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LAVENDER  V.  SHACKELFORD.     (No.  2400.) 
(Supreme  Gonrt  of  Georgia.     Dec  14,  1921.) 

(8yUalu9  hy  the  Court.) 

!•  Co8ts  ^=s>B0—M9y  be  apportioned  !■  equity 
casee  in  Judge'e  dieoretion. 

In  equity  eases  the  judge  may  in  his  dis- 
cretion apportion  the  costs  between  the  parties. 

2.  Costs  ^=::>60— Suit  to  enjoin  trespasses  and 
proceedings  on  proceesloners'  report  held  in 
equity;  court  held  not  to  have  ahused  discre- 
tion in  apportioning  costs. 

In  view  of  the  facts  alleged  in  the  petition 
and  the  nature  and  character  of  the  relief 
therein  prayed,  the  plaintiffs  suit  was  in  equi- 
ty, and  it  does  not  appear  that  the  court  abus- 
ed its  discretion  in  apportioning  the  costs 
equally  between  the  parties. 

3.  Costs  €=»I97— Court  entering  Judgment  in 
vaoatlon  iield  authorized  to  retax  costs  in  va- 
cation. 

Where  the  judge  in  vacation  enters  an  order 
making  an  auditor's  report  the  judgment  of  the 
court  and  taxing  the  costs  against  the  defend- 
ant in  the  case,  under  general  order  granted  in 
term  authorizing  the  judge  to  enter  final  judg- 
ment in  vacation,  the  judge  has  authority  in 
vacation  to  entertain  a  motion  to  retax  the 
costs. 

(Additional  ByUalua  hy  Editorial  Staff.) 

4.  AetioH  ^=>25(2)— At  iaw  when  there  is  rem- 
ei^  at  law  though  characterized  by  pleader 
as  suit  In  equity. 

In  determining  whether  a  suit  is  one  at  law 
or  in  equity,  the  court  will  look  to  the  facts  al- 
leged rather  than  to  the  conclusions  of  the 
pleader,  and,  if  upon  the  facts  alleged  the  plain- 
tiff has  an  adequate  remedy  at  law,  the  action 
is  at  law,  though  characterised  by  the  pleader 
as  a  suit  in  equity. 

Error  from  Superior  Court,  Jackson  Ck>un- 
ty;  Andrew  J.  Cobb,  Judge. 

Suit  by  IL  M.  Lavender  against  G.  O. 
Shackelford  and  others.  After  the  entry  of 
an  order  making  the  report  of  auditors  the 
judgment  of  the  court,  the  judge  entered  an 
order  retaxing  the  costs,  on  motion  of  the 


defendant  named,  and  plaintiff  brings  error. 
Affirmed. 
See,  also,  107  S.  B.  586. 

R.  M.  Lavender  filed  in  the  superior  court 
of  Jackson  county  a  petition  against  G.  O. 
Henry,  T.  J.  and  F.  C.  Shackelford,  alleging 
in  substance  the  following:  The  plaintiff  and 
the  defendants  owned  adjoining  tracts  Qt 
land  (which  were  held  by  the  plaintiff  and 
the  defendants  under  a  common  grantor). 
A  dispute  arose  between  the  plaintiff  and  the 
defendants  as  to  the  location  of  the  boundary 
line  between  the  two  tracts.  Upon  applica- 
tion of  the  plaintiff  to  the  processloners  of 
the  district  in  which  the  lands  were  located, 
a  line  was  run  purporting  to  separate  the 
two  tracts,  and  a  report  was  filed  by  the  pro- 
cessloners with  the  ordinary  of  the  county. 
(A  copy  of  the  report  is  attached  to  the  peti- 
tion in  the  present  case.)  After  the  filing  of 
the  report,  the  defendants,  acting  in  accord- 
ance with  the  report,  went  upon  and  took 
charge  of  two  strips  of  land  lying  near  the 
boundary  line.  Plaintiff  contends  that  he 
is  the  true  owner  of  these  strips.  He  alleges 
the  acts  of  the  processloners  to  be  void  for 
the  following  reasons:  There  was  no  written 
petition  filed  with  the  report  of  the  proces- 
sloners, showing  authority  to  act,  nor  any- 
thing upon  which  to  base  their  actions;  it 
does  not  appear  that  the  processloners  took 
legal  oath  before  acting ;  they  ignored  a  well- 
defined  line  called  for  in  defendants'  deed; 
they  disregarded  natural  landmarks  and  ran 
an  arbitrary  line ;  "instead  of  having  the  sur- 
vey made  by  the  county  surveyor,  ♦  ♦  ♦ 
they  had  present  and  participating  a  survey- 
or employed  by  the  defendants;"  the  two 
strips  of  land  had  nothing  to  do  with  the  line 
In  dispute;  the  processloners  changed  the 
I)ossession  of  land  instead  of  establishing  a 
line;  they  summoned  witnesses  and  heard 
evidence  (oral  and  documentary)  and  argu- 
ment of  defendants'  counsel;  in  fact*  the 
processloners  acted  in  the  manner  of  a  court* 
except  that  defendants'  counsel  directed  the 
entire  proceedings  and  made  out  the  report  of 
the  processloners.   Two  of  the  defendants  are 
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residents  of  Jackson  county,  and  the  other 
two  of  Clarke  county,  Ga.,  and  all  are  In- 
terested partlesL  Unless  restrained,  the  de- 
fendants will  cut  timber,  build  houses,  and 
otherwise  trespass  upon  said  two  strips  of 
land.  Plaintiff  prayed  for  the  recovery  of  the 
two  strips ;  for  the  e^blishment  of  a  divid- 
ing line  between  the  land  of  plaintiff  and 
defendants ;  for  a  temporary  and  permanent 
injunction  to  prevent  the  defendants  from 
interfering  with  the  plaintifTs ,  land,  from 
tiling  the  report  of  the  processioners,  and 
from  taking  judgment  thereon;  also,  for 
process  and  general  relief. 

Upon  the  presentation  of  the  petition  the 
judge  granted  an  order  restraining  the  de- 
fendants as  prayed.  G.  0.  Shackelford  filed 
an  answer  alleging  that  he  was  the  sole  own- 
er of  the  tract  of  land  adjoining  that  of  the 
plaintiff,  and  that  the  line  marked  out  by 
the  processioners  was  the  true  and  agreed 
line  between  the  lands  of  the  plaintiff  and 
the  respondent  He  further  alleged  that  he 
was  a  resident  of  Wilcox  county,  Ga.,  and 
that  the  superior  court  of  that  county  alone 
had  jurisdiction  to  determine  the  questions 
made  by  the  petition.  The  other  defend- 
ants filed  an  answer  denying  the  allegations 
of  the  petition.  By  consent  of  the  parties 
the  case  was  referred  to  auditors,  one  of 
them  being  a  surveyor,  to  hear  and  determine 
all  questions  of  law  and  o)C-fact  involved, 
with  authority  to  establish  the  dividing  line 
between  the  plaintiff's  and  defendants'  lands ; 
the  report  of  the  auditors  to  be  made  the 
judgment  of  the  court  and  final  between  the 
parties.  In  due  course  the  auditors  made 
and  filed  their  report  They  found  that  the 
processioners  had  complied  substantially 
with  the  law,  and  that  their  report  was  prima 
facie  correct.  The  dividing  line,  as  found 
and  reported  by  the  auditors,  coincided  In 
part  with  the  line  reported  by  the  proces- 
sioners. 

By  virtue  of  an  order  granted  in  term,  the 
court  entered  an  order  in  vacation  making 
the  report  of  the  auditors  the  judgment  of 
the  court,  and  adjudging  that  the  plaintiff 
recover  of  the  defendants  the  costs  in  the 
case.  Thereafter,  and  in  vacation,  the  de- 
fendant G.  O.  Shackelford  filed  a  motion  to 
retax  the  costs;  and  after  notice  to  the 
plaintiff  and  hearing  on  the  motion,  the  judge 
entered  an  order  retaxing  the  costs,  one-half 
against  the  plaintiff  and  one-half  against 
the  defendant  To  this  order  the  plaintiff 
excepted. 

Jno.  J.  Strickland,  of  Athens,  for  plain" 
tiff  in  error. 

Thos.  J.  Shackelford,  of  Athens,  for  de* 
f^idant  in  error. 

GEOBGE,  J.  (after  stating  the  facts  as 
above).  Two  question3  are  made:  First, 
whether  the  ault  is  one  at  law  or  in  equitj^ 


and,  second,  if  in  equity,  whether  the  Judge 
had  authority  in  vacation  to  reopen  the  judg- 
ment and  to  retax  the  costs. 

[1]  In  an  action  at  law,  "the  party  who 
shall  discontinue,  fail,  or  be  cast"  in  the 
suit  shall  be  liable  for  the  costs  thereof.  Civ. 
Code  1910,  §  5980.  In  an  equity  case,  "special 
verdicts  may  be  found  by  the  jury,  and  they 
may  recommend  to  the  court  the  assessment 
of  costs  upon  the  respective  parties.  It  is 
the  province  of  the  judge,  however,  to  de- 
termine upon  whom  the  costs  shall  falL'* 
Civil  Code  1910,  §  5423.  "It  has  been  held 
many  times  that  under  this  provision  of  law 
the  judge  has  a  discretion  as  to  the  appor- 
tionment of  costs  between  parties.*'  Lowe 
V.  Byrd,  148  Ga.  888,  893,  96  S.  E.  1001. 

[2,  4]  In  determining  whether  a  suit  is  one 
at  law  or  in  equity,  the  court  will  look  to  the 
facts  alleged  rather  than  to  the  conclusions 
of  the  pleader.  If  upon  the  facts  alleged  the 
plaintiff  has  an  adequate  remedy  at  law,  the 
action  is  at  law,  though  characterized  by  the 
pleader  as  a  suit  in  equity,  In  the  instant 
case  the  plaintiff  styles  his  suit  as  one  in 
equity.  He  prays  for  extraordinary  equitable 
relief — injunction  against  trespass  and  waste, 
the  filing  of  the  report  of  the  processioners. 
and  the  making  of  the  report  the  judgment  ol 
the  court.  Looking  to  all  the  facts  alleged 
by  the  plaintiff  and  the  nature  and  character 
of  the  relief  sought,  we  are  of  the  opinion 
that  the  learned  trial  judge  rightly  conclud- 
ed that  the  case  was  one  in  equity.  While  it 
is  true  that  generally  courts  of  law  are  the 
proper  tribunals  for  the  establishment  of  dis- 
puted boundary  lines,  this  court,  in  the  recent 
case  of  Georgia  Peruvian  Ochre  Co,  v.  Chero- 
kee Ochre  Co.,  152  Ga.  ,  108  S.  B.  609, 

held  that  a  court  of  equity  will  interpose  to 
ascertain  boundaries  where,  in  addition  to  a 
naked  dispute  concerning  boundaries,  there 
is  some  peculiar  equity  which  has  arisen 
from  the  contract,  situation,  or  relations  of 
the  parties.  It  must  be  borne  in  mind  that  a 
superinduced  equity  must  exist  between  the 
plaintiff  and  the  defendant,  to  give  equity 
jurisdiction  of  a  boundary  dispute ;  and  that 
an  equity  in  favor  of  the  plaintiff  against 
other  persons  is  not  sufficient.  The  preven- 
tion of  a  multiplicity  of  suits  in  the  case  just 
cited  was  recognized  as  a  ground  of  equitable 
jurisdiction  which  will  give  courts  of  equity 
jurisdiction  In  a  boundary  jdispute.  The 
rule  last  stated  is  not,  however,  universal  in 
its  application.  If  it  be  conceded  that  the 
present  case  does  not  fall  within  the  rule 
recognized  in  the  case  last  cited,  supra,  nev- 
ertheless the  added  allegations  of  fact  and 
the  nature  and  character  of  the  relief  author- 
ized by  the  facts  as  alleged  and  as  prayed 
in  the  petition  make  the  case  one  in  equity. 
In  view  of  the  auditors'  finding,  it  cannot  be 
held  that  the  court  abused  his  discretion  in 
apportioning  the  costs.    See  Lowe  v.  Byrd, 
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(iio  as.) 


pn;  Anostrong  ▼.  American  Nat  Bank, 
9  6a.  165,  99  S.  BX  884. 
[3]  On  the  second  questlcm:  The  bill  of 
captions  recites  that  a  general  order  was 
1y  entered  in  term  time,  authorizing  the 
HgQ  in  vacation  to  enter  final  decree  or 
rigment  in  the  cause ;  but  the  general  order 
f erred  to  Is  neither  specified  nor  sent  up 
the  record.  Under  similar  circumstances, 
is  court,  in  Laramore  v.  McKinzie,  (K>  Oa. 
2,  assumed  that  the  full  record  of  the  suit 
which  the  Judgment  or  decree  was  made 
mid  show,  if  present,  that  some  regular 
iler  was  taken  in  term  providing  for  mak- 
i  the  finding  of  the  award  the  judgment  of 
d  court  at  chambers.  ,We  do  not  rest  our 
cision  alone  upon  the  ruling  made  in  that 
se.  There  is  in  the  record  (bill  of  ezcei>- 
»us)  enough  to  show  that  a  general  order 
IS  taken  in  term  time,  authorizing  the 
[Ige  to  enter  a  final  Judgment  in  the  cause 
vacation.  The  taxing  of  costs  is  properly 
matter  for  final  judgment,  and  the  order 
IS  authority  to  entertain  and  determine  in 
cation  the  motion  to  retaz  the  costs. 
Judgment  allirmed. 
All  the  Justices  concur. 


'i  Ga.  353) 

BROWN  V.  CARMICHAEL  et  al. 
CARMiCHAEL  et  al.  v.  BROWN. 
(Nos.  2548,  2549.) 
apreme  Court  of  Georgia.    Dec.  18,  1921.) 

(Syllabus  hy  the  Court.) 

Trial  €s»260  (9)— Refusal  of  Instructlos  as 

0  party's  lonoranoe  of  other  party's  insanity 
lot  ground  for  new  trial,  In  view  of  entire 
harge. 

When  considered  hi  connection  with  the 
dence  in  the  case  and  the  entire  charge,  it 
not  cause  for  a  new  trial  that  the  court 
iiped  to  give  in  charge  to  the  jury  the  fol- 
ding, on  written  request  duly  presented: 
he  ignorance  by  one  party  to  a  deed  that  the 
ler  party  was  insane  when  it  was  executed 

1  not  protect  such  grantee  against  an  attack 
such  deed,  if  the  grantor  was  of  unsound 

id  when  it  was  executed." 

Trial  ^»260  (9)— Refusal  of  instrttction  as 
0  necessity  of  showing  that  deed  was  fair, 
tCn  not  ground  for  new  trial,  in  view  of  en- 
ire  charge. 

For  the  reason  stated  in  the  preceding 
idnote,  it  is  not  cause  for  a  new  trial  that 
court  refused  to  give  in  charge  to  the  jury 
!  following,  on  written  request  duly  pre- 
ited:  '*If  you  should  find  that  J.  M.  Brown 
s  afflicted  in  body  and  mind  from  the  ex- 
sive  use  of  intoxicating  liquors  and  morphine 
other  forms  of  opium,  that  he  had  little  or 
will  power,  that  he  was  greatly  under  the 
uence  of  his  sister,  Hkfrs.  M.  M.  Carmlchael, 


who  obtained  a  eonveyance  of  this  property 
from  liim,  although  evidence  as  to  bis  sanity 
or  insanity  may  be  conflicting,  on  a  proceeding 
by  him  to  cancel  such  deed,  it  should  be  made 
to  appear  that  such  contract  was  fair,  honest, 
and  free  from  fraud  and  undue  influence  of  the 
controlling  mind.' 


t» 


3.  Insane  persons  ^3»99  —  Instmotlon  as  te 
ratnioatlen  held  not  erroneous. 

Considered  in  connection  with  the  evidence, 
the  court  did  not  err  in  charging  the  Jury  "that, 
where  an  act  is  done  by  one  incapable  because 
of  infancy,  or  becauae.  of  mental  incapacity, 
that  act  may  be  ratified  thereafter,  either  ex- 
pressly or  by  implication;  as,  for  instance,  a 
minor  who  arrives  at  majority  must  within  a 
reasonable  time  disclaim  his  act,  or  he  may 
upon  majority  immediately  expressly  ratify  his 
acts,  at  which  it  becomes  binding,  or,  without 
express  ratification,  he  may  by  lapse  of  time, 
with  knowledge  of  the  act,  by  implication  ratify 
it;  so  one  who  is  mentally  incapable  of  making 
a  deed  or  contract  may  expressly,  after  being 
restored  to  mental  capacity,  ratify  an  act,  or 
may,  by  lapse  of  time  after  restoration  of  men« 
tal  capacity,  sound  mind,  by  implication,  ratify 
an  act."  Strickland  v.  Parlin-Orendorf  Co.,  118 
Ga.  213  (3),  218,  44  S.  E.  097;  McClure  Real- 
ty, etc.,  Co.  V.  Eubanks,  151  Ga.  763,  106  8.  B. 
204;  1  Devlin  on  Real  Estate  (3d  Ed.)  123, 
§  77. 

4.  Insane  persons  ^=>99— Instructions  submlt- 
tlno  question  of  ratlfloation  by  failure  to  dis- 
avow held  not  erroneous. 

Considered  in  connection  with  the  evidence, 
the  court  did  not  err  in  charging  the  jury  as 
follows:  "Where  one  mentally  unsound  and 
incapable  of  entering  into  a  contract  or  con- 
veying property  becomes  thereafter  of  sound 
mind,  and  has  notice  of  the  act  that  he  did  at  a 
time  when  he  was  incapable  of  acting,  then, 
says  the  law,  within  a  reasonable  time  there- 
after he  must  reject  and  repudiate  the  act; 
and  it  is  a  question  for  the  jury  to  say  wheth- 
er or  not  then  he  was  incapable  mentally  of 
entering  into  a  contract  and  making  a  deed.  If 
he  was,  that  is  not  involved.  If  he  was  not, 
then  it  is  a  question  for  the  jury  to.  say  wheth- 
er or  not  he  thereafter  became  of  sound  mind, 
and  whether  or  not  he  thereafter  had  knowl- 
edge or  notice  of  the  facts,  by  reason  of  any 
facts  that  were  brought  to  his  attention,  that 
this  conveyance  had  been  made,  and  that  Car- 
michael  was  in  possession,  claiming  titie  there- 
to; if  he  did,  then  it  is  a  question  for  the  jury 
to  say  whether  or  not  he,  within  a  reasonable 
time  thereafter,  proceeded  to  disclaim  and  dis- 
avow the  act  which  he  had  done,  as  he  con- 
tends, at  a  moment  when  he  was  mentally  in- 
capable of  doing  it.  If  he  did  not  move  within 
a  reasonable  time  (and  it  is  a  question  for  the 
jury  to  say  whether  or  not  he  did),  if  he  did 
not,  it  is  a  question  for  the  jury  to  say  wheth- 
er or  not  it  amounts  to  a  ratification,  because 
a  man  cannot  do  a  thing  that  he  is  mentally 
incapable  of  doing,  and  thereafter,  after  res- 
toration of  reason,  ascertain  that  it  had  been 
done,  and  remain  silent  an  unreasonable  length 
of  time,  because,  if  he  does,  it  amounts  to  a 
ratification  of  an  act  that  had  been  done  at  a 
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time  when  be  was  mentally  incapable  of  do* 
ing  it." 

5.  Trusts  «=9l7,  18(1)  —  Warranty  deed  can- 
not be  construed  as  trust  deed  for  grantor's 
benefit.  ■ 

The  court  did  not  err  in  rejecting  the 
amendment  offered  by  the  plaintiff,  which 
sought  to  have  his  warranty  deed  construed 
as  a  trust  deed  for  his  benefit  This  would 
have  been  to  establish  an  express  trust,  which 
must  be  created  or  declared  in  writing.  Civ. 
Code  1910,  §  3783. 

6.  Safflclency   of   evidence 

The  verdict  is  supported  by  eyldence.  The 
court  did  not  err  in  overruling  the  motion  for 
a  new  trial. 

Error  from  Superior  Court,  Emanuel  Coun- 
ty; R.  N,  Hardeman,  Judge. 

Suit  by  J  M.  Brown  against  J.  L.  Carmlcha* 
el  and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error,  and  defendants  bring  a 
cross-bill  of  exceptions.  Judgment  affirmed, 
and  cross-bill  of  exceptions  dismissed. 

This  was  a  suit  seeking  cancellation  of  a 
deed  made  by  the  plaintiff  to  Mrs.  M.  M. 
Carmicbael,  wife  of  the  defendant.  The 
matter  was  before  us  on  a  previous  occasion. 
For  a  full  statement  of  the  pleadings  as 
the  case  then  stood,  see  Brown  v.  Carmicba- 
el, 149  Ga.  548,  101  S.  E.  124. 

During  the  trial  t>^  the  case  the  plaintiff 
moved  to  strike  from  his  original  petition  the 
allegation  that  he  did,  in  pursuance  of  the 
agreement  (as  set  forth  in  the  report  of  the 
case  when  previously  here),  deliver  the  land 
involved  to  Mrs.  M.  M.  Carmicbael.  He  also 
moved  to  amend  the  petition  by  alleging  that 
Mrs.  Caruiichacl  was  his  sister;  that  in 
1895,  because  of  his  want  of  capacity  to 
manage  the  same,  she  took  possession  of  the 
land  involved,  and  nmnaged  and  controlled 
the  same  for  petitioner's  benefit,  and  paid  to 
him  the  rents  and  profits  thereof;  that  the 
deed  of  December  19,  1902,  by  which  peti- 
tioner conveyed  the  land  to  Mrs.  Carmicbael, 
was  made  because  petitioner  was  incapable 
of  transacting  business  or  managing  his  prop- 
erty, and  in  order  that  Mrs.  Carmicbael 
might  keep  and  hold  said  land  for  his  use 
and  benefit,  and  to  the  end  that  the  same 
could  not  be  squandered  by  him;  that  said 
deed  was  void  because  petitioner  was  mental- 
ly incapable  of  making  the  same ;  but  if  the 
instrument  should  be  determined  to  be  valid, 
then  he  pleads  that  under  all  the  circumstanc- 
es of  the  case  it  should  be  declared  that  Mrs. 
Carmicbael'  held  the  land  as  trustee  for  his 
use  and  benefit.  This  amendment  was  re- 
jected, and  error  is  assigned  upon  exception 
taken  pendente  lite.  The  trial  resulted  in  a 
verdict  for  the  defendants.  A  motion  for 
new  trial  filed  by  the  plaintiff  having  been 
overruled,  error  is  assigned.  In  a  cross-bill 
of  exceptions  sued  out  by  the  defendants. 


error  is  assigned  upon  exceptions  taken 
pendente  lite  to  the  overruling  of  their  de- 
murrer, and  the  strticing  of  their  plea  in  bar. 

Hines  &  Jordan,  of  Atlanta,  B.  T.  Raw- 
lings,  of  Sandersrille,  and  T,  N.  Brown,  of 
Swainsboro,  for  plaintiff. 

A.  S.  Bradley,  of  Swainsboro,  for  defend- 
ants. 

GILBERT,  J.  Judgment  on  the  main  bill 
of  exceptions  affirmed.  Cross-bill  of  excep- 
tions dismissed. 

All  the  Justices  concur. 


(152  Ga.  356) 

WILSON  V.  BUSH.     (No.  2567. 
(Supreme  Court  of  Georgia.    Dec  13,  1921.) 

(Syllabus  hy  the  Court,) 

Trial  ^=>  1 70— Verdict  properly  directed  when 
demanded. 

The  evidence  in  the  case  demanded  a  ver- 
dict for  the  plaintiff,  and  the  court  did  not  err 
in  directing  the  verdict  in  his  favor. 

Error  from  Superior  CSourt,  Miller  County ; 
W.  C.  WorrlU,  Judge. 

Action  by  W.  J.  Bush  against  Mrs.  J.  W. 
Wilson,  Jr.,  administratrix.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

W.  I.  Geer,  of  Colquitt,  for  plaintiff  in  er- 
ror. 

Pottle  &  Hofmayer,  of  Albany,  for  defend- 
ant in  error. 

BECK,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(152  Ga.  367) 

PAYNE  V.  JORDAN  at  al.     (No.  2463.) 

(Supreme  Court  of  Georgia.    Dec  14,  1921.) 

(Syllabus  by  the  Oourt.) 

Exemptions  ^=:>50( I)— Proceeds  of  oovemment 
Insurance  not  subject  to  garnishment  by 
creditor  of  beneficiary. 

The  Court  of  Appeals  desires  instructions 
from  the  Supreme  Ck>urt  on  the  following  ques- 
tion: "Under  section  28  of  the  War  Risk  In- 
surance Act  of  Congress,  approved  October  0, 
1917,  as  amended  by  Act  June  25,  1918,  c.  104, 
§  2,  40  Stat.  (U.  8.  Comp.  SUt.  1918,  i 
514nnn^,  p.  1739),  and  proTiding:  The  allot- 
ments and  family  allowances,  compensation,  and 
insurance  payable  under  articles  II,  III,  and 
IV,  respectively,  shall  not  be  assignable;  shall 
not  be  subject  to  the  claims  of  creditors  of 
any  person  to  whom  an  award  is  made  under 
articles  II,  III,  and  IV;  and  shall  be  exempt 
from  all  taxation:    ProTided,  that  such  allot- 
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lents  shall  be  subject  to  any  claims  which  the 
nited  States  may  have,  under  articles  II,  III, 
Qd  IV,  against  the  person  on  whose  account 
le  allotments  and  fkmily  allowances,  compen- 
ition,  or  insurance  is  payable,'  would  funds 
hich  have  been  actually  paid  by  the  United 
tates  government  over  to  the  beneficiary  of  an 
isnrance  policy  under  the  provisions  of  said 
iction  become  then  subject  to  the  debts  of 
lob  a  beneficiary  and  to  the  process  of  gar- 
shment  instituted  by  a  creditor  of  such  bene- 
?iary  after  such  payment?"  Held,  giving  ef- 
ict  to  the  dear  and  manifest  intention  of 
ongresa  as  expressed  in  the  War  Risk  In- 
irance  Act,  as  set  out  in  the  above  question, 
le  money  paid  over  to  a  beneficiary,  although 
?posited  by  her  in  bank,  is  not  subject  to 
irni shment.  The  purpose  of  the  act  is  not 
ercly  to  protect  an  allotment,  made  under  the 
?t.  from  legal  process  while  in  the  hands  of  the 
n-ernmcnt,  or  its  agencies,  but  to  preserve 
e  allotment  itself  from  legal  process  against 
le  beneficiary,  except  as  against  the  claims 
'  the  government  itself. 

AtkiDson  and  Gilbert,  JJ.,  dissenting. 

Certified  Question  from  Court  of  Appeals. 

Suit  between  A.  J.  Payne,  administrator, 
Id  Pinkie  Jordan  and  others.  Judgment 
T  the  latter,  and  the  former  brought  error 
>  the  Court  of  Appeals,  which  certified  a 
lestion  to  the  Supreme  Court  Question  an- 
vered- 

Ilomer  Beeland*  of  Reynolds,  for  plaintiff 
error. 

C.  B.  Marshall,  of  Reynolds,  for  defendants 
error. 

HILL,  J.  Question  answered  in  the  nega- 
te. All  the  Justices  concur,  except  AT- 
INSON  and  GILBERT,  JJ.,  dissenting. 


:>2  Ga.  332) 

UNCAN  et  ux.  v.  FREEMAN.     (No.  2411.) 

)upreme  Court  of  Georgia.     Dec.  13,  1921.) 

(Syllabus  by  the  Court.) 

Fraudulent  conveyances  ^=>5— Statute  as 
to  voluntary  conveyances  will  be  liberally 
construed. 

Under  Civ.  Code  1910,  §  3224,  "every  vol- 
itary  deed  or  conveyance,  not  for  a  valuable 
nsidcration,  made  by  a  debtor  insolvent  at 
e  time  of  sucb  conveyance,"  is  "fraudulent  in 
v7  against  creditors  and  others,  and  as  to 
em  null  and  void.*'  Though  the  statute  is 
rict,  the  courts  will  give  a  liberal  construc- 
)n  to  its  provisions. 

Fraudulent  conveyances  ^=»2 1 8— Receiver 
of  national  bank  entitled  to  attack  share- 
holder's voluntary  conveyance;  "creditor  and 
other  perseii.'* 

After  a  national  bank  has  become  insolvent 
id  has  been  by  order  of  the  Comptroller  of 
e  Currency  placed  in  the  hands  of  a  receiver. 


FKEEMAN  5 
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a  voluntary  conveyance  by  an  insolvent  share- 
holder of  such  bank,  though  made  before  the 
levying  of  an  assessment  against  the  share- 
holder by  the  Comptroller  of  the  Currency, 
may,  at  the  suit  of  the  receiver,  be  declared 
null  and  void  as  to  him  and  subject  to  the  lien 
of  a  judgment  obtained  by  the  receiver  against 
the  shareholder  in  a  suit  previously  brought 
by  the  receiver  against  the  shareholder  to 
recover  the  amount  of  the  assessment  In 
such  circumstances  the  liability  (duty)  of  the 
shareholder  is  a  legal  obligation  running  to  the 
receiver  for  the  benefit  of  the  creditors  of  the 
bank,  and  the  receiver  occupies  the  status  of 
a  "creditor"  or  "other  person,"  within  the 
meaning  of  the  statute. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Credi- 
tor.] 

(Additional  8ynalm$  ly  Bditorial  Staff.} 

3.  Banks    and    banking    ^s»248( I)— National 
banfk  stockholder's  liability  Is  contractual. 

While  the  liability  of  a  stockholder  in  a 
national  bank  is  statutory,  it  rests  on  the 
stockholder's  subscription  or  on  his  receipt 
and  acceptance  of  his  stock  and  is  contractual 
in  its  nature,  at  least  in  a  qualified  or  limited 
sense. 

Error  from  Superior  Court,  Walker  Coun- 
ty;  Moses  Wright,  Judge. 

Suit  by  L.  R.  Freeman,  receiver,  against 
H.  L.  Duncan  and  wife.  Judgment  for  plain- 
tiff, and  the  defendants  bring  error.  Af- 
firmed. 

R.  M.  W.  Glenn  and  Henry  &  Jackson,  all 
of  La  Fayette,  for  plaintiffs  in  error. 

Rosser  &  Shaw,  of  La  Fayette,  for  defend- 
ant in  error. 

GEORGE,  J.  The  First  National  Bank  of 
La  Fayette,  Ga.,  a  national  banking  corpora- 
tion, was,  by  order  of  the  Comptroller  of  the 
Currency,  on  July  19,  1913,  placed  in  the 
hands  of  a  receiver.  Thereafter,  on  April 
29,  1914,  the  Comptroller  of  the  Curfency 
levied  an  assessment  of  75  per  cent  on  each 
share  of  the  capital  stock  of  said  bank,  in 
order  to  pay  the  legal  liabilities  of  the  bank. 
Hugh  I^wson  Duncan  was  the  owner  of  12 
shnres  of  stock  in  the  bank.  In  the  suit  of 
the  receiver  against  Hugh  Lawson  Duncan  a 
judgment  was  recovered  against  the  defend- 
ant in  the  principal  sum  of  $825,  with  in- 
terest and  costs.  Thereafter  the  receiver 
filed  a  petition  in  equity  against  Hugh  Law- 
son  Duncan  and  his  wife,  Mrs.  Laura  J. 
Duncan,  to  cancel  a  deed  from  the  former  to 
the  latter,  conveying  a  certain  tract  of  land 
in  Walker  county,  and  so  subject  the  land  to 
the  judgment  in  favor  of  the  receiver  against 
Hugh  Lawson  Duncan  as  a  stockholder  in 
said  bank.  By  consent  of  the  parties  the 
case  was  heard  by  the  judge  without  the 
intervention  of  a  jury.  The  court  entered  a 
decree  finding  the  land  subject  to  the  plain* 


^=»For  ether  omsb  tee  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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tilfs  execntton,  and  the  defendants  ask  a  re- 
view of  that  judgment  and  decree  by  this 
court  Certain  facts  are  undispnted.  The 
deed  from  Hogh  Lawsim  Duncan  to  Mrs. 
Laura  J.  Duncan  was  a  voluntary  convey- 
ance. At  the  time  of  tbe  execution  and  de- 
livery of  the  deed  Hugh  Lawson  Duncan  was 
the  owner  of  12  shares  of  stock  hi  the  bank, 
of  two  mules  of  the  probable  value  of  $400, 
a  small  tract  of  land  of  the  probable  value  of 
$75,  and  the  land  conveyed  to  his  wife. 
Whether  tbe  deed  was  executed  and  deliv- 
ered before  the  failure  of  the  bank  and  be- 
fore the  bank  was  by  order  of  the  Ck>mp- 
troller  of  the  Currency  placed  in  the  hands 
of  the  receiver,  or  whether  the  deed  was  exe- 
cuted and  delivered  after  the  failure  of  the 
bank  and  after  the  appointment  of  the  re- 
ceiver, is  a  disputed  question  of  fact  Plain- 
tiffs in  error  contend  that  the  deed  was  exe- 
cuted and  delivered  on  July  1,  1913,  at  a 
tim^  when  neither  plaintiffs  in  error  knew 
of  the  insolvency  of  the  bank  or  had  ground 
to  believe  it  to  be  insolvent.  The  defendant 
in  error  contends  that  the  deed  was  execut- 
ed on  July  21,  1013,  at  a  time  when  Hugh 
LAw*8on  Duncan  had  knowledge  of  the  prob- 
able assessment  against  the  holders  of  stock 
in  said  bank.  Counsel  for  plaintiffs  in  error, 
in  their  brief  of  file  in  this  court,  concede 
that  ''as  to  when  the  deed  was  really  exe- 
cuted there  was  some  conflict  in  the  evi- 
dence." Upon  an  examination  of  the  evi- 
(Icmco  we  iire  satisfied  tliat  the  judge  l)efore 
whom  the  case  was  heard  was  authoria&ed  to 
find  that  the  deed  was  not  only  without 
consideration  but  that  it  was  in  fact  executed 
and  delivered  on  July  21,  1913,  two  days 
after  the  bank  had  been  placed  In  the  hands 
of  the  receiver. 

[1,2 J  The  real  contention  of  plaintiffis  in 
error  Lb  that  Hugh  Lawson  Duncan  was  not, 
on  July  21,  1913,  in  any  sense  indebted  to 
the  receiver,  and  that  he  did  not  become  lia- 
ble to  the  receiver  until  April  29,  1914,  when 
the  assessment  was  made  and  declared,  some 
10  months  after  the  deed  had  been  executed 
and  delivered.  The  section  of  the  Civil  Code 
(section  3224)  pertinent  to  the  case  at  bar 
declares: 

"The  foUowing  acts  by  debtors  shall  be 
fraudulent  in  law  against  creditors  and  others, 
and  as  to  them  null  and  void,  viz.:  *  *  * 
Every  voluntary  deed  or  conveyance,  not  for 
a  valuable  consideration,  made  by  a  debtor  in- 
solvent at  the  time  of  such  conveyance." 

In  First  National  Bank  of  Cartersville  t. 
Bayless,  96  Ga.  634,  685,  23  S.  E.  851,  852, 
it  was  said  by  Simmons,  Chief  Justice: 

'*The  only  facts  necessary  to  be  8ho\vn,  in 
order  to  render  the  conveyance  fraudulent  in 
law,  are  the  indebtedness,  the  insolvency  of 
the  debtor,  and  that  the  conveyance  was  volun- 
tary. When  these  facts  are  proved,  the  law 
conclusively  presumes  a  fraudulent  intent  and 
declares  the  instrument  void  so  far  as  credi- 
tors who  held  demands  against  the  donor  at 


I  the  time  of  the  conveyance  are  eoncemed. 
I  Such  conveyances  may  also  be  void  as  against 
'  subsequent  creditors,  bat  as  to  them  the  law 
does  not  condosively  presume  a  frandolent  in- 
tent. Before  the  conveyance  wifl  be  declared 
void  against  subsequent  creditors,  there  must 
be  proof  of  an  actual  intent  to  defraud  in 
making  the  conveyance.** 

See  Lane  v.  Newton,  140  6a.  415,  78  S.  H 
1082.  In  Almand  T.  Thomas,  148  Ga.  368 
(6),  96  S.  E.  962,  it  was  held  that— 

'*To  avoid  a  conveyance  made  by  one  alleged 
to  have  been  insolvent  at  its  date,  for  the 
purpose  of  hindering,  delaying,  and  defrauding 
bis  creditors,  so  as  to  subject  the  property  to 
tbe  claims  of  subsequent  creditors,  it  should 
appear  that  the  conveyance  was  nuide  with 
the  actual  intention  of  defrauding  such  subse- 
quent creditors." 

The  ruling  was  followed  in  Cohen  v. 
George,  149  Ga.  701,  101  S.  E.  803.  Even  If 
it  be  conceded  that  the  evidence  did  not  au- 
thorize the  Judge  to  find  that  at  the  time  of 
the  execution  and  delivery  of  the  deed  in 
question  there  was  an  actual  intention  on 
the  part  of  the  debtor  to  defraud  the  de- 
fendant in  error,  nevertheless  the  correctness 
of  the  conclusion  reached  by  plaintiffs  in  er- 
ror cannot  be  admitted.  Prior  to  the  adop- 
tion of  the  Code  of  1863  the  validity  of  con- 
veyances made  to  defraud  creditors  was  de- 
termined by  Act  13  Eliz.  c.  6.  Schley's  Di- 
gest, 214.  When  the  Code  of  1863  was 
adopted  such  conveyances  were  declared  null 
and  void  simply  as  to  creditors.  Code  of 
18G3,  {  1954.  Not  until  the  Code  of  1895 
were  the  words  "and  others"  added,  thus 
making  Code  1895,  §  2695,  read  that  such 
acts  by  debtors  shall  be  fraudulent  in  law 
against  creditors  and  others,  and  as  to  them 
null  and  void.  The  words  "and  others"  were 
intended  "to  include  with  creditors  such 
I>ersons,  other  than  creditors,  who  have  any 
rightful  claim  or  demand  against  the  gran- 
tor for  which  such  person  is  entitled  to  have 
a  judgment  in  any  court  of  law  or  equity." 
McDowell  V.  McMurria,  107  Ga.  812,  817.  33 
S.  E.  709,  710  (73  Am.  St.  Rep.  155).  See, 
also,  Boswell  v.  Boswell,  147  Ga.  734,  736, 
95  S.  E.  247.  Although  the  statute  is  strict, 
and  even  penal,,  the  courts  have  given  a 
liberal  construction  to  its  provisions.  Gum- 
ming V.  Fryer,  Dud.  183;  Banks  v.  McCand- 
less,  119  Ga.  793,  797,  47  S.  E.  332.  The  ap- 
plicable rule  is  well  stated  in  20  Cyc  421: 


«i 


'Existing  creditors  are,  as  the  words  imply, 
persons  having  subsisting  obligations  against 
the  debtor  at  the  time  the  fraudulent  aliena- 
tion was  made  or  the  secret  trust  created,  al- 
though their  claims  may  not  have  matured  or 
been  reduced  to  judgment  until  after  such  con- 
veyance. A  contingent  liability  is  as  fully 
protected  against  fraudulent  and  voluntary 
conveyances  as  a  claim  certain  and  absolute; 
and  whoever  has  a  claim  or  demand  arising 
out  of  a  pre-existing  contract,  although  it  may 
be  contingent,  is  a  creditor  whose  rights  are 
affected  by  such  conveyances,  and  can  avoid 
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lem    when    the    oozttingenqy    happens    upon  iv.  Swicord,  147  Ga.  548,  561,  04  S.  E.  1025. 


hir-h  the  claim  depends." 


WhUe   the  asseesment  by   the  Comptroller 


The  rule  Is  supported  by  numerous  ded- 1^;^  the  Currency  is  a  condition  Precedent  to 

ans  cited  in  support  of  the  text  f?t,uf '^l^'lw''  ^f'^^Jf^^*  ^J  '"  *  «  '  ? 

It  is  true  that  no  portion  of  the  liability  ■  "^^l^^^y  ^^^  t?,t.  «^^^^l^f  ^'   ?  J'^'lf 
stockholders  of  a  notional  bank  for  the  ^^^^^  "^«  ^'^^'^^^^  nevertheless  exists  before 

the   assessment   or   call;    and,    though   the 


yment  of  its  debts  becomes  due  or  enforce- 
>lo  before  the  Comptroller  of  the  Currency 


liability  be  contingent,  it  is  as  fully  protected 


cldes  that  it  is  necessary  to  collect  it  and  ^^^t^"^*  "'"'I'^l''^  J'^'^'l^fu'^Jf  J" .'']!^^ 
:os  a  time  for  its  payment.  The  question  certain  and  absolute.  If  the  deed  had  be«i 
volved  m  Richmond  v.  Irons.  121  U.  S.  i  executed  and  delivered  before  the  appoint- 
•  55,  7  Sup.  Ct.  788,  30  L.  Ed.  864.  wasi"^^'^*  ^^  the  receiver,  perhaps  a  different 
hether  the  individual  liability  of  a  stock-  Question  would  have  been  presented.  As  we 
^Ider  in  a  national  bank  survived  as  against  *^«^®  pointed  out,  the  Judge  found  (and  he 
s  administrator.    It  was  said: 


**Under  that  act  the  individual  liability  of 
e  stockholders  is  an  essential  element  in 
e  contract  by  which  the  etockholders  became 
embers  of  the  corporation.  It  is  voluntarily 
it«>red  into  by  subscribing  for  and  accepting 
larcs  of  stock.  Its  obligations  become  a  part 
every  contract  ♦  ♦  ♦  and  engagement  of 
c  bank  itself,  as  much  so  as  if  they  were 
ade  directly  by  the  stockholders  instead  of  by 
e  corporation." 

The  question  involved  in  Concord  First 
itional  Bank  v.  Hawkins,  174  U.  S.  364, 
2,  19  Sup.  Ct.  739,  742  (43  L.  Ed.  1007),  was 
let  her  one  national  bank  could  be  charged 
stoc^kholder  in  another  national  bank.  In 
e  opinion  it  was  said: 

"In  the  present  case  it  is  sought  to  escape 
c  force  of  these  decisions  by  the  contention 
at  the  liability  of  the  stockholder  in  a  na- 
)nal  bank  to  respond  to  an  assessment  in 
se  of  insolvency  is  not  contractual,  but  stat- 
ory.     Undoubtedly  the  obligation  is  declared 

the  statute  to  attach  to  the  ownership  of 
e  stock,  and  in  that  sense  may  be  said  to 

statutory.  But  as  the  ownership  of  the 
ock,  in  most  cases,  arises  from  the  voluntary 
t  of  the   stockholder,  he  must  be  regarded 

having  agreed  or  contracted  to  be  subject 

the   obligation.*' 


was  authorized  to  find)  that  the  deed  was 
executed  and  delivered  after  the  bank  had 
been  placed  in  the  hands  of  the  receiver. 
Admittedly  the  conveyance  was  a  voluntary 
one.  The  total  amount  of  property  re- 
tained by  the  donor  after  the  execution  of  the 
deed,  according  to  his  own  evidence,  was  not 
sufficient  to  discharge  the  Judgment  subse- 
quently obtained  against  him  by  the  receiver. 
By  the  deed  the  donor  rendered  himself  in- 
solvent, considering  his  liability  as  a  stock- 
holder in  the  bank  to  be  then  existing.  It 
follows  that  the  law  presumes  a  fraudulent 
intent,  and  declares  the  instrument  void  so 
far  as  the  defendant  in  error  is  concerned. 

Judgment  affirmed. 

All  the  Justices  concur. 


See,  also,  Whitman  v.  Oxford  National 
ink,  176  U.  S.  559,  20  Sup.  Ct  477,  44  U 
].  587. 


(1S2  Ga.  368) 

NASWORTHY  et  al.  v.  JAMES.     (No.  2502.) 

(Supreme  Court  of  Georgia.    Dec.  14,  1921.) 

(Syllabus  by  the  Court,) 
I.  Deeds    4$=s>38(l)— Not    void    If    description 


identifies  land  intended;  description  sufficient 
to  admit  deed  in  evidence. 

A  deed  to  land  is  not  void  for  uncertainty 
of  description,  if  it  furnishes  the  key  to  the 
identification  of  the  land  intended  to  be  con- 
veyed by  the  grantor.    Civil  Code  1910,  $  4182; 

r-,  xi^.,     S.V.     It  ».«t*«  i«     *.«^„f^«,    If  *«    Swint  V.  Swint,  147  Ga.  467  (2),  94  S.  B.  571; 
[3]  \\Tiile  the  liability  is  statutory,^  it  is   ^^^^  ^    g^^^^^^^  ^^g  ^^  gg^^'^g  g^  ^   ^^ 

Accordingly  it  was  not  erroneous  to  admit  in 
evidence  a  deed  describing  the  land  as  "the  Pol- 
lett  old  mill  tract  of  land"  in  a  named  militia 
district  and  county.  Ga.  &  Ala.  Ry.  Co.  ▼• 
Shiver,  121  Ga.  708,  49  S.  B.  700;  Reeves  ▼. 
AUgood  &  Co.,  133  Ga.  835  (3),  67  S.  B.  82. 


vertheless  contractual  In  its  nature,  at 
ist  in  a  qualified  or  limited  sense.  See 
.•Donald  v.  Thompson,  184  U.  S.  71,  22 
ip.  Ct.  29T,  46  L.  Ed.  437 ;  StudebaUer  v. 
Try,  184  U.  S.  258,  22  Sup.  Ct.  463,  46  L. 

1.  528;  Piatt  v.  Wilmot,  193  U.  S.  602,  24 
p.  Ct.  542,  48  L.  Ed.  809 ;  McClaln  v.  Ran- 
Q,  197  U.  S.  154,  25  Sup.  Ct.  410,  49  U  Ed. 

2,  3  Ann.  Cas.  500;  Christopher  v.  Norvell, 
1  U.  S.  210,  26  Sup.  Ct  502,  50  L.  Ed.  732, 
Ann.  Cas,  740.  The  UabiUty  of  the  stock- 
Id  er  of  a  national  bank,  though  statutory, 
^ts  at  last  on  the  shareholder's  subscrip- 
)n  or  on  his  receipt  and  acceptance  of  hi& 
)ck.  He  agrees  to  assume  and  discharge 
&  legal  obligations  and  duties  of  a  ehare- 
Ider.    Deweese  v.  Smith,  106  Fed.  438,  45 

C.  A.  408,  66  L.  R.  A.  971.    Cf.  Crawford 


2.  Adverse  possession  ^=s>74— Sheriff's  deed  not 
Inadmissible,  because  not  accompanied  by 
fl.  fa. 

Where,  in  an  action  for  land,  the  plaintifl 
seeks  to  recover  upon  proof  of  title  by  pre- 
scription under  color  of  title,  it  is  not  error  to 
admit  in  evidence  a  sheriff's  deed  made  to  the 
plaintilt's  predecessor  in  title«  who  purchaaed 
at  the  sheriff's  sale,  over  defendant's  objection 
because  the  fi.  fa.  under  which  the  land  was 
sold  did  not  accompany  the  deed.  Coz  v.  Good- 
man, 139  Ga.  25,  76  S.  B.  357,  and  cases  there 
dted. 


^=pFor  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Dlseats  and  ladeiaa 
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3.  Charge  not  MTonMus. 

The  complaint  that  the  court,  in  a  portion 
of  his  charge  quoted  in  the  motion  for  new 
trial,  erroneously  placed  the  burden  of  proof 
upon  the  defendant  in  the  action,  1b,  in  view 
of  the  general  charge,  not  well  taken. 

4.  SufHoienoy  of  evidence. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  overruling  the  motion 
for  new  trial. 

Error  from  Superior  Court,  Emanuel  Coun- 
ty; R.  N.  Hardeman,  Judge. 

Action  by  B.  J.  James  against  W.  S.  Nas- 
worthy  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

A.  S.  Bradley,  of  Swainsboro,  for  plain- 
tiffs in  error. 

Rawlings  &  Wood  and  A.  R.  Wright,  all 
of  Sanders ville,  for  defendant  in  error. 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(152  Ga.  369) 

FORDHAM  et  al.  v.  DIXON.    (No.  2601.) 
(Supreme  Court  of  Georgia.     Dec.  14,  1921.) 

fSyllahun  hy  the  Court.) 

I.  Fraudulent  conveyances  <$=s>309( 2)— Charge 
that  voluntary  conveyance  by  Insolvent  was 
fraudulent  not  erroneous. 

This  was  an  action  for  land.  The  plaintiffs 
claimed  under  a  deed  executed  in  1874,  from  B. 
Ogburn  to  William  A.  Ogburn  for  life,  with 
remainder  to  the  plaintiffs.  Subsequently  judg- 
ment was  obtained  in  the  Circuit  Court  of  the 
United  States,  by  a  creditor  of  the  grantor,  up- 
on an  indebtedness  contracted  by  him  in  1872, 
and  the  land  conveyed  was  levied  upon  and 
sold  to  satisfy  the  lien  of  the  judgment.  The 
defendant  claimed  under  the  marshal's  deed. 
Upon  the  trial  of  the  case  the  evidence  for  the 
defendant  tended  to  show  that  the  deed  from 
B.  Ogburn  to  William  A.  Ogburn  for  life,  with 
remainder  to  plaintiffs,  was  a  voluntary  con- 
veyance, not  for  a  valuable  consideration,  and 
made  by  a  debtor  insolvent  at  the  time  of  the 
conveyance.     Held: 

The  court  did  not  err  in  charging  the  jury, 
in  substance,  that  every  voluntary  deed  or  con- 
veyance, not  for  a  valuable  consideration,  made 
by  a  debtor  insolvent  at  the  time  of  such  con- 
veyance, is  fraudulent  in  law  against  creditoni 
and  others,  and  as  to  them  null  and  void.  Civ. 
Code  1910,  §  3224. 

2.  Adverse  possession  ^=>8 1— Evidence  (d=>366 
( 1 1 )— Receiver's  deed  iRadmisslbie,  without 
production  of  decree,  etc.;  receiver't  deed 
admissible  as  color  of  title. 

While  a  deed  purporting  on  its  face  to 
have  been  made  by  a  receiver  under  authority 
of  a  decree  of  the  United  States  Circuit  Court, 
and  pursuant  to  a  sale  under  an  order  from  the 
judge  of  said  court,  is  inadmissible  as  a  muni- 
ment of  title,  without  the  production  of  the 
decree  and  order,  or  certified  copies  thereof, 
nevertheless    the    receiver's    deed,    under    the 


pleadings  and  evidence  in  this  case,  was  prop- 
erly admitted  as  color  of  title.  Nasworthy  ▼. 
James,  110  S.  B.  7. 

3.  Admissibility  and  sufficiency  of  evidence. 

None  of  the  assignments  of  error  based 
upon  the  admissibility  of  evidence  are  merito- 
rious. The  evidence  authorized  the  verdict  for 
the  defendant,  and  the  court  did  not  err  in 
overruling  the  motion  for  new  trial. 

Error  from  Superior  Court,  Wilkinson 
County;  Jas.  B.  Paris,  Judge. 

Action  by  Ella  Fordtaam  and  others  against 
A.  J.  Dixon.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

J.  S.  Adams  and  R.  Earl  Camp,  both  of 
Dublin,  for  plaintiffs  in  error. 

Geo.  H.  Carswell,  of  Irwlnton,  for  defend- 
ant in  error. 

GEORGE,  J.  Judgment  affirmed*  All  the 
Justices  concur. 


(152  Ga.  337) 

WILSON  V.  STATE.    (No.  2538.) 
(Snpreme  Court  of  Georgia.    Dec  13,  1021.) 

(Byllahu*  hy  the  Court.) 

I«  Criminal  law  ^=s>922 (2)— Failure  to  charge 
on  circumstantial  evidence  not  ground  for 
new  trial.  In  view  of  defendant's  statements. 

There  being  some  direct  evidence  on  all 
the  essential  elements  of  the  crime  charged, 
the  failure  of  the  judge  to  charge  the  jury 
on  the  law  of  circumstantial  evidence  does  not 
furnish  cause  for  a  new  triaL 

2.  CrImlnaJ  law  ^=s»823(5)  —  Instruction  on 
malloe  not  erroneous. 

The  instruction  given  by  the  court  defining 
malice,  considered  in  its  entirety,  was  not  er* 
ror. 

3.  Homicide  ^»I46— Instmctlou  as  to  Impli- 
cation of  malice  held  proper. 

The  charge  of  the  court  complained  of  in 
the  corresponding  division  of  this  opinion  is 
in  accord  with  the  decision  of  this  court  in  the 
case  of  Mann  v.  State,  124  Ga.  760,  63  S.  E. 
824,  4  L.  R.  A.  (N.  S.)  934. 

4.  Criminal  law  ^=9822  (4)  -^  Instruotion  held 
not  to  express  opinion  that  homicide  amount- 
ed to  crime. 

Under  a  proper  construction,  the  excerpt 
from  the  charge,  set  out  in  the  fifth  ground  of 
the  motion  for  new  trial,  did  not  amount  to  an 
expression  of  an  opinion  apon  the  facta  in  the 
case. 

5.  Criminal  law  $=>823 (6)— Instructions  *as  a 
whole  held  not  to  limit  defendant  to  particu- 
lar defense. 

The  charge  of  the  court  excepted  to  in  the 
sixth  ground  of  the  amended  motion,  com- 
plaining that  the  court  unduly  restricted  the 
defense  relied  on  by  the  defendant,  when  con- 
sidered in  connection  with  the  entire  charge  on 
that  subject,  was  not  erroneous. 
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8.  Homrcide  ^=>286(2)— Instrndlon  as  to  use 
of  weapon  as  evidencing  abandoned  and  ma- 
lignant heart  held  improper. 

The  charge  of  the  court  set  out  in  the  cor- 
responding division  of  this  opinion  was  not 
appropriate;  but,  as  the  judgment  refusing  a 
new  trial  will  be  reversed  on  other  grounds, 
no  ruling  will  be  made  as  to  whether  the  charge 
complained  of  was  sufficient  to  require  a  new 
trial. 

7.  Homicide  ^=»I66(2)  ~  Evidence  of  prior 
difficulty  admissible  to  show  motive. 

The  court  did  not  err  in  admitting  evidence 
set  out  in  the  corresponding  division  of  this 
opinion,  over  the  objections  interposed  to  its 
admission. 

8.  Homicide  ^=9 1 93,  276  —  Evidence  that  de- 
ceased carried   pistol,  held  erroneously  ex- 
cluded; whether  carrying  pistol  was  implied 
threat,  held  for  Jury. 

On  the  trial,  one  defense  being  that  the 
accused  shot  and  killed  the  deceased  under  the 
feani  of  a  reasonable  man  that  his  own  life 
was  in  danger,  and  there  being  evidence  in  be- 
half of  the  accused  tending  to  show  that  at  the 
time  of  the  homicide  the  deceased  had  a  pis- 
tol, which  was  found  by  his  body,  partially  out 
of  his  pocket,  from  which  it  might  be  inferred 
that  the  deceased  had  attempted  to  draw  the 
pistol,  and  there  being  other  evidence  in  the 
nature  of  res  gestae  which  was  admitted  with- 
out objection,  tending  to  show  that  the  deceased 
was  the  aggressor,  it  was  erroneous  to  reject 
evidence,  offered  by  the  defendant,  tending  to 
show  that  the  deceased,  ever  since  the  previ- 
ous difficulty  between  the  parties,  had  habitual- 
ly carried  a  pistol,  and  that  this  was  known  to 
the  accused.  The  rejected  evidence  was  also 
admissible  for  the  jury  to  consider  and  de- 
termine whether  the  carrying  of  a  pistol  by 
the  deceased,  under  the  circumstances,  was  or 
was  not  in  the  nature  of  an  implied  threat. 

9.  Criminal  law  ^=s>427  (2)— Evidence  of  act  of 
defendant's  brother  held  Irrelevant. 

The  evidence  set  out  in  the  corresponding 
division  of  this  opinion  was  irrelevant,  and  the 
court  should  have  rejected  it. 

10.  Other  grounds  of  motion  not  dealt  with. 

As  a  new  trial  will  result  on  account  of 
errors  hereinbefore  pointed  out,  it  is  unneces- 
sary to  deal  with  other  grounds  of  the  motion 
for  new  trial,  based  on  alleged  newly  discovered 
evidence. 

Error  from  Superior  Court,  Wilcox  Coun- 
ty; O.  T.  Gower,  Judge. 

J.  C.  Wilson  was  convicted  of  murder,  and 
he  brings  error.    Beversed. 
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J.  C.  Wilson  was  convicted  of  the  murder 
of  R.  £.  Sappington,  by  shooting  him  with  a 
pistoL  The  blU  of  exceptions  assigns  error 
on  the  judgment  of  the  court  refusing  the  de- 
fendant a  new  trial.  The  homicide  occurred 
in  a  small  frame  building  used  as  a  post 
offit-e  In  the  town  of  Seville.  The  building 
faced  directly  on  a  street,  and  extended  bade 
ill  the  lot  on  which  it  was  situated.     The 


front  part  of  the  building  was  8ex>ar&ted 
from  the  rear  part  by  a  partition,  in  wliich 
was  a  door.     The  front  piirt  had  formerly 
been  used  as  a  store,  but  was  vacant  at  the 
time  of  the  tragedy.    The  rear  part  of  the 
building  was  used  as  the  post  office.    A  par- 
tition   was    constructed    In    the   rear    part, 
lengthwise  with  the  building.  In  such  man- 
ner as  to  cut  off  the  post  office  proper  on  th^ 
right,  leaving  the  remainder  of  the  space  on 
the  left,  which  was  used  as  a  "lobby."    There 
was  a  door  on  the  left  side  of  the  building, 
opening  into  the  "lobby,"  so  that  there  were 
two  entrances  to  the  post  office;  one  open- 
ing directly  Into  the  lobby,  and  the  other 
tlirough  the  front  part  of  the  building,  as 
above   indicated.     In    the    partition    which 
separated  the  post  office  from  the  lobby,  and 
directly  in  front  of   the  side  door,  was  a 
box,  in  which  letters  could  be  deposited  to 
be  sent  off  In  the  mails.    To  the  left  of  this 
box  was  a  series  of  letter  boxes  rented  to  In- 
dividuals  for   reception   of   their   incoming 
mail.    These  boxes  were  locked  and  unlocked 
by  combination  locks.    The  deceased,  who  was 
a  cashier  of  a  bank«  had  one  of  the  boxes  in 
the  lower  tier.     In   the  vacant  storeroom 
was  a  "counter,"  near  the  left  wall,  which 
extended  from  near  the  front  door  of  the 
building  to  near  the  partition  which  separat- 
ed the  store  from  the  rear  part  of  the  build- 
ing.    The  house  was  so  arranged   that  a 
person  seated  .on  the  sidewalk,  with  his  back 
to  the  street  and  facing  the  building,  look- 
ing through  the  front  door,  would  have  a 
vision  of  the  store,  the  counter,  the  door  in 
the  partition,  the  lobby,  the  letter  boxes,  and 
any  person  who  might  be  In  the  lobby  mail- 
ing letters  or  getting  his  mail  from  his  indi- 
vidual box. 

The  homicide  occurred  In  the  lobby  late 
in  the  afternoon  od  August  23,  1920;  the 
deceased  having  gone  there,  as  It  was  his 
custom  to  do  after  the  bank  had  closed,  to 
mall  his  letters  and  get  his  incoming  mail. 
There  had  been  a  previous  difficulty  between 
the  deceased  and  the  accused  on  June  28, 
1020,  at  the  bank  In  which  the  deceased  was 
cashier,  growing  out  of  previous  matters  of 
dispute.  Mrs.  Alma  Mashburn,  the  postmis- 
tress. Introduced  as  a  witness  for  the  state, 
testified  tliat  she  was  sitting  in  front  of  the 
building,  looking  back  through  the  front  part 
of  the  building  Into  the  lobby  of  the  post 
office,  and  had  such  view  of  the  place  as  is 
described  above;  that  a  few  minutes  before 
the  shooting  occurred  the  defendant  passed 
by  her  into  the  building  and  sat  on  the  coun- 
ter. She  could  not  say  whether  he  was  read- 
ing his  mail  or  not.  From  where  he  was  sit- 
ting, a  person  coming  in  the  side  door  to  the 
post  office  could  not  see  him,  but  he  could 
hear  any  one  entering  that  door.  Witness 
saw  Sappington  enter  the  lobby  of  the  post 
office  from  the  side  door,  walk  to  the  letter 
box,   and   mail   some   letters,   and   then   he 
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"stepped  to  his  box  to  get  his  mall."     As 
Sappington  entered  the  door — 

"Wilson  looked  around  towards  the  door. 
He  just  leaned  over  like  that.  *  *  *  Wilson 
got  down  off  the  counter  and  went  through  the 
door,  and  there  was  a  gun  fired  immediately. 
I  did  not  see  Mr.  Sappington  after  Mr.  Wilson 
stepped  between  me  and  him.  •  •  ♦  The 
pistol  shot  as  soon  as  he  stepped  through  the 
door.  When  he  got  off  the  counter,  Mr.  Wil- 
son first  seemed  to  walk  kinder  natural  until 
he  got  to  the  door,  and  then  he  made  a  quick 
step,  and  that  scared  me,  and  I  jumped  up, 
and  before  I  could  turn  and  run  the  gun  fired. 
♦  •  •  I  didn't  hear  a  word  from  either  of 
the  men.  When  Mr.  Wilson  stepped  between 
me  and  Mr.  Sappington,  made  that  quick  step, 
Mr.  Sappington  was  unlocking  his  box,  "which 
locked  with  a  combination— you  didn't  have  to 
have  a  key." 

Another  witness  testified  that  he  ran  im- 
mediately to  the  scene  upon  hearing  the 
shooting,  and  found  the  deceased  and  the  ac- 
cused alone  in  the  lobby;  the  former  being 
in  a  dying  condition,  and  the  latter  stand- 
ing by  him,  in  the  act  of  reloading  his  pis- 
tol. 'The  pistol  was  lying  with  two  or  three 
Inches  of  the  barrel  •  ♦  ♦  in  Mr.  Sap- 
pington's  pocket;  the  cylinder  was  out  en- 
tirely." 

It  was  contended  by  the  defendant  that 
his  presence  at  the  post  ofilce  at  the  time 
of  the  homicide  was  casual  and  In  the  course 
of  his  regular  business;  that  he  sat  on  the 
counter  for  the  purpose  of  reading  his  mail, 
and  was  not  expecting  to  see  deceased;  that 
upon  meeting  the  deceased  the  latter  com- 
menced the  dlniculty,  and  the  former  killed 
him  in  self-defense.  Other  facts  will  suffi- 
ciently appear  in  the  opinion. 

McOlellan  &  Jacobs,  of  Macon,  and  M.  B. 
Cannon  and  Hal  Lawson,  both  of  Abbeville, 
for  plaintiff  in  error. 

^.  B.  Wall,  Sol.  Gen.,  of  Fitzgerald,  and 
R.  A.  Denny,  Atty.  Gen.,  and  Graham 
Wright,  Asst  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  [1]  1.  Ck)mplaint  is  made 
because  the  Judge  failed  to  charge  the  pro- 
vision of  Penal  Code,  §  1010,  viz.: 

*'To  warrant  a  conviction  on  circumstantial 
evidence,  the  proved  facts  must  not  only  be 
consistent  with  the  hypothesis  of  guilt,  but 
must  exclude  every  other  reasonable  hypothe- 
sis save  that  of  the  guilt  of  the  accuaed.' 


consistent  with  his  guilt  but  inconsistent  with 
every  other  reasonable  hypothesis.' 


•» 


»> 


In  McElroy  v.  State,  125  Ga.  37,  53  S.  iB. 
759,  It  was  said: 

"Generally,  •  •  ♦  where  the  prosecution 
relies  exclusively  upon  circumstantial  evidence 
for  a  conviction,  it  is  the  duty  of  the  judge,  not 
only  to  charge  upon  the  law  of  reasonable 
doubt,  but  also,  whether  so  requested  or  not, 
to  state  to  the  jury  the  rule  of  law  applicable 
in  such  cases,  to  the  effect  that  the  evidence 
must  connect  the  accused  with  the  perpetration 
of  the  alleged  offense,  and  must  not  only  be 


The  above  principle  of  law  is  not  applica- 
ble to  a  defense  set  up  by  the  accused,  where 
all  the  evidence  to  support  that  defense  is 
circumstantial,  for  the  reason  that  it  would 
be  against  the  interest  of  the  defendant  to 
hold  him  to  the  rule  that  the  circumstances 
relied  on  to  sustain  his  defense  must  be  so 
conclusive  as  to  exclude  every  reasonable 
hypothesis  save  that  of  the  guilt  of  the  ac- 
cused. He  would  be  entitled  to  acquittal,  if 
the  evidence  or  want  of  evidence  left  a  rea- 
sonable doubt  as  to  his  guilt. 

Applying  the  rule  to  the  case  under  con- 
sideration, it  appears  that  the  state  intro- 
duced circumstantial  evidence  tending  to 
show  that  the  defendant  shot  the  accused 
with  a  pistol  and  produced  mortal  wounds 
which  caused  his  death.  In  addition  to  this, 
the  state  also  introduced  evidence  as  to  cer- 
tain statements  made  by  the  defendant  at 
the  time  of  the  homicide,  to  the  effect  that 
he  shot  and  killed  deceased  with  the  pistol 
and  shot  him  to  save  his  own  life.  Such 
statements  were  direct  evidence,  and  tended 
to  establish  the  state's  case  on  all  the  es- 
sential elements,  including  malice.  It  is  true 
.that  the  statement  that  defendant  shot  and 
killed  deceased  with  the  pistol,  when  coupled 
with  the  further  statement  that  It  was  done 
to  save  defendant's  own  life,  would  not  have 
raised  a  presumption  of  law  that  the  kill- 
ing was  done  with  malice  (Mann  v.  State, 
124  Ga.  760,  53  S.  E.  324,  4  L.  B.  A.  [N.  S.] 
934) ;  but  it  would  have  been  direct  evidence 
from  which  the  Jury  could  have  inferred 
malice.  Such  being  the  case,  there  was  some 
direct  evidence  on  all  of  the  elements  of  the 
crime  of  murder ;  and  consequently  the  state 
did  not  rely  solely  on  circumstantial  evidence 
to  prove  the  case  in  Its  entirety,  or  any  es- 
sential element  thereof.  The  omission  to 
charge  the  law  of  circumstantial  evidence 
furnishes  no  cause  for  the  grant  of  a  new 
trial. 

The  case  differs  from  Scroggs  v.  State,  147 
Ga.  737,  05  S.  B3.  226,  and  other  similar  cases, 
where  the  only  proof  relied  on  to  connect  the 
defendant  with  the  crime  was  circumstantial 
evidence.  Without  proof  to  connect  the  ac- 
cused with  the  crime,  the  defendant  could 
not  have  been  convicted,  and  the  state  neces- 
sarily relied  on  such  evidence  to  support  a 
conviction. 

[2]  2.  One  ground  of  the  motion  for  new 
trial  complains  of  the  charge: 

"What  the  law  means  by  malice  aforethought 
18  this:  Malice  is  a  state  of  mind,  the  intention 
to  kill,  under  such  circumstances  as  that  the 
law  would  not  justify  nor  in  any  way  excuse 
the  intention  if  the  killing  occur.  It  is  the 
deliberate  intention  unlawfully  to  take  the  life 
of  a  human  being  under  such  circumstances  as 
that  the  law  would  not  justify  nor  excuse  that 
intention  if  the  kiUing  occur." 
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This  cihaige  was  alleged  to  be  error  be- 
ause: 
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"It  makes  the  existence  of  legal  malice  de* 
end  upon  facts  which  would  justify  or  excuse 
be  intention,  whereas  there  would  be  no  legal 
lalice  in  a  homicide  case,  if  under  the  circum- 
tances  there  was  mitigation  which  would  re-* 
uce  the  homicide  to  manslaughter.  •  ♦  ♦ 
litigating  circumstances  attending  the  com- 
lission  of  a  homicide  may  eliminate  the  ele- 
lent  of  malice  and  reduce  an  intentional  nn- 
iwful  homicide  to  manslaughter.** 

After  delivering  the  portion  of  the  charge 
uoted  above  the  judge  proceeded  to  elabo- 
ate,  and  In  Immediate  connection  therewith 
barged,  among  other  things: 

"If  you  belieye  that  the  intent  to  kill  ex* 
ited  at  the  time  of  the  killing>  and  there  were 

0  circumstances  of  justification  or  mitigation 
resent  and  shown,  the  law  will  presume  legal 
lalice  to  be  present,  and  would  denominate  the 
2t  of  killing  murder.** 

In  the  light  of  the  farther  explanation, 
le  foregoing  excerpt  from  the  charge,  which 
as  made  the  basis  of  this  ground  of  mo- 
on for  new  trial,  does  not  show  cause  for 
jversal. 

[3]  3.  Complaint  is  made  of  certain  ez- 
irpts  from  the  charge  as  follows: 

(a)  '*When  an  unauthorised  killing  is  shown, 
le  law  presumes  that  it  was  done  with  mal- 
e,  unless  the  proof  accompanying  it  shows 
at  it  was  not  done  with  malice." 

(b)  *'If  the  proof  shows  an  unlawful  killing, 
the  absence  of  aU  else,  the  law  implies  that 
was  done  with  malice  aforethought,** 

These  portions  of  the  charge  are  in  ac^ 
rd  with  the  decision  of  this  court  in  Mann 
State,  124  Ga.  760,  53  S.  E.  324,  4  L.  B.  A. 
r.  S.)  934,  where  it  was  said: 

''In  the  trial  of  one  indicted  for  murder, 
lere  the  evidence  adduced  to  establish  the 
micide  presents  two  conflicting  theories  of 
c't,  one  based  upon  circumstances  Indicating 
ilice  and  the  other  upon  warranted  inferences 
lich  negative  its  existence,  then  it  becomes  a 
estion  of  fact,  to  \te  decided  by  the  jury,  as 

which    one    of   these    inconsistent   theories 

in  accord  with  the  real  truth  of  the  occur- 

Qce.    In  such  a  case  it  is  proper  to  charge 

e  jury  that  the  law  presumes  every  homicide 

be  malicious,  until  the  contrary  appears 
>m  circumstances  of  alleviation,  of  excuse,  or 
stificntion,  and  that  it  is  incumbent  on  the 
isoDor  to  make  out  such  circumstances  to 
s  satisfaction  of  the  jury,  unless  they  appear 
)m  the  evidence  produced  against  him." 

[4]  4.  One  ground  of  the  motion  for  new 
al  complains  of  the  charge: 

'If  the  evidence  shows  the  commission  of  the 
me,  and  you  are  satisfied  beyond  a  reasona- 

1  doubt  that  the  defendant  committed  it  with 
ilice  aforethought,  either  express  or  implied, 
i  if  the  circumstances  are  consistent  with  his 
It,  and  incomiiBtent  with  any  other  reasona- 


ble hypothesis  thsn  thst  of  his  guilt,  then, 
though  the  evidence  may  not  disclose  a  motive, 
you  would  be  authorised  to  find  the  defendant 
guilty.** 


This  charge  was  alleged  to  be  error,  be- 
cause the  court  referred  to  the  offense  as 
"the  crime,"  and  again  denominated  the  of- 
fense as  a  crime  by  employment  of  the  word 
'*lt,**  and  thereby  expressed  an  opinion  that 
the  homicide  in  question  amounted  to  a 
crime.  Whether  the  charge  is  subject  to  this 
criticism  would  depend  upon  a  proper  con- 
struction of  the  charge.  The  language  em- 
ployed by  the  court  must  be  considered  in 
connection  with  the  context.  The  entire 
paragraph,  of  which  the  charge  excepted  to 
is  a  part,  is  as  follows: 

"You  will  notice,  gentlemen,  that  malice  is  a 
necessary  ingredient  of  murder;  and  if  it  ap- 
pears that  the  killing  was  done,  and  done  with- 
out malice,  it  is  not  murder.  There  can  be  no 
murder  without  malice,  and  no  malice  without 
motive.  You  may  inquire,  therefore,  whether 
or  not  there  was  any  motive  on  the  part  of  the 
defendant,  to  induce  him  to  take  the  life  of 
the  deceased,  and,  if  -there  was  any  motive, 
what  that  motive  was;  and  if  you  find  there 
was  no  motive  on  his  part  to  commit  the  act, 
if  you  find  he  did  commit  it,  yon  may  consider 
that,  especially  if  the  evidence  leaves  the  de* 
fendant's  guilt  at  all  doubtful,  in  deciding 
whether  the  defendant  is  guilty  or  not;  yet,  if 
the  evidence  shows  the  commission  of  the 
crime,  and  you  are  satisfied  beyond  a  reasona- 
ble doubt  that  the  defendant  committed  it  with 
malice  aforethought,  either  express  or  implied, 
and  if  the  circumstances  are  consistent  with 
his  guilt,  and  inconsistent  with  any  other  rea- 
sonable hypothesis  than  that  of  his  guUt,  then, 
though  the  evidence  may  not  disclose  a  motive, 
you  would  be  authorized  to  find  the  defendant 
guilty.*' 

The  language  excepted  to,  construed  in 
connection  with  its  context,  must  have  been 
understood  by  the  jury  to  mean  that — 

"If  the  evidence  shows  the  commission  of  the 
[homicide]  with  malice,  and  you  are  satisfied 
beyond  a  reasonable  doubt  that  the  defendant 
committed  [the  homicide]  with  malice  afore- 
thought, either  express  or  implied,  •  •  • 
then,  though  the  evidence  may  not  disclose  a 
motive,  you  would  be  authorized  to  find,  the 
defendant   guilty.' 


tt 


Under  this  Interpretation  the  judge  must 
have  been  understood  by  the  jury,  when  he 
used  the  word  "crime,"  as  intendihg  to  use 
that  word  as  meaning  homicide,  because,  in 
immediate  connection  with  the  word  "crime,** 
he  instructed  the  jury  that  they  must  be  sat- 
isfied beyond  a  reasonable  doubt  that  de- 
fendant committed  "it"  with  malice  afore- 
thought, which  would  have  been  out  of  place 
if  the  judge  had  used  the  word  "crime"  in  its 
literal  sense.  Under  this  construction  the 
language  of  the  charge  excepted  to  did  not 
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amount  to  an  expression  of  opinion  upon  the 
facts  of  the  case,  in  violation  of  Penal  Code, 
I  1058.  The  case  differs  in  its  facts  from 
Minor  v.  State,  58  6a.  551,  and  Phillips  v. 
State.  131  Ga.  426,  62  S.  E.  239,  cited  in  the 
briefs  of  counsel  for  the  plaintiff  in  error. 

[5]  5.  One  ground  of  the  motion  for  new 
trial  complains  of  the  charge: 

"In  this  case  the  defendant  pleads  that  he  did 
what  he  did  in  defense  of  his  own  life.*' 

This  charge  was  alleged  to  be  error,  be- 
cause it  restricted  the  defendant  to  the  single 
defen£«e  stated  in  the  charge,  whereas  the  de- 
fendant contended,  under  his  statement  and 
the  evidence,  that  he  would  have  been  justi- 
fied in  killing  the  deceased  to  save  his  own 
life,  while  acting  under  the  fears  of  a  rea- 
sonable man  or  to  prevent  the  infliction  of  a 
felony  upon  him.  In  Powell  v.  State,  101  Ga. 
!),  29  S.  E.  309,  65  Am.  St.  Rep.  277,  it  was 
said: 

"It  is  justifiable  homicide  for  one  to  kill  an- 
other who  manifestly  intends  or  endeavors  by 
violence  or  surprise  to  commit  a  felony  upon 
him,  and  this  is  true  whatever  the  grade  of 
the  felony  may  be.  ^  ^  ^  A  charge  wbich 
excludes  one  element  of  justification,  and 
mokes  justification  rest  entirely  on  another  and 
distinctly  different  theory,  although  the  latter 
be  correct  in  the  class  of  cases  to  which  it 
applies,  is  restrictive  of  the  right  of  the  ac- 
cused to  have  the  law  based  on  all  the  theories 
of  the  case  given  to  the  jury;  and,  where  such 
is  the  case,  a  new  trial  will  be  awarded." 

Under  application  of  this  principle  of  law, 
the  charge  excepted  to,  taken  alone,  would  be 
erroneous;  but,  in  deciding  whether  or  not 
it  is  subject  to  the  criticism  made  upon  it, 
other  portions  of  the  charge  relating  to  the 
same  matter  must  be  taken  into  considera- 
tion. In  inmiediate  connection  with  the  in- 
struction above  stated*  the  court  further 
charged  the*  substance  of  Penal  Code,  §§  70 
and  71,  relating  to  justifiable  homicide  and 
the  doctrine  of  reasonable  fears.  When  con- 
sidered in  connection  with  such  other  por- 
tions of  the  charge,  the  charge  excepted  to 
did  not  restrict  the  defendant  to  the  single 
defense  that  the  homicide  was  committed  to 
save  his  own  life. 

[6]  6.  In  the  seventh  ground  of  the  motion 
for  new  trial  error  is  assigned  on  the  fol- 
lowing charge: 

"An  abandoned  and  malignant  heart,  in  the 
sense  of  the  law,  is  commonly  held  to  be  evinc- 
ed, or  may  be  evinced,  by  the  unlawful  use  of 
a  weapon  likely  to  produce  death,  or  the  brutal 
and   bloodthirsty  use  of  the  same.** 

The  criticism  is  that  the  charge  impressed 
the  jury  that  the  brutal  and  bloodthirsty 
use  of  a  weapon  is  evidence  of  an  abandoned 
and  malignant  heart  under  any  drcum- 
Btancesy  whereas-* 


"It  is  only  the  brutal  and  bloodthirsty  use 
of  a  weapon,  likely  to  produce  death  when  the 
same  is  unlawfully  used,  or  used  without  miti- 
gation or  justification,  from  which  use  malice 
may  be  deduced." 

In  the  course  of  the  opinion  in  the  case  of 
Ray  V.  State,  15  Ga.  223,  244,  it  was  said: 

"Our  next  question  was:  Do  we  find  in  this 
evidence  proof  that  the  prisoner  was  influenced 
by  an  abandoned  and  malignant  heart,  in  the 
sense  in  which  the  law  uses  these*  terms? 
This  is  commonly  held  to  be  evinced  by  a 
weapon,  or  other  appliance  likely  to  produce 
deatii,  and  by  brutal  and  bloodthirsty  use  of 
such  instrumentality.' 


»f 


The  language  of  the  Judge  upon  which 
error  is  assigned  was  probably  taken  from 
the  discussion  in  Ray's  Case.  While  appro- 
priately used  in  such  a  discussion  by  this 
court,  it  was  not  appropriate  for  the  Judge 
to  employ  such  language  while  instructing 
the  jury  in  this  case.  In  view  of  the  fact 
that  a  reversal  will  be  had  on  other  assign- 
ments of  error,  we  do  not  hold  that  the  in- 
struction given  would  be  ground  for  reversal 
for  the  reasons  assigned. 

[7]  7.  In  the  eighth,  ninth,  tenth,  eleventh, 
twelveth,  and  thirteenth  grounds  of  the  mo- 
tion for  new  trial,  error  is  assigned  upon 
rulings  of  the  court  admitting  in  evidence 
the  testimony  of  witnesses,  stated  in  these 
grounds  as  follows: 

"Judge  (meaning  W.  W.  Wilson)  and  Ches- 
ter (meaning  this  defendant)  had  gone  up 
there,  and  the  Judge  had  his  knife  drawn,  and 
Mr.  Sappington  told  him  that  he  had  better 
stop,  and  the  Judge  kept  advancing  on  him  with 
the  knife,  and  Sappington  had  him  covered  with 
a  pistol,  and  said,  'You  had  better  stop,'  and  he 
made  the  remark  two  or  three  times,  and  kept 
backing.  *  *  •  Mr.  Sappington  had  his  pis- 
tol, presented  on  the  father  of  this  defendant, 
telling  him  not  to  come  on  him  with  a  knife. 
Immediately  preceding  that  Chester  had  re- 
marked, as  best  I  remember,  'Mr.  Sappington, 
did  those  fellows  point  me  out  as  being,  the 
man  that  stole  that  car?'  He  didn't  say  what 
fellows,  didn't  call  their  names,  nor  say  where 
they  were  from.  Sappington  said,  'Yes;  they 
said  you  was  the  fellow,'  or  'pointed  you  out 
as  the  fellow.*  Chester  remarked  then,  after  a 
second  or  two,^as  well  as  I  remember,  'You 
and  that  damned  bunch  of  thieves  can't  accuse 
me  of  stealing.'  ♦  •  •  Chester  remarked,  'I 
didn't  call  you  a  damn  thief;  I  said  you  and 
that  damned  bunch  of  thieves,'  and  then  Judge 
(Wilson)  drew  his  knife,  opened  it,  and  ad- 
vanced on  Mr.  Sappington.  Mr.  Sappington,  I 
noticed  then,  had  his  pistol,  and  he  had  Judge 
Wilson  covered  with  it,  and  said,  'Judge,  you 
bad  better  stop.'  •  ♦  ♦  When  I  saw  the  pis- 
tol, it  was  when  Judge  Wilson  had  his  knife 
raised,  and  was  advancing  on  Mr.  Sappington, 
and  Mr.  Sappington  says,  'Judge,  you  had  bet- 
ter stop;'  and  he  made  that  remark  two  or 
three  times,  and  Judge  Wilson  kept  advancing 
on  him,  and  Mr.  Sappington  kept  backing. 
*  *  ^  When  this  happened,  Mr.  Sappington 
was  at  the  bank,  right  close  to  the  door,  on 
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tii«  inside  of  the  bank,  and  when  he  was  back- 
ing from  Mr.  Wilson,  he  was  backing  into  the 
bank,  further  and  further  into  the  building. 
J.  C.  Wilson  at  that  time  was  standing  on  the 
outside,  on  the  sidewalk,  just  to  the  side  of  the 
door.  J.  C.  Wilson  was  present  all  the  time 
during  the  transaction  that  I  have  been  talking 
about;  he  and  his  father  walked  up  together, 
and  J.  C.  WUso&  spoke  first  ♦  ♦  ♦  The 
first  thing  that  J.  G.  Wilson  said  to  Mr.  Sap- 
pington  was  that  he  asked  him,  did  those  fel- 
lows accuse  him  of  stealing  the  car,  point  him 
out*as  the  man  who  stole  the  car,  rather;  and 
Mr.  Sappington  said,  *Yes;  they  pointed  you 
ODt  as  the  man  who  stole  the  car;'  and  Chester 
said.  *That  damned  hunch  of  thieyes  can't  ac- 
cuse me  of  stealing  a  car.'" 

This  evidence  was  admitted  over  the  ob- 
jection that  It  was  irrelevant,  and  that  the 
details  of  a  previous  difficulty  between  the 
deceased  and  accused  were  inadmissible. 

In  the  fourteenth,  fifteenth  sixteenth,  and 
twenty-third  grounds  of  the  motion  for  new 
trial  error  was  assigned  upon  rulings  of  the 
court  admlttfng  evidence  as  follows: 

'*About  two  weeks  before  the  killing,  I  struck 
np  with  Mr.  Wilson  {meaning  the  defendant) 
in  Gordele,  and  he  asked  me  if  I  had  heard  that 
Delia  Pierce  had  Sappington's  car,  and  he  said 
be  was  at  Seville  with  it,  loaded  with  cotton. 
He  said  that  this  automobile  case  had  given 
him  a  lot  of  trouble  when  it  first  came  up,  but 
that  he  had  got  his  evidence  in  shape,  wljere  he 
felt  all  right  about  the  car;  he  didn't  feel  like  it 
would  give  him  any  trouble;  but  he  said,  when 
the  thing  first  happened,  he  couldn't  have  wor- 
ried any  more  if  he  had  killed  a  man;  that  he 
would  rather  be  tried  for  murder  than  for 
Btealing  a  car.  ♦  ♦  •  Some  time,  a  week  or 
two,  before  that  the  defendant  told  me  that  he 
would  rather  be  tried  for  murder  than  for 
Ftealing  Mr.  Sappington's  automobile.  •  •  ♦ 
I  asked  him  (meaning  the  defendant)  if  he  was 
going  to  settle  it,  and  he  said  he  would  have 
to  acknowledge  to  stealing  the  car  if  he  did, 
and  he  said  he  would  rather  be  accused  of  be- 
ing a  munlerer  than  being  a  car  thief.  •  •  ♦ 
The  first  thing  that  attracted  my  attention  was 
when  I  heard  Mr.  Wilson  and  Mr.  Sappington 
out  there  talking.  I  saw  Chester  Wilson's  fa- 
ther, when  he  drew  a  knife  and  started  towards 
Mr.  Sappington.  Mr.  Sappington  got  back  into 
the  bank.  I  don't  know  what  size  knife  it  was. 
Just  a  good-sized  pocketknife>  I  reckon  you 
could  kill  a  man  with  it.  I  didn't  pay  any  par- 
ticular attention  to  it  The  knife  was  already 
open  when  I  noticed  it.  I  don't  know  whether 
Mr.  Wilson  drew  back  with  the  knife  or  not. 
I  never  heard  him  say  anything  about  killing 
Mr.  Sappington.  I  think  I  would  have  heard 
any  conversation.  When  Mr.  Sappington  took 
a  step  backwards  into  the  bank,  he  went  out  of 
my  sight  and  Mr.  Wilson  disappeared  from  my 
sight  into  the  bank.  Mr.  J.  C.  Wilson  did  not 
disappear  from  my  sight  into  the  bank.  I  be- 
lieve I  saw  Mr.  Johnson  stop  them,  and  heard 
Mm  say  something  to  them.  I  have  forgotten 
the  exact  words  he  said.  I  think  that  he  told 
Chester  not  to  move,  or  said  one  at  a  time,  or 
something  like  that;  I  forget  the  exact  words." 
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The  homicide  occurred  on  August  23,  1920, 
and  the  previous  difficulty,  above  referred  to, 
took  place  on  June  28  preceding.  On  the 
trial  the  defendant  admitted  the  killing,  and 
under  these  circumstances  it  was  material 
to  inquire  what  motive,  if  any,  prompted  the 
defendant  in  committing  the  homicide. 
While  it  is  not  competent  generally  to  prove 
the  details  of  previous  difficulties  between 
the  parties,  if  the  details  of  the  previous  dif- 
ficulty tend  to  establish  probable  motive  for 
the  homicide,  they  are  relevant  and  are  ad- 
missible. The  evidence  objected  to  tended  to 
show  motive  for  the  killing,  and  the  Judge 
did  not  err  in  admitting  it  over  the  objections 
interposed  to  its  introduction. 

[81  8.  In  the  seventeenth,  eighteenth,  nine- 
teenth, twentieth,  twenty-first,  and  twenty- 
second  grounds  of  the  amended  motion  for 
new  trial,'  error  is  assigned  upon  the  ruling 
of  the  court  In  excluding  evidence  which  was 
offered  by  the  defendant,  as  follows: 

(a)  Testimony  of  E.  P.  Wilson:  "That  he, 
the  witness,  notified  his  brother,  J.  C.  Wilson, 
the  defendant,  some  time  before  the  shooting 
of  the  deceased,  of  the  deceased's  conduct; 
that  the  deceased  was  carrying  a  pistol;  that 
he,  the  witness,  warned  the  defendant  that  the 
deceased  was  carrying  a  pistol,  and  that  he  had 
seen  the  impression  of  it  in  the  deceased's 
pocket" 

(b)  Testimony  of  B.  P.  Wilson:  "I  told  my 
brother  (meaning  the  defendant)  that  Mr.  Sap- 
pington was  toting  a  pistol.  I  says,  'He  has 
done  drawed  a  pistol  on  you  once,  and  he  is 
carrying  a  pistol  now.'" 

(c)  Testimony  of  B.  P.  Wilson:  "I  told  my 
brother  (meaning  defendant)  that  Mr.  Sapping- 
ton was  toting  a  pistol,  that  I  was  frequently 
told  about  him  having  it,  that  he  was  carrying 
one  in  his  pocket,  and  that  I  had  seen  the  pis- 
tol on  one  occasion  myself." 

(d)  Testimony  of  B.  P.  Wilson:  "Previous 
to  the  time  of  Mr.  Sappington  drawing  a  pistol 
on  J.  C.  Wilson,  I  had  never  known  of  him 
(Sappington)  carrying  a  pistol,  had  never  seen 
any  indication  or  sign  of  his  carrying  a  pistol; 
but,  every  time  I  had  seen  him  after  that,  I 
had  seen  what  I  presumed  to  be  a  pistol,  and 
on  one  occasion  I  saw  part  of  the  pistol,  and 
I  communicated  that  to  the  defendant," 

(f )  Testimony  of  F.  G.  Crenshaw:  "That  on 
Monday,  August  16,  Just  one  week  prior  to 
the  homicide,  he  saw  Mr.  Sappington  at  a  dip- 
ping vat  not  far  from  Seville,  and  that  he  saw 
a  bulk  in  his  right  front  pocket  that  he  took 
to  be  a  pistol;  that  he  had  seen  him  on  occa- 
sions, when  closing  the  bank,  put  his  pistol  in 
his  pocket  in  the  interval  between  the  alter- 
cation between  him  and  the  defendant  of  June 
28th  and  the  homidde;  that  he  had  never  seen 
Mr.  Sappington  carry  a  pistol  prior  to  that 
time;  and  that  he  warned  the  defendant  that 
Mr.  Sappington  was  carrying  a  pistol." 

(g)  Testimony  of  S.  O.  Hill:  "That,  be- 
tween the  time  of  the  automobile  incident  of 
June  28  and  the  time  of  the  killing,  witness 
saw  Mr.  Sappington,  the  deceased,  with  a  pis- 
tol, and  advised  the  defendant  of  it  at  the 
ttme.** 
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After  deUvering  this  testimony,  the  wit- 
ness was  cross-examined  in  the  absence  of 
the  Jury  by  the  solicitor  on  the  subject,  and 
tes'tifled : 

*'I  actually  saw  the  pistol  in  his  pocket,  saw 
the  handle  of  the  pistol,  saw  that  one  time, 
and  I  told  the  defendant  that  I  had  seen  him 
with  one,  and  not  to  come  in  contact  with  him 
if  he  could  help  it,  and  he  said  he  wouldn't" 


All  of  the  foregoing  evidence  was  objected 
to  on  the  ground  that  it  was  irrelevant,  and 
the  court  excluded  it.  The  brief  of  counsel 
for  the  state,  in  referring  to  these  grounds 
of  the  motion  for  new  trial,  says  that  they — 

"complain  of  the  ruling  of  the  court  exclud- 
ing the  evidence  to  the  effect  that  the  deceased 
habitually  carried  a  pistol,  and  that  this  fact 
had  been  communicated  to  the  defendant  prior 
to  the  killing.  This  critidsm  is  not  well  taken, 
for  the  reason  that,  if  admissible  at  all,  it  is 
admissible  upon  the  same  theory  that  evidence 
of  a  violent  and  turbulent  character  of  a  de- 
ceased is  admissible.  This  character  of  evi- 
dence is  never  admissible  in  a  criminal  case, 
unless  it  be  shown  that  the  deceased  was  the 
aggressor  in  the  difficulty  which  resulted  in 
his  death.  A  perusal  of  the  evidence  in  this 
case  will  show  that  there  was  not  a  line  of 
testimony,  nor  a  word  from  which  the  infer- 
ence could  be  drawn  at  the  time  this  evidence 
was  offered  that  the  deceased  was  the  aggres- 
sor at  the  time  he  was  shot;  but,  on  the  con- 
trary, all  the  evidence  tended  to  show  that  he 
was  possibly  unlocking  his  mail  box  at  the 
time  he  was  shot.  The  only  thing  in  the  evi- 
dence from  which  the  jury  could  have  inferred 
that  the  deceased  was  ever  the  aggressor  came 
from  the  statement  of  the  defendant,  which 
statement  was  delivered  after  this  testimony 
was  offered  and  ruled  out;  and  the  record  will 
show  that  the  evidence  was  never  reoffered 
after  the  statement  of  the  defendant  was  made. 
See  Doyal  v.  State,  70  Ga.  134;  Crawley  v. 
State,  137  Ga.  777,  74  S.  E.  537. 


If 


The  position  of  counsel  for  the  state,  as 
above  indicated,  seems  to  overlook  certain 
parts  of  the  testimony  of  witnesses  for 
the  state,  as  well  as  parts  of  the  testimony  of 
the  witnesses  for  the  defense,  which  was 
admitted  as  a  part  of  the  fes  gestse  without 
objection,  as  to  declarations  made  by  the 
accused  at  the  time  and  place  of  the  homi- 
cide, and  are  to  be  considered  as  direct  evi- 
dence, as  follows": 

P.  P.  Tyson,  the  second  witness  introduced 
by  the  state,  in  the  first  part  of  his  testi- 
mony on  direct  examination,  stated  that  im- 
mediately after  the  shot  was  fired  he  ran 
to  the  scene  of  the  homicide,  and  the  defend- 
ant, having  his  pistol  in  his  hand,  said: 
•*11iis  thing  saved  my  life;  ♦  ♦  ♦  if  he  [I?] 
hadn't  got  him,  he  would  have  got  him  [me?]. 
On  cross-examination,  the  witness  stated 
that  he  heard  E.  P.  Wilson,  who  had  come 
to  the  scene,  say  to  his  brother  (meaning 
the  defendant):  "What  have  you  done?" 
To  which  defendant  replied:  "If  I  hadn't 
got  him,  he  would  have  got  me."     In  the 


last  part  of  the  cross-ezamlnatioii  the  same 
witness  stated,  that  immediately  after  the 
shooting,  and  while  defendant  was  still  In 
the  lobby  with  the  dead  man,  and  before 
anybody  had  spoken  to  him,  and  while  not 
addressed  to  any  one,  he  heard  the  defend- 
ant say  '*if  he  [I?]  hadn't  got  him,  he  would 
have  gotten  him  [me?]."    * 

Rev.  Elder,  another  witness  for  the  state, 
testified  on  direct  examination  that  Parks 
Wilson  (E.  P.  Wilson),  immediately  ajfter 
the  shooting,  came  running  up  and,  address- 
ing defendant,  said,  *'My  God,  boy,  what 
have  you  done?"  and  he  said,  "Well,  I  had 
to  get  him,  or  he  would  have  gotten  me." 

In  the  first  part  of  the  testimony  of  E.  P. 
Wilson  (Parks  Wilson),  who  was  the  first 
witness  introduced  by  the  defense,  he  tes- 
tified that  immediately  after  the  shooting 
he  rushed  up  to  the  door  and  looked  in, 
and — 

"I  says  to  my  brother  Chester,  'Boy,  what 
have  you  done?*  and  he  says,  'Saved  my  own 
life,  that  is  all;'  and  I  says,  'What  did  you 
shoot  that  man  for? '  and  he  says,  'I  shot  him 
to  keep  him  from  shootfaig  me;'  and  I  says, 
'Was  he  trying  to  shoot  you? '  and  he  says,  'Of 
coarse  he  was;  don't  you  see  his  pistol  tiiere?  ' 
and  I  says,  'Well,  come  on  out  of  there  and 
go  with  me;'  and  he  came  on  out  of  the 
building  to  where  I  was  standing  on  the  out- 
side." 

S.  O*.  Hill,  the  third  witness  for  defendant, 
testified  that  he  was  a  nephew  of  accused, 
and  heard  the  conversation  between  the  ac- 
cused and  E.  P.  Wilson,  above  mentioned. 
His  version  of  it  was  as  follows: 

"Uncle  Parks  says,  'What  in  the  world  have 
yon  done?'  and  he  says,  'Have  saved  my  own 
life;  that  is  all;'  and  Uncle  Parks  says,  'Was 
he  trying  to  shoot  you? '  and  he  says,  'Don't 
yon  see  his  gun  lying  there?'  and  Unde  Parks 
says,  'Well,  come  on  out  of  there; '  and  Uncle 
Chester  then  was  moving  towards  the  door, 
and  he  stepped  out  on  the  ground." 

In  the  statement  of  the  accused  before 
the  Jury,  after  saying  that  he  had  gone  to 
the  post  office  to  get  his  mail,  and  had  tak- 
en his  seat  on  the  counter  for  the  purpose 
of  reading  it,  he  stated  as  follows: 

"I  had  turned  my  back  that  way  in  order  to 
get  the  light  on  a  letter  that  I  was  reading. 
I  was  sitting  there  reading  a  letter.  Mrs. 
Mashbum  was  sitting  in  a  chair  leaning  back 
against  a  post  on  the  sidewalk  In  front  of  the 
store  building  when  I  came  in,  and  she  was  in 
plain  view  of  me  then.  She  was  sittmg  right 
in  front  of  the  door.  I  heard  somebody  com- 
ing in  at  the  door,  and  I  looked,  and  just  as  I 
looked  Sappington  was  leaving  the  letter  box, 
which  was  like  this  (indicating).  He  poked 
some  letters  in  the  letter  box  and  stepped  to 
his  box;  and  when  I  seen  it  was  him,  I  got 
down  off  the  counter,  and  when  I  got  off  the 
counter  he  looked  at  me,  and  he  run  his  hand 
right  down  in  his  pocket  like  that  (indicating), 
and  said  something,  which  was,  'Oh,  yes,  I 
told  you  so;'    or  'All  righti^  I  told  you  so.* 


G«.)  WILSON 

(lib 

The  first  part  of  it  I  didn't  understand;  it  was 
'Oil,  yes,'  or  'All  right,'  or  something  of  that 
kind,  and  I  did  understand  'I  told  you  so.' 
Well,  right  then  I  saw  what  I  was  up  against, 
and  he  was  on  me  that  quick;  he  rushed  for 
me  and  me  for  him;  he  advanced  I  would  say 
about  one  step,  or  possibly  two  steps;  his 
pistol  was  in  Ms  pocket,  and  mine  was  like 
that;  mine  was  in  my  hip  pocket.  I  had  a 
hammerless  38  Smith  &  Wesson;  didn't  have 
any  hammer  on  it;  and  I  was  going  to  him. 
I  jerked  my  pistol  as  I  ran  at  him,  just  like 
this,  and  when  I  got  to  him  his  hand  was  in 
about  that  shape  (illustrating),  and  I  grabbed 
that  hand  just  like  that  (illustrating),  with 
my  thumb  on  the  edge  of  his  pants  pocket  just 
like  that  (illustrating),  and  just  as  I  grabbed 
him  I  fired,  and  I  suppose  that  he  grabbed  my 
pistol;  he  throwed  up  his  hand  and  grabbed  my 
pistoL  About  the  second  time  I  fired,  then  he 
kind  of  gave  way  and  fell  back.  I  didn't  turn 
his  hand  aloose;  I  dung  to  that  because  that 
was  my  whole  hope,  I  thought,  to  keep  him 
from  shooting  me,  was  to  hold  to  that  hand. 
When  he  went  to  the  floor,  I  went  down  with 
him;  we  fell  in  a  pile  on  the  floor,  and  my  hat 
fell  off  to  one  side.  About  the  time  we  hit  the 
floor,  he  begun  to  wiggle  his  hand,  try  to  get 
aloose,  and  he  did  pull  his  pants  out  from  un- 
der my  thumb,  and  I  realized  that  he  was  about 
to  get  aloose  from  me  there,  and  I  throwed 
my  hand  over  in  this  way  (illustrating)  and 
fired  three  more  shots  pretty  rapidly,  and  he 
knocked  my  pistol  oft  every  time  I  flred. 
*  ^  ^  I  didn't  know  whether  any  of  tibem 
took  effect  or  not.  I  didn't  think  they  did,  for 
he  hit  my  hand,  or  the  pistoL  one,  every  time 
I  shot- 

The  evidexice  that  was  rejected  tends  to 
show  a  custom  upon  the  part  of  the  deceased, 
commencing  at  the  time  of  the  previous  dlf- 
ficolty,  June  28th,  to  habitually  carry  a 
pistol,  which  fact,  was  communicated  to  the 
defendant  before  commission  of  the  homi- 
cide. Such  evidence  was  relevafit  and  ma- 
terial on  the  issue  of  whether  the  defend- 
ant was  impelled  by  the  fears  of  a  reason- 
able man  that  his  life  was  in  danger  at  the 
time  of  the  homicide.  S\)r  such  purpose  it 
stands  on  the  same  basis  as  the  character 
of  the  deceased  for  violence.  In  the  case 
of  Monroe  y.  State,  5  Ga.  85,  137,  it  was 
said: 

"It  is  further  argued  that  the  court  erred  in 
rejecting  evidence  which  went  to  show  that  the 
deceased  was  a  violent,  rash,  and  bloody-mind- 
ed man,  reckless  of  human  life,  in  the  habit  of. 
taking  advantage  of  his  adversaries  in  person- 
al contests,  and  not  willing  to  give  them  a  fair 
and  equal  chance  in  fight,  and  that  the  prison- 
er was  well  acquainted  with  his  character  in 
this  particular.  As  a  general  rule,  it  is  true 
that  the  slayer  can  derive  no  advantage  from 
the  character  of  the  deceased  for  violence, 
provided  the  kiUing  took  place  under  circum- 
stances that  showed  he  did  not  believe  himself 
in  danger.  Yet  in  cases  of  doubt,  whether  the 
homicide  was  perpetrated  in  malice,  or  from  a 
principle  of  self-preservation,  it  is  proper  to 
admit  any  testimony  calculated  to  illustrate  to 
the  jury  the  motive  by  which  the  prisoner  was 
actuated.     8  S.  &  P.  308.     And  in  this  view 
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we  think  the  evidence  was  improperly  ruled  out. 
Reasonable  fear,  under  our  Code,  repels  the 
conclusion  of  malice;  and  has  not  the  charac- 
ter of  the  deceased  for  violence  much  to  do  in 
determining  the  reasonableness  or  unreasona- 
bleness of  the  fear  under  which  the  defendant 
claims  to  have  acted?  Does  it  make  no  differ- 
ence whether  my  adversary  be  a  reckless  and 
overbearing  bully,  having  a  heart  lost  to  all 
social  ties  and  order,  and  fatally  bent  on  mis- 
chief, or  is  a  man  of  Quaker-like  mien  and  de- 
portment? One  who  never  strikes,  except  in 
self-defense,  and  then  evincing  the  utmost  re- 
luctance to  shed  blood?  We  apprehend  that 
the  imminence  of  the  danger,  as  well  as  the 
chances  of  escape,  will  depend  greatly  upon  the 
temper  and  disposition  of  our  foe.  In  these 
cases,  every  individual  must  act  upon  his  own 
judgment,  and  in  view  of  his  solemn  responsi- 
bility to  the  law." 

In  the  case  of  Daniel  y.  State,  103  Ga.  202| 
29  S.  B.  767,  it  was  said : 

"The  defense  in  a  murder  trial  being  that  the 
accused  shot  and  killed  the  deceased  under  the 
fears  of  a  reasonable  man  that  his  own  life 
was  in  danger,  and  there  being  evidence  in  be- 
half of  the  accused  tending  to  show  that,  im- 
mediately before  the  homicide  was  committed, 
the  deceased,  upon  provocation  by  words  alone, 
placed  his  hand  behind  him  and  advanced  upon 
the  accused,  it  was  erroneous  to  reject  evidence 
offered,  to  show  that  the  deceased  habitually 
and  notoriously  carried  a  pistol,  and  that  this 
was  known  to  the  accused.  This  is  true, 
whether  upon  the  occasion  of  the  homicide  the 
deceased  actually  had  upon  his  person  a  con- 
cealed pistol  or  not.  Such  evidence  is  in  such 
a  case 'admissible,  however,  solely  for  the  pur- 
pose of  determining  whether  or  not  the  killing 
was  really  done  under  the  influence  of  reasona- 
ble fears." 

Besides,  the  rejected  evidenoe  was  admis- 
sible for  the  jury  to  consider,  and  determine 
whether  the  carrying  of  a  pistol  by  the  de- 
ceased, under  the  circumstances,  was  or  was 
not  In  the  nature  of  an  implied  threat.  Ap- 
plying these  principles,  the  trial  court  erred 
in  rejecting  the  evidence  offered  by  the  ac- 
cused, and  the  error  Is  such  as  to  require 
a  new  trial. 

[91  9.  In  the  twenty-fourth  ground  of  the 
motion  for  new  trial  error  is  assigned  upon 
the  ruling  of  the  court  in  admitting  the  tes- 
timony of  Tyson,  a  witness  sworn  for  the 
state,  to  the  effect  that  a  brother  of  the 
defendant,  inunediately  after  the  shooting, 
was  seen  with  a  pistol  in  his  hand  a  short 
distance  from  and  walking  towards  the  place 
of  the  homicide.  This  evidence  was  admit- 
ted over  the  objection  that  it  was  irrelevant 
and  illustrated  no  issue  in  the  case.  There 
being  no  evidence  tending  to  show  the  exist- 
ence of  a  conspiracy  between  the  brother 
and  defendant,  this  evidence  was  irrelevant, 
and  the  court  should  have  rejected  it 

[101  10.  The  ruling  announced  in  the  tenth 
headnote  does  not  require  elaboration. 

Judgment  reversed. 

All  the  Justices  concur. 
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(152  Oa.  373) 

DOUGLAS  V.  BROOKE. 

BROOKE  V.  DOUGLAS. 

(Nos.  2701,  2710.) 

(Supreme  Cobrt  of  Georgia.    Dec.  14,  1921.) 

(Syllahua  hy  the  Court.) 

1.  Naturo  of  proceedings. 

Lee  Douglas  brought  suit  against  J.  W.  Lyle 
aud  J.  P.  Brooke,  on  two  purchase-money  notes. 
Lyle  filed  an  answer,  and  Brooke  also  filed 
an  answer  by  way  of  a  cross-bill,  and  on  the 
trial  of  the  case  the  jury  rendered  the  follow- 
ing verdict:  "We,  the  jury,  find  in  favor  of  the 
plaintiff  against  the  defendant  J.  W.  Lyle  and 
J.  P.  Brooke  on  the  notes  sued  on  the  sum  of 
$1,014.60;  interest,  $260.85;  attorney's  fees, 
$127.54.  We  further  find  on  the  cross-bill  filed 
by  J.  P.  Brooke  and  the  amendment  filed  by 
the  plaintiff,  in  favor  of  the  plaintiff  against 
J.  P.  Brooke,  the  sum  of  $1,470.85»  as  the  bal- 
ance due  on  the  purchase  money  of  the  prop- 
erty described  in  the  bond  for  title,  and  that 
plaintiff  have  a  special  lien  on  said  property  for 
this  amount,  and  that  the  property  described 
in  the  bond  for  title  be  sold  for  same.  We 
further  find  that  upon  payment  of  this  finding 
against  J.  P.  Brooke  it  shall  be  in  full  satis- 
faction with  our  finding  against  J.  W.  Lyle  and 
J.  P.  Brooke  jointly.''  A  decree  was  rendered 
in  accordance  with  the  verdict  Subsequently  a 
petition  was  filed  by  Lee  Douglas,  praying  Uiat 
the  decree  of  May  10,  1919,  be  amended;  and 
the  court,  on  April  16,  passed  an  order  amend- 
ing the  decree  as  thereki  set  out,  which  order, 
so  far  as  material,  is  as  follows:  ''It  is  ac- 
cordingly decreed  that  said  sum  of  $741.13  [the 
amount  found  by  the  court  to  be  due  Douglas  by 
Brooke  after  deducting  certain  rents  and  in- 
terest received  by  Douglas  subsequently  to  the 
judgment]  is  a  special  lien  upon  the  property 
involved,  and  that  the  said  Douglas  is  entitled 
to  have  execution  issue  therefor  and  bring  the 
said  property  to  sale  for  the  satisfaction  of 
said  sum,  unless  and  provided  that  if  the  said 
Brooke  shall  pay  said  sum  of  $741.13  with  in- 
terest from  April  9,  1921,  to  the  said  Douglas, 
that  he,  the  said  Douglas,  shall  thereupon  with- 
in ten  days  execute  to  the  said  Brooke  good 
and  sufficient  title  to  the  property  involved  as 
provided  in  the  original  decree  in  said  case. 
Except  as  herein  modified  as  to  amounts,  the 
original  decree  In  said  case  remains  as  signed, 
and  the  motion  of  Douglas  to  reform  it  is  de- 
nied." To  this  judgment  amending  the  decree 
Douglas  excepted,  and  brought  the  case  to  this 
court  by  bill  of  exceptions,  in  which  J.  P. 
Brooke  was  made  a  party  defendant,  and  serv- 
ice was  perfected  upon  Brooke,  but  Lyle  was 
neither  made  a  party  defendant,  nor  was  serv- 
ice of  the  bill  of  exceptions  made  upon  him, 
nor  did  he  authorize  any  one  to  acknowledge 
service  for  him. 

2.  Appeal  and  MTor  <@=»327(2)|  336(1 )~  De- 
fendant held  necessary  party  to  review  of 
proceedings  to  modify  Judgment  between  oth- 
er parties,  and  his  absence  ground  for  dis- 
missal. 

J.  W.  Lyle,  against  whom  the  verdict  and 
original  decree  was  rendered,  was  a  necessary 


party  to  the  bill  of  exceptions;  and,  the  bill 
of  exceptions  failing  to  make  him  a  party  there- 
to, the  motion  to  dismiss  must  be  sustained. 

Error  from  Superior  Court,  Cobb  County; 
D.  W.  Blair,  Judge. 

Suit  by  Lee  Douglas  against  J.  P.  Brooke 
and  another.  A  decree  for  plaintiff  was  sub- 
sequently amended,  and  a  further  amend- 
ment was  denied,  and  plaintiff  brought  er- 
ror, and  defendant  Brooke  brought  a  cross- 
bill of  exceptions.    Writ  of  error  dismissed. 

J.  V.  Poole,  of  Atlanta,  for  plaintiff  in 
error. 

Geo.  F.  Gober,  of  Atlanta,  for  defendants 
in  error. 

HILL,  J.  Writs  of  error  dismissed.  All 
the  Justices  concur. 


(152  Qa.  369) 

BULU\RD  et  al.  v.  ROLADER  at  al.  (two 
cases).    (Nos.  2651,  2652.) 

(Supreme  Court  of  Georgia.    Dec  14,  1921.) 

(SyllahuB  hy  the  Court.) 


1.  Innkeepers  ^=»IO»Required  to  exercise  ex- 
traonflnary  diligenoe  In  operation  of  eleva- 
tor in  leased  building;  diligence  not  limited 
to  actual  operation,  but  Includes  examina- 
tion, repairs,  etc. 

The  lessee  of  a  building  in  which  he  con- 
ducts a  hotel  and  operates  an  elevator  for  the 
transportation  of  his  guests  to  and  from  dif- 
ferent floors  of  the  building  is  required,  in  the 
operation  of  the  elevator  for  this  purpose,  to 
exercise  extraordinary  diligence  for  the  safety 
of  the  guests  while  they  are  getting  on  and  off 
and  while  riding  upon  the  elevator.  This  rule 
of  diligence  is  not  limited  to  the  actual  techni- 
cal operation  of  the  machine,  but  includes  such 
examination,  inspection,  and  repair  of  its  phys- 
ical and  mechanical  parts  as  is  necessary  to 
iseep  and  maintain  it  in  a  ^  and  proper  con- 
dition for  safe  operation. 

2.  Certiorari  «=s>64( I)— Misstatement  of  law 
by  Court  of  Appeals  not  ground  for  reversal. 

Whether  or  not  the  holding  of  the  Court  of 
Appeals,  that  upon  proof  of  the  injury  a  pre- 
sumption of  negligence  arose  against  the  les- 
see operating  the  elevator,  is  the  correct  doc- 
trine upon  this  subject,  the  plaintiffs  in  cer- 
tiorari are  not  entitled  to  a  reversal  of  the 
judgment  of  the  court  below  merely  because  the 
opinion  of  that  court  states  this  rule;  as  the 
trial  court  did  not  include  this  among  its  in- 
structions to  the  jury,  and  the  defendants  in 
the  trial  court  were  not  injured  by  the  state- 
ment of  this  principle  in  the  opinion  of  the  ap- 
pellate court 

3.  Other  rulings  not  ground  for  reversal. 

The  court's  rulings  upon  the  other  assign- 
ments of  error  afford  no  ground  for  reversiuc 
the  judgment  of  the  0>urt  of  Appeals. 


^;pFor  other  cases  see  same  topic  and  KST-N  UMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Certiorari  from  Court  of  Appeals. 


J.  L.  Anderson,  of  Atlanta,  for  plaintiffs. 
Hewlett  &  Dennis  and  John  S.  Highsmith, 
all  of  Atlanta,  for  defendants. 


Two  ar^tions  by  Mrs.  J.   M.   Rolader  and 
r.  M.   Rolader  against  B.  M.  Bullard  and 
)thers.     Judgments   for  plaintiffs   were  af- !     u-n^riT'    t>    t    /  ^*        ^  *«       x..     ^    . 
irmed  by  the  Court  of  Appeals  (26  Ga.  App. '   w?J!P^^Vn  i    aXI         ^ta^t*'^^^/*^^  ;*i^^«/« 
:v>.   107  s.  F    fUR^.  AniiVfpnHAnt-  hrir,c. ,  *^^®>-    dl  1- After  consideration  of  the  do- 


12,   107   S.  £^.  548),  and  defendants  bring 
•ortiorari.     Affirmed. 

Mr.  and  Mrs.  J.  M.  Rolader  each  brought 


cislon  made  by  the  Court  of  Api)eals,  we  are 
of  the  opinion  that  the  rulings  there  made 
in  passing  upon  the  questions  presented  by 


!uit  against  B.  M.  Bullard  and  J.  E.  Bennett, ;  the  motion  for  new  trial  were  sound.  In  the 
n  the  city  court  of  Atlanta,  to  recover  dam- ,  first  division  of  the  opinion  of  the  Court 
iges  for  injuries  sustained  by  Mrs.  Rolader  of  Appeals  it  was  ruled  that — 
n  consequence  of  the  falling  of  an  elevator 
operated  in  a  hotel  of  which  the  defendants 
^ere  lessees.    The  original  suit  was  against 


"The  lessee  of  a  building  in  which  he  con- 
ducts a  hotel  and  operates  an  elevator  for  the 
transportation  of  his  guests  to  and  from  dlf- 


he  owner  and  lessees  Jointly,  but  the  case  j  ferent  floors  of  the  building  is  required,  in  the 


vas  nonsuited  as  to  the  owner.  A  verdict 
^as  returned  for  the  plaintiffs,  and  a  motion 
or  new  trial  was  made  by  the  defendants; 
his  being  overruled,  they  excepted,  and  by 
\rrit  of  error  carried  the  case  to  the  Court  of 


operation  of  the  elevator  for  this  purpose,  to 
exercise  extraordinary  diligence  for  the  safety 
of  the  guests  while  they  are  getting  on  and  off 
and  while  riding  upon  the  elevator.  This  rule 
of  diligence  is  not  limited  to  the  actual  techni- 
cal operation  of  the  machine,  but  includes  such 


k^ppeals.    That  court  affirmed  the  Judgment ;  examination,  inspection,  and  repair  of  its  phys- 
f  the  court  below.    The  opinion  rendered  by  1  ical  and  mechanical  parts  as  is  necessary  to 


he  Court  of  Appeals  (26  Qa.  App.  742,  107  S. 
3.  548)  was  as  follows: 

"1.  The  lessee  of  a  building  m  which  he  con- 
lucts  a  hotel  and  operates  an  elevator  for  the 
ransportation  of  his  guests  to  and  from  dif- 
erent  floors  of  the  building  is  required,  in  the 
poration  of  the  elevator  for  this  purpose,  to 
xercise  extraordinary  diligence  for  the  safety 
f  the  guests  while  they  are  getting  on  and 
ff  and  while  riding  upon  the  elevator.  This 
ule  of  diligence  is  not  limited  to  the  actual 
echnical  operation  of  the  machine,  but  in- 
ludcs  such  examination,  inspection,  and  re- 
air  of  its  physical  and  mechanical  parts  as  is 
ecessary  to  keep  and  maintain  it  in  a  fit  and 
roper  condition  for  safe  operation.     Where 

guest  injured  in  the  operation  of  the  elevator 
ues  the  lessee  for  damages,  alleging  that  the 
ijury  was  caused  by  the  defective  condition 
f  the  elevator  or  negligence  in  its  operation, 
n  proof  of  the  injury  a  presumption  of  negli- 
ence  arises  against  the  defendant  Helmly  v. 
iavannah  Office  Buildmg  Co.,  13  Ga.  App.  498. 
J)  S.  B.  364. 

"2.  As  between  lessor  and  lessee,  in  the  ab- 
ence  of  contract,  the  lessor  is  required  to 
lake  repairs  to  the  leased  property,  rendered 
ecessary  by  natural  wear  and  tear;  yet  when 
ae  leased  property  contains  an  elevator  which 
5  used  by  the  lessee  in  the  conduct  of  his  busi- 
ess,  he  is  responsible  for  an  injury  caused  by 
le  defective  condition  of  the  elevator  or  by 
s  negligent  operation.  This  is  especially  true 
8  applicable  to  the  proprietor  of  a  hotel  and 
IS  guests.  Whether  the  lessee  has  exercised 
he  degree  of  care  required  by  law  in  the  main- 
?nauce  and  operation  of  the  elevator  in  the 
articular  case  is  a  question  of  fact  to  be  deter- 
lined  by  the  jury. 

"3.  While  the  amount  of  the  verdict,  under 
ae  evidence,  is  large  ($5,000),  this  court  can- 
ot  say  that  it  is  *so  excessive  as  to  justify  the 
iference  of  gross  mistake  or  undue  bias.' 

"4.  The  charge  of  the  court  was  exhaustive, 
lir,  and  correct  as  to  all  the  issues  made  by 
le  pleadings  and  the  evidence;  and  the  ver- 
ict  is  amply  supported.    The  refusal  to  grant 

new  trial  was  right" 

110  S.B.-2 


keep  and  maintain  it  in  a  fit  and  proper  condi- 
tion for  safe  operation." 

As  to  the  degree  of  diligence  required  in 
the  operation  of  elevators,  it  was  said  by 
this  court  in  the  case  of  Grant  v.  Allen,  141 
Ga.  106,  80  S.  E.  279: 

"The  owner  of  an  office  building,  equipped 
with  an  elevator  which  is  operated  for  convey- 
ing his  tenants  and  their  employees  and  pa- 
trons to  and  from  the  various  floors,  is  not  a 
common  carrier  in  the  sense  that  he  is  bound 
to  serve  all  the  public;  yet  his  duty  as  to  pro-, 
tecting  passengers  in  the  elevator  is  the  same 
as  that  chargeable  to  carriers  of  passengers 
by  other  means.  6  Cyc.  596;  1  Hutchinson  on 
Carriers,  |  100.  This  duty  requires  him  to  ex- 
ercise extraordinary  diligence  on  behalf  of  him- 
self and  his  agents  to  protect  the  lives  and  per- 
sons of  his  passengers.     Civil  Code,  §  2714." 

And  we  are  further  of  the  opinion  that  the 
duty  of  exercising  the  diligence  according 
to  the  rule  here  laid  down  is  imposed  upon 
the  lessee  of  a  building  in  which  the  elevator 
is  operated.  It  will  be  observed  especially 
in  the  statement  of  the  rule  in  the  case  of 
Grant  v.  Allen,  supra,  that  it  is  said: 

"His  duty  as  to  protecting  passengers  in  the 
elevator  is  the  .same  as  that  chargeable  to 
carriers  of  passengers  by  other  means.* 


ff 


The  same  rule  as  to  diligence  is  there  laid 
down  as  to  carriers  of  passengers  by  railway. 
We  will  not  enter  upon  an  examination  and 
discussion  here  of  the  reasons  of  this  rule. 
The  soundness  of  it  Is  apparent  when  we  con- 
sider the  character  of  the  instrument  the 
use  and  operation  of  which  is  here  under 
consideration.  And  the  analogy  with  refer- 
ence to  the  degree  of  diligence  required  upon 
the  part  of  the  operator  of  this  means  of  car- 
riage should,  for  similar  reasons,  be  so  ex- 
tetlded  as  to  make  the  duty  of  the  lessee  of  a 
building  in  which  a  passenger  elevator  is 
operated  similar  to  that  of  a  lessee  of  a  rail- 
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way  engaged  as  a  common  carrier  of  pas- 
sengers. And  as  to  the  liability  of  the  les^ 
see,  whatever  may  be  the  liability  of  the  les* 
sor  in  such  cases,  see  the?  case  of  Logan  ▼. 
Central  R.,  74  Ga.  684;  6  Cyc.  880  et  seq., 
and  cases  cited.  The  guest  of  a  hotel  in 
which  there  is  a  passenger  elevator,  where 
the  hotel  is  ilnder  the  control  of  a  lessee, 
w^hen  entering  an  elevator  to  be  transported 
from  one  floor  to  another,  bears  a  relation 
to  the  lessee  of  the  hotel,  who  has  control 
over  the  elevator  as  well  as  other  parts  of 
the  hotel,  very  nearly  Identical  with  that  of 
a  passenger  on  a  train  operated  by  the  les* 
see  of  a  railroad.  We  cannot  say  that  they 
are  absolutely  identical,  but  the  difference 
in  the  character  of  the  relations  sustained  in 
the  two  cases  is  not  material  under  the  facts 
of  this  case.     Hence  we  conclude  that  the  !  fendant  to  the  mercy  of  the  coiirt    A  motion 


(Additional  Si/Uahui  ly  Sdiiorial  Staff,) 

2.  Rape  ^=9 1— Statute  not  applicable  to  giri 
over  14. 
Acts  1018,  p.  259,  making  it  unlawful  to 
liave  sexual  intercourse  with  a  female  child 
"under*'  the  age  of  14  years,  does  not  apply  to 
a  girl  ¥rithin  two  months  of  15  years  of  age. 

Beck,  P.  J.,  dissenting. 

Error  from  Superior  Ck)i]rt,  Cobb  County ; 
D.  W.  Blair,  Judge. 

I.  A.  Davis  was  convicted  of  rape,  and  he 
brings  error.    Reversed. 

L  A.  Davis  was  tried  for  the  offense  of 
rape,  alleged  to  have  been  committed  on  the 
person  of  Lucile  Bryant.  The  jury  returned 
a  verdict  of  guilty,  and  recommended  the  de- 


Court  of  Appeals  laid  down  the  right  rule 
in  that  part  of  the  decision  quoted  above. 

[21  2.  In  addition  to  the  ruling  as  to  the 
degree  of  diligence  which  is  necessary  for  a 
lessee  operating  a  passenger  elevator  to  ex- 
ercise in  regard  to  the  same,  in  the  same  di- 
vision of  the  opinion  the  Court  of  Appeals 
stated  the  following  rule  of  law: 

**Where  a  guest  injured  in  the  operation  of 
the  elevator  sues  the  lessee  for  damages,  alleg- 


for  new  trial  was  made  on  the  general 
grounds  that  the  verdict  was  contrary  to 
law  and  the  evidence  and  without  evidence 
to  support  it,  etc.  No  other  grounds  were 
added  by  amendment  to  the  motion  for  new 
trial;  and  the  case  coming  on  to  be  heard, 
the  trial  judge  denied  the  motion  and  re- 
fused a  new  trial.  The  bill  of  exceptions  as- 
signs error  upon  that  judgment 
The  evidence  submitted  at  the  trial,  so 


ing  that  the  injury  was  caused  by  the  defective    far  as  necessary  to  be  stated,  was  as  follows: 

!?^?l^?^''il^l.®it?!u!..?L^^^^  I^ucUe  Bryant,  the  alleged  injured  female, 

testified  that  the  defendant,  commonly  called 
Gus  Davis,  is  her  stepfather  and  52  years 
old;  that  at  the  time  of  the  alleged  offense 
she  was  14  years  of  age  and  within  2  months 
of  her  15th  birthday;  that  on  Tuesday,  Sep- 
tember 7,  1920,  she  with  her  12  year  old  sis- 
ter Lodine  Bryant,  and  12  year  old  step- 
brother Joe  Brown  Davis,  went  "muscadine 
hunting**  about  10  o'clock  in  the  morning, 
along  a  branch  near  her  home;    and  that 


operation,  on  proof  of  the  injury  a  presumption 
of  negligence  arises  against  the  defendant*' 

It  is  urged  by  the  plaintiff  in  certiorari 
that  this  is  not  a  correct  principle  of  law, 
and  that  the  Court  of  Appeals  erred  in  so 
holding.  It  is  not  incumbent  upon  this  court 
to  pass  upon  this  principle  of  law.  The 
doctrine  here  complained  of  as  being  errone- 
ous was  not  included  in  the  instructions  giv- 
en to  the  jury  by  the  trial  judge,  and  could 
not  have  had  any  influence  upon  the  finding  |  while  they  were  on  the  branch  for  such  pur- 


of  the  jury.  The  ruling  of  the  Court  of  Ap- 
peals did  not  enter  into  the  verdict;  and 
therefore,  even  if  this  is  an  erroneous  state- 
ment of  the  law,  it  was  not  injurious  to  the 
plaintiff. 

[31  3.  The  court's  rulings  upon  the  other 
assignments  of  error  afford  no  ground  for  re- 
versing the  judgment  of  the  Court  of  Ap* 
peals. 

Judgments  affirmed. 

All  the  Justices  concur. 


(152  Qa.  320) 

DAVIS   V.    STATE.      (No.    2389.) 

(Supreme  CJourt  of  Georgia.     Dec.  13,  1921.) 

(Syllahus  hy  the  Court,) 

I.  Rape    ^=»5l(4)^Evfdence     InsufllcfeBt     to 
show  act  was  against  will  of  prosecutrix. 

The  evidence  was  insufficient  to  support  the 
verdict   finding  tbe   defendant   guilty   of   rape, 


pose  the  defendant  appeared.  With  refer- 
ence to  what  then  occurred  the  witness  tes- 
tifled,  on  her  direct  examination: 

"He  [defendant]  told  me  to  come  on  one  side 
of  the  branch  and  go  with  him,  and  for  my 
little  sister  and  stepbrother  to  go  on  the  other 
side  and  hunt  muscadines.  *  ^  *  I  obeyed 
him.  I  went  up  in  a  little  piece  of  woods;  it 
was  bushes  and  trees.  It  was  a  good  piece 
from  where  the  other  children  were.  Not  in 
their  sight.  No  one  else  was  present  with  Gus 
Davis  and  myself.  After  we  got  there  to  this 
place  where  it  was  grown  up  in  bushesp  he 
throwed  me  down.  He  did  something  to  my 
clothes;  he  pulled  them  up.  He  then  undone 
his  clothes.  I  was  still  on  the  ground;  he  got 
on  top  of  me.  He  did  something  to  me  when  he 
was  on  top  of  me;  he  touched  my  private  parts 
with  something.  He  touched  my  private  parts 
with  his  private  parts.  He  put  his  in  mine. 
♦  ♦  ♦  I  could  not  see  the  other  children  then. 
After  that  I  went  home.  Then  Gus  Davis  went 
off  to  a  negro's  house.  I  remained  at  home  the 
and  the  trial  court  therefore  erred  in  refus- 1  rest  of  that  day.  •  ^  *  He  went  to  town 
ing  to  grant  a  new  trial.  >  that  evening  late.    I  did  not  tell  anybody  about 
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:hi8  when  I  got  home,  but  I  did  next  morning. 
[  told  mama.  These  are  the  nnderdothee  I  bad 
m  at  that  time.  I  didn't  tell  any  one  that  night, 
)ecaT]8e  I  was  afraid  be  woold  come  home  and 
will  me  that  night  if  I  told  Mama.  I  lived  with 
ny  mother.  She  ia  the  wife  of  the  defendant. 
'.  have  been  living  with  my  stepfather  4  years. 
tie  has  been  mean  to  me.  Within  a  month  or 
K>  before  this  transaction  he  whipped  me  with  a 
•azor  strap.  T  was  afraid  of  him.  I  was  a  wit- 
less down  stairs  at  the  commitment  trial. 
*  *  *  At  the  time  he  put  his  private  parts 
nto  my  private  parts,  I  did  not  give  my  con- 
tent I  waa  not  willing  at  any  time  during  the 
ransaction." 

The  witness  testified  thus  on  her  cross- 
examination: 

"He  saw  ns  getting  muscadines,  and  came 
ind  shook  the  vines  for  us.  It  was  just  a  few 
ainutes  after  he  shook  the  vines  before  we 
itarted  up  the  branch,  and  he  told  them  to  go 
>n  one  side  and  me  and  him  go  on  the  other. 
t  was  about  10  or  16  minutes  from  the  time 
7e  got  the  first  muscadines  until  he  laid  me 
lown  on  the  ground.  It  was  just  about  that 
ong— I  don't  know  what  time  it  was.  It  was 
ibout  a  half  an  hour  from  the  time  when  he 
irst  came  down  there  where  we  were  first  get- 
ing  muscadines  until  he  went  on  to  the  negro 
louse.  It  was  about  three  minutes  from  the 
ime  he  laid  me  down  on  the  ground  before  he 
(?ft  and  went  to  the  ne^rro  house.  I  was  not 
>aying  any  particular  attention  to  how  long  I 
eas  on  the  ground;  I  just  guess  at  it.  I  laid 
>n  the  ground  about  three  minutes.  He  throw- 
^  me  down.  He  just  pushed  me  down,  is  all 
bat  I  know.  He  put  his  hand  on  my  shoulder; 
ke  pushed  me,  and  I  fell  backwards.  When  I 
ell  backwards,  I  lay  there  until  he  got  on  me. 

didn't  try  to  get  up.  I  didn't  scream.  I 
lidn't  call  my  little  brother  or  sister.  I  didn't 
all  my  mother.  I  didn't  holler  for  help.  After 
le  pushed  me  down,  he  pulled  up  my  clothes. 
Lfter  he  pulled  up  my  clothes,  then  he  unbut- 
oned  his  clothes.  I  still  lay  there  on  the 
round.  Then  after  he  laid  me  down  and  pulled 
p  my  clothes  and  unbuttoned  his  clothes,  then 
e  got  on  me.  All  that  time  I  had  not  called 
or  help  of  any  kind;  hadn't  hollered  or  scream- 
d  or  called  for  help.  Then  when  he  lay  down 
n  me  he  stayed  there  about  20  minutes.  I 
idn't  call  for  help  during  those  20  minutes. 

didn't  look  to  see  if  I  could  see  my  brother 
r  sister.  I  didn't  look  to  see  if  I  could  see  my 
1  other.  I  didn't  look  to  see  if  I  could  see 
nybody  coming  along  the  road.  In  the  time  he 
ms  on  me  I  never  called  for  my  brother  or 
ister.  1  never  called  for  my  mother.  I  never 
ollered  or  screamed.  When  he  got  up  he  went 
n  to  the  negro  house.  I  went  back  to  where 
ly  little  sister  and  stepbrother  was.  They  was 
town  there  in  the  road.    While  he  was  on  me 

never  made  any  effort  to  keep  him  from  doing 
?hat  he  did.  I  never  scratched  him  or  pushed 
im  or  tried  to  keep  him  from  doing  what  he 
ras  doing  to  me.  I  couldn't  help  it.  I  was 
cared  to  do  anything.  I  couldn't  try  and  keep 
im  from  it.  I  didn't  try  to  keep  him  from  it, 
ecause  I  couldn't;  if  I  could  I  would.  He 
idn't  choke  me ;  he  didn't  put  his  hands  on  my 
louth;  if  I  had  said  anything  he  would  have 
illed  me ;  he  was  just  mean  enough  to  kill  me. 
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I  found  my  sister  and  stepbrother  In  the  road 
just  a  little  ways  from  where  I  got  up.  When 
I  went  on  he  went  in  the  opposite  direction  to 
the  negro  house.  Me  and  my  stepbrother  and 
sister  went  back  to  my  mother's  house.  My 
mother  was  there  when  we  got  there.  It  was 
about  10  o'clock  in  the  morning.  When  I  got 
home  I  didn't  tell  my  mother  anything  about  it. 
It  was  about  a  half  .an  hour  before  my  step- 
father came  there;  he  stayed  there  until  nearly 
dark.  Then  he  went  away,  and  didn't  spend 
the  night  there.  During  the  afternoon  I  didn't 
tell  my  mother,  and  I  didn't  tell  anybody  else. 
I  didn't  tell  my  little  sister  or  stepbrother  when 
I  got  back  to  them.  When  my  stepfather  went 
away  to  spend  the  night  away  from  home  that 
night,  I  didn't  tell  my  mother  about  it,  or  no- 
body else  that  night.  He  had  whipped  me  about 
a  month  or  two  before  that.  My  mother  was 
present  then.  I  don't  know  whether  she  saw 
him  whip  me  or  not.  My  feelings  towards  my 
stepfather  are  unkind.  On  Thunday,  after 
Tuesday,  I  took  the  Sheriff,  Mr.  Swanson,  and 
the  deputy  sheriff,  Mr.  Sanders,  to  show  them 
where  this  took  place.  I  showed  them  the  place 
—they  didn't  look  at  the  place  though.  I 
showed  them  where  he  taken  me  up  there.  I 
didn't  point  out  no  place;  I  thought  they  could 
look  and  see.  It  was  about  five  steps  from 
where  they  looked— they  didn't  look  all  around 
up  in  there.  I  carried  them  within  five  steps 
to  where  it  took  place.  I  didn't  show  them  the 
veiy  place,  I  showed  them  where  he  taken  me 
there.  I  didn't  know  whether  they  looked  or 
not.  I  didn't  show  them  a  place  and  say,  'This 
is  the  place  where  he  laid  me  down.'  They 
asked  me  to  show  them  the  place,  and  I  showed 
them.  As  to  there  not  being  no  sign  of  any 
kind  where  I  had  been  on  the  ground,  a  sign 
of  a  track,  a  mashed  place,  a  toe  print,  heel 
print,  knee  print,  or  anything  where  anybody 
had  been  on  the  ground,  there  had  been  two 
big  rains.  As  to  signs,  if  they  had  looked,  they 
would  have  seen  it.  I  told  them  the  place. 
The  signs  are  there  now;  if  you  want  to  see 
them  go  and  see  for  yourself.  As  to  what  two 
big  rains  had  to  do  with  it,  there  wasn't  no 
tracks  there,  of  course.  I  showed  them  the 
place,  and  thought  they  would  look,  but  they 
didn't  look.  They  didn't  say  nothing.  There 
were  prints  there  if  they  had  looked  at  them. 
I  carried  them  to  the  right  place,  and  [if?] 
they  had  looked  they  would  have  seen  them. 
The  sign  that  is  there  now  is  where  somebody 
has  been  lying  down;  where  the  straw,  or 
grass,  was  mashed  down.  I  showed  them  the 
place.  I  didn't  know  whether  they  looked  or 
not.  Me  and  my  mother  and  Mr.  Lyons  were 
at  this  place  after  the  sheriff  was  there.  I 
have  not  talked  with  my  mother  about  what  I 
would  swear  in  this  case.  She  knows.  I  never 
told  her  what  I  would  swear,  and  she  never  told 
me  what  to  swear.  I  never  told  her  what  I 
would  swear.  She  didn't,  tell  me  nothing  to 
swear.  I  knowed  what  to  swear,  of  course, 
when  I  knowed  everything.  As  to  talking  with 
Mr.  Bob  Brown,  the  justice  of  the  peace  that 
lives  down  in  the  Howell  district,  I  just  swore 
out  the  warrant;  that's  all.  I  did  not  tell 
him  no  when  he  asked  me  if  it  hurt.  I  did  not 
tell  him  it  didn't  hurt  much.  He  asked  me  if  it 
hurt,  and  I  told  him,  Tes.'  Mama  was  present 
then.  My  Mama  went  with  me  when  I  swore 
out  the  warrant.'' 
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Redirect  examination: 
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'Yes,  that  is  the  undergarment  I  had  on  at 
the  time  this  took  place.  The  woods  wasn't 
so  thick  when  this  happened.  They  wasn't  big 
trees;  Just  oak  bushes — pretty  big  oak  bushes. 
You  couldn't  see  far  for  the  bushes.  After 
this  happened,  Mr.  Davis  told  me  not  to  tell 
it." 

Dr.  J.  M.  Strickland,  a  witness  for  the 
state,  testified  that  be  was  a  practicing  phy- 
sician; and  that  on  September  9  he  made 
a  physical  examination  of  the  girl's  private 
parts,  and  found  a  slight  laceration  of  cer- 
tain parts,  rupture  of  another,  and  some 
hemorrhage;  the  parts  were  swollen  and 
bruised.  Based  on  the  injuries  he  saw,  it 
was  bis  opinion  that  there  had  been  a  "pen- 
etration," that  he  would  not  undertake  to 
say  it  was  done  by  sexual  intercourse  with 
a  man ;  it  could  have  been  done  by  other 
means.  R.  D.  Bryant  [Brown?],  a  witness 
for  the  defendant,  testified  that  he  was  an 
ex  officio  justice  of  the  peace;  that  on  Sep- 
tember 8,  which  was  the  day  before  the  elec- 
tion, the  girl  came  to  his  place  witli  her 
mother;  that  he  asked  the  girl,  **Did  he 
hurt  her?"  and  she  said,  **Not  much;"  that 
he  asked  her  If  he  made  any  threats,  and 
she  said,  "No."  Lodine  Bryant,  the  sister 
of  Lucile,  examined  as  a  witness  for  the 
state  in  rebuttal,  testified  that  Lucile  and 
defendant  were  out  of  sight ;  neither  she  noi 
Joe  Brown  Davis  could  see  them.  Lucile 
Bryant,  recalled  for  the  state,  testified  that 
she  had  not  stated  to  her  mother  she  "would 
swear  any  bin  g  she  wanted  me  to  swear 
against  Mr.  Davis."  On  cross-examination 
she  admitted  that  she  went  to  school  that 
afternoon,  and  went  through  her  "regular 
work  at  school  as  usual,"  and  went  to  school 
the  next  morning,  and  did  not  tell  her  moth- 
er about  the  occurrence  until  she  came  back 
from  school  tlie  next  day  at  dinner  time. 
Her  mother  was  the  first  person  she  told 
about  it.  In  Iiis  statement  before  the  Jury 
the  defendant  denied  the  charge  against 
him,  and  stated  that  "it  is  a  frame-up  on 
me  by  the  girl's  mother,"  that  he  Is  53  years 
of  age,  and  that  "a  child  of  that  make-up 
and  shape  ♦  •  ♦  couldn't  appeal  to  me" 
in  a  lustful  manner.  The  statement  further 
included  a  long  narration  as  to  inharmonious 
marital  relations  between  his  wife  and  him- 
self, setting  out,  among  other  things,  infidel- 
ity of  the  wife  and  a  disposition  ui)on  her 
part  to  get  what  property  he  had  and  cause 
his  imprisonment 

Clay  &  Blair,  N.  A.  Morris  and  Harold 
Hawkins,  all  of  Marietta,  for  plaintiff  in 
error. 

Jno.  T.  Dorsey,  Sol.  Gen.,  and  Lindley  W. 
Camp,  both  of  Marietta,  Jno.  S.  Wood,  SoL 
(xen.,  of  Canton,  K.  A.  Denny,  Arty.  Gen.,  and 
Graham  Wright,  Asst  Atty.  Gen.,  for  the 
State. 


ATKINSON,  J.  [2]  L  The  sole  question 
for  consideration  is  vvhetuer  the  evidence* 
was  suflacient  to  support  the  verdict  finding 
the  defendant  gull^  of  rape.  The  act  of 
1918  (Acts  1918,  p.  259),  making  it  unlawful 
,  for  a  person  to  have  sexual  intercouirse  with 
any  female  child  under  the  age  of  14  years, 
unless  such  i)er8on  shall  have  previously  be- 
come lawfully  married  to  such  female  child. 
has  no  relevancy  to  the  case,  because  the 
injured  female  was  not  "under"  the  age 
of  14  years,  she  being  within  two  months  of 
16  years  of  age  at  the  time  of  the  alleged 
Injury. 

[1]  Rape  Is  the  carnal  knowledge  of  a 
female,  forcibly  and  against  her  will.  Penal 
Code,  §  93.  As  It  involves  force  upon  the 
part  of  the  man  and  unwillingness  upon  the 
part  of  the  woman,  it  differs  from  fornica- 
tion, fornication  and  adultery,  or  seduction, 
which  latter  offenses  involve  consensual  sex- 
ual intercourse.  The  offense  of  rape,  there- 
fore, cannot  coexist  with  any  of  the  three  lat- 
ter offenses,  based  on  the  same  sexual  act. 
In  the  case  of  Jones  v.  State,  90  G a.  616,  16 
S.  E.  380,  the  accsed  was  charged  with  the  of- 
fense of  seduction.  One  contention  made  by 
the  defense  was  that  If  the  evidence  showed 
any  offense  It  was  rape.  In  reviewing  the 
Judgment  denying  a  new  trial,  this  court  en- 
tered into  an  elaborate  discussion,  In  the 
course  of  which  It  was  said  that: 

'*Sexaal  intercourse  resulting  from  seduc- 
tion must  necessarily  be  committed  and  ac- 
complished with  the  consent  of  the  female. 
This  is  an  essential  and  indispensable  element 
of  this  particular  crime.  Rape,  being  the  car- 
nal knowledge  of  a  female  forcibly  and  against 
her  will,  necessarily  implies  the  entire  ab- 
sence of  consent  on  her  part.  It  follows  plain- 
ly enough  and  without  argument,  that  a  rape 
cannot  be  made  the  basis  of  a  prosecution  for 
seduction.  The  two  offenses  are  so  totally  dif- 
ferent they  cannot  be  confused,  nor  can  one  of 
them  by  any  possibility,  legal  or  otherwise,  be 
substituted  for  the  other.  People  v.  Brock 
(Mich.)  31  N.  W.  Rep.  585.* 


>K  »» 


In  Mathews  v.  State,  101  Ga.  547,  29  S.  E. 
424,  the  girl  was  16  years  of  age.  In  the 
course  of  the  opinion  it  was  said  by  Sim- 
mons, C.  J.: 

''Mathews  was  indicted  for  the  ofifense  of 
fornication  and  adultery,  and  convicted.  The 
facts  are  set  out  fully  in  the  official  report 
It  is  contended  by  the  accused  that  under  these 
facts  the  verdict  was  contrary  to  law  and  the 
evidence;  that  if  any  crime  was  committed, 
according  to  the  testimony,  it  was  rape,  and 
not  fornication  and  adultery.  The  evidence,  in 
brief,  shows  that  Mathews  had  employed  a  girl 
as  his  clerk;  that  she  did  work  for  him  at  her 
father's  house;  that  he  boarded  there;  that 
one  morning  after  breakfast,  while  her  father 
and  mother  were  absent,  he  and  the  girl  were 
together  in  the  room  of  the  accused;  that  he 
took  hold  of  her  person  and  attempted  to  throw 
her  upon  a  lounge;  that  she  resisted;  and  that 
he  finally  'forced  her  to  consent,'  and  had  sex- 
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al  intercourse  with  her.  He  made  no  threats; 
lere  was  no  fear  or  intimidation,  and  the  only 
lolence  used,  as  far  as  appears  in  the  record, 
as  throwing  her  upon  the  lounge.  There 
ere  no  bruises  upon  her  person;  her  cloth- 
ig  was  not  torn;  nor  did  she  make  any  com- 
laint  after  the  act  was  committed  until  it  was 
Iscoyered,  months  thereafter,  that  she  was 
regnant.  Under  this  state  of  facts,  if  the 
ceused  had  been  indicted  for  the  offense  of 
ape,  the  jury  would  not  have  been  authorized 
>  have  convicted  him.  Rape  is  the  carnal 
Dowledge  of  a  female  forcibly  and  against  her 
ill;  and,  if  she  consent  to  the  sexual  inter- 
jurse,  although  that  consent  may  be  reluc- 
intly  given,  and  although  there  may  be  some 
)rce  used  to  obtain  her  consent,  the  offense 
annot  be  rape.  Although  she  may  have  re- 
isted  at  the  time  the  accused  first  took  hold 
f  her  and  at  the  time  she  was  thrown  upon 
;ie  lounge,-  yet  if  she  conseuted  after  this  re- 
stnnce,  and  before  the  accomplishment  of  the 
•xual  act  the  offense  watf  not  rape.  In  order 
lat  the  offence  might  constitute  rape,  she 
lust  have  resisted  with  all  her  power  and 
ept  up  that  resistance  as  long  as  she  had 
trength.  Opposition  to  the  sexual  act  by  mere 
ords  is  not  sufficient.  Any  consent  of  the 
Oman,  however  reluctant,  is  fatal  to  a  convic- 
on  for  rape.    The  passive  policy  will  not  do." 

In  Taylor  ▼.  State,  110  Ga.  150,  35  S.  B. 
(>1,  it  appears  that  Taylor  was  convicted  of 
le  offense  of  Incestuoug  adultery,  alleged  to 
ave  been  committed  with  his  stepdaughter, 
bo,  as  the  record  of  file  in  this  court  shows, 
'as  18  years  of  age.  In  the  course  of  the 
pinion  it  was  said  by  Simmons,  O.  J.: 

''In  portions  of  her  testimony  Miss  McGuire 
tntcd  that  she  had  never  consented  to  the  il- 
rit  intercourse  with  Taylor,  that  in  each  in- 
tance  it  occurred  against  her  will,  and  that 
le  was  forced  to  submit  to  his  lustful  embrac- 
^.  Upon  this  testimony  the  court  was  re- 
nested  in  writing  to  charge  the  jury  that  if 
'aylor  had  carnal  knowledge  of  Miss  McGuire 
>rcibly  and  against  her  will,  the  offense  was 
ape  and  not  incestuous  adultery.  This  request 
as  properly  refused;  for,  taking  the  testimony 
f  Miss  McGuire  as  a  whole,  it  is  obvious  that, 
her  testimony  as  to  the  sexual  intercourse 
ith  the  accused  is  true,  she  in  fact  consented 
)  it,  so  doing,  however,  with  that  reluctance 
Dd  disinclination  which  would  naturally  be 
ilt  by  any  young  girl  in  sustaining  such  rela- 
ons  with  her  mother's  husband." 

In  Cheney  y.  State,  109  Ga.  503,  35  S.  B. 
33,  the  defendant  was  convicted  of  rape 
pon  a  girl  12  years  old.  The  judgment  of 
le  trial  court  refusing  a  new  trial  was  re- 
ersed,  because  "the  evidence  as  a  whole  was 
ntlrely  insufficient  to  ejitabiish  the  p^uilt  of 
le  defendant.**  In  the  course  of  the  opin- 
m  it  was  said  by  Little,  J.: 

"The  main  witness  for  the  state  was  the  girl 
pon  whom  the  rape  was  alleged  to  have  been 
^mmitted.  While  in  her  evidence  she  makes 
statement  of  facts  concerning  the  assault, 
tnply  eufficient  to'  support  the  charge,  she  at 
le  same  time  gives  such  an  account  of  her  ac* 


tions  when  she  was  assaulted  and  while  the  of- 
fense was  being  committed  as  entirely  nega- 
tives the  force  of  her  evidence  that  the  plain- 
tiff in  error  assaulted  her.  In  relating  the 
circumstances  under  which  the  assault  was 
committed,  she  testified,  among  other  things, 
that  on  Sunday  morning  in  July,  1899,  her 
father  and  mother  went  to  church,  leaving  her 
two  little  brothers  and  her  sister,  9  years  old, 
with  herself  at  home;  that  previously  to  this 
time  she  had  a  conversation  with  the  plaintiff 
in  error,  who  had  told  her  that  he  was  coming 
to  the  house  on  that  Silnday  and  would  bring 
her  a  pound  of  candy;  that  the  accused  was 
near  the  house  when  her  parents  left,  and  she 
watched  them  until  they  got  out  of  sight;  that 
the  accused  then  came  to  the  house,  and  caught 
her  by  the  arm,  that  she  jerked  loose  and  ran 
upstairs,  and  he  followed  her;  that  in  the  room 
upstairs  he  asked  her  to  have  intercourse  with 
him;  that  she  refused,  and  ran  downstairs  into 
a  little  room,  when  he  caught  her,  overpowered 
her,  threw  her  on  the  floor,  and  violated  her 
person.  Witness  resisted  and  screamed,  and 
told  her  sister  to  scream  and  to  tell  her  broth- 
er, who  lived  near,  to  come  and  make  the  ac- 
cused leave.  Had  the  witness  stopped  here, 
her  evidence  would  have  been  sufficient  to  make 
a  prima  fade  case;  but,  as  her  evidence  ap- 
pears in  the  brief,  she  further  testified  that 
the  accused  was  on  top  of  her  for  a  half  an 
hour;  that  she  had  a  watch  with  her,  and  look- 
ed at  it  when  he  commenced  the  intercourse 
and  when  he  desisted;  that  during  the  prog- 
ress of  the  assault  she  laid  the  watch  on  the 
floor  by  her;  and  that  it  was  half  past  10 
o^clock  when  he  commenced  and  11  when  he 
quit;  that  she  consulted  the  watch  because 
she  desired  to  know  how  long  it  took  a  man 
to  do  that  way  with  a  woman;  that  the  house 
in  which  the  assault  occurred  was  on  a  public 
road;  that  while  the  accused  was  committing 
the  act,  Mr.  Bailey,  a  white  man,  passed  on  the 
road,  and  at  that  particular  time  the  accused 
had  her  down  on  the  floor  forcing  her  person. 
She  saw  Bailey  pass,  but  did  not  call  to  him. 
because  she  didn't  desire  him  to  see  her  in 
that  kind  of  a  fix.  •  ♦  •  It  was  shown  that 
the  girl 'Sent  for  her  father  and  mother  imme- 
dintely  after  the  occurrence,  and  communicated 
what  had  happened.  •  •  •  It  was  also 
shown  by  the  evidence  of  a  physician,  who  ex- 
amined her  soon  afterwards,  that  penetration  of 
her  person  had  been  made.  The  girl  testified 
that  she  was  12  years  old;  and  it  was  also 
shown  that  she  was  of  sufficient  age  and  de- 
velopment for  the  menstrual  period  to  occur. 


»» 


If  the  female  consent  to  the  sexual  inter- 
course, It  is  not  rape,  and  she  may  express 
her  consent  by  her  conduct  at  the  time  of 
the  intercourse.  Where  her  conduct  is  such 
as  to  imply  assent,  no  rape  Is  committed, 
even  though  the  female  may  verbally  pro- 
claim unwillingness  to  engage  in  the  act  of 
intercourse.  Another  part  of  the  offense  is 
force  upon  the  part  of  the  accused,  exercised 
against  the  female.  In  Vanderford  v.  State, 
126  Ga.  753,  it  was  said  that— 

''Force  is  an  element  of  the  crime  of  rape, 
but  it  may  be  exerted,  not  only  by  physical  vio- 
lence, but  also  by  threats  of  serious  bodily  harm 
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which  oyerpower  the  female  and  cause  her  to 
yield  aerainst  her  wiU." 

In  the  course  of  the  opinion  this  court 
quoted  with  approval  from  Bailey  v.  Com- 
monwealth, 82  Va.  1D7,  3  Am.  St.  Rep.  87, 
where  it  was  said: 

**The  law  requires  that  the  unlawful  carnal 
knowledge  shall  be  against  her  will.  She  must 
resist,  and  her  resistance  must  not  be  a  mere 
pretense,  but  must  be  in  good  faith.  She  must 
not  consent  If  she  cdnsent  before  the  act,  it 
will  not  be  rape.  But  as  to  this  consent,  we 
may  obserre  that  it  must  be  a  consent  not  con- 
trolled and  dominated  by  fear.  ^  *  *  A  con- 
sent induced  by  fear  of  bodily  harm  or  personal 
violence  is  no  consent;  and,  though  a  man  lay 
no  hands  on  a  woman,  yet,  if  by  an  array  of 
physical  force  he  so  overpowers  her  mind  that 
she  dares  not  resist,  he  is  guilty  of  rape  by 
having  the  unlawful  intercourse." 

In  considering  the  question  of  consent 
and  fear  upon  the  part  of  the  female,  it  is 
proper  also  to  take  into  consideration  her 
age,  mental  capacity,  and  relation,  if  any, 
to  the  accused.  In  Simmons  v.  State,  09  Ga. 
699,  27  S.  E.  755,  which  occurred  prior  to 
the  act  of  1918,  supra,  raising  the  age  of 
consult,  the  original  record  in  this  court 
shows  that  the  injured  female  was  a  girl  of 
11  years  of  age.  She  lived  with  her  father 
at  the  residence  of  the  accused  at  the  time 
of  the  alleged  offense.  The  defendant  was 
convicted,  and  this  court  reversed  (he  Judg- 
ment, refusing  a  new  trial,  holding: 

"The  indictment  being  for  rape,  and  the  evi- 
dence as  a  whole  making  at  best  a  weak  and 
unsatisfactory  case  upon  the  question  whether 
or  not  the  alleged  sexual  intercourse  took  place 
at  all,  and  the  evidence  relied  on  to  show  that 
it  was  against  the  will  of  the  female  upon  whom 
the  rape  is  charged  to  have  been  committed 
(even  upon  the  assumption  that  such  inter- 
course was  proved)  being  by  no  means  clear 
or  conclusive,  the  ends  of  justice  require  an- 
other trial." 

In  the  course  of  the  opinion  by  Simmons, 
Chief  Justice,  it  was  said: 


"The  evidence  in  this  case  makes  at  best  a 
weak  and  unsatisfactory  case  upon  the  ques- 
tion whether  or  not  the  alleged  sexual  inter- 
course took  place  at  all;  and,  if  it  did  take 
place  as  alleged,  the  evidence  relied  on  to  show 
that  it  was  against  the  will  of  the  female  is  by 
no  means  clear  or  conclusive.  According  to 
her  testimony,  it  took  place  in  the  house  of 
the  accused,  where  she  and  her  father  boarded. 
He  threw  her  upon  a  bed,  and  she  submitted  to 
the  connection  without  any  struggle  or  attempt 
at  physical  resistance.  She  stated  that  it  hurt 
her,  and  she  cried,  and  told  him  not  to  do  it, 
but  did  nothing  further.  So  far  as  appears,  it 
was  merely  because  it  hurt  her  that  she  cried 
and  told  him  not  to  do  it.  It  does  not  appear 
that  she  cried  out  in  such  manner  as  would 
attract  the  attention  of  other  persons,  or  that 
there  was  any  reason  to  suppose  that  if  she  did 
so  she  would  not  ^e  heard.  It  appears  from 
her  testimony   that  before  the  alleged  inter- 


course took  place  she  prepared  for  it  by  pulling 
off  one  of  her  garments,  as  the  accused  had 
told  her  to  do,  and  afterwards,  the  garment 
having  been  used  in  wiping  blood  from  herself 
and  from  the  accused,  she  concealed  it  behind 
the  bed,  at  his  direction.  She  was  a  young  girl; 
and  if  the  iutercourse  took  place  as  alleged,  it 
may  have  been  that  she  yielded  through  fear. 
There  was  no  evidence,  however,  that  such  was 
the  case.  She  did  not  testify  that  there  was 
any  threat  or  intimidation,  or  that  she  was  in 
any  degree  under  the  influence  of  fear;  and 
the  conviction  cannot  be  upheld  upon  a  mere 
assumption  that  she  was.  She  was  of  an  age 
at  which  she  was  in  law  capable  of  consenting 
CO  the  intercourse;  and  unless  it  was  accom- 
plished forcibly  and  against  her  will,  the  act 
was  not  rape.  Penal  Code,  |  98.  It  is  not  re- 
quired that  the  female  shall  do  more  than  her 
age,  strength,  and  the  attendant  circumstances 
make  it  reasonable  for  her  to  do  in  order  to 
manifest  her  opposition ;  but  it  must  appear  be- 
yond a  reasonable  doubt  that  there  was  actual 
resistance,  or  that  resistance  was  prevented  by 
violence  or  restrained  by  fear.  Opposition  by 
mere  words  is  not  enough.  Though  in  words 
she  objects,  if  she  makes  no  outcry  and  no  re- 
sistance, she  by  her  conduct  consents,  and  there 
is  no  rape.'  2  Bishop,  New  Crim.  Law,  {  1122. 
A  'mixed'  resistance  or  a  merely  equivocal  sub- 
mission will  not  do.  There  may  be  slight  phys- 
ical resistance,  even  though  there  is  a  mental 
wallingness  to  submit.  Physical  pain  would 
naturally  produce  some  manifestation  of  this 
kind,  or  it  might  be  indicative  merely  of  maid- 
enly shame  or  coyness.  As  was  said  by  Bron- 
son,  J.,  in  the  case  of  The  People  v.  Hulse,  8 
Hill  (N.  T.)  316:  'Although  the  woman  never 
said  yes,  nay  more,  although  she  constantly 
said  no,  and  kept  up  a  decent  show  of  resist- 
ance to  the  last,  it  may  still  be  that  she  more 
than  half  consented  to  the  ravishment.  Her 
negative  may  have  been  so  irresolute  and  unde- 
cided, and  she  may  have  made  such  a  feeble 
light  as  was  calculated  to  encourage,  rather 
than  repel,  the  attack.'  See  the  remarks  of 
Lumpkin,  J.,  on  this  subject,  in  Jones  v.  State, 
90  6a.  625  (2),  et  seq.  And  see  also,  as  to  the 
degree  of  resistance  required  to  be  shown  in 
Buoh  cases:  1  Wharton,  Crira.  Law  (8th  Ed.) 
S  557:  Clark,  Crim.  Law,  H  82,  p.  185:  19  Am. 
&'Eng.  Enc.  of  l4iw,  art.  Rape,  pp.  951,  952. 


»> 


In  the  case  under  consideration,  the  in- 
:  jured  female,  being  the  stepdaughter  of  the 
accused,  was  nearly  15*  years  of  age,  and 
over   the   age  of  consent,   as   hereinbefore 
'  stated.     She  appears  froin  her  testimony  to 
have  been  of  average  intelligence,  and  fully 
,  competent  to  comprehend  the  nature  of  the 
I  act    Her  testimony  is  set  out  at  length  in 
the  statement  of  fticts,  and  it  is  unneceo- 
I  sary  to  repent  it  here.    It  is  sufficient  to  say 
that  she  did  not,  at  the  time,  utter  a  word 
of  protest,  or  attempt  any  act  or  resistant'e, 
nor  did  the  accused  make  any  threat  or  do 
any  act  to  excite  her  fears  or  in  any  manner 
prevent  her  from  crying  out  or  making  physi- 
cal resistance,  or  do  anything  to  prevent  her 
from  reporting  the  matter  after  the  occur- 
rence.   Examination  of  the  evidence  carries 
the  impression  that  if  the  defendant  had  in- 
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tcrcourse  with  the  girl  It  was  entirely  con« 
seusual.  Her  testimony  that  her  fear  of  the 
accused  caused  her  to  remain  passive  or  Ir- 
resistant,  and  to  fall  to  report  the  occur- 
rence earlier  than  she  did,  must  be  weighed 
in  the  light  of  the  conduct  of  herself  and 
the  accused  and  other  attendant  circum- 
stances, as  testified  by  her  before  the  jury 
and  stated  by  her  to  others  after  the  offense 
was  alleged  to  have  been  committed.  The 
^irrs  conduct  was  not  such  as  to  indicate 
to  the  accused  that  the  sexual  conduct  was 
against  her  will,  or  that  she  was  induced 
thereto  on  account  of  fear  of  the  accused,  or 
by  any  threats  of  violence  made  to  her  by  the 
accused,  or  other  conduct  upon  his  part  cal* 
ciliated  to  produce  such  fear.  Her  conduct  at 
the  time,  as  detailed  by  her,  expresses  wheth- 
er she  was  consenting  to  the  act  and  whether 
she  was  driven  to  passlveness  by  fear  of  the 
act-used,  and  is  to  be  taken  in  preference  to 
her  subsequent  statement  at  the  trial,  which 
may  have  l)een  a  matter  of  aftcrtlioufiht. 
The  evidence  was  Insufficient  to 'support  the 
verdict,  and  it  was  error  to  refuse  a  new 
trial 

Judgment  reversed. 

All  the  Justices  concur,  except  BECK,  P. 
J.,  dissenting. 


(27  Ga.  App.  801) 

JOHNSON  V.  CITY  OF  HAWKINSVILLE. 

(No.  12965.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  14,  1921.) 

(BffUdbus  ly  the  Court.) 

1.  Suffleieaey  of  evldenoe. 

The  finding  of  the  dty  conncQ  in  this  case 
was  not  without  evidence  to  support  It 

2.  Municipal  corporations  ^=»642(4)~On  ap- 
peal from  mayor  to  the  oonncll,  it  sits  as 
court,  and  communications  with  members  Im- 
material. 

Where  a  case  is  tried  before  a  mayor,  and 
an  appeal  is  taken  from  his  decision  to  the  city 
council,  the  council  sits  as  a  court,  and  not  as 
a  jury,  '*and  the  case  is  not  governed  by  deci- 
sions awarding  a  new  trial  on  account  of  com- 
munication between  jurors  and  others  during 
the  deliberation  of  the  jury." 

(Addiii<mal  SyUahua  by  hiditorial  Staff,) 

3.  Criminal  law  ^=>  11 84— Superior  court  can- 
not modify  sentence  imposing  punishment  not 
exceeding  maximum. 

The  superior  court  has  no  power,  under  a 
writ  of  certiorari,  to  modify  a  sentence  which 
imposes  a  punishment  not  exceeding  the  max- 
imum punishment  prescribed  by  law. 

Error  from  Superior  Court,  Pulaski  Coun- 
ty; Eschol  Graham,  Judge. 

Mabel  Johnson  was  convicted  of  an  offense 
before  the  Mayor  and  Council  of  the  City  of 


Uawkinsvllle.  Certiorari  was  overruled  by 
the  Superior  Court,  and  defendant  brings  er- 
ror.   Affirmed. 

H.  W.  Lawson,  of  Hawklnsville,  for  plain- 
tiff in  error. 

H.  E.  Coates,  of  HawklnsvlUe,  and  T.  S. 
Felder,  of  Macon,  for  defendant  In  error. 

BLOODWORTH,  J.  Counsel  for  the  plain- 
tiff in  error,  In  their  brief,  say  there  are  but 
two  ];)oin ts  in  the  case: 

"First.  Was  there  any  evidence  to  sustain  the 
conviction?  Second.  Was  the  defendant  legally 
tried  by  the  city  council  because  of  the  pres- 
ence of  the  mayor  and  of  the  two  policemen 
who  appeared  as  witnesses  against  the  defend- 
ant, while  the  dty  council  was  deliberating  up- 
on the  case?" 

We  answer  both  of  these  questions  in  the 
affirmative. 

[1]  1.  The  city  council  passed  upon  the 
facts  of  the  case,  the  Judge  of  the  superior 
court  was  satisfied  that  there  was  sufficient 
evidence  to  support  the  finding,  and  this 
court  wUl  not  interfere. 

[2]  2.  The  second  question  Is  settled  by  the 
principle  announced  in  Smith  r.  Rome,  16 
Ga.  App.  161(1),  84  S.  E.  615,  where  this 
court  held: 

"Where,  on  a  trial  by  the  mayor  and  council 
on  appeal,  in  the  case  of  one  who  had  been  con- 
victed by  the  recorder  of  the  city  on  the  charge 
of  having  violated  a  municipal  ordinance,  the 
evidence  and  the  defendant's  statement  had  been 
received  and  the  hearing  of  the  case  concluded, 
it  was  not  error  to  exclude  the  accused  from 
the  courtroom  during  the  deliberations  of  the 
mayor  and  council  as  to  the  judgment  to  be 
rendered.  Nor  is  it  sufficient  ground  for  a  new 
trial  that  the  city's  attorney,  who  had  con- 
ducted the  prosecution,  and  the  chief  of  police, 
who  had  aided  and  advised  him  in  the  conduct 
of  the  trial,  were  allowed  to  remain  in  the 
courtroom  while  the  accused  was  excluded,  it 
appearing  that  neither  of  these  officers  took 
part  in  the  deliberations  of  the  mayor  and  coun- 
cil, though  the  chief  of  police,  at  their  request, 
Informed  them  as  to  the  amount  of  the  fine  im- 
posed in  the  recorder's  court.  If  this  commu- 
nication, or  the  presence  of  these  officers,  in  the 
absence  of  the  accused,  was  an  irregularity,  it 
does  not  appear  that  it  resulted  in  harm  to  him. 

"(a)  The  right  of  the  accused  to  be  present 
at  his  trial  does  not  indude  the  right  to  be  ad- 
mitted to  the  consultations  of  the  members  of 
the  court  with  each  other  while  they  are  de- 
liberating as  to  the  judgment  to  be  rendered. 

''(b)  The  mayor  and  council  were  sitting  as 
a  court,  and  not  as  a  jury  (Flannigan  v.  City 
of  Rome,  10  Ga.  App.  217,  72  S.  E.  1009) ;  and 
the  case  is  not  governed  by  decisions  awarding 
a  new  trial  on  account  of  communication  be- 
tween jurors  and  others  during  the  delibera- 
tions of  the  jury." 

And  see  McCurry  v.  City  of  Rome,  17  Ga. 
App.  147,  86  S.  E.  399. 
It  appears  from  the  answer  to  the  writ 
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of  certiorari  In  this  case  that  there  was  no 
communication  of  any  kind  between  the  may- 
or and  the  policemen  who  were  in  the  coun- 
cil chamber  while  the  members  of  the  council 
were  deliberating  as  to  the  judgment  they 
would  render,  and  it  is  not  shown  that  the 
presence  of  these  officers  .was  harmful  to  the 
cause  of  the  accused. 

[3]  3.  The  Judge  of  the  superior  court  did 
nof  err  in  overruling  the  certiorari.  How- 
ever, we  think  it  proper  to  call  his  attention 
to  the  fact  that  the  superior  court  has  no 
power,  under  a  writ  of  certiorari,  to  modify 
a  sentence  which  imposes  a  punishment  not 
exceeding  the  maximum  punishment  pre- 
scribed by  law.  Brown  v.  State,  24  Ga.  App. 
774(1),  102  S.  B.  450, 

Judgment  affirmed. 

BROYLES,  O.  J.,  and  LUKE,  J.,  concur. 


(27  Ga.  App.  S0€) 

NEAL  V.   MATHEWS.      (No.    12330.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  14,  1921.) 

(Syllabus  hy  the  Court,) 

1.  Appeal  and  error  <&=>662(2)-*Recital  as  to 
filing  of  bill  of  exceptions  conclusive. 

A  bill  of  exceptions  will  not  be  dismissed 
upon  tlie  ground  that  it  was  not  tendered  to  the 
presiding  judge  witliin  the  time  required  by  law, 
even  though  it  appears  that  it  was  not  certified 
within  such  period,  where  it  recites  that  the 
plaintiff  in  error  tenders  the  bill  of  exceptions 
within  the  required  time  and  there  is  nowhere 
in  the  certificate  of  the  trial  judge  a  denial  of 
this  recital.  Cole  v.  Western  Uni6n  Tel.  Co., 
23  Ga.  App.  479,  98  S.  E.  407. 

2.  Appeal  and  error  ^=>933 (6)— Presumed  that 
brief  of  evidence  on  motion  for  a  new  trial 
was  filed  In  time. 

Where,  upon  the  filing  of  a  motion  for  a 
new  trial,  the  movant  is  by  proper  order  given 
until  the  "actual  hearing"  of  the  motion  to  pre- 
sent for  approval  and  filing  a  brief  of  the  evi- 
dence, the  motion  will  not,  when  the  case  is 
"called  by  the  court  for  a  hearing,"  be  dismiss- 
ed at  the  instance  of  the  respondent,  upon  the 
ground  that  the  brief  of  the  evidence  has  not 
been  presented  for  approval  within  the  time 
.allowed,  since  it  does  not  appear  that  the  brief 
of  the  evidence  was  not  presented  before  or  at 
the  time  of  the  "actual  hearing."  It  does  not 
necessarily  follow  that  the  "actual  hearing" 
was  had  when  the  case  was  "called  by  the  court 
for  a  hearing";  and  where  it  appears  that, 
when  the  court  overruled  the  respondent's  mo- 
tion to  dismiss  the  motion  for  a  new  trial, 
the  movant  "then  presented  a  brief  of  the  evi- 
dence to  the  court  and  the  same  was  approved," 
it  will  be  presumed,  in  the  absence  of  any  af- 
firmative proof  as  to  the  time  of  the  "actual 
hearing,"  that  the  brief  of  evidence  was  pre- 
sented wiUiin  the  time  allowed  by  law,  even 
though  it  appears  that  the  date  of  approval  of 


the  brief  of  the  evidence  was  five  days  subse- 
quent to  the  date  upon  which  the  motion  was 
"called  by  the  court  for  a  hearing."  See,  in 
this  connection,  Civ.  Code  1910,  {  6089;  King 
V.  Sears,  91  Ga.  577(9),  18  S.  B.  830.  The  re- 
spondent's motion  to  dismiss  the  motion  for  a 
new  trial  was  properly  overruled. 

3.  Appeal  and  error  €=^977(4)— First  grant  of 
new  trial  after  verdict  not  demanded  as  mat- 
ter of  law  will  not  be  disturbed. 

This  being  the  first  graint  of  a  new  trial, 
and  the  verdict  as  rendered  not  being  demanded 
as  a  matter  of  law,  the  judgment  granting  the 
motion  will  not  be  disturbed. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  W.  D.  Ellis,  Judge. 

Proceedings  between  Lizzie  Neal  and  D. 
M.  Mathews.  Judgment  for  the  former,  and 
from  an  order  granting  a  new  trial  she 
brings  error.    Afllrmed. 

Lowndes  Calhoun,  of  Atlanta,  for  plaintiff 
In  error. 

W.  W.  Gaines,  of  Atlanta,  for  defendant 
in  error. 

STEPHENS,  J.    Judgment  afl^rmed. 
JENKfNS,  P.  J.,  and  HILL,  J.,  concur. 


(27  Ga.  App.  820) 
DUNCAN  V.  SWIFT  &  CO.    (No.  12547.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  14,  1921.) 

(Syllabus  bv  the  Court,) 

Agriculture  <d=s>7  -*  Registered  certified  copy 
of  official  analysis  of  fertilizer  admissible  to 
show  Ingredients,  though  not  taken  from  par- 
ticular lot  In  suit. 

Tiiis  case  is  admittedly  controlled  by  the 
ruling  of  this  court  in  Arlingtoi^  Oil  &  Guano 
Co.  V.  Swann,  13  Ga.  App.  562  (5),  79  S.  E. 
476,  where  it  was  held  that:  "A  certified  copy 
of  the  official  analysis  of  a  brand  of  fertilizer 
registered  with  the  Department  of  Agriculture 
is  admissible  in  evidence  in  any  of  the  courts 
of  this  state,  in  any  case  in  which  the  ques- 
tion of  the  actual  ingredients  contained  in 
the  fertilizer  is  material.  After  a  brand  of 
fertilizer  is  registered  with  the  Department  of 
Agriculture,  the  grade  cannot  be  lowered;  JEUid 
it  is  therefore  to  be  presumed  that  all  fertilizer 
of  that  brand,  sold  after  it  is  thus  registered 
with  the  Commissioner,  contains  substantially 
the  same  ingredients,  and  a  certified  copy  of 
an  analysis  of  the  brand  so  registered,  made  at 
any  time  by  the  state  chemist,  is  admissible 
in  evidence.  It  is  not  essential  that  it  should 
appear  that  the  analysis  was  made  from  a 
sample  taken  from  the  particular  lot  of  fer- 
tilizer for  the  purchase  price  of  which  recovery 
is  sought."  This  ruUng  is,  on  review,  adhered 
to  as  sound.  See,  also,  Jones  v.-  Cordele  Guano 
Co.,  94  Ga.  14,  20  S.  E.  265;  Boston  OU  & 
Guano  Co.  ▼.  Williams,  21  Ga.  App.  685  (4), 
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i  S.  E.  1041.  The  refusal  of  the  trial  court 
>  admit  in  evidence  the  certified  copy  of  the 
£cial  analysis  was  therefore  erroneous. 

Error  from  Superior  Oourt,  Wilkes  CJoun- 
7 ;  J.  B.  Park,  Judge. 

Action  by  Swift  &  Co.  against  S.  R.  Dun- 
in.  Judgment  for  plaintiff,  and  the  defend- 
Qt  brings  error,    BeTersed. 

W.  A.  Slaton  and  Hugh  E.  Combs,  both  of 
Washington,  Ga.,  for  plaintiff  in  error. 

Colley  &  CoUey,  of  Washington,  Oa.,  for 
efendant  In  error. 

JENKINS,  P.  J.    Judgment  reversed. 

STEPHENS  and  HILL,  JJ.,  concur. 


-•  Ga.  356) 
M.   L.   LOGUE  &  CO.  V.  GARDNER. 

GARDNER  v.   M.   L.   LOGUE   &   CO. 

(Not.  2693,  2706.) 

Supreme  Court  of  Georgia.     Dec.  13,  1021.) 

(Syllabus  by  the  Court.) 

Provisions  of  statute. 

**The  superior  courts  of  this  state,  on  the 
'lal  of  any  civil  case,  shall  give  effect  to  all 
le  rights  of  the  parties,  legal  or  equitable,  or 
)th,  and  apply  on  such  trial  remedies  or  relief, 
gal  or  equitable,  or  both,  in  favor  of  either 
irty,  such  as  the  nature  of  the  case  may  al- 
w  or  require."     Civil  Code  1910,  {  5406. 

Pleading  ^=>204(2)— Demurrer  to  whole  bill 
overruled  when  part  good. 

A  demurrer  to  the  whole  hill  should  he 
^erruled,  if  any  part  thereof  be  sustainable, 
udson  V.  Hudson,  119  Ga.  637,  46  S.  E.  874; 
eorgia  Peruvian  Ochre  Co.  v.  Cherokee  Ochre 
o..  152  Ga.  — ,  108  S.  B.  609. 

.  Pleading  ^=»l  93 (2)— Demurrer  on  ground 
of  adequate  remedy  at  law  not  good,  when 
ordinary  equitable  relief  asked. 

Since  the  passage  of  the  uniform  procedure 
?t  of  1887  (Acta  1887.  p.  64;  Civ.  Code  1910, 
5406  et  seq.),  a  demurrer  to  a  petition  upon 
le  ground  that  the  plaintiff  has  an  adequate 
ad  complete  remedy  at  law  is  not  good,  where 
le  petition  prays  for  only  ordinary  equitable 
?lief.  Booth  v.  Mohr,  122  Ga.  333,  60  S.  JS. 
JS. 

Provisions  of  statute. 

The  general  rule  is,  "Creditors  without  lien 
innot.  as  a  general  rule,  enjoin  their  debtors 
rom  disposing  of  property,  nor  obtain  in- 
luction  or  other  extraordinary  relief  in  eq- 
ity."    Civ.  Code  1910,  f  5495. 
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.  Injunotion  ^=s>39— Pleading  ^=9 1 93(8)— 
Cause  Improperly  dismissed  on  demurrer, 
where  it  stated  cause  of  action  on  account; 
one  to  whom  owner  agrees  to  transfer  prop- 
erty as  security  not  entitled  to  enjoin  sale. 

Applying  the  foregoing  principles,  the  court 
rred  in  sustaining  a  general  demurrer  to  the 


petition  as  amended  and  in  dismissing  the  case 
on  demurrer,  the  petition  alleging  that  the 
defendant  was  indebted  to  the  plaintiffs  in  a 
stated  sum  upon  an  open  account,  which  sum 
was  past  doe  and  unpaid,  and  prajring  judgment 
against  the  defendant;  but,  in  so  far  as  the 
plaintiffs  prayed  for  injunction  against  the  sale 
and  disposition  of  certain  personal  property 
upon  the  ground  that  the  defendant  had  agreed 
to  transfer  the  title  to  the  personal  property 
to  the  plaintiffs  to  secure  the  amount  due  by 
him  to  them,  and  hnd  subsequently  refused  to 
do  so,  the  petition  did  not  set  forth  a  cause 
of  action,  and  the  plaintiffs  were  not  entitled 
to  the  extraordinary  equitable  relief  prayed. 
Booth  V.  Mohr,  supra.  Under  the  allegations 
of  the  petition,  the  plaintiffs  were  entitled  to 
maintain  the  action  for  the  purpose  of  re- 
covering a  common-law  judgment  against  the 
defendant,  but  were  not  entitled  to  the  ex- 
traordinary equitnble  relief  prayed.  Conse- 
quently the  court  erred  in  dlRmissing  the  peti- 
tion upon  demurrer,  and  in  overruling  the  de- 
murrers to  so  much  of  the  original  petition 
and  the  amendment  thereto  as  sought  extra- 
ordinary equitable  relief. 

Error  from  Superior  Court,  Glascock  Coun- 
ty;  E.  T.  Shurley,  Judge.  i 

Suit  by  M.  L.  Logue  &  Company  against 
Cube  Gardner.  Judgment  for  defendant,  and 
plain tifT  brings  error,  and  defendant  brings 
a  cro88-bill  of  exceptions.     Reversed.  < 

E.  B.  Rogers  and  B.  F.  Walker,  both  of 
Gibson,  for  plaintiff  in  error. 

L.  D.  McGregor,  of  Warrenton,  for  defend- 
ant in  error. 

HILL,  J.    Judgment  rerersed  on  both  the 
main  and  the  cross  bill  of  exceptions. 
All  the  Justices  concur. 


(27  Qa.  App.  821) 

IOWA  CITY  STATE  BANK  v.  STOVALL. 

(No.    12551.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec  14,  1921.) 

(Syllabus  by  the  Court.) 

Appeal  and  error  <@=>977(4)^BIll8  and  notes 
^=>35l— Where  title  to  notes  acquired  after 
maturity,  defendant  may  prove  equities 
against  original  payee;  first  grant  of  new 
trial  not  disturbed  unless  verdict  only  legal- 
ly possible  one. 

The  first  grant  of  a  new  trial  wiU  not  be 
disturbed,  except  where  the  record  affirmative- 
ly shows  that  the  verdict  rendered  represents 
the  ouly  result  legally  possible  in  the  case. 
Since,  under  the  testimony  adduced,  the  jury 
could  have  found  that  the  plaintiflTs  title  to  the 
notes  sued  on  was  acquired  after  their  ma- 
turity, the  defendant  was  entitled  to  prove,  if 
be  could,  the  equities  pleaded  as  a  defense  un- 
der the  contract  made  with  the  original  payee. 
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Error  from  City  Court  of  Leesburg;  W.  Q. 
Martin,  Judge. 

Action  by  the  Iowa  City  State  Bank  against 
H.  B.  Stovall.  Judgment  for  the  latter,  and 
the  former  brings  error.    Affirmed. 

J.  B.  Hoyl,  of  Columbus,  for  plaintiff  in 
error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(27  Ga.  App.  816) 

BENTLEY  v.  RICE.    (No.  12538.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  14,  1921.) 

(Syllabus  hy  the  Court.) 

1.  Sales  id=o272,  273(1)  —  ImpJIed  warranty 
that  article  sold  is  merchantable  and  rea- 
sonably suited  to  use  Intended. 

If,  in  a  contract  for  the  sale  of  personal 
property,  there  is  no  express  covenant  of  war- 
ranty, there  is,  unless  expressly  or  from  the 
nature  of  the  transaction  excepted,  an  implied 
warranty  by  the  seller  that  the  article  sold  is 
merchantable  and  reasonably  suited  to  the  use 
Intended.    Civ.  Code  1910,  {  4135. 

2.  Sales  (S:=3267— Provision  for  return  of  arti- 
cle sold  held  not  to  eliminate  Implied  warran- 
ty that  goods  wore  reasonably  suFted  for  use 
Intended. 

Provisions  in  such  a  contract  whereby  the 
purchaser  is  given  the  option,  nnder  certain 
terms  and  conditions,  to  return  to  the  seller 
any  of  the  articles  purchased,  on  becoming  dis- 
satisfied with  his  sales  to  his  retail  trade,  and 
to  return  to  the  seller  any  of  the  articles  pur- 
chased which  fail  to  give  entire  satisfaction, 
and  receive  from  the  seller  new  articles  with- 
out charge,  do  not  either  expressly  or  from 
their  nature  eliminate  from  the  contract  the 
implied  warranty  that  the  goods  are  reasona- 
bly suited  for  the  use  intended.  Elgin  Jew- 
elry Co.  V.  Estes,  122  Ga.  807,  50  S.  E.  939. 

3.  Sales  ^=s>284(4)  —  That  Jewelry  becomes 
tarnished  may  be  breach  of  Implied  warranty 
that  it  Is  suitable  for  resale. 

The  intended  use  of  articles  of  jewelry,  to 
be  used  for  wearing  apparel,  is  not  for  pur- 
poses of  utility  alone,  but  is  partly  ornamen- 
tal; and  where  such  goods  are  sold  under  a 
contract  of  sale  with  an  implied  warranty  that 
the  goods  are  reasonably  syited  to  the  use  in- 
tended, and  they  are  purchased  for  the  pur- 
pose of  resale,  which  latter  fact  is  known  to 
the  seller,  the  fact  that  the  goods  become  tar- 
nished and  lose  their  original  brilliant  appear- 
ance after  delivery  to  the  purchaser  might  be 
such  as  to  impair  the  intended  use  of  the 
articles  and  thereby  amount  to  a  breach  of  the 
implied  warranty. 

4.  Sales  ^=9267  —  Evidence  of  breach  of  im- 
plied warranty  held  improperly  excluded. 

In  a  suit  by  the  seller  to  recover  the  pur- 
chase  price   of  the   articles   sold,   although  it 


appeared  that  the  articles  which  failed  to  give 
satisfaction  were  not  returned  to  the  seller  in 
accordance  with  the  express  terms  and  condi- 
tions of  the  contract,  the  judge  of  the  superior 
court  erred  in  excluding  the  evidence  offered  by 
the  defendant  tending  to  establish  such  defense 
of  a  breach  of  implied  warranty,  and  in  there- 
after directing  a  verdict  for  the  plaintiff. 

Error  from  Superior  Court,  Lincoln  Coun- 
ty;  E.  T.  Sliurley,  Judge. 

Action  by  E.  L.  Rice  against  R.  W.  Bentley. 
Judgment  for  plaintiff  on  a  directed  verdict, 
and  defendant  brings  error.    Reversed. 

C.  J.  Ferryman,  of  Lincolnton,  for  plain- 
tiff in  error. 

Burnside  &  McWhorter,  of  Lincolnton,  for 
defendant  in  error. 

STEPHENS,  J.    Judgment  reversed. 
JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(27  Ga.  App.  808) 

FRIEDLANDER  v.  FEINBERQ. 

(No.    12502.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  14,  1921.) 

(Syllahua  hy  the  Courf,) 

I.  Election  of  remedies  ^=»l,  14 — Party  may 
not  take  contrary  piosition  to  prejudice  of 
party  acquiescing  In  position  formerly  taken ; 
after  election  of  remedy  Inconsistent  course 
cannot  be  taken;  election  operates  as  abso- 
lute bar  to  Inconsistent  remedies. 

Plaintiff  and  defendant  in  the  court  below 
had  contracted  to  conduct  a  mercantile  busi- 
ness pending  their  application  for  a  charter 
of  incorporation.  Defendant  was  to  furnish 
the  goods  upon  consignment  until  the  purchase 
price  was  paid,  and  plaintiff  was  made  a  limited 
partner  and  manager  in  charge  of  the  busi- 
ness, with  the  right  to  receive  a  stipulated 
weekly  allowance  and  all  profits  above  a  cer- 
tain percentage.  The  petition  alleges  that 
defendant,  without  the  consent  of  plainti^, 
without  legal  process,  and  without  legal  cause, 
entered  the  storehouse,  forcibly  ejected  plain- 
tiff therefrom,  and,  after  taking  charge  of  the 
stock,  locked  plaintiff  out  of  the  building. 
Plaintiff  thereupon  presented  to  a  judge  of  a 
superior  court  an  equitable  petition  for  a  re- 
ceivership, and  asked  for  an  injunction  and 
accounting  against  defendant  "for  all  money 
taken  in  from  the  sale  of  goods  from  said 
business  since  he  has  had  charge  of  same." 
The  suit  was  not  filed  with  the  clerk  of  the 
court,  or  formally  served,  but  upon  a  rule  nisi 
being  granted  and  a  temporary  receiver  ap- 
pointed, a  settlement  was  effected  with  de- 
fendant for  a  cash  sum,  which,  as  the  present 
petition  alleges,  "petitioner  accepted  for  his 
profits  in  said  stock  of  goods  over  and  above 
what  he  owed  to  said  [defendant]  on  said 
goods."  Thereafter  plaintiff  filed  the  present 
action  in  tort,  which  is  expressly  limited  to  the 
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recorery  of  general  damages  for  injury  to  his 
repntation  and  standing  and  for  wounded  feel- 
ings caused  by  the  tortious  and  forcible  ejec- 
tion. Defendant*8  general  demurrer  set  up  the 
earlier  suit  as  an  election,  bar,  or  estoppel  of 
the  instant  suit.    Held: 

1.  Where  in  a  legal  proceeding  a  party  as- 
sumes   a    certain    position    and    succeeds    in 
maiDtaining  it,  he  may  not  thereafter  take  a 
contrary   position,   especially  if  it  be   to  the 
prejudice  of  the  party  who  has  acquiesced  in 
the  position  formerly  taken  by  him.    Luther  ▼. 
Clay,  100  Ga.  236(1),  241,  28  S.  E.  46,  ^9 
L.  R.  A.  05.    Nor  will  a  person  be  permitted, 
after  electing  one  of  two  or  more  inconsistent 
remedies,  which  he  might  originally  have  pur- 
sued at  his   option,  to  change  his  base  and 
adopt  a   course  wholly  inconsistent  with  the 
remedy  which  he  first  selected.    Board  of  Bd- 
QCfltion  ▼.  Day,  128  Ga.  156,  164,  57  S.  E.  850; 
Kennedy  ▼.  Manry,  6  Ga.  App.  816,  66  S.  E. 
29;   Florence   v..  Newsome,    106    S.    B.   610; 
Rowland  Co.  v.  KeU  Co.,  27  Ga.  App.  107,  107 
S.  B.  602.    Where  remedial  principles  are  thus 
contradictory,  "as  soon  as  the  choice  is  made 
and  one  of  the  alternative  remedies  proffered 
by  the  law  adopted,  his  act  at  once  operates  as 
a  bar  as  regards  the  other,  and  the  bar  is  final 
and  absolute."    Bacon  v.  Moody,  117  Ga.  207, 
210,  43  S.  E.  482,  483;  Harris  v.  Cleghorn,  121 
Ga.  314(1),   48  S.   E.  059.     But  a  party  is 
entitled  to  pursue  any  number  of  consistent 
and   concurrent    remedies.      See    cases    cited 
supra. 

2.  Election  of  remedies  €=»3(i),  7(1)— Incon- 
sistent suit  may  bar,  though  not  filed  nor 
served  on  defendant;  suit  for  accounting  not 
a  bar  to  subsequent  action  ex  delicto  for 
injuries  to  reputation. 

In  a  case  where  the  subsequent  alternative 
remedy  is  in  fact  inconsistent  with  the  former 
procedure,  a  submission  to  a  judge  of  the 
former  petition,  and  the  obtaining  of  relief 
thereon,  by  which  judicial  action  a  compromise 
or  settlement  of  the  claims  involved  in  the 
former  suit  is  obtained  from  the  opposite 
party,  will  constitute  such  an  election,  estoppel, 
or  bar  as  would  thereafter  preclude  the  plain- 
tiff from  prosecuting  an  alternative  remedy, 
notwithstanding  the  first  suit  may  not  have 
been  filed  with  the  clerk  of  the  court,  or 
formally  served  upon  the  defendant.  But  there 
is  no  such  bar  in  this  case,  for  the  remedies 
are  not  inconsistent,  but  merely  cumulative, 
since  only  the  profits  and  actual  property  dam- 
age were  claimed  and  recovered  by  the  former 
suit,  whereas  the  subsequent  suit  proceeds 
solely  ex  delicto  for  general  damages  for  the 
alleged  injury  to  plaintiff's  reputation  and 
standing  in  the  community  and  for  wounded 
feelings.  Henson  v.  Taylor,  108  Ga.  567(4),  33 
S.  E.  911;  Shores  v.  Brooks,  81  Ga.  468,  8 
S.  E.  429.  12  Am.  St.  Rep.  832;  Mabry  v.  City 
Electric  R.  Co.,  116  Ga.  625,  42  S.  E.  1025, 
59  L.  R.  A.  590,  94  Am.  St.  Rep.  141;  Re- 
public Iron  &  Steel  Co.  v.  Norris,  25  Ga.  App. 
800,  104  S.  E.  921. 

3.  CertHioation    to    Supreme    Court    properly 
denied. 

The  request  of  plaintiff  in  error  that  this 
case  be   certified    to  the   Supreme   Court,   as 


controlled  by  the  cases  of  Bacon  r.  Moody,  and 
Harris  v.  CSeghom,  supra,  because  of  their 
alleged  conflict  with  the  case  of  Henson  ▼. 
Taylor,  supra,  in  order  that  the  latter  case 
may  be  reviewed  and  overruled  by  the  Su- 
preme Court,  must  be  denied.  The  former  cas- 
es, under  their  facts,  are  neither  controlling  in 
the  instant  case  nor  in  conflict  with  the  latter 
decision.  In  Bacon  v.  Moody,  the  only  ruling 
was  that,  where  a  vendee,  by  fraudulent  rep- 
resentations, obtained  goods,  the  vendor  had 
the  election  of  affirming  or  rescinding  the  con- 
tract of  sale,  and  in  case  of  the  former  elec- 
tion could  recover  both  the  purchase  price  and 
damages  for  the  fraud;  but  when  he  elected  to 
recapture  the  goods  and  to  have  the  contract 
adjudged  in  equity  void  for  the  fraud,  he  could 
not,  after  such  a  rescission,  sue  for  damages 
for  the  fraud,  ''such  an  action  being  founded 
on  the  procurement  of  the  contract."  In  Har- 
ris ▼.  Cleghorn  the  holding  was  that  a  plain- 
tiff could  not,  in  one  and  the  same  action,  re- 
cover damages  both  ex  contractu  and  ex 
delicto,  the  former  for  a  breach  of  the  con- 
tract of  rental,  and  the  latter  for  wounded  feel- 
ings caused  by  the  commission  of  the  tort. 
The  essential  factor  distinguishing  the  conten- 
tions of  plaintiff  in  error,  under  these  and 
other  cases  relied  upon,  from  the  case  of 
Henson  v.  Taylor  and  the  instant  case  is  that 
in  the  former  there  was  a  conversion  of  prop- 
erty or  a  breach  of  contract  by  a  tortious  act, 
involving  property  damage,  for  which  plaintiff 
had  his  election  to  sue  either  ex  contractu,  by 
ratifying,  affirming,  or  proceeding  under  a  sale 
or  the  contract,  or  to  sue  ex  delicto,  by  re- 
scinding, disaffirming,  or  ignoring  the  sale  or 
contract,  and  recovering  for  the  same  property 
damage  by  such  an  action  in  tort.  In  such 
a  case,  the  proceeding  under  the  contract  would 
be  a  waiver  of  the  property  damage  under 
the  tort,  and  vice  versa.  But  in  the  Henson 
Case  and  here  there  were  no  such  inconsistent 
remedies  effecting  an  election  or  estoppel,  be- 
cause the  earlier  suit  proceeded  for  the  actual 
property  damage  alone,  while  the  later  suit 
sought  only  general  personal  damages  because 
of  injury  to  reputation  and  feelings  arising 
from  the  tortious  ejection.  Thus,  while  the 
former  suit  amounted  to  a  waiver  of  any 
action  in  tort  by  which  plaintiff's  rights  in  the 
same  property  might  be  asserted,  it  did  not 
amount  to  a  waiver  of  the  alleged  separate  and 
distinct  injury  to  his  reputation  and  feelings, 
which  were  in  no  wise  involved  in  the  previous 
litigation  and   settlement. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  J.  L.  Feinberg  against  Nathan 
Friedlander.  Judgment  for  plaintiff  and  de- 
fendant brings  error.    Affirmed. 

Jas.  Humphreys  and  Dowllng  &  Askew,  all 
of  Moultrie,  for  plaintiff  in  eiTor. 

Smith  &  Christian,  of  Tifton,  and  W.  A. 
Covington  and  Hill  &  Gibson,  all  of  Moultrie, 
for  defendant  in  error. 

JENKINS,  P.  J.    Judgment  aflSrmed. 

STEPHENS  and  HILL,  JJ.,  concur. 
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(27  Ga.  App.  751) 

CENTRAL  OF  GEORGIA  RY.  CO.  V. 
DURDEN.  (No.  12418.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  13,  1921.) 

(SyllahuM  bv  the  Court,) 

1.  Potition   held   demurrable. 

The  petition  in  this  case  sets  out  do  canse 
of  action  against  the  defendant,  and  the  gen- 
eral demurrer  should  have  been  sustained. 

(Addiiional  Syllahut  by  Ediiorial  Staff.) 

2.  Master  and  servant  <e=5>204(l)--Petltion  un- 
der federal  act  held  to  show  assumption  of 
risk. 

In  a  railroad  blacksmith's  action  under 
the  federal  Employers*  Liability  Act  April  22, 
1908,  as  amended  by  Act  April  6,  1910  (U.  S. 
CJomp.  St.  §  8657  et  seq.)  for  rupture  sustained 
while  repairing  the'  spring  of  a  locomotive,  a 
petition,  all<^ging  that  plaintiff  knew  that  his 
coemployee  was  negligent  in  failing  to  exert 
his  whole  strength  in  moving  the  spring,  held 
insufficient  to  state  a  cause  of  action,  since 
under  the  act  plaintiff  assumes  the  risk  of  the 
negligence  of  a  fellow  servant  of  which  he  is 
aware. 

Error  from  City  Court  of  Macon;  Will 
Gunn,  Judge. 

Action  by  S.  J.  Durclen  against  the  Central 
of  Georgia  Itailway.  Judgment  for  plain- 
tiff on  demurrer,  and  defendant  brings  error. 
Reversed. 

The  plaintiff  alleged  that  he  was  employed 
by  the  defendant  at  its  shops  In  the  city  of 
Macon,  as  a  blacksmith,  and,  together  with 
a  negro  helper,  was  engaged  in  repairing  an 
engine  spring  that  had  been  and  was  to  be 
used  on  an  engine  engaged  in  Interstate  com- 
merce, and  that  while  he  and  his  helper 
were  so  engaged  In  Interstate  commerce  he 
sustained  a  ru:)ture,  for  'which  injury  he 
sued.  He  alleged  that  the  spring  was  com- 
posed of  about  20  leives,  one  or  more  of 
which  had  been  broken  and  had  to  be  re- 
placed; that  he  and  his  helper  had  replaced 
the  leaves  and  were  proceeding  to  band  thera 
together,  when  he  was  injured  without  fault 
on  his  part;  that  it  was  necessary  to  com- 
press the  leaves  together  with  a  machine 
called  a  bander,  which  Is  operated  with  at- 
mospheric pressure  and  that  It  was  neces- 
sary first  to  heat  the  spring  red  hot,  and 
while  It  was  malleable  on  account  of  being 
heated  place  It  In  the  bander  and  apply  the 
pressure;  that  on  this  occasion,  a'fter  the 
spring  had  been  heated  to  the  proper  degree 
and  was  ready  to  go  into  the  bander,  he  took 
hold  of  the  end  of  the  spring  next  to  the  band- 
er, the  negro  helper  took  hold  of  the  other 
end,  and  the  next  thing  to  be  done  was  to 
move  It  into  the  bander,  which  stood  a  few 
feet  away;  that  the  helper  knew  what  he  had 
to  do  and  what  he  was  expected  to  do,  and 


that  was  to  push  with  his  whole  strength 
while  petitioner  pulled  at  his  end  of  the 
spring;  that  It  required  the  strength  of  both 
to  move  the  red  hot  spring  and  put  it  in 
proper  position;  that  the  helper  instead  of 
doing  his  duty,  failed  to  push  the  sprini? 
as  he  should  have  done,  and  left  the  burden 
on  petitioner  of  moving  it  Into  its  proper 
place  in  the  bander;  that  petitioner,  knowing 
that  the  spring  should  then  be  placed  In  the 
bander,  put  himself  to  extra  exertion  to  ac- 
complish It,  and  in  so  doing  he  was  severely 
ruptured;  that  while  he  and  his  helper  were 
required  to  use  their  strength  In  putting  the 
spring  Into  the  bander,  petitioner  was-  re- 
quired to  direct  its  course  and  see  that  it 
was  put  in  the  bander  properly,  and  for  this 
reason  the  helper  was  required  to  do  moist 
of  the  moving,  but  that  the  helper  failed  to 
do  his  duty  In  this  respect;  tiiat  all  this 
was  the  work  of  a  few  seconds  and  he  had 
no  time  to  reflect,  and,  as  soon  as  he  realized 
that  the  spring  was  not  being  moved  from 
the  rear  end  as  it  should  have  been,  he  ap- 
plied his  whole  strength  to  the  task,  there- 
by injuring  himself  as  aforesaid.  Petitioner 
charged  that  the  defendant  was  guilty  of 
negligence  which  contributed  to  his  injury 
"(a)  in  not  furnishing  him  with  a  fellow 
servant  who  would  do  his  duty  and  perform 
his  part  of  the  task  set  for  their  joint  ex- 
ertions; (b)  in  that  his  helper  failed  at  the 
proper  time  and  in  the  proper  way  to  as- 
sist him  and  do  his  part  of  joint  task;  (c) 
in  that  his  helper  failed  to  do  his  part  of  the 
task  assigned  te  them  both,  but  without 
warning  petitioner  that  he  would  not,  or 
could  not,  assist  him  or  do  his  part  of  the 
task."  The  defendant  demurred  generally 
to  the  petition,  and  moved  to  dismiss  it  for 
the  reason  that  no  cause  of  action  was  set 
forth.  The  demurrer  was  overruled,  and  the 
defendant  excepted. 

Jordan  &  Moore,  of  Macon,  for  plaintiff  in 
error. 

Kobt  L.  Bemer«  of  Macon,  for  defendant 
in  error. 

BLOODWORTH,  J.  (after  stating  the 
facts  as  above).  [1,2]  While  the  alleged 
negligence  is  set  out  under  three  heads,  tho 
petition  shows  that  the  substance  of  the  al- 
leged acts  of  negligence  was  that  plaintiff's 
helper  failed  to  push  the  machine  with  his 
whole  strength,  and  that  this  resulted  in  the 
Injury;  and  we  are  called  upon  to  decide 
whether  or  not  the  petition  set  out  any  ac^ 
tionable  negligence  on  the  part  of  the  de- 
fendant 

Tills  case  was  brought  under  the  federal 
Employers'  Liability  Act  of  1908  amended 
April  5,  1910  (U.  S.  Corap.  St  Ann.  vol.  8,  § 
8G57  et  seq.),  and  under  this  act  the  plaintiff 
does  not  assume  the  risk  due  to  negligence 
of  a  fellow  servant  "until  he  is  aware  of 
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t  unless  the  risk  is  so  obvious  that  an  or- 
inarily  prudent  person  in  his  situation 
rould  know  and  appreciate  it**  Lehigh 
alley  R.  Co.  v.  Scanlon,  259  Fed.  142,  170 
I.  C.  A.  205.  However,  the  allegations  of 
iie  petition,  which  alone  we  must  consider 
1  deciding  this  issue,  and  which  must  be 
DHstrned  most  strongly  against  the  pleader, 
how  that  the  plaintiff  was  not  only  aware 
f  the  negligence  of  his  coemployee  in  fail- 
ig  "to  push  with  his  whole  strength,"  but 
[>at  he  fully  "realized  that  the  spring  was 
ot  being  moved  from  the  rear  end  as  it 
bould/'  and  after  this  realization  he  vol- 
ntarily  "applied  his  whole  strength  to  his 
3sk,"  and  was  thereby  injured.  It  cannot 
e  said  that  the  defendant  company  was 
egligent  in  furnishing  an  incompetent  or 
^experienced  helper,  because  the  petition 
2ts  out  that — 

"The  helper  knew  what  he  had  to  do  and 
hat  he  was  expected  to  do,  and  that  was  to 
ush  with  his  whole  strength  while  petitioner 
ulled  at  his  end  of  the  spring."  (Italics 
urs.) 

The  petition  further  shows  that  "it  re- 
al red  the  strength  of  both"  petitioner  and 
is  helper  to  move  the  spring,  but,  notwith- 
tanding  this  fact  and  the  failure  of  the 
elper  to  push  as  he  should,  petitioner  "put 
imself  to  extra  exertion  to  accomplish  it," 
nd  in  so  doing  was  Injured.  (Italics  ours.) 
he  petition  thus  shows  that  the  plaintiff 
a  prudently  did  more  than  was  his  duty  and 
tore  than  he  was  able  to  do,  and  by  so  doing 
rought  about  Ills  own  injury.  He  miscon- 
3ived  the  amount  of  strength  and  exertion 
ecessary.  If  plaintiff  "misconceives  the 
mount  of  physical  strength  to  be  exerted 
nd  overstrains  himself  ♦  ♦  ♦  and  is 
lereby  injured,  the  master  is  not  liable." 
"orlds  V.  Georgia  R.  Co.,  99  Ga.  283  (2), 
5  S.  E.  646.  This  is  true  even  where  the 
ijured  party  is  given  orders  by  one  in  au- 
lorlty  to  lift  an  object  whereby  he  is  In- 
ired,  and  it  is  therefore  all  the  more  true 
here  one  voluntarily  lifts  or  pulls  an  ob- 
;ct  and  overstrains  himself  without  being 
rdcred  so  to  do,  as  In  the  instant  case.  See 
ollard  V.  Sou.  Ry.  Co.,  8  Ga.  App.  837,  69 
.  E.  28,  and  citations,  and  Freeman  v.  Sa- 
annah  Elec.  Co.,  130  Ga.  449,  and  cases  clt- 
3  on  page  454,  60  S.  E.  1042. 
The  federal  Employers'  Liability  Act,  under 
hich  this  case  was  brought,  does  not  abol- 
ih  the  defense  of  assumption  of  risk,  save 
here  the  carrier's  violation  of  some  federal 
tatute  enacted  for  the  safety  of  employees 
3ntributed  to  the  injury  or  death.  The  po- 
tion shows  that  plaintiff  was  a  blacksmith 
1  a  railroad  repair  shop,  and,  this  being 
rue,  he  would  assume  the  ordinary  risks 
nd  hazards  of  handling  objects  that  are 
rdinarily  found  in  such  a  shop,  and  such 
3  the  petition  shows  he  was  handling  at 
ie  time  of  his  injury.    The  United  States 


Supreme  Court  in  Seaboard  Air  Line  Ry.  v. 
Horton,  233  U.  S. '  604,  34  Sup.  Ct  640  (58 
L.  Ed.  1062,  L.  R.  A.  1915C,  1,  Ann.  Cas. 
1915B,  475),  said: 

"Some  employments  are  neceRBarily  fraught 
with  danger  to  the  workmen — danger  that  must 
be  and  is  confronted  in  the  line  of  his  duty. 
Such  dangers  as  are  normally  and  necessarily 
incident  to  the  occupation  are  presumably  tak- 
en into  the  account  in  fixing  the  rate  of  wages, 
and  a  workman  of  mature  years  is  taken  to 
assume  risks  of  this  sort,  whether  he  is  ac- 
tually aware  of  them  or  not." 

See,  also.  Worlds  v.  Georgia  R.  Co.^  su- 
pra; LoulsyiUe  &  Nashville  R.  CJo.  v.  Hood, 
24  Ga.  App.  769  (1),  102  S.  E.  133;  Charles- 
ton R.  Co.  V.  Sylvester,  17  Ga.  App.  85  (1),  86 
S.  E.  275.  Plaintiff  being  a  blacksmith,  and 
employed  in  the  shops  of  the  defendant,  and 
engaged  at  the  time  of  his  Injury  in  re- 
pairing an  engine  spring,  it  will  be  presumed 
that  he  was  familiar  with  this  work,  with 
the  machinery  he  was  using,  with  the  weight 
of  this  spring,  and  with  the  amount  of  phy- 
sical strength  necessary  to  accomplish  the 
end  sought.  Moreover,  he  was  handling  the 
object  in  question  at  the  time  of  his  injury, 
and  therefore  had  a  better  opportunity  than 
the  master  of  knowing  of  the  danger  inci- 
dent to  adjusting  it  without  proper  assis- 
tance from  his  helper.  Knowing  that  it  re- 
quired the  strength  of  both,  and  realizing 
that  his  helper  was  not  pushing  as  he  should, 
petitioner  put  himself  to  extra  exertion  to 
accomplish  the  task,  all  of  which  is  shown 
by  the  petition.  The  allegations  of  the 
petition  do  not  show  that  the  negligence 
charged  against  the  defendant  was  the  "main 
controlling,  preponderating,  or  proximate 
cause  of  the  injury,"  but  on  the  contrary,  do 
show  that  the  plaintiff  misconceived  the 
amount  of  physical  strength  necessary  to  be 
exerted  and  overstrained  himself,  and  that 
this  extra  exertion  was  the  proximate  cause 
of  the  injury.  The  plaintiff  with  the  full 
knowledge  of  the  negligence  of  his  helper, 
and  with  a  clear  chance  to  avoid  tliis  alleged 
negligence,  chose  not  to  avoid  it,  but  to  risk 
the  danger  of  overexertion  on  his  part  "This 
was  not  contributory  negligence  lessening  the 
damages,  but  the  failure  to  avoid  a  known 
danger,  which  defeats  a  right  to  recover." 
In  Ayers  v.  L.  &  N.  Railroad  Co.,  5  Ga.  App. 
456,  63  S.  E.  531,  Judge  Powell  said: 

"Pleadings  are  construed  most  strongly 
against  the  pleader,  *  *  *  and  if  the  plead- 
ings are  capable  of  two  constructions  the  one 
most  unfavorable  to  the  pleader  must  obtain. 
♦  ♦  ♦  Negligence  must  be  the  proximate 
cause  of  the  injury,  to  be  the  basis  of  a  re- 
covery in  damages.  ♦  •  •  Even  if  the  plain- 
tiff was  acting  in  haste  or  under  a  situation 
approaching  an  emergency,  it  was  his  own  act 
from  which  his  injury  flowed  proximately,  and 
not  the  act  of  his  master." 

Under  the  foregoing  it  is  clear  that  the 
petition  sets  out  no  cause  of  action,  and  the 
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general   demurrer   should    have    been    sus- 
tained.    See  Crooms  ▼.  Payne,  27  Ga.  App. 

,  107  S.  B.  27a 

Judgment  reversed. 

BROYLES,  G.  3^  and  LUKE,  J.,  concur. 


(27  Oa.  App.  806) 

ANESTOS  V.  SIMONS.     (No.   1*2495.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  14,  1921.) 

(Syllabus  hy  the  Court,) 


Appeal  and  error  id=9l052(8),  l068(3)-*Plaln- 
tiff  In  error  cannot  complain  of  admission  of 
evidence,  or  Instructions  as  to  matters  relat- 
ing thereto,  where  verdict  was  sustained  by 
other  evidence. 

Judgment  and  execution  were  obtained 
against  the  principal  end  the  surety  on  a  bond. 
The  surety,  having  paid  to  the  creditor  the 
amount  due,  took  from  him  an  assignment  of 
the  judgment  and  execution  against  the  princi- 
pal, and  later  levied  the  execution  by  process 
of  garnishment.  The  principal  defendant  in 
fi.  fa.  filed  an  affidavit  of  illegality,  upon  the 
ground  that  he  had  turned  over  to  the  surety, 
as  transferee  of  the  fi.  fa.,  a  stock  of  goods 
and  fruits  in  full  and  final  settlement  of  all 
claims  on  account  of  the  transferred  judgment 
and  execution,  and  upon  the  further  ground 
that  the  wife  of  the  principal  defendant  in  fi. 
fa.  had  later  settled  the  transferee's  claim 
by  repurchasing  the  property  from  the  trans- 
feree and  fully  paying  therefor.  On  a  trial  of 
the  issues  raised  by  a  traverse  of  the  affidavit 
of  illegality,  the  jury  found  for  the  defendant 
in  fi.  fa.  and  in  favor  of  his  defense  of  pay- 
ment. Exception  is  taken  to  the  court's  refusal 
to  grant  a  new  trial.    Held: 

The  evidence,  even  excluding  that  which  was 
objected  to,  demanded  a  verdict  for  the  prin- 
cipal defendant  in  fi.  fa.  under  his  first  and 
real  defense  that  certain  property  had  been 
delivered  to  plaintiff  as  transferee  of  the  fi. 
fa.  in  payment  of  the  execution,  and  therefore 
the  plaintiff  in  error  cannot  complain  of  the 
alleged  error  in  admitting  such  additional  evi- 
dence, or  in  instructing  upon  the  superfluous 
matter  set  up  in  the  affidavit  of  illegality,  rel- 
ative to  the  repurchase  of  the  property  and 
payment  therefor. 

Error  from  City  Court  of  Savannah; 
Davis  Freeman,  Judge. 

Action  by  Nick  Anestos  against  Peter 
Simons,  alias  Semano.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Afllrmed. 

Alvan  B.  Rowe  and  Wm.  R.  Sanderson, 
both  of  Savannah,  for  plaintiff  in  error. 

Edwards  &  Lester,  of  Savannah,  for  de- 
fendant in  error. 

JENKINS,  P.  J.     Judgment  afilrmed. 
STEPHENS,  and  HILL,  JJ.,  concur. 


Qa.'^App.  27) 
MAY  V.  MORGAN.     (No.  12518.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  15,  1921.) 

(Bylldbus  hy  the  Court,) 

1.  Time  ^=s»9(7)— Bill  of  exceptions  held  ten- 
dered within  time  required  by  law. 

A  bill  of  exceptions,  tendered  and  certified 
on  May  14,  assigning  error  upon  a  judgment 
rendered  in  a  civil  case  April  14,  is  not  subject 
to  dismissal  upon  the  ground  that  it  was  not 
tendered  within  the  time  required  by  law. 

2.  New   trial   ^=s>38— Motion    not   proper  for 
testing  correctness  of  Judgment  of  nonsuit 

A  motion  for  a  new  trial  is  not  the  prop- 
er mode  of  testing  the  correctness  of  a  judg- 
ment granting  a  nonsuit.  Buchanan  v.  James, 
134  Ga.  475(3),  68  S.  B.  72. 

3.  Nonsuit  properly  granted. 

Upon  a  consideration  of  the  petition  in  this 
case  and  the  evidence  adduced  by  the  plaintiff 
to  sustain  the  same,  it  was  not  error  for  the 
court  to  hold  that  the  plaintiff  had  not  proved 
his  case  as  laid,  and  in  granting  the  nonsuit 
complained  of. 

Error  from  City  Court  of  Valdosta;  J.  L, 
Crawley,  Judge. 

Action  by  S.  S.  May  against  E.  L.  Mor- 
gan. Judgment  of  nonsuit,  and  plaintifC 
brings  error.    AlUrmed. 

J.  P.  Knight,  of  Nashville,  for  plaintiff  in 
error. 

R.  A.  Hendriclcs,  of  Nashville,  and  T.  N. 
Hendricks,  of  Valdosta,  for  defendant  in 
error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  O.  J.,  and  BLOODWORTH,  J., 
concur. 


(27  Qa.  App.  747) 

CARROLL  8l  DOWNS  v.  GROOVER. 
(No.   12346.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  13,  1921.) 

(ByllahuB  hy  the  CouriJ 

1.  Continuance  ^s»20 (3)— Absence  of  leading 
counsel  held  not  ground  for  contlnuanoei 

This  court  cannot  say,  as  a  matter  of  law, 
that  the  trial  judge  abused  his  discretion  when 
he  refused  to  continue  the  case. 

2.  Venue  ^=>47— Refusal  to  transfer  oause  to 
court  of  new  county  held  not  error. 

The  court  did  not  err  in  refusing  to  trans- 
fer this  case  from  the  city  court  of  Hinesville 
to  the  proper  court  in  Long  county. 

3.  Sufficiency  of  instructions. 

The  facts  authorized  the  charge  of  which 
complaint  is  made  in  the  motion  for  a  new 


^s>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


a.)  CABROLL  A  DOWNS  v.  GROOVER  81 

(110  an.) 

iai,  and  it  was  not  erroneous  for  any  reason  [  this  section  is  controlling,  especially  as  the 


•ged. 

Sufficiency  of  evidence. 

There  Is  evidence  to  support  the  verdict. 

Error  from  City  Court  of  Hlnesvllle;  W.  O. 
odges,  Judge. 

Proceeding  between  Carroll  &  Downs  and 
E.  Groover.    Judgment  for  the  latter,  and 
le  former  bring  error.    Affirmed. 

J.  W.  Walker  and  Jas.  R.  Thomas,  both  of 
gsup,  for  plaintiff  in  error. 

M.  Price,  of  Ludowid,  and  B.  A.  Way,  of 
[inesvllle,  for  defendant  in  error. 

BLOODWORTH,  J.  [1]  1.  A  motion  was 
lade  to  continue  this  case  because  of  the 
[>sence  of  leading  counsel,  who  was  "in  at- 
^udance  upon  the  United  States  court  for 
le  Southern  district  of  Georgia,"  and  who 
as  "engaged  in  the  trial  of  cases  in  the 
lid  District  Court"  In  Cotton  States  Life 
IS.  Co.  V.  Edwards,  74  Ga.  221  (1),  it  was 
eld: 

"The  continuance  of  eases  on  account  of  the 
38ence  of  counsel  is  not  favored,  and  such 
3scnce  is  no  cause  of  postponement,  unless  in 
ises  of  necessity  or  misconception.  Absence 
ithout  leave,  to  attend  trials  of  cases  pend- 
tg  in  other  courts,  is  no  ground  for  continu- 
ace. 

'*(a)  The  judges  of  the  superior  courts  are 
(vested  with  discretion  as  to  the  continuance 
t  cases  for  the  term,  or  their  postponement 
aring  the  term,  and,  unless  such  discretion  is 
agrantly  abused  in  overruling  a  showing  for  a 
)ntinuance,  this  court  will  not  interfere  with 
9  exercise. 


n 


Under  the  foregoing  ruling,  and  especially 
1  view  of  the  counter  showing  made»  this 
ourt  will  not  say,  as  a  matter  of  law,  that 
18  trial  Judge  abused  his  discretion  iu  over- 
uUng  the  motion  to  continue  the  case.  See, 
Iso,  James  v.  State,  150  Ga.  76  (1),  102  $.  E. 
25;  Hilton  v.  Haynes,  147  Ga.  725  (2),  95  S. 
}.  220;  Crawford  v.  Crawford,  139  Ga.  68 
L),  77  S.  B.  826;  Kennedy  v.  Dukes,  137  Ga. 
09  (2),  73  S.  B.  400;  Sealy  v.  State,  1  Ga. 
13,  44  Am.  Dec.  641. 

[2]  2.  The  cause  of  action  in  this  case 
riginated  in  what  was  then  a  portion  of  Lib- 
rty  county.  The  attachment  was  made  re- 
jmable  to  the  city  court  of  Hinesville,  and 
le  declaration  in  attachment  and  the  an- 
Kver  thereto  was  filed  in  said  court  Before 
le  trial  a  c(Mislitutlonal  amendment  was  rat- 
icd  by  the  people,  creating  the  county  of 
ong.  At  the  time  of  the  trial  of  the  case 
;  was  insisted  that  the  dty  court  of  Hines- 
iUe  had  no  Jurisdiction  of  the  cause  after 
be  creation  of  Long  county,  and  a  motion 
'as  made  to  transfer  the  case  to  the  proper 
ourt  in  Long  county.  This  motion  was 
ased  upon  the  provisions  of  section  829  of 
tie  Civil  Code  of  1910,  and  it  is  insisted  that 


property  levied  on  was  "located  and  situated 
at  Ludowici,  Ga.,  In  the  territory  which  now 
embraces  Long  county."  But  this  does  not 
necessarily  follow.  This  case  is  not  like  di- 
vorce cases,  criminal  cases,  cases  respecting 
title  to  land,  and  other  cases  where  the  ven« 
ue  is  fixed  by  the  Constitution.  Civil  Code 
1910,  {  6538  et  seq.  There  is  no  constitution- 
al provision  which  fixes  the  venue  of  attach- 
ment proceedings  against  nonresidents,  but 
section  5063  of  -the  Civil  Code  of  1910  does 
provide  for  this,  and  provides  also  that,  when 
the  amount  of  the  debt  sworn  to  exceeds  $100, 
"the  attachment  may  be  made  returnable  to 
the  superior  court  of  any  county  of  this 
state."  See,  in  this  connection,  Howard  Sup- 
ply  Co.  V.  Bunn,  127  Ga.  664  (1),  66  S.  B.  767; 
Nashville  R.  Co.  v.  Cleghom,  94  Ga.  418,  21 
S.  B.  227.  The  act  creating  the  city  court  of 
HinesvUle  (Ga.  Laws  1916,  p.  232,  {  2)  gives 
to  that  court  Jurisdiction  "to  try  and  dispose 
of  all  cases  of  whatever  nature,  except  those 
cases  over  which  exclusive  Jurisdiction  is 
vested  in  other  courts  by  the  Constitution  of 
Georgia."  There  is  therefore  no  question 
but  that  the  city  court  of  H inesvllle,  when 
this  case  was  filed  therein,  had  Jurisdiction, 
not  only  of  the  subject-matter,  but  of  the 
case  itself.  See  Howard  Supply  Co.  v.  Bunn, 
supra.  We  Cannot  agree  with  learned  counsel 
that  section  829  of  the  Civil  Code  is  absolute- 
ly controlling  in  this  case.  In  Pope  v.  State, 
124  Ga.  809,  63  S.  B.  387  (110  Am.  St.  Rep. 
197,  4  Ann.  Cas.  551),  Presiding  Justice  Cobb 
said: 

"In  a  preceding  part  of  tliis  opinion  we  have 
called  attention  to  the  fact  that  the  Constitu- 
tion of  tliis  state  simply  requires  that  certain 
actions  shall  be  hrought  in  a  given  county, 
and  that  certain  other  actions  shall  be  tried  in 
a  given  county.  The  act  of  1905  providing  for 
the  organization  of  new  counties  simply  pro- 
vides for  the  transfer  of  pending  suits  of 
which,  under  the  Constitution  and  laws  of  this 
state,  the  new  county  shall  have  cognizance. 
It  may  be  that  a  proper  construction  of  this 
act  would  have  the  effect  to  transfer  only  those 
cases  which  the  Coustitutlon  declares  should 
be  tried  in  the  county  where  the  defendant  re- 
sides, or  where  the  land  is  situated,  etc.,  and 
would  not  have  the  effect  to  transfer  those  cas- 
es where  the  Constitution  simply  declares  that 
the  cases  shall  be  hrought  in  the  county  where 
the  defendant  resides." 

The  provision  of  the  statute  that  attach- 
ments against  nonresidents  shall  be  return- 
able to  the  superior  court  of  any  county  in 
this  state  is  substantially  the  same  as  if  it 
had  said  that  the  attachment  could  be 
hrought  In  the  superior  court  of  any  county 
in  this  state.  Nor  does  it  make  any  differ- 
ence that  the  property  levied  on  was  found 
in  *'the  territory  which  is  now  embraced  in 
Long  county."  According  to  the  ruling  in 
Nashville,  etc..  By.  Co.  v.  Cleghom,  94  Ga. 
413,  21  S.  B.  227,  section  6063,  supra,  when 
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considered  In  the  light  of  section  506,  "seems 
to  mean  that  snch  an  attachment  may  be 
made  returnable  to  the  superior  court  of  any 
county  without  re8i)ect  to  whether  or  not 
the  debtor  has  effects  therein,  either  in  the 
form  of  property  subject  to  levy  or  of  credits 
subject  to  garnishment.** 

In  addition  to  the  above,  this  ground  of 
the  motion  for  a  new  trial  shows  tbat  the 
defendant  appeared  in  the  city  court  of 
Hinesville  and  filed  an  answer  to  the  declara- 
tion in  attachment,  and  does  not  show  that 
this  answer  was  filed  prior  to  the  creation  of 
liOng  county.  Indeed,  the  motion  to  transfer 
docs  not  show  when  Long  county  was  cre- 
ated. Nor  does  it  show  that  at  the  time  the 
motion  to  transfer  was  made  the  organiza- 
tion of  Long  county  had  been  perfected.  In 
Pope  V.  State,  124  Ga.  804,  53  S.  E.  385  (110 
Am.  St.  Rep.  107,  4  Ann.  Oas.  551)  the  Su- 
preme Court  said: 

"When  an  act  providing  for  the  creation  of 
a  new  county  provides  for  the  future  election  of 
county  officers,  the  territory  embraced  within 
the  limits  of  the  new  county  does  not  become  a 
county  until  the  organization  of  the  new  coun- 
ty is  perfected.  As  was  said  by  Sanderson,  J., 
in  People  v.  McGuire,  32  Cal.  143:  *In  con- 
stituting a  county  something  more  is  required 
than  defining  its  boundaries.  A  local  govern- 
ment must  be  provided,  and  the  creation  of  a 
county  is  not  accomplished  until  both  these 
things  have  been  done  in  the  appointed  mode. 
To  hold  otherwise  would  lead  to  very  absurd 
consequences.'  ** 

Under  all  the  facts  of  this  case  the  filing 
of  the  answer  of  defendant  was  a  waiver  of 
the  Jurisdiction  of  the  court  in  which  the 
case  was  proceeding.  In  addition  to  this, 
when  the  defendant  went  into  the  city 
court  of  Hinesville  and  made  a  motion  to 
continue  the  case  without  objecting  to  the 
Jurisdiction  he  waived  the  Jurisdiction  of  the 
court,  and,  having  waived  it  for  one  purpose, 
the  waiver  is  binding  for  all  purposes.  So 
we  must  conclude  that  under  all  the  facts  of 
the  case  the  court  did  not  err  in  overruling 
the  motion  to  transfer  the  case  to  Long  coun- 
ty. 

[8]  3.  The  facts  authorized  the  charge  of 
which  complaint  is  made  in  the  motion  for  a 
new  trial,  and  the  charge  is  not  erroneous 
for  any  reason  urged  against  it 

[4]  4.  There  is  sufficient  evidence  to  sup- 


port  the  Terdict,  which  has  the  approval  of 
the  trial  Judge,  and  this  court  will  not  inter- 
fere. 
Judgment  affirmed. 

BROYLES,  0.  J.,  and  LUKE,  J.^  concur. 


(27  Ga.  App.  767) 

HOOKS  V.  STATE.     (No.  12912.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

Dec.  18, 1921.) 

(Syllabus  hv  the  Court.) 

1.  SufRcfency  of  evidence. 

Tiiere  is  ample  evidence  to  support  the  ver- 
dict of  guilty  of  manufacturing  alcoholic  liq- 
uors. Beldier  v.  SUte,  25  6a.  App.  4d3,  103 
S.  E.  852. 

2.  Intoxicating  liquors  ^=s>239( I)— Instructions 
held  to  sufflolently  define  attempt  to  manu- 
facture. 

The  speda]  ground  of  the  motion  for  a  new 
trial  which  alleged  that  the  court  erred  "in 
failing  to  instruct  the  jury  the  definition  of 
attempt  to  commit  the  crime  charged  in  the  in- 
diptment*'  is  without  merit.  The  judge  did 
charge  the  jury  that  if  they  had  a  reasonable 
doubt  of  the  defendant  being  guilty  of  manu- 
facturing intoxicating  liquors,  "then  acquit  him 
of  that  offense;  then  you  will  have  the  right, 
if  yon  are  satisfied  beyond  a  reasonable  doubt 
that  the  defendant  did  attempt  to  make  alco- 
holic liquors,  to  return  a  verdict  of  that  char- 
acter. You  have  the  right,  under  this  evidence, 
to  do  that  if  you  believe  that  to  be  the  truth 
of  this  transaction"— and  then  instructed  them 
as  to  the  form  of  the  verdict  in  the  event  they 
should  conclude  that  the  defendant  was  guilty 
only  of  the  attempt  to  make  intoxicating  liq- 
uor. 

Error  from  Superior  Court,  Lee  Oounty ;  Z. 
A.  Littlejohn,  Judge. 

Jake  Hooks  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

R,  R.  Forrester  and  W.  G.  Martin,  both 
of  Leesburg,  for  plaintiff  in  error. 

Jule  Felton»  SoL  Qen.,  of  Montezuma,  for 
the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  O.  J.,  and  LUKE,  J.,  concur. 


^s»For  other  caMs  see  same  toplo  and  KSY-NUMBBR  in  all  Key-Numbered  Digesta  and  Indexes 


a.) 

7  Ga.  App.  681) 

JONES  V.  STATE.     (No.   12761.) 

2ouTt  of  Appeals  of  Georgia,  Division  No.  1. 
Nov.  17, 1021.) 


(SyUahus  ly  the  Court,) 

rimfnal  law  ^s»9i3(4),  982— Exeessfveness  of 
sentence  not  ground  for  new  trial;  condition 
of  probation  hold  within  court's  province. 

JoDes  was  convicted  of  violating  the  motor 
hide  law  by  operating  an  antomobile  upon  a 
iblic  highway  while  under  the  influence  of 
toxicating  liquors.  He  was  sentenced  to  pay  a 
le  of  $50  and  serve  six  months  on  the  chain 
ing.  He  was  permitted  to  serve  the  six 
ontbs  chain-gang  sentence  without  the  con- 
ies of  the  chain-gang,  provided  he  should 
aintain  a  correct  life  and  indulge  in  no  unlaw- 

1,  disorderly,  injurious,  or  vicious  habits,  and 
port  to  the  probation  ofllcer  of  the  county 
lien  required,  and  should  not  run  or  operate 
I  automobile  or  other  motor  vehicle  during 
id  period  of  time,  and  that  the  running  or 
aerating  of  an   automobile  or  motor  Vehicle 

him  should  constitute  a  violation  of  the  pro- 
tion  sentence.  The  defendant  contends  in 
s  motion  for  new  trial  that  the  probation 
ntence  which  forbids  him  operating  an  au- 
mobile  or  other  motor  vehicle  during  the 
i  months  of  probation  entitles  him  to  a  new 
ial.    We  do  not  think  so. 

(a)  Excessiveness  or  harshness  of  a  sen- 
Dce  presents  no  reason  why  a  new  trial  should 

granted. 

(b)  Under  the  act  of  1913  (Ga.  I*.  1913,  p. 

2,  Park's  Ann.  Penal  Code  <  1061(a),  the 
obation  sentence  complained  of  by  the  defend- 
t  was  within  the  province  and  right  of  the 
urt. 

(c)  The  evidence  fully  authorised  the  con- 
ation, and  it  was  not  error  to  overrule  the  mo- 
m  for  a  new  triaL 

Error  from  aty  CJourt  of  Floyd  County; 
.  J.  Nunnally,  Judge. 

J.  L.  Jones  was  convicted  of  an  offense, 
d  he  brings  error.    Affirmed. 

Porter  &  Mebane,  of  Rome,  for  plaintiff  In 

ror. 

James  Maddox,  Sol.,  of  Rome,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  a  J.,  and  BLOODWORTH,  J., 

acur. 


r  Ga.  App.  798) 

MATHEWS  V.  STATE.     (No.   12910.) 

ourt  of  Appeals  of  Georgia,  Division  No.  1. 
Dec  14,  1921.) 

(ByUahwi  by  the  Court.) 

Sufficiency  of  Indiotment 

The  court  did  not  err  in  holding  that  the 
Ifctment  was  not  subject  to  general  demur- 
',  or  in  refusing  to  grant  a  new  triaL 


MATHEWS  V.  STATE  88 

(110  S.B.) 

(Additional  Syttalm  ly  Bdiiorial  Staff.) 

2.  Initictment  and  Information  ^=:»M0(I6)— In- 
dictment for  obtaining  goods  by  false  pro- 
tonses  held  sufficiently  to  Indicate  the  per- 
son to  whom  made. 

An  indictment  charging  that  defendant  pro- 
cured property  of  the  value  of  $50  by  false  and 
fraudulent  representations  that  he  was  the 
owner  of  a  certain  mare  for  which  a  bill  of 
sale  was  executed  to  the  person  defrauded  held 
not  demnrrnble,  under  Pen.  Code  1910,  |  954, 
providing  that  indictments  charging  the  offense 
in  statutory  language  or  so  plainly  that  jary 
may  easily  understand  nature  of  the  offense, 
are  sufficient,  as  failing  to  state  to  whom  the 
false  representations  were  made. 


3.  Indictment  and  Information  ^=>l47-~Special 
demurrer  proper  to  obtain  Information  as  to 
whom  false  representations  made. 

If  an  indictment  for  obtaining  property  by 
false  representations  falls  to  show  to  whom 
the  representations  were  made,  accused  may 
secure  such  information  by  filing  a  special  de- 
murrer. 

4.  Criminal  law  ^=>403— Record  of  bill  of  sale 
held  properly  admltt.ed  where  original  lost. 

In  a  prosecution  for  obtaining  property  by 
false  representations  as  to  the  ownership  of  a 
mare  sold,  it  was  not  error  to  allow  the  rec- 
ord of  the  bill  of  sale  to  be  introduced  where 
the  original  paper  had  been  lost  and  the  rec- 
ord was  sufficiently  identified. 

Error  from  dtj  Court  of  Greensboro ;  Jos. 
P.  Brown,  Judge. 

J.  R.  Mathews  was  convicted  of  a  misde- 
meanor, and  brings  error.    Affirmed. 

The  Indictment  charged  J.  R.  Mathews 
with  a  misdemeanor,  for  that  the  .accosed 
in  the  county  of  Green  and  the  state  of 
Georgia,  on  the  Ist  day  of  May,  1920 — 

"with  force  and  arms  did  unlawfully,  knowing- 
ly, fraudulently,  deceitfully  and  wrongfully  rep- 
resent that  he  owned  one  dark  bay  mare  with 
white  star  in  face,  one  white  foot,  eight  years 
old,  and  then  and  there  executed  a  bill  of  sale 
on  said  described  property  to  J.  R.  Hilsman. 
Said  representations  were  knowingly  false  and 
made  for  the  purpose  of  procuring  one  red  road 
cart  and  set  of  harness  of  the  value  of  ^0. 
Said  false  and  fraudulent  representations  were 
made  to  deceive  and  defraud  and  did  deceive 
and  defraud  the  said  J.  R.  Hilsman  in  the  sum 
of  $50,  contrary  to  the  laws  of  said  state,  the 
good  order,  peace,  and  dignity  thereof.' 


»» 


A  demurrer  to  the  indictment  was  over- 
ruled. The  only  ground  of  the  demurrer  in- 
sisted upon  before  this. court  is  as  follows: 

"Said  indictment  is  insufficient  in  law  and 
sets  forth  no  offense  against  the  statutes." 

The  sole  reason  given  in  the  brief  'of  coun- 
sel for  the  plaintiff  in  error  why  this  ground 
of  the  demuriser  was  good  is  that  the  indict- 
ment does  not  state  to  whom  the  alleged 
false  representations  were  made,  and  that 


^=:>For  otber  cases  see  same  topic  and  KSY-NUMBBR  in  all  Key-Numbered  Digeeii  aad  Indexes 
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the  defendant  was  entitled  to  this  informa- 
tion in  order  to  prepare  his  defense. 

W.  H.  Fisher  and  J.  G.  Faust,  both  of 
Greensboro,  for  plaintiff  in  error. 

Miles  W.  Lewis,  SoL,  of  Greensboro,  for 
the  State. 

BROYLES,  G.  J.  (after  stating  the  facts  as 
above).  [1]  We  are  of  the  opinion  that  the 
indictment  was  not  subject  to  the  ground  of 
demurrer  urged.  The  indictment  measured 
up  to  the  requirement  of  section  954  of  the 
Penal  Code  of  1910,  which  provides  that 
every  indictment  shall  be  deemed  sufficiently 
technical  and  correct  which  states  the  of- 
fense in  the  terms  and  language  of  the  stat- 
ute, or  BO  plainly  that  the  nature  of  the  of- 
fense charged  may  be  easily  understood  by 
the  Jury. 

[2]  We  think  it  is  reasonably  apparent, 
from  the  language  of  the  indictment,  that 
the  representations  were  made  to  J.  R.  Hils- 
man,  the  person  charged  to  have  been  de- 
frauded by  them. 

[8]  Furthermore,  if  the  indictment  did  not 
show  to  whom  the  representations  were 
made,  the  accused  could  have  secured  this 
information  by  filing  a  special  demurrer,  as 
was  done  in  tiie  case  of  McLendon  y.  State, 
16  Ga.  App.  262,  85  S.  E.  200,  cited  and  re- 
lied on  by  the  plaintiff  in  error. 

[4]  It  was  not  error  to  allow  the  record  of 
the  bill  of  sale  to  be  introduced  in  evidence. 
It  was  shown  without  dispute  that  the  origi- 
nal paper  had  been  lost  and  could  not  be 
found,  and  the  record  was  sufficiently  identi- 
fied to  authorize  Its  admission  in  evidenca 

The  remaining  special  grounds,  and  the 
general  grounds,  of  the  motion  for  a  new 
trial  are  not  referred  to  in  the  brief  of  coun- 
sel for  the  plaintiff  in  error,  and  are  there- 
fore treated  as  abandoned. 

Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Qa.  App.  €) 

PAYNE,  Director  General  of  Railroads,  v. 
MONROE.    (No.  12485.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  14,  1921.) 

(Syllabua  by  the  Court) 

I.  Carriers  ^s»IOO(l)r-Pre8cnbed  writtea  no- 
tice, prerequisite  to  demurrage,  mailed  to 
bonsignee,  legal  notloe  of  arrival  of  goods, 
whether  received  or  not. 

The  petition,  even  before  amendment,  did 
not  fail  to  set  forth  a  cause  of  action,  and  was 
therefore  not  subject  to  the  general  demurrer, 
since  it  does  uot  appear  that  tbe  demurrage 
charges,  which  it  Is  alleged  the  defendant  un- 
lawfully  collected,  accrued   by   yirtue  of  any 


contract  of  shipment,  and  since,  under  the 
rules  of  the  Railroad  Commission,  fixing  and 
prescribing  a  schedule  of  demurrage  rates,  it 
is  also  provided  as  a  prerequisite  to  such  a 
charge  that  the  delivering  carrier  shall  have 
given  notice  to  the  consignee  of  the  arrival  of 
the  freight  at  the  point  of  destination,  and 
since  the  petition  alleges  that  no  such  notice 
was  given  to  the  consignee.  It  is  ordinarily 
the  rule,  as  provided  by  the  Railroad  Com- 
mission, that,  where  a  consignor  ships  goods 
to  himself  or  to  his  order,  the  prescribed  writ- 
ten notice,  duly  mailed  to  the  consignee  at  the 
point  of  delivery,  shall  be  sufficient  legal  notice, 
whether  the  consignee  actually  receives  it  or 
not. 

2.  Allegations  In  petition  held  InsufRolent  on 
special  demurrer. 

The  allegations  of  the  original  petition,  set- 
ting up  that  the  agent  at  the  point  of  shipment 
had  misled  and  deceived  the  shipper,  by  stating 
that  the  goods  would  be  routed  to  tiie  point  of 
destination  over  the  line  of  a  different  carrier, 
and  the  amendment,  alleging  that  this  false 
statement  consituted  fraud  on  the  part  of  the 
defendant,  while  not  subject  to  the  objection 
urged,  that  such  allegations  were  an  attempt  to 
contravene  the  statute  of  frauds  (since,  the 
bill  of  lading  not  being  before  us,  it  cannot  be 
said  that  anything  therein  is  in  conflict  with 
the  alleged  oral  statement  of  the  receiving  and 
routing  agent),  and  wliile  such  a  statement 
of  an  agent  of  the  defendant,  acting  as  the  re- 
ceiving and  routing  agent,  if  not  in  conflict  with 
the  written  terms  of  the  contract  of  shipment, 
might  be  sufficient  to  relieve  the  shipper  of  the 
demurrage  charges,  in  the  absence  of  actual 
notice  that  the  goods  had  been  received  and 
were  being  held  at  the  point  of  destination  by 
another  carrier,  still,  since  the  petition  nowhere 
shows  that  puch  receiving  and  routing  agent  was 
the  agent  of  the  delivering  carrier,  that  made 
and  received  the  demurrage  charges  as  ware- 
houseman, both  such  original  allegations  and 
those  contained  in  the  amendment  should,  on 
the  special  demurrer  thereto,  have  been  ad- 
judged insufficient  on  that  particular  theory. 

3.  Carriers  ^=»202— Railroads  €s»5V^2,  New, 
vol.  6A  Key-No.  Series^Federal  control  held 
not  to  consolidate  Individual  carriers  as  to 
their  respective  legal  rights  and  liabilities; 
petition  held  not  to  allege  that  agent  of  Di- 
rector General  was  agent  of  tfelivoring  car- 
rier. 

Federal  control,  under  the  act  of  Congress 
(U.  S.  Comp.  St  §  1974a)  and  the  proclama- 
tions and  orders  of  the  President  of  the  United 
States  and  the  Director  General  of  Railroads, 
while  effecting  a  consolidation  of  the  physical 
control  of  the  different  transportation  systems, 
did  not  effect  a  consolidation  of  the  individual 
companies,  so  far  as  their  respective  legal 
rights  and  liabilities  were  concerned.  Missouri 
Pacific  R.  Co.  V.  Ault  (decided  June  1,  1921), 
256  U.  S.  — ,  41  Sup.  Ct  G9B,  695,  596,  65  L. 
]B:d.  — ;  Hines  v.  McO>ok,  25  Ga.  App.  395 
(103  S.  B.  690);  4  A.  L.  R.  1680,  case  notes; 
10  A.  L.  R.  956,  notes;  8  A.  L.  R.  969,  notes; 
13  A.  L.  R.  1023,  notes.  Hence  the  allegation 
that  the  receiving  and  routing  agent,  making 
the  misleading  statements,  was  the  agent  of  the 
Director  General,  did  not  amount  to  an  allega- 
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>n  that  he  was  th«  afent  of  the  delivevinf 
rrier  that,  as  a  warebouaemaii*  made  and  col- 
;ted  the  demurrage  charge  after  the  termi- 
tioD  of  the  transportatioiL 

Grounda  af  special  tfeMsrrsr  held  wttbout 
merit. 

The  remaiohig  groimds  of  special  demurrer 
e  without  merit. 

Error  from  Superior  Court,  Chatham  Coun- 
;   P.  W.  Meldrlm,  Judge. 

Action  by  T.  B.  Monroe  against  J.  B. 
lyne.  Director  General  of  Railroads.  Judg* 
snt  for  plaintiff,  and  defendant  brings  er- 
r.    Reversed. 

Lawrence  &  Abrahams  and  B.  A.  Cohen, 
I  of  Savannah,  for  plaintiflF  in  error. 
Leo  A.  MorrLsey  and  Shelby  Myrick,  both 
Savannah,  for  defendant  In  error. 

JENKINS,  P.  J.    Judgment  rereraed* 

STEPHENS  and  HILL,  JJ.,  concur. 


'  Ga.  App.  817) 

MERICAN  MAGH.  &  MFG.  CO.  V.  DAVI8. 

(No.  12544.) 

^onrt  of  Appeals  of  Georgia,  Division  No.  2. 
Dec.  14,  1921.) 

(ByUahua  by  the  VourtJ 

Master  and  servant  ^s»258( 1 1)— Petition  for 
injuries  by  hoisting  apparatus  held  sufllolent. 

The  petition  set  out  a  cause  of  action,  and 
e  general  demurrer  tiiereto  was  properly 
erruled. 

(Additional  Byllabu9  hy  EdiUMrial  Staff.) 

Master  and  ssrvant  ^=s>26l  (4)— Petition  held 
not  to  show  contributory  negligence  In  using 
liolsting  apparatus. 

Where  a  servant  employed  to  operate  an 
:  hammer  was  ordered  by  his  foreman  to  go 
:o  another  department  of  the  factory  and 
sist  in  moving  a  heavy  door,  and  was  in- 
red  by  the  fall  of  the  crane  used  to  hoist  the 
or,  the  track  on  which  it  moved  being  de- 
:tive,  the  petition  held  not  to  disclose  a  want 

ordinary  care  on  plaintiff's  part;  he  not 
owing  of  the  defect  in  the  equipment. 

Master  and  ssrvant  ^=p258(I I) —  Petition 
leld  to  show  furnishing  unsafe  Instrumental- 
ty. 

Where  a  servant  was  ordered  by  his  fore- 
in  to  assist  in  moving  a  heavy  door  in  an- 
ler  part  of  the  plant,  and  was  injured  by  the 
1  of  a  crane,  through  the  breaking  of  the 
ick  on  which  it  ran,  held,  that  the  petition 
eged  that  plaintiff  was  furnished  with  a  dan- 
rous  and  unsafe  instrumentality. 


Master  and  servant  ^=> 1 55 (I)— Warning  of 
langer  from  defective  track  for  crane  r»- 
lulred. 

The  obligation  rests  on  the  master  to  warn 
s  servant  of  any  defect  or  insufficiency  not 


known  to  the  servant,  and  whldi  could  not  he 
discovered  by  the  ezerdse  of  ordinary  care  on 
the  servant's  part,  and  which  is  latent  in  its 
nature,  and  is  particularly  applicable  to  a  track 
constructed  on  top  of  a  building,  with  connect- 
ing wheels  and  supports,  and  to  a  crane  run- 
ning over  it. 

5.  Master  and  servant  ^=9235(7)— Servant  held 
not  undsr  duty  of  inspection. 

There  is  no  duty  on  the  part  of  a  servant  of 
inspection,  especially  where  the  servant  Is 
chsnged  from  the  work  that  he  was  employed 
to  do  and  given  a  new  and  altogether  differ- 
ent Job. 

6.  Master  and  servant  «s»26l(4)  —  Petition 
held  to  show  servant's  want  of  knowledge  of 
defeets. 

Where  a  servant  was  ordered  by  his  fore- 
man to  go  to  another  part  of  the  plaiit  and  as- 
sist in  moving  a  heavy  door,  and  was  injured  by 
the  fell  of  the  hoisting  apparatus  used  to  move 
the  door,  petition  held  sufficiently  to  allege  that 
plaintiff  did  not  have  equal  means  with  the 
master  of  ascertaining  the  defects  which  caus- 
ed the  injury,  and  by  the  exercise  of  care  could 
not  have  known  thereof. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  Charles  Davis  against  the  Amer- 
ican Machine  &  Manufacturing  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Westmoreland  ft  Smith,  of  Atlanta,  for 
plaintiff  in  error. 

Hewlett  &  Dennis,  of  Atlanta,  for  defend- 
ant in  error. 

STEPHENS,  J.  After  an  examination  of 
the  record  in  this  case,  the  following  is 
quoted  substantially  from  the  brief  of  coun- 
sel for  the  defendant  in  error,  and  is  hereby 
adopted  as  our  opinion  in  this  case: 

Charlie  Davis  filed  bis  petition  against  the 
American  Machine  &  Manufacturing  Coak- 
pany,  alleging:  That  he  was  in  its  enploy- 
ment  on  June  4,  1920,  as  an  operator  of  an 
air  hammer,  and  on  said  date  was  directed 
by  one  Black,  a  foreman  who  was  in  charge 
of  him,  and  whose  duty  and  right  it  was 
to  direct  him  as  to  the  kind  and  class  of 
work  that  he  was  to  do,  and  as  to  the  place 
or  places  in  which  he  was  to  perform  said 
work,  to  leave  his  work  at  the  air  hammor 
and  go  into  the  foundry  room  and  assist  in 
moving  a  heavy  Iron  door ;  that  the  iron  door 
was  to  be  raised  by  means  of  a  block  and  tadc- 
le,  fastened  to  a  crane  which  was  operated 
over  tracks,  by  means  of  wheels  whlcii  ran  <m 
the  tracks;  that  said  door  was  being  raised  by 
means  of  said  block  and  tackle,  and  it  cleared 
the  ground,  so  that  its  entire  weight  was  im- 
posed upon  the  crane,  the  latter  began  to 
move  over  the  tracks,  and  had  moved  but  a 
short  distance,  when,  without  any  warning, 
both  crane  and  all  of  its  parts,  together  with 
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the  door  attached  to  It,  saddenly  and  swift- 
ly fell  from  its  tracks  or  rails  to  the  ground 
beneath,  striking  the  petitioner  and  severe- 
ly injuring  him.  After  a  detailed  statement 
of  the  injuries,  the  petition  stated  that  the 
wheels  of  the  crane  were  so  affixed  to  it  as 
that  the  flanges  were  on  the  outside  of  the 
rails,  and  the  supports  between  the  rails, 
as  well  as  those  between  the  wheels,  were 
loose,  so  that,  when  weight  was  brought  to 
bear  upon  the  crane,  the  rails  and  supports 
would  give,  and  thereby  would  leave  the 
tracks,  thus  causing  the  crane  to  f^;  that 
the  track  was  broken,  and,  on  account  of 
all  of  said  defects,  the  crane  fell,  and  by 
reason  of  the  same  had  previously  fallen 
at  least  three  times  in  the  interim  of  the 
several  months  immediately  preceding  the 
date  of  the  petitioner's  injuries. 

The  petiUon  further  stated:  That  the 
plaintiff  knew  nothing  6f  the  defects  and  in- 
sufficiencies aforesaid ;  that  he  was  not  warn- 
ed of  them  by  defendant,  or  by  any  other 
person;  that  said  defects  and  insufficiencies 
were  -known  to  defendant,  or,  in  the  exercise 
of  ordinary  care,  should  have  been  known 
to  it;  that  he  was  in  the  exercise  of  ordinary 
care,  and  was  free  from  fault  and  blame  in 
the  premises,  and  his  injuries  were  occasion- 
ed by  negligence  on  the  part  of  the  defend- 
ant: (1)  In  ordering  him  to  use  and  operate 
said  crane  in  its  defective  condition  afore- 
said; (2)  in  furnishing  to  him  a  dangerous 
and  unsafe  instrumentality  with  which  to 
work;  (3)  in  placing  him  to  work  in  a  dan- 
gerous and  unsafe  place;  and  (4)  in  failing  to 
warn  him  of  the  dangers  incident  to  the 
work. 

[1]  The  defendant  filed  a  demurrer,  alleg- 
ing simply  that  the  petition  set  forth  no 
cause  of  action.  The  demurrer  was  properly 
overruled.  The  following  objections  are 
urged  in  the  brief  of  counsel  for  the  plain- 
tiff in  error,  in  an  effort  to  show  that  the 
petition  sets  forth  no  cause  of  action:  (1) 
That  it  shows  on  its  face  that  the  plaintiff 
failed  to  exercise  ordinary  care  for  his  own 
safety;  (2)  that  none  of  the  acts  of  negli- 
gence set  forth  in  paragraph  15  of  the  peti- 
tion constitute  actionable  negligence;  (3) 
that  the  petition  shows  that  the  plaintiff  was 
Injured  by  the  acts  of  a  fellow  servant;  (4) 
that  the  petition  contains  no  allegation  that 
the  plaintiff  did  not  have  equal  means  with 
the  master  of  ascertaining  the  defects  that 
caused  his  injuries,  and  by  the  exercise  of 
ordinary  care  could  not  have  known  of  said 
defects. 

[2]  The  petition  does  not  disclose  a  want 
of  ordinary  care  on  the  part  of  the  plaintiff. 
He  states  therein  that  he  knew  of  no  defects 
or  insufficiencies  in  the  equipment  that  was 
being  used  in  the  work,  which  was  aside 
from  his  regular  line  of  work  and  in  another 
part  of  defendant's  plant  That  being  the 
case,_  there  'jrould  be  no  obligation  on  his 


part  to  Jump  out  of  the  way  Immediately 
after  hoisting  the  door.  Had  the  crane  in 
all  of  its  parts  be^i  in  good  order,  there 
would  have  been  no  want  of  ordinary  care 
in  standing  under  or  adjacent  to  the  place. 
There  is  no  allegation  that  he  was  looking 
right  at  the  machine  when  it  fell.  The  peti- 
tion is  silent  as  to  the  exact  po8iti<m  he 
occupied,  or  as  to  the  way  in  which  he  was 
looking.  This  might  have  been  the  subject- 
matter  of  a  special  demurrer,  but  certainly 
a  general  demurrer  did  not  cover  it.  In  the 
first  specification  of  negligence  it  is  alleged 
that  th^  petitioner  was  ordered  by  the  man 
who  had  him  in  charge,  and  who  assigned 
work  to  him,  and  who  directed  where  he 
should  work,  to  go  to  the  foundry  room  and 
assist  in  moving  a  heavy  iron  door.  It  is 
true  there  is  no  allegation  that  he  was  order- 
ed to  move  it  by  means  of  the  block  and  tack- 
le and  crane;  but  it  would  be  fair  to  infer 
that  such  was  the  case,  because  very  heavy 
objects  are  moved  in  machine  shops  by 
means  of  cranes. 

[3]  In  the  second  specification  it  is  alleged 
that  the  defendant  furnished  to  the  plaintiff 
a  dangerous  and  unsafe  instrumentality  with 
which  to  work.  Bearing  in  mind  the  allega- 
tions of  the  petition  respecting  the  way  that 
the  wheels  were  put  on  the  rails,  and  the 
looseness  of  the  supports  of  the  rails  and 
the  wheels,  and  the  further  important  allega- 
tion that  the  track  ur  the  rail  was  broken, 
it  seems  that  the  plaintiff  was  furnished 
with  a  dangerous  and  unsafe  instrumentali- 
ty. The  third  specification  has  to  do  with  the 
negligence  of  putting  the  plaintiff  to  work 
in  a  dangerous  and  unsafe  place.  This,  of 
course,  was  a  permanent  structure.  Gars 
and  tracks  are  not  built  indoors,  in  manu- 
facturing plants,  to  be  used  a  short  time, 
and  then  discarded.  They  are  as  much  of  a 
fixture  as  a  furnace,  or  the  foundation  of 
an  engine,  or  any  other  piece  of  heavy  ma* 
chinery  which  is  given  a  place  in  the  factory 
or  machine  shop  from  its  very  inception. 

[4,  5J  The  last  specification  complains  of 
a  failure  to  warn  the  petitioner.  The  obliga- 
tion rests  upon  the  master  to  warn  the  serv- 
ant of  any  defect  or  insufficiency  not  known 
to  the  servant  and  which  could  not  be  dis- 
covered by  the  exercise  of  ordinary  care  on 
the  servant's  part,  and  which  is  latent  in  its 
nature.  This  certainly  ought  to  apply  to  a 
track  constructed  in  the  top  of  a  building, 
and  the  wheels  and  supports,  etc.,  connected 
with  the  track  and  the  crane  running  over 
it  The  master  is  required  to  inspect  his 
appliances.  There  is  no  duty  upon  the  part 
of  the  servant  of  inspection,  especially  where 
the  servant  is  changed  from  the  work  that 
he  was  employed  to  do  and  given  a  new  and 
an  altogether  different  job,  as  appears  to 
have  been  done  in  this  case. 

[6]  With  regard  to  the  charge  that  the 
petition  did  not  contain  an  allegation  that 
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be  plaintiff  did  not  have  equal  means  with 
be  master  of  ascertaining  the  defects  that 
aused  the  Injury,  and  by  the  exercise  of 
rdinary  care  could  not  have  known  thereof, 
:  appears  that'  the  plaintiff  had  left  his  ae- 
ustomed  work  and  gone  off  to  an  entirely 
ew  Job,  outside  of  his  regular  employment; 
liat  the  crane  and  all  its  parts  was  some 
istance  from  the  ground,  approximately  12 
cet,  and  that  the  crane  had  fallen  three 
lines  shortly  before  this.  Is.it  an  unrea- 
>nable  inference,  from  all  these  facts,  that 
le  servant  did  not  have  equal  means  with 
le  master  of  ascertaining  the  defects  which 
lused  his  injury?  The  petition  set  out  a 
iuso  of  action,  and  was  good  as  against  gen- 
-al  demurrer. 
Judgiueut  affirmed. 

mm  J.,  concurs. 
JENIvINS,  P.  J.,  disqualified. 


1:7  Ga.  App.  600) 

JONES  V.  STATE.     (No.    12684.) 

!^ourt  of  Appeals  of  Georgia,  Division  No.  1. 
Nov.  16,  1921.) 

(Syllabui  hy  the  Court.) 

riminal  law  (S=s>878 (2)— General  verdict  act 
sustainable  where  there  Is  no  evidence  to 
support  one  count. 

A  general  verdict  of  guilty  upon  an  indict- 
ent  containing  two  couDts,  each  charging  a 
olatioD  of  a  different  penal  statute,  cannot  be 
istalne'd  where  there  is  no  evidence  to  sup- 
ivt  a  conviction  upon  one  of  the  counts. 

Error  from  Superior  Court,  Glascock  Coun- 
;  E.  T.  Shurley,  Judge. 

Vergion  Jones  was  convicted  of  carrying 
concealed  pistol  and  carrying  a  pistol  with- 
it  a  license,  and  he  brings  error.    Reversed. 

B.  F.  Walker,  of  Gibson,  for  plaintiff  in 

ror. 

M.  L.  Felts,  Sol.  Gen.,  of  Warren  ton,  for 

e  State. 

BLOODWORTH,  J.  The  Indictment  In 
is  case  contains  two  counts;  the  first  charg- 
er the  accused  with  carrying  a  concealed 
stnl,  and  the  second  that  he  carried  a 
stol  without  having  a  license.  There  was 
freneral  verdict  of  guilty.  This  moans 
lilty  on  boj^h  counts.  In  his  motion  for  a 
w  trial,  it  is  insisted  that  there  is  no  evi- 
fnce  to  support  a  verdict  of  guilty  on  the 
•St  count  While  there  Is  some  evidence 
support  a  verdict  on  the  second  count,  we 
rree  with  him  that  there  is  none  to  sup- 
rt  a  finding  that  he  had  a  pistol  concealed. 


In  Morse  v.  State,  10  Ga.  App.  06,  72  S.  E. 
536,  Judge  Powell  said: 

"The  conviction  upon  the  first  count  cannot 
be  sustained.  This  being  so,  the  verdict  is 
without  evidence  to  support  it.  The  error  is 
not  harmless,  for,  under  the  indictment  and  the 
verdict,  the  defendant  could  be  sentenced  to 
the  maximum  punishment  for  each  offense, 
and  the  sentences  might  be  made  cumulative. 
The  two  counts  stand  just  as  if  they  were  two 
indictments;  and  the  right  to  impose  sentence, 
where  the  verdict  is  general  in  such  a  case, 
is  the  right  to  sentence  as  for  two  separate 
and  distinct  offenses.  The  law  in  this  respect 
is  well  established.  Hall  v.  State,  8  Ga.  App. 
747  (70  S.  J3.  211) ;  Tooke  v.  State,  4  Ga.  App. 
405  (61  S.  E.  917);  Driver  v.  State,  112  Ga. 
229  (37  S.  B.  400)." 

As  a  new  trial  must  be  ordered,  and  the 
error   complained   of  in   the  other   special 
ground  of  the  motion  for  a  new  trial  is  such< 
as  will  not  likely  recur  on  another  trial,  it 
is  unnecessary  to  consider  that  ground. 

Judgment  reversed. 

BROYLES,  a  J.,  and  LUKE,  J^  concur. 


(27  Oa.  App.  609) 
WILLIAMS  V.  STATE.     (No.  12705.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  16, 1021.) 

(Syllabua  hy  the  Court,) 

Criminal  law  ^s»878( 2)— General  verdiet  means 
guilty  on  both  cennts,  and  Is  unsupported 
when  evidence  does  not  support  one  connL 

The  indictment  in  this  case  contains  two 
counts;  the  first  charging  that  the  accused  had 
in  his  possession,  custody,  and  control  certain 
liquors,  and  the  second  that  he  sold  such  liq- 
uors. Upon  the  trial  the  jury  returned  a  gen- 
eral verdict  of  guilty,  which  means  guilty  on 
both  counts:  and,  as  there  is  no  evidence  to 
show  any  sale,  the  verdict  is  without  evidence 
to  support  it.  See  Jones  v.  State  (No.  12684) 
27  Ga.  App.  — ,  110  S.  B.  37,  this  day  decided. 
See,  also.  Sewell  v.  State,  23  Ga.  App.  766(5), 
99  S.  E.  320.  and  Morse  v.  State,  10  Ga.  App. 
66,  72  S.  E.  584. 

Error  from  Superior  Court,  Muscogee 
CJounty;  Geo.  P.  Munro,  Judge. 

L.  B.  Williams,  alias  Peachtree  Williams, 
was  convicted  of  possessing  and  selling  liq> 
uors,  and  he  brings  error.    Reversed. 

Terrell  &  Foley  and  Geo.  O.  Palmer,  all 
of  Columbus,  for  plaintiff  in  error. 

0.  F.  McLaughlin,  Sol.  Gen.,  of  Columbus, 
for  the  State. 

BLOODWORTH,  J.    Judgment  reversed. 
BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 
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(28  Ga.  App.  19) 

HAGAN  GROCERY  CO.  »t  al.  v.  GRICE. 

(No.  12708.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

Dec  14, 1921.) 

(Syllabus  by  the  Court.) 

1.  Action  ^=»50(5)^Petitloii  In  action  against 
corporations  Jointly  for  purchase  price  of 
goods  sold  held  not  multifarious. 

The  petition  was  not  multifarious,  nor  waa 
it  defective  for  any  other  reason  alleged  in  the 
demurrers.  It  appears  from  the  petition  that 
the  commodity  was  sold  to  the  defendant  cor- 
porations jointly,  each  acting  through  its  pres- 
ident, who  was  the  same  person. 

2.  Accord  and  satisfaction  ^=97(1)— Acceptance 
of  part  payment  with  promise  to  pay  remain- 
der held  not  to  extinguish  entire  account. 

While  it  is  true  that  where  the  aggregate 
amount  of  an  account  is  in  dispute,  but  the 
debtor  concedes  a  liability  for  a  part  thereof, 
and  tenders  that  sum  in  payment,  on  condition 
that  it  shall  be  in  full  settlement,  the  creditor, 
by  retaining  and  using  the  money,  checlc,  or  oth- 
er thing  of  value  so  tendered,  extinguishes  the 
whole  account,  yet  the  creditor's  acceptance 
of  a  draft  for  80  per  cent,  of  an  amount 
claimed  by  him  to  be  due  for  a  carload  of  pea- 
nuts, with  a  statement  from  the  debtor  that  the 
remaining  20  per  cent,  would  be  remitted  as 
soon  as  received  by  the  debtor  from  the  per- 
son to  whom  the  debtor  had  shipped  the  pea- 
nuts, would  not  result  In  extinguishment  of  the 
whole  account. 

3.  Sufficiency  of  eviilence. 

The  evidence  for  the  plaintiff  contradicted 
the  evidence  for  the  defendants  on  all  essen- 
tial matters  at  issue.  There  was  evidence  to 
sustain  the  verdict,  and  the  court  did  not  err  in 
refusing  to  grant  a  new  triaL 

Error  from  Superior  Court,  Seminole 
County;   W.  C.  WorriU,  Judge. 

Action  by  J.  W.  Grlce,  trustee  for  use, 
etc.,  against  the  Hagan  Grocery  Company 
and  others.  Judgment  for  plaintiff  and  de- 
fendants bring  error.    Aflirmed. 

Warren  &  Bryant,  suing  for  the  use  of  the 
Tennessee  Chemical  Company,  allege  in  their 
petition  that  the  defendants,  the  Ilagan  Gro- 
cery Company  and  the  Decatur  Brol^erage 
Company,  are  indebted  to  the  petitioner  in 
the  sum  of  $299.76;  that  Warren  &  Bryant 
were  indebted  to  the  Tennessee  Chemical 
Company  in  the  sum  of  $1,425.15,  evidenced 
by  a  promissory  note;  that  at  the  time  of 
the  execution  of  the  note  L.  C.  Brown  was 
the  duly  authorized  agent  of  the  Tennessee 
Chemical  Company,  and  has  since  been  its 
agent;  that  Warren  &  Bryant  failed  to  pay 
the  note  when  due,  and  that  L.  C.  Brown, 
while  negotiating  with  Warren  &  Bryant 
about  the  payment  of  the  note,  was  informed 
by  them   that  they  were  the  growers  and 


owners  of  a  large  number  of  peanuts  hdd 
on  storage  by  them,  which  they  desired  to 
sell,  and  that  they  would  allow  the  proceeds 
of  the  sale  to  go  in  liquidation  of  the  note* 
.and  they  authorized  Brown  to  find  a  pur^ 
chaser  for  the  peanuts  and  sell  thena  and 
appropriate  the  proceeds  in  liquidation  of 
the  note;  that,  In  pursuance  of  such  author- 
ity from  Warren  ft  Bryant,  and  acting  as  the 
agent  of  the  Tennessee  Chemical  (company, 
said  Brown  offered  the  peanuts  for  sale  to 
A.  G.  Hagan,  the  president  and  manager  of 
the  two  defendant  corporations,  whereupon 
Hagan  offered  to  buy  the  peanuts  f.  o.  b. 
cars  at  Jakin,  Ga.,  and  pay  for  them  at  the 
rate  of  $90  per  ton  after  his  inspection  and 
loading  on  the  cars;    that  Brown  reported 
to  Warren  &  Bryant  the  sale  of  the  peanuts 
at  that  rate,  and  the  sale  was  confirmed  by 
them;    that  the  defendants,  acting  through 
their  manager,  A.  G.  Hagan,  sent  their  in- 
spector to  Ja]£in  for  the  purpose  of  inspect- 
ing and  loading  the  peanuts,  and  the  inspec- 
tor did  inspect  and  superintend  the  loading 
of  the  peanuts,  and  that  the  total  amount  of 
the  value  of  these  peanuts  at  said  rate  was 
$1,499.35;    that  the  peanuts  were  loaded  in 
a  named  car,  and  consigned  to  the  order  of 
the  Decatur  Brokerage  Company,  at  Peters- 
burg, Va.,  "order  notify  the  Bamhart  Mer- 
cantile Company,"  and  the  bill  of  lading  was 
accordingly  taken  from  the  agent  of  the  rail- 
road  compapy;    that  upon   inspection    and 
loading  as  aforesaid  the  defendants  were  due 
plaintiffs  $1,499.35,  which  sum  was  not  then 
paid;    that  the  defendant   Hagan   Grocery 
Comi)any  sent  to  Brown,  agent  as  aforesaid 
of  the  Tennessee  Chemical  Company,  in  the 
sale  of  the  peanuts,  for  the  benefit  of  Warren 
&  Bryant,  in  payment  of  their  note,  a  draft 
for  $1,199.59,  which  they  represented  to  be  in 
settlement  of  80  per  cent  of  the  purchase 
price  of  the  car  of  peanuts,  but  that  the  de- 
fendants did  not,  at  that  time,  and  have  not 
since,  paid  the  balance,  or  20  per  cent.,  of  the 
purchase  price  of  the  car  of  peanuts,  amount- 
ing to  $290.87,  and  that  they  are  still  indebt- 
ed to  the  plaintiff  in  that  sum;  that  the  pro- 
ceeds of  the  draft  for  $1,199.59  were  received 
by  the  Tennessee  Chemical  Company  through 
their  agent,  Brown,  and  were  applied  as  a 
credit  upon  the  note  of  Warren  &  Bryant: 
that  the  balance  due  on  the  purchase  price  of 
the  car  of  peanuts  is  to  be  applied  as  a  fur- 
ther credit  upon  the  indebtedness;   that  the 
defendant,  in  negotiating  for  the  sale  of  the 
peanuts  belonging  to  Warren  ft  Bryant  by 
Brown,   knew   that   Brown   was   acting  as 
agent  in  said  sale  of  Warren  &  Bryant  and 
the  Tennessee  Chemical  Company,  for  the 
benefit  of  Warren  &  Bryant    Warren  &  Bry- 
ant were  afterwards  adjudicated  bankrupts, 
and  the  petition  was  amended  by  adding  the 
name  of  the  trustee  in  bankruptcy  as  a  par- 
ty plaintiff. 


dtssFor  other  cases  see  same  topic  and  KET-NUMBER  in  aU  Key-Numbered  DigestB  and  IndezM 
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John  R.  Wilson,  of  Bainbridge,  Robin  Ii.f3.  Carriers  «=» 1 97 (I)— Railroad  oompaay  hald 


ox,   of   Donaldsonville,   and   H.   C.   Harri 
>n.  of  Bainbridge,  for  plaintiffs  In  error. 
Ilartsfield   &   Conger,  of  Bainbridge,  for 
ifendant  in  error. 

IIIIiL,  J.    Judgment  affirmed. 

JENKINS.  P.  J.,  and  STEPHENS,  J.,  con- 
ir. 


entitled  to  demand  freight  and  demurrage 
cliarges  for  tractor  refused  by  consignee. 
The  railway  company  bad  a  rigfat  to  de- 
mand, and  it  was  its  duty  to  collect,  the  charges 
prescribed  by  the  railroad  commission  for 
freight  on  the  shipment,  as  well  as  for  demur* 
rage,  and  its  refusal  to  deliver  the  shipment 
until  payment  or  tender  of  the  charges  did  not 
amount  to  a  conversion  of  the  property,  and  a 
nonsuit  was  properly  awarded. 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  C.  II.  Sipple  and  others  against 
the  Seaboard  Air  Line  Railway  Company. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Affirmed. 

Mclntire,  Walsh  &  Bernstein,  of  Savan- 
nah, for  plaintiffs  in  error. 

Anderson,  Cann  &  Cann,  of  Savannah,  for 
defendant  in  error. 

HILL,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


>  Ga.  App.  16) 

IPPLE  et  al.  v.  SEABOARD  AIR  LINE  RY. 
.     CO.      (No.    12682.)* 

:ourt  of  Appeals  of  Georda,  Division  No.  2. 

Dec.  14,  1921.) 

f Syllabus  hy  the  Court.) 

Carriers  <&=> 1 97 (I)— -Railroad  company  not 
liable  In  conversion  for  holding  shipment  for 
charges. 

This  Is  a  suit  for  the  recovery  of  a  tractor 
loged  to  have  been  converted  by  the  def end- 
it.  The  tractor  was  shipped  over  the  de- 
ndant*s  railroad  from  Savannah  to  Vidalia, 
\.  After  some  delay  the  tractor  arrived  at 
dalia  in  a  damaged  condition  and  was  refused 

the  consignee.    The  consijirnor  also  refused 

accept  the  tractor,  and  claimed  as  damages 

ainst  the  railway  company  the  foil  value  of 

e  machine.    After  some  negotiations  between 

e  consignor  and  the  defendant  an  agreement 

IS  reached  by  which  the  defendant  agreed  to 

turn  the  tractor  to  Savannah  free  of  charges. 

hen  the  tractor  arrived  at  Savannah  the  de- 

ndant  refused  to  deliver  it  to  the  consignor, 

cf»pt   upon  the  payment  of  the  accumulated 

argres,  freight  charges,  and  demurrage  char- 

R.     Tlie  plaintiff  refused  to  pay  any  charges 

iflt^oevei'      tfdcl* 

rh^  railway  company  had  the  right  to  hold    1^^^"' .ZTfi'Jl^T"^  ^?^  "!f  payment  ot 

5  shipment  nntil  payment  or  tender  of  the  ;  ?rq*'„"£SS/S^^^'°;^,  ^'  ^"'f'  tfri^Tu^^ 

J    . ^  jxu      vs  ^       .       As^iyf  P- ^-&v)»  does  not  cover  a  postdated  check 

.rued  charges,  and  the  shipper  cannot  mam-  ,  ^..^     t,j  ^y  the  payee  prior  to  the  date  of  the 

n   trover  for  refusal  to  dehyer  the  p.od8  ;  ^^ck  and  "with  distinct  knowledge  that  the 
thont  such  payment  or  tender.    L.  &  N.  B.    p,p„  constitutes  nothing  more  thai  a  promise 

that,  on  the  future  date  specified  as  the  day  of 
payment,  the  drawer  will  have  in  the  bank  the 
funds  necessary  to  meet  the  check." 


(27  Ga.  App.  772) 
STRICKLAND  v.  STATE.     (No.  12946.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  13,  1921.) 

(8yllahu9  hy  the  Court.) 

False  pretenses  <8=»7 (2)— Statute  penalizing 
utterance  of  worthless  checks  does  not  6over 
postdated  check  accepted  with  knowledge. 

The  act  of  1919  penalizing  the  .making, 
drawing,  uttering,  or  delivering  of  worthless 
checks,  drafts,  or  orders  for  the  payment  of 


V.  South  Flour  &  Grain  Co.,  136  Ga.  638^ 


S.  E.  884. 


Carriers  «=»I3(I)— Cannot  transport  ship- 
nent  for  less  than  rates  fixed  by  state  Rail- 
oad  Commission,  or  make  storage  charges 
it  greater  rate  than  that  so  fixed. 

It  is  not  within  the  power  of  a  railroad 
npany  and  a  shipper  to  agree  for  a  shipment 
be  carried  at  a  less  rate  than  that  prescribed 
the  state  Railroad  Ck)mmis8ion  or  to  trans- 
rt  freight  free.  ^  Civ.  Code  1910,  S  2629; 
ntral  of  Ga.  Ry.  Co.  v.  Willingham,  8  Ga. 
p.  817.  70  S.  E.  199.  Nor  can  any  railroad 
npany  make  any  charge  for  storage  of  freight 
iater  than  that  fixed  by  the  commission  for 
±  particular  storage,  or  discriminate,  direct- 
or indirectly,  by  means  of  rebate  or  any  oth- 

device,  in  such  charges  between  persons. 
7.  Code  1910,  {  2651;  Jelks  v.  P.  &  R.  Ry. 
.,  14  Ga.  App.  96,  80  S.  E.  216;  Bewley- 
irst  Coal  Co.  v.  W.  &  A.  R.  Co.,  17  Ga.  App. 
1,  87  S.  E.  702.       . 


Error  from  City  Court  of  Miller  (bounty; 
W.  I.  Geer,  Judge. 

D.  S.  Strickland  was  convicted  of  uttering 
a  check  with  intent  to  defraud,  and  he 
brings  error.     Reversed. 

N.  I/.  Stapleton,  of  Colquitt,  for  plaintiff 
in  error. 
P.  D.  Rich,  SoL,  of  Colquitt,  for  the  State. 

BROYLES,  0.  J.  The  accusation  under 
which  the  defendant  was  tried  and  convicted 
was  based  upon  section  34  of  the  act  of  1919 
(Ga.  U  1919,  p.  220),  which  section  is  as  fol- 
lows: 

••Any  person  who,  with  intent  to  defraud, 
shall  make,  or  draw,  or  utter,  or  deliver  any 
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check,  draft,  or  order  for  the  payment  of  money 
upon  any  bank,  or  other  depository,  knowing 
at  the  time  of  such  making,  drawing,  uttering 
or  delivery  that  the  maker  or  drawer  has  not 
sufficient  funds  in  or  credit  with  such  bank,  or 
other  depository,  for  the  payment  of  such 
check,  draft  or  order  in  full  upon  its  presenta- 
tion, shall  be  guilty  of  a  misdemeanor.  The 
making,  drawing,  uttering  or  delivering  of  such 
check,  draft  or  order  as  aforesaid,  shall  be 
prima  facie  evidence  of  intent  to  defraud.  The 
word  'credit'  as  used  herein  shall  be  construed 
to  mean  an  arrangement  or  understanding  with 
the  bank  or  depository  for  the  payment  of 
such  check,  draft  or' order." 

The  evidence  shows  that  the  paper  which 
forms  the  basis  of  the  prosecution  In  the  In- 
stant case  was  a  postdated  check,  and  that 
the  payee  named  therein  was  fully  apprised 
of  that  fact  at  the  time  the  check  was  made 
and  delivered  to  him,  which  was  prior  to  the 
date  specified  In  the  check  as  the  day  of 
payment.  As  to  this  the  payee's  own  testi- 
mony was: 

*'I  knew  this  check  was  postdated  when  I 
took  it  Mr.  Strickland  [the  defendant]  told 
me  when  he  gave  me  the  check  that  he  did  not 
have  the  money  to  spare  with  which  to  pay  me 
at  that  time,  and  therefore  wished  to  date  the 
check  ahead.*' 

In  the  case  of  Neldllnger  y.  State,  17  Ga. 
App.  811  (2),  88  S.  E.  687,  this  court  held: 

*'In  the  passage  of  the  ^worthless  check  act,* 
supra,  the  General  Assembly  properly  intended 
to  penalize  the  drawing  and  uttering  of  a 
check,  draft,  or  order  when  the  drawee  [payee?] 
accepts  it  with  good  reason  to  believe  that  the 
drawer  actually  has,  in  the  hands  of  the 
drawee,  sufficient  funds  to  meet  it.  The  stat- 
ute was  not  intended  to  cover  a  postdated  check 
accepted  by  the  payee  with  distinct  knowledge 
that  the  paper  constitutes  nothing  more  than  a 
promise  that,  on  the  future  date  specified  as 
the  day  of  payment,  the  drawer  will  have  in 
the  bank  the  funds  necessary  to  meet  the  check. 
In  drawing  a  postdated  check  there  is  either 
an  implication  that  the  payment  Is  not  to  be 
finally  consummated  until  the  date  named 
therein,  or  an  implication  that  payment  Is  post- 
poned because  the  drawer  has  not,  at  the  time 
of  drawing  the  check,  sufficient  funds  to  meet  it 
In  either  event  a  postdated  check  is  merely 
a  promise  to  pay  in  the  future,  and  a  breach 
of  this  promise  would  not  subject  the  drawer 
of  the  check  to  the  penalty  of  the  act  of  1914, 
although  he  might  be  guilty  of  cheating  and 
swindling  if  he  obtained  money  or  other  things 
of  value  by  false  and  fraudulent  8tatern<»uts, 
either  in  connection  with  or  disconnected  from 
the  drawing  of  the  check." 

It  is  true  that  the  accusation  in  the  Neld- 
llnger Case  was  based  upon  the  act  of  1914 
(Ga.  L.  1914,  p.  86),  whereas  the  accusation 
in  the  instant  case  was  based  upon  the  act 
of  1919  (Ga.  L.  1919,  p.  220).  However,  the 
latter  act  does  not,  either  expressly  or  im- 
pliedly, make  penal  the  giving  of  a  postdated 
check  without  sufficient  funds  in  the  bank  to 


meet  it  On  the  contrary,  the  express  state-' 
ment  of  section  34  of  the  act  of  1919  is  in 
line  with  the  ruling  made  in  the  Neldllnger 
Case,  that  one  cannot  be  criminally  liable 
for  giving  a  worthless  postdated  check,  for 
its  provisions  as  to  checks  or  other  papers 
therein  mentioned  are  confined  to  such  pa- 
pers as  are  accepted  with  knowledge,  ''at 
the  time  of  such  making,  drawing,  uttering 
or  delivery,  that  the  maker  or  drawer  has 
not  sufficient  funds  in  or  credit  with  such 
bank  or  other  depository,  for  the  payment 
of  such  check."  From  what  has  been  said. 
It  follows  that  the  verdict  finding  the  defend- 
ant guilty  is  contrary  to  law  and  the  evi- 
dence, and  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 
Judgment  reversed. 

LUKE  and  BLOOD  WORTH,  J  J^  concur. 


(27  Oa.  App.  774) 
WHITE  V.  STATE.     (No.  12947.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  13,  1921.) 

(Syllalus  hy  the  Court.) 

False  pretenses  <Sxs>49(l) —Evidence  insuffi- 
cient to  sustain  conviction  for  uttering  worth- 
less check. 

White  was  convicted  of  a  violation  of  the 
banking  laws  of  the  state,  he  having  been  ac- 
cused of  drawing  and  uttering  a  check  on  a  bank 
without  having  sufficient  funds  in  the  bank  to 
pay  the  check  and  with  intent  to  defraud  the 
payee  of  the  check.  The  evidence  clearly 
shows  that  he  was  indebted  to  the  payee  for 
work  upon  an  automobile,  and  that  subsequently 
to  the  doing  of  the  work,  and  in  the  month  of 
June  after  the  work  had  been  done,  at  the  in- 
stance of  the  payee  of  the  check,  he  drew  said 
check  upon  a  bank  and  the  check  was  postdated 
to  August  15.  At  the  time  he  drew  the  check, 
he  stated  to  the  payee  that  he  had  no  funds  In 
the  bank  at  the  time,  but  hoped  to  have  such 
funds  by  the  maturity  of  the  check.  Under  this 
state  of  facts,  we  do  not  think  that  the  evi- 
dence authorized  the  defendant's  conviction,  and 
it  was  error  to  overrule  his  motion  for  a  new 
trial.  See  Strickland  v.  State,  27  Qa.  App.  — -» 
110  S.  £.  39,  this  day  decided. 

Error  from  City  Court  of  Miller  County; 
W.  I.  Geer,  Judge. 

0.  0.  White  was  convicted  of  violating  the 
banking  laws  and  he  brings  error.    Reversed. 

N.  L.  Stapleton,  of  Colquitt,  for  plaintiff 
in  error. 
P.  D.  Rich,  Sol.,  of  Colquitt,  for  the  State. 

LUKE,  J.    Judgment  reversed. 

BROYLES,  O.  J.,  and  BLOODWORTH,  J., 

concur.       • 
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7  Ga.  App.  762) 

BROOKS  V.   HARDWICK,   Governor. 
(No.    12756.) 

ZoyxTt  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  13,  1921.) 

(ByllabuB  ly  the  Court.) 

Ball  ($=>89(3)— Pleaillng  «=s>433(3)~Erro- 
neous  recitals  as  to  forfeiture  of  criminal 
recognizance  held  amendable;  defects  of 
amendable  soire  facias  curable  by  Judgment. 

A  scire  facias,  whicli  recites  that  the  crim- 
al  recognizance  in  question  was  forfeited  at 
le  June  term,  1920,  of  the  court,  could  have 
^en  lawfully  amended  by  mailing  this  part  of 
16  scire  facias  read,  in  conformity  to  the  rule 
si  upon  which  it  was  based,  that  the  recog* 
zance  was  forfeited  at  the  March  term,  1921, 
':  the  court.  Such  an  amendment  would  not 
Id  a  new  and  distinct  cause  of  action.     See 

this  connection  Civ.  Code  1910,  §  6692; 
yrick  v.  State,  13  Ga.  190(1);  Johnson  ▼. 
oddard,  19  Ga.  597;  Wright  v.  State,  51  Ga. 
\4\  Yaughan  v.  Candler,  113  Ga.  9,  38  S.  B. 
Vl\  Bird  V.  Terrell,  128  Ga.  386(2),  57  S.  B. 
r7;  Chapman  v.  Taliaferro,  1  Ga.  App..  235(1), 
\  S.  E.  128;  Marks  v.  Smith,  4  Ga.  App.  129 
!),  60  S.  B.  1016. 

(a)  Such  a  scire  facias  being  amendable  and 
>t  absolutely  void,  its  defects  would  be  cured 
'  judgment. 

Bail  ^=993— After  Issuance  of  scire  facias 
grounds  for  setting  aside  Judgment  which 
might  have  been  urged  before  rendition  are 
too  late. 

"This  being  a  motion  to  set  aside  a  judgment 
•solute,  rendered  in  a  proceeding  to  forfeit  a 
iminal  recognizance,  and  it  appearing  from 
e  allegations  of  the  petition  that  scire  facias 
IS  duly  issued  and  served  upon  the  movants, 
d  that  they  failed  to  appear  and  show  why 
e  judgment  absolute  should  not  be  granted, 
wdH  too  late  to  urge,  as  ground  for  setting 
ide  the  judgment,  any  reason  which  might 
ve  been  urged  before  its  rendition,  unless  the 
Ignient  was  for  some  reason  absolutely  void." 
hite  V.  Brown,  12  Ga.  App.  275(1),  77  S.  B. 
5. 

Demurrer  properly  sustained. 

Under  the  above  rulings,  and  the  facts  of 
?  instant  case,  the  court  did  not  err  in 
ritaining  the  demurrer  interposed  to  the  mo* 
n  to  set  aside  the  judgment  and  in  dismissing 
J  denying  the  motion. 

Error  from  City  Court  of  Floyd  CQunty; 
.  J.  Nun  Daily,  Judga 

Action  by  T.  W.  Hardwick,  Governor, 
:uiist  R.  H.  Brooks.  Judgment  for  plain* 
f,  and  defendant  brings  error.    Affirmed. 

J.  L.  Wallace,  and  Porter  &  Mebane,  all 
Rome,  for  plaintiff  in  error. 
Jaiiifs  Maddox,  Sol.,  of  Kome,  for  defend- 
t  in  error. 

[5R0YLES,  C.  J.    Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


(27  Oa.  App.  734) 

PLANTERS'    NUT   &    CHOCOLATE    CO.   v. 
HAGAN  GROCERY  CO.     (No.   12076.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  13,  1921.) 

(ByllabuM  by  the  Court.) 

Pleading  ^=:9254— Allegations  In  action  for 
failure  to  deliver  peanuts  held  improperly 
stricken. 

Paragraphs  1,  2,  4,  8,  9,  10,  11,  12,  and  13 
of  the  amendment  to  the  petition  were  im- 
properly stricken  on  demurrer  thereto. 

Error  from  City  Court  of  Bainbrldge;  H. 
B.  Spooner,  Judge. 

Action  by  Planters'  Nut  &  Chocolate  Com- 
pany against  the  Hagan  Grocery  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

The  action  was  for  damages  on  account  of 
failure  to  deliver  two  carloads  of  "best  stQck 
white  Spanish  peanuts  in  good  sacks  f.  o.  b.' 
Dona  I  son  vi  lie,  Ga.,"  which  it  was  alleged  had 
been  bought  from  the  defendant  at  6^/4  cents 
per  pound,  and  had  never  been  delivered. 
The  plaintiff  amended  the  petition  as  fol- 
lows; 

*H1)  The  plaintiffs,  Planters'  Nut  &  Choco- 
late Company,  are  manufacturers  of  confec- 
tionery and  peanut  butter;  and  are  engaged  in 
the  manufacture  of  confectionery  and  peanut 
butter  at  Suffolk,  Virginia,  and  one  of  the  raw 
products  used  by  the  plaintiffs  in  the  manufac- 
ture of  such  confectionery  and  peanut  butter  is 
white  Spanish  peanuts.  The  plaintififs  are  buy- 
ers of  peanuts  for  the  purpose  of  using  the 
same  in  the  manufacture  of  confectionery  and 
peanut  butter;  and  the  plaintiffs  are  constantly 
buying  peanuts  from  day  to  day  based  on  their 
ability  to  sell  their  finished  product 

**(2)  The  selling  prices  of  plaintiffs'  finished 
products  are  based  on  and  regulated  by  the 
cost  price  of  the  raw  material  used  in  the 
manufacture  of  such  products;  and  the  selling 
prices  are  fixed  in  advance  of  the  manufacture 
of  the  finished  products,  based  on  the  prices 
of  raw  material  bought  or  contracted  for. 

"(8)  At  the  time  of  the  purchase  of  the  two 
carloads  of  peanuts  by  the  plaintiff  from  the 
defendant,  the  plaintiff  could  have  purchased 
peanuts  of  equal  grades  at  the  same  price 
plaintiff  agreed  to  pay  defendant,  from  other 
persons  or  dealers;  but,  after  said  purchase 
from  defendant,  peanuts  continued  to  advance 
in  price,  and  plaintiffs  were  unable  to  purchase 
peanuts  at  the  same  price  as  they  agreed  to 
pay  defendant. 

"(4)  Plaintiffs  relied  on  the  purchase  of  said 
two  carloads  of  peanuts  from  the  defendant, 
believing  that  said  peanuts  had  been  shipped 
by  the  defendant  as  represented,  and  based 
prices  for  manufactured  and  finished  products 
on  the  fact  of  the  purchase  of  said  nuts  at 
and  for  the  price  agreed  upon. 

*'(5)  Not  receiving  said  peanuts,  but,  be- 
lieving that  they  had  been  shipped  to  plain- 
tiffs as  represented  by  the  defendant,  plaintiffs. 
On  the  15th  and  17th  of  December,  1917,  wrote 
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defendant,  requesting  informatioii  as  to  ship- 
ment so  that  same  could  be  traced. 

"(6)  Not  receiving  any  information  to  the 
contrary,  plaintiffs  continued  to  believe  that 
said  peanuts  had  been  shipped,  as  represented 
by  the  defendant,  until  the  5th  day  of  January, 
1918,  on  which  date  plaintiffs  received  a  letter 
from  the  defendant,  dated  December  27th,  1917, 
in  which  letter  defendant  stated:  'We  regret 
very  much  that  we  are  going  to  have  to  fall 
down  on  delivering  these  goods/ 

**(7)  But  the  defendant  never  finally  refused 
to  deliver  to  plaintiffs  the  said  two  carloads 
of  peanuts  until  the  latter  part  of  January, 
1918,  by  a  letter  dated  January  24,  1918,  which 
letter  the  plaintiffs  received  about  the  26th  or 
27th  of  January,  1918;  and  the  plaintiffs  con- 
tinued and  had  continued  up  to  that  time  to  de- 
mand delivery  of  said  peanuts,  and  expected 
the  said  peanuts  to  be  delivered  to  plaintiffs 
until  the  receipt  of  said  letter  finally  refusing 
to  make  delivery. 

"(8)  The  plaintiffs  bought  said  two  carloads 
of  peanuts  from  the  defendant  at  6.25  per 
pound,  f.  0.  b.  Donalsonville,  Ga.,  and  the 
freight  rate  from  Donalsonville,  Ga.,  to  Suffolk, 
Va.,  was  51  cents  per  100  pounds,  making  the 
cost  of  said  peanuts  delivered  to  plaintiffs  at 
Suffolk,  Va.,  6.76  cents  per  pound. 

"(9)  On  December  27,  1917,  the  market  price 
of  well-cleaned  white  Spanish  peanuts,  sacked 
at  Suffolk,  Va.,  was  7  to  7%  cents  per  pound 
and  on  January  6,  1918,  the  market  price  of 
well-cleaned,  sacked,  white  Spanish  peanuts  at 
Suffolk,  Va.,  was  7^  to  7^  cents  per  pound, 
and  were  the  same  price  at  Donalsonville,  Ga., 
less  freight 

"(10)  Peanuts  continued  to  advance  during 
the  month  of  January,  1918,  and  on  January 
24,  1918,  and  on  the  date  that  plaintiff  received 
defendant's  letter  finally  refusing  to  make  de- 
livery the  market  price  of  well-cleaned,  sacked, 
white  Spanish  peanuts  at  Suffolk,  Ga;,  was  7% 
to  8  cents  per  pound,  and  they  were  the  same 
price  at  Donalsonville,  Ga.,  less  freight. 

"(11)  That  during  the  month  of  December, 
1917,  and  January,  1918,  the  market  price  of 
white  Spanish  peanuts,  sacked  f.  o.  b.  South 
Georgia  points,  was  as  follows:  6.25,  6.35,  6.45, 
6.5,  6.75,  7,  7.25,  and  7.5,  cents  per  pound, 
and  said  prices  were  the  same  at  Donalsonville, 
Ga.,  on  said  dates. 

"(12)  That,  after  defendant  finally  refused 
to  make  delivery  of  said  peanuts,  the  plain- 
tiffs, in  order  to  carry  out  their  manufacturing 
contracts  and  in  order  to  manufacture  their 
products,  had  to  buy  peanuts,  to  replace  the 
peanuts  which  the  defendant  sold  to  the  plain- 
tiffs and  refused  to  deliver,  at  7^  cents  per 
pound,  f.  o.  b.  South  Georgia  points,  and  at 
Donalsonville,  Ga.,  and  the  plaintiffs  had  to  sell 
their  finished  products  at  a  price  based  on  the 
price  which  the  plaintiffs  had  agreed  to  pay 
the  defendants  for  the  two  carloads  of  peanuts 
which  the  defendant  sold  to  plaintiffs  and  re- 
fused to  deliver. 

"(13)  All  to  the  injury  and  damage  of  the 
plaintiffs. 
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ant.    A  motion  for  a  new  trial  was  overruled, 
and  the  plaintiff  accepted  to  that  judgment 

J.  C.  Hale,  of  Balnbridge,  for  plaintiff  in 
error. 

John  R.  Wilson  and  H.  O.  Harrison,  both 
of  Bainbridge,  for  defendant  in  error. 

BROYLES,  0.  J.     Judgment  reversed, 
LUKE,  J.,  concurs. 

BLOOD  WORTH,  J.  (concurring).  Of  this 
case  BROYLES,  C.  J.,  says: 

**l  think  the  court  erred  in  striking 
paragraphs  1,  2,  4,  8,  9,  10,  11,  12,  and  13  of 
the  amendment  to  the  petition,  as  all  of  them 
were  material  and  relevant  and  illustrative  of 
the  plaintiffs  case.  This  error  rendered  the 
further  proceedings  in  the  case  nugatory." 

In  this  opinion  LUKE,  J.,  fully  concurs. 
While  I  cannot  agree  that  all  of  the  para- 
graphs referred  to  were  Improperly  stricken, 
upon  a  c<Kisideration  of  the  entire  record  I 
do  consent  to  a  reversal  of  the  judgment 


On  demurrer  paragraphs  1,  2,  4,  8,  9, 10, 11, 
12,  and  13  of  the  amendment  were  stricken ; 
and  to  this  ruling  exceptions  were  taken. 
The  trial  resulted  in  a  verdict  for  the  defend* 


(27  Ga.  App.  806) 

FERGUSON  et  al.  v.  SMITH. 
(No.  12492.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec  14,  1921.) 

(Spllahus  hy  the  Court,) 

I.  Statement  of  case. 

This  is  an  action  on  a  quantum  meruit  by 
a  teacher  agamst  the  board  of  education  of 
Glascock  county,  for  money  alleged  to  have 
been  earned  in  teaching  children  of  the  county. 
The  services,  the  rendering  of  the  account  to 
the  board,  and  the  filing  of  the  suit  all  preceded 
the  enactment  of  the  present  Code  of  School 
Laws  (Ga.  L.  1919,  pp.  288-363),  and  the  ques- 
tions raised  are  determinable  under  the  ante- 
cedent law.  The  defendant  moved  for  a  non- 
suit and  dismissal  of  the  case,  upon  the  ground 
that  the  suit  filed  was  not  the  proper  remedy  to 
enforce  the  collection  of  the  account,  but  that 
the  only  remedy  was  by  mandamus  against 
the  board  of  education  and  against  the  county 
superintendent  of  schools,  requiring  him  to  au- 
dit the  account  as  a  condition  precedent  to  its 
payment  by  the  board.  The  court  overruled 
the  motion,  and  exceptions  pendente  lite  were 
taken,  and  were  preserved  in  the  bill  of  ex- 
ceptions. A  verdict  was  found  for  plaintiff. 
From  the  undisputed  evidence  It  appeared  that 
no  audit  of  the  account  had  ever  been  made  by 
the  county  school  commissioner  or  superin- 
tendent, and  no  order  for  its  payment  had  ever 
been  passed  by  the  board.    Held: 

The  statutes  of  the  state  provide  that  all 
accounts  for  common  school  expenses  shall  be 
first  audited  by  the  county  school  commissioner 
(or  superintendent)  '^before  application  is  made 
to  the  county  board  for  an  order  of  payment," 
and  that  *'on  the  first  day  of  each  month"  such 
officer  "shall,  under  the  approval  of  the  coun- 
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7  board  of  education,  transmit  to  the  state 
?hool  commissioner  an  itemized  statement  of 
le  various  sums  due  and  unpaid  by  the  coun- 
T  board  of  education,  •  •  •  whether  the 
ime  be  for  teachers*  salaries"  or  other  items 
properly  chargeable  under  the  law  to  the 
:)unty  board  of  education/'  and  that,  after  ap- 
roval  and  the  issue  of  warrants  by  the  re- 
iiired  state  officials,  checks  shall  be  drawn  by 
le  state  treasurer  in  favor  of  the  county 
?hooI  commissioner  (or  superintendent),  and 
lall  be  transmitted  to  such  officer  "who  shall 
romptly  disburse  the  money  so  received  in 
iiyment  of  the  sums  set  out  in  the  itemized 
tatement  aforesaid/'  Likewise^  for  money 
3rrowed  by  the  county  board  for  the  payment 
I  teachers,  the  county  commissioner  (or  su- 
erintendent)  is  made  the  responsible  ^sburs- 
ig  officer  in  the  same  way  as  of  state  funds, 
ivil  Code  (1910),  S§  1501,  1648:  Park's  Ann. 
ol.  Code,  I  1548(g). 

.  Mandamus  ^s»IOI— Soheols  and  aohool  dls- 
triota  $=»! 45— Mandamus  to  oompal  audit  of 
teacher's  aalary  held  condition  procodent  to 
suit  therefor;  mandamus  oxolusivo  remody  to 
compel  payment  by  county  authorities  after 
audit. 

Whether  or  not,  after  a  compliance  with 
le  preliminary  statutory  requirements,  a 
^acher  may  sue  a  coutaty  board  of  education 
i  such,  and  recover  a  money  judgment  for 
is  unpaid  salary  (Board  of  Education  of 
tephens  County  v.  Palmer,  184  Ga.  662,  68  S. 
.  583),  such  a  judgment  "would  be  of  no  prac- 
cal  value  ♦  •  *  as  it  could  subject  noth- 
g  to  levy  and  sale;  therefore  a  suit  at  law 
■  this  character  would  afford  •  •  *  no 
imedy/'  But  in  such  a  case  **mandamus  is 
le  remedy  to  compel  a  public  officer  or  a  coun- 

board  to  perform  a  duty  imposed  by  law/' 
attox  V.  Board  of  Education,  148  Ga.  577, 
Jl,  97  S.  B.  532,  533  (5  A.  L.  R.  568).  "For 
refusal  by  a  county  school  commissioner  to 
idit  a  claim,"  such  a  proceeding  *'will  lie  to 
impel  him  to  do  so/'  Cheney  v.  Newton,  67 
a.  477.  If,  after  such  audit,  the  county  board 
fuses  to  act  in  approving  for  payment  a 
eritorious  account,  or  if  the  county  commls- 
9Der  or  superintendent  refuses  to  take  the 
atutory  steps  for  obtaining  the  money,  or  to 
ly  the  same  after  its  receipt,  mandamus  is 
ill  the  proper  and  exclusive  remedy. 

Nonsuit  improperly  refused. 

Under  the  exceptions  taken  pendente  lite, 
must  be  held  that  it  was  error  to  refuse  the 
ant  of  a  nonsuit. 
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Error  from  Superior  Court,  Glascock  Coun- 
;  E.  T.  Shurley,  Judge. 

Action  by  0.  M.  Smith  against  W.  H.  Fer- 
isou  and  others.  Judgment  for  plaintill, 
id  defendants  bring  error.    Reversed. 

E.  B.  Bogers,  of  Gibson,  for  plaintiffs  In 
ror. 

M.  L.  Felts,  of  Warrenton,  for  defendant 
error. 

JENKINS,  P.  J.    Judgment  reversed. 

STEPHENS  and  HILL,  JJ.,  concur. 


ELLIS    V. 


(27  Oa.  App.  781) 

SOUTHERN    EXPRESS    CO. 
(No.   12190.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  13,  1921.) 

(tiyUabw  ly  the  Court.) 

Corporations  ^=9503(2),  507(7,  14)— Domostlo 
oorporatlon  cannot  h%  sued  In  county  where 
It  has  no  agont  or  place  of  bualnoas,  for 
trespass    thorein;    evidence    Insufilclent    to 
show  agont,  agency,  or  plaoo  of  business  In 
county  at  time  of  sorvico;  domostlo  corpora* 
tlon  cannot  be  sued  by  service  on  agent  of 
foreign  corporation;    refusal  to  require  pro- 
duction  of   documentary  ovldenco  to  show 
agency  proper. 
The  judge  of  the  municipal  court  of  Macon 
did  not  err  in  directing  a  verdict  for  the  de- 
fendant; nor  did  the  judge  of  the  superior  court 
err  in  overruling  the  certiorari. 

(a)  "A  private  business  corporation  created 
under  the  laws  of  this  state,  with  its  principal 
office  in  a  given  county,  cannot  be  sued  in  an- 
other county  for  a  trespass  committed  therein, 
when  it  has  no  agent,  agency,  or  place  of  busi- 
ness in  the  latter  county."  Tuggle  v.  Enter-* 
prise  Lumber  Co.,  123  Ga.  480,  51  S.  E.  433. 

(b)  There  is  no  evidence  from  which  the 
jury  could  have  determined  that  at  the  time 
of  the  alleged  service  the  Southern  Bxpress 
Company  had  an  agent  or  an  agency,  or  was 
transacting  business  in  Bibb  county,  and  the 
court  did  not  err  "in  directing  a  verdict  for  the 
defendant  sustaining  the  traverse  to  the  re- 
turn of  the  sheriff  alleging  want  of  service, 
and  likewise  in  directing  a  verdict  sustaining 
the  plea  in  abatement." 

(c)  In  this  state  service  cannot  be  perfected 
on  a  domestic  corporation  by  serving  an  agent 
of  a  foreign  corporation,  which  foreign  cor? 
poration  is  alleged  to  be  the  agent  of  the  do- 
mestic corporation. 

(d)  The  court  did  not  err  in  its  rulings  rela- 
tive to  the  documentary  evidence  which  the 
plaintiff  sought  to  introduce  in  evidence. 


Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  W.  L.  Ellis  against  the  Southern 
Express  Company.  Judgment  on  directed 
verdict  for  defendant,  and  plalntUT  brings 
error.    Affirmed. 

D.  J.  Fowler,  of  Macon,  for  plaintiff  in 
error. 

Jones,  Park  ft  Johnston,  of  Macon,  and 
Robt.  C.  Alston,  of  Atlanta,  for  defendant  in 
error. 

BLOODWORTH,  J.  In  December,  1919,  a 
petition  was  filed  in  the  ntunicipal  court  of 
the  city  of  Macon  by  William  Lee  Ellis 
against  the  Southern  Express  Company  for 
an  alleged  breach  of  contract  of  carriage, 
in  its  failure  to  transport  from  Macon,  Ga., 
and  deliver  at  Louisville,  Ky.,  a  certain 
trunk  and  its  contents.  The  petition  alleged, 
in  part,  "that  the  Americai^  Railway  Express 
Company,  a  corporation  incorporated  under 


^s»Por  other  cases  see  same  topic  sind  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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the  laws  of  Delaware,  is  the  agent  of  the 
defendant.  It  has  an  office,  agency,  and  an 
agent  in  the  city  of  Macon,  Bibb  county, 
Ga."  The  record  shows  that  on  July  1  the 
American  Railway  Express  Company  suc- 
ceeded the  Southern  Express  Company  in 
its  business.  The  only  witnesses  who  testi- 
fled  were  both  agents  of  the  American  Rail- 
way Express  Company,  one  of  them  being 
the  agent  upon  whom  service  was  alleged  to 
have  been  made.  Both  of  these  witnesses 
testified  in  substance  that  on  the  date  of  the 
service,  as  shown  by  the  return  of  the  sheriff, 
they  were  in  the  employ  of  the  American 
Railway  Express  Company;  that  prior  to 
the  summer  .of  1918  they  had  been  employed 
in  this  same  capacity  by  the  Southern  Ex- 
press Company ;  that  they  had  not  been  em- 
ployed by  the  Southern  Express  Company 
since  that  time,  and  were  not  agents  of  the 
Southern  Express  Company;  that  on  the 
date  on  which  the  alleged  service  was  made 
the  American  Railway  Express  Company  was 
performing  no  duties  within  the  Jurisdiction 
of  the  court  as  agent  for  the  Southern  Ex- 
press Company;  and  that  the  Southern  Ex- 
press Company  maintained  no  office,  owned 
no  property,  employed  no  agent,  and  trans- 
acted no  business  in  Bibb  county,  Ga.,  after 
July  1,  1918. 

The  defendant  had  been  notified  to  pro- 
duce certain  contracts  and  agreements  which 
in  the  summer  of  1918  it  entered  into  with 
the  American  Railway  Express  Cohipany,  or 
rather  with  Walker  D.  Hines,  as  Director 
General,  and  it  declined  to  do  so  on  the 
grounds  that  the  papers  called  for  were 
Irrelevant  and  ImmateriaL  Copies  of  the 
I»apers  are  incorporated  in  tlie  record.  It  is 
provided  in  them  that,  in  the  event  it  is  de- 
sired, the  American  Railway  Express  Com- 
pany shall  perform  certain  duties  for  the 
Southern  Express  Company,  particularly 
with  reference  to  money  order  business. 
Viewed  most  strongly  in  favor  of  the  plain- 
tiff, these  papers  could  not  possibly  have 
shown  anything  more  than  that  the  American 
Railway  Express  Company  was  under  con- 
tract to  perform  certain  duties  for  the 
Southern  Express  Company  in  the  event  the 
Southern  Express  Company  so  desired.  There 
was  no  evidence  that  any  such  duties  were 
being  performed  which  would  contradict  the 
sworn  testimony  of  the  two  witnesses. 

The  case  presents  three  questions :  (1)  Can 
a  domestic  corporation  be  sued  in  a  county 
other  than  the  county  of  its  residence,  where 
the  uncontradicted  evidence  shows  that  it  is 
not  transacting  business  there,  has  no  office 
there,  and  employs  no  agents  there?  (2) 
Was  there  any  evidence  from  which  the 
Jury  could  have  determined  that  the  South- 
em  EiXpress  Company  was  transacting  busi- 
ness within  the  Jurisdiction  of  the  trial 
court?  (3)  Conceding,  for  the  sake  of  the 
argument,  that  the  American  Railway  Ex- 
press Company  was  for  certain  limited  pur- 


poses acting  as  agent  for  the  Southern  Ex- 
press Company,  is  it  possible,  under  the  law, 
to  obtain  service  upon  a  domestic  corporation 
by  serving  a  foreign  corporation  as  agent? 
The  first  question  is  answered  by  the  Code: 

**Aiiy  corporation,  mining,  or  joint-stock  com- 
pany, chartered  by  authority  of  this  state,  may 
be  sued  on  contracts  in  that  county  in  which 
the  contract  sought  to  be  enforced  was  made, 
or  is  to  be  performed,  if  it  has  an  ofSce  and 
transacts  business  there.  Suits  for  damages, 
because  of  torts,  wrong  or  injury  done,  may 
be  brought  in  the  county  where  the  cause  of 
action  originated.  Service  of  such  suits  may 
be  effected  by  leaving  a  copy  of  the  writ  with 
the  agent  of  the  defendant,  or  if  there  be  no 
agent  in  the  county,  then  at  the  agency  or  place 
of  business."    Park's  Ann.  Code,  S  2259. 

''A  private  business  corporation  created  un- 
der the  laws  of  this  state,  with  its  principal 
office  in  a  given  county,  cannot  be  sued  in  an- 
other county  for  a  trespass  committed  therein, 
when  it  has  no  agent,  agency,  or  place  of 
business  in  the  latter  county."  Tuggle  v. 
Enterprise  Lumber  Co.,  123  Ga.  480,  61  S.  B. 
433. 

The  Southern  Express  Company  Is  a  do- 
mestic corporation  organized  and  existing 
under  the  laws  of  the'state  of  Georgia,  with 
its  principal  office  and  place  of  business 
fixed  in  Richmond  county.  If  the  test  which 
we  apply  to  the  question  of  Jurisdiction  is 
the  correct  one,  it  is  equally  certain  that  the 
second  question  should  be  answered  in  the 
negative.  The  documentary  evidence  which 
the  defendant  was  called  upon  to  produce 
could  not  possibly  have  shown  that  the  South- 
ern Express  Company  was  actually  transact- 
ing business  In  the  city  of  Macon,  either  in  its 
own  name  or  through  the  American  Railway 
Express  Company  as  agent;  but  at  most  it 
could  have  shown  only  that  the  American 
Railway  Express  Company  was  under  con- 
tract to  perform  certain  duties  for  the  South- 
ern Express  Company  in  the  event  the 
Southern  Express  Company  d(»sired. 

When  it  is  provided  by  law  that  in  certain 
cases  a  corporation  uiight  be  sued  in  a  cer- 
tain county  'if  it  has  an  office  and  transacts 
business  there,"  it  is  essential  to  the  Juris- 
diction of  the  courts  of  that  county  that  the 
corporation  be  actually  transacting  business 
within  that  county.  This  has  been  emphati- 
cally declared  by  the  Supreme  Court  in  the 
case  of  a  rendition  of  a  per8<Hial  Judgment 
against  a  foreign  corporation,  and  the  two 
cases  are  strikingly  analogous: 

"Section  2258  of  the  Civil  Code  provides  that 
service  of  process  necessary  to  the  commence- 
ment of  'any  suit  against  any  corporation  in 
any  court,'  with  certain  exceptions  which  are 
not  material  to  this  decision,  'may  be  per- 
fected by  serving  any  officer  or  agent  of  suck 
corporation,  or  by  leaving  the  same  at  the  place 
of  transacting  the  usual  and  ordinary  public 
business  of  such  corporation,  if  any  such  place 
of  business  then  shall  be  ^thin  the  jurisdic- 
tion of  the  court  in  which  said  suit  may  be 
commenced.'    It  is  now  well  settled  that  a  cor- 


}tL) 


PAYNE  V.  RIVERS 

illOS.B.) 


45 


»oratioB  can  be  found  in  any  Jurisdiction  where 
t  carries  on  business  through  agents  resident 
r  located  therein;  and  suits  may  be  maintained 
gainst  it  in  that  jurisdiction,  if  the  laws  of  the 
ame  provide  a  method  of  perfecting  service 
ipon  its  agents.  12  R.  G.  L.  108.  It  is  equally 
veW  recognized  that  a  valid  personal  judgment 
annot  be  obtained  against  a  foreign  corpora- 
ion,  save  upon  voluntary  appearance  by  it, 
mless  the  corporation  is  'doing  business'  with- 
Q  the  state.  ♦  ♦  ♦  'It  has  been  frequently 
leld  by  this  court,  and  it  can  be  no  longer 
oubted,  that  it  is  essential  to  the  rendition  of 
personal  judgment  that  the  corporation  be 
doing  business*'  within  the  state.'  ♦  ♦  ♦ 
Ve  are  clearly  of  the  opinion  that  our  statute 
lakes  it  necessary  that  the  foreign  corpora- 
ion  be  'doing  business'  in  this  state,  before  a 
alid  personal  judgment  can  be  rendered 
gainst  it  in  an  action  commenced  by  the  serv- 
:e  of  process  upon  its  agent  located  or  resi- 
ent  within  the  state."  Vicksburg,  Shreveport 
c  Pacific  Ry.  v.  De  Bow,  148  Ga.  738»  742, 
8  S.  E.  381,  883. 

Under  our  conception  of  the  law,  it  is  not 
ecessary  to  an  affirmance  of  the  judgment 
1  this  case  that  the  third  question  be  consid- 
red,  but  the  plaintiff  in  error  has  seriously 
ontended  that  he  can  serve  a  domestic  cor- 
oration  by  serving  a  foreign  cori)oration  as 
^ent,  by  serving  the  agent  of  such  foreign 
orporation.  We  could  see  some  shadow  of 
n  ar^nrent  in  support  of  this  contention,  If 
he  principal  were  a  foreign  corporation  and 
he  agent  a  domestic  corporation,  though 
ven  this  does  not  seem  to  be  supported  by 
tatute.  At  common  law  all  service  had  to 
e  personal.  By  statute  in  Georgia  the 
arshness  of  this  rule  has  been  relaxed,  so 
bat  service  might  now  be  had  upon  a  de- 
E^ndant  by  leaving  a  copy  of  the  petition 
nd  process  at  the  defendant's  residence, 
•ark's  Ann.  Code,  J  5563.  But,  imless  resi- 
ent  service  is  expressly  provided  for  by 
tatute.  personal  service  is  necessary.  Bald- 
in  V.  Baldwin,  116  Ga.  471,  472,  42  S.  B. 
27;  Hobby  v.  Bunch,  83  Ga.  1  (5),  10  (5), 
3  S.  E.  113,  20  Am.  St.  Rep.  301. 
Corporations  being  creatures  of  statute,  the 
lode  of  service  upon  corporations  must  neces- 
(irily  be  as  prescribed  by  statute.  Original- 
7  a  corporation  could  be  served  only  by 
saving  a  copy  of  the  petition  and  process  at 
ie  ofBce  and  place  of  doing  business  of  the 
orporation.  Later  it  was  provided  that 
?rvice  upon  an  officer  or  agent  of  the  cor- 
oration  would  be  sufficient  Park's  Ann. 
ode,  §  2258.  But  In  construing  this  section 
le  Supreme  Court  has  rigidly  adhered  to  the 
iiling  that  service  on  the  agent  must  be 
ersonal  service  and  that  resident  service  is 
ot  sufficient  Stuart  Lumber  Co.  v.  Perry, 
17  Ga.  888  (1),  45  S.  E.  251;  Anderson  v. 
Ibany  &  Northern  R.  Co.,  123  Ga.  318,  61 
.  E.  342.  In  this  case  the  corporation  Is 
ot  served  by  personal  service  on  an  agent, 


To  serve  the  Southern  Express  Company  by 
handling  a  copy  of  the  petition  and  process 
to  J.  N.  White,  an  agent  of  the  American 
Railway  Express  Company,  as  agent  in  turn 
for  the  Southern  Express  Company,  is  tanta- 
mount to  serving  a  corporation  by  resident 
service  on  an  agent.  This  the  courts  do  not 
permit 

In  our  opinion  the  brief  of  counsel  for  the 
defendant  in  error  completely,  clearly,  and 
accurately  covers  the  issues  raised  in  this 
case,  and  much  of  the  foregoing  opinion  in 
in  the  language  of  the  brief. 

Judgment   affirmed. 

BROXLES,  O.  J.,  and  LUKE,  J.,  concur. 


(28  Qa.  App.  28) 

PAYNE,  Agent,  v.  RIVERd.     (No.  12726.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec  15,  192L) 

(8yUdbu8  by  the  Court,) 

1.  Admissibility  of  evidence. 

The  first  six  grounds  of  the  amendment  to 
the  motion  for  a  new  trial,  complaining  of  the 
admission  of  certain  evidence  over  the  objec- 
tions of  the  defendant,  show  no  material  er- 
ror. 

2.  Evidence  <e=9208(6),  263(4),  265(8)— 
Strlclcen  admissions  in  pleading  are  not  ad- 
missions In  court;  stricken  admissions  In 
pleading  held  admissible  but  not  ooncluslve^ 
and  subject  to  explanation. 

The  following  excerpt  from  the  charge  is 
complained  of:  **Under  the  law,  when  the  de- 
fendant filed  the  amendment  striking  these 
paragraphs,  he  was  not  longer  bound  by  them 
as  admissions  in  court,  solemn  admissions,  con- 
clusive upon  him,  and  it  became  his  right  to 
offer  any  explanation  of  these  paragraphs  that 
he  desired.  While  they  are  admissible  in  evi- 
dence, and  put  in  evidence,  tendered  in  evi- 
dence by  the  plaintiff,  and  admitted,  the  de- 
fendant is  not  concluded  by  what  is  stated  in 
these  paragraphs;  but  yon  wonld  consider  them, 
under  the  law  and  rules  of  evidence  as  to  ad- 
missions, and  the  law  declares  that  it  is  the 
duty  of  the  jury  to  scan  admissions  with  care; 
that  is,  to  determine  just  what  sort  of  admis- 
sion was  made,  if  any,  the  circumstances  under 
which  it  was  made,  the  facts  with  reference 
to  it,  as  disclosed  by  all  the  evidence  in  the 
case,  and  then,  scanning  such  admissioDs  with 
care,  having  done  so,  and  considering  all  the 
evidence  in  the  case  referring  to  such  admis- 
sions or  in  connection  with  them,  then  the 
jury  would  give  them  just  such  weight  as  the 
jury  believes  they  are  entitled  to,  remembering 
that  the  defendant  is  not  concluded,  not  pro- 
hibited from  explaining  or  denying  them,  and 
then  give  the  admissions,  if  made,  just  such 
weight  as  you  think  they  are  entitled  to."  This 
excerpt  was  not  error  for  any  reason  assigned. 
See,  in  this  connection,  Mims  v.  Jones,  135  Ga. 


ut  by  service  upon  an  agent  of  an  agent  J  541,  544,  69  S.  E.  824,  and  citations. 


^=»For  other  owes  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexc 
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3.  Master  and  servant  ^=:>88(5)^-8ub8titut6 
entitled  to  protection  as  employee. 

Where  a  person  is  employed  and  paid  by  a 
servant  as  a  temporary  substitute,  with  the 
express  or  implied  knowledge  of  the  master, 
or  with  a  subsequent  ratification  by  the  latter, 
the  person  employed  is  entitled  to  the  same 
protection  against  injury  while  engaged  in  the 
master's  work  as  the  regular  servant  for  whom 
he  is  substituting,  even  though  he  may  not  be 
entitled  to  recover  wages  from  the  master. 
Aga  V.  Harbach,  127  Iowa,  144,  102  N.  W.  833, 
109  Am.  St.  Rep.  877,  4  Ann.  Cas.  441;  Halupt- 
zok  V.  Great  Northern  R.  Co.,  55  Minn.  446,  56 
N.  W.  144,  26  li.  R.  A.  739;  Illinois  Cent.  R. 
Co.  V.  Timmons  (Ky.)  100  S.  W.  337;  Yazoo 
&  M.  V.  R.  Co.  V.  Slaughter,  92  Miss.  289,  45 
South.  873;  Garretson-Greeson  Lumber  Co.  y. 
Goza,  116  Ark.  277,  172  S.  W.  825(6);  Kali 
Inla  Coal  Co.  v.  GhineUi,  55  Okl.  289,  155  Pac. 
606(7);  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Box, 
99  Ark.  108(1),  137  S.  W.  566.  See,  also,  in 
this  connection,  Cooper  v.  Lowery,  4  Ga.  App. 
120,  121,  60  S.  B.  1015,  citing  the  Halupt- 
zok  Case,  supra. 

(a)  Under  the  above  ruling  and  the  particu- 
lar facts  of  the  case,  and  in  view  of  the  charge 
as  a  whole,  the  court  did  not  err  in  charging, 
as  complained  of  in  the  twelfth  to  the  twenty- 
fifth  special  grounds  (inclusive)  of  the  motion 
for  a  new  trial,  upon  the  question  as  to  wheth- 
er or  not  the  plaintiff  was  an  employee. of  the 
defendant  company  or  a  mere  volunteer.  Nor 
were  any  of  these  excerpts  from  the  charge  er- 
ror for  any  reason  assigned. 

4.  Master  and  servant  ^=9235(7)— Servant  need 
not  Inspect  place. 

The  following  excerpt  from  the  charge  was 
not  error  for  any  reason  assigned:  "Under 
the  law  the  servant  or  employee  is  not  required 
to  make  any  special  inspection  to  see  the  con- 
dition of  the  place  furnished  to  him,  but  if,  by 
exercising  ordinary  care,  [he]  can  discover  the 
condition  of  it,  it  is  his  duty  to  do  so."  See, 
in  this  connection,  Southern  Cotton  Oil  Co.  v. 
Dukes,  121  Ga.  787,  792,  49  S.  B.  788;  South- 
ern Cotton  Oil  Co.  V.  Gladman,  1  Ga.  App.  259, 
262,  58  S.  E.  249;  Hubbard  v.  Macon  Rail- 
way &  Light  Co.,  5  Ga.  App.  223,  224,  225,  62 

5.  E.  1018. 

5.  Damages  (S=s>2l6(8)— Trial  «=s>259(l)— 
Failure  to  give  Instniotlon  without  written 
request  not  error;  instruction  as  to  elements 
of  damage  held  not  erroneous. 

It  was  not  error  for  the  court  to  instruct 
the  jury  with  reference  to  the  recovery  of  dam- 
ages, nor  was  it  error,  in  submitting  to  the  jury 
the  measure  of  damages,  to  charge  as  follows: 
'*Take  into  consideration  the  uncertainty  of 
business,  the  difiiculty  of  obtaining  and  keeping 
steady  employment,  and  the  fact  that  a  man 
rarely,  if  ever,  labors  every  day  of  his  life, 
and  make  due  allowance  for  all  such  considera- 
tions." If  the  plaintiff  in  error  desired  that 
the  jury  be  instructed  to  consider  in  this  con- 
nection "other  circumstances,  such  as  volun- 
tarily abstaining  from  labor,  the  presence  of 
illness,  or  other  possible  causes  to  prevent  a 
person  from  being  able  temporarily  to  labor," 
an  appropriate  written  request  for  such  in- 
struction should  have  been  submitted. 


6.  Verdict  not  exoesslva. 

The  verdict  of  $2,500  in  favor  of  the  plain-  ■ 
tiff  does  not  appear  excessive,  and  was   au- 
thorized by  the  evidence,  and  the  court  did  not 
err  in  overruling  the  motion  for  a  new  trial. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  W.  J.' Rivers  against  J.  B.  Payne, 
Agent,  etc.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Brewster,  Howell  &  Heyman,  of  Atlanta, 
for  plaintiff  In  error. 

Harwell,  Fairman  ft  Barrett,  of  Atlanta, 
for  defendant  in  error. 

BROTIiES,  0.  X    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(27  Oa.  App.. 728) 

OCILLA  SOUTHERN    R.  CO.   V.   FAIR- 
CLOTH.     (No.  12667.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  29,  1921.) 

{Sytlahus  hy  the  Court.) 

1.  Railroads  ^=:9276 (2)— License  fo  ride  free 
Inapplicable  to  freight  trains. 

A  license  expressly  given  by  one  having  au- 
thority, or  arising  by  implication  from  cus- 
tom or  practice,  under  which  a  person  would 
have  the  right  to  ride  upon  the  cars  of  a  rail- 
road company  without  the  payment  of  fare, 
presumptively  applies  to  those  cars  designed 
and  used  for  the  transportation  of  passengers. 
Under  such  license  no  right  would  arise  which 
would  authorize  one  to  ride  upon  cars  not  de- 
signed and  used  for  the  carriage  of  passengers. 

2.  Railroads  ^=s>282 (3)— Burden  en  Injured 
person  to  show  right  to  ride. 

In  an  action  against  a  railroad  company 
for  damages  arising  from  personal  injuries 
sustained  while  riding,  by  permission  or  upon 
the  invitation  of  an  employee,  on  a  conveyance 
of  the  company  palpably  not  used  or  designed 
for  the  transportation  of  passengers,  the  onus 
is  on  the  plaintiff  to  show  that  the  employee 
had  authority  from  the  company  to  permit  him 
so  to  ride,  or  that  it  was  the  custom  for  per- 
sons so  to  ride,  known  to  the  officials  of  the 
company  having  charge  or  supervision  of  the 
matter,  the  presumption,  in  the  absence  of 
such  proof,  being  that  the  plaintiff  had  no 
right  to  be  there,  and  that  he  was  therefore  a 
trespasser. 

3.  Railroads  ^=:9276 (4)— Injury  to  one  riding 
by  employee's  Invitation  not  actionable  un- 
less willful  or  wanton. 

Where  the  plaintiff's  husband,  at  the  time 
of  his  homicide,  was  riding,  by  the  invitation, 
express  or  implied,  of  the  conductor,  on  the 
top  of  a  freight  car,  which  was  manifestly  not 
intended  to  be  used  for  the  transportation  of 
passengers,  which  fact  was  known,  or  by  the 
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exercise  of  reasonable  diligence  would  baye 
)een  known,  to  the  decedent,  no  rigbt  of  ac- 
ion  would  result,  in  the  absence  of  evidence 
lending  to  show  willful  and  wanton  injury. 

Error  from  Superior  Court,  Ben  Hill  Ooun- 
:y;  O.  T.  Gower,  Judge. 

Action  by  Mrs.  G.  A.  Faircloth  against  the 
JciUa  Southern  Railroad  Oompany.  Judg- 
nent  for  plaintiff,  and  defendant  brings  er- 
-or.    Reversed. 

Wall  &  Grantham,  of  Fitzgerald,  and  Quin* 
%y  &  Rice,  of  Ocilla,  for  plaintiff  in  error. 

Eldridge  Cutts  and  A.  J.  &  J.  C.  McDonald, 
ill  of  Fitzgerald,  for  defendant  in  error. 

HIIiL,  J.  Mrs.  Faircloth  sued  the  OcUla 
Southern  Railway  Company  for  the  homicide 
>f  her  husband.  She  obtained  a  verdict  for 
>15,000,  and  the  defendant's  motion  for  a 
lew  trial  was  overruled,  and  error  is  aa- 
dgned  thereon  on  the  general  grounds  and 
^n  several  special  grounds.  The  evidence  pre- 
sents no  conflict,  and,  substantially  stated, 
s  as  follows:  Plaintiff's  husband,  on  the  day 
>f  the  homicide  and  previous  thereto,  was 
employed  to  furnish  cross-ties  and  wood  to 
he  railway  company.  This  material  was  de- 
ivered  to  the  company  at  different  points  on 
he  line  of  the  railroad  from  time  to  time  by 
he  decedent  The  comi»any  paid  the  dece- 
ient  so  much  a  cord.  He  furnished  wood 
ind  cross-ties  to  other  persons  also.  In  the 
original  petition  it  is  alleged  that — 

"It  had  been  the  custom  of  said  railroad 
'ompany  to  permit  petitioner's  husband  to 
ide  upon  said  train  in  going  over  said  line 
n    connection    with   the    cross-tie   and   wood 


»» 


business. 

By  an  amendment  It  was  alleged  that^ 

By  reason  "of  the  employment  of  decedent 
o  furnish  wood  and  cross-ties  to  the  defend- 
int,  he  was  allowed  transportation  on  the 
rains  of  said  defendant,  and  particularly  upon 
ts  freight  trains,  without  requiring  any  ticket 
ind  without  compensation  other  than  the 
enefit  defendant  received  from  the  services 
f  the  said  Fairdoth  in  furnishing,  under  con- 
ract,  wood  and  cross-ties  for  the  use  of  the 
lefendant.  Such  transportation  was  allowed 
o  the  said  Faircloth  by  said  defendant  through 
ts  president,  J.  A.  J.  Henderson,  and  its  gen- 
ral  manager,  D.  C.  Smith,  and  the  agent  in 
harge  of  said  train  and  other  trains  of  de- 
endant  knew  that  said  Faircloth  was  allowed 
uch  transportation  for  the  reasons  aforesaid, 
nd  they  recognized  his  right  to  such  transpor- 
ation,  and  he  was  therefore  permitted  on  said 
rain  by  the  conductor  thereof,  all  of  which 
ras  duly  authorized  by  said  corporation.  And 
he  use  of  the  train  for  the  transportation  of 
aid  Faircloth  was  known  to  and  acquiesced 
a  by  said  defendant,  through  J.  A.  J.  Hen- 
lerson,  its  president,  and  D.  C.  Smith,  its  gen- 
ral  superintendent,  and  all  of  its  officers  and 
gents  in  actual  operation  of  such  trains,  par- 
icularly  the  conductor  thereof  who  was  in 
barge  of  such  train." 
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The  evidence  in  support  of  these  allega- 
tions is  as  follows:  The  partner  of  the  de- 
cedent in  the  cross-tie  and  wood  business 
testified  that  "they  were  authorized  to  ride 
on  the  trains  of  the  OdUa  Southern  Railroad 
without  getting  tickets."  Another  witness 
testified  that  he  had  traveled  on  the  trains 
with  the  decedent  several  times,  and  "the  con- 
ductor, or  whoever  was  in  charge  of  the  op- 
eration of  the  trains  did  not  require  decedent 
to  iwiy  any  fare."  The  plaintiff  testified 
that— 

She  had  "a  talk  with  Mr.  Henderson,  who 
is  the  president  of  the  road,  about  [her]  hus- 
band being  on  that  train  and  being  killed,  In 
which  he  said  that  he  was  in  the  wrong  about 
allowing  [her]  husband  to  ride  on  the  train, 
and  he  was  in  the  wrong  by  riding  on  them." 

A  witness  testified  that  he  heard  the  con- 
ductor ask  the  decedent,  on  the  day  of  the 
homicide  "if  he  was  not  going  with  them, 
and  he  said  he  was."  The  train  on  which 
decedent  was  riding  when  he  was  killed  con- 
sisted of  an  engine  and  three  box  cars  with- 
out any  caboose  attached,  there  were  no  pas- 
sengers, and  the  train  was  the  first  freight 
train  that  ran  over  the  road.  There  was  no 
place  on  the  train  for  passengers  to  ride^ 
and  the  decedent,  with  the  conductor  and 
several  other  employees  of  the  road,  got  up 
on  top  of  one  of  the  box  cars  to  ride.  The 
box  cars  were  loaded  with  cross-ties.  The 
car  on  which  the  decedent  was  riding  was  de- 
railed, and  the  decedent  was  killed  by  the 
box  cars  with  cross-ties  falling  upon  him. 
The  cross-ties  where  the  box  oar  was  de- 
railed '*were  rotten,  they  were  little  saplings, 
not  bigger  than  a  stovepipe^  too  small  for 
cross-ties,  and  so  rotten  that  the  ends  would 
break  off." 

The  foregoing  is  a  statement  of  the  mate- 
rial evidence  relating  to  the  homicide,  and 
the  only  issue  before  the  trial  court,  as  be- 
fore this  court,  is  what  it  shows  as  to  the 
relation  of  the  decedent  to  the  railroad  com- 
pany at  the  time  of  his  death. 

[1]  Was  the  decedent  a  passenger,  a  tres- 
passer, or  a  licensee?  It  is  not  insisted  by 
the  defendant  in  error  that  he  was  a  pas- 
senger, but  it  is  insisted  that  he  was  a  li- 
censee. The  plaintiff  in  error  insists  that  he 
was  a  trespasser.  The  record  contains  no 
evidence  tending  to  show  any  express  au- 
thority from  any  official  of  the  railroad  com- 
pany permitting  the  decedent  to  ride  on  the 
cars  of  the  company  without  the  payment  of 
fare.  The  evidence  is  probably  sufildent  to 
authorize  the  conclusion  that  there  was  a 
custom  acquiesced  in  by  the  conductor  in 
charge  of  trains,  permitting  the  decedent  to 
ride  without  the  payment  of  fare.  This  cus- 
tom, according  to  the  evidence,  seems  to  have 
been  limited  to  riding  on  trains  used  and  de- 
signed for  the  transportation  of  passengers. 
There  is  no  circumstance  in  evidence  indicat- 
ing, or  tending  to  indicate^  that  any  Implied 
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permission  was  ever  granted  to  the  decedent 
to  ride  upon  tlie  freight  trains  of  the  de- 
fendant company.  Indeed  there  Is  no  evi- 
dence that  the  company  ever  transported  pas- 
sengers on  its  freight  trains;  the  evidence 
tending  to  show  that  the  freight  train  on 
which  the  decedent  was  kUled  was  the  first 
freight  train  that  had  ever  heen  nsed  by  the 
railroad  company  for  any  purpose,  and  there- 
fore that  no  such  custom  oould  have  arisen 
as  to  freight  trains.  All  the  evidence  as  to 
the  existence  of  a  custom  permitting  the  de- 
cedent to  ride  on  the  trains  of  the  company 
relate  to  those  trains  which  carried  passeh- 
gers.  A  license  to  ride  (m  trains  designed 
and  used  for  the  transportation  of  passengers 
cann9t  be  relied  upon  as  permission  to  ride 
upon  trains  not  used  or  designed  for  the 
transportation  of  passengers.  One  who  en- 
ters and  rides  upon  a  car  or  train  which  he 
knows,  or  by  the  exercise  of  reasonable  dili- 
gence would  know,  is  not  used  for  the  trans- 
portation of  passengers  and  manifestly  not 
designed  for  that  purpose,  cannot  be  consid- 
ered a  licensee,  but  can  only  be  considered  as 
a  trespasser.  Morris  v.  Ga.  R.  Co.,  131  Ga. 
475,  62  S.  E.  579.  The  officials  of  a  railroad 
company  might  be  willing  to  permit  a  i>erson 
to  ride  upon  trains  designed  for  passengers, 
but  not  be  willing  to  permit  persons  to  ride 
upon  engines,  freight  cars,  or  vehicles  not 
used  or  designed  for  the  transportation  of 
passengers,  and  a  license  to  ride  as  a  pas- 
senger on  cars  used  for  the  transportation  of 
passengers  without  the  payment  of  fare  gives 
no  authority  to  ride  upon  freight  cars,  en- 
gines, hand  cars,  and  other  vehicles  of  the 
common  carrier  not  designed  for  the  trans- 
portation of  passengers.  Hlggins  v.  Cherokee 
R.  Co.,  73  Ga.  149. 

[2,3]  The  only  circumstance  which  can 
be  claimed  to  show  permission  to  the  dece- 
dent to  ride  upon  any  other  character  of 
vehicle  or  car  of  the  company  was  an  im- 
plied invitation  extended  to  him  by  the  con- 
ductor on  the  day  of  the  homicide.  In  the 
decision  in  the  case  of  Morris  v,  Ga.  R.  Co., 
supra,  it  was  said: 


(d 


'It  has  been  held  by  many  courts  and  in 
numerous  cases  that  in  the  absence  of  any 
rule  or  practice  to  the  contrary,  section  fore- 
man, track  superintendents,  locomotive  engi- 
neers, firemen,  and  conductors  of  freight  trains 
have  no  authority  to  permit  a  person  to  ride  on 
%  car,  engine,  or  train  obviously  not  Intended 
for  the  use  of  passenegrs,  and  thus  transform 
into  a  passenger  one  who  would  otherwise  be 
regarded  as  a  trespasser.  •  ♦  •  In  an  ac- 
tion against  a  railroad  company  for  damages 
from  personal  injuries  sustained  while  riding, 
by  permission  or  upon  the  invitation  of  an 
employee,  on  a  conveyance  of  the  company 
palpably  not  designed  for  the  transportation 
of  passengers,  the  onus  is  on  the  plaintiff  to 


show  that  the  employee  had  authority  from 
the  company  to  permit  him  to  so^ride,  or  that 
it  was  the  custom  for  persons  to  so  ride, 
]<nown  to  the  officials  of  the  company  having 
charge  or  supervision  of  the  matter;  the  pre- 
sumption, in  the  absence  of  such  proof,  being 
that  the  plaintiff  had  no  right  to  be  there,  and 
that  he  was  therefore  a  trespasser." 

No  custom  or  rule  of  the  defendant  com- 
pany is  shown  for  permitting  passengers  to 
ride  on  freight  cars.  It  is  doubtful  if  a  law- 
ful custom  could  arise  that  would  give  the 
right  to  one,  not  an  employee  in  the  line  of 
his  duty,  to  ride  on  top  of  freight  cars  in  po- 
sitions of  manifest  danger.  If  one  under- 
takes so  to  ride,  he  does  it  at  his  own  risk. 
And  the  company  is  under  no  duty,  except 
that  duty  which  it  owes  to  a  trespasser  not 
wantonly  and  willfully  to  injure  hlra.  In 
Hoar  V.  Maine  Central  R.  R.  Co.,  70  Me.  65. 
35  Am.  Rep.  299,  it  was  held: 

'In  the  absence  of  proof  that  a  railway 
company  is  accustomed  to  carry  passengers 
upon  hand  cars,  one  who  is  injured  while  thus 
riding  has  no  cause  of  action  against  the  com- 
pany, although  invited  thus  to  ride  by  the 
section  foreman." 

The  conductor  who  In  the  present  case 
was  in  charge  of  the  freight  train,  consist- 
ing of  an  engine  and  three  box  cars,  had  no 
right  to  impose  upon  the  defendant  corpora- 
tion the  onerous  resi)onsibilities  arising  from 
the  relation  of  a  common  carrier  of  passen- 
gers. He  had  no  right  to  accept  the  decedent 
as  a  passenger  and  bind  the  company  to  ex- 
traordinary diligence  for  his  safe  passage, 
by  inviting  or  permitting  the  decedent  to 
ride  upon  the  top  of  the  box  car — a  place  of 
manifest  danger.  And  the  decedent,  in  ac- 
cepting the  risk  of  this  mode  of  conveyance, 
assumed  all  of  the  extra  and  unusual  risks 
arising  from  the  position.  Conceding  that 
the  evidence  may  have  authorized  the  con- 
clusion that  the  decedent  had  license  to  ride 
on  the  trains  of  the  defendant  designed  and 
used  for  the  transportation  of  passengers, 
such  license  could  not  be  extended  to  give 
the  decedent  the  right  to  be  carried  at  the 
risk  of  the  company  by  the  unusual  mode  of 
conveyance  which  he  had  voluntarily  adopt- 
ed. Entertaining  this  view  of  the  law  un- 
der the  facts  of  the  case  which  are  not  In 
dispute,  we  think  that  the  verdict  against 
the  defendant  was  unauthorized,  and  the 
motion  for  a  new  trial  should  have  been 
granted.  This  opinion  makes  it  unnecessary 
to  consider  and  decide  the  special  assign* 
ments  of  error. 

Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 
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MANLEY  V.  UNDERWOOD. 
(N08.   12675-12679.) 

'Court  of  Appeals  of  Georgia,  Diyiaion  No.  2. 

Dec.  14.  1921.) 

(8yHabu9  hy  the  Court,) 

.  Landlord  and  tenant  ^=s>245— Vendor  undar 
rescinded  executory  land  contract  may  have 
Hen  upfOn  crops  for  rent  and  supplies. 

Where  an  -executory  contract  for  the  sale 
>f  land  is  canceled  by  mutual  consent  when 
he  first  installment  for  the  purchase  price 
»ocomes  due,  the  relationship  of  vendor  and 
endee  ceases  to  exist,  and  the  relationship 
nay  become  that  of  landlord  and  tenant,  in 
rhich  event  the  owner  of  the  land  would  have 
.  lien  upon  crops  grown  upon  it  both  for  rent 
nd  supplies  furnished  by  him  which  were 
tecessary  to  make  the  crop. 

!.  Vendor  and  purchaser  «=93( 2) —Contract 
for  sale  of  land  held  to  create  relationship 
of  landlord  and  tenant  with  option  to  pur- 
chase. 

"Where  an  owner  of  land  contracts  with 
nother  to  sell  it  at  a  stipulated  price,  to  be 
ivided  into  installments  becoming  due  at  spec- 
fied  times,  and  further  stipulates  that,  in  the 
vent  the  installments  are  not  paid  when  due, 
he  owner  shall  be  paid  a  specified  sum  as 
ental,  the  legal  effect  of  the  contract  is  to 
reate  the  relation  of  landlord  and  tenant  be- 
wcen  the  parties,  with  an  option  to  the  ten- 
nt  to  purchase  the  land  upon  the  terms  and 
onditions  set  forth  in  the  contract.'* 

.  Contracts  ^=»252— ^Restitution  unnecessary 
where  contract  rescinded  by  mutual  consent. 

Restitution  has  no  application  to  rescission 
f  contracts  by  mutual  consent. 


.  Landlord  and  tenant  ^=s>  18(3)— Vendor  and 
purchaser  ^=»85— Land  contract  held  re- 
scinded and  replaced  by  rent  contract. 

In  the  present  case  the  evidence  was  suffi- 
iont  to  show  that  the  executory  contract  of 
ale  had  been  mutually  rescinded  and  a  con- 
ract  of  landlord  and  tenant  substituted  there- 
Dr  between  the  vendor  and  the  vendee.  The 
mdlord  would  then  have  a  lien  for  rent  and 
lien  for  supplies  furnished  by  him  to  the 
snant  to  make  a  crop. 

.  Landlord  and  tenant  «=s>5(l),  240(1)— Par- 
ties cannot  change  relationship  to  that  of 
landlord  and  tenant  affecting  Intervening 
rights  of  Innocent  third  parties. 

The  vendor  and  the  vendee  in  aq  executory 
ontract  of  sale  cannot  by  a  new  and  distinct 
dntract  of  rescission  convert  their  relationship 
ito  that  of  landlord  and  tenant  so  as  to  affect 
le  intervening  rights  of  a  third  person.  But 
tiis  intervening  right  must  be  that  of  an  in- 
oeent  third  person  without  notice  when  enter- 
ig  into  his  contract  that  the  original  execu- 
>ry  contract  of  sale  has  been  rescinded,  and 
le   relation   of  landlord  and   tenant  created. 

Error    from    City    Court    of    Greenville: 
eon  Hood,  Judge. 
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8.B.) 

Separate  proceedings  by  F.  K.  Underwood 
against  J.  M.  Manley  under  a  distress  war- 
rant, with  counter  aflldavit  by  the  latter; 
by  F.  K,  Underwood  against  J.  M.  Manley  to 
foreclose  a  Iandlord*s  Hen,  with  counter  af- 
fidavits by  the  latter;  by  the  R.  F.  Strick- 
land Company  against  J.  M.  Manley  in  fore- 
closure; and  hy  A.  R.  Manley  to  enforce  a 
special  laborer's  lien  against  J.  M.  Manley. 
On  rule  against  the  sheriff  for  distribution 
of  a  fund,  judgment  was  rendered  directing 
payment  of  the  liens  of  F.  K.  Underwood, 
and  against  A.  R.  Manley  on  his  claim.  Mo- 
tions for  new  trial  by  J.  M.  Manley,  the  R. 
F.  Strickland  Company,  and  A.  R.  Manley 
were  overruled,  and  they  bring  error.  Re- 
fusal to  grant  new  trials  affirmed.  Judgment 
on  main  bills  of  exceptions  affirmed,  and 
cross-bills  dismissed. 

The  questions  in  this  case  arose  on  a  rule 
against  the  sheriff  for  the  distribution  of 
a  fund  which  he  held,  arising  frotn  the  sale 
of  certain  i)ersonal  property,  to  which  fund 
there  were  several  claimants,  who  were 
made  parties  to  the  rule.  Consent  was 
made  that  all  questions  raised  by  the  parties 
be  decided  on  the  hearing  of  the  rule.  The 
claims  to  the  funds  in  the  hands  of  the  sher- 
iff and  the  grounds  of  each  claim  may  be 
stated  as  follows:  F.  K.  Underwood  sued  out 
a  distress  warrant  against  J.  M.  Manley  for 
rent  of  certain  lands.  Manley  made  a  coun- 
ter affidavit  setting  up  that  the  rent  was 
not  due,  and  further  that  he  was  a  purchas' 
er  of  the  lands  from  Underwood  and  occu- 
pied and  held  them  as  a  purchaser,  and  not 
as  a  tenant  Underwood  at  the  same  time 
foreclosed  a  landlord's  lien  for  certain  fer- 
tilizer supplies  which  he  had  furnished  to 
Manley  as  landlord,  in  which  foreclosure 
proceeding  it  was  alleged  that  the  defendant 
was  seeking  to  remove  and  removing  the 
crops  on  which  he  claimed  a  lien.  Manley 
filed  a  counter  affidavit  to  the  foreclosure 
proceeding,  upon  the  same  grounds  as  in  the 
distress  warrant  proceeding.  The  R.  F. 
Strickland  Company  foreclosed  a  crop  mort- 
gage against  J.  M.  Manley  for  supplies  fur- 
nished  him  in  making  the  crops,  and  placed 
the  mortgage  fi.  fa.  in  the  hands  of  the  sher- 
riff.  A.  R.  Manley  claimed  a  special  labor- 
er's lien  against  J.  M.  Manley  on  the  crops 
raised  by  him. 

The  evidence  relating  to  each  separate 
claim,  substantially  stated,  was  as  follows: 
Underwood  was  the  owner  of  a  farm  in  Mer- 
iwether county  containing  185  acres  of  land, 
and  he  controlled  two  other  farms  in  the  same 
county,  one  known  as  the  Mrs.  Underwood 
farm  and  the  other  as  the  Strozier  farm. 
These  farms  he  rented  to  J.  M.  Manley  prior 
to  the  year  1020.  On  August  28,  1010,  Un- 
derwood sold  to  J.  M.  Manley  the  Underwood 
farm,  and  executed  a  bond  for  title  to  him 
describing  In  detail  the  notes  given  by  Man* 
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ley  for  the  purchase  money.  The  first  in- 
stallment, represented  hy  one  of  the  pur- 
chase-money notes,  matured  on  December  1, 

1919,  and  Manley  failed  to  pay  it   In  March, 

1920,  Underwood  told  Manley  that,  as  he 
had  defaulted  In  payment  of  the  first  install- 
ment on  the  land,  he  (Underwood)  had  de- 
cided to  cancel  the  executory  contract  of 
sale  evidenced  by  the  bond  for  title.  Under- 
wood testified  that  Manley  agreed  that  the 
bond  for  title  should  be  canceled,  and  that 
thereupon  he  (Underwood)  canceled  it,  writ- 
ing across  it,  in  Mauley's  presence,  "Void  for 
the  lack  of  payment."  Manley  denied  that 
he  had  agreed  to  this  cancellation  or  that 
the  cancellation  took  place,  and  stated  that 
he  could  not  read  or  write,  and  that  no  can- 
cellation was  read  to  him.  The  cancellation 
as  claimed  by  Underwood  changed  the  re- 
lationship which  had  up  to  that  time  existed 
between  him  and  Manley,  as  vendor  and  ven- 
dee, to  that  of  landlord  and  tenant.  After- 
wards, according  to  Underwood,  he  furnished 
through  the  Zebulon  Gin  &  Fertilizer  Com- 
pany fertilizers  of  the  value  of  $3,019.45, 
which  were  used  by  Manley  in  making  the 
crops  for  the  year  1920  on  the  farms  in  ques- 
tion. A  note  signed  by  Manley  and  Under- 
wood was  given  to  the  fertilizer  company  for 
the  fertilizers.  Underwood  testified  that  he 
signed  the  note  as  the  original  purchaser  ot 
the  guano,  and  not  as  Manley's  security,  and 
the  fertilizer  company  corroborated  this 
statement  by  testimony  that  the  credit  was 
extended  to  Underwood,  and  by  Underwood's 
instructions  the  fertilizers  were  shipped  to 
Manley.  Manley,  on  the  contrary,  testified 
that  he  bought  the  guano  himself  as  pur- 
chaser., and  was  the  owner  of  the  place  on 
which  it  was  to  be  used,  and  that,  on  ac- 
count of  the  demands  of  the  fertilizer  com- 
pany that  he  furnish  security  for  the  same, 
he  furnished  Underwood  as  his  security. 
According  to  Underwood's  testimony,  on  or 
about  May  20,  1920,  at  the  urgent  request 
of  Manley  for  a  chance  to  pay  for  the  land, 
a  new  contract  was  made  between  them 
which  in  effect  extended  the  time  of  payment 
for  the  land  and  provided  that,  if  payment 
should  not  be  made  in  accordance  with  the 
agreement,  the  relationship  of  landlord  and 
tenant  should  continue  to  exist  between  Un- 
derwood and  Manley.  On  or  about  Septem- 
ber 1,  1920,  Manley  told  Underwood  that  he 
could  not  pay  for  the  land  and  would  pay 
rent.  After  the  crops  matured  and  while 
they  were  being  gathered,  and  after  Under- 
wood had  made  repeated  visits  to  the  farm 
to  collect  the  rent  and  to  collect  for  the  feiv 
tilizer  that  he  had  furnished  Manley,  he  dis- 
covered that  Manley  had  removed  and  sold 
two  bales  of  cotton  off  the  rented  farms,  and 
thereupon,  on  October  17,  he  foreclosed  his 
landlord's  liens  for  rent  and  for  fertilizers 
supplied.  This  execution  was  levied  upon 
the  crops  or  what  remained  of  them. 


Mauley's  evidence  was  in  direct  confiict 
with  that  of  Underwood  as  to  the  foregoing 
facts.  He  Insisted  that  he  had  made  no 
such  agreement  and  had  not  removed  any  of 
the  cotton  from  the  farms,  but  he  insisted 
that  he  had  a  right  to  do  so  as  he  held  the 
land  as  a  purchaser  under  an  executory 
contract,  and  did  not  hold  the  land  at  that 
time  as  tenant,  and  that  therefore  Under- 
wood was  not  entitled  to  any  of  the  proceeds 
arising  from  the  sale  of  the  crops  which  had 
been  raised  on  the  farms. 

The  R.  F.  Strickland  Company,  as  a  basis 
for  its  claim  for  the  proceeds  arising  from 
the  crops,  introduced  mortgages  on  the  crops 
of  the  three  Underwood  places.  These  mort- 
gages had  been  foreclosed,  and  the  execution 
placed  in  the  hands  of  the  sheriff.  In  sup- 
port of  their  claim  J.  M.  Manley  and  George 
Strickland,  president  of  the  company,  tes- 
tified that  on  the  1st  day  of  January,  1920, 
Manley  went  to  the  place  of  business  of  the 
Strickland  Company  and  exhibited  to  George 
Strickland,  the  president  of  the  company, 
the  bond  for  title  which  he  held  from  Un- 
derwood. According  to  the  testimony  of  Un- 
derwood, Manley  at  the  same  time  informed 
Strickland  that  he  had  defaulted  in  the  first 
payment  on  the  land  and  tried  to  get  Strick- 
land to  lend  him  the  money  with  which  to 
meet  this  payment,  and  Strickland  refused. 
In  his  testimony  George  Strickland  said: 

"I  kneW  that  he  [Manley]  had  defaulted  in 
his  first  payment  on  the  land.  He  told  me  so, 
and  wanted  me  to  let  him  have  the  money  to 
pay  this  installment,  but  it  was  not  convenient 
for  me  to  do  so.  ♦  ♦  ♦  I  read  the  bond  for 
title  sasring  that  the  same  should  be  void  for 
any  nonpayment,  when  I  agreed  to  furnish  him 
[Manley],  and  Manley  told  me  that  he  had 
defaulted  in  the  first  payment  and  tried  to  get 
me  let  him  have  the  money  for  the  first  in- 
stallment. I  refused  because  I  did  not  think 
the  land  was  wo1*th  the  price  he  had  agreed  to 
pay,  and  I  did  not  think  Manley  had  any 
equity  in  the  land.'* 

In  support  of  its  claim  the  Strickland 
Company  submitted  testimony  showing  that 
it  had  no  notice  of  the  changed  relationship 
between  J.  M.  Manley  and  Underwood,  but 
was  induced  by  Manley  to  believe  that  there 
had  been  no  change  of  such  relationship  and 
that  Manley  was  still  the  owner  of  the  farm 
in  question,  and  for  this  reason  the  Strick- 
land Company  furnished  Manley  the  supplies 
and  took  the  mortgage  as  security  for  the 
debt.  Both  Manley  and  Strickland  testified 
that  the  Strickland  Company  had  no  notice 
of  the  contract  of  May  20,  1920. 

In  response  to  the  rule  the  sheriff  filed  an 
answer  setting  out  the  various  executions 
in  his  hands  claiming  the  funds  arising  from 
the  sale  of  the  crops  of  J.  M.  Manley  made 
on  the  Underwood  farm.  Upon  the  trial  of 
the  case  the  judge  formulated  and  submitted 
to  the  jury  the  issues  of  fact  applicable  to 
each  claim,  In  the  form  of  questions  which 
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the  jury  by  its  verdict  were  to  answer, 
rhese  questions  and  the  answers  were  as 
Tollows: 

"First.  Was  the  bond  for  title  held  by  J.  M. 
Manley  from  F.  K.  Underwood  canceled  In 
March.  Id20,  by  the  consent  of  both  parties? 
(Answer  'Yea'  or  *No,*)  The  jury  answered: 
i'es. 

'^Second.  Did  J.  M.  Manley  agree  with  F.  K. 
Underwood,  about  September  1,  1020,  that  he 
i'ould  not  make  the  payment  and  would  pay 
rent?     (Answer  *Ye8*  or  *No.*)    Answer:   Yes. 

'*Third.  Did  the  B.  F.  Strickland  Company 
rurnish  any  money  or  supplies  to  J.  M.  Manley 
:rom  January,  1920,  to  May  20,  1920,  before 
:be  sigiiing  of  the  contract  of  May  20,  and  aid 
lim  in  making  the  crops.  (Answer  'Yes'  or 
No.')     And,  if  so,  how  much?    Answer:    No. 

"Fourth.  Did  Underwood  furnish  fertilizers 
:o  Manley  as  landlord?  (Answer  'Yes'  or 
No.*)     Answer:   Yes." 

Based  on  this  verdict,  the  Jtidge  formnlat- 
id  a  Judgment  by  which  he  approved  of  the 
mswers  and  made  them  the  judgment  of  the 
rourt,  and  directed  that  out  of  the  fund  in 
luestion  the  sheriff  pay  upon  the  lien  of  F. 
K.  Underwood  for  rent  for  the  year  1920, 
>1.080,  and  on  his  lien  for  supplies  for  1920 
(2,722.93,  making  the  total  to  be  paid  to  Un- 
lerwood,  $3,802.93,  and  that  other  small 
terns  not  involved  in  this  case  be  paid,  and 
-endered  judgment  against  A.  B.  Manley  up- 
>n  his  claim  of  a  special  laborer's  lien  on 
he  proceeds  in  the  hands  of  the  sherifiT.  J. 
^r.  Manley,  the  B.  F.  Strickland  Company, 
ind  A.  B.  Manley  filed  each  a  motion  for  a 
lew  trial,  containing  in  substance  the  same 
issignments  of  error.  The  motions  were 
•verriiled  and  all  of  the  cases  were  argued 
oejether  In  this  court  and  may  be  fully  cov- 
red  by  one  decision. 

M.  Z.  O'Neal  and  B.  A.  McGraw,  both  of 
Greenville,  and  Terrell  &  Foley,  of  Colum- 
ms,  for  plaintiffs  In  error. 

Hall  &  Jones,  of  Newnan,  and  Hatchett  & 
latchett,  of  Greenville,  for  defendants  in 
rror. 

IIIL.L,  J.  (after  stating  the  facts  as 
bove).  The  controlling  question  of  law,  un- 
er  the  facts  of  this  case,  is:  What  was  the 
elationship  between  Underwood,  the  plain- 
tff,  and  Manley,  the  defendant?  Was  that 
elationship  one  of  landlord  and  tenant,  or 
f  vendor  and  vendee?  If  the  evidence 
hows  that  at  the  time  the  fertilizers  were 
Limisbed  by  Underwood  to  Manley  Under- 
wood occupied  the  relationship  of  landlord 
>  Manley,  it  follows,  as  a  matter  of  stat- 
tory  law,  that  Underwood  had  a  landlord's 
en  for  rent  and  a  lien  for  the  supplies  fur- 
ished  to  make  the  crop  for  the  year  when 
is  distress  warrant  for  the  rent  was  issued 
nd  his  lien  for  supplies  was  foreclosed,  and 
lat  a  verdict  in  his  favor  resulted.  If  at 
lat  time  Underwood  occupied  the  relation- 
hip  of  a  vendor  and  the  defendant  of  ven- 
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dee,  the  verdict  in  this  case  Is  contrary  to 
law  and  should  be  set  aside.  Incidental  to 
tiie  question  as  to  the  relationship  between 
the  plaintiff  and  the  defendant  another  ques- 
tion arises,  to  wit:  Were  the  supplies  fur- 
nished by  the  plaintiff  to  the  defendant  while 
the  plaintiff  occupied  the  relationship  of 
landlord  to  Manley,  or  while  they  occupied 
the  relationship  of  vendor  and  vepdee?  The 
learned  trial  judge  submitted  these  two  ques- 
tions to  the  jury,  presenting,  in  his  instruc- 
tions to  the  jury  as  to  these  two  questions, 
a  most  illuminating  statement  of  the  law  ap- 
plicable to  the  evidence  as  the  jury  might 
tLnd  the  facts  to  be.  The  Jury  found,  in 
answer  to  the  first  question,  that  the  bond 
for  title  held  by  J.  M.  Manley  from  F.  K. 
Underwood  was  canceled  in  March,  1920,  by 
Doth  parties.  The  evidence  as  to  this  fact 
was  in  direct  conflict.  The  plaintiff  swore 
positively  that  the  bond  for  title  was  can- 
celed in  writing  by  the  consent  of  Manley, 
the  defendant,  in  March,  1920.  The  defend- 
ant, on  the  contrary,  swore  positively  that 
the  bond  for  title  had  never  been  canceled, 
and  that  the  executory  contract  of  sale  was 
still  in  force.  The  jury  had  the  right  to 
accept  the  testimony  of  the  plaintiff  on  this 
point 

The  evidence  shows  that  after  this  can- 
cellation was  made,  as  claimed  by  Under- 
wood, Manley  remained  in  possession  of  the 
property  as  Underwood's  tenant,  and  that 
while  this  relationship  existed  Underwood 
furnished  to  Manley,  as  tenant,  fertilizers 
to  make  a  crop  for  that  year  on  the  land 
which  he  had  previously  agreed  to  sell,  but 
which  was  then  occupied  by  Manley  as  a 
tenant.  And  the  jury,  in  answer  to  the  ques- 
tion submitted  by  the  court,  "Did  Under- 
wood furnish  fertilizers  to  Manley  as  land- 
lord?" answered  in  the  afiirmative.  The 
jury,  [therefore,  having  passed  upon  both 
these  questions  in  f^vor  of  the  contention  of 
the  plaintiff  that  he  was  a  landlord  when  the 
supplies  were  furnished  and  the  distress  war- 
rant for  rent  issued,  and  these  answers  be- 
ing supported  by  evidence,  It  follows  that 
the  verdict  in  favor  of  Underwood,  giving 
him  priority  In  the  distribution  of  the  funds 
arising  from  the  sale  of  the  crops  made  on 
the  land  in  question,  was  right  in  law,  and 
should  be  allowed  to  stand,  unless  there  ap- 
pears to  have  been  some  prejudicial  error 
committed,  by  the  Judge  in  the  trial  of  the 
case,  either  in  his  rulings  on  testimony,  or 
in  his  charge  to  the  jury,  or  his  refusal  to 
charge. 

Subsequently  to  the  cancellation  of  the 
bond  for  title  the  relationship  between  Un- 
derwood and  Manley  of  landlord  and  tenant 
continued  until  May  20,  1920,  when,  accord- 
ing to  the  testimony  of  Underwood,  at  the 
urgent  request  of  Manley,  he  gave  Manley 
another  chance  to  pay  for  the  land,  and  a 
new  contract  was  entered  into  between  the 
two,  which,  in  effect,  extended  tne  time  of 
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payment  and  provided  that,  if  the  payment 
was  not  made  in  accordance  with  the  agree- 
ment, the  relationship  of  landlord  and  tenant 
should  continue  to  exist.  This  contract  was 
construed  by  the  trial  judge  as  continuing 
the  relationship  of  landlord  and  tenant,  with 
the  right  in  the  tenant.  Mauley,  to  purchase 
the  land  in  question  by  paying  the  purchase- 
money  notos  as  they  became  due,  and,  under 
this  construction,  as  the  undisputed  evidence 
showed  that  Manley  had  failed  to  pay  the 
nrst  of  these  notes  when  it  became  due,  the 
relationship  of  landlord  and  tenant  contin- 
ued. 

[1,2]  To  this  situation  the  judge,  in  his 
charge,  applied  tlie  principle  of  law  as  an- 
nounced in  the  case  of  Hodnett  v.  Mann,  10 
Ga.  App.  666,  73  S.  B.  1082,  as  follows: 

"Where  an  owner  of  land  contracts  with 
another  to  sell  it  at  a  stipulated  price,  to  be 
divided  into  installments  becoming  due  at  spec- 
ified times,  and  further  stipulates  that  in  the 
event  the  installments  are  not  paid  when  they 
mature,  the  owner  shall  be  paid  a  specified  sum 
as  rental  for  the  land,  the  legal  effect  of  the 
contract  is  to  create  the  relation  of  landlord 
and  tenant  between  the  parties,  with  an  option 
to  the  tenant  to  purchase  the  land  upon  the 
terms  and  conditions  set  forth  in  the  contract" 

And: 

"Where,  after  the  execution  of  such  a  con- 
tract, and  before  the  first  installment  of  the 
purchase  price  becomes  due,  the  parties  mu- 
tually agree  upon  a  rescission  of  so  much  of 
the  contract  as  relates  to  a  purchase  of  the 
land,  the  owner  has  a  lien  upon  the  crops 
grown  upon  the  premises  described  in  the  con- 
tract, both  for  rent  and  for  supplies  furnished 
by  him  which  were  necessary  to  make  the 
crop 
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Under  this  decision,  as  applied  to  the  facts 
of  this  case,  the  verdict  in  favor  of  Under- 
wood, giving  him  a  priority  on  the  funds  in 
the  hands  of  the  sheriflC  realized  from  the 
sale  of  the  crops  made  on  the  land  in  ques- 
tion, which  Manley  held  as  tenant  under  his 
agreement  with  Underwood,  was  a  proper 
verdict. 

What  we  have  said  thus  far  applies  to  the 
relative  rights  of  Underwood  and  Manley, 
and  is  especially  applicable  to  the  general 
grounds  of  the  motion  for  a  new  trial  filed 
by  Manley.  In  his  amendment  to  the  motion 
tor  a  new  trial  Manley  assigns  error  on 
certain  special  grounds  which  will  be  con- 
sidered seriatim. 

First.  Error  is  assigned  as  to  the  ruling 
of  the  court  in  admitting  in  evidence  the 
testimony  of  Underwood  as  follows: 

"I  furnished  J.  M.  Manley  guano  in  1920, 
the  guano  he  used  on  the  F.  K.  Underwood 
lands  and  on  the  Mrs.  Underwood  and  Strozier 
lands.  This  guano  was  furnished  through  the 
Zebulon  Gin  &  Fertilizer  Company  of  Zebu- 
Ion.  Ga.,  and  amounted  to  the  sum  of  $3,019.45, 
to  be  used,  and  was  used,  under  crops  growing 
on  these  lands." 


It  was  objected  that  this  evidence  was  in- 
admissible and  immaterial  and  should  not 
have  been  admitted;  that  Manley  was,  un- 
der the  evidence,  in  possession  of  the  land 
at  the  time  the  guano  was  furnished,  as  a 
purchaser  holding  bond  for  title  from  Under- 
wood, and  Underwood  was  not  landlord,  and. 
not  being  landlord,  could  not  furnish  the 
same  as  landlord,  and  on  the  further  ground 
that  his  evidence  as  to  furnishing  the  same 
in  such  capacity  was  a  conclusion  of  the 
witness.  This  evidence  was  admissible.  It 
bears  directly  upon  the  question  which  is  the 
fundamental  question  in  the  case,  as  to  what 
was  the  relation  between  Underwood  and 
Manley  when  the  guano  was  furnished  In 
1920.  It  was  claimed  by  Underwood  that 
the  executory  contract  of  sale  made  with 
Manley  had  been  canceled  by  mutual  consent 
between  him  and  Manley,  and  It  illustrated 
the  question  submitted  by  the  court  to  the 
Jury  as  to  what  was  that  relationship  be- 
tween Underwood  and  Manley  after  the  can- 
cellation of  the  bond  for  title,  which  ques- 
tion was  answered  by  the  verdict  finding  that 
the  relationship  was  one  of  landlord  and  ten- 
ant. The  testimony  was  material  to  this 
issue,  was  not  a  conclusion  of  the  witness, 
and  enabled  the  jury  to  determine  the  very 
question  involved,  to  wit,  the  relationship 
which  existed  between  Underwood  and  Man- 
ley  after  the  cancellation  of  the  bond  for 
title. 

Second.  It  is  insisted  in  this  objection 
that  the  court  erred  in  submitting  to  the 
jury  the  following  question: 
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'Was  the  bond  for  title  held  by  J.  M.  Manley 
from  F.  K.  Underwood  canceled  in  March, 
1920,  by  the  consent  of  both  parties?" 

The  jury  answered  this  question  in  the 
affirmative.  What  we  have  said  on  the  fore- 
going assignment  of  error  applies  to  this 
assignment  ialso.  The  controlling  issue  in 
the  case  was  whether  the  executory  con- 
tract of  sale  entered  into  between  Under- 
wood and  Manley  in  August,  1919,  remained 
of  force  in  1920,  or  whether  the  parties  there- 
to had  by  mutual  agreement  abrogated  it 
If  this  contract  remained  of  force,  I^Ianley's 
possession  of  the  land  was  as  a  purchaser, 
and  he  would  not  have  been  liable  for  the 
rent  for  1920,  nor  would  Underwood  have 
had  a  lien  on  the  crops  of  that  year  for 
supplies  furnished  by  him  to  Manley,  but, 
if  the  contract  was  abrogated  by  mutual 
consent,  then  Manley  would  be  liable  to  Un- 
derwood as  landlord,  and  Underwood  would 
have  a  lien  for  the  supplies.  This  was,  as 
above  stated,  the  controlling  issue,  and  this 
issue  was  properly  submitted  for  determin- 
ation by  the  jury,  and  the  verdict  finding 
that  the  bond  for  title  was  abrogated  in 
1920  by  the  consent  of  both  parties  was 
fully  supported  by  the  evidence. 

Third.  It  is  insisted  that  the  court  erred 
in  charging  the  Jury  as  follows: 
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"If  the  bond  for  title  was  canceled  by  the 
consent  of  both  parties— that  is,  F.  K.  Under- 
vood  and  J.  M.  Manley— the  legal  effect  of  that 
■ancellation  would  be,  J.  M.  Manley  would  be- 
come a  tenant  at  will  or  sufferance.  If  the 
>ond  for  title  was  not  canceled  by  the  consent 
>f  both  parties,  then  J.  M.  Manley  remained 
n  possession  of  the  premises  under  his  orig- 
nal  bond  for  title  as  purchaser.  So  look  to 
he  evidence  and  see  what  is  the  truth  of  the 
natter,  see  if  the  bond  for  title  was  canceled, 
;ee  if  the  cancellation  was  written  on  the  same, 
ind,  if  so,  was  it  by  the  consent  of  J.  M. 
ilanley  ?  Did  J.  M.  Manley  know  that  it  was 
)eing  canceled,  and  did  he  consent  to  it  being 
lone?  And  determine  this  question  by  answer- 
ng  *tes'  or  *No.' " 

As  above  stated,  the  jury's  answer  to  this 
liiestion  was  "Yes."  It  is  insisted  that  this 
harge  was  error  in  that  It  gave  an  incorrect 
Tinciple  of  law,  the  evidence  being  that, 
ven  if  the  parties  sought  by  this  writing 
cross  the  bond  for  title  to  void  it  (the  naov- 
nt  denying  that  It  was  canceled  or  voided), 
t  was  not  canceled  or  voided  by  the  attempt, 
'ecaiise  there  had  been  no  rescission  of  the 
on  tract  by  the  attempt  to  rescind  because 
nder  thQ  evidence  the  parties  did  not  re- 
tore  each  other  to  the  original  status;  that 
lanley  held  to  his  bond  for  title  and  Un- 
orwood  kept  the  purchase-money  notes  for 
tie  land  and  Manley  gave  to  Underwood, 
nd  Underwood  kept,  the  sum  of  $40  in  cash 
hixt  Manley  paid  Underwood  on  the  land, 
n  other  words,  there  was  no  legal  rescission 
f  the  executory  contract  of  purchase,  be- 
au se  there  was  no  restitution  by  Under- 
wood. It  is  not  material  whether  the  ten- 
ncy  of  Manley  was  at  will  or  sufferance, 
nd  the  only  complaint  is  that  the  attempted 
[incellation  was  not  in  law  a  real  cancella- 
on  notwithstanding  that  both  parties  agreed 
hat  there  was  a  cancellation.  In  other 
'ords,  the  right  of  the  parties  to  make  a 
ontract  and  to  mutually  agree  to  abrogate 
:  is  denied. 

[3]  The  doctrine  of  restitution,  as  applica- 
le  to  a  rescission  of  contracts,  applies  only 
here  one  of  the  parties  scfeks  to  rescind  the 
ontract  without  the  consent  of  the  other. 
t  has  no  application  to  the  rescission  of  a 
ontract  by  mutual  agreement  of  the  parties. 
!lvil  Code  1910,  {§  4304,  4306.  And  the  issue 
ubraitted  by  the  trial  court  to  the  jury  was 
whether  there  had  been  a  cancellation  of  the 
ontract  of  sale  by  the  consent  of  both  par- 
ies. Therefore  it  was  immaterial  whether 
ny  restitution  had  been  made;  the  only 
laterial  question  being  whether  or  not  the 
xecutory  contract  of  sale  had  been  canceled 
y  the   consent  of  both  paritea 

Fourth.  Another  assignment  of  error  ob- 
ected  to  the  following  charge: 

"I  charge  you,  however,  that  Underwood 
vould  have  the  right  to  buy  goods  from  some 
>De  else,  or  to  furnish  them  out  of  his  own 
tore  or  house.  If  Underwood  bought  the 
oods  from  some  other  party,  and  that  party 
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delivered  them  to  Manley,  if  Underwood  was 
the  purchaser  in  the  first  instance,  that  would 
amount  to  the  same  thing  in  law  as  if  he 
furnished  them,  and  be  would  have  a  lien.** 

One  of  the  contentions  was  that  the  ferti- 
lizer furnished  to  Manley  to  make  the  crop 
for  1920  was  bought  directly  by  Manley,  and 
that  Underwood  had  been  simply  his  security 
for  the  payment  On  this  point  the  evidence 
was  in  conflict;  Manley  testifying  that  he  had 
bought  the  fertilizer  from  the  fertilizer  com- 
pany and  that  he  was  the  debtor,  with  Un- 
derwood as  security  on  the  notes  given  for 
the  fertilizer.  Underwood  insisted  that  he 
had  bought  the  fertilizers  and  had  furnished 
them  to  Manley  himself.  The  fertilizer  com- 
pany, through  its  agent,  testified  that  the 
company  had  sold  the  fertilizer  to  Under- 
wood, and  that  the  credit  for  them  had  been 
given  to  Underwood,  and  not  Manley.  The 
charge  on  this  question  is  in  harmony  with 
numerous  decisions  of  the  Supreme  Court 
In  the  case  of  Scott  v.  Pound,  61  Oa.  579,  it 
is  declared  that  a  landlord  may  furnish  the 
fertilizers  directly  from  his  own  store,  or 
may  order  them  from  others  on  his  credit, 
and  have  them  delivered  with  or  without 
passing  through  his  hands. 

*'If  he  is  the  real  purchaser  for  the  tenant, 
the  case  is  one  for  a  lien,  even  though  the 
joint  and  several  note  of  landlord  and  tenant 
be  given  for  the  price.  But  if  the  tenant  is 
the  real  purchaser  in  the  first  instance,  not 
deriving  title  through  the  landlord,  there  is  no 
lien.  What  the  truth  of  the  matter  is,  in  its 
substance  and  reality,  is  a  question  for  the 
jury. 
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This  question  was  submitted  to  a  decision 
of  the  Jury,  and  their  verdict  in  favor  of 
Underwood  Is  amply  supported  by  the  evi- 
dence. 

[4]  There  are  several  other  assignments  in 
the  amended  motion.  We  have  considered 
each  one  of  them  carefully  in  connection 
with  the  record  in  the  case,  and  we  are  satis- 
fled  that  they  contain  no  merit  The  charge 
of  the  court,  considered  as  a  whole,  in  so 
far  as  it  referred  to  the  relationship,  under 
the  evidence,  between  Underwood  and  Man- 
ley,  and  to  the  respective  rights  of  each,  was 
clear,  accurate,  and  luminous  submission  of 
the  law  applicable  to  the  facts.  And  the 
verdict,  in  so  far  as  it  determined  the  rela- 
tionship between  Underwood  and  Manley, 
and  the  resulting  rights  respectively  of  the 
two,  is  fully  supported. 

[5]  What  we  have  said  applies  also  to  the 
issue  between  the  B.  F.  Strickland  Company 
and  Underwood.  This  company  foreclosed 
its  mortgage  on  the  crops  of  Manley  for  the 
year  1920  and  placed  its  execution  in  the 
hands  of  the  sheriff  and  claimed  the  pro- 
ceeds of  the  sale  of  the  crops  for  that  year. 
Learned  counsel  for  the  Strickland  Company 
contends  that  the  company  had  a  superior 
lien  to  that  of  Underwood  because  it  fur- 
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nished  the  supplies  without  notice  of  any 
change  of  relationship  and  on  the  faith  that 
J.  M.  Manley  was  the  purchaser  of  the  Un- 
derwood land  and  was  his  own  landlord, 
and  that  when  the  supplies  were  so  furnished 
they  believed  they  were  furnishing  them  to 
the  owner  of  the  land  as  a  purchaser,  and 
that  the  vendor  and  vendee  changed  that  re- 
lationship without  any  notice  to  the  Strick- 
land Company,  and  that,  as  the  company  was 
an  innocent  third  party,  this  change  of  re- 
lationship did  not  affect  the  rights  of  the 
cdmpfl.ny,  and  in  support  of  this  contention 
they  cite  the  decision  of  Wllkins  v.  Fulcher, 
9  Ga.  App.  68,  70  S.  E.  691,  as  follows: 

"The  vendor  and  the  vendee  in  an  executory 
sale  cannot,  by  a  new  and  distinct  contract  of 
resdssion,  convert  their  relationship  into  that 
of  landlord  and  tenant,  so  as  to  affect  the  in- 
tervening rights  of  third  persons.'* 

This  excerpt  is  correct,  but  the  headnote 
contains  the  following,  which  is  applicable 
to  the  facts  of  this  case,  and  is  a  part  of  the 
same  headnote  from  which  the  above  excerpt 
is  made: 

"But  where,  in  the  contract  as  originally 
made,  the  rescission  is  provided  for,  and  it 
takes  place  in  accordance  with  the  original 
agreement,  third  persons  cannot  complain  that 
the  effect  of  the  rescission  is  to  impair  or 
diminish  special  rights  which  they  would  have 
had  if  the  parties  had  carried  out  the  contract 
as  originally  intended,  instead  of  rescinding  it, 
unless  the  rescinding  person  has  done  some- 
thing which  would  make  it  unconscionable  for 
him  to  exercise  the  right  as  against  the  par- 
ticular third  person  whose  rights  are  likely  to 
be  affected.  In  this  case  the  complaining  third 
person  voluntarily  became  the  creditor  of  the 
conditional  vendee  after  he  had  full  notice  of 
the  exact  nature  of  the  rights  which  the  land- 
owner had  reserved  in  parting  with  the  pos- 
session of  his  land;  indeed,  this  third  person 
himself  bad  participated  in  forming  the  con- 
tract between  the  parties,  and  is  in  no  position 
to  complain  because  the  landowner,  in  his  ca- 
pacity as  landlord,'  by  virtue  of  the  rescission 
which  ensued,  is  enforcing  a  landlord's  special 
lien  against  the  crops  raised  on  his  lands.' 
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The  evidence  in  the  present  case  shows 
that,  when  the  Strickland  Company  sold  the 
fertilizers  to  Manley,  the  president  of  the 
company  had  notice  that  there  had  been  a  de- 
fault in  the  payment  of  the  first  installment 
of  the  purchase  price  of  the  land.  He  tes- 
tified as  follows: 

"I  did  read  the  bond  for  title  saying  same 
should  be  void  for  nonpayment,  when  I  agreed 
to  furnish  him,  and  Manley  told  me  that  he 
had  defaulted  in  the  first  payment,  and  tried  to 
get  me  to  let  him  have  the  first  installment    I 


refused  because  I  did  not  think  the  land  was 
worth  the  price  he  had  agreed  to  pay,  and  I 
did  not  think  Manley  had  any  equity  in  th» 
land." 

It  thus  appears  that  the  Strickland  Com* 
pany,  before  it  furnished  these  fertilizers  to 
Manley,  was  put  on  notice  that  the  condi- 
tion in  the  bond  had  haiH;>ened  which  au- 
thorized the  obligor  therein  to  cancel  the 
same,  and  it  also  appears  that  Underwood 
did  not  do  anything  to  induce  the  Strickland 
Company  to  furnish  Manley.  In  fact  he 
did  not  know  that  the  company  was  furnish- 
ing him  the  fertilizers.  The  case  falls 
squarely  within  the  ruling  announced  In 
Wllkins  y.  Fulcber,  supra.  If  the  Strick- 
land Company  with  full  knowledge  that  Un- 
derwood had  the  right  to  cancel  said  bond 
for  title  for  a  failure  of  the  obligee  to  com- 
ply with  an  express  condition  therein,  and 
with  no  inducement  from  Underwood,  but 
without  his  knowledge  or  consent,  took  the 
risk  of  furnishing  Manley  on  the  faith  of 
such  bond,  then  It  can  blame  no  one  but  It- 
self for  such  commercial  venture  and  hazard. 

Without  extending  this  discussion  further^ 
it  Is  sufficient  to  say  that  a  careful' examina- 
tion of  the  record  and  of  the  special  assign- 
ments of  error  convince  this  court  that  no 
material  error  on  th^  trial  was  committed, 
and  that  the  verdict  In  favor  of  Underwood 
on  his  special  Hen  as  landlord  for  rent  and 
also  his  special  lien  as  landlord  for  the  sup- 
plies furnished  for  making  the  crops  for  the 
year  1920,  during  the  existence  of  the  rela- 
tionship of  landlord  and  tenant  between  Un- 
derwood and  Manley,  existed,  and  were  prior 
in  dignity,  under  the  statute,  to  the  Hens  of 
the  Strickland  Company  and  A.  R.  Manley, 
and  that  the  verdict  of  the  jury  was  sup- 
ported by  the  evidence  and  the  law  as  given 
them  in  charge  by  the  learned  trial  Judge, 
avil  Code  1910,  §{  3341,  3348  (6).  The  Judg- 
ment of  the  court  therefore  in  refusing  to 
grant  a  new  tHal  to  either  of  the  movants 
should  be  affirmed. 

In  view  of  this  conclusion  the  cross-bills 
which  were  filed  by  Underwood,  objecting  to 
the  rulings  of  the  trial  Judge  on  the  admissi- 
bility of  certain  evidence  in  the  case  of 
Underwood  v.  Manley,  and  the  intervention 
of  the  Strickland  Company  need  not  be  de- 
cided, and  the  said  cross-bills  will  be  dis- 
missed. 

The  Judgments  on  the  main  bills  of  excep- 
tion affirmed.    Cross-bills  dismissed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


Ga.) 

(27  Qa.  App.  7S1) 
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(No.     12963.) 


(Court  of  Appeals  of  Georf^ia,  Division  No.  1. 

Dec.  13,  1921.) 

(8yttal)U9  hy  the  Court,) 

1.  Chattel  mortgages  ^=s>232— For  selling 
mortgaged  property  held  sufficient. 

The  offense  of  selling  mortgaged  property, 
as  defined  in  section  720,  Penal  Code  1910, 
was  sufficiently  charged  in  the  indictment,  and 
the  court  did  not  err  in  overruling  the  demnr- 
rer. 

2.  Chattel  mortgages  ^=s»232— Criminal  IfLW 
C=>II69(I0)— Seoondary  evidenoe  that  pur- 
chaser of  mortgaged  property  was  a  corpo- 
ration, if  error,  held  harmless;  that  purchas- 
er of  mortgaged  property  was  a  oorporatlon 
need  not  be  alleged  in  indietment. 

The  indictment  alleges  that  the  accused 
"executed  and  delivered  to  Lee  Trammell  Com- 
pany, a  corporation,'*  a  mortgage  on  personal- 
ty. The  name  Lee  Trammell  Company  im- 
ports a  corporation,  and  it  was  not  necessary 
to  allege  that  it  was  a  corporation;  such  an 
allegation  is  surplusage,  and  need  not  be  prov- 
ed. "The  admission  of  secondary  evidence 
tending  to  prove  such  allegation  is  therefore 
harmless  error,  where  the  corporate  entity  has 
not  been  in  issue."  Ager  v.  State,  2  Ga.  App. 
158(1),  58  S.  B.  374.  Under  this  ruling  the 
court  did  not  err  in  allowing  witness  to  swear 
that  the  Lee  Trammell  Company  was  a  corpo- 
ration in  1918. 

3.  Admissibility  of  mortgage. 

The  mortgage  offered  in  evidence  was  not 
inadmissible  for  any  reason  urged  in  ground  2 
of  the  amendment  to  the  motion  for  a  new 
trial. 

4.  Criminal  law  ^=o 1 064 1/2— Ground  for  new 
trial  not  approved  eannot  be  considered. 

Grounds  3,  4,  and  6  of  the  amendment  to 
the  motion  for  a  new  trial  are  not  approved 
by  the  trial  judge,  and  cannot  be  considered 
by  this  court. 

5.  Criminal  law  ^s> 1 064(1)— Grounds  for  new 
trial  should  be  oomplete  within  themselves. 

"Grounds  of  a  motion  for  a  new  trial  should 
be  complete  within  themselves;  and  when  a 
particular  ground  is  under  consideration,  ref- 
erence to  other  grounds  should  not  be  required 
in  order  to  understand  the  assignments  of  er- 
ror." Bowen  v.  Smith-Hall  Grocery  Co.,  146 
3a.  157(4),  91  S.  E.  32;  Powell  v.  State,  25 
3a.  App.  329(3),  103  S.  B.  174.  This  ruling 
lisposes  of  ground  5  of  the  amendment  to  the 
notion  for  a  new  triaL 

;.  Suffldenoy  of  evidence. 

There  is  evidence  to  support  the  verdict. 

Error  from  City  Court  of  Madison;  J.  B. 
*ark,  Ju(}ge. 
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R.  W.  Moore  was  convicted  of  selling 
mortgaged  property,  and  he  brings  error. 
Affirmed. 

W.  T.  Davidson  and  Callaway  &  De  Jar- 
nette,  all  of  Eatonton,  for  plaintiff  in  error. 

A.  G.  Foster^  SoU  of  MadiBon,  for  the 
State. 


BLOOnWORTH,  J.  [1-1]  The  accused  in 
this  case  was  diarged  with  a  violation  of 
section  720  of  the  Penal  Ck>de  of  1910.  The 
Indictment  set  out  every  material  element  of 
the  crime— that  a  mortgage  on  personalty 
was  given,  and  that  the  accused  sold  a  part 
of  the  mort^ged  property  before  the  pay- 
ment of  the  mortgage  debt,  with  intent  to 
defraud  the  mortgagee,  and  to  its  loss  a  cer- 
tain sum.  Section  954,  Penal  Code  1910,  Is  in 
part  as  follows: 

''Every  indictment  or  accosation  of  the  grand 
jury  shaU  be  deemed  sufficiently  technical  and 
correct,  which  states  the  offense  in  the  terms 
and  language  of  this  Code,  or  so  plainly  that 
the  nature  of  the  offense  charged  may  be  easi- 
ly understood  by  the  'jury." 

Under  this  section,  as  construed  by  the  ap- 
pellate courts  of  this  states  the  niceties  and 
technicalities  required  in  Indictments  at 
common  law  have  been  largely  swept  away. 
The  indictment  followed  substantially  the 
language  of  the  statute.  In  Stoner  v.  State, 
5  Ga.  App.  716,  63  S.  B.  602,  it  was  held: 

"An  indiotment  for  a  purely  statutory  oif ense 
is  sufficient  which  describes  the  offense  hi  the 
language  of  the  statate." 

In  Glover  y.  State,  126  Ga.  694,  55  S.  E. 
596,  the  Supreme  Court  held  that — 

''An  indictment  which  charges  the  offense 
defined  by  a  legislative  act  in  the  language  of 
the  act,  where  the  description  of  the  acts  al- 
leged as  constituting  the  offense  is  full  enough 
to  put  the  defendant  on  notice  of  the  offense 
with  which  he  is  charged,  is  sufficiently  spe- 
cifia'* 

Moreover,  the  allegations  In  the  Indict- 
ment are  sufficiently  definite  to  meet  all  the 
requirements  mentioned  in  Wingard  v.  State, 
13  Ga.  400,  as  to  the  objects  in  requiring  par- 
ticularity in  setting  out  an  offense  against 
the  criminal  laws  of  the  state. 

The  court  did  not  err  in  overruling  the  de- 
murrer to  the  indictment 

Judgment  affirmed. 

BROYLBS,  0.  J.,  and  LUKE,  J.,  concur. 


^s^For  other  cases  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexc 
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(182  N.  C.  681) 

GREEN  V.  W.  M.  RiTTER  LUMBER  CO. 
et  ai.    (No.  593.) 

(Supreme  Court  of  North  Carolina.    Dec.  21, 

1921.) 

Trial  ^=»273— Objections  to  statement  In  charge 
of  parties'  contentions  required  during  or  at 
conclusion  of  charge. 

Objections  to  the  statement  in  the  charge 
of  the  contentions  of  the  parties  must  be  made 
during  the  charge  or  at  its  conclusion. 

Appeal  from  Superior  Court,  Swain  Coun- 
ty ;  Bryson,  Judge. 

Action  by  N.  A.  Green  against  the  W.  M. 
Ritter  Lumber  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
No  error. 

Civil  action  to  recover  damages  for  an  al- 
leged negligent  injury  to  plaintiff  while 
working  at  the  defendant's  planing  mill  on 
January   10,  1920. 

There  was  evidence,  adduced  on  the  trial, 
tending  to  show  that  the  planing  machine  at 
which  the  plaintiff  did  his  work  was  defec- 
tive and  unsafe;  that  he  was  required  to 
operate  it  without  sufBcient  help  or  assist- 
ance; that,  for  the  want  of  a  helper  to  bear 
off  the  strips  and  boards,  they  were  allowed 
to  accumulate  around  the  planer,  causing  it 
to  stall,  and  rendering  it  necessary  for  the 
plaintiff  to  make  certain  adjustments;  that, 
in  his  effort  to  remedy  this  situation,  made 
more  hazardous  by  reason  of  the  conditions 
above  stated,  coupled  with  a  worn  and  de- 
fective wrench,  which  he  was  required  to 
use,  his  hand  was  caught  in  the  revolving 
knives,  and  painfully  and  permanently  in- 
jured. 

The  usual  issues  of  negligence,  contribu- 
tory negligence,  and  damages  were  submit- 
ted to  the  jury,  and  answered  by  them  in 
favor  of  the  plaintiff.  From  the  judgment 
rendered  thereon,  the  defendants  appealed. 

S.  G.  Bernard,  of  Asheville,  and  S.  W. 
Black,  of  Bryson  City,  for  appellants. 

Thurman  Leatherwood,  of  Bryson  City, 
and  Felix  E.  Alley,  of  Waynesville,  for  appel- 
lee. 

STACY,  J.  The  defendants  rely  chiefly  ui>- 
on  their  motion  for  judgment  as  of  nonsuit; 
but,  under  the  principle  announced  in  Steeley 
V.  Lbr.  Co.,  165  N.  O.  27,  80  S.  E.  963,  Pig- 
ford  V.  Railroad,  160  N.  C.  93,  75  S.  E.  860, 
44  L.  R.  A.  (N.  S.)  865,  and  numerous  other 
cases  to  like  import,  we  think  the  evidence 
was  sufficient  to  require  its  submission  to 
the  jury  and  to  warrant  a  verdict  in  favor  of 
the  plaintiff. 

The  remaining  exception  is  directed  to  a 
portion  of  his  honor's  charge,  in  which  he 
undertakes  to  state  the  plaintiff's  conten- 
tions.    Defendants  say  the  contentions  of 


their  adversary  were  overstated  or  stated 
too  strongly;  that  they  were  not  supported 
by  the  evidence,  and  that  they  were  given  in 
an  argumentative  form.  We  have  examined 
the  charge  with  a  view  of  determining  wheth- 
er the  defendants  could  have  been  preju- 
diced, in  any  degree,  by  the  manner  in  which 
the  contentions  were  given,  but  we  have 
found  nothing  upon  which  to  base  any  crit- 
icism. On  the  other  hand,  the  charge,  as  a 
whole,  seems  to  have  been  fair,  impartial, 
and  exceptionally  clear.  Furthermore,  this 
exception  comes  within  the  well-settled  rule 
that  objections  to  the  statement  of  conten- 
tions must  be  made  at  some  appropriate  tlmo 
during  the  charge  or  at  its  conclusion.  This 
requirement  is  a  reasonable  one  and  has  been 
adopted  so  that  the  trial  court  may  be  given 
an  opportunity  to  correct  any  error  in  the 
respect  indicated.  State  v.  Hall,  181  N.  C. 
527,  106  S.  E.  483 ;  McMahan  v.  Spruce  Co., 
180  N.  C.  636,  105  S.  E.  439,  and  cases  there 
cited. 

We  have  discovered  no  sufllcient  reason 
for  disturbing  the  verdict  and  Judgment 

No  error. 


(182  N.  C.  679> 

HAYNES  V.  SOUTHERN  RY.  CO.  et  al. 

(two  cases).    (No.  591.) 

(Supreme  Court  of  North  Carolina.    Dee..  21^ 

1921.) 

Railroads  ^=»34S(6)  —  Finding  of  neglIgeno» 
under  last  clear  chance  doctrine  warranted. 

Evidence  in  action  for  injuries  caused  by 
a  slowly  moving  train  colliding  with  an  auto 
held  to  warrant  finding  against  defendant  on 
the  issue  of  last  chance,  under  the  rule  that, 
notwithstanding  plaindflTs  contributory  negli- 
gence, if  defendant  by  exercise  of  ordinary  and 
reasonable  cai^e  could  have  avoided  the  injury, 
and  failed  to  do  so,  and  had  the  last  dear 
chance  to  so  avoid  it,  it  is  liable. 

Appeal  from  Superior  Court,  Haywood 
CJounty ;  Long,  Ju4ge. 

Two  actions,  one  by  George  C.  Haynes, 
administrator,  and  the  other  by  Sallie  K. 
Haynes,  both  against  the  Southern  Railway 
Company  and  another.  Judgment  for  plain- 
tiffs>  and  defendants  appeal.    No  error. 

C^vil  actions  to  recover  damages  for  an 
alleged  negligent  Injury  to  plain tifTs  intes- 
tate and  damages  to  the  automobile  in  which 
he  was  riding,  by  consent  consolidated  and 
tried  together  in  the  superior  court. 

On  October  21,  1920,  W.  J.  Haynes,  while 
attempting  to  drive  his  wife's  machine  over 
the  defendant's  track  at  a  public  crossing  in 
Hazelwood,  N.  C,  was  struck  and  killed  by 
a  freight  train  of  the  Southern  Railway 
Ck>mpany,  and  the  automobile  was  badly  dam- 
aged and  demolished. 


4=9For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Dlgesta  and  Indexc 
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The  administrator  brings  suit  to  recover 
lamages  for  the  alleged  wrongful  death  of 
lis  intestate;  and  the  wife  of  the  deceased 
;ues  to  recover  for  the  damage  done  to  her 
•ar.  For  convenience  and  by  consent  the 
wo  actions  were  consolidated  and  tried  to- 
:ether;  the  evidence  upon  the  question  of 
lability  being  the  same  in  both  cases. 

Upon  the  issues  of  negligence,  contrlbuto- 
•y  neglisjence,  last  clear  chance,  and  dam- 
iges  all  being  answered  In  favor  of  the  plain- 
ifif  in  each  case,  and  from  the  Judgments 
•endered  thereon,  the  defendants  appealed. 

Martin,  Rollins  &  Wright,  of  Ashevllle, 
or  appellants. 

John  M.  Queen  and  Felix  E.  Alley,  both  of 
Vayuesville,  for  appellees. 

STACY,  J.  The  injuries  out  of  which  the 
iresent  suits  arise  were  caused  by  a  collision 
t  a  public  crossing  in  the  village  of  Hazel- 
rood  between  an  automobile  in  which  W.  J. 
Taynes  was  riding  and  a  freight  train  of  the 
louthem  Railway  Company.  The  train  was 
lowly  pulling  out  from  the  station,  moving 
t  a  rate  of  ftom  2%  to  3  miles  an  hour, 
I'hen  plain tififs  intestate  drove  upon  the 
rossing  and  was  pushed  down  the  track  by 
iie  engine  for  a  distance  of  about  72  feet 
nd  killed. 

It  was  shown  by  all  the  evidence  that  no 
earning  was  given  of  the  train's  starting 
nd  of  its  approach.  The  engineer  was  in  his 
ah,  but  the  witnesses  differ  as  to  whether 
ho  fireman  was  on  his  side  where  he  could 
ave  seen  the  automobile  as  it  came  near 
he  crossing.  Several  hundred  yards  east  of 
be  station  another  train  was  coming  in  on 
be  pass  track,  and  there  was  evidence  tend- 
ig  to  show  that  plaintifiTs  intestate  was 
ratching  the  west-bound  train  and  did  not 
ee  the  east-bound  train,  the  one  which  struck 
im,  or,  if  he  did,  he  failed  to  observe  that 
t  was  moving  and  entering  upon  the  cross- 
ig. 

There  was  also  evidence  to  the  effect  that 

number  of  bystanders  signaled  the  engi- 
eer  to  stop  when  it  was  apparent  that  a  col- 
ision  was  about  to  occur,  but  that  he  failed 
J  do  so,  though  his  attention  was  attracted 
y  the  signals  and  he  looked  down  at  his 
riving  wheels. 

The  automobile  was  pushed  down  the 
rack  for  a  distance  of  about  30  feet  when 
t  was  turned  over  and  then  carried  a  fur- 
ber  distance  of  42  feet  before  the  engineer 
rough t  his  train  to  a  stop. 

Upon  this,  the  evidence  chiefly  relevant, 
re  think  the  defendants'  motions  for  judg- 
lents  of  nonsuit  were  properly  overruled. 

Conceding  for  the  sake  of  argument  only 
bat  non  obstante  veredicto  the  plaintiff's  in- 
estate  may  have  been  guilty  of  negligence 
1  going  upon  the  track  at  the  time  in  ques- 
lon,  yet  we  think  the  evidence  was  amply 
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sufficient  to  warrant  the  jury's  finding  on  the 
issue  of  the  last  clear  chance. 

It  has  been  held  uniformly  with  us  that 
notwithstanding  the  plaintiff's  contributory 
negligence,  if  the  jury  should  find  from  the 
evidence  that  the  defendant,  by  the  exercise 
of  ordinary  and  reasonable  care,  could  have 
avoided  the  injury,  and  failed  to  do  so,  and 
had  the  last  clear  chance  to  so  avoid  it, 
then  the  defendant  would  be  liable  in  dam- 
ages. Home  V.  Railroad,  170  N.  C.  645,  87 
•S.  E.  523,  Ann.  Cas.  1918A,  1171 ;  CuUif er  v. 
Railroad,  1G8  N.  C.  311,  84  S.  E.  400;  Ray 
V.  Railroad,  141  N.  C.  84, 53  S.  B.  622 ;  Began 
V.  Railroad,  129  N.  G.  157,  39  S.  E.  808,  55 
L.  R.  A.  418,  and  cases  there  cited;  Pickett 
V.  Railroad,  117  N.  C.  616,  23  S.  E.  264,  30 
L.  R.  A.  257,  53  Am.  St  Rep.  611.  See,  also. 
29  Cyc.  530  et  seq. 

Resting  the  case  upon  this  ground,  it  be- 
comes unnecessary  to  treat  in  detail,  in  this 
opinion,  the  remaining  exceptions,  as  they 
relate  almost  entirely  to  other  phases  of  the 
case.  Upon  a  careful  consideration  of  the 
defendants'  exceptions  and  assignments  of 
error,  we  find  no  reversible  or  prejudicial 
error ;  and  this  will  be  certified  to  the  supe- 
rior court. 

No  error. 


(182  N.  C.  705) 

!■  re  WILDS  at  al.    (No.  400  "C") 

(Supreme  Court  of  North  Carolina.    Dec.  21, 

1921.) 

Life  estates  ^=»27(3)— Sale,  ordered  on  Joint 
petition  of  life  tenant  and  trustees  given 
remainder,  held  to  give  porchaser  good  title. 

Under  a  will  devising  land  to  an  individual 
for  his  life  and  at  his  death  devising  it  to 
trustees  as  a  home  for  needy  widows  of  minis- 
ters of  a  specified  denomination,  the  trustees 
acquired  a  vested  remainder  on  the  devisor's 
death,  and  a  sale  of  the  property,  ordered  by 
the  court  on  the  joint  petition  of  the  life  ten- 
ant and  the  trustees,  was  within  the  power  of 
the  court,  and  the  purchaser  had  no  valid  rea- 
son for  refusing  to  complete  his  purchase. 

Appeal  from  Superior  Court,  Davidson 
County;  Webb,  Judge. 

Proceeding  by  L.  T.  Wilds,  Jr.,  and  others, 
as  trustees  of  the  Caroline  E.  Ford  and 
Martha  A.  Haden  Home,  and  R.  B.  McRary, 
as  life  tenant,  for  the  sale  of  real  estate. 
From  an  order  directing  the  purchaser,  Joe 
y.  Moffltt,  to  pay  the  price  and  accept  a  deed, 
he  appeals.    Affirmed. 

The  petitioners,  trustees  of  the  Caroline  E. 
Ford  and  Martha  A.  Haden  Home^  and  R.  B. 
McRary,  life  tenant,  filed  a  petition  in  the 
superior  court  of  Davidson  county,  for  the 
sale  of  a  certain  part  of  the  lands  devised 
by  Caroline  E.  Ford,  in  item  23  of  her  will 
appearing  in  the  record.    Testatrix  died  in 


^s^For  other  cases  see  same  topic  and  KBT-NUMBBR  in  aU  Key-Numbered  Digests  and  Indexes 
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the  year  1909,  and  the  life  tenant,  R.  B. 
McRar3%  is  still  living. 

The  property  devised  for  this  trust,  to 
provide  a  home  for  needy  widows  of  Presby- 
terian ministers  In  the  Presbyterian  Church  in 
the  United  States,  consists  of  about  10  acres, 
now  within  the  residence  portion  of  the  city 
of  Lexington.  At  the  time  of  the  death  of 
testatrix  it  was  part  of  a  much  larger  tract 
of  imlmproved  land.  The  portion  devised 
for  the  trust  included  the  dwelling  house, 
which  is  situated  near  the  center  of  the  10 
acres,  and  the  house  Is  now  old,  out  of  repair, 
and  hardly  suitable  for  occupancy. 

A  city  street,  Second  avenue,  has  been 
opened  up  along  one  side  of  the  property, 
and  has  been  Improved,  and  the  property 
has  been  assessed  for  such  Improvement 
$3,013.45.  Third  avenue  extends  into  the 
10  acres  and  up  near  the  residence,  and  has 
been  oi)ened  beyond  the  property,  and  the 
city  is  proposing  to  connect  the  said  streets 
by  an  extension  across  the  property,  which 
requires  that  the  dwelling  house  be  moved. 
This  opening  up  of  the  streets  will  enhance 
the  value  of  the  property. 

There  Is  no  money  provided  by  the  will  to 
pay  assessments.  The  life  tenant  declines  to 
pay,  and,  unless  a  fund  Is  secured  from  the 
property  or  otherwise,  the  city  will  sell  ofiP  at 
forced  sale  land  sufficient  for  this  purpose. 
To  make  sale  of  that  part  ordered  to  be  sold 
will  leave  nearly  5  acres  of  land,  which  will 
be  fully  sufficient  to  carry  out  the  purpose  of 
the  trust,  and  will  further  provide  a  sufficient 
fund  to  build  upon  the  property  some  modern 
and  suitable  house  for  those  who  may  desire 
to  occupy  the  home. 

The  facts  agreed  are  as  follows: 

(1)  That  the  petitioners  filed  their  petition 
herein  July  25,  1921,  in  the  office  of  the  clerk 
of  the  superior  court  of  Davidson  county,  and 
same  was  regularly  docketed  in  the  civil  issue 
docket  of  said  court.  That  the  facts  set  forth 
therein  are  correct,  and  that  the  copy  of  the 
will  of  Caroline  E.  Ford;  Exhibit  A,  attached 
thereto,  is  a  correct  copy  of  said  will,  and  said 
petition  is  to  be  taken  as  part  of  these  facts 
agreed. 

(2)  That  thereafter  and  during  a  regular 
term  of  the  superior  court  of  Davidson  county 
judgment  was  rendered  in  said  cause  by  Hon. 
Jas.  L.  Webb,  judge  presiding,  and  same  is 
made  part  of  these  facts  agreed,  as  fully  as  if 
herein  copied. 

(3)  That  thereafter,  on  the  17th  day  of  Oc- 
.  tober,  Joe  V.  Moffitt  filed  with  Geo.  W.  Mount- 
castle  commissioner,  his  bid  for  a  part  of  the 
property  ordered  to  be  sold,  and  that  part  for 
which  deed  was  tendered,  offering  to  pay 
therefor  the  sum  of  $7,500. 

(4)  That  upon  report  of  said  bid,  and  after 
same  had  been  filed  for  10  days,  no  advance 
bid  having  been  offered,  the  sale  was  confirmed 
by  judgment  of  Sam  J.  Smith,  clerk  of  superior 
court,  which  judgment  is  made  part  of  these 
facts  agreed. 

(5)  That  after  said  judgment  of  confirma- 
tion, said  Geo.  W.  Mountcastle,  commissioner* 


prepared  and  tendered  to  said  Joe  V.  Moffitt  a 
deed  for  said  lot,  copy  of  which  is  hereto  at- 
tached marked  "Exhibit  A,''  and  demanded 
payment  of  the  price  of  $7,500,  and  said  Joe 
V,  Moffitt  refused  to  accept  said  deed  and  pay 
the  said  price,  alleging  that  the  said  commis- 
sioner could  not  by  his  deed  convey  a  good  title 
in  fee  simple  to  the  said  lot  to  the  said  Joe 
V.  Moffitt. 

(6)  That  said  Joe  V.  Moffitt  is  now  ready, 
able,  and  willing  to  accept  the  said  deed  for 
said  lot  and  pay  the  purchase  price  tlierefor, 
if  the  said  deed  so  tendered  conveys  a  title 
in  fee  simple  to  said  purchaser  for  the  said 
lot 

Item  23  of  the  will  Is  as  follows: 

**I  give  and  devise  to  R.  Baxter  McRary,  for 
the  period  of  his  natural  life,  that  part  of  my 
home  place  bounded  by  Hargrave  street  on 
east,  Robert  Heir's  line  on  the  north,  a  line 
on  the  west  so  drawn  as  to  include  my  grove, 
orchard  and  spring— this  line  to  be  parallel 
with  Hargrave  street— and  on  the  south  by 
R.  Baxter  McRary's  line.  I  direct  that  all  the 
remaining  part  of  my  home  place  be  sold,  pub- 
licly or  privately,  as  my  executor  hereinafter 
named  may  deem  best,  and  the  moneys  aris- 
ing from  such  sale,  that  is  to  say,  the  princi- 
pal, shall  be  wisely  and  safely  invested  by  my 
executor  hereinafter  named,  and  shall  consti- 
tute a  perpetual  fund  the  mterest  or  income 
of  which  shall  be  paid  into  the  hands  of  the 
said  R.  Baxter  McRary  for  his  exclusive  use 
and  benefit  during  the  period  of  his  natural  life. 
At  the  death  of  R.  Baxter  McRary,  I  give  and 
devise  my  said  home  place  to  the  'Presbyterian 
Church  in  the  United  States'  for  and  as  a  home 
for  needy  widows  of  Presbyterian  ministers 
in  said  church;  and  it  is  my  will  that  the  prin- 
cipal referred  to  above  in  this  item  as  arising 
from  the  sale  of  the  remainder  of  my  home 
place  shall,  after  the  death  of  R.  Baxter  Mc- 
Rary, revert  to  the  trustees  hereinafter  named 
as  a  permanent  endowment  fund,  in  trust,  for 
the  purposes  aforesaid,  and  the  proceeds  or  in- 
come from  said  endowment  fund  shall  be  an- 
nually available  and  used  for  the  maintenance 
of  said  home,  which  shall  be  known  as  the 
'Caroline  E.  Ford  and  Martha  A.  Haden 
Home,'  and  I  appoint  as  trustees  for  said 
'home'  and  'endowment  fund'  the  trustees  of 
the  First  Presbyterian  Ohi^rch  in  Lexington, 
N.  0.,  the  pastor  for  the  time  being,  together 
with  one  other  Presbyterian  minister,  the  first 
of  whom  shall  be  Rev.  W.  P.  McCorkle;  their 
successors  to  be  chosen,  as  occasion  may 
require,  by  the  'General  Assembly'  of  the  Pres- 
byterian Church  in  the  United  States." 

At  August  term,  1921,  Judge  Webb  signed 
an  order  that  the  portion  of  land  between 
Second  Avenue  West  and  Third  Avenue  West 
and  the  extension  of  the  same  be  sold  at 
private  sale  by  a  commissioner.  Joe  V. 
Moffitt  became  the  purchaser,  and  upon  his 
failure  to  pay  the  purchase  money  Judge 
Webb  at  December  term,  1921,  made  an 
order  directing  him  to  pay  the  money  and 
accept  the  deed.  Moffitt  excepted  and  ap- 
peuled. 
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Hubert   B.   Olive,  of  Lexington^  for  ap- 
pellant. 
Raper  &  Raper,  of  Lexington,  for  trustees. 
W.  O.  Burgln»  of  Lexington,  for  life  tenant 

ADAMS,  J.  The  only  question  presented 
or  decision  is  whether  his  honor  had  power 

0  make  the  order  of  sale.  The  purchaser 
Led ined  to  accept  the  commissioner's  deed 
*B  the  ground  that  the  trust  will  not  vest 
n  the  trustees  until  the  termination  of  the 
ife  estate.  Immediately  upon  the  devisor's 
leath  McRary  acquired  a  life  estate  and  the 
rustees  a  vested  remainder  In  the  home 
)lace.  His  honor  ordered  the  sale  upon  the 
oint  petition  of  the  life  tenant  and  the  re- 
naindermen;  and,  as  the  trust  became 
'ffective  as  a  vested  remainder  at  the  death 
>f  the  testatrix,  subject  of  course  to  the  legal 
ights  of  the  tenant  for  life,  the  purchaser 
las  no  valid  reason  for  his  refusal  to  accept 
he  deed  or  to  pay  the  purchase  price.  In 
::iuirch  v.  Ange,  ICl  N.  C.  314,  77  S.  B.  239, 
Ulcn,  J.,  said : 

"Courts  of  equity  have  long  exercised  the 
urisdiction  to  sell  property  devised  for  chari- 
able  uses,  where,  on  account  of  changed  con- 
iitioDs,  the  charity  would  fail  or  its  usefulness 
Nould  be  materially  impaired  without  a  sale." 
.ackland  v.  Walker,  151  Mo.  210,  52  S.  W. 
H4;  Brown  v.  Baptist  Society,  9  R.  I.  184; 
>tanlv  v.  Colt.  72  U.  S.  (5  Wan.)  119,  18  L. 
'aI  502;  Jones  v.  Habersham,  107  U.  S.  183, 

1  Sup.  Ct.  336,  27  L.  Ed.  401;  Fisher  v.  Fisher, 
170  N.  C.  381,  87  S.  B.  113. 

The  Judgment  is  afiSrmed. 
Affirmed. 


1^2  X.  C.  917) 

STATE  V.  ALDERMAN  et  al.    (No.  276.) 

Supreme  Court  of  North  Carolina.    Dec.  21, 

1921.) 

.  Homicide  ^=:>268  —  Evidence  held  to  make 

question  for  Jury  on  trlaJ  for  adminlstorino 

poison. 

On    the   trial   of   the   prosecuting   witness' 

^ife  and  daughter  for  attempting  to  kill  him, 

ssault  with  intent  to  kill,  etc.,  by  placing  paris 

re  en  in  his  coffee,  evidence  held  sufficient  to 

lake  a  question  for  the  jury. 

.  Homicide  ^=9l67(l)  — >  In  prosecution  for 
poisoning,  evMence  of  tliroats  lield  admis- 
sible. 

On  a  trial  for  attempting  to  kill  the  prose- 
uting  witness,  assault  with  intent  to  kill,  etc., 
y  placing  paris  green  in  his  coffee,  there  being 
uestions  as  to  the  identity  of  the  party  put- 
log the  poison  in  the  coffee  and  as  to  defend- 
nts'  knowledge  that  poison  had  been  put  there* 
n,  evidence  that  one  of  the  defendants  threat- 
nod  to  poison  him  was  admissible. 

.  Witnesses  ^=961(1)— Husband  not  Incompe- 
tent on  wife's  trial  for  attempting  to  poison 
him. 

On  the  trial  of  a  wife  for  attempting  to  kin 
tiT  husband,  assault  with  intent  to  kill,  etc.. 


by  administering  parts  green,  the  husband  was 
not  an  incompetent  witness  agabist  the  wife, 
under  G.  S.  f  1802,  relative  to  the  competency 
of  husbands  and  wives. 

4.  Homicide  ^=»305— Instruction  as  to  finding 
one  defendant  guilty  and  the  otiier  not  guilty 
not  objectionabio. 

On  a  trial  of  two  persons  for  attempt  to 
kill,  assault  with  intent  to  kill,  etc.,  an  in- 
struction that  if  one  of  them  d^d  it  and  the 
other  did  not  know  anything  about  it  at  all, 
then  the  one  who  did  it  would  be  guilty  if  the 
jury  found  it  beyond  a  reasonable  doubt,  and 
the  one  that  had  nothing  to  do  with  it  would 
not  be  guilty,  and  the  jury  ought  to  so  find,  waa 
not  objectionable. 

Appeal  from  Superior  Court,  Pender  Coun- 
ty; Kerr,  Judge. 

Bfinnie  Alderman  and  another  were  oon- 
victed  of  offenses,  and  they  appeaL  Af- 
firmed. 

The  defendants  were  convicted  upon  a  bill 
of  indictment  which,  in  the  first  count, 
charged  an  attempt  to  kill  Luther  Alderman 
by  administering  paris  green,  a  poison,  to 
him;  in  the  second  count,  a  secret  assault 
with  intent  to  kill  by  administering  paris 
green;  the  third,  an  assault  with  intent  to 
kill  by  administering  paris  green;  and,  fourth 
an  assault  with  a  deadly  weapon  by  admini^ 
tering  paris  green  and  thereby  inflicting  a 
serious  injury  upon  him. 

Defendants  were  convicted  and  appealed 
from  the  Judgment 

0.  E.  McCullen,  of  Burgaw,  for  appellants. 
James  S.  Manning,  Atty.  Gen.,  and  IVank 
Nash,  Asst.  Atty.  Gen.,  for  the  State. 

WALKER,  J.  [1]  Exceptions  8,  4,  6,  and 
6  were  taken  to  the  refusal  of  the  judge  to 
nonsuit  the  state  at  the  dose  of  the  state's 
evidence  and  again  at  the  close  of  all  the 
evidence. 

The  defendants  were  the  wife  and  the 
daughter  of  the  prosecuting  witness,  Luther 
Alderman.  It  appeared  that,  on  the  14th 
day  of  April,  1921,  the  defendant,  the  daugh- 
ter, Christiana,  prepared  the  brealEftfst  of 
her  father  Luther  Alderman  who  was  work- 
ing on  the  farm  of  John  Murphy,  not  very  far 
from  his  own  home.  The  son,  Solomon  Al- 
derman, took  the  breakfast  to  his  fath» 
about  U  o'clock.  It  consisted  of  coffee  in  a 
quart  bottle  and  some  biscuits  and  meat. 
He  drank  some  of  the  coffee  and  soon  after 
declared  that  he  had  been  poisoned.  The 
witness  further  stated  that  he  did  not  put 
anything  in  the  coffee.  Luther,  himself,  de- 
scribed the  effect  of  the  coffee  as  follows: 

**I  chewed  up  a  mouthful  of  biscuit  and  swal- 
lowed it,  and  then  I  took  another  bite.  I  then 
took  a  drink  of  coffee  to  wrench  it  down,  but 
when  I  took  the  drink  of  coffee,  it  was  so  bad, 
it  naturally  burned  my  mouth  up,  and  I  went  to  . 
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heavinff  and  throwing  It  up.  I  said  to  Solomon, 
'Who  fixed  my  breakfast?*  He  said,  'Christiana 
cooked  it'  I  said,  'She  or  your  mamma  has 
certainly  poisoned  It*  *' 

J.  A.  Murphy,  Sr.,  described  the  effect  of 
the   poisoning  upon   Luther   as   being  very 


the  other.  Thus  the  husband  may  be  a  witness 
against  the  wife  when  she  is  prosecuted  for 
assaulting  him.  The  wife  may  be  a  witness 
against  the  husband  on  a  prosecution  against 
him  for  attempting  to  poison  her." 

The  converse,  it  seems,  also  would  be  true» 


serious.  He  became  unconscious  and  re-  This  court  in  State  v.  Davidson.  77  N.  O. 
mained  so  until  the  next  day.  He  could  be  ^22.  held  that  the  husband  is  a  competent 
heard  screaming  a  quarter  of  a  mile  away,  i  ^^^^"f «  against  the  wift^  ou  a  prosecuuon  ftir 
and  he  had  all  kinds  of  spasms.  The  doctor  striking  him  with  an  axe.  Among  the  In- 
testlfled  that  the  poison  from  which  he  was  stances  given  of  the  force  necessary  to  con- 
suffering  was  paris  green,  and  the  chemist,  s^ltute  an  assault  and  battery  is  putting  a 
after  an  examination  of  the  bottle  and  its  Poisonous  or  noxious  substance  in  another's 
contents,  also  reported  that  it  contained  paris  ^^^^^  whereby  he  Is  injured.  5  0.  J.  p.  721. 
gpggjj  See,  also,  Carr  v.  State,  135  Ind.  1,  34  N.  E. 

Solomon  Alderman,  the  son,  testified  that  ^^^»  ^0  L.  R.  A.  page  863,  41  Am.  St  Rep.  408. 
he  did  not  put  paris  green  in  Che  bottle,  ei- !  t*l  ^he  defendante'  third  assignment  of 
ther  before  or  while  he  was  carrying  It  to  i  «"<>'  *«  stated  in  the  brief  of  their  counsel, 
his  father.  The  mother.  Minnie  Alderman. '  \^  ^^sed  upon  an  erroneous  statement  of  the 
is  connected  with  the  poisoning  in  two  ways:  i^^ees  charge  in  the  particulars  assigned. 
First,  she  was  at  home  and  Christiana  was ,  ^^*^^  ^^^  made  inadvertenUy.  The  actual 
under  her  control  and  influence;  second,  she  ^^^^^^  ^^^^^  ^^^  *»  follows: 


and  her  husband  had  been  on  bad  terms  for 


it 


If  one  of  them  did  it.  and  the  other  did  not 


15  years,  and  Luther  himself  testified  that    know  anything  about  it  at  all,  then  the  one 


his  wife,  Minnie,  had  told  him  that  she  was 


who  did'  it  would  be  guilty,  if  you  find  it  beyond 


going  to  poison  him  if  it  was  the  last  thing  ,  ?  reasonable  doubt;  and  the  one  that  had  noth 


she    would    do    and    made    violent   threats 
against  him. 
The  daughter  Chrlstiana^s  connection  with 


ing  to  do  with  it  would  not  be  guilty  and  you 
ought  to  so  find.' 


»> 


This   charge   cannot   be   successfully    as- 


It  was  shown  by  the  fact  that  she  prepared  galled.  He  was  stating  what,  in  law,  is  a 
the  breakfast  for  her  father  and  gave  it  to  truism,  and  this  part  must  be  read  with  the 
Solomon  to  be  taken  to  him.  There  was  a  remainder  of  the  charge  and  so  construed, 
spoon  having  something  green  on  It  which  |  n  appears  that  this  man  and  his  wife  had 
she  put  in  the  stove  that  the  green  substance  nved  together  many  years,  but  their  married 
might  be  burnt  off.  The  theory  of  the  de-  nfe  had  been  anything  except  a  peaceful  one. 
fense  was  that  Luther,  himself,  put  the  it  had  been  interrupted  by  frequent  out- 
paris  green  in  the  coffee  after  he  got  It  from  breaks  of  the  wife,  and  if  tranquillity  ever 
his  son  that  morning  with  a  view  to  bringing  prevailed  In  their  home.  It  was  at  long  inter- 
thls  charge  against  his  wife  and  daughter. ,  vaig.  What  the  cause  of  their  disagreement 
Upon  the  evidence,  the  judge  was  right  in  was  does  not  clearly  appear,  nor  can  we  de- 
overruling  the  motion  for  Judgment  as  of  ,  termine  who  was  in  fault,  otherwise  than  by- 
nonsuit,  the  verdict  which  finds  that  the  wife  at- 
[2,  3]  Defendants'  counsel,  however,  by  his  tempted  to  commit  a  grave  and  serious  of- 
exceptlons  1  and  2,  raised  the  question  as  to  fense  against  her  husband.  It  was  not  jus- 
the  admissibility  of  threats  t(-stit1oU  to  by  the  tified,  even  if  she  acted  solely  in  retaliation 
husband  himself.  He  presents  the  question  for  what  he  may  have  done.  She  resorted 
in  two  aspects:  First,  that  this  being  an  in-  to  a  secret  and  underhand  method  of  getting 
dlctment  for  an  assault  and  battery,  evidence  rid  of  him,  and  involved  her  daughter  with 
of  previous  threats  is  not  admissible,  citing  herself  in  the  commission  of  the  crime.  She 
State  V.  KimbreU,  151  N.  C.  702,  U6  S.  K.  .  was  at  her  home  with  Christiana,  her  daugh- 
208,  614.  In  this  case,  however,  one  of  the  ter,  when  the  food  was  prepared  for  ner 
questions  involved  was  as  to  the  identity  of  husband  by  the  latter,  and  there  are  dr- 
the  party  who  put  the  poison  in  the  coffee  cumstances,  though  they  may  be  slight,  to 
and  another,  as  to  the  knowledge  of  the  de-  ghow  that  they  were  acting  in  concert  The 
fendants,  that  poison  had  been  put  in  the  wife  had  declared  her  intention  to  kill  her 
bottle.  This  distinguishes  it  from  the  ordl-  husband  with  poison,  and  she  said  it  most 
nary  cases  of  assault  and  battery,  and  takes  emphatically  and  unrelentingly.  Whatever 
it  out  of  the  principle  of  the  Kiiubreil  Case.  Inspired  her  vlndictiveness  towards  him,  she 
He  then,  secondly,  contends,  that  all  the  evl-  had  fully  made  up  her  mind  to  do  precisely 
denoe  of  Luther  Alderman  against  his  wife,  what  was  afterwards  attempted  to  be  done, 
Minnie,  was  iuoi>mi>uLv.ut  unuer  Cons.  Stat.  '  and  almost  accomplished  her  purpose.  She 
§  1802.    It  is  stated  in  Wharton's  Criminal  therefore  had  the  motive,  which  was  coolly 


Evidence,  vol.  1,  p.  808,  that^ 


and  deliberately  formed  and  venomously  en- 


"In  all  cases  of  personal  injuries  committed  ,  tertained,  if  the  evidence  is  believed,  and  mo- 
by  the  husband  or  wife,  against  each  other,  the  |  tive  sometimes  becomes  very  Important,  even 
injured  party  is  an  admissible  witness  against  |  though  it  may  not  be  an  essential  element  of 
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be  crime.  We  held,  In  State  v.  Adams,  138 
I.  O.  688-697,  50  S.  E.  765,  that  the  existence 
f  a  motive  may  he  evidence  to  show  the  de- 
ree  of  the  offense  or  to  establish  the  identi- 
y  of  the  defendant  as  the  slayer ;  but  motive 
3  not  an  essential  element  of  murder  in  the 
irst  dep-ee.  nor  is  It  indispensable*  to  a  con- 
iction,  even  though  the  evidence  is  circum- 
tantial,  citing  State  v.  Wilcox,  132  N.  0. 
143,  44  S.  E.  625 ;  State  v.  Adams,  136  N.  0. 
20.  48  S.  E.  589,  to  which  we  add  State  v. 
Vilkins,  158  N.  0.  603,  73  S.  E.  992 ;  State  v. 
Xillican,  158  N.  C.  617,  74  S.  B.  107;  State 
.  Matthews,  162  N.  C.  542,  77  S.  E.  302; 
itate  V.  Stratford,  149  N.  C.  483,  62  S.  B. 
82;  State  v.  Turner,  143  N.  C.  641,  57  S.  E. 
oS;  State  v.  Battle,  126  N.  0.  1036,  85  S. 
1.  624 ;  State  v.  Green,  92  N.  C.  779 ;  State 
.  Teachey,  138  N.  0.  587.  50  S.  E.  232. 

Tlie  evidence  was  sufficient  to  support  the 
onviction  of  the  wife  and  still  stronger 
gainst  the  daughter.  She  had  the  spoon,  at 
licir  home,  discolored,  or  stained,  by  some 
reen  substance  having  the  appearance  of 
tie  poison  used  to  take  her  father's  life,  and 
tie  attempted  to  burn  it  away,  but  failed  in 
er  effort  to  do  so  in  time  to  conc&al  the 
rime.  The  fact  that  the  spoon  was  dis- 
^lorcd  by  a  greenish  substance,  and  tliat 
le  daughter  attempted  to  destroy  It,  so  that 
tie  and  her  mother  would  not  be  detected  in 
arrying  out  the  latter's  threat  against  her 
usband  and  the  father  of  the  girl,  is  almost, 
:  not  quite,  conclusive  evidence  to  rebut  or 
vercome  the  suspicion  that  he  had  en- 
eavored  to  take  his  own  life,  when  he  went 
round  the  house  and  then  returned  to  eat 
is  breakfast,  and  the  other  circumstances 
md  strongly  to  show  that  no  such  thing 
ad  occurred. 

The  defendants  were  very  charitably  treat- 
1  by  the  very  learned  and  humane  Judge, 
ho  presided  at  the  trial,  in  the  administra- 
on  of  punishment  for  the  crime,  which  was 

very  cruel  and  heartless  one,  and  they 
ave  no  reason  to  complain  of  the  result. 

No  error. 


l?2  N.  C.  714) 

ILLEY  et  aJ.  v.  GEITNER  et  al.    (No.  507.) 

Supreme  Court  of  North  Carolina,    Dec.  21, 

1921.) 

.  Wills  <s=»555(l)— Under  gift  to  ohlidren  of 
any  deceased  child  of  testator,  held,  that  they 
took  under  will,  and  not  as  heirs  of  their  de- 
ceased daughter,  to  exclusion  of  her  husband. 
Under  a  will  directing  executors,  "after  the 
eath  of  my  wife,  to  distribute  and  divide  my 
state   among   all   of   my   children,   share   and 
bare  alike,  the  children  of  any  deceased  child 
f  mine  taking  his  or  her  share,  provided,  that 
:  any  of  my  children  are  dead  without  lineal 
escendants,  the  share  of  such  child  or  children 
ball  go  to  my  other  children,  equally,"  held. 


that  children  of  daughter  of  testator,  surviving 
testator,  but  predeceasing  his  wife,  were  enti- 
tled to  the  interest  in  the  estate  which  their 
mother  would  have  taken  if  she  had  survived 
her  mother,  not  as  her  heirs  or  next  of  kin,  but 
as  devisees  and  legatees  of  the  testator,  and 
their  father,  who  was  son-in-law  of  the  testa- 
tor, had  no  interest  as  representative  of  his 
wife. 

2.  Guardian  and  ward  <^=:>37  —  Guardian  may 
not  disburse  legacy  according  to  own  Judg- 
ment. 

Court  could  not  properly  authorize  guard- 
ian of  infants  to  disburse  or  administer  a  lega- 
cy or  legacies  accruing  to  the  infants  under  a. 
will  according  to  his  own  judgment. 

3.  Guardian  and  ward  ^=»I68  —  Legacies  not 
properly  turned  over  to  guardian  of  Infants 
In  another  state. 

Property  going  to  minor  devisees  or  IcgS; 
tees  in  another  state  coold  not  be  turned  over 
by  the  court  to  a  guardian  appointed  by  the 
courts  of  such  other  state,  as  a  guardian  should 
qualify  within  the  state,  and  any  removal  of 
Uie  funds  to  the  other  state  must  be  had  in 
proper  proceedings  taken  in  accordance  with 
C.  S.  2195,  2196. 

4.  Wills  ^s»436— Construed  according  to  laws 
of  state  of  testator's  residence. 

The  will  of  a  resident  in  the  state  mak- 
ing devises  and  legacies  to  persons  without  the 
state  must  be  construed,  and  the  distribution  of 
the  estate  made,  according  to  the  laws  of  the 
state  of  such  testator's  residence. 

5.  Curtesy  ^=s>9 (3)— Husband  held  to  have  no 
right  of  curtesy. 

Under  a  will  d^idling  property  equally 
among  children,  to  be  distributed  on  the  death 
of  testator's  wife,  share  of  any  child  deceased 
at  such  time  going  to  the  children  of  such  child, 
the  husband  of  testator's  daughter,  who  pre- 
deceased her  mother,  had  no  right  of  curtesy  in 
the  property  devised  or  bequeathed. 

Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court,  Catawba 
County;  Finley,  Judge. 

Action  by  Gordon  H.  Cilley  and  others 
against  G.  H.  Geitner  and  K.  C.  Menzies, 
surviving  executors,  and  others.  ]^rom  an 
adverse  judgment  by  the  clerk,  approved  by 
the  court,  the  executors  appeal.  Reversed 
and  remanded. 

A.  A.  Shuford  died  in  Catawba  county  in 
May,  1912;  his  will  being  probated  May  11, 
1912.  His  widow  dissented  from  his  will, 
which  was  construed  in  Re  Shuford's  Will, 
164  N.  O.  133,  80  S.  B.  420.  She  died  March 
1,  1921.  Her  dissent  did  not  in  any  manner 
affect  the  rights  of  the  devisees  and  distribu- 
tees under  the  will.  The  annual  allowances 
provided  therein  were  paid  until  the  time 
of  her  death,  when  in  accordance  with  the 
terms  of  the  will  the  surviving  executors, 
the  defendants  Geitner  and  Menzies,  proceed- 
ed to  divide  the  properties  belonging  to  the 


^s^For  other  oases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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estate  of  their  testator— setting  apart  a  one- 
seventh  portion,  speciflcally  described,  to  the 
"Cilley  heirs" ;  one^seventh  to  James  0.  Shu- 
ford  and  at  their  request  five-sevenths  by 
specific  description  to  the  other  devisees. 
The  executors  and  these  devisees  are  parties 
defendant 

A.  A.  Sbuford  left  surviving  him  his  widow, 
who  has  since  died  (March  1, 1921) »  and  seven 
children,  one  of  whom,  Maude  E.  Gilley,  died 
Intestate  June  19,  1912,  domiciled  in  Phila- 
delphia, Pa.  She  left,  her  surviving,  her  hus- 
band, Gordon  H.  Gilley  and  two  minor  chil* 
dren»  Alda  V.  G.  GiUey  and  Adelaide  H«  Gilley, 
who  were  the  only  next  of  kin  and  heirs  at 
law  of  Maude  E.  Gilley.  J.  L.  Gilley  has 
qualified  as  administrator  of  the  estate  of 
Maude  E.  Gilley,  deceased,  in  this  state,  and 
Alfred  G.  Glay  has  qualified  as  guardian  of 
the  above  two  infants  in  the  orphans'  court 
of  Philadelphia,  and  these  are  the  petitioners 
in  this  proceeding. 

The  petitioners  admit  that  the  estate  has 
been  carefully  and  properly  managed,  and 
that  the  division  made  by  the  surviving  exec- 
utors is  fair  and  equitable;  but  they  ask 
that,  as  to  the  properties  allotted  to  the  "Gil- 
ley heirs,"  the  petitioner  Gordon  H.  Gilley, 
the  son-in-law  of  the  testator,  be  decreed 
the  owner  of  one-third  interest  thereof,  and 
that  Alfred  G.  Clay,  guardian,  be  decreed  the 
owner  of  two-thirds  undivided  interest  there- 
in. This  is  the  sole  question  presented  in  this 
case.  It  further  appears  from  the  petition 
that  such  decree  is  asked  because  of  an 
agreement  by  the  petitioner  Gordon  H.  Gilley 
with  Alfred  G.  Glay,  the  guardian  of  his  two 
infant  children  aforesaid,  and  that  ''said 
agreement  is  without  prejudice  to  the  rights 
of  the  petitioner  Gordon  H.  Gilley  to  claim 
otherwise  in  the  event  that  the  prayer  of  this 
petition  be  not  granted." 

The  clerk  entered  judgment  that  the  prop- 
erties which  the  executors  had  allotted  to 
the  "Gilley  heirs'*  should  be  sold  by  the  com- 
missioner, Mark  Squires,  named  by  the  court, 
and  that  "the  funds  In  the  hands  of  the  &aid 
Mark  Squires  shall,  upon  confirmation  of  any 
sale  made  by  him  be  paid  over  to  the  said 
Alfred  G.  Glay,  guardian  of  the  two  infants 
above  stated,  to  be  disbursed  or  administered 
by  him  according  to  their  respective  rights." 

The  surviving  executors,  Gcitner  and  Men- 
zies,  are  advised  that  this  judgment  authoiv 
Izes  said  Alfred  G.  Glay  to  administer  these 
funds  according  to  his  own  determination  as 
to  the  rights  of  the  petitioners,  or  in  com- 
pliance with  the  agreement  above  set  forth 
in  the  petition,  and  are  advised  further  that 
said  properties  should  be  administered  and 
disbursed  according  to  the  provisions  of  A. 
A.  Shuford's  will,  as  construed  under  the 
laws  of  North  Carolina,  and  that  the  benefi- 
ciaries of  the  "Gilley  heirs"  take  as  devisees 
and  legatees  of  A.  A.  Shuford,  and  not  as 
heirs  and  next  of  kin  of  Maude  E.  Gilley,  who 


was  domicOed  in  Pennsylvania  at  the  time 
of  her  death;  that  these  beneficiaries  are  the 
two  minor  children  of  Maude  B.  Gilley,  and 
that  the  issues  raised  should  be  determined 
under  the  laws  and  by  the  courts  of  North 
Carolina.  From  this  judgment  of  the  clerk, 
the  defendants,  surviving  executors,  ap- 
pealed. This  Judgment  of  the  clerk  was  ap- 
proved by  the  judge.  The  executors  ap- 
pealed to  this  court 

Self,  Bagby  &  Aiken,  pf  Hickory,  for  ap- 
pellants. 

Mark  Squires,  of  L^ioir,  Herbert  V.  Steel- 
man  and  John  M.  Ablx>tt,  both  of  Philadel- 
phia, Pa.,  for  appellees. 

CLARK,  G.  J.  It  appears  from  the  will  of 
A.  A«  Shuford  that  the  only  specific  uncon- 
ditional bequests  made  by  him,  to  become  ef- 
fective at  the  time  of  his  death,  were:  (1) 
The  allowance  of  $2,000  per  year  to  his  wid- 
ow for  each  and  every  year  that  she  should 
survive  him.  (2)  The  allowance  of  $1,000 
per  year  to  each  of  the  seven  children,  nam- 
ing them,  "during  the  term  of  the  natural 
life"  of  his  widow.  (3)  $200  a  year  to  the 
pastor  of  the  Gdrinth  Reformed  Church  of 
Hickory  during  the  life  of  his  widow.  (4) 
An  allowance  of  $200  a  year  to  Julius  H.  Shu- 
ford and  $100  a  year  to  Mrs.  Laura  Ram- 
seur,  to  be  paid  to  each  during  the  remainder 
of  his  or  her  life,  with  definite  directions 
(4  and  6)  as  to  the  manner  and  means  of  pro- 
viding these  sums  after  the  death  of  the 
testator's  widow,  in  the  event  they  or  either 
of  them  survived  her.  (5)  He  expressly  di- 
rects his  executors,  "as  long  as  his  said  wife 
shall  live,"  to  keep  his  estate  undivided,  man- 
aging and  handling  it  according  to  their  best 
business  judgment,  and  (9)  vests  in  his  exec- 
utors full  power  and  authority  to  change 
any  investment  and  to  sell,  convey,  and  con- 
vert any  real  estate,  exercising  that  care 
which  they  would  use  in  the  management  of 
their  own  business.    In  item  7  he  says: 

"I  direct  my  executors,  or  the  survivors  of 
them,  after  the  death  of  my  wife,  to  distribute 
and  divide  my  estate  among  all  of  my  children, 
share  and  share  alike,  the  children  of  any  de- 
ceased child  of  mine  taking  his  or  her  share, 
provided,  that  if  any  of  my  children  are  dead 
without  lineal  descendants,  the  share  of  such 
child  or  children  shall  go  to  my  other  chil- 
dren equally." 

He  further  declares  in  this  item  that  he 
does  not  mean  that  his  estate  shall  be  con- 
verted into  cash,  but  that  the  surviving  ex- 
ecutors shall  value  and  apportion  it,  and  in 
item  8  he  makes  provision  for  ''meeting  cer- 
tain contingencies  in  the  general  division." 
The  closing  language  of  the  will  is  as  fol- 
lows: 

"In  the  event  the  said  Geitner  or  Menzies 
should  die,  leaving  the  other  and  my  wife  sur- 
viving, then  I  direct  them  to  agree  upon  and 
nominate  an  executor  as  a  substitute  for  the' 
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eceased.  The  person  so  nominated  to  have  all 
ower  and  authority  as  an  executor  as  though 
e  were  specifically  herein  named  as  such,  and 
1  case  of  the  death  of  any  executors  during 
tie  lifetime  of  my  said  wife,  I  direct  the  vacan- 
y  to  be  filled  in  the  same  way  in  order  that 
iiere  may  be  two  executors  to  survive  my  wife 
nd  co-operate  with  each  other  in  valuing  and 
istribnting  my  estate  under  the  provisions  of 
tiis  wUl." 

It  seems  clear  that  the  question  as  to  what 
adlviduals  would  become  the  recipients  of 
he  bulk  of  the  estate  and  its  surplus  earn- 
ngs  was  not  to  be  determined,  and  could 
ot  be,  until  the  death  of  his  widow,  at  which 
ime  the  property  should  be  divided  by  the 
wo  executors  among  the  children  of  the 
estator  living  at  that  time,  and  the  children 
f  such  who  should  be  dead  leaving  children, 
a  which  event  the  children  of  such  deceased 
hild  take  his  or  her  share,  with  a  provision 
hat,  when  the  children  are  dead  without 
Ineal  descendants,  the  share  of  such  child 
r  children  should  go  to  the  other  children  of 
he  testator  equally. 

[1-3]  The  provisions  of  item  7  as  above  set 
ut  are  clear  and  unequlvocaL  Under  the 
erras  thereof  the  property  devised  has  been 
Toperly  divided  Into  seven  equal  shares, 
rhich  it  is  admitted  has  been  equitably  and 
airly  done.  Of  these  seven  shares  each  of 
tie  six  living  children  is  entitled  to  one  share, 
nd  the  other  share  is  to  go  to  the  two  chil- 
ren  of  his  deceased  daughter,  Maude  B.  Cll- 
?y.  There  is  no  contingency  under  whlc& 
he  son-in-law,  the  petitioner  Gordon  H.  GU- 
?y,  is  entitled  to  receive  any  part  of  the 
state.  The  two  infant  children  of  the  dfr* 
eased  daughter  take,  not  as  the  heirs  of 
he  mother,  but  directly  from  the  testator, 
nder  item  7  of  the  will,  and  therefore  their 
ather,  Gordon  H.  Cilley,  has  no  interest  as 
epresentative  of  his  wife.  Nor  could  he  de- 
lve any  by  any  agreement  made  with  the 
uardian  of  said  infants,  nor  can  the  court 
uthorize  said  guardian  to  disburse  or  ad- 
linister  the  one-seventh  share  accruing  to 
aid  infants  according  to  his  own  Judgment 
or  under  the  laws  of  this  state  could  said 
and  accruing  to  his  said  children  be  turned 
ver  to  a  guardian  appointed  by  the  courts 
f  another  state.    It  would  be  necessary  that 

guardian  should  qualify  In  this  state.  If 
I  is  desired  to  remove  the  fund  to  another 
tate,  proper  proceedings  must  be  taken  in 
ccordance  with  our  statute  (O.  S.  |  2195) 
y  petition  filed  before  the  clerk  of  the  supe- 
ior  court,  and  Judgment  rendered  thereon 
a  the  manner  provided  in  0.  S.  §  2196. 

The  terms  of  item  7  of  the  will  ere  clear 
nd  explicit,  and  capable  of  but  one  oon- 
truction,  which  Is  as  above  stated.  In  An- 
erson  v.  Felton,  86  N.  C.  55,  where  the  pro- 
ision  of  the  will  was  for  a  division  "at  the 
Ime  my  daughter  Sarah  arrives  to  15,'*  Ruf- 
n,  O.  J.,  held  that  only  those  children  would 
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take  who  were  living  when  Sarah  arrived  at 
15,  saying  that  until  the  time  appointed  for 
the  division  the  legacies  did  hot  vest  To 
the  same  elfect:  Threadgill  v.  Ingram,  23 
N.  C.  577;  Skinner  v.  Lamb,  25  N.  O.  157; 
Gregory  v.  Beasley,  86  N.  0.  25;  Nelson  v. 
Moore,  36  N.  O.  31. 

"Where"  a  legacy  "is  given  at  21,  or  in  case 
or  provided  the  legatee  attain  such  age,  these 
words  annex  the  time  to  the  substance  of  lega- 
cy, and  the  legatee's  right  to  it  will  depend  on 
his  being  alive  at  the  time  fixed  for  pa3rment." 
Green  v.  Green,  86  N.  C.  546;  Giles  v.  Franks, 
17  N.  0.  521. 

There  are  numerous  other  cases  to  the 
same  effect  In  Blake  v.  Blake,  118  N.  O.  575, 
24  S.  E.  424,  it  is  said: 

"Under  the  devise  in  the  will,  which  is  ap- 
pended to  the  complaint  the  property  was  left 
in  trust  to  be  'divided  when  the  youngest  child 
should  arrive  at  age.'  That  contingency  not 
yet  having  happened,  a  division  cannot  be  or- 
dered. Green  v.  Green,  86  N.  C.  546.  The 
complaint  fails  to  state  a  cause  of  action." 

Bowen  v.  Hackney,  136  N.  0.  187,  48  S.  B. 
633,  67  L.  R.  A.  440,  and  Id.,  136  N.  0.  200, 
48  S.  E.  997,  are  directly  in  point  and  are 
decisive  of  the  construction  to  be  placed  upon 
item  7  of  this  wilL  In  the  first  of  these  cases, 
it  is  said: 

"Under  a  devise  providing  that  at  the  ex- 
piration of  the  estate  of  a  life  tenant  the  prop- 
erty given  to**  him  "shall  be  equally  divided 
between  the  children  of  the  testator,  the  rep- 
resentatives of  such  children  as  may  have  died 
to  stand  in  the  place  of  their  ancestors,  the 
husband  of  one  of  the  children  who  died  with- 
out issue  and  before  the  life  tenant  does  not 
take  under  the  will,  though  he  be  the  sole  de- 
visee of  the  wife." 

The  point  is  elaborately  discussed  there, 
and  is  restated  the  second  time  that  case 
was  before  the  court  136  N.  G.  200,  48  S. 
E.  997.  And  the  decision  has  been  repeated 
in  Clark  v.  Wimberly,  171  N.  O.  48,  87  S.  B. 
952,  Jenkins  t.  Lambeth,  172  N.  C.  466,  90 
S.  B.  513,  and  Grantham  v.  Jinnette,  177  N. 
O.  229,  98  S.  B.  724.  In  Clark  v.  Wimberly, 
supra,  the  court  says: 

"By  the  terms  of  the  will,  the  children  of 
Martha  L.  Wimberly  held  an  estate  dependent 
upon  their  being  alive  and  filling  the  descrip- 
tion at  the  *  *  *  death  of  their  mother,  tiie 
life  tenant  If  they  died  before  that  time  with- 
out issue  their  interest  became  extinct,  and  if 
they  so  died  leaving  issue,  these  last  became 
the  owners  of  the  interest  of  their  deceased 
parent,  but  holding  directly  from  the  testator.*' 

In  Whitesldes  v.  Cooper,  115  N.  O.  573,  20 
S.  B.  295,  the  devise  was  almost  in  totidem 
verbis  that  in  this  case,  and  received  the 
same  construction,  which  has  been  followed 
since  in  Hutchinson  t.  Lucas,  181  N.  C.  66, 
106  S.  B.  150. 

It  is  perfectly  clear  that  the  children  of 
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Maude  E.  Cllley  are  entitled  to  the  Interest 
In  this  estate  which  she  would  have  taken  If 
she  had  survived  her  mother — not  as  her 
heirs  or  next  of  kin,  but  as  devisees  and 
legatees  of  A.  A.  Shuford.  In  Thompson  v. 
Humphrey,  179  N,  C.  44,  101  S.  E.  738,  the 
court  says: 

"The  construction  of  the  will  makes  the 
estate  of  the  children  a  defeasible  fee,  for  they 
may  never  take,  as  the  mother  may  survive  all 
of  them,  in  which  event  their  children  would 
take  in  their  places,  and  then,  not  by  descent 
from  them,  ♦  ♦  •  but  directly  from  the  de- 
visor, under  his  will,  as  purchasers.'* 

To  same  purport:  Smith  v.  Lumber  Co., 
155  N.  C.  389,  71  S.  E.  445. 

[4]  The  will  must  be  construed  and  the 
distribution  of  the  estate  made  according  to 
the  laws  of  North  Carolina.  Lealre  v.  Gil- 
christ, 13  N.  C.  77;  Hartness  v.  Pharr,  133 
N.  C.  566,  45  S.  E.  901,  98  Am.  St.  Rep.  725; 
Hall  v.  Railroad,  146  N.  C.  345,  59  S.  E.  S79. 

[5]  Maude  E.  Cllley  having  predeceased 
her  mother,  Gordon  H.  ClUey,  her  surviving 
husband,  would  have  no  right  of  curtesy  fn 
any  property.  Hoke,  J.,  In  Jones  v.  Which- 
ard,  163  N.  C.  241,  79  S.  E.  503. 

The  case  must  be  remanded,  that  Judgment 
may  be  entered  in  the  court  below,  and  fur- 
ther proceedings  had,  in  conformity  to  thid 
opinion. 

Reversed. 

HOKE,  J.,  dissents. 


(182  N.  C.  692) 
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Master  and  servant  ^=>302(l)— Mill  owner  not 
liable  for  Injuries  to  child  Invited  by  employee 
contrary  to  rules. 

A  minor  cannot  recover  for  injuries  in  a 
mill  while  getting  edgings  contrary  to  the  rules 
of  the  owner,  and  contrary  to  instructions  of 
his  father,  and  on  the  invitation  and  direction 
of  subordinate  employee  having  no  authority, 
express  or  implied,  to  bind  or  charge  his  mas- 
ter. 

CUark,  C.  J.,  dissenting. 

Appeal  from  Superior  Ck>urt,  Yancey 
County;    Shaw,  Judge. 

Action  by  Earl  Butner,  by  his  next  friend, 
Lf.  B.  Butner,  against  the  Brown  Bros.  Lum- 
ber Company.  Judgment  for  defendant,  and 
plaintifiT  appeals.     Affirmed. 

The  action  Is  to  recover  damages  for  phys- 
ical Injuries  suffered  by  reason  of  the  al- 
leged negligence  of  defendant  company,  its 
agents  and  employees,  in  operating  a  lumber 


mill.  At  dose  of  plalntifTs  evidence,  on  mo- 
tion, there  was  judgment  of  nonsuit,  and 
pialntliT  excepted  and  appealed. 

Charles  Hutchins,  of  BumsviUe,  and  A. 
Hall  Johnston,  of  AsheviUe,  for  appellant. 

Watson,  Hudgins,  Watson  &  Fonts,  of 
Burnsville,  for  appellee. 

HOKE,  J.  This  cause  was  before  the  court 
in  a  former  appeal,  and  it  was  there  held 
that  the  defendant's  motion  for  nonsuit 
should  have  been  sustained.  This  opinion 
having  been  certified  down,  Judgment  of  non- 
suit was  formally  entered  pursuant  to  the 
opinion.  PlaintUT  then  instituted  present 
suit  to  recover  for  the  same  Injury,  and  at 
close  of  plaintiiTs  evidence,  on  motion,  a 
judgment  of  nonsuit  was  again  entered,  and 
plaintiff  excepted  and  appealed. 

On  perusal  of  the  present  record  and  a  care- 
ful comparison  with  the  facts  set  forth  in 
the  former  appeal,  we  are  of  opinion  that 
the  tvi'o  actions  are  made  to  rest  on  sub- 
stantially similar  facts,  the  questions  pre- 
sented are  substantially  the  same,  and  for 
the  reasons  set  forth  in  the  former  opinion 
we  must  hold  that  the  judgment  of  nonsuit 
has  been  properly  entered.  There,  as  in  this 
case,  the  plaintiff  at  the  time  of  his  Injury 
was  In  the  mill  getting  some  edgings,  con- 
trary to  the  rules  of  the  company,  contrary 
to  the  explicit  instructions  of  his  own  father, 
and  acting  on  the  invitation  and  by  the  di- 
rections of  one  Joe  Rischel,  a  subordinate 
employee,  having  no  authority,  express  or 
implied,  to  bind  or  charge  the  company  in 
this  matter  by  his  words  or  by  his  conduct 
A  statement  of  the  pertinent  facts  and  the 
authorities  upon  which  the  ruling  is  based 
will  sufficiently  appear  by  reference  to  the 
former  case,  reported  in  180  N.  a  612, 10&  8. 
E.  319. 

The  judgment  of  the  court  Is  affirmed. 

Affirmed. 

CLARK,  C.  J.  (dissenting).  This  case  was 
here  before  180  N.  C.  612-619,  105  S.  E.  310. 
The  action  Is  by  the  same  plaintiff  against 
the  same  defendant,  and  for  the  same  cause 
of  action.  The  plaintiff,  who  it  appears  from 
the  uncontradicted  evidence  In  this  appeal 
was  11  years  old  when  Injured,  recovered  on 
the  former  trial  a  substantial  verdict  and 
judgment  On  the  former  appeal  it  was  held 
by  the  majority  opinion  that  the  verdict 
should  be  set  aside  and  the  cause  dismissed 
as  on  motion  of  nonsuit  On  such  judgment 
from  time  immemorial,  the  plaintiff  has  had 
the  right  to  bring  a  new  action  for  the  same 
cause  to  strengthen  his  case  if  he  can  do  so, 
and  he  claims  that  he  has  done  so,  as  will 
appear  by  comparing  the  testimony  on  this 
occasion  with  that  offered  on  the  former  triaL 
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It  is  true  that  a  second  appeal  In  the  same 
cause  Nvill  not  be  entertained.  But  this  is 
not  that  case.  Here  there  is  an  entirely  new 
action,  and  the  plaintiff  also  contends  there 
is  much  additional  testimony  which  negatives 
the  objection  chat  the  evidence  now  before 
the  court  is  substantially  the  same  as  on  the 
former  triaL  Besides,  the  plaintiff  on  this 
appeal  presents  exceptions,  for  the  rejection 
of  testimony  which  were  not  presented  be- 
fore, and  w^hich,  if  admitted  by  the  court, 
as  it  should  have  been,  would  have  made  a 
material  difference  in  this  trial. 

On  the  former  trial,  the  evidence  which 
must  be  taken  as  true,  on  a  motion  of  non- 
suit was,  as  In  the  present  case,  that  the 
plaintiff.  Earl  Butner,  who  sues  by  his  next 
friend,  was  a  boy  of  11  years  of  age  at  the 
time  of  his  injury,  and  that  prior  to  his  in- 
jury he  had  worked  in  the  defendant's  mill 
a  mouth  or  more,  having  been  employed  by 
the  defendant  company  in  violation  of  the 
laws  of  this  state.  There  is  the  testimony 
bf  Lonus  Butner,  the  boy's  father,  of  Miller, 
of  Houeycutt,  Qf  McKinney,  of  Garrett  Uon- 
eycutt,  and  of  Earl  Butner,  himself,  and  other 
witnesses,  that  the  plaintiff,  together  with 
other  small  children,  were  in  the  habit  of 
playing  all  over  and  through  the  plaintiff's 
band  mill,  and  that  it  was  the  custom  for 
the  boys  to  get  strips  at  the  very  place  where 
the  young  boy  was  injured ;  that  the  manage- 
ment of  the  mill  knew  of  this  custom,  and 
made  no  objection.  The  testimony  of  several 
witnesses  is  that  children  would  be  in  the 
mill  getting  strips  at  the  live  rolls  every  day 
at  the  exact  place  where  Earl  Butner  was 
injured,  and  that  there  were  no  notices  for 
ctiildren  to  stay  out;  that  the  custom  was 
so  general  for  children  to  be  in  the  mill  and 
all  through  it,  and  to  get  strips  where  Earl 
got  them,  that  it  was  generally  recognized. 
It  was  also  In  evidence,  which  must  t)e 
taken  as  true,  on  the  motion  for  nonsuit  in 
this  case,  which  the  judge  below  sustained, 
that  when  Earl  and  other  small  children 
would  be  in  there  getting  strips,  at  the  place 
where  Earl  was  injured,  the  mill  foreman 
would  be  in  there  sitting  around  In  the  mill, 
and  would  raise  no  objection  to  this  custom. 

It  was  also  in  evidence  that  the  defendant 
company  owned  this  large  band  mill,  with  25 
tenement  houses  immediately  around  the 
band  mill  where  the  employees  of  the  mill 
lived,  and  that  at  the  place  where  the  plain- 
tiff was  injured  there  were  live  rolls  or  cogs, 
which  were  only  protected  on  the  top  and 
halfway  down  by  the  covering.  The  evidence 
on  this,  occasion  is  much  fuller  as  to  the 
absence  of  the  covering  than  on  the  former 
trial.  It  shows  that  the  saws  were  running 
just  about  the  height  of  the  boy's  arm  when 
standing  up,  and  that  the  covering  only 
came  down  halfway  the  side  of  the  danger- 
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ous  machinery  or  cogs,  so  that  he  did  not,  as 
argued  before,  have  to  come  up  imder  the 
machinery  to  be  injured,  but  was  in  fact 
injured  because  his  elbow  was  caught  by  the 
cog  when  he  was  in  a  natural  position  pick- 
ing up  the  strips.  The  boy,  11  years  old  ae 
cording  to  the  testimony,  was  sent  on  the 
day  of  the  injury  to  get  the  stilps  which  the 
foreman  and  the  superintendent  of  the  mill 
had  promised  his  father  should  be  thrown 
out  This  had  not  been  done  and  when  Earl 
came  in,  as  usual  with  children,  Rischel,  who 
was  in  charge  of  the  mill  at  that  point,  mo- 
tioned to  him  to  come  in,  and  pointed  to  the 
strips.  Earl  went  to  the  place  thus  shown 
him,  and  where  he  and  the  other  children 
had  been  accustomed  to  go  to  get  the  strips, 
and  while  getting  them  his  arm  was  caught 
by  the  live  rolls  of  cogs,  not  underneath  the 
machine,  but  on  the  side,  about  the  height 
of  his  arm,  and  where  the  cogs  were  entirely 
unprotected,  and  his  arm  was  so  mutilated 
that  it  had  to  be  amputated  near  the  shoulder. 
Among  the  differences  in  the  evidence,  it 
may  be  noted  that  the  age  of  the  boy,  when 
injured,  was  stated,  in  the  opinion  of  the 
court,  to  have  been  12  years,  and  on  this 
trial  the  testimony,  which  must  be  taken  as 
true  on  the  nonsuit,  which  was  ordered  by 
the  trial  judge,  is  not  only  tliat  he  was  only 
11,  but  this  testimony  is  now  uncontradicted. 
Besides,  there  are  several  exceptions  and 
assignments  of  error  which  did  not  appear 
on  the  former  trial: 

1.  The  court  erred  in  sustaining  the  objec- 
tion to  this  question  and  excluding  the  evi- 
dence : 

''What  was  the  custom,  if  there  was  any  cus- 
tom, for  boys  to  get  strips  right  at  the  place 
where  Earl  was  hurt" 

The  plaintiff  should  certainly  have  been 
permitted  to  show,  as  alleged  in  his  com- 
plaint that  the  custom  had  long  existed,  with- 
out restriction,  for  children  to  get  strips  at 
the  exact  place  where  this  child  was  injured. 
This  is  alleged  In  the  complaint  as  one  of  the 
causes  of  action,  and  the  plaintiff  was  en- 
titled to  ask  the  question  to  prove  it  If,  as 
alleged,  and  as  the  plaintiff  offered  to  show, 
there  had  been  an  unrestricted  custom  for  chil- 
dren to  get  strips  at  that  place,  it  was  material 
evidence  tending  to  show  that  the  proximate 
cause  of  the  injury  was  the  negligence  of  the 
company. 

2.  Exception  2  is  that  the  plaintiff  asked 
the  witness  Riddle,  "What  if  anything,  do 
you  know  about  a  custom  for  children  to  play 
in  the  xfiiU  and  get  strips  in  the  mill?"  which 
was  answered  by  the  witness,  "They  went 
through  here  and  got  strips."  This  answer 
was  stricken  out  because  the  boy  (Riddle)  was 
not  there  until  after  the  injury.  This  wit- 
ness stated  that  he  was  in  the  mill  before 
Earl  was  hurt  but  did  not  work  in  that 
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pla<%,  but  would  go  In  there  after  the  mill 
was  closed  down;  that  he  worked  at  slabs 
outside,  and  went  in  after  Earl  was  hurt. 
Riddle  evidently  meant  that  on  that  day  he 
did  not  go  to  the  place  where  Earl  was  hurt 
until  after  the  injury,  and  it  was  surely  com- 
petent for  him  to  say  that  children  as  a 
custom  went  through  the  mill,  though  he  was 
not  in  that  room  imtil  after  the  injury  to 
EarL  He  was  competent  to  testify  as  to  the 
custom  which  he  stated,  being  an  employee 
in  the  mill,  and  his  testimony  should  not  have 
been  stricken  out  simply  because  he  was  not 
present  at  the  exact  moment  that  Earl  was 
Injured. 

3.  The  witness  McKinney,  was  asked 
"What  do  you  know  of  the  continuance  of 
the  custom  for  children  to  play  in  the  mill?" 
This  was  alleged  in  the  complaint,  and  was  a 
most  pertinent  question  and  a  most  material 
circumstance,  which  the  plaintiff  was  en- 
titled to  prove  by  this  witness,  and  it  was 
error  to  exclude  it  The  plaintiff  was  en- 
titled to  place  before  the  jury  the  long-con- 
tinued custom  of  the  defendant,  that  the 
children  had  been  allowed  without  restric- 
tion to  play  around  highly  dangerous  cog- 
wheels, which  were  insufficiently  protected. 

4.  The  defendant  also  excepted  and  as- 
signed as  error  that  when  the  plaintiff  asked 
the  witness,  "State  whether  or  not  there  was 
any  general  custom  for  them  [children]  to 
get  fuel  at  the  live  roUs,"  on  objection  by 
the  defendant  the  witness  was  not  allowed 
to  state  what  was  the  general  custom  in  this 
respect. 

The  exclusion  of  these  questions,  tending  to 
prove  that  there  was  a  general  custom  by  the 
defendant  to  allow  children  in  the  mill  and 
to  get  strips  at  that  place,  was  eironeous, 
and  tended  seriously  to  hamper  the  plaintiff 
in  laying  the  facts  alleged  in  his  complaint 
before  a  jury  in  order  to  show  that  the  neg- 
ligence of  the  defendant  company  in  this,  as 
well  as  in  other  respects,  was  the  proximate 
cause  of  the  injury,  and  to  negative  any  al- 
legation of  contributory  negligence  by  this 
11  year  old  boy,  who  was  getting  these  strips, 
as  he  and  other  children  of  that  age  had  been 
long  permitted  to  do  by  the  company  with- 
out objection ;  that  he  went  in  on  this  occa- 
sion, not  only  at  the  invitation  of  the  man 
who  was  operating  the  machinery,  but  ac- 
cording to  the  custom  of  the  company  or 
those  managing  it,  who  had  permitted  chil- 
dren to  do  this  without  restriction.  This 
fixes  the  responsibility  of  the  company  irre- 
spective of  whether  Joe  Rischel  had  author- 
ity to  invite  the  plaintiff  to  come  in  and  get 
the  strips  on  that  occasion  or  not. 

But  irrespective  of  the  great  harm  which 
accrued  to  the  plaintiff  by  the  refusal  to 
admit  the  above  evidence,  even  upon  the 
mutilated  evidence  admitted,  the  case  should 


have  been  submitted  to  the  ]ur>^,  and  it  was 
error  to  direct  a  nonsuit 

In  brief,  the  evidence  in  this  case,  which 
comes  before  the  court  upon  its  own  merits — 
for  it  is  a  new  action,  and  not  another  appeal 
in  the  same  case — is  as  follows :  The  father 
testified  that  the  boy  was  11  years  old  when 
injured,  at  7:30  a.  m.  fifarch  16,  1918,  in  the 
mill  of  the  defendant  He  testified  he  met 
the  foreman  of  the  company  one  night  near 
the  mill,  and  asked  him  if  he  could  get  some 
strips  at  the  mill.  The  foreman  replied  that 
he  could  get  all  he  wanted.  The  witness  then 
asked  him  who  handled  the  strips  and  worked 
at  the  edger  table,  and  the  reply  was  Rischel. 
The  witness  then  went  to  Joe  Rischel  and 
asked  him  to  throw  out  some  strips,  and  he 
replied  that  it  ^vould  be  all  right.  Some 
days  thereafter,  when  the  mill  started  up,  he 
agjiin  mentioned  the  matter  to  Rischel,  who 
told  him  that  he  would  throw  out  some  strips, 
and  the  next  morning  he  sent  his  son  Earl 
down  to  get  them,  but  told  Earl  not  to  go 
into  the  mill  for  them.  When  asked  if  he 
knew  of  any  custom  existing  at  the  mill  for 
boys  to  go  in,  the  defendant  objected,  but 
the  court  overruled  the  objection,  and  the 
witness  answered  that  he  did  and  he  had  no- 
ticed the  habit  of  boys  being  in  the  milL  He 
thought  there  was  danger  in  it,  but  it  was 
the  custom.  This  witness  also  stated  that 
he  had  seen  boys  getting  strips  occasionally 
where  Earl  was  afterwards  hurt ;  that  some- 
times he  would  be  at  the  mill  once  a  week, 
and  he  had  seen  them  there  several  times;  that 
he  had  seen  boys  all  through  the  mill ;  that 
they  would  go  all  through  the  mill  every- 
where ;  that  he  had  a  picture  that  describes 
the  place  where  Earl  was  hurt,  but  It  was 
the  picture  of  another  mill  and  was  admitted 
by  the  court  only  for  purposes  of  illustration, 
and  not  as  evidence  in  this  case.  But  the 
witness  was  permitted  to  add  that  the  ma- 
chinery in  the  picture  was  similar  to  that 
used  in  this  milL  The  witness  further  stated 
that  the  place  where  Earl  was  standing  was 
at  the  first  live  roll  in  the  ftont  of  the  pic- 
ture, standing  at  the  edge  of  table  on  the  left 
of  the  edger,  at  the  first  live  rolL  This  an- 
swer was  stricken  out  because  the  witness 
later  admitted  he  did  not  see  his  son  at  the 
machine,  at  the  moment  when  he  was  hurt 
The  witness  further  stated  that,  though  he 
was  in  the  mill  often,  he  had  never  seen  any 
notices  forbidding  children  to  come  in.  This 
witness  further  described  the  machinery  as 
fbllows: 

"These  live  rolls  revolve  at  right  angles  and 
the  two  cogwheels  under  the  edge  of  ^e  table 
made  the  rolls  move;  one  cogwheel  was  on  the 
live  rolls  and  the  other  revolved  in  the  cog- 
wheel next  to  it  Then  there  was  a  hood  made 
of  steel  that  came  over  it  on  top  and  partly 
down  the  sides.  If  any  one  sat  down  on  top  of 
that,  his  pants  might  be  drawn  into  it,  and  you 
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roold  not  hsTe  to  get  bp  nnder  the  wheel  to  get 
aught,  but  it  has  got  tp  go  under  there  before 
:  could  get  to  the  cogs.  The  housing  comes 
own  halfway  on  the  sides.*' 

He  further  said  that  he  had  seen  signs  In 
he  mill  not  to  smoke,  but  If  there  were  any 
igns  up  to  keep  children  out  he  did  not 
now  It  He  testified  that  Joe  Rlschel  polnt- 
d  out  to  him  where  Earl  was  hurt,  and  that 
t  was  at  the  first  live  roll  In  the  picture, 
^n  cross-examination  he  said  again  that  the 
overing  came  down  over  the  cogwheels  about 
alfway;  that  there  were  20  or  25  rental 
ouses  about  the  mill,  In  which  the  renters 
red,  and  that  Earl  worked  in  this  mill  be- 
ore  he  was  injured,  and  when  he  was  11 
ears  old.  He  further  testified  without  ex- 
eptlon: 

"The  cogwheels  were  about  half  covered; 
lat  is  all  over  the  top  and  halfway  down  the 
des." 

Earl  pointed  out  where  he  was  hurt  after 
e  came  back  from  the  hospital.  Arthur 
rownle,  the  foreman,  told  him  that  he  would 
ave  the  strips  thrown  out,  but  he  did  not 
o  it  Anyway  they  were  not  out  there  when 
iarl  went  down  for  them.  At  the  Ruther- 
)rd  Hospital  they  cut  ofT  his  son's  arm.  The 
itness  was  asked  what  were  the  expenses 
e  paid  at  the  hospital  and  the  doctor's  bill, 
nd  did  the  lumber  company  pay  any  part 
?  these  expenses,  but  on  the  objecticm  of  the 
sfendant  this  evidence  was  excluded,  as  was 
[so  the  question  as  to  Earl's  present  health, 
nd  the  plaintiff  excepted. 
The  witness  MiUer  also  testified  at  the  trial 
a  August,  1921)  that  he  would  16  next 
prll  (1922),  and  that  he  was  working  in  the 
ill  In  1918  when  Earl  Butner  was  hurt,  and 
lat  he  had  worked  for  the  defendant  com- 
my  before  that,  and  had  seen  other  boys 
orking  in  the  mill  just  about  his  size ;  that 
i  had  seen  boys  In  the  mill,  often,  at  dlf- 
rent  places ;  that  he  knew  where  Earl  was 
irt,  and  had  seen  boys  playing  nearly  all 
'er  the  mill ;  that  he  had  seen  boys  picking 
>  edgings  where  Earl  was  hurt,  and  had 
>tten  strips  there  to  build  a  fence  with; 
lat  this  was  the  only  place  there  to  get 
lem;  they  came  through  the  edger,  and 
ould  be  pitched  off  at  the  &xd  of  the  mill ; 
at  be  had  gotten  strips  where  Earl  was 
irt 

Alex  Wilson  testified  that  he  had  seen 
lildren  come  in  there;  that  he  had  seen 
lildren  up  on  the  dock  where  the  boy  was 
irt ;    that  some  of  the  children  he  had  seen 

there  were  5  to  7  years  old;  that  if  a 
»y  stood  close  enough  he  might  be  jerked 
to  this  machine ;   that  he  had  seen  all  sizes 

children  there  from  10  years  on  up;  that 
i  does  not  know  anything  about  children 
ing  put  out  of  the  mill  by  the  forejnan; 
at  lie  never  saw  it  done. 
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Dock  Forbes  testified  that  he  had  seen  boys 
In  the  mill,  about  11  years  old,  but  does  not 
know  whether  they  w^e  playing.  'He  also 
testified  that  be  did  not  know  anything  as  to 
notices  about  children,  but  there  was  a  no- 
tice up  not  allowing  smoking,  but  would  not 
say  there  was  such  a  notice  as  to  children 
staying  out 

OrvlUe  McKlnney  testified  that  he  lived 
there  before  E^rl  was  hurt,  and  was  often  in 
the  mill,  and  children  were  in  there  7  years 
old  and  up  during  the  day,  any  time  they 
wanted  to  go  in ;  that  he  never  saw  any  no- 
tice for  children  to  say  out 

Garrett  Honeycutt  testified  that  he  had 
seen  children  In  there ;  going  backwards  and 
forwards  through  there,  8  years  old  and  up, 
most  any  time  during  the  day ;  that  if  there 
was  any  notice  as  to  children  staying  out 
he  did  not  see  it,  and  when  children  were  In 
the  mill  they  would  go  most  any  place  they 
want^ed  to.  He  ran  the  slasher  in  the  mill, 
and  saw  children  In  the  milL  Charlie  Forbes 
testified  that  he  was  not  about  the  mUl  much, 
but  had  seen  children  going  through  the  mill, 
7  years  old  up. 

The  plaintiff,  Earl  Butner,  testified  that  he 
was  hurt  March  18,  1918,  when  about  11 
years  old.  He  worked  in  the  mill  before  he 
was  injured;  that  he  went  to  the  mill  to 
get  strips  the  day  he  was  hurt;  that  he  did 
not  find  the  strips  outside,  and  Joe  Rlschel 
was  in  charge  of  the  machinery  where  he  got 
hurt  that  day;  that  when  he  went  for  the 
strips  Rlschel  was  standing  at  the  dock,  and 
motioned  for  him  to  come  up  Into  the  mill; 
that  he  went  up,  and  Rischel  took  him  around 
and  showed  him  where  the  strips  were,  and 
told  him  to  get  in  there  and  get  them ;  that 
he  was  busy ;  plaintiff  went  to  get  them,  and 
pulled  out  severaL  He  grabbed  hold  of  one, 
and  it  was  pretty  tight,  and  he  gave  a  jerk 
and  it  pulled  out,  and  his  sleeve  got  caught 
in  the  cogs ;  that  he  saw  children  in  the  miU 
just  about  every  day.  They  would  be  in 
there  getting  strips  every  day  where  he  was 
hurt;  that  he  never  saw  any  notice  to  chil- 
dren to  stay  out.  The  court  refused  to  al- 
low him  to  answer  the  question  whether  he 
had  played  in  the  niill  before,  but  to  the 
question  whether  he  had  ever  been  in  the 
mill  before,  he  was  allowed  to  answer,  "Yes, 
sir;  about  eyecy  day;"  that  the  reason  he 
quit  carrying  water  in  the  mill  was  that  his 
father  stopped  him  to  go  to  school ;  that  no 
one  ever  led  him  out  of  the  mill;  that  the 
foreman  (Brownie)  never  led  him  out  in  his 
life;  that  they  never  tried  to  keep  him  out 
of  the  mill ;  that  the  cogs  where  he  was  hurt 
were  covered  on  top  and  about  halfway  down 
the  sides ;  that  when  he  pulled  the  strip  his 
arm  did  not  go  up,  but  it  must  have  went 
into  it;  that  his  father  had  told  him  to  stay 
out  of  the  mill  three  or  four  times ;  that  he 
was  11  years  old  then;  he  said  he  had  got 
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10  strips  at  this  place  before,  and  that  when 
he  got  them  there  was  not  any  objection; 
that  when  the  boys  would  get  strips  at  that 
place  the  foreman  of  the  mill  was  there 
sitting  aroimd,  and  he  never  had  seen  him 
raise  any  objection.  The  plaintiff  also  put 
in  evidence  the  part  of  the  answer  admitting 
that  the  foreman  had  promised  the  plain- 
tiff's father  to  throw  out  the  strips. 

The  rule  is  without  any  exception  that  on 
a  judgment  of  nonsuit,  as  in  this  case,  the 
evidence  for  the  plaintiff  must  be  taken  in 
the  most  favorable  aspect  with  the  most  fa- 
vorable inferences  to  be  drawn  from  it,  ex- 
cluding the  evidence  for  the  defendant,  for 
the  reason  that  the  judge  cannot,  as  a  matter 
of  law,  decide  what  part  of  the  evidence  the 
jury  might  or  might  not  believe,  and  there- 
fore the  evidence  for  the  plaintiff  on  such 
motion  must  be  taken  in  the  most  favorable 
aspect  for  the  plaintiff. 

The  evidence  in  this  case,  mutilated,  though 
it  may  be,  by  the  exclusion  of  the  evidence 
which  was  offered  by  the  plaintiff  and 
which  exclusion  he  has  assigned  as  error, 
still  leaves  enough  to  show  that  the  plaintiff 
was  entitled  to  have  this  case  submitted  to 
the  jury.  This  is  not  the  same  case  that 
was  here  before^  but  is  a  new  action,  and 
there  is  much  evidence  which  was  not  before 
presented  or  discussed. 

The  evidence  before  us,  taken  to  be  true,  as 
it  must  be  on  this  appeal— and  indeed  there 
is  no  contradiction  of  this — shows  that  the 
boy  was  only  11  years  old  when  hurt;  that 
he  had  worked  in  the  mill  prior  to  that  time, 
though  it  was  a  violation  of  law  by  the  de- 
fendant ;  that  children  from  7  to  8  years  old 
up  had  been  customarily  allowed  to  roam 
through  the  mill,  and  there  were  no  notices 
up  forbidding  them  to  do  so ;  that  the  fore- 
man or  manager  (Mr.  Brownie)  knew  of  this 
fact ;  that  boys,  and  indeed  the  plaintiff  him- 
self, had  been  allowed  to  get  strips  from  this 
edger  to  the  knowledge  of  the  foreman,  who 
was  sitting  around,  and  that  he  never  ob- 
jected to  the  plaintiff  or  other  boys  getting 
them;  that  the  father  of  the  plaintiff  got 
permission  to  send  his  son  down  there  to  get 
these  strips,  and  the  foreman  promised  to 
have  them  thrown  out  for  him;  the  plain- 
tiff's father  told  him  not  to  go  into  the  mill 
on  that  occasion,  but,  the  strips  not  being 
thrown  out,  he  mentioned  his  errand  to  Ri- 
schel,  who  told  him  to  come  in  and  get  them, 
and  showed  him  where  to  get  them;  that, 
having  been  in  the  habit  of  going  in  the  mill, 
and  he  and  other  children  having  gotten 
strips  at  that  place  before,  he  did  so;  that 
the  cogs,  or  live  rolls,  as  they  were  called, 
on  this  machine  were  covered  on  top,  but 
only  halfway  down  on  the  sides;  and  the 
plaintiff  in  pulling  out  one  of  the  strips, 
which  was  stubborn,  had  his  arm  jerked  side- 


wise  into  the  uncovered  half  of  the  oogs; 
that  he  did  not  come  up  underneatli  the 
cogs,  but  his  arm  was  jerked  sidewise  into 
them. 

There  was  overwhelming  testimony,  by 
numerous  witnesses,  that  children  from  7  and 
8  years  old  up  were  customarily  allowed  to 
go  throughout  the  mill,  and  there  was  also 
ample  evidence  that  there  were  no  notices 
forbidding  the  children  to  do  so,  though  there 
were  notices  against  smoking.  Surely  this 
evidence  required  the  submission  of  the  case 
to  the  jury  upon  the  evidence  of  negligence 
on  the  part  of  the  defendant  as  the  prox- 
imate cause  of  the  injuries  sustained  by  this 
11  year  old  boy,  who,  as  he  had  theretofore 
been  permitted  to  do,  and  as  other  children 
had  been  permitted  to  do,  and  upon  the  ex- 
press invitation  of  Rischel,  and  by  the  im- 
plied invitation  of  the  mill  manager,  went 
into  the  mill  on  this  occasion  to  get  the 
strips,  and  who  lost  his  arm  by  reason  of  the 
dangerous  cogs,  revolving  at  a  high  rate  of 
speed,  being  covered  only  halfway  down  the 
side,  and  his  arm  was  jerked  sideways  into 
the  cogs.  He  says  he  did  not  go  under  the 
machine,  and,  his  statement  must  not  only  be 
taken  as  true,  but  there  is  no  evidence  to 
the  contrary. 

We  have  numerous  cases  that  clearly  sus- 
tain the  plaintiff's  right  to  recover,  among 
them  Harrington  v.  Wadesboro,  153  N.  C. 
437,  69  S.  E.  399 ;  Ferrell  v.  Cotton  Mills,  157 
N.  O.  528,  73  S.  E.  142,  37  L.  R.  A.  (N.  S.) 
64 ;  Benton  v.  Public  Service  Co.,  165  N,  a 
354,  81  S.  B.  448;  Starling  v.  Cotton  Mills, 
168  N.  C.  230,  84  S.  B.  388,  L.  R.  A.  1915D, 
850;  Ragan  v.  Traction  Co.,  170  N.  0.  92,  86 
S.  B.  1001 ;  Kramer  v.  Railroad,  127  N.  C. 
328,  37  S.  E.  468,  52  L.  R.  A.  359 ;  and  cases 
cited  in  Anno.  Ed. 

This  court  has  established  the  doctrine  that 
the  defendant  may  be  held  liable  in  cases 
where  the  negligence  of  the  defendant  and 
of  a  fellow  servant  concur  in  producing  the 
injury.  Upon  the  same  theory  a  corpora- 
tion of  this  kind  may  likewise  be  held  liable 
where  its  negligence  and  the  negligence  of  its 
servant,  whether  he  had  authority  to  bind  the 
defendant  or  not,  concurred  in  producing  the 
injury.  Its  foreman  sat  around  while  young 
boys  like  the  plaintiff  were  near  to  the  dan- 
gerous machinery,  getting  strips  every  day, 
and  made  no  objection.  In  the  presence  of 
this  negligent  foreman  and  superintendent 
the  employees,  seeing  this  custom  going  on 
every  day,  could  not  be  expected  to  be  more 
careful  than  their  superiors. 

This  11  year  old  child,  who  lost  his  arm 
at  the  shoulder,  was  entitled  at  least  to  a 
jury  of  his  country  to  p^s  upon  the  above 
evidence  tending  so  strongly  to  show  that 
the  negligence  of  the  defendant  was  the  cause 
of  his  irreparable  injury.   Indeed  there  is  not 
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scintilla  of  evidence  that  this  child  con- 
tibuted,  in  any  way,  to  his  own  injury,  or 
ras  guilty  of  any  negligence. 

There  is  evidence  that  the  injury  was 
a  used  by  the  unprotected  cogwheels  and  the 
)ng-coDtinued  custom  of  the  defendant  to 
rrmlt  children  of  tender  years  to  roam 
lirough  the  mill  at  will,  and  without  objec- 
ion  to  get  strips  at  this  unprotected  and  dan- 
erous  machine.  Certainly  it  cannot  be  said 
liat  there  was  no  evidence  to  that  effect,  and 
bat  is  the  queslion  here. 

The  sob  of  the  cbild  in  its  helplessness. 

Curses  deeper  than  the  strong  man  in  his  wrath." 
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LEE  V.  TOWN  OF  EAU  CLAIRE. 
(No.  10803.) 

Supreme  Court  of  South  Carolina.    Dec  19, 

1921.) 

lew  trial  ^=»29— Argument  oonceming  assum- 
ed infirmity  of  plaintiffs  daughter  held  not 
ground. 

Where  plaintiflTs  daughter,  on  whose  ab- 
once  def  endaut's  counsel  commented,  was  blind 
a  one  eye,  but  was  referred  to  by  plaintiff  as 
afflicted,"  which  all  counsel  assumed  to  refer 
0  her  mental  condition,  it  was  not  cause  for  a 
lew  trial  that  plaintiff's  counsel  in  his  arga- 
lent,  without  objection,  drew  a  pathetic  picture 
f  her  supposed  infirmity,  which  moved  plain- 
iff  to  tears. 

Appeal  from  Common  Pleas  Circuit  Court 
f  Richland  County;    M.  S.  Whaley,  Judge. 

Action  by  Grade  Lee  against  the  Town  of 
!au  Claire.  From  a  Judgment  for  plaintiff, 
efendant  appeals.    Affirmed. 

Mofifatt  &  Marion  and  D.  W.  Robinson,  all 
f  Columbia,  for  appellant 

DePass  &  DePass,  and  Alfred  Wallace,  all 
f  Columbia,  for  respondent. 

COTHRAN,  J.  Appeal  from  a  judgment  of 
600  damages  in  favor  of  the  plaintiff,  on  ac- 
t>unt  of  the  defective  condition  of  a  street, 
^suiting  in  the  plaintiff's  fall  and  consequent 
ersoiuil  injury. 

The  defendant's  praj-er  for  a  reversal  of 
le  judgment  .is  based  solely  upon  certain 
LMnarks  made  by  coiiasel  for  the  plaintiff  in 
is  address  to  the  Jury,  alleged  to  have  been 
rejudicial  to  the  defendant. 

It  appears  that  the  daughter  of  the  plain- 
ff  was  with  her  when. her  injury  was  re- 
C!ived.  The  defendant's  counsel,  in  his  ad- 
ress  to  the  Jury,  commented  upon  the  ah- 
?nce  of  this  witness.  The  plaintiff  in  her 
?stimony  had  stated  that  her  daughter  was 
afflicted";  that  she  was  not  on  that  account 
bie  to  attend  court,  and  that  she  (the  plain- 
iff)  had  begged  for  her  to  be  excused.  The 
laintiff's  counsel  assumed  that,  in  the  not  un- 
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common  interpretation  of  the  word  "afflicted," 
the  term  applied  to  her  mental  condition,  and 
in  his  argument  to  the  Jury  referred  to  the 
daughter  as  an  idiot,  and  drew  a  pathetic 
picture  of  her  infirmity,  which  moved  the 
plaintiff  to  tears.  The  defendant's  counsel 
seem  to  have  placed  the  same  interpretation 
upon  the  term,  as  he  made  no  objection  to  the 
argument  of  plaintiff's  counsel  at  the  time. 
After  the  verdict  was  rendered  the  defend- 
ant's counsel  learned  for  the  first  time  that 
the  daughter  was  simply  blind  in  one  eye, 
and  was  mentally  acute;  evidently  all  sides 
having  been  misled  by  the  characterization 
of  the  daughter's  condition  by  the  plaintiff. 
He  thereupon  moved  for  a  new  trial,  upon 
the  ground  that  the  mistaken  conclusions  of 
counsel  for  the  plaintiff  had  so  visibly  af- 
fected the  plaintiff's  emotions  as  to  seriously 
prejudice  the  defendant  with  the  Jury. 

The  trial  Judge  refused  the  motion,  and  in 
his  disposition  of  it  we  concur. 

The  Judgment  of  this  court  is  that  the 
Judgment  appealed  from  be  affirmed. 

GARY,  C.  J.,  and  WATTS  and  FRASER, 
JJ.,  concur. 


(118  S.  C.  46) 
WILLIAMS  V.  CARLSON.     (No.   10784.) 

(Supreme  Court  of  South  Carolina.    Dec.  19, 

1921.) 

Attachment  ^=9i02— Affldavlt.  not  showing 
matters  required  by  statute,  fatally  defective. 
Under  Code  Civ.  Proc.  1912,  §  281,  pro- 
viding that  a  warrant  of  attachment  may 
be  issued  whenever  it  shall  appear  by  affidavit 
that  a  cause  of  action  exists  against  defendant, 
specifying  the  amount  of  the  daim  and  the 
grounds  thereof,  an  affidavit  for  attachment  of 
an  automobile  alleged  to  have  collided  with 
plaintiffs  car  held  fatally  defective. 

Appeal  from  Richland  (Ik>unty  Court;  M. 
S.  Whaley,  Judge. 

Action  by  L.  M.  Williams  against  Victor 
Carlson.  From  an  order  dissolving  an  at- 
tachment, plaintiff  appeals.     Affirmed. 

The  action  was  brought  for  damages  to 
plaintiff's  automobile  in  a  collision  with  de- 
fendant's car.  The  affidavit  on  which  de- 
fendant's automobile  was  attached  was  as 
follows: 


**^ 


'Personally  comes  Mrs.  L.  M.  Williams,  who 
being  duly  sworn  says  that  her  automobile 
was  injured  on  the  Garner's  Ferry  road  abont 
four  miles  east  of  Columbia  by  a  car  negli- 
gently and  carelessly  running  into  hers,  while 
hers  was  observing  the  laws  and  customs  of 
the  road  and  highway.  The  car  that  did  the 
damage,  a  Willys-Knight,  six-cylinder,  seven- 
passenger  touring  car.  Her  information  is 
obtained  from  her  son,  Louis  Williams,  the  de- 
partment of  highways,  and  through  the  de- 
fendant.'* 


^s»For««her  oases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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James  H.  Hammond,  of  Columbia,  for  ap- 
pellant 

Tompkins,  Barnett  &  McDonald,  of  Colum- 
bia, for  respondent 

WATTS,  J.  This  is  an  appeal  from  an  or- 
der of  County  Judge  Whaley,  dissolving  an 
attachment  of  an  automobile.  The  excep- 
tions, five  in  number,  are  all  overruled,  be- 
cause the  affidavit  is  fatally  defective,  under 
section  281,  toI.  2,  Code  of  Laws  1912,  which 
requires  that  an  affidavit  shall  be  presented 
''specifying  the  amount  of  the  claim  and  the 
grounds  thereof."  It  must  also  appear  by 
affidavit  that  a  cause  of  action  exists 
against  defendant  His  honor  committed  no 
eiTor  in  dissolving  the  attachment. 

Judgment  affirmed. 

GARY,  C.  J.,  and  FRASER  and  CO- 
TIIRAN,  JJ.,  concur. 


(118  S.  C.  90) 

MARION     COUNTY     LUMBER    CORPORA- 
TION  V.  WHIPPLE  et  aJ.    (No.  10806.) 

( Supreme  Court  of  South  Carolina.    Dec.  19, 

1921.) 

Parties  €r=>40  (7)— Discretionary  to  allow  a  de- 
fendant's vendor  and  warrantor  to  come  in  as 
defendant. 
Under  Code  Civ.  Proc.  1912,  S§  167,  171, 
as  to  parties  defendant,  it  is  in  the  court's  dis- 
cretion, in  an  action  for  cutting  timber  claimed 
by  plaintiff,  to  allow  one  who  sold  the  standing 
timber  with  warranty  to  defendant  to  come  in 
as  a  defendant. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County ;   Edward  Mclver,  Judge. 

Action  by  the  Marion  County  Lumber  Cor- 
poration against  C.  S.  Whipple.  J.  E.  Rogers, 
trustee,  was  allowed  to  come  In  as  a  defend- 
ant, and  plaintiff  appeals.    Appeal  dismissed. 

M.  C.  Woods,  of  Marion,  for  appellant 
T.  I.  Rogers  and  W.  M,  Stevenson,  both  of 
BennettsvlUe,  for  respondents. 

GARY,  C.  J.  The  plaintiff  herein  brought 
an  action  for  damages  against  the  defendant 
C.  S.  Whipple,  alleging  that  he  had  cut  and 
appropriated  certain  timber  belonging  to  It. 

The  defendant  C.  S.  Whipple  served  the 
following  notice  on  J.  E.  Rogers,  trustee: 

"You  wUl  please  take  notice  that  an  action 
has  been  brought  against  me  by  the  Marion 
County  Lumber  Corporation  in  the  court  of 
common  picas  for  Marlboro  county  for  dam- 
ages alleged  to  have  been  caused  it  by  my  cut- 
ting and  removing  certain  timber  which  said 
corporation  claims  to  have  been  its  property. 
This  timber  was  conveyed  to  me  by  you  by 
warranty  deed,  and  the  purpose  of  this  notice 
la  to  call  upon  you  to  appear  and  defend  this 


action  and  to  comply  with  your  covenant  of 
warranty  and  to  hold  me  harmless  in  said  ac- 
tion, and  I  will  rely  upon  all  my  legal  rights  un- 
der your  covenant  of  warranty.  A  copy  of 
this  complaint  is  herewith  handed  you,  and  yon 
will  take  such  action  as  is  proper  under  the 
circumstances." 

His  honor  the  circuit  Judge  made  the  fol- 
lo'wing  order: 

''The  above  was  a  motion  by  J.  B.  Rogers, 
trustee,  to  be  made  a  party  defendant  to  this 
action  and  be  allowed  to  plead  therein,  and 
was  made  pursuant  to  a  notice  vouching  him 
in  by  C.  S.  Whipple,  the  defendant,  to  whom 
he  had  sold  the  timber,  for  the  cutting  of 
which  the  suit  was  brought.  The  motion  was 
resisted  by  the  plaintiff,  and  the  hearing  was 
on  the  papers  specified  in  the  notice;  it  being 
also  admitted  on  the  part  of  the  movant  that 
he  had  sold  and  warranted  to  defendant  the 
very  timber  cut.  The  question  of  the  title  of 
this  timber  is  clearly  involved,  and  it  appears  to 
me  that  the  movant  is  vitally  interested  in  the 
decision  and  should  be  allowed  to  be  heard  in 
this  case. 

"It  is  therefore  ordered  and  decreed  that 
J.  E.  Rogers,  trustee,  be,  and  he  is  hereby, 
made  a  party  defendant  hereto,  and  be  allowed 
to  plead  in  said  case,  and  that  he  have  20 
days  from  the  date  hereof  to  serve  such  plead- 
ing, and  that  plaintiff  have  20  days  from  that 
date  to  plead  thereto." 

The  plaintiff  appealed,  and  the  sole  ques- 
tion Is  whether  there  was  error  on  the  part 
of  his  honor  the  circuit  Judge  in  allowing  J. 
E.  Rogers  to  be  made  a  party  defendant. 

Section  167  of  the  Code  provides  that — 

"Any  person  may  be  made  a  defendant  who 
has  or  claims  any  interest  in  the  controversy 
adverse  to-  the  plaintiff,  or  who  is  a  necessary 
party  to  a  complete  determination  or  settle- 
ment  of   the   questions   involved   therein." 

Section  171  of  the  Code  is  as  follows : 

"The  court  may  determine  any  controversy 
between  the  parties  before  it,  when  it  can  be 
done  without  prejudice  to  the  rights  of  others, 
or  by  saving  their  rights;  but  when  a  com- 
plete determination  of  the  controversy  cannot 
be  had  without  the  presence  of  other  parties, 
the  court  must  cause  them  to  be  brought  in." 

In  construing  section  139  (now  section  167 
of  the  Code)  this  court  used,  the  following 
language  in  the  case  of  Murray  Drug  Co.  y. 
Harris,  77  S.  C.  410,  57  S.  B.  1109: 

"This  section,  instead  of  being  mandatory,  is 
permissive.  Persons  interested  in  the  contro- 
versy, or  necessary  to  a  complete  determina- 
tion of  the  action  may  be  made  defendants. 

"The  following  language,  quoted  in  Bank  v. 
Seton,  1  Ipet.  299,  305,  is  appropriate  here: 
'The  general  rule  as  to  parties  is  that,  when 
a  bill  is  brought  for  relief  all  persons  material* 
ly  interested  in  the  subject  of  the  suit  ought 
to  be  made  parties,  either  as  plaintiffs  or  de- 
fendants, in  order  to  prevent  a  multiplicity 
of  suits,  and  that  there  may  be  a  complete 
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ind  final  decree  between  all  the  parties  inter- 
ested. But  this  is  a  rule  established  for  the 
'onvenient  administration  of  justice,  and  is 
abject  to  many  exceptions,  and  is  more  or 
OSS  a  matter  of  discretion  in  the  court.*  The 
>ower  being  discretionary,  the  only  logical  per- 
on  in  >vhom  it  could  be  placed  is  the  circuit 
udge.  lie  having  dismissed  the  motion,  there- 
ore,  this  court,  in  the  absence  of  abuse  of  dis- 
retion,  will  not  interfere." 

The  facts  herein  are  very  different  from 
hose  in  the  case  of  Robertson  v.  Curlee,  59 
^  C.  454,  38  S.  E.  116.  In  that  case  the 
troceedings  were  commenced  In  the  probate 
ourt,  which  has  only  a  limited  jurisdiction. 
\irthermore,  the  decision  In  tliat  case  may 
•e  sustained,  on  the  ground  that  there  was  no 
buse  of  its  discretionary  powers. 

Appeal  dismissed. 

WATTS,   FRASER,   and  COTHRAN,   JJ., 

oucur. 
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GUERIN  V.  HUNT  et  al.    (No.   10763.) 

(Supreme  Court  of  South  Carolina.    Dec.  8, 

1921.) 

.  Wilis  c==>  1 07— Alterations  permissible  If  law 
of  execution  compJied  with. 

A  testator  may  alter  or  change  his  will  as 
ftcn  as  he  pleases,  and  in  any  respect  that 
nits  his  fancy,  provided  the^  alterations  are 
lade  in  compliance  with  the  requirements  of 
iw  for  the  due  execution  of  wills. 

.  Wills  <s:=:»289  —  Alterations  generally  pre- 
sumed   maiie    after   execution. 

When  alterations  have  been  made  in  a  will, 
ho  general  presumption  of  law  is  that  they 
ere  made  subsequent  to  the  execution  of  the 
aper,  and  are  therefore  void,  and  the  burden 
f  proof  rests  on  the  proponent  of  the  will 
3  show  that  they  were  made  prior  to  execu- 
:on. 

.  Wills  ^=»289— Filling  in  of  blanks  presumed 
done  prior  to  execution. 

The  general  rule  that  alterations  in  a  will 
re  presumed  made  after  execution  does  not 
pply  to  the  filling  in  of  blanlss,  and  where 
lanks  were  left  in  a  will  as  typewritten  for 
ames  and  amounts,  which  were  filled  in  be- 
jre  the  will  was  offered  for  probate,  the  pre- 
amption  was  that  they  were  filled  in  prior  to 
xecution. 

.  Appeal  and.  error  <s=>842 (7) —  Question  Is 
one  of  law  when  there  is  no  evidence  or  no 
conflict,  but  otherwise  question  of  fact. 

Under  Code  Civ.  Proc.  1012.  §  ^2,  Umiting 
ae  jurisdiction  of  the  Supreme  Court  in  pro- 
ate  matters  to  questions  of  law,  where  there 
i  no  conflict  in  the  testimony  or  no  evidence 
pon  a  material  matter,  the  question  presented 
i  one  of  law;  but,  if  the  evidence  is  contra- 
ictory,  it  is  ordinarily  one  of  fact. 
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5.  Wills  ^=s>303 (3)— Alterations  rejeoted  when 
attesting  witness  cannot  testify  that  they 
were  in  will  when  executed. 

An  attesting  witness  to  a  will  must  be  pre- 
pared to  attest  not  only  the  mere  fact  of  sig- 
nature, but,  in  the  presence  of  evident  altera- 
tions, that  the  paper  produced  was  the  paper 
executed,  and  tliat  its  condition  when  produced 
was  its  condition  when  executed;  and,  if  this 
is  not  done,  the  alterations  will  be  rejected 
and  the  will  sustained  as  originally  drawn,  un- 
less the  alterations  as  a  matter  of  law  may  be 
presumed  made  prior  to  execution. 

6.  Wills  <@=3303(3)  —  Testimony  of  attesting 
witness  held  insufficient  to  overcome  pre- 
sumption that  particular  alteration  was  made 
after  execution. 

Where  the  first  page  of  a  will,  as  presented 
for  probate,  was  typewritten,  with  additions  in 
the  handwriting  of  the  testator  in  the  body 
thereof,  and  also  at  the  top,  bottom,  and  on 
both  sides,  the  testimony  of  an  attesting  wit- 
ness that  when  the  will  was  executed  there 
was  writing  "on  the  top,  middle,  bottom,  and 
both  sides,"  but  that  she  did  not  read  it,  was 
insufficient  to  overcome  the  presumption  that 
an  addition  at  the  end  of  a  paragraph  in  the 
body  of  a  will  was  made  before  execution,  there 
being  other  insertions  nearer  the  middle  of  the 
page. 

7.  Wilis  (S==»289— Alteration  held  of  such  na- 
ture as  not  to  be  presumed  made  before  ex- 
ecution. 

While  there  may  be  alterations  in  a  will  of 
such  a  nature  that  the  law  will  presume  them 
to  have  been  made  before  execution,  where  a 
typewritten  paragraph  gave  the  residuary  es- 
tate absolutely  to  a  daughter,  and  was  fol- 
lowed by  a  period,  an  addition  in  the  testator's 
handwriting  at  the  end  of  the  paragraph  pro- 
viding that  she  should  not  have  the  property 
until  she  was  30  years  old,  but  might  have  the 
interest  when  she  became  21,  was  antagonistic 
to  the  typewritten  portion,  and  could  not  be 
presumed  made  prior  to  execution. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  W.  H.  Townsond, 
Judge. 

Proceeding  by  J.  A.  Guerln  against  Reta 
Baring  Hunt  and  another  for  probate  of  a 
will.  From  a  decree  probating  the  will,  In- 
cluding alterations,  defendant  Florence  6. 
Hunt  appeals.    Modified. 

Paul  M.  Macmillan,  of  Charleston,  for  ap- 
pellant. 

J.  Waties  Waring,  of  Charleston,  and  Fran- 
cis F.  Carroll,  of  Summervllle,  for  respond- 
ent. 

RUCEER,  A.  A.  J.  A.  Morton  Hunt  died 
in  the  city  of  Charleston  on  the  1st  day  of 
October,  1918,  leaving  an  estate  valued  at 
three-quarters  Of  a  million  dollars,  and  his 
will  was  admitted '  to  probate  in  common 
form  in  Charleston  county  on  the  7th  day 
of  August,  1919.     Application  was  made  to 
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buve  the  will  proved  in  solemn  form,  and  tbese  being  lila  sole  lielrs  at  law.    Tlie  heirs 

on  the  15th  day  of  October,  1919,  J.  A.  Guer-  at  law  were  duly  notified,  and  the  daughter, 

In,  the  respondent  herein,  was  ordered   to  Florence,  being  a  minor,  was  represented  by 

prefer  the  usual  petition,  which  was  done,  her  guardian  ud  litem. 

Mr.    Hunt    left    surviving   him    his    widow,  At    the    hearing    the    plaintiff -respondent 

Itfta  Baring  Hunt,  and  his  daughter  by  n  produced  the  subscribing  witness  to  the  will, 

marriage,   Florence   Goodrich   Huut,  wiilch  Is  as  follows: 
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n   the  27th  day  of  February,  1920,  the 
ige  of  probate  rendered  his  decision,  hold- 
4  that  the  paper  introduced  was  the  last 
ill  and  testament  of  A.  Morton  Hunt,  and 
K'luded  in  the  will  all  the  interlineations 
I    ind  alterations  appearing  on  the  first  page 
feof   the  will.     From  this  decision  both  Mrs. 
Vltetn   Baring  Hunt  and  Miss  Hunt,  by  her 
I  guardian  ad  litem,  appealed  to  the  circuit 
f  court,  and  on  the  31st  day  of  August,  1920, 
Hon.  W.  11.  Townsend  at  chambers  rendered 
his    decree  attirming   the  Judgment   of   the 
proliQte  court.    From  this  decree  the  daugh- 
ter,  Florence  G.  Hunt,  alone  appealed. 

The  evidence  at  the  trial  showed  on  the 
part  of  the  proponent  of  the  will.  Dr.  J.  A. 
(Jiierin,  that  the  will  was  executed  at  his 
drug  store  in  the  town  of  Summerville,  that 
tlie  will  consisted  of  two  sheets,  of  paper, 
not  faj^teued;  that  he  and  the  subscribing 
witness  Herbert  F.  Dunning  never  saw  the 
first  .sheet  upon  which  the  alterations  ap- 
pear, but  that  the  other  subscribing  witness, 
Mrs.  Rloise  Guerln,  saw  the  first  sheet  when 
Dr.  Guerin  went  forward  in  the  store  to  get 
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Mr.  Dunning  to  come  and  attest  the  execu- 
tion of  the  will.    She  testified: 

"I  saw  the  front  page,  and  there  was  writ- 
ing on  the  top,  middle,  bottom,  and  both  sides, 
but  I  did  not  read  what  was  written." 

The  body  of  the  will  is  typewritten,  and 
the  interlineations  are  in  Uie  handwriting 
of  the  testator. 

Upon  the  part  of  Mrs.  and  Miss  Hunt  the 
evidence  was  that  the  typewritten  portion 
of  the  will  was  prepared  for  Mr.  Hunt  some 
time  before  its  execution,  and  there  was 
some  evidence  that  there  were  no  interlin- 
eations on  the  will  prior  to  its  being  taken 
to  the  drug  store  for  execution,  and,  admit- 
tedly, no  interlineations  were  made  there. 

After  the  execution  of  the  will  there  is  a 
conflict  of  testimony  as  to  what  took  place 
Doctor  and  Mrs.  Guerin  stating  that  they 
returned  with  Mr.  Hunt  to  his  home,  and 
spent  the  evening  with  him  and  his  family; 
Mrs.  Hunt  and  Miss  Hunt  testifying  that 
Doctor  and  Mrs.  Guerin  accompanied  Mr. 
Hunt  to  the  gate,  but  did  not  enter,  and 
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that  Mr.  Hunt,  upon  entering  the  house,  se- 
cured pen  and  ink,  and  spent  some  time  in 
writing  upon  the  paper.  The  paper  was 
turned  over  to  Mrs.  Hunt  the  next  morning, 
when  it  was  in  the  condition  as  offered  for 
probate. 

In  deciding  the  case  as  presented,  -  it  is 
deemed  proper  to  consider  certain  general 
propositions  of  law  applicable  to  the  alter- 
ations of  wills. 

[1]  The  alterations  of  wills  differ  essen- 
tially from  the  alterations  of  other  papers. 
In  the  latter  case  there  is  involved  the  right 
of  alteration,  whereas  in  the  case  of  wills 
there  is  no  question  of  the  right  to  alter;  a 
man  may  change  his  will  as  often  as  he 
pleases,  and  in  any  respect  that  suits  his 
fancy.  The  question  then  to  be  considered 
is  not  that  of  the  right  to  alter,  for  that  is 
conceded,  but  whether  such  alterations  were 
made  In  compliance  with  the  requirements 
of  law  for  the  due  execution  of  wills. 

What  effect,  then,  have  interlineations  in 
a  will,  in  the  absence  of  explanations  as  to 
when  such  interlineations  were  made,  where 
the  language  of  the  original  will  is  deci- 
pherable? In. the  case  of  Prlngle  v.  McPher- 
son,  2  Desaus,  524,  it  was  held  that  an  al- 
teration in  a  will  after  its  execution  will  not 
revoke  it,  and  in  Gardiner  v.  Gardiner,  65 
N.  H.  230,  19  Atl.  651,  8  L.  R.  A.  383,  the 
court  said  that  alterations  unexplained  do 
not  affect  the  validity  of  the  will  as  origi- 
nally executed;  and  to  the  same  effect  is 
our  case  of  Means  v.  Moore,  Harp.  314. 

[2]  When  it  Is  evident  that  alterations 
have  been  made  in  a  will,  the  general  pre- 
sumption of  law  Is  that  the  alterations  were 
made  subsequently  to  the  execution  of  the 
paper,  and  are  therefore  void  (Toebbe  v. 
Williams,  80  Ky.  561;  Van  Buren  v.  Cock- 
burn,  14  Barb.  [N.  Y.]  118),  and  unquestion- 
ably the  burden  of  proof  rests  upon  the 
proponent  of  the  will  of  showing  that  such 
alterations  were  made  prior  to  execution 
(Dodge  V.  Haskell,  69  Me.  429;  Ely  v.  Ely, 
6  Gray  [Mass.]  439;  Priest  v.  Whitacre,  78 
Va.  151). 

[8]  An  exception  to  the  general  rule  that 
the  law  presumes  alterations  in  a  will  to 
have  been  made  after  execution  is  that, 
where  blanks  are  left  in  wills,  the  filling 
of  the  blanks  is  presumed  to  have  been  pri- 
or to  execution.  In  the  matter  of  Voorhees, 
6  Dem.  Sur.  (N.  Y.)  162.  With  these  propo- 
sitions of  law  before  us,  we  come  to  an  ap- 
plication of  them  to  this  case. 

There  are  four  evident  blanks  in  the  type- 
written will.  The  first  is  in  the  third  para- 
graph, where  the  amount  left  to  his  wife, 
Keta  Baring  Hunt,  Is  left  blank,  and  is  filled 
in  by  the  sum  of  $50,000.  The  next  one  is 
in  tiie  fourth  paragraph,  where  a  gift  is 
made  to  some  one  for  an  unknown  amount, 
and  is  filled  by  the  name  of  Eloise  Guerin, 
and  the  amount  is  fixed  at  $5,000;   and  the 


last  blank  is  in  the  last  paragraph,  where 
the  name  of  the  executor  is  left  blank,  and 
is  filled  by  the  name  of  J.  A.  Guerin. 

Under  the  law  as  set  out,  all  of  these  in- 
terlineations, or  filling  of  blanks,  are  pre- 
sumed to  have  occurred  prior  to  the  execu- 
tion of  the  paper.  The  other  alterations  at 
law  are  presumed  to  have  been  made  sub- 
sequently to  the  execution  of  the  will,  and 
are  therefore  void  unless  satisfactorily 
shown  by  the  evidence  to  have  been  made 
before. 

The  testimony  relied  on  by  the  respond- 
ent to  sustain  the  contention  that  the  pre- 
sumption of  the  law  as  to  these  alterations 
is  overcome  consists  entirely  in  the  evidence 
of  Mrs.  Guerin,  together  with  such  deduc- 
tions as  may  be  proper  to  draw  from  the 
paper  itself. 

The  testimony  introduced  by  the  propo- 
nent and  the  contestants  upon  this  was  some- 
what, though  not  necessarily,  contradictory; 
and,  were  it  not  for  the  finding  of  the  pro- 
bate and  circuit  courts  that  the  testimony 
offered  by  the  proponent  was  to  be  accept- 
ed, it  might  be  that  the  findings  of  fact 
heretofore  reached  could  well  be  held  to  be 
erroneous. 

The  testimony  of  Mrs.  Guerin  upon  these 
alterations  was  as  follows: 

"I  saw  the  front  page,  and  there  was  writ- 
ing on  the  top,  middle,  bottom,  and  both  sides, 
but  I  did  not  read  what  was  written.  It  was 
under  a  strong  electric  light.  The  paper  in 
evidence  looks  like  the  one  I  saw  that  night. 
I  noticed  the  first  page  very  carefully,  and  it 
made  an  impression  on  me  that  it  had  writing 
on  all  sides." 

It  Is  upon  this  evidence  that  the  circuit 
cfourt  rests  its  finding  that  all  the  altera- 
tions appearing  upon  the  paper  were  put 
th^re  by  the  testator  prior  to  the  execution 
of  the  will  and  are  therefore  valid  portions 
of  it  And  in  this  connection  it  is  strongly 
urged  by  counsel  for  the  respondent  that 
the  sole  question  before  this  court  is  a  ques- 
tion of  fact,  and  not  of  law,  and  that  under 
section  62,  vol.  2,  of  the  Code  this  court  has 
Jurisdiction  only  of  questions  of  law. 

If  the  question  before  the  court  is  a  ques- 
tion of  fact,  as  this  is  a  law  case,  then  the 
only  thing  for  the  court  to  do  is  to  afi^rm 
the  judgment  below.  It  Is  not  free  from 
dlfllculty,  and  has  been  considered  carefully, 
not  only  on  account  of  the  effect  of  the  wlU 
to  be  announced,  but  also  because  of  the 
grave  interest  to  the  litigants  in  the  large 
sum  involved. 

[4]  It  may  be  premised  that,  where  there 
is  no  conflict  In  testimony,  or  where  there 
is  no  evidence  upon  a  material  matter,  the 
question  presented  is  one  of  law,  and  not  of 
fact  If,  however,  the  evidence  is  contra- 
dictory, then  the  question  Is  ordinarily  one 
of  fact,  and  not  of  law. 

[53  There  can  be  no  question  that  an  at- 
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testing  witness  must  be' prepared  to  attest 
not  only  the  mere  fact  of  signature,  but,  in 
the  presence  of  evident  alterations,  that  the 
paper  produced  was  the  paper  executed,  and 
that  the  condition  it  is  in  when  produced  was 
its  condition  when  executed.  If  this  is  not 
done,  then  the  presumption  of  law  comes  in 
rejecting  the  alterations  and  sustaining  the 
will  as  originally  drawn,  unless  such  alter- 
ations as  matter  of  law  may  be  presumed 
to  have  been  made  prior  to  execution. 

[6]  Mrs.  Guerin's  itestimony  is  found  to  be 
true  both  by  the  probate  court  and  the  cir- 
[;uit  court,  and,  as  far  as  the  facts  there 
stated  are  concerned,  are  not  reviewable  by 
this  court.  Her  statement  was  that  there 
was  writing  "on  the  top,  middle,  bottom, 
and  both  sides.*'  What  do  these  facts  por- 
tend? The  alterations  on  the  right  side  of 
the  first  page,  at  the  top  of  the  page,  at  the 
left  of  the  page  (but  it  does  not  appear 
(vhich  entry  to  the  left  was  seen,  as  there 
ire  two  separate  alterations  on  the  left 
iiargin,  the  existence  of  either  of  which 
kvould  have  given  full  credence  to  the  testi- 
mony of  Mrs,  Gnerin;  however,  this  be- 
comes unimportant  in  this  case  by  reason  of 
:he  admission  of  counsel  for  protestant,  not 
contesting  these  alterations)  and  the  alter- 
ition  at  the  bottom  as  follows: 

"I  also  ask  Florence  to  give  J.  A.  Gnerin 
ive  thousand  dollars  for  his  services  as  guard- 
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an. 

This  Is  as  far  as  the  testimony  of  Mrs. 
>ucrln  goes.  The  contest  before  the  court 
s  over  the  alteration  at  the  end  of  the  fifth 
paragraph  as  follows: 

"This  not  to  given  her  til  she  is  30  years  of 
ige.  She  may  be  given  interest  from  21st  year 
>f  her  age." 

This  alteration  is  not  at  the  top,  either 
;ide,  or  bottom.  Between  this  alteration 
ind  the  bottom  there  are  two  other  altera- 
lons;  the  one  appointing  J.  A.  Giierin  ex- 
cutor,  and  the  one  requesting  his  daughter 
o  give  J.  A.  Guerin  $5,000  for  his  services 
IS  guardian.  Nor  can  this  alteration  be 
aid  to  have  fallen  into  the  writing  seen  by 
ilrs.  Guerin  in  the  middle  of  the  page,  be- 
ause  here  again  there  are  other  alterations 
hat  more  closely  correspond  with  the  tes- 
imony  of  the  witness,  the  entry  of  "Fifty 
housand  (50,000)"  In  the  first  blank,  and  al* 
o  the  writing  "Eloise  Guerin"  and  "Five 
housand*'  in  the  second  and  third  blanks, 
'here  is  no  visible  connection  between  the 
estimony  of  Mrs.  Guerin  and  the  fact 
ound.  There  is  no  evidence  that  the  alter- 
tion  added  at  the  end  of  paragrapl\  6  was 
lade  prior  to  the  execution  of  the  will, 
riving  the  statement  of  Mrs.  Guerin  full 
redit,  no  language  used  by  her  Identifies 
his  alteration  as  existent  at  the  time  she 
aw  the  paper  just  before  the  execution.  It 
i  to  be  remembered  that  she  only  saw  the 


paper  for  a  brief  period,  and  she  read  non 
of  the  alterations;   she  only  saw  handwrif 
ing.     She  cannot  therefore  identify  any  al 
teration  except  as  stated  by  her.    To  hold 
that  this  alteration  comes  within  the  lan- 
guage used  as  to  writing  at  the  "bottom" 
or  "middle"  Is  to  presume  a  fact  in  order 
to  override  a  presumption  of  law. 

The  absence  of  any  evidence  upon  a  mate- 
rial matter — ^and  the  alteration  here  Is  ma- 
terial— presents  a  question  of  law,  and  not 
of  fact. 

[7]  It  was  urged  by  counsel  for  the  re- 
spondent that  this  alteration  was  necessary 
from  the  language  of  the  paragraph  show- 
ing that  something  was  to  be  added.  The 
question  presented  is  perplexing.  It  is 
doubtless  true  that  there  may  be  alterations 
in  a  will  that  the  law  presumes  to  have  been 
made  before  the  execution  other  than  the 
filing  of  blanks.  In  the  alterations  allowed 
here  by  presinnption  of  law  were  the  ones  fill- 
ing in  the  blanks.  The  first,  the  insertion  of 
$50,000  in  the  blank  sum  to  be  given  his  wife. 
In  the  second  blank,  where  a  name  was 
evidently  to  be  filled  In,  by  the  name  of 
Mrs.  Guerin,  and  in  the  blank  for  the 
amount  by  the  sum  of  $5,000,  and  in  the 
fourth  alteration,  where  the  name  of  the 
executor  was  left  blank,  by  the  insertion 
of  the  name  of  J.  A.  Guerin.  But  in  the  al- 
teration under  consideration  there  was  no 
blank  left  in  the  will  as  prepared,  as  was 
the  case  in  such  of  the  other  instances,  and 
the  paragraph  ended  in  a  period,  so  the  al- 
teration became  an  addition,  and  not  the 
filling  in  of  a  blank  which  was  necessary  in 
order  to  give  meaning  to  the  paragraph. 
Not  that  this  in  Itself  would  be  sufficient 
to  necessarily  reject  the  alteration,  but  in 
this  case  the  addition  was  antagonistic  to 
the  typewritten  portion.  The  typewritten 
paragraph  bequeathed  the  residue  of  his  es- 
tate to  his  daughter,  "her  heirs  and  assigns 
absolutely  and  forever;"  then  comes  the  al- 
teration that  this  was  not  to  be  given  to  her 
until  she  was  30  years  old,  though  she  could 
have  the  interest  thereon  when  she  became 
21  years  of  age. 

In  behalf  of  such  an  alteration  there  is 
no  presumption  of  law  that  it  was  made  pri- 
or to  execution  of  the  will,  and  it  falls 
within  the  rule  that  alterations  are  presumed 
to  have  been  made  after  the  execution  of 
the  will;  and,  as  there  is  no  evidence  that 
this  alteration  was  in  fact  made  prior  to 
the  execution  of  the  will,  it  follows  that  it 
must  be  held  to  be  ^no  part  of  the  will. 

I  am  of  opinion  that  the  paper  offered  for 
probate  as  the  last  wiU  and  testament  of 
A.  Morton  Hunt  was  his  last  will  and  testa- 
ment, and  that  alterations  appearing  there- 
on as  handwriting  in  the  typewritten  will 
made  in  filling  the  blanks  were  made  prior 
to  execution  of  the  will,  as  were  also  the 
alterations  made  upon  the  sides,  top,  and 
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bottom  of  the  first  page,  but  that  the  alter- 
ation made  at  the  end  of  the  fifth  paragraph 
is  not  a  portion  of  the  will. 

The  judgment  appealed  from  should  ac- 
cordingly be  modified,  and  it  is  so  ordered. 

GARY,  C.  J.,  and  WATTS,  FRASER,  and 
COTHRAN,  JJ.,  concur. 


(118  S.  C.  74) 

BANK  OF   PENDLETON  V.  MARTIN. 
(No.    10792.) 

(Supreme  Court  of  South  Carolina.     Dec.  19, 

1921.) 

1.  Landlord  and  tenant  ^=»332— Failure  to 
submit  question  of  status  of  defendant  held 
error. 

In  claim  and  delivery  for  a  bale  of  cotton, 
wherein  defendant  alleged  that  the  seizure  of 
the  cotton  was  reckless  and  willful,  and  that 
be  had  a  right  thereto  as  being  part  of  a 
crop  produced  upon  his  land  by  one  G.  as  a 
laborer,  and  not  as  a  tenant,  plaintiff  claiming 
that  defendant's  right  was  based  upon  a  land- 
lord's lien,  held  that  it  was  error  to  fail  to 
submit  to  the  jury  the  question  as  to  whether 
O.  was  defendant's  tenant  or  a  laborer. 

2.  Landlord  and  tenant  ^=»332— Evidence  held 
not  to  Justify  imposition  of  punitive  damages 
for  reckless  seizure  of  cotton  by  third  per- 
son. 

Where  cotton  was  seized  under  claim  and 
delivery  and  the  owner  of  the  land  upon  which 
the  cotton  was  grown  claimed  it  on  the  theory 
that  it  was  raised  by  a  laborer,  and  not  by  a 
tenant,  evidence  held  not  to  justify  a  verdict 
for  punitive  damages  against  plaintiff  on  the 
ground  ,of  willful  and  reckless  siezure. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County ;     T.  S.  Sease,  Judge. 

Action  by  the  Bank  of  Pendleton  against  C. 
L.  Martin.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed  and  remanded 
for  a  new  trial. 

R.  L.  Wilson,  of  Anderson,  for  appell^int 
Breazeale  &  Pearman,  of  Anderson,  for  re- 
spondent. 

COTHRAN,  J.  Controversy  as  to  the  right 
to  the  possession  of  a  bale  of  cotton  produced 
by  one  H.  B.  Greenlee,  upon  the  lands  of 
the  defendant,  Martin ;  the  bank  claiming  it 
under  a  chattel  mortgage  given  to  it  to  Green- 
lee to  secure  a  loan  of  money,  and  the  de- 
fendant claiming  It  as  a  part  of  the  crop 
produced  by  Greenlee  as  a  laborer  and  not 
as  a  tenant.  The  bank  instituted  daim  and 
deUvery  proceedings  for  the  cotton,  and  ex- 
ecuted the  required  bond.  The  defendant  did 
not  claim  the  immediate  return  of  the  prop- 
erty, but  answered,  claiming  tlie  cotton  as 
above  stated,  alleging  that  the  seizure  of  the 


cotton  by  the  plaintiff  was  redclessly  and 
willfully  done,  and  in  his  prayer -for  Judg- 
ment demanding  $500  actual  and  punitive 
damages. 

The  relative  rights  of  the  parties  to  the 
bale  of  cotton  depend  upon  the  relation  which 
Greenlee  bore  to  Martin,  whether  a  tenant  or 
a  laborer  to  be  compensated  by  a  share  of 
the  crops.  Upon  this  issue  tlie  testimony 
was  conflicting.  The  witnesses  for  the  bank 
testified  that  Martin  claimed  to  hold  the  cot- 
ton, not  as  his  own  property,  but  under  his 
lien  as  a  landlord,  which,  of  course,  presup- 
posed title  in  Greenlee;  that  Martin  stated 
the  contract  to  be  that  Greenlee  was  to  fur- 
nish the  stock,  and  that  he  was  to  furnish  the 
fertilizer,  and  that  he  (Martin)  was  to  get 
one-half  of  the  crop,  which  likewise  indi- 
cated title  in  Greenlee  and  the  relation  of 
landlord  and  tenant.  Martin  himself  testi- 
fied that  when  the  plaintiff's  agent  came  to 
seize  the  cotton: 

"I  have  always  understood  that  the  landlord, 
had  a  prior  lien  for  advances  furnished  a 
tenant  or  a  laborer  to  work  the  crop.  ♦  ♦  * 
I  expect  I  told  Mr.  O'Neal,  the  agent,  that  I 
was  going  to  hold  Greenlee's  cotton  under  a 
landlord's  lien.  I  remember  getting  my  statute 
[he  was  a  magistrate]  and  reading  it,  and  told 
him  that  was  the  law  of  this  state." 

Greenlee  testified  that  he  furnished  the 
stock,  Martin  the  fertilizer,  "and  I  was  to 
give  him  half"  of  the  crop  raised.  The  de- 
fendant testified  to  the  facts  necessary  to  con- 
stitute the  relation  that  of  landlord  and  la- 
borer. 

[1]  The  circuit  judge  took  this  issue  of  fact 
from  the  jury,  and  charged  them  that  the 
relation  was  that  of  landlord  and  laborer, 
and  directed  them  to  find  for  the  defendant 
the  value  of  the  cotton  with  actual  damages, 
leaving  to  them  the  issue  of  punitive  dam- 
ages. The  jury  rendered  a  verdict  for  the 
defendant  for  the  return  of  the  cotton,  or  Its 
value,  $59.45,  $26.55  actual  damages,  and 
$250,  punitive  damages.  Upon  motion  for 
a -new  trial  the  punitive  damages  were  re- 
duced to  $150.  The  circuit  judge  was  in  er- 
ror in  determining  the  pivotal  issue  of  fact, 
and  In  not  submitting  it  to  the  jury,  and  for 
that  reason  there  must  be  a  new  trial. 

The  appellant  also  appeals  upon  the  ground 
that  there  was  no  foundation  for  punitive 
damages.  The  respondent  insists  that  no  mo- 
tion for  a  nonsuit  or  a  directed  verdict  upon 
this  ground  having  been  made,  the  ai^eal 
cannot  t>e  considered,  and  cites  Circuit  Rule 
77  (73  S.  E5,  vii),  Entzminger  v.  Railroad 
Co.,  79,  S.  C.  154,  60  S.  E.  441,  Ackerman  v. 
Railroad  Co.,  83  S.  O.  276,  65  S.  E.  268, 
Wyatt  v.  Cely,  86  S.  C.  639,  68  S.  E.  657,  Da- 
vis v.  Railroad  Co.,  91  S.  O.  439,  74  S.  E. 
827,  and  Harbert  v.  Railroad  Co.,  78  S.  C. 
537,  59  S.  E.  644.     In  view  of  the  radical 
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change  of  front  by  this  court,  In  reference  to 
the  inseparableness  of  the  causes  of  action 
for  actual  damages  and  for  punitive  damages, 
in  the  case  of  Furman  v.  Tuxbury  Co.,  112  S. 
C.  71,  99  S.  B.  Ill,  it  may  well  be  doubted 
whether  these  cases  may  now  be  considered 
bindiug  authority. 

[2]  It  is  not  necessary  at  this  time,  in  view 
of  the  reversal  of  the  Judgment  upon  an- 
other ground,  to  decide  this  question;  but, 
as  tlie  case  must  go  back  for  a  new  trial  and 
for  the  proper  conduct  of  that  trial,  we  may 
say  that  if  there  should  be  no  stronger  evi- 
dence of  willfulness  or  recklessness  than  has 
appeared  in  the  present  trial,  no  recovery  of 
punitive  damages  should  be  permitted. 

The  bank  in  the  utmost  good  faith  loaned 
its  money  to  Greenlee,  representing  himself, 
tacitly  at  least,  as  a  tenant  of  Martin.  Mar- 
tin got  the  benefit  in  a  way  of  that'advance. 
When  the  bank's  agent  went  to  seize  the 
mort^ged  property,  Martin  by  word  and  dis- 
play of  Judicial  knowledge  claimed  the  cot- 
ton under  a  landlord's  lien.  Martin  stated 
the  terms  of  the  contract,  indicating  the  re- 
lation of  landlord  and  tenant.  The  bank  had 
every  reason  to  suppose  that  the  impression 
formed,  when  the  money  was  advanced,  that 
Greenlee  was  a  tenant,  was  correct  There 
was  not  a  circumstance  showing  a  disposi- 
tion recklessly  to  override  Martin's  rights. 
There  appears  nothing  more  than  the  deter- 
Diination  to  enforce  through  the  established 
channels  of  the  law  a  right  which  -the  bank 
honestly  and  with  great  show  of  reason  be- 
lieved to  exist.  If  the  bank  was  mistaken  in 
this  respect,  it  should  compensate  the  defend- 
ant for  his  damage,  but  it  Is  shocking  to  the 
judicial  conscience  to  punish  a  man  for  the 
orderly,  legal  attempt  to  enforce  a  right  hon- 
estly and  reasonably  believed  to  exist. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment appealed  from  be  reversed,  and  the 
ca.se  remanded  to  the  circuit  court  for  a  new 
trial. 

GARY,  C.  J.,  and  WATTS  and  FRASER, 
J  J.,  concur. 


(118  S.  C.  27) 

BRUCE  V.  GREEN  et  ai.     (No.    10795.) 

(Supreme  Court  of  South  GaroliDa.    Dec.  19, 

1921.) 

Executors  and  administrators  €=»22l  (5)— Find- 
ing against  claimant  for  services  sustained. 
On  a  claim  against  the  estate  of  a  dece- 
dent  for   services   rendered,   evidence   hel<!>  to 
sustain  a  finding  against  claimant. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  George  E.  Prince, 
Judge. 


Proceedings  by  J.  J.  Bruce,  administrator 
of  the  estate  of  Elizabeth  Langston,  de- 
ceased, against  Mary  A.  Green  and  others, 
to  sell  property,  for  partition  and  to  pay 
debts.  On  reference  to  a  master,  Annie  Law- 
son  filed  a  claim  for  services.  The  claim 
was  disallowed,  the  report  of  the  master  was 
afilrmed  on  exceptions,  and  claimant  appeals. 
Affirmed. 

The  decree  of  Judge  Prince  was  as  follows : 

''The  master  filed  his  report  in  the  above  case 
on  the  claims  filed  against  the  estates  of  Elisa- 
beth and  M.  It.  Langston  disallowing  the  claims 
filed  by  Mrs.  Sallie  Lawson  and  O.  Perry  Brown 
and  also  disallowing  the  greater  portion  of  the 
claim  filed  by  Mrs.  Jessie  Brothers.  No  excep- 
tions were  filed  to  the  master's  report  except 
by  the  attorney  for  Mrs.  Lawson  and  O.  Perry 
Brown,  and  this  case  was  heard  by  me  upon 
their  exceptions  to  the  master's  report.  The 
testimony  shows  that  Mrs.  Langston  was  a  very 
old  woman,  who  was  a  professional  beggar. 
After  her  husband's  death,  Sallie  Lawson  went 
to  Uve  with  her  and  they  went  on  begging  trips. 
The  proceeds  of  such  trips  seem  to  have  been 
used  by  them  for  their  support.  Mrs.  lAwson 
testified  that  in  consideration  of  her  living  with 
Mrs.  Langston  and  taking  care  of  her  that  the 
latter  was  to  give  Mrs.  Lawson  upon  her  death 
the  house  and  lot  owned  by  Mrs  Langston. 
Upon  argument  before  me  it  was  admitted  that 
Mrs.  Lawson  could  not  take  the  specific  prop- 
erty, but  that  the  agreement  to  which  she  tes- 
tified should  avail  her  to  show  that  'Mrs.  Lang- 
ston intended  to  compensate  her  for  her  serv- 
ices. I  have  carefully  considered  all  the  testi- 
mony in  the  case,  but  have  been  unable  to  find 
any  specific  testimony  which  would  warrant  me 
in  saying  what  would  be  reasonable  compensa- 
tion to  Mrs.  Lawson  for  such  services  as  she 
may  have  rendered.  The  testimony  is  vague 
and  indefinite.  It  does  not  show  what  time  was 
spent  in  begging  expeditions,  how  much  was  re- 
ceived from  that  source,  nor  how  it  was  spent. 
It  does  not  show  how  much  time  was  devoted 
by  Mrs.  Lawson  to  caring  for  and  nursing  Mrs. 
Langston,  nor  does  it  show  what  specific  serv- 
ices were  rendered  by  the  former  to  the  lat- 
ter. The  court  is  not  permitted  to  guess  at 
the  value  of  services  rendered,  and  the  testi- 
mony is  too  vague  and  indefinite  to  enable  me 
to  arrive  at  even  an  approximate  estimate  of 
what  services,  if  any,  were  rendered  and  the 
value  of  said  services. 

''As  to  the  claim  of  O.  Perry  Brown  the  same 
condition  exists.  In  his  testimony,  when  ask- 
ed what  the  services  were  worth,  he  could 
only  say  that  he  guessed  they  were  worth  about 
$100;  but  he  does  not  point  out  the  specific 
services  rendered,  nor  does  his  testimony  show 
what  his  services,  if  any,  were  worth.  As  to 
this  claim  the  court  is  in  the  same  situation  as 
in  the  claim  filed  by  Mrs.  Lawson. 

"It  is  therefore  ordered  that  the  claims  filed 
by  Mrs.  Sallie  Lawson  and  O.  Perry  Brown  be, 
and  the  same  are  hereby,  disallowed,  and  that 
the  report  of  the  master  on  claims  herein  filed 
be,  and  the  same  is  hereby,  confirmed. 

"Further  ordered  that  this  case  be  re-referred 
to  the  master  to  ascertain  and  report  what 
would  be  a  reasonable  fee  for  Messrs.  Martin 
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&  BIythe,  attorneys  for  the  adminiBtrator,  in 
this  action." 

m 

Adam  O.  Welbom»  of  Greenville,  for  ap- 
pellant. 

Martin  &  Blythe,  of  Greenville,  for  re- 
spondent. 

FRASER,  J.  Mrs.  Langston  owned  a  lot 
and  an  interest  in  another  lot  Mrs.  Law- 
son  lived  with  hor  and  they  worked  together, 
or  with  common  purpose,  when  not  together, 
unless  they  were  at  outs  with  each  other. 
The  business  was  street  begging.  Mrs.  Lang- 
ston died  and  Mrs.  Lawson  put  in  a  bill 
against  Mrs.  Langston*s  estate  for  $1,500,  for 
services  rendered.  The  master  and  circuit 
Judge  found  against  Mrs.  Lawson's  claim, 
and  she  appealed. 

There  are  several  exceptions,  but  they  are 
not  separately  stated  in  argument  and  need 
not  be  separately  treated  here. 

The  findings  of  the  master  and  circuit 
Judge  are  fully  sustained  by  the  evidence. 
There  was  no  evidence  to  sustain  an  account 
for  money  against  Mrs.  Langston*s  estate. 
There  is  no  evidence  that  Mrs.  Lawson  per- 
formed* any  specific  act  of  service.  The  only 
evidence  of  their  terms  of  association  was 
that  at  times  Mrs.  Langston  expressed  her 
purpose  to  give  her  house  to  Mrs.  Lawson 
for  her  services,  but  there  was  no  evidence 
that  she  made  any  effort  to  do  so  or  had  in 
any  way  bound  herself  to  do  so. 

The  Judgment  is  affirmed. 

Let  the  decree  of  Judge  Prince  be  reported. 

GARY,  C.  J.,  and  W^TTS  and  COTHRAN, 
JJ.,  concur. 


(118  S.  C.  21)       ' 

STATE  V.  MARTIN  et  al.     (No.   10782.) 

(Supreme  Court  of  South  Carolina.    Dec.  19, 

1921.) 

Burglary  ^=:»42(l)^Recent  possession  of  sim- 
ilar goods  insufflcient  to  convict. 

That  soon  after  a  store  was  broken  into 
and  robbed,  defendants  were  foand  in  posses- 
sion of  goods  similar  to  those  taken,  but 
which  no  one  could  swear  to  being  those  taken, 
is  insufficient  for  conviction. 

Appeal  from  General  Sessions  Circuit 
Court  of  Richland  County ;  W.  H.  Townsend, 
Judge. 

Heyward  Martin  and  others  were  con- 
victed of  breaking  into  and  stealing  from  a 
store,  and  appeal.    Reversed. 

Graydon  &  Graydon,  of  Columbia,  for  ap- 
pellants. 

A.  F.  Spigener,  SoL,  of  Columbia,  for  the 
State. 


ERASER,  J.  The  case  shows  the  following: 

"The  above  stated  case  was  brought  on  for 
trial  at  the  May  term,  1921,  of  the  court  of 
general  sessions  for  Richland  county. 

"The  indictment  was  in  the  usual  form,  and 
charged  that  the  defendant,  in  the  first  count, 
had  broken  into  the  Palmetto  Produce  Ex- 
change, a  corporation,  in  the  nighttime,  with 
intent  to  steal,  take,  and  carry  away  the  goods 
and  chattels  of  said  corporation. 

"In  the  second  count,  they  were  charged 
with  having  stolen  and  carried  away  from  said 
storehouse  three  buckets  of  lard  and  three 
cakes,  all  of  the  value  of  $8,  of  the  proper 
goods  and  chattels  of  the  said  produce  ex- 
change. 

'•Testimony. 

"The  testimony  offered  by  the  state  was  to 
the  effect  that  the  store  had  been  broken  into 
and  robbed.  Greene,  the  witness,  said  he  was 
the  manager  of  said  store;  that  some  lard  and 
cakes  had  been  brought  to  the  store  the  next 
Monday,  after  the  store  was  broken  open  on 
Saturday  night;  that  Uie  goods  were  similar  to 
the  ones  that  were  taken  out  of  the  store, 
but  he  could  not  swear  that  they  were  the 
same  goods.  The  same  line  of  goods  were 
handled  by  several  other  merchants  in  Colum- 
bia. 

"The  state  then  put  up  Mr.  Marsh,  one  of  the 
rural  policemen.  He  testified:  That  he  and 
another  policeman  were  going  down  the  road 
in  an  automobile  about  1  o'clock  at  night,  when 
they  passed  three  men  sitting  on  the  side  of 
the  road.  That  as  they  passed  he  saw  the  men, 
and  stopped  his  car  and  turned  around  in  the 
road,  and  that  the  three  men  jumped  up  and 
ran.  That  his  companion  followed  one  of  the 
men,  and  shot  and  wounded  him.  After  he 
was  shot  down  they  arrested  him,  and  found 
it  was  Heyward  Martin.  That  they  had  no 
warrant  for  the  arrest  of  any  of  the  men. 
That  they  took  Heyward  Martin  to  the  hos- 
pital, and  got  there  about  2  o'clock  at  night 
That  they  did  not  see  any  goods  that  night,  but 
on  the  next  day  (Sunday)  about  10  o'clock 
a.  m.,  they  went  back  to  the  place  where  the 
men  were,  and  found  the  lard  and  the  cakes, 
sitting  one  or  two  feet  from  where  the  men 
had  been  sitting  down.  He  swore  they  were 
sitting  next  to  the  road,  outside  a  wire  fence, 
and  that  the  goods  were  outside  the  fence. 

"T.  A.  Heise,  the  sheriff,  testified  that  he 
went  with  Mars  to  look  for  the  goods  next 
morning  (Sunday),  and  found  the  goods  just 
inside  the  fence.  They  both  testified  that 
the  defendants  denied  all  knowledge  of  the 
theft. 

"At  the  close  of  the  testimony  for  the  state, 
the  defendant's  attorneys  made  a  motion  before 
the  court,  to  direct  a  verdict  of  *Not  guilty,' 
on  the  following  grounds: 

"(1)  Because  the  goods  had  not  been  proven 
to  belong  to  the  prosecutor,  for  the  reason 
that  the  manager  of  the  store  had  failed  to 
identify  the  goods  stolen  as  being  the  goods 
lost  out  of  the  store. 

"(2)  Because  the  testimony  failed  to  show 
that  the  defendants,  or  any  of  them,  were  in 
possession  of  the  goods  saia  to  have  been 
stolen. 

"(3)  Because  the  mere  finding  of  goods,  even 
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if  they  were  stolen  goods,  in  an  open  field,  did 
not  raise  any  presumption  against  the  de- 
fendants that  they  had  stolen  the  property,  es- 
pecially as  it  was  not  proved  by  the  state 
that  either  of  the  defendants  had  even  had  his 
hands  on  the  goods." 

The  defendants  denied  all  knowledge  of 
the  breaking  or  larceny. 

There  is  no  scintilla  of  evidence  of  a 
breaking,  unless  it  be  founded  on  the  posses- 
sion of  recently  stolen  goods.  There  was  no 
evidence  that  the  goods  found  on  the  road- 
side afterwards  were  the  goods  stolen  from 
the  Palmetto  Produce  Exchange. 

A  verdict  should  have  been  directed  for  the 
defendants,  and  the  Judgment  is  reversed. 

GARY,  O-  J.,  and  WATTS  and  COTHJEtAN, 
JJ.,  concur. 


(118  S.  C.  2© 

STATE  V.  McCAIN.    (No.  10796.) 

(Supreme  Court  of  South  Carolina.    Dec.  19, 

1921.) 

Criminal  law  €=>I044— Objeetlon  of  no  proof 
of  venue  must  be  raised  by  motion  to  direot 
verdict. 

The  point  that  there  is  no  proof  of  the 
venue  must  be  first  made  in  a  motion  to  direct 
a  verdict  for  accused;  rule  No.  77  (73  S.  E. 
vii)  applying  to  criminal,  as  well  as  civil,  cases. 

Appeal  from  General  Sessions  Circuit 
Court  of  Marlboro  (bounty;  Edward  Mclver, 
Judge. 

Rosa  McCain  was  convicted  of  manslaugh- 
ter, and  appeals.    Appeal  dismissed. 

J.  K.  Owens,  of  BennettsvUle,  for  appel- 
lant. 

J.  Munroe  Spears,  Sol.,  of  Darlington,  for 
the  State. 

FRASER,  J.  The  statement  In  the  case 
is: 

'^Rosa  McCain  was  tried  October  4,  1920,  on 
an  indictment  charging  her  with  the  murder 
of  her  husband,  Walter  McCain.  The  jury  re- 
turned a  verdict  of  guilty  [of  manslaughter], 
and  attorney  for  defendant  made  a  motion  for 
a  new  trial  on  the  ground  that  the  state  failed 
to  prove  venue.  Only  three  witnesses  were  ex- 
amined, two  on  behalf  of  the  state  and  the  de- 
fendant herself.  The  case  on  appeal  passes 
the  same  question  that  was  presented  to  the 
presiding  judge  on  motion  for  new  trial." 

The  motion  for  a  new  trial  was  made  on 
the  ground  that  there  was  no  proof  of  the 
vonue.  The  case  of  State  v.  Daniel,  83  S.  C. 
310,  65  S.  E.  236,  shows  that  rule  No.  77 
(73  S.  B.  vii)  applies  to  criminal,  as  well 
as  civil,  cases.  The  case  does  not  show 
that  there  was  a  motion  to  direct  a  verdict, 


and  the  question  raised  by  the  appeal  can- 
not be  considered. 
The  appeal  is  dismissed. 

GARY,  C.  J.,  and  WATTS,  and  COTH- 
RAN,  JJ.,  concur. 


(118  S.  C.  20) 

STATE  V.  WILLIAMS.     (No.  10775.) 

(Supreme  Court  of  South  Carolina.    Dec  13, 

1921.y 

Homloide  ^es>268— Evidence  that  pneumonia 
was  possible  result  of  wound  suflloient  to  send 
case  to  the  Jury. 

In  a  prosecution  for  homicide,  where  it  was 
shown  that  deceased  on  July  28  received  a 
gunshot  wound  from  which  he  apparently  was 
recovering  when  he  contracted  pneumonia,  dy- 
ing September  12,  testimony  of  physicians  that 
he  died  of  pneumonia  superinduced  by  a  gun- 
shot wound  such  as  received  made  the  issue 
whether  the  disease  of  which  he  died  was  pro- 
duced by  the  woond  one  for  the  jury. 

Appeal  from  General  Sessions  Circuit 
Court  of  Abbeville  County ;  B2dward  Mclver, 
Judge. 

Hamp  Williams  was  convicted  of  man- 
slaughter, and  he  appeala    Affirmed. 

J.  Howard  Moore,  of  Abbeville,  for  appel- 
lant 

Solicitor  H.  S.  Blackwell*  of  Laurens,  for 
the  State. 

COTHRAN,  J,  Appeal  from  a  conviction 
of  manslaughter.  The  error  assigned  la  the 
refusal  of  defendant's  motion  for  a  directed 
verdict  in  his  favor. 

It  appears  that  the  defendant  shot  the  de- 
ceased with  a  pistol,  the  bullet  pimcturing 
the  lower  bowels,  arteries,  and  hip,  on  July 
26,  1920.  The  wounded  man  was  taken  to 
the  Andersoor  Hospital,  and  treated  for  two 
weeks,  at  which  time  he  was  discharged  as 
apparently  on  the  way  to  recovery.  He  re- 
turned to  his  home  near  Donalds,  contracted 
pneumonia,  and  died  on  September  12,  1920. 
The  physicians  who  examined  and  attended 
him  testified  that  he  died  of  septic  pneumo- 
nia superinduced  by  a  gunshot  wound 
which  was  possible,  if  not  a  probable,  result 
of  a  wound  such  as  he  received.  It  is  true 
tliat  they  testified  that  they  could  not  swear 
that  the  wound  caused  the  septic  pneumonia, 
but  this  is  not  unusual  or  unnatural.  The 
issue  was  squarely  submitted  to  the  jury  as 
to  whether  or  not  the  disease  of  which  he 
died  was  produced  by  the  wound.  There 
was  sufficient  evidence  upon  this  point  for 
that  disposition  of  the  case.  The  motion  to 
direct  a  verdict  was  therefore  properly  over- 
ruled. 
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The  Judgment  of  this  court  is  that  the 
Judgment  appealed  from  be  affirmed. 

GABY,  C.  J.,  and  WATTS  and  FRASER, 
JJ.,  concur. 


(118  S.  C.  87) 

SMITH   et  al.  v.  WHITMIRE.    (No.   10797.) 

(Supreme  Court  of  South  Carolina.    Dec.  19, 

1921.) 

Appeal  and  error  <S=>237  (5) ^Motion  for  direc- 
tion of  verdict  heid  necessary  under  undis- 
puted facts. 

In  a  real  estate  broker's  action  for  com- 
missioos,  brought  under  express  contract  for 
having  procured  a  customer  ready,  able,  and 
willing  to  purchase,  where  under  the  evidence 
no  recovery  could  be  had  on  an  express  con- 
tract because  plaintiff  admittedly  never  carried 
out  its  terms,  nor  on  implied  contract  because 
it  had  not  been  pleaded,  and  because  the  jury 
found  the  existence  of  an  express  contract, 
defendant  should  have  moved  for  a  directed 
verdict;  and  where  he  did  not,  and  verdict  went 
against  him,  he  cannot  complain. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;   T.  J.  Mauldin,  Judge. 

Action  by  H.  Frank  Smith  and  S.  M.  Beam, 
partners  doing  business  as  Smith  &  Beam, 
against  E.  N.  Wbitmire.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Martin  &  Blythe,  of  Greenville,  for  appel- 
lant. 

B.  A.  Morgan,  of  Greenville,  for  respond- 
ents. 

FRASER,  J.  The  appellant's  argument 
contains  the  following  statement: 

"The  facts  are  plain,  and  there  is  very  little 
conflict.  Assuming  that  the  slight  is  settled 
against  appellant  by  the  verdict  of  the  jury,  and 
taking  the  plaintiffs-respondents'  own  state- 
ment as  true,  can  he  maintain  his  action? 
Stating  the  evidence  most  strongly  against  ap- 
pellant, it  presents  substantially  this  case: 
Plaintiff  Smith  is  a  real  estate  broker  in  Green- 
ville, the  defendant  Whitmire  an  employee  of 
Textile  Bank;  one  day  last  summer  Smith  saw 
Whitmire  at  his  place  of  business,  and  there 
was  some  talk  about  Smith's  selling  for  Whit- 
mire two  lots,  one  vacant  lot  and  one  lot  with 
a  house  on  it;  Smith  says  Whitmire  author- 
ized him  to  sell  both  lots  for  $6,500,  the  lot 
with  the  house  on  it  for  $5,750,  and  agreed  to 
pay  him  5  per  cent,  commission;  Smith  under- 
stood that  this  was  to  be  cash,  and  admits  that 
he  was  not  authorized  to  make  any  other 
terms;  Smith  suggested  that  Whitmire  list  the 
property  but  Whitmire  stated  that  there  was 
no  use,  and  did  not  do  so;    no  time  was  fixed 


for  the  expiration  of  the  alleged  agreement  of 
the  owner  with  broker. 

"A  little  afterwards,  during  the  month  of 
August,  Smith  had  a  customer,  Reeves,  who 
was  looking  at  another  place,  which  place  prov- 
ed unsatisfactory  to  Reeves;  Smith  then  took 
Reeves  to  Whitmire,  and  introduced  him  as  a 
probable  customer  for  the  property  that  Smith 
was  to  try  to  sell  for  Whitmire;  Whitmire  says 
that  Smith  was  authorized  to  sell  only  for 
$6,750,  and  Reeves  says  that  Smith  named 
that  price  to  him,  and  that  Whitmire  also  nam- 
ed that  price  to  him  when  he  and  Smith  togeth- 
er went  to  Whitmire.  However  that  may  be, 
we  must  take  as  settled  by  the  verdict  of  the 
jury  Smith's  claim  that  Whitmire  had  author- 
ized him  to  sell  for  $6,500  (both  lots). 

"At  any  rate.  Reeves'  first  visit  (when  Smith 
was  along)  brought  no  results;  Reeves  went 
away  and  later  decided  to  come  back  and  see 
Whitmire  again;  he  went  to  see  Smith,  but 
Smith  was  gone,  and  Reeves  went  to  Whit- 
mire alone;  Smith  says  that  he  saw  Reeves 
before  he  went  back  and  told  him  that  he  could 
go  ahead  by  himself,  and  there  was  no  use  for 
him  to  go  then.  Reeves  then  went  alone  to 
Whitmire,  and  after  some  discussion  bought 
two  lots  for  $6,500;  however,  he  was  unable  to 
pay  cash,  and  they  agreed  on  terms,  $500, 
$60  a  month  from  that  time,  August,  1920,  to 
June,  1021,  when  Reeves  was  to  pay  the  bal- 
ance and  was  to  get  a  deed. 

"The  action  was  on  express  contract;  there 
was  no  claim  on  quantum  meruit  for  implied 
contract;  the  verdict  of  the  jury  fixed  the  fact 
that  there  was  an  express  contract.  It  seems 
quite  clear  that  the  verdict  cannot  be  sustained. 
(1)  Plaintiff  cannot  recover  on  express  con- 
tract, for  the  reason  that  admittedly  he  never 
carried  out  the  terms  of  that  contract,  which  is 
necessary  before  there  will  be  any  basis  of 
recovery;  (2)  plaintiff  could  not  recover  upon 
implied  contract  (quantum  meruit),  first,  be- 
cause there  was  no  such  cause  of  action  in  the 
complaint,  and,  second,  because  such  cause  of 
action  could  not  be  maintained,  there  being, 
as  found  by  the  jury  in  this  case,  an  express 
contract  between  the  landowner  and  the  bro- 
ker." 

It  is  very  manifest  that  from  this  state- 
ment the  appellant  should  have  moved  for  a 
direction  of  a  verdict  Where  the  undisput- 
ed facts  entitle  a  party  to  a  verdict,  the 
question  must  be  made  on  circuit  by  a  motion 
for  a  nonsuit  or  a  directed  verdict 

Besides  this,  the  case  was  tried  upon  the 
question  as  a  question  of  fact  Was  the 
plaintiff  "the  efficient  cause  in  finding  a  pur- 
chaser"? The  appellant  submits  the  issue* 
and  it  was  the  issue  in  the  case.  On  that 
issue  the  appellant  lost 
The  judgment  is  affirmed. 

GARY,  C.  J.,  and  WATTS,  and  COTHRAN, 
JJ.,  concur. 


^s9For  oilier  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexei 


N.C.) 
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HAYWOOD  V.  RUSSELL  «t  aL    (No.  479.) 

(Supreme  Court  of  North  Carolina.     Dec.  21, 

1921.) 

I.  Principal  and  surety  i$s»l82— inilorsee  enti- 
tled to  recover  sum  paid  by  him  for  original 
debtor. 

Where  payee  of  note  indorsed  it,  and  judg- 
ment was  recovered  against  such  indorsee  and 
the  maker,  and  execution  was  issued  against  the 
indorsee  alone  and  satisfied,  he  is  entitled  in 
equity  to  recover  from  the  maker  the  entire 
sum  paid  by  him  for  the  maker;  an  action 
therefor  being  in  substance  an  action  by  surety 
to  recover  from  his  principal,  under  C.  S.  8 
3963. 


2.  Evidence  ^=:9423( 8)— indorsee  or  surety  may 
set  up  suretyship  in  action  to  recover  amount 
paid  for  principal  debtor. 

The  surety  or  indorser  of  a  note  on  which 
judgment  has  been  taken  can  set  up  and  prove 
by  parol  the  fact  that  he  was  an  indorser  or 
surety  in  an  action  against  the  maker  or  prin- 
cipal to  recover  the  amount  of  the  note  which 
he  has  been  required  to  pay  on  the  judgmeut, 
notwithstanding  that  he  did  not  plead  it  in  the 
original  action  on  the  note. 

Appeal  from  Sui>erior  Court,  Montgomery 
County;    Bryson,  Judge. 

Action  by  A.  O.  Haywood,  executor  of  the 
estate  of  E.  T.  R.  Livingston,  deceased, 
against  L.  M.  Russell  and  George  W.  Morris, 
in  which  judgment  was  rendered  against  the 
defendants.  Petition  by  W.  R.  Harris,  Jr., 
trustee  for  George  W.  Morris,  against  L.  M. 
Russell,  to  collect  from  him  the  amount  of 
the  judgment  obtained  by  the  executor. 
From  a  judgment  for  part  of  the  relief  pray- 
ed for,  Morris  appeals.     New  trial. 

L.  M.  Russell  in  1892  executed  a  note  to 
George  W.  Morris  for  the  sum  of  $326,  with 
interest  at  8  per  cent  from  1881.     It  was 
indorsed  by  George  W.  Morris  to  B.  T.  R. 
Livingston,   who  obtained  judgmoit  jointly 
on  said  note  at  January  term,  1899,  of  Mont- 
gomery against  George  W.  Morris  and  L,  M. 
Russell.    His  administrator,  A.  O.  Haywood, 
in  July,  1908,  assigned  this  judgment  to  D. 
T.  Russell,  the  wife  of  L.  M.  RusseU,  who  in 
December,  1908,  issued  notice  to  George  W. 
Morris  alone  that  motion  would  be  made  to 
revive  said  judgment  and  to  Issue  execution 
thereon.    Answer  was  filed  to  said  notice  by 
Morris,  and  the  cause  was  transferred   to 
the  superior  court  for  trial  on  December  81, 
1914,  and  summons  was  Issued  to  make  L.  M. 
Russell  a  party  to  said  proceedings  on  the 
same  day.    Said  L.  M.  Russell  failed  to  an- 
swer, plead,  or  demur,  and  judgment  was 
rendered   against   both    defendants    at   fall 
term,  1919,  the  jury  having  found  that  the 
Judgment  was  not  barred  by  the  statute  of 
limitations,  and  had  not  been  paid,  but  exe- 
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cution  was  issued  on  this  judgment  against 
George  W.  Morris  only,  who  by  virtue  of  said 
execution  paid  the  full  sum  then  due  there- 
on, $1,038.32,  on  September  26,  1919,  and 
thereupon,  pursuant  to  C.  S.  {  3963,  caused 
such  judgment  to  be  transferred  to  W.  R. 
Harris  trustee  for  his  benefit,  who  Instituted 
this  proceeding  October  16,  1919,  joining 
George  W.  Morris  therein  against  L.  M.  Rus- 
sell, who  filed  answer.  The  cause  coming  to 
be  tried  at  April  term,  1921,  the  jury  return- 
ed a  verdict  that  the  defendant  L.  M.  Russell 
was  indebted  to  the  defendant  George  W. 
Morris  $519.16,  and  interest  from  September 
26,  1919,  which  was  one-half  of  the  amount 
of  the  judgment  which  had  been  paid  by  G. 
W.  Morris,  and  he  appealed. 


Brittain,  Brlttain  &  Brlttain,  of  Asheboro, 
and  Dockery  &  Wildes,  of  Troy,  for  G.  W. 
Morris. 

R.  T.  Poole,  of  Troy,  for  L.  M.  Russell. 

CLARK,  C.  J.  On  January  1,  1892,  L.  M. 
Russell  executed  a  note  for  $326,  with  8  per 
cent  interest  from  1881,  to  George  W.  Morris, 
who  in  turn  assigned  same  to  one,  Livingston, 
whose  administrator  recovered  judgment 
January,  1899,  for  $454.12  against  L.  M.  Rus- 
sel  and  George  W.  Morris.  The  administra- 
tor A.  O.  Haywood  assigned  the  said  judg- 
ment to  D.  T.  Russell,  the  wife  of  L.  M.  Rus- 
sell. She  instituted  proceedings  to  revive 
said  judgment  and  the  jury  having  found,  on 
issues  submitted,  that  it  was  not  barred  by  the 
statute  of  limitations,  said  judgment  was  re- 
newed before  Adams,  J.,  September  26,  1919, 
but  execution  was  issued  against  George  W. 
Morris  alone  for  $1,038.32,  who  paid  off  the 
same,  but  caused  the  judgment  to  be  assign- 
ed to  W.  R.  Harris,  trustee,  for  his  benefit 

[1]  L.  M.  Russell  being  a  debtor  and  the 
payee.  George  W.  Morris,  having  Indorsed 
the  paper  is  entitled  in  equity  to  recover  the 
entire  sum  paid  by  him  for  the  original  debt- 
or, for  this  Is  in  substance  an  action  C.  S. 
§  3963,  by  the  surety  to  recover  from  his 
principal  the  amoimt  which  he  paid  upon  the 
execution  Issued  up<m  the  joint  judgment 
against  them  In  favor  of  the  assignee  of  the 
original  judgment  creditor,  L.  M.  Russell, 
and  which  was  revived  by  her  in  an  action 
against  both,  but  execution  having  been  is- 
sued and  collected  out  of  (Jeorge  W.  Morris 
solely. 

Morris  having  obtained  judgment  against 
L.  M.  Russell  in  this  proceeding,  for  only 
one-half  of  the  amount  paid  by  him,  assigns 
as  errors :  (1)  That  the  court  refused  to  al- 
low George  W.  Morris  (who  is  the  real  plain- 
tiff in  this  action)  to  testify  that  he  was  pay- 
ee on  the  note  given  by  L.  M.  Russell  to  G. 
W.  Morris,  which  was  Indorsed  by  him  to  E. 
T.  R.  Livingston,  who  obtained  judgment 
against  them  both  In  1899.     (2)  George  W. 
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Morris  further  assigns  as  error  that  the 
court  refused  to  allow  him  to  testify  that  he 
indorsed  the  note  to  E.  T.  R.  Livingston, 
which  had  been  executed  to  lilm  by  L.  M. 
Russell.  (3)  George  W.  Morris  further  as- 
signs as  error  that  the  court  refused  to  al- 
low him  to  testify  that  he  bore  the  relation 
of  surety  to  Russell  on  the  note.  <4)  G.  W. 
Morris  further  assigns  for  error  that  the 
court  refused  to  allow  the  witness  I.  E.  San. 
ders  to  testify  that  George  W.  Morris*  name 
was  indorsed  on  the  note  that  was  in  suit, 
on  which  the  Judgment  was  obtained  in  1899. 
(6)  George  W.  Morris  further  assigns  as  er- 
ror that  the  court  refused  to  allow  him  to 
testify  that  L.  M.  Russell  was  principal  on 
the  note  which  was  indorsed  by  him  to  E.  T. 
R.  Livingston,  on  which  the  judgment  was 
obtained.  (6)  G.  W.  Morris  further  assigns 
as  error  that  the  court  refused  to  allow  G. 
W.  Morris  to  testify  that  he  was  surety  for 
the  defendant  L.  M.  Russell  on  the  note 
aforesaid. 

[2]  This  is  an  action  by  the  indorser  to  re- 
cover of  the  principal  the  full  amount  of  the 
note  which  he  has  paid.  It  is  well  settled 
that  the  surety  on  a  note  on  which  judgment 
has  been  taken  can  set  up  his  suretyship,  not- 
withstanding he  did  not  plead  it  in  the  orig- 
inal action.  In  Kennedy  v.  Trust  Co.,  180 
N.  0.  229,  104  S.  E.  464,  it  is  held: 

''As  between  the  apparent  makers  and  the 
original  taker  of  the  Kennedy  notes,  it  was 
competent  for  the  plaintiff  to  prove  which  of  the 
two  sigrning  the  notes  to  the  bank  was  the 
principal  debtor,  and  which  was  the  surety. 
Welfare  v.  Thompson,  83  N.  C.  276;  Lockhart 
V.  Ballard,  113  N.  C.  292;  Foster  v.  Davis, 
175  N.  0.  641;  Williams  v.  Lewis,  158  N.  O. 
571." 

In  Foster  v.  Davis,  175  N.  0.  541,  95  S.  E. 
917,  it  is  said  that— 

If  "the  wife  promised  to  pay  the  debt  of  her 
husband  when  she  signed  the  note,  she  was  a 
surety,  and  it  was  competent  to  prove  the  re- 
lationship by  parol  as  between  the  iiarties,  al- 
though she  appeared  to  be  a  principal  on  the 
face  of  the  note.  Williams  v.  Lewis,  158  N.  G. 
674." 

• 

Indeed,  the  equity  and  the  precedents  are 
so  well  settled  that  no  citation  of  authorities 
or  discussion  of  the  principle  Is  necessary. 

As  both  L.  M.  Russell  and  George  W.  Mor- 
ris are  still  living,  C.  S.  S  1795,  did  not  dis- 
qualify this  testimony,  and  we  know  of  no 
other  ground  that  can  be  assigned. 

There  are  other  exceptions,  but  It  is  unnec- 
essary to  discuss  them,  and  indeed  it  seems 
that  we  cannot  consider  several  of  them, 
which  are  exceptions  to  the  rejection  of  evi- 
dence which  were  not  taken  till  after  verdict 

New  triaL 

ADAMS,  J.,  did  not  sit. 


(182  N.  C.  676) 

GIBSON  LAND  AUCTION  CO.  V.  BRIT- 
TIAN.     (No.  505.) 

(Supreme  Court  of  North  Carolina.     Dec,  21, 

1921.) 

1.  Auctions  and  auctioneers  ^=:=>  10— Auction- 
eers employed  to  sell  land  by  owner  cannot 
recover  compensation  from  purchaser. 

Land  auctioneers  employed  to  sell  land  by 
owner  thereof  could  not  recover  commission 
from  purchaser  who  had  purchased  the  land 
at  the  auction,  but  who  subsequently  refused 
to  accept  the  deeds;  there  being  no  privity  of 
contract  between  the  auctioneers  and  such  pur- 
chaser. 

2.  Auctions  and  auctioneers  ^s»  10— Auction- 
eers not  entitled  to  compensation  from  pur* 
chaser  released  from  contract  by  owner. 

Auctioneers,  who  had  been  employed  to  sell 
land  by  the  owner,  could  not  recover  their  com- 
mission from  purchaser  who  had  purchased 
land,  but  whom  owner  had  voluntarily  released 
from  his  contract,  since  whatever  obligations 
may  have  been  incurred  by  purchaser's  bid  were 
discharged  with  the  consent  of  the  owner. 

Appeal  from  Superior  Court,  McDowell 
County-;  Shaw,  Judge. 

Action  by  the  Gibson  Land  Auction  Com- 
pany against  W.  T.  Brittian.  Judgment  of 
nonsuit,  and  plaintiff  appeals.    Affirmed. 

Pless,  Winborne  &  Pless,  of  Marion,  for 
appellant. 

Avery  &  Ervln,  of  Morganton,  for  appel- 
lee. 

STACY,  J.  The  following  statement  of 
the  case  will  suffice  for  our  present  decision: 

Plaintiffs,  auctioneers,  by  agreement  with 
the  owner  of  the  property,  were  to  receive, 
as  their  compensation  for  conducting  the 
sale,  a  given  per  cent  of  the  selling  price 
of  the  lands.  The  defendant  was  present, 
and  became  the  last  and  highest  bidder  of 
the  lots  in  question,  and  signed  memoranda 
containing  the  following  stipulation : 

''This  is  to  certify  that  I  have  this  day 
bought  of  R.  Williams  through  Gibson  Land 
Auction  Company  the  following  real  estate  as 
shown  on  the  map  of  the  R.  Williams  property, 
and  on  the  terms  and  conditions  announced  at 
sale  of  said  property." 

The  defendant  refused  to  accept  the  deeds, 
which  were  tendered  for  the  lots  bid  off  by 
him,  and  declined  to  pay  the  purchase  price, 
as  per  his  agreement,  because  of  some  mis- 
understanding on  his  part;  and,  in  conse- 
quence of  which  the  owner  of  the  land  after- 
wards released  the  defendant  from  his  bid, 
and  sold  the  lots  to  another  or  other  parties. 

The  written  contract  between  plaintiffs 
and  the  owner  of  the  land  contained  a  stipu- 
lation to  the  effect  that  plaintiffs  should  re- 
ceive "a  commission  of  10  per  cent  for  any 
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sale,  or  salee»  of  any  part  or  all  of  the  prop- 
erty that  ma  J  be  sold  by  the  parties  of  the 
second  part,  and  confirmed  by  the  parties  of 
the  first  part." 

The  plaintiffs  never  had  any  contract  with 
the  defendant  for  their  commissions  and  the 
sale  to  blm  was  not  carried  out  It  is  al- 
leged, however,  that  by  reason  of  the  defend- 
ant's failure  to  take  the  property,  accord- 
ing to  his  bid  at  the  auction  sale,  the  plain- 
tllTs  have  suffered  a  loss  to  the  extent  of 
the  value  of  their  commissions,  and  that  the 
defendant  should  be  held  liable  In  damages 
therefor. 

Upon  the  foregoing  facts  being  made  to 
appear  In  evidence,  his  honor  granted  the 
defendant's  motion  for  Judgment  as  of  non- 
suit, and  the  appeal  presents  for  review  the 
correctness  of  this  ruling. 

[1]  It  will  be  observed  that  the  plaintiffs 
had   no  contract   with   the   defendant,   but 
their  commissions  were  to  be  paid  by  the 
owner  of  the  land.'    The  case,  therefore,  in 
principle,  is  not  unlike  Falson  v.  Marshburn, 
108  S.  E.  610,  at  the  present  term,  where  a 
recovery  was  denied  to  the  broker,  who  had 
sued  the  prospective  purchaser  when  he  alone 
had  a  contract  for  his  commissions  with  the 
owner.    Here,  as  was  the  case  there,  an  at- 
tempt is  being  made  to  hold  the  defendant 
responsible  for    violating  his  contract,  not 
with  the  plaintiffs,  but  with  a  third  party, 
who  is  a  stranger  to  the  suit.    It  is  conced- 
ed that  the  plaintiffs  have  no  Interest  in  the 
land,  and  that  they  cannot  sue  upon  the  con- 
tract of  purchase.    They  are  unable  to  per- 
form the  contract  as  vendors,  or  to  enforce 
Its  i)erf ormance ;  hence  they  are  not  in  posi- 
tion to  maintain  an  action  for  its  breadi. 
The  only  contractual  obligations  which  may 
be  insisted  on  by  reason  of  defendant's  bid, 
so  far  as  he  is  concerned,  are  those  existing 
between  the  defendant  and  the  owner  of  the 
land.    The  plaintiffs  are  neither  parties  nor 
.privies  to  the  contract  of  sale,  and  the  de- 
fendant is  neither  party  nor  privy  to  plain- 
tiffs' contract  for  commissions.    So  whatever 
rights,  if  any,  the  plaintiffs  may  have,  as 
against  the  defendant,  apparently  are  not 
contractual  in  their  nature.     On  the  other 
hand,  there  is  no  contention  that  the  de- 
fendant has  breached  any  extracontractual 
legal  duty  for  which  the  plaintiffs  may  main- 
tain an  action  in  tort    In  all  events,  if  the 
plaintiffs  be  entitled  to  recover,  they  must 
recover  in  an  action  growing  out  of  contract ; 
and  none  has  been  shown  with  the  defend- 
ant 

In  all  the  cases  called  to  our  attention  by 
the  plaintiffs,  seemingly  in  support  of  their 
position,  there  was  a  contract  direct  with 
the  defendant,  or  a  request  by  him  for  the 
broker's  services ;  and,  In  each  case,  recovery 
was  allowed  on  this  contract,  or  upon  an  im- 
plied contract,  for  services  rendered  to  the 
defendant,   and   not  upon   the  contract   of 


purchase,  though  the  loss  of  commissions 
may  have  been  fixed  as  the  proper  measure 
of  damages.    4  R.  G.  L.  333. 

In  Atkinson  v.  Pack,  114  N.  C.  6P7,  19  S. 
E.  628,  a  case  chiefly  relied  on  by  plaintiffs, 
the  above  distinction  is  clearly  drawn;  the 
court  saying: 

"There  were  plainly  two  contracts  made  by 
plaintiffs:  The  one  with  defendant  the  effect  of 
which  was  that  plaintiffs  would  provide  a  pur- 
chaser of  the  land  at  the  agreed  price,  commis- 
sions to  be  paid  by  the  purchaser;  the  other 
with  the  purchaser,  that  he  would  pay  the  plain- 
tiffs' commissions  upon  tiie  conclusion  of  the 
sale.  If  through  the  negotiation  of  plaintiffs 
the  parties  had  been  brought  together  and  had 
concluded  the  trade  between  them,  the  plain- 
tiffs would  have  been  entitied  to  tlteir  commis* 
sions  from  Harding,  the  purchaser,  according  to 
the  terms  of  their  contract  But  this  action  is 
for  damages.  The  gravamen  of  the  charge  Is 
that  defendant  committed  the  wrong  and  in- 
Jury  upon  plaintiffs  by  a  refusal,  without 
cause,  to  comply  with  his  contract  with  plain- 
tiffs to  sell  the  land  to  plaintiffs'  principal,  with 
the  distinct  understanding  that  plaintiffs  were 
to  be  compensated  by  the  purchaser.  The  nat- 
ural effect  and  consequence  of  this  refusal  by 
defendant  was  the  loss  by  plaintiffs  of  their 
commissions. 


tf 


To  like  effect  is  the  decision  of  the  St 
Louis  Court  of  Appeals  in  the  case  of  Caven- 
der  V.  Waddingham,  2  Mo.  App.  551.  There 
it  was  understood  that  the  plaintiffs  were 
to  receive,  as  commissions,  a  certain  percen- 
tage of  the  purchase  price  of  the  land,  but 
it  was  stipulated  that  this  should  be  paid  by 
the  vendor^,  and  the  plaintiffs  would  divide 
the  same,  when  realized,  with  the  defendant, 
allowing  him  one-fifth  part  thereof.  Plain- 
tiffs consummated  the  agreement  for  the 
purchase  in  exact  accordance  with  defend- 
ant's directions.  The  defendant  then  refused 
to  accept  the  deed.  Upon  these  facts,  the 
court  observed: 

"The  first  questi(^  to  which  our  attention  is 
directed  is  whether,  upon  the  facts  stated,  the 
plaintiffs  had  any  right  of  action  against  the 
defendant?  It  is  argued  that  they  had  none, 
because  it  was  expressly  stipulated  that  their 
commissions  were  to  be  paid  by  Messrs.  Scnd- 
der,  and  not,  in  any  event  by  the  defendant; 
that  this  is  an  attempt  to  hold  a  party  respon- 
sible for  violating  his  contract  not  with  the 
party  suing,  but  with  a  third  party—* the  defend- 
ant here  having  violated  none  except  that  made 
through  the  plaintiffs,  Messrs*  Scudder.  But 
this  argument  ignores  the  prominent  fact  that 
there  were  two  distinct  contracts.  One  was 
made  by  defendant,  through  his  agents.  In  the 
purchase  of  the  property.  The  other  was  made 
with  the  agents,  in  securing  their  services  to 
bring  about  the  purchase.  The  latter  is  the  sub* 
ject  of  the  present  suit 

"When  the  plaintiffs  were  employed  by  the 
defendant  to  effect  a  purchase  for  his  benefit 
they  undertook  to  do  so  for  a  consideration* 
wliich  was  clearly  understood^  This  was  that 
in  the  event  of  success,  they  were  to  be  com- 
pensated, according  to  the  usages  of  their  busi- 
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DC88,  by  a  percentage  upon  the' amount  of  pur- 
chase money.  The  defendant  said  to  them,  in 
effect:  *You  procure  the  consent  of  the  prop- 
erty owners  to  sell  to  me  upon  the  terms  indi- 
cated. I  undertake,  on  my  part,  to  consum- 
mate the  trade  by  paying  the  purchase  money, 
so  that  you  will  realize  your  commissions.'  The 
defendant's  undertaking  to  take  and  pay  for  the 
property,  so  that  plaintiffs  would  get  their  com- 
pensation, was  as  emphatic  and  as  binding  as 
if  he  had  agreed  to  pay  the  commissions  him- 
self/' 

Without  prolonging  this  discussion,  it  may 
be  stated  that  we  have  examined  the  follow- 
ing cases,  cited  by  plaintiffs,  and  find  them 
to  be  in  support  of,  rather  than  in  conflict 
with,  what  is  said  above:  Livermore  v. 
Crane,  26  Wash.  529,  67  Pac.  221,  and  cases 
cited  in  briefs  as  reported  in  57  L.  R.  A.  401 ; 
Eells  Bros.  v.  Parsons,  132  Iowa,  543,  109  N. 
W.  1098,  and  cases  cited  in  note  as  reported 
In  11  Ann.  Cos.  475;  Ackerman  v.  Bryan,  3^ 
Neb.  515,  50  N.  W.  435 ;  4  R.  0.  L.  334,  and 
cases  there  collected.  See,  also,  Tinsley  v. 
Dowell,  87  Tex.  23,  26  S.  W.  946,  and  Thomp- 
son v.  Jvelly,  101  Mass.  291,  3  Am.  Rep.  353. 

[2]  But  for  a  further  reason  the  plaintiffs 
are  not  entitled  to  maintain  this  suit,  l^he 
owner  of  the  land,  plaintiffs'  principal,  has 
voluntarily  released  the  defendant  from  his 
contract  of  purchase;  hence  whatever  obli- 
gations may  have  been  incurred  by  the  de- 
fendant's bid  are  now  at  an  end.  They  have 
l>een  surrendered  and  discharged  with  the 
consent  of  the  owner,  who  alone  was  entitled 
to  insist  upon  performance.  There  is  no  con- 
tract, now  existent,  of  any  kind,  relating  to 
this  matter,  to  which  the  defendant  Is  a  par- 
ty. Therefore  upon  the  record  we  think  the 
judgment  of  nonsuit  must  be  upheld. 

Afl)rmed. 


(182  N.  C.  70S) 

SNYDER  V.  TOWN  QF  ASHBORO. 
(No.  477.) 

(Supreme  Court  of  North  Carolina.     Dec.  21, 

1021.) 

1.  Appeal  and  error  ^s>215(l)— Court's  state- 
ment of  party's  oontention  not  considered  in 
absenoe  of  objection. 

Exceptions  to  court's  statement  of  the 
contention  of  one  of  the  parties  cannot  be  sus- 
tained where  no  objection  was  made  to  state- 
ment at  the  time  it  was  made. 

2.  Appeal  and  error  ^=>692(l)^Exclu8lon  of 
answer  not  considered  in  absence  of  answer. 

Action  of  court  in  sustaining  objection  to 
question  will  not  be  considered,  where  answer 
witness  would  have  given  is  not  disclosed. 

3.  Evidence  <s=:>472(4)^Opinion  as  to  whether 
plaintiff  was  contrlbutorily  negligent  held  In- 
admissible, where  question  Is  for  Jury. 

In  action  for  injuries  to  hand  and  arm  of 
head  miller  caught  between  rolls  when  a  change 


in  the  relative  position  of  certain  wires  mak- 
ing the  rolls  revolve  upward  instead  of  down- 
ward, involving  Issue  as  to  whether  he  was  neg- 
ligent in  placing  his  hand  underneath  and  upon 
the  rolls  to  ascertain  why  they  were  not  work- 
ing properly,  refusal  to  permit  a  witness  to 
express  his  opinion  as  to  whether  It  was  neces- 
sary for  a  miller  in  the  performance  of  his  du- 
ties to  put  his  hand  on  the  machinery  while  in 
operation  In  order  to  determine  its  condition 
held  proper,  where  such  question  under  the  evi- 
dence was  for  the  jury. 

4.  Eieotriolty  <s=»l9<l2)^Whether  head  miller 
was  contrlbutorily  negligent  in  placing  band 
upon  rolls  to  determine  reason  they  were  net 
working  properly  held  for  jury. 

In  action  against  town  operating  electric 
power  plant  for  injuries  to  head  miller's  hand 
caught  between  rolls  when  a  change  in  the  rel- 
ative position  of  wires  caused  the  rolls  to  re- 
volve upward  instead  of  downward,  without 
plaintiff  having  knowledge  thereof,  the  question 
of  whether  he  was  contrlbutorily  negligent  in 
placing  his  hand  underneath  and  upon  the  rolls 
to  ascertain  the  reason  they  were  not  working 
properly  held  tot  the  jury. 

Appeal  from  Superior  Court,  Randolph 
County;  Bryson,  Judge. 

Action  by  William  S.  Snyder  against  the 
Town  of  Ashboro.  Judgment  for  plain- 
tiff, and  defendant  appeals.    No  error. 

Civil  action  for  personal  injury  alleged  to 
have  been  caused  by  the  negligence  of  the 
defendant  This  action  was  instituted  by  the 
plaintiff,  Snyder,  to  recover  damages  on  ac- 
count of  Injuries  he  sustained  while  working 
as  head  miller  of  the  Sonthem  Oown  IVPll- 
ing  Company  in  the  town  of  Ashboro,  N.  O. 
The  mill  was  operated  by  electric  current 
furnished  by  the  defendant  from  a  munici- 
pally owned  and  operated  plant  On  the 
day  of  the  Injury,  the  town  had  notiHed  the 
Southern  Crown  Milling  Company  and  the 
plaintiff  that  it  was  necessary  to  suspend 
operations  pending  work  on  the  transmission 
line,  necessitating  the  removal  of  some  of 
the  poles  and  the  severance  of  the  power 
transmission  line.  The  transmission  line, 
which  was  composed  of  three  separate  wires, 
connected  with  a  three-phase  electric  motor 
at  the  plant  of  the  Southern  Crown  Milling 
Company,  by  which  the  machinery  of  the 
mill  was  operated.  This  transmission  line 
composed  of  the  three  wires,  carried  an  al- 
ternating three-phase  current  of  2,300  volt- 
age. There  was  testimony  indicating  that 
In  the  course  of  the  work  that  was  done  by 
the  employees  of  the  defendant  upon  the  oc- 
casion In  question,  the  relative  positions  of 
two  of  the  three  wires  constituting  the  trans- 
mission line  became  transposed,  and  result- 
ed In  the  motor  at  the  mill  running  back- 
ward Instead  of  forward  as  It  had  been  ac- 
customed to  do,  when  the  current  was  turned 
on.  After  the  lapse  of  sufficient  time,  as  he 
thought,  for  the  work  to  be  completed,  but 
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)efore  receiving  actual  notice  tbat  tbe  power 
Lines  were  ready  for  use,  the  plaintiff  caused 
em  employee  of  the  mill  to  switch  on  the  cur- 
rent of  electricity,  and  the  plaintiff  himself 
tlirew^    in   gear   the  brakos  or   rolls  in   the 
usual    way,   starting   the   operation   of   the 
plant.     The  machinery  thereby  put  in  opera- 
tion all  operated  backward  and  opposite  to 
tlie    normal  or  proper  way.     The  plaintiff, 
who   insists  he  did  not  at  the  time  notice 
that  the  machinery  was  operating  backward, 
went  to  the  first  brake  or  set  of  rolls,  the 
place  where  the  grinding  of  the  grain  was 
commenced.    The  brake  contained  two  hori- 
zontal corrugated  or  grooved  iron  rolls,  side 
t>y   side,  revolving  together  at  the  top  and 
away  from  each  other  at  the  bottom  when  in 
use  in  the  proper  way,  taking  in  the  grain 
from  above  and  crushing  it  as  it  passed  be- 
tween   the    corrugated    rolls.     These   rolls 
were  o];)erated  by  belts  and  pulleys  running 
at  high  speed  in  plain  view  of  the  operator. 
The  plaintiff,  immediately  after  putting  this 
machinery   In   operation,   went   to   the  first 
brake,  inserted  his  hand  and  arm  in  an  open- 
ing in  the  stand  underneath  the  rolls,  and, 
observing  that  the  rolls  were  not  crushing 
the  wheat  as  they  should,  put  his  hand  up 
against  the  revolving  rolls,  and  his  fingers 
were   drawn   inward,   up  and   between   the 
rolls,   resulting  in   the  injury  to  his  hand 
and  arm  complained  of.     The  plaintiff  con- 
tends that  it  was  necessary  that  he  place 
his  hands  upon  the  revolving  rolls  of  the 
brake  as  he  did  at  the  time  of  the  injury  for 
the  purpose  of  determining  whether  or  not 
they  were  properly  adjusted,  whether  they 
were    heating,    and     whether     they     were 
gummed  up  with  wild  onions  or  the  crushed 
grain ;  and  tbat  it  was  customary  for  millers 
to  put  their  hands  upon  the  rolls  while  in 
operation  as  he  did  for  that  purpose.    The 
defendant   contends   that   this   was   neither 
necessary  nor  customary,  and  was  dangerous 
and  liable  to  cause  injury,  even  when  the 
rolls  were  operating  in  the  proper  direction. 
The  case  was  submitted  to  the  Jury  upon  the 
three  issues  of  negligence,  contributory  neg- 
ligence, and  damages. 

H.  M.  Robins,  of  Ashboro,  for  appellant 
Brittain,  Brittain  &  Brittain,  of  Ashboro, 
and  J.  R,  McOrary,  of  Lexington,  for  ap- 
pellee, 

• 

ADAMS,  J.  [1]  A  change  In  the  relative 
position  of  certain  wires  which  were  con- 
nected with  the  electric  motor  caused  the 
iron  rolls  to  revolve  upward  instead  of  down- 
ward; and  the  plaintiff  upon  observing  that 
the  rolls  were  not  adequately  crushing  the 
the  grain,  placed  his  hand  underneath  and 
upon  the  rolls  in  search  of  the  cause,  when 
by  reason  of  the  reverse  revolution  his  hand 
and  arm  were  caught  in  the  machinery  and 
injured.  The  defendant  contended  that  the 
proximate  cause  of  the  injury  was  the  negli- 


gent act  of  the  plaintiff  In  thrusting  his  hand 
into  the  machinery  without  apparent  neces- 
sity. Evidence  tending  to  show  the  plain- 
tiff's want  of  due  care  was  therefore  both 
pertinent  and  material.  But  the  defendant's 
exceptions  to  his  honor's  statement  of  the 
plaintiff's  contention  concerning  the  estab- 
lished custom  of  examining  the  rolls  cannot 
be  sustained,  because  no  objection  was  made 
by  the  defendant  at  the  time.  Phifer  v. 
Comms.,  157  N.  C.  150,  72  S.  B.  852. 

[2]  We  presume  the  exceptions  were  in- 
tended to  show  the  importance,  as  well  as 
the  competency,  of  •evidence  which  the  de- 
fendant sought  to  elicit  from  R.  D.  Boat. 
This  witness  was  asked  whether  it  was 
customary  for  the  miller  to  put  his  hand 
upon  the  rolls  of  the  first  brake  in  order  to 
determine  its  condition.  The  witness  was 
not  permitted  to  answer.  It  is  not  necessary 
to  determine  whether  the  witness  had  shown 
that  he  was  qualified  to  answer,  or  to  decide 
whether  the  evidence  proposed  was  competent 
on  the  question  of  due  care.  Since  the  rec- 
ord fails  to  disclose  what  the  witness  would 
have  said,  we  cannot  assume  that  liis  answer 
would  have  been  favorable  to  the  defendant. 
It  would  be  vain  to  grant  a  new  trial  upon  the 
hazard  of  an  uncertain  answer  by  the  wit- 
ness. In  re  Smith's  Will,  163  N.  G.  466,  79  S. 
E.  977;  Dickerson  v.  Dail,  159  N.  C.  541,  75 
S.  B.  803 ;  Boney  v.  Railroad,  156  N.  O.  95,  71 
S.  B.  87;  Pulwood  v.  Fulwood,  161  N.  0. 
601,  77  S.  E.  763;  Schas  v.  Assur.  Society, 
170  N.  C.  421,  87  S.  B.  222,  L.  R.  A,  1916B, 
1235,  Ann.  Gas.  1918A,  679.  Exceptions  6, 12, 
and  13  cannot  be  sustained. 

We  are  tmable  to  see  wherein  the  admis- 
sion of  the  evidence  to  which  the  seventh 
and  eighth  exceptions  relate  constitutes  re- 
versible error. 

[3, 4]  Rufus  Brady,  a  witness  for  the  de- 
fendant, was  not  permitted  to  say  whether  it 
was  necessary  for  a  miller  in  the  perform- 
ance of  his  duties  in  a  mill  like  that  in 
which  the  plaintiff  was  injured  to  put  his 
hand  on  the  first  brake  while  it  was  in  oper- 
ation, in  order  to  determine  its  condition. 
The  objection  to  the  question  was  properly 
sustained.  It  is  true  that  in  certain  cir- 
cumstances a  person  of  adequate  knowl- 
edge and  experience  may  testify  whether  a 
particular  act  is  necessary  to  the  accom- 
plishment of  a  particular  result ;  but  in  this 
case  whether  there  was  such  necessity  was  a 
matter  for  consideration  by  the  Jury  in 
their  ultimate  determination  of  the  question 
of  due  care  on  the  part  of  the  plaintiff.  Be- 
sides, the  record  does  not  suggest  what  the 
answer  of  the  witness  would  have  been  had 
the  evidence  been   admitted. 

Whether  there  was  danger  in  putting  the 
hand  underneath  the  roll  was  likewise  a 
question  for  the  determination  of  the  Jury 
upon  all  the  evidence  indicating  the  char- 
acter, motion,  and  general  operation  of  the 
machinery  by  which  the  plaintiff  was  in- 
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Jured.  Exceptions  7,  8,  9,  10,  and  11  must 
be  overruled.    The  others  are  merely  formal. 

The  case  seems  to  have  been  carefully 
tried,  and  the  record  Is  free  from  error. 

No  error. 


(182  N.  C.  9U) 

STATE    V.   CAMPBELL.      (No.    537.) 

(Supreme  Court  of  North  Carolina.     Dec  21, 

1921.) 

f.  Intoxicating  liquors  ^=»236(5)— Evidenco 
tliat  aocused  possessed  liquor  for  purpose  of 
sale. 

Since  O.  S.  8  3385,  makes  it  unlawful  for 
any  person  ♦  ♦  ♦  at  any  one  time  •  ♦  • 
to  receive  for  bis  use  more  than  one  quart  of 
liquor,  and  section  3384  makes  it  unlawful  to 
carry  and  deliver  liquors  in  greater  quantity 
than  one  quart,  in  a  prosecution  under  section 
3379,  which  makes  the  possession  of  more  than 
one  gallon  prima  facie  evidence  of  violation, 
evidence  held  to  justify  verdict  that  accused 
had  liquor  in  his  possession  for  the  purpose  of 
sale. 

2.  Searches  and  seizures  ^=»7^Llniltatlons  of 
Const.  U.  S.  Amends.  4  and  5,  apply  only  to 
the  federal  government. 

Since  Const.  U.  S.  Amends.  4  and  5,  impose 
limitation  only  upon  the  federal  government, 
where  defendant  was  arrested  for  having  in  bis 
possession  intoxicating  liquor  for  the  purpose 
of  sale  and  voluntarily  took  from  his  pockets 
five  pints  of  whisky,  the  demand  for  its  re- 
turn as  violating  his  rights  against  unlawful 
seizure,  is  not  within  the  amendments. 

3.  Intoxicating  liquors  ^=»255— Liquor  surren- 
dered at  arrest  not  returned  If  evidential. 

In  a  prosecution  for  violation  of  C.  S.  I 
3379,  where  defendant  was  arrested  and  at  the 
sheriff's  office  voluntarily  produced  from  his 
pockets  five  pints  of  whisky,  on  demand  for  its 
return  at  trial  as  violating  his  rights  against 
unlawful  search  under  Const.  Amends.  4  and  5, 
held  not  required  to  be  returned,  if    evidential. 

4.  Arrest  ^=963(4)— Arrest  without  warrant  on 
information  that  accused  possessed  liquor  for 
sale  held  legal. 

Where  police  had  information  that  accused 
was  carrying  on  his  person  a  quantity  of  liquor 
for  the  purpose  of  sale,  contrary  to  C.  S.  § 
3379,  and  the  offense  was  continuing  and  the 
sale  not  consummated  at  the  time,  an  arrest 
without  warrant  by  authority  of  C.  S.  I  4548, 
was  legal. 


5.  Intoxicating  liquors  ^=9 1 3— Prohibition 
amendment  did  not  repeal  state  statute 
against  possessing  tor  sale. 

The  prohibition  amendment  of  the  United 
States  Constitution  (Const.  Amend.  18),  which 
gives  states  the  power  to  enact  legislation  to 
aid  in  the  enforcement  of  the  amendment,  did 
not  repeal  C.  S.  I  3379,  prohibiting  possession 
of  liquor  for  the  purpose  of  sale;  the  state  stat- 
ute not  being  in  conflict  with  the  amendment. 

Appeal    fronf   Superior   Court,   Buncombe 
County;  Adams,  Judge. 


J.  A.  Campbell  was  convicted  of  violatlnsr 
the  liquor  law,  and  he  appeals.    No  error. 

The  defendant  was  convicted  of  having  in 
his  possession  spirituous  liquors  for  the  pur- 
pose of  sale.  He  was  arrested  as  he  was 
walking  on  Church  street  in  Asheville  by 
officers  who  had  received  information  that  he- 
had  liquor  in  his  possession  for  sale.  He  was 
not  searched  by  them,  and  he  requested  that 
they  should  not  do  so.  They  put  him  in  an 
automobile,  and  took  him  to  the  sherlfTs 
office,  where  the  defendant  voluntarily  took 
out  of  his  several  ix)ckets  5  pints  of  com 
whisky,  which  were  later  Introduced  in  evi- 
dence on  his  trial.  Officer  McLean  testified 
that  he  told  the  defendant  that  he  had  a 
search  warrant  for  his  person,  whereupon  the 
defendant  said:  "All  right,  but  don't  do  it 
here."  It  appears  that  the  search  warrant 
was  what  Officer  Wells  called  an  ''alias  John 
Doe  warrant,"  which  had  been  obtained  that 
morning.  The  warrant  was  not  used  at  all. 
except  as  above  stated,  and  when  carried  to 
the  sheriff's  office  the  defendant  voluntarily 
took  the  whisky  out  of  his  pockets. 

The  defendant  was  found  guilty  by  the 
Jury,  and  the  Judge,  being  satisfied  from  the 
testimony  of  the  witnesses  who  were  exam- 
ined after  the  verdict,  stated  In  the  Judg- 
ment: 

"The  defendant  has  heretofore  been  convict- 
ed for  illegal  sale  of  spirituous  liquor  and  fined, 
and  it  appearing  from  the  testimony  of  these 
witnesses  that  the  record  of  the  defendant  for 
dealing  in  liquor  is  bad,  it  is  adjudged  that  the 
defendant  be  confined  in  jail  and  assigned  to 
work  on  the  public  roads  of  Buncombe  coun- 
ty for  the  term  of  two  years,  not  to  wear  fel- 
on's stripes.' 


»f 


Appeal  by  defendant. 

Reynolds,  Reynolds  &  Howell,  of  Ashe- 
ville, for  appellant. 

Attorney  General  J.  S.  Maiming,  and  As- 
sistant Attorney  General  Frank  Nash,  for  the 
State. 

CI4ARK,  C.  J.     [1]  C.  S.  §  3370,  provides: 

"It  is  unlawful  for  any  person,  firm,  associa- 
tion, or  corporation,  by  whatever  name  called, 
to  have  or  keep  in  possession,  for  the  purposes 
of  sale,  any  spirituous,  vinous  or  malt  liq- 
uors. 


»» 


There  was  ample  evidence  in  this  case 
submitted  to  the  Jury  which  Justified  the  ver- 
dict that  the  defendant  had  liquor  in  his 
possession  for  the  purpose  of  sale.  He  had  it 
in  his  possession,  concealed,  and  was  going 
from  the  direction  of  his  home.  When  taken 
to  the  sheriff's  office,  he  voluntarily  produced 
5  pints  of  whisky  from  as  many  or  more 
pockets,  and  he  offered  no  evidence  tending 
to  rebut  the  inference  that  he  had  it  for  an 
illegal  puri)ose,  for  he  could  not  conceivably 
intend  to  drink  it  himself. 

It  is  true  that  O.  S.  §  3379,  makes  the  pos- 
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session  of  more  than  one  gallon  of  spirituous  r  408,  is  directly  in  point,  which  held  that 


liquors  at  any  one  time  prima  facie  evidence 
of  violation  of  that  statute,  but  the  court  did 
not  charge  that  there  was  such  prima  fade 
evidence,  but  the  contrary.     G.   S.  §  3S85, 
maizes  it  unlawful  for  any  person,  firm,  or 
corporation  at  any  one  time  to  receive  at  a 
point  within  this  state,  for  his  use  or  for  the 
use   of  any  person,  firm,  or  corporation,  or 
for    any   other   purpose,   any   spirituous   or 
vinous  liquors  or  intoxicating  bitters  in  a 
quantity  greater  than  one  quart,  or  any  malt 
liquors  in  a  quantity  greater  than  five  gal- 
lons, and  C.  S.  §  3384,  makes  it  unlawful  for 
any  person  to  carry  or  to  deliver  in  any 
manner  or  by  any  means  whatever,  for  hire 
or  otherwise,  any  spirituous  or  vinous  liquors 
in  a  quantity  greater  than  one  quart    These 
two  sections  have  been  held  valid  in  numer- 
ous decisions  which  are  cited  thereunder  in 
the  C.  S. 

[2]  The  defendant  moved  for  a  return  of 
the  property  under  the  authority  of  Amos  v. 
V.  S.,  255  U.  S.  313,  41  Sup.  Ct  266,  G5  U 
£>d.  t554,  and  that  all  evidence  based  on 
possession  of  the  liquor  be  stricken  out  by 
virtue  of  the  authority  of  that  case,  and  the 
Fourth  and  Fifth  Amendments  to  the  United 
States  Constitution.  But  it  has  been  uni- 
formly held  that  the  first  ten  amendments  to 
the  United  States  Ck>nstltution  impose  limita- 
tions only  upon  the  federal  government,  and 
not  upon  the  states.  4  Mlchie,  Encyc.  U.  S. 
Supreme  Court,  130,  and  cases  there  cited 
from  Barron  v.  Baltimore,  7  Pet.  260,  8  L.  Ed. 
672,  down  to  Barrlngton  v.  Missouri,  205  U. 
S.  486,  27  Sup.  Ct  582,  51  L.  Ed.  890,  and 
there  are  other  cases  since.  The  same  ruling 
has  been  often  made  by  this  court.  State  v. 
Patterson,.  134  N.  O.  617,  47  S.  E.  808,  and 
cases  there  cited;  State  v.  Blake,  157  N.  C. 
611,  72  S.  E.  1080,  and  many  other  cases. 

In  Burdeau  v.  McDowell,  266  U.  S.  — ,  41 
Sup.  Ct  574,  65  L.  Ed.  — ,  the  United  States 
Supreme  Court  held  that  the  Fourth  Amend- 
ment applies  only  to  governmental  action, 
and,  however  illegal  the  seizure  of  private 
papers  by  a  private  person  or  corporation 
may  be,  they  are  admissible  in  evidence 
against  the  defendant.  The  defendant  con- 
tends, however,  that  in  a  still  more  recent 

case  (U.  S.  v.  Yuglnovlch,  256  U.  S.  ,  41 

Sup.  Ct  551.  65  L.  Ed.  679)  it  has  been 
held  that  the  existing  penal  statutes  as  to 
intoxicating  liquors  have  been  repealed  by 
the  Eighteenth  Amendment  But  an  exam- 
ination of  that  opinion  shows  that  the  hold- 
ing Is  that — 

The  Eighteenth  Amendment  and  the  National 
Prohibition  Act  (41  Stat  305)  since  "repeal  all 
prior  laws  only  to  the  extent  of  the  penalties 
against  the  manufacture  and  sale  of  liquor  un- 
der the  Revenue  Laws,  since  they  are  incon- 
BisteBt  with  the  amendment  which  now  makes 
the  manufacture  and  sale  of  liquor  illegal." 

[3]  Besides   there  was  no  illegal  search, 
and  State  v.  Fowler,  172  N.  C.  905,  00  S.  E. 


articles  illegally  obtained  from  the  prisoner 
are  not  required  to  be  returned  to  the  pris- 
oner if  evidential.  The  subject  is  fully 
discussed  in  that  very  able  and  clear  opinion 
by  Walker,  J.,  to  which  we  could  add  nothing. 

It  has  always  been  held  in  this  state,  as 
stated  In  Best  on  Evidence,  283,  that  though 
a  person  under  duress  confesses  to  have 
stolen  goods  and  deposited  thentf  in  a  certain 
place,  although  the  confession  of  the  theft 
will  be  rejected,  yet  his  statement  where 
the  goods  were  deposited  will  be  received,  if 
they  are  found  there;  State  v:  Thompson, 
161  N.  C.  241,  76  S.  E.  249.  To  the  same 
purport  is  the  reasoning  and  citations  in 
State  V.  Neville,  175  N.  C.  732-734,  95  8.  E. 
55. 

[4]  The  defendant,  however,  seems  to  place 
his  chief  emphasis  upon  the  allegation  that 
the  defendant  was  arrested  without  a  legal 
warrant  and  therefore  that  his  subsequent 
voluntary  act  in  making  a  disclosure  volun- 
tarily of  the  liquor  he  was  carrying  on  his 
person  was  under  duress,  and  that  the  liquor 
should  have  l)een  returned  to  him,  and  that 
fact  should  have  been  struck  out  as  evidence. 
He  relies  upon  the  above  decisions  from  the 
United  States  Supreme  Court,  and  contends 
that,  the  prov^ion  in  our  Constitution  (Arti- 
cle 1,  8  15)  prohibiting  general  search  war- 
rants, being  similar,  our  own  precedents 
should  be  overruled.  Whatever  has  been  the 
purport  of  the  United  States  decisions,  above 
quoted,  in  the  enforcement  of  the  Fourth  and 
Fifth  Amendments  to  the  United  States  Con- 
stitution, the  construction  placed  by  our  own 
courts  uniformly  upon  our  own  x)olice  regula- 
tions must  govern  us,  and  we  have  seen  no 
reasoning  which  will  Justify  us  in  overruling 
them. 

In  this  case  there  was  no  search  and  sei- 
zure, and  the  arrest  of  the  defendant  was 
valid  (Q.  S.  {  4548),  and  the  evidence  of  the 
whisky  being  found  on  his  person  is  compe- 
tent. In  State  v.  McNinch,  90  N.  C.  699, 
Smith,  C.  J.,  says : 

"In  making  an  arrest  upon  personal  observa- 
tion and  without  warrant  the  officer  will  be 
excused  when  no  offense  has  been  perpetrated, 
if  the  circumstances  are  such  as  reasonably 
warrant  the  belief  that  it  was." 

State  T.  McNinch,  supra,  was  for  assault 
and  battery. 

In  a  much  later  case  (Brewer  v.  Wynne, 
163  N.  C.  322,  79  S.  E,  629,  Ann.  Cas.  1915B, 
319)  Hoke,  J.,  in  a  well-reasoned  opinion, 
with  citation  of  apposite  authorities,  held 
that— 

When  there  is  an  immoral  and  indecent  show 
taking  place  in  the  presence  of  officers,  or 
where  the  performance  of  the  act  is  imminent 
or  immediate  interference  is  required  to  pre- 
vent it,  officers  "may  arrest  without  warrant 
any  and  all  persons  who  aid  and  assist  in  such 
plays  and  shows  whenever,  under  all  the  facts 
as  they  reasonably  appear  to  them,  such  course 
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is  necessary  for  the  proper  and  effective  per- 
formance of  their  official  duty.  This,  we  think, 
presents  the  correct  interpretation  of  the  stat- 
utory provisions  controUiDg  the  matter,  and  the 
position  is  in  accord  with  our  cases  dealing  gen- 
erally with  the  subject,  as  in  Martin  v.  Houck, 
141  N.  C.  317,  Sossaman  v.  Cruse,  133  N.  O. 
470,  State  v.  Campbell,  107  N.  O.  948-953; 
State  V.  Sigman,  106  N.  O.  728;  State  v.  Mc- 
Ninch,  90  N.  C.  695;  Neal  v.  Joyner,  89  N.  G 
287." 

In  3  Cyc.  886,  it  is  said  that— 

"An  offense  is  committed  in  the  presence  or 
view  of  an  officer,  within  the  meaning  of  the 
rule  authorizing  an  arrest  without  a  warrant, 
when  the  officer  sees  it,  although  at  a  distance, 
or  hears  the  disturbance  created  thereby,  and 
proceeds  at  once  to  the  scene  thereof,  or  the 
offense  is  continuing,  or  has  not  been  consum- 
mated at  the  time  the  arrest  is  made." 

In  the  cnse  at  bar  the  officers  had  informa- 
tion, which  proved  to  be  correct,  that  the 
defendant  was  carrying  on  his  person,  con- 
cealed, a  quantity  of  liquor  in  violation  of 
the  provisions  of  the  C.  S.  above  quoted.  The 
offense  was  continuing  and  the  sale  had  not 
been  consummated  at  the  time  the  arrest 
was  made.  In  many  cases,  unless  an  arrest 
is  made  under  these  circumstances,  the  crim- 
inal would  escape  or  the  crlnjb  be  committed 
before  the  officer  could  make  affidavit  and 
obtfvin  a  warrant.  For  instance,  if  the  offi- 
cers had  Information,  which  was  reliable, 
that  one  was  carrying  a  concealed  weapon, 
or  was  on  his  way  to  commit  an  assault 
with  it,  surely  it  would  be  their  duty  to 
arrest  the  offender,  though  our  statute  and 
our  decisions-  require  that  in  such  case  they 
should  at  once  take  him  before  a  Judicial 
officer  and  procure  a  warrant  and  institute 
a  Judicial  investigation. 

In  State  v.  Grant,  76  Mo.  236,  quoted  in  the 
note  to  Cyc,  supra,  where  a  person  had 
stolen  butter  from  an  express  office, 'and  had 
carried  it  several  hundred  yards  when  appre- 
hended, the  court  held  that  the  larceny  might 
be  considered  as  still  continuing  so  as  to 
autliorize  his  arrest  by  a  police  officer.  Such 
arrest  is  valid,  if  there  was  reasonable 
ground  for  the  action  of  the  officer.  To  this 
effect  are  many  cases  cited  in  the  notes  to 
3  Cyc.  SS7,  among  them  Ex  parte  Morrill 
(G.  C.)  85  Fed.  267,  where  it  is  said : 

"At  common  law  a  peace  officer  might  arrest 
without  warrant  'on  reasonable  grounds  of  sus- 
picion,' and  the  facts  and  circumstances  which 
furnish  such  grounds  of  suspicion  amount  to 
'probable  cause'  under  the  Constitution,  which 
is  such  cause  as  will  constitute  a  defense  to 
an  action  for  false  imprisonment  or  malicious 
prosecution.*' 

This  seems  to  us  a  clear  definition  of  the 
duties  and  liability  of  an  officer  to  arrest 
under  circumstances  such  as  in  this  case, 
though,  of  course,  under  our  statute  it  is  the 
duty  of  the  officer  at  once  to  take  the  pris- 


oner to  a  Judicial  officer  to  procure  a  warrant 
and  investigation.    C.  S.  f  4548. 

In  O'Connor  v.  Uucklin,  59  N.  H.  589,  the 
general  rule  is  thu3  stated: 


tt 


An  officer,  having  in  his  legal  custody  a  pris- 
oner arrested  for  a  violation  of  the  criminal 
law,  may  make  sufficient  search  of  his  person 
to  ascertain  if  he  has  money  or  other  articles 
of  value,  by  means  of  which,  if  left  in  his  pos- 
session, he  might  obtain  tools,  implements,  or 
weapons  with  which  to  effect  his  escape.  If 
such  are  found,  the  officer  may  take  and  hold 
them  until  they  can  be  safely  returned,  or  oth- 
erwise properly  disposed  of,  if  in  good  faith  he 
believes  such  course  necessary  for  his  own  or 
the  public  safety  or  the  safe-keeping  of  the 
prisoner." 

It  is  further  held  in  that  case  that  an  offi- 
cer, without  warrant,  may  in  good  faith  and 
for  proper  purpose  make  an  arrest  upon  such> 
acts  as  show  a  reasonable  ground  therefor. 

[51  The  Eightenth  Amendment  to  the  Unit- 
ed States  Constitution  and  the  federal  stat- 
utes for  the  better  execution  thereof  have  not 
repealed  the  state  prohibition  legislation  ex- 
cept where  the  latter  conflicts  with  the  former. 
The  state  legislation,  if  it  is  merely  more  gen- 
eral or  more  effective  than  the  federal  provi- 
sions, is  in  no  wise  restricted  thereby.  The 
Eighteenth  Amendment  itself  provides  that — 

"Congress  and  the  several  States  shall  have 
concurrent  power  to  enforce  this  article  by  ap- 
propriate legislation." 

This  gives  to  the  states  power  to  enact 
legislation  to  aid  even  in  the  enforcement  of 
the  Eighteenth  Amendment  But  it  does  not 
restrict  the  power  of  the  states  to  make  their 
own  police  regulations  against  intoxicating 
liquorsr  more  extensive  and  of  broader  scope 
than  the  Eighteenth  Amendment. 

This  court  has  held  to  the  above  purport  in 
State  V.  Fore,  180  N.  C.  744.  105  S.  B,  334, 
and  we  can  add  nothing  thereto.  In  State 
y.  Muse,  181  N.  C.  506  107  S.  E.  320,  at  last 
term,  the  court  held  that — 

"A  state  statute  in  furtherance  of,  and  not  in 
conffict  with,  the  Federal  Prohibition  Law,  may 
be  declared  a  valid  exercise  of  the  police  power 
of  the  state,  expressly  sanctioned  by  the  Eight- 
eenth Amendment  to  the  United  States  Consti- 
tution." 

There  was  no  search  or  seizure  In  this 
case,  and  we  have  discussed  the  rules  appli- 
cable, only  in  view  of  the  motions  made  by  the 
defendant.  If  the  "John  Doe  warrant"  was 
illegal,  which  we  are  not  called  upon  to 
consider,  as  it  is  not  set  out  or  described, 
the  defendant  was  arrested  without  warrant, 
but  the  officers  complied  with  the  require- 
ment of  the  statute,  which  is  as  follows: 

"C.  S.  i  4548.  Procedure  on  Arrest  Without 
Warrant.  BJvery  person  arrested  without  war- 
rant shall  be  either  immediately  taken  before 
some  magistrate,  having  jurisdiction  to  issue  a 
warrant  in  the  case,  or  else  committed  to  the 
county  prison  and,  as  soon  as  may  be,  taken 
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before  such  magistrate,  who  on  proper  proof, 
shall  issue  a  warrant  and  thereon  proceed  to 
act  as  may  be  required  by  law.' 


>» 


The  motion  for  nonsuit  requires  no  dis- 
cussion. The  indictment  was  in  five  counts. 
The  defendant  was  convicted  on  the  fourth 
count  for  keeping  in  his  possession  intoxi- 
cating liquors  for  sale.  The  court  charged 
the  jury  that  the  provision  in  the  statute 
making  the  possession  of  more  than  a  gallon 
of  liquor  prima  facie  evidence  had  no  applica- 
tion in  this  case,  because  the  evidence  tended 
to  show  that  the  defendant  had  in  his  pos- 
session not  exceeding  five  pints  of  liquor, 
but  if  the  Jury  found  beyond  a  reasonable 
doubt  that  the  defendant  had  any  quantity 
of  intoxicating  liquor  in  his  possession  for 
the  purpose  of  sale,  to  return  a  verdict  of 
guilty,  but  if  they  did  not  so  find  the  verdict 
should  be  not  guilty. 

There  are  ^\e  other  cases  at  this  term,  all 
from  Buncombe,  upon  similar  facts,  as  to 
which  a  per  curiam  opinion  affirming  the 
judj^ment  has  been  entered  in  accordance 
with  this  opinion. 

No  error. 

HOKE  and  STACY,  JJ.,  concur  in  result 
ADAMS,  J.,  did  not  sit 


nv-  N.  C.  739) 

MERONEY  V.  CHEROKEE  LODGE  NO.  146, 
A.  F.  &  A.  M.  (No.  588.) 

(Supreme  Court  of  North  Carolina.    Dec.  21, 

1921.) 

I.  Deeds  ^=»93»liitent  as  shown  by  whole  In- 
strument ascertained. 

A  deed  must  be  construed  as  a  whole,  and 
the  intent  of  the  parties  ascertained  and  effec- 
tuated. 


2.  Easements  ^=9 1 2  (2)— Deed  to  third  story 
held  to  convey  easement  In  stairway. 

A  deed  conveying  third  floor  of  a  building 
held  also  to  convey  an  easement  in  and  right 
to  use  stairway  on  the  outside  of  building  ez- 
tendiug  over  the  adjoining  lot,  which  also  be- 


Appeal  from  Superior  Court,  Cherokee 
County;   Long,  Judge. 

Action  by  B.  B.  Meroney  against  Cherokee 
Lodge,  No.  146,  A.  F.  &  A.  M.  Judgment  for 
defendant,  and  plaintiff  appeals.     No  error. 

This  is  an  action  to  try  the  right  or  title 
to  an  easement,  and  to  remove  a  cloud  which 
rests  upon  it  because  of  an  adverse  claim, 
which  is  asserted  by  the  defendant. 

In  the  year  1908,  and  prior  thereto,  A.  A. 
Fain  owned  a  lot  in  the  town  of  Murphy. 
Upon  one  part  of  the  lot  there  was  a  three- 
story  brick  building,  the  third  story  of  which 
was  leased  to  the  defendant,  Cherokee  Lodge, 
at  which  time  access  to  the  third  story  was 
by  means  of  a  stairway  on  the  outside  of  the 
building,  over  the  vacant  part  of  the  lot 
adjoining  the  same,  and  which  was  owned 
by  A.  A.  Fuiu,  which  led  to  a  hall  on  the 
second  floor  of  the  building,  and  thence  ^up 
an  inside  stairway  in  the  hall  to  the  third 
story. 

On  July  7,  1908,  while  the  defendant. 
Cherokee  Lodge,  hud  the  third  story  leased, 
and  was  using  the  same  as  a  Masonic  hall, 
access  thereto  being  by  said  stairways,  A.  A. 
Fain  and  wife  conveyed  the  third  story  of 
the  building,  "'together  with  the  right  to 
keep,  use,  and  enjoy  a  stairway  substantially 
as  now  placed  in  the  huilding,  with  full,  free, 
and  proper  ingress,  egress,  and  regress  to  said 
third  story,  etc.,  to  defendant,  Cherokee 
Lodge,  and  contracted  and  agreed  that  their 
heirs  and  assigns  shall  keep  up  and  maintain, 
at  their  own  expense,  the  stairways  in  the 
building  leading  to  the  third  story." 

ij'rom  the  making  of  the  deed  in  the  year 
1908,  the  Masons  have  occupied  the  third 
story  of  the  building  under  it,  and  have,  at 
all  times,  used  the  stairways,  as  above  de- 
scribed, and  are  now  using  the  same.  A.  A. 
Fain  continued  to  own  the  adjoining  lot, 
and  the  lot  on  which  the  three-story  brick 
building  stood,  until  a  short  time  before  the 
commencement  of  this  action,  when  he  sold 
both  lots,  and,  as  defendant  contends,  sub- 
ject to  the  easement  or  right  of  defendant  to 
use  the  stairway  over  the  vacant  lot.  From 
the  time  the  third  story,  together  with  the 
right  of  Ingress,  egress,  and  regress  by  way 


longed  to  the  grantor,  though  the  word  "ap-    ^^  ^^^  stairways,  was  conveyed  by  A.  A. 
purtenances '  was  used  m  the  warranty,  and  not    «  ,      ^      ^w      i-iiT      1        t    ^         i      *1 
ihe  appropriate  part  of  the  deed  for  coiveyance    J-^'"   J«   "»«   Cherokee  Lodge,   to   the  year 
of  an  easement  1008,  it  was  understood  by  all  parties,  as 

defendant  contends,  that  the  Lodge  was  the 
owner  of  an  easement  in  said  stairway  over 
the  adjoining  lot,  and  this  ownership  was 
not  questioned,  but  was  recognized,  imtil 
some  time  in  the  year  1920,  being  more  than 
12  years  after  the  conveyance  was  made  to 
the  lodge  by  A.  A.  Fain,  and  about  two  years 
after  plaintiff  bought  the  vacant  lot,  and 
then  it  was  only  questioned  by  the  plaintiff, 
the  purchaser  of  the  property  to  which  the 
easement  was  attached,  and  then  only  after 
he  had  failed  to  make  payment  of  the  bal- 


3.  Easements  ^=»22— Grantee  held  to  take  lot 
subject  to  easement  In  stairway. 

Where  owner  of  two  lots,  on  one  of  which 
was  a  building  with  outer  stairway  extending 
over  the  other,  conveyed  the  third  floor  of  the 
building  and  covenanted  to  maintain  stairway, 
aud  later  conveyed  the  adjoining  lot  to  another 
person,  heUit  that  the  grantee  of  the  adjoining 
lot  took  the  same  subject  to  an  easement  of 
the  owner  of  the  tliird  floor  in  the  stairway, 
such  grantee  having  knowledge  that  the  stair- 
way provided  the  only  access  to  the  third  floor. 


^S9For  other  oases  see  same  topic  and  KEY-NUMBER  In  aU  Key-Numbered  Digests  and  Indexes 
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ance  of  the  purchase  price  of  the  lot  and 
the  same  was  advertised  under  the  deed  of 
trust  that  plaintiff,  Meroney,  had  given  as 
security  for  the  balance  due  on  the  purchase 
price  for  the  lot;  and  defendant  contends 
that  this  question  was  not  at  this  time  made 
bona  fide,  but  was  raised  for  the  purpose 
of  delaying  the  collection  of  the  purchase 
money,  as  plaintiff  enjoined  the  trustee  from 
collecting  the  money  under  the  deed  of  trust 
(this  not  being  material). 

It  was  not  disputed  that  A.  A.  Fain  was 
the  owner  of  the  entire  land,  embracing  both 
lots,  when  he  made  the  deed  to  Cherokee 
Lodge  in  1908,  and  there  was  no  dispute  that 
the  stairway  in  question  was  exactly  the 
same  when  the  deed  was  made  in  190S  as  it 
was  on  the  day  plaintiff  brought  his  action, 
and  it  was  not  denied  that  the  stairway  had 
been  kept  and  maintained  all  the  time,  in 
the  same  place,  manner,  and  condition,  as 
when  the  conveyance  was  made  in  the  year 
1908,  nor  that  the  defendant,  under  the  deed, 
took  charge  of  the  stairway  and  used  the 
same  all  the  time  since  the  deed  was  made, 
and  that  it  is  now  using  the  same,  and  that 
plaintiff  bought  the  vacant  lot  in  1918  with 
s^ld  stairway  upon  it,  and  with  the  knowl- 
edge that  the  defendant  was  using  the  stair- 
way in  the  same  condition  as  it  was  when 
Fain  conveyed  the  property. 

The  following  are  the  provisions  in  the 
deed  to  the  defendant  of  A.  A.  Fain  and  wife, 
under  whom  plaintiff  claims  both  lots : 

This  deed  conveys  the  land  in  fee,  "together 
with  the  right  to  keep,  use,  and  enjoy  a  stair- 
way substantially  as  now  constituted  in  said 
building,  and  full,  free,  and  proper  ingress, 
ogress,  and  regress  to  said  third  story;  the  un- 
reserved and  unrestricted  right  to  have,  use, 
and  enjoy  the  third  story  of  any  building  that 
may  in  future  be  erected  on  said  lot,  with  said 
rights  of  ingress,  egress,  and  regress  thereto 
and  therefrom,  and  also  the  full  and  unrestrict- 
ed right  to  have,  erect,  use,  maintain,  and  enjoy 
the  second  story  of  any  building  in  the  future 
erected  on  said  lot  thereon  of  less  height  than 
three  stories  by  the  grantors,  their  heirs  or 
assigns,  including  the  right  to  build  above  any 
building  that  may  be  erected  on  said  lot  one 
story,  for  a  lodge  room  and  anterooms,  with 
full  rights  of  egress,  ingress,  and  regress  as 
aforesaid;  *  *  *  that  they  are  seized  in  fee 
of  said  premises,  and  have  a  right  to  convey 
the  same  in  fee  simple;  that  the  same  are  free 
from  incumbrances;  that  they  wiU,  and  their 
heirs,  administrators  and  executors  shall,  for- 
ever warrant  and  defend  the  title  to  the  said 
land  and  premises,  with  the  appurtenances,  un- 
to the  said  party  of  the  second  part,  heirs  and 
assigns,  against  the  lawful  claims  of  all  persons 
whomsoever;  and  it  is  covenanted  and  agreed 
between  the  parties  to  these  presents  that  the 
said  parties  of  the  first  part,  and  their  heirs 
and  assigns,  shall  keep  up  and  maintain,  at  their 
own  expense,  the  stairways  in  said  building 
leading  to  said  third  story,  and  suitable  and 
convenient  stairways  in  any  building  in  future 
erected  on  said  lot." 


It  was  agreed  by  the  parties  that  the  pre- 
siding Judge  might  hear  the  case  without 
the  aid  of  a  jury,  and  it  was  stated  by  coun- 
sel for  both  parties  that  the  matter  to.  be 
tried  was  a  question  of  law  for  the  court  to 
decide,  but  the  judge  stated  that  he  would 
have  a  jury  Impaneled  to  the  end  that  he 
might  submit  an  issue  of  fact.  If  any  should 
arise. 

The  court  rendered  the  following  judg- 
ment: 

"This  cause  coming  on  to  be  tried  by  the 
court  and  a  jury,  counsel  for  the  parties  make 
the  following  admissions:  'It  is  admitted  Uiat 
on  the  7th  day  of  July,  1908,  A.  A.  Fain  was 
the  owner  of  the  lands  described  in  plaintiff's 
complaint.  It  is  further  admitted  that  A.  A. 
Fain  was  the  owner  of  the  adjoining  lot  known 
as  the  Hardware  lot,  described  in  the  deed  from 
A.  A.  Fain  and  wife  to  Cherokee  Lodge,  No. 
14C,  dated  July  7,  1908,  which  was  duly  re- 
corded. Defendant's  counsel  say  they  admit 
that  the  plaintiff  owns  the  lot  described  in  the 
complaint,  subject  to  the  easement  in  the  stair- 
way set  up  in  the  defendant's  answer.'  It  was 
further  agreed  that  the  court  might  find  the 
facts  and  apply  the  law  and  render  judgment, 
but  the  court  stated  that  it  would  submit  an  is- 
sue to  the  jury  if  the  court  saw  fit  to  do  so, 
and  did  submit  the  following  issue,  viz.:  '(1) 
Does  the  defendant  own  an  easement  in  the 
stairway  on  the  lot  described  in  the  complaint?' 
and,  under  instructions  of  the  court,  after  hear- 
ing the  evidence  and  argument,  and  in  view  of 
said  admissions,  the  jury  having  answered  the 
issue  *Yes,'  it  is  now,  on  motion  of  ♦  ♦  ♦ 
attorneys  for  defendant,  considered  and  ad- 
judged by  the  court  that  the  defendant,  Chero- 
kee Lodge,  No.  146,  A.  F.  &  A.  M.,  is  the  owner 
of  the  easement  in  the  stairway  on  the  land  de- 
scribed in  the  complaint,  as  set  up  in  the  an- 
swer in  this  cause,  and  is  entitled  to  use  and 
enjoy  said  easement  under  its  right  and  title 
thereto,  the  same  not  being  a  cloud  on  plain- 
tiff's title,  and  it  is  further  adjudged  that  the 
defendant  have  and  recover  ♦  •  •  its  costs 
in  this  action  incurred,  to  be  taxed  by  the  clerk.'* 

Plaintiff  excepted  and  appealed. 

Dillard  &  Hill,  of  Murphy,  for  appellant 
M.  W.  Bell  and  J.  D.  Mallonee,  both  of 
Murphy,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  There  was  evidence  in  this  case 
which  very  strongly  tended  to  show  that  the 
Lodge  never  paid  any  rent  nor  gave  any 
other  consideration  for  the  use  of  the  stair- 
way, but  has  continued  to  use  It  from  the 
beginning  without  let  or  hindrance.  W.  W. 
Woodbury  testified: 

"There  is  no  other  means  of  ingress  and 
egress  to  and  from  the  lodge  other  than  this 
stairway.    It  is  about  four  feet  wide.' 


tt 


There  was  no  other  way  to  and  from  the 
third  story  of  the  building  which  defendant 
had  any  right  to  use  except  the  stairway  in 
question.  There  was  an  elevator  in  the  build- 
ing from  the  ground  floor  to  the  second  story^ 
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)ut   it  belonged  to  the  hardware  company,  r  uses  language  sufficient  to  create  the  ease^ 


ind  was  not,  in  law  or  in  fact,  usable  l^ 
:he  defendant  as  a  way,  or  part  of  the  way, 
jp  and  down.  The  plaintiff  himself  test!- 
tied: 


<<i 


'I  knew  the  lodge  had  been  using  the  stair- 
way, and  had  used  it  as  a  member  myself.  I 
brought  suit  to  restrain  the  sale  of  that  lot  un- 
der deed  of  trust  to  Jarrett,  after  default  on 
my  part  as  to  the  note,  which  I  refused  to 
pay  when  dae.  Up  to  that  time  I  bad  never 
made  any  daim  to  the  lodge  about  the  stair- 
way, and  had  not  spoken  to  any  member  or  of- 
ficer of  the  lodge  with  reference  to  quitting  its 
use.  I  set  up  this  claim  last  year.  The  second 
consideration  in  bringing  this  suit  is  to  obtain 
a  diminution  in  the  purchase  price.  I  made  no 
demand  upon  any  one  for  that  stairway  until 
after  my  property  was  advertised  for  sale.' 


tt 


It  will  be  seen,  therefore,  that  the  present 
claim  is  the  result  of  an  afterthought,  the 
l)Uiintiff  having  no  real  excuse,  in  reason  or 
justice,    for  his  present  attitude.     But  we 
deem  it  clear  that  his  position,  now  assumed, 
is  indefensible  in  law,  and,  besides,  that  his 
couduct  has  been  such,  with  reference  to  the 
use  of  the  stairway,  as  to  indicate  that  he 
believed    all    the    time,    and    until    he    was 
pressed  for  the  payment  of  a  debt,  that  he 
had,  by  his  deed  and  the  outward,  visible, 
and  undeniable,  circumstances  and  surround- 
ings  attending  its  execution,  conveyed  the 
easement  for  the  use  of  the  stairway  wfrth 
the  land  Itself,  and  as  incident  and  appurte- 
nant thereto.  The  third  story  of  the  building 
would  have  been  worthless  to  the  defendant 
without  the  privilege  of  using  the  only  way 
for  ingress  and  egress,  which  was  essential 
to   its  -reasonable  enjoyment.     We  held   in 
Carmon  v.  Dick,  170  N.  O.  305-308,  87  ».  E. 
224,  that  there  are  three  things  necessary  to 
the  creation  of  an  easement  upon  the  sever- 
ance of  an  estate,  where  the  owner  before  the 
severance  made  or  used  an  improvement  in 
one  part  of  the  estate  for  the  benefit  of  anoth- 
er:   First,  there  must  be  a  separation  of  the 
title ;  second,  it  must  appear  that,  before  the 
separation  took  place,  the  use  which  gives  rise 
to  the  easement  shall  have  been  so  long  con- 
tinued and  so  obvious  or  manifest  as  to  show 
thnt  it  was  meant  to  be  permanent;    and, 
third,  that  the  easement  shall  be  necessary 
to  the  beneficial  enjoyment  of  the  land  grant- 
ed or  retained.    An  easement  which  is  ap- 
parent and  continuous,  such  as  a  drain  or 
other  artificial  water  course,  a  thing  which  is 
continuous   in  its  service,   and  which  does 
not  require  any  active  intervention  of  the 
owner  for  its  continuance,  and  can  always 
be  seen  or  known  on  careful  inspection,  will 
pass   on    the   severance   of   two   tenements 
as  appurtenant,  without  the  use  of  the  word 
^'appurtenances' ;    but  an  easement  which  is 
not  apparent  and  continuous,  such  as  a  right 
of  way,  which  la  enjoyed  at  intervals,  leav- 
ing no  visible  sign,   in  the  interim,   of  its 
existence,  will  not  pass  unless  the  grantor 


ment  de  novo.  Jones  on  Easements,  I  145; 
Kelly  V.  Dunning,  43  N.  J.  Eq.  62,  10  Atl. 
276 ;  KlefPer  v.  Imhoff,  26  Pa.  438.  It  was 
said  by  Justice  Earle  that  there  is  a  dis- 
tinction between  an  easement,  such  as  a  right 
of  way  or  easement  used  from  time  to  time, 
and  an  easement  of  necessity,  or  continuous 
easement,  which  the  law  recognizes,  and  it 
is  clear  that,  upon  a  severance  of  tenements, 
an  easement  used  as  of  necessity,  or  in  its 
nature  continuous,  will  pass  by  Implication 
of  law  without  any  words  of  grant;  but,  with 
regard  to  an  easement  which  is  used  from 
time  to  time  only,  it  wiU  not  pass,  unless 
the  owner,  by  appropriate  language,  shows 
an  intention  that  it  should  pass.  Polden  v. 
Bastard,  4  B.  &  S.  258  (s.  c,  L.  H.  1  Q.  B. 
156).  A  way  of  necessity  is  founded  upon  an 
implied  grant,  the  necessity  of  itself  not 
creating  the  right,  but  being  only  a  circum- 
stance resorted  to  for  the  purpose  of  show- 
ing the  intention  of  the  parties,  and  thereby 
raising  the  implication  of  a  grant  This 
right  is  created  by  the  change  of  ownership 
of  a  portion  of  an  estate,  the  latter  having 
attached  to  it  by  construction,  as  an  incident, 
a  right  of  way  over  the  ungranted  portion, 
this  being  presumed  to  have  been  the  Inten- 
tion of  the  parties.  Jones  on  Easements,  i 
304,  thus  states  this  view: 

"This  is  an  application  of  the  maxim  that  one 
is  always  understood  to  intend,  as  an  incident 
to  a  grant,  what  is  necessary  to  give  effect 
thereto  which  is  in  the  grantor's  power  to  be- 
stow. The  rule  applies  when  there  has  been 
a  severance  of  the  property,  one  portion  of 
which  has  been  rendered  inaccessible  except 
by  passing  over  the  other  or  by  trespassing  on 
the  lands  of  a  stranger.  When  a  landowner 
conveys  a  portion  of  his  lot  the  law  will  not 
presume  it  to  have  been  the  intention  of  the 
parties  that  the  grantee  shall  derive  no  benefi- 
cial enjoyment  thereof  in  consequence  of  its 
being  inaccessible  from  the  highway,  or  that 
the  other  portion  shall,  for  like  reason,  prove 
useless  to  the  grantor.  This  species  of  right 
of  way,  therefore,  in  the  absence  of  anything 
to  the  contrary  contained  in  the  deed,  becomes 
an  incident  to  the  grant  as  indicative  of  the 
intention  of  the  parties." 

As  to  what  should  be  the  degree  of  neces- 
sity in  order  to  create  this  right  by  impli- 
cation based  upon  the  presumed  Intuition  of 
the  parties,  it  was  said  in  Kelly  v.  Dunning, 
supra,  that  the  right  must  be  necessary  to 
the  beneficial  use  of  the  land  granted  or 
retained,  and  to  its  convenient  and  comfort- 
able enjoyment,  as  it  existed  at  the  time  of 
the  grant;  this  rule  being  deemed  as  em- 
inently reasonable  and  Just,  and  its  adoption 
as  essential,  that  full  effect  may  be  given 
to  the  principle  of  which  it  is  an  adjunct 
Chancellor  Kent  said  in  his  Commentaries, 
at  467: 

"Some  things  will  pass  by  the  conveyance  of 
land  as  incidents  appendant  or  appurtenant 
thereto.    This  is  the  case  with  a  right  of  way 
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or  other  easement  appurtenant  to  laid.  And, 
if  a  bouse  or  store  be  conveyed,  everything 
passes  which  belongs  to  and  is  in  use  for  it,  as 
an  incident  or  appurtenance.*' 

It  was  held  in  Hair  v/  Downing,  96  N.  O. 
172-175,  2  S.  E.  520,  that  the  servitude  of 
the  one  (tract  of  land)  to  tl)e  other,  existing 
when  both  belonged  to  one  owner,  remained 
when  the  severance  was  effected  by  the  dif- 
ferent conveyances.  The  easement  passed 
with  the  legal  estate  in  the  tract  to  which 
it  adhered,  and  in  the  like  plight  was  the 
servient  tenement  conveyed  to  the  plaintiff, 
whose  rights,  especially  after  full  notice, 
cannot  be  superior  to  those  of  his  grantor. 

Where  one  having  two  tenements,  and  a 
gutter  from  one  of  them  ran  over  or  across 
the  other,  sold  one  tenem^^nt  to  one  and  the 
other  to  another,  it  was  held  that  the  ease- 
ment and  servitude  of  the  gutter  passed  with 
the  respective  estates  by  the  form  of  the 
grant.  CoiJe's  Case,  Year  Book,  11  Hen, 
VII,  25.  So,  where  the  owner  built  an  aque- 
duct from  a  spring  on  his  land  to  his  dwell- 
ing, and  granted  the  dwelling,  the  easement 
passed  with  it.  Nicholas  v.  Chamberlain, 
Cro.  Jac.  121;  both  of  the  above  cases  are 
cited  in  Washburn  on  Easements,  with  other 
cases,  a(  page  40  and  following.  In  Gould 
on  Waters,  p.  354,  the  doctrine  is  thus  de- 
clared: 

'*A  grant  by  the  owner  of  a  tenement  of  part 
of  that  tenement,  as  it  is  then  used  and  enjoy- 
ed, passes  to  the  grantee  by  implication  ♦  •  ♦ 
as  also  those  easements  which  the  grantor  can 
convey,  and  which  are  necessary  to  the  reason- 
able enjoyment  of  the  granted  property,  and 
have  been  and  are,  at  the  time  of  the  grant, 
used  by  the  owner  of  the  entirety  for  the  bene- 
fit of  the  granted  tenement'* 

So  it  is  said  by  another  author  that,  where 
the  terms  of  a  grant  are  general  or  indeduite, 
so  that  its  construction  is  uncertain  and 
ambiguous,  the  acts  of  the  parties  contem- 
poraneous with  the  grant,  giving  a  practical 
construction  to  it,  shall  be  deemed  to  be  a 
just  exposition  of  the  intent  of  the  parties. 
Angell  on  Water  Courses,  p.  363,  and  cases 
cited  in  note  1,  and  among  them  Jennisou  v. 
Wallier,  11  Gray  (Mass.)  420,  and  Wood- 
cock V.  Estey,  43  Vt.  622.  The  effect  of  a 
conveyance  of  land,  with  the  attaching  ease- 
ments, in  transferring  them  also,  is  ruled  in 
a  similar  way  in  Lampman  v.  Millss,  21  N. 
Y.  505,  the  court  declaring  that  the  diversion 
of  a  natural  stream  into  an  artificial  channel 
for  relief  from  overflow,  and  the  land  in 
that  condition  being  sold  to  different  persons, 
they  each  take  their  respective  estates,  bene- 
Dted  or  burdened  with  the  easement.  The 
same  doctrine  is  recognized  in  Shaw  v.  Ether- 
idge,  48  N.  O.  300.  The  suit  there  was  for 
obstructing  a  ditch,  and  the  outflow  of  water 
from  the  plaintiff's  land  through  it  The 
defendant,  when  owning  both,  had  cut  the 
ditch,  and  then  sold  the  lower  tract  to  the 
plaintiff.    The  court  charged  that,  if  the  de- 


fendant obstructed  the  ditch  after  he  sold 
to  the  plaintiff,  or  if  additional  obstructions 
were  placed  in  the  ditch  so  as  to  impede 
the  flow  of  water  from  plaintiff's  land,  he 
was  entitled  to  damages,  and  this  charge 
was  sustained. 

These  views  are  substantially  stated  and 
approved  by  this  court  in  Hair  v.  Downing, 
supra,  and  the  principles  there  applied  coin- 
cide with  those  we  laid  down  in  Carmon  v. 
Dick,  supra,  the  two  cases  being  closely 
analogous. 

This  case  is  stronger  for  the  defendant,  if 
it  is  possible  for  it  to  be  so,  than  any  of 
the  cases  we  have  cited  were  for  the  parties 
therein,  who  claimed  the  easements  l^  im- 
plication. The  deed  we  are  considering  does 
not  use  the  w^ord  "appurtenances,"  in  the 
premises  of  the  deed,  but  this  is  not  essential 
to  the  existence  of  the  easement,  under  the 
facts  and  circumstances  of  this  case,  as  the 
easement  of  using  the  stairway  for  access 
to  and  exit  from  the  upper  stories  of  the 
building  was  not  only  "open  and  visible"  at 
the  time  of  the  conveyance  to  the  defendant, 
but  manifestly  intended  by  the  plaintiff  to 
pass  with  the  land  as  essential  to  its  en- 
joyment.    It  could  .hardly  be  more  so. 

[1]  The  word  "appurtenances"  is  used  in 
the  warranty,  and,  while  this  is  not  the  ap- 
propriate part  of  the  deed  for  a  conveyance 
of  an  easement,  it  throws  light  upon  the 
previous  clauses  of  the  instrument,  if  there 
is  any  ambiguity  in  them.  The  modern  doc- 
trine, that  a  deed  must  be  construed,  as  a 
whole,  or  by  spreading  it  out  before  us  so 
that  we  see  it  by  its  four  corners,  was  adopt- 
ed by  us  many  years  ago,  one  of  the  earlier 
cases  being  Kea  v.  Kobeson,  40  N.  P.  373, 
which  was  later  followed  by  Gudger  v.  White, 
141  N.  C.  507,  54  S.  E.  386,  where  the  rule 
was  exhaustively  considered  and  the  former 
cases  fully  cited.  It  was  there  said  that  we 
are  required  by  the  settled  canon  of  con- 
struction  so  to  interpret  it  as  to  ascertain 
and  effectuate  the  intention  of  the  parties. 
Their  meaning,  it  is  true,  must  be  expressed 
in  the  instrument;  but  it  is  proper  to  seek 
for  a  rational  purpose  in  the  language  and 
provisions  of  the  deed,  and  to  construe  it 
consistently  with  reason  and  common  sense. 
If  there  is  any  doubt  entertained  as  to  the 
real  intention,  we  should  reject  that  inter- 
pretation which  plainly  leads  to  injustice  and 
adopt  that  one  which  conforms  more  to  the 
presumed  meaning,  because  it  does  not  pro- 
duce unusual  and  unjust  results.  All  this  is 
subject,  however,  to  the  inflexible  rule  that 
the  intention  must  be  gathered  from  the  en- 
tire instrument,  "after  looking,"  as  the 
phrase  is,  "at  the  four  corners  of  it"  And, 
again,  that  words  should  always  operate  ac- 
cording to  the  intention  of  the  parties,  if  by 
law  they  may,  and  if  they  cannot  operate  In 
one  form  they  shall  operate  in  that  which 
by  law  will  effectuate  the  intention.  This 
is  the  more  Just  and  rational  mode  of  ex- 


N.(U 


STATE  V.  MUNDY 
(110  S.K.) 


93 


ponndinir  a  deed,  for,  tf  the  intention  cannot 
be  ascertained,  the  rigorous  rule  is  resorted 
to,  from  the  necessity  of  taking  the  deed  most 
strongly  against  the  grantor.    That  case  was 
followed  by  Bryan  v.  Eason,  147  N.  C.  284, 
(a  S.  E.  71,  where  this  sensible  and  liberal 
canon  of  interpretation  was  approved  and  ap- 
plied in   the   construction   of   three   deeds, 
which  were  considered  as  parts  of  one  in- 
divisible transaction,  for  the  purpose  of  de- 
ciding what  estate  was   conveyed   thereby. 
After  this  came  Triplett  v.  Williams,  149  N. 
C.  3U4.  63  S,  E.  79,  24  L.  R.  A,  (N.  S.)  514, 
and.  still  later  on,  Beacom  v.  Amos,  161  N. 
C.  357,  77  S.  E.  407,  wher«  all  the  interven- 
ing cases  are  collected  and  some  of  them 
reviewed.    Justice  Story,  in  Tieman  v.  Jack- 
M)n,  5  Pet.  580,  8  L.  Ed.  234,  stated  the  prin- 
ciple to  be  that,  whatever  may  be  the  inac- 
curacy of  expression,  or  the  inaptness  of  the 
words  used  in  an  instrument,  in  a  legal  view, 
!f  the  intention  to  pass  the  legal  title  to  prop- 
erty can  be  clearly  discovered,  the  court,  will 
give  effect  to  it,  and  construe  the  words  ac- 
cordingly.   Jones  on  the  Law  of  Real  Prop- 
erty asserts   that  the  inclination  of  many 
courts  at  the  present  day  is  to  regard  the 
whole  instrument  without  reference  to  for- 
mal divisions.    The  deed  is  so  construed,  if 
possible,  as  to  give  effect  to  all  its  provi- 
sions, and  thus  effectuate  the  intention  of 
the  parties.     When  an  instrument  is  infor- 
mal, the  interest  transferred  by  it  depends 
not  so  much  upon  the  words  and  phrases 
it  contains  as  upon  the  intention  of  the  par- 
ties as  indicated  by  the  whole  instrument 
Vol.  1,  §  568. 

[2,  3]  If  we  construe  the  deed  in  question 
under  this  well-established  rule,  we  are  of 
the  opinion  that  the  deed,  on  its  face,  keeping 
all  of  its  provisions  distinctly  before  us, 
clearly  indicates  the  intention  of  the  parties 
to  have  been,  at  the  time  it  was  executed, 
tbat  the  use  of  the  outer  stairway  should 
pass  to  the  grantee. 

We  therefore  hold  that  the  claim  of  an 
easement  in  the  stairway  is  no  cloud  upon 
plaintifrs   title,   and   that  the   verdict  and 
judgment  were  correct 
No  error. 
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STATE  V.  MUNDY.    (No.  433.) 

(Supreme  Court  of  North  Carolina.     Dec.  21, 

1921.) 

1.  ladictmeat  and  Information  ^=s>202 (8)— Ob- 
jection btocanse  of  duplioity  must  be  made  be- 
fore verdioiL 

Objection  to  bill  of  indictment  on  account 
of  duplicity  comes  too  late  after  verdict. 

2.  litoxloatlng  llqnors  <@=»209— Indictment  held 
to  cbarge  unlawful  mannfacture  of  liquor. 

An  indictment  charging  that  defendant  "un- 
lawfully and  willfully  did  allow  a  distillery  to 


be  erected  upon  premises  in  his  possession  and 
under  his  control,  and  did  manufacture,  dis- 
till and  make  spirituous  and  intoxicating  liq- 
uors," held  to  charge  the  unlawful  manufacture 
of  spirituous  liquors,  in  violation  of  C.  S.  § 
3409. 

3.  Criminal  law  C:=»4r3<2)— Exclusion  of  de- 
fendant's testimony  as  to  his  declaration 
proper. 

In  prosecution  for  manufacturing  spiritu- 
ous liquors  in  violation  of  C.  S.  §  3409,  refusal 
to  permit  defendant  to  testify  as  to  a  consistent 
declaration  made  by  bim,  to  corroborate  his 
testimony  denying  his  guilt,  the  effect  of  which 
was  to  incriminate  another  person,  held  proper. 

4.  Criminal  law  ^ssl  i 70 <i)— Exclusion  of  evi- 
dence which  could  have  had  no  appreciable 
effect  on  verdict  harmless. 

Exclusion  of  defendant's  testimony  as  to 
declarations  made  by  him  to  corroborate  his 
testimony  denying  bis  guilt  held  harmless, 
where  such  testimony  would  not  have  added 
anything  to  the  testimony  defendant  had  al- 
ready given  and  if  admitted  could  have  had  no 
appreciable  effect  on  the  result. 

Appeal  from  Sui>erior  Court,  Mecklenburg 
County;   W.  F.  Harding,  Judge. 

Ben  Mundy  was  convicted  of  violating  the 
Prohibition  Law,  and  he  appeals.    No  error. 

Criminal  action  tried  before  his  honor  W. 
b\  Harding,  judge,  and  jury,  May  term,  1921, 
superior  court  of  Mecklenburg  county. 

Defendant  was  convicted  on  the  following 
bill  of  indictment: 

'The  jurors  for  the  state  upon  their  oath 
present  that  Ben  Mundy,  late  of  Mecklenburg 
county,  ajt  and  in  said  county,  on  the  7th  day  of 
March,  1921,  unlawfully  and  willfully  did  al- 
low a  distillery  to  be  erected  upon  premises  in 
his  possession  and  under  his  control,  and  did 
manufacture,  distill  and  make  spirituous  and 
intoxicating  liquors.' 


t» 


The  evidence  in  chief  on  the  part  of  the 
state  is  as  follows: 
V.  P.  Fesperman  testifled: 

"I  am  deputy  sheriff  of  Mecklenburg  county. 
From  the  information  that  I  received,  on  the 
7th  day  of  March,  1921, 1  went  out  in  the  coun- 
try to  the  premises  of  the  defendant  and  ex- 
amined his  premises.  In  the  front  room  of 
the  defendant's  house  in  a  closet  on  the  left- 
hand  side  I  found  a  still  cap,  two  connecting 
pipes,  and  a  lot  of  new  sheet  copper.  Piled 
upon  this  was  400  pounds  of  sugar  in  100 
pound  sacks.  In  this  room  there  were  two 
empty  sugar  sacks,  which  had  recently  con- 
tained sugar.  There  was  another  empty  sugar 
sack  in  another  room.  The  empty  sacks  were 
like  the  sacks  that  had  sugar  in  them,  and 
when  shaken  the  sugar  sprinkled  out.  I  found 
a  large,  new,  copper  funnel  in  the  safe  in  the 
dining  room.  [This  copper  funnel  was  intro- 
duced in  evidence  and  a  size,  shown  to  the  jury. 
The  still  cap  and  pipes  were  also  introduced 
in  evidence  and  shown  to  the  jury.]  I  also 
found  a  still  worm  concealed  under  the  hay  in 
the  barn.    The  still  worm  was  wet  at  the  time 
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I  f  omid  it,  and  had  upon  it  the  odor  of  whisky, 
and  had  been  used  in  making  whiaky  either  the 
night  before,  or  the  day  before.  It  had  meal 
and  other  evidence  of  its  use  upon  it. 

"The  defendant  told  me  that  he  knew  nothing 
about  the  worm  in  the  barn,  and  also  told  me 
that  he  knew  nothing  about  the  sugar  in  the 
closet.  I  told  him  that  I  would  take  the  sugar, 
as  it  did  not  belong  to  him.  He  then  said  that 
it  was  his  sugar.  I  arrested  the  defendant,  and 
we  went  over  to  Mr.  Cross'  In  order  to  get 
Mr.  Gross  to  go  on  the  defendant's  bond.  The 
defendant  then  told  Mr.  Cross  that  he  did  not 
know  the  still  or  worm  was  there;  that  a  fel- 
low had  left  it  there,  and  when  Mr.  Cross  asked 
him  who  had  left  it  there,  he  said  that  he  did 
not  know  his  name." 

All  of  the  articles,  viz.,  the  worm,  the 
funnel,  the  still  cap,  the  connecting  pipe, 
which  were  found  on  the  premises,  were  In- 
troduced in  evidence  in  court. 

Cross-Bzamination: 

"I  went  to  the  defendant's  house  in  the  day- 
time. Mr.  and  Mrs.  Mundy  and  the  children 
were  not  there  at  home.  There  was  a  young 
man  there  about  18  years  old  called  Babe  Stiil- 
wcll.  He  told  me  that  he  stayed  there,  and  that 
he  ocaipied  the  left-hand  front  room.  The  de- 
fendant came  home  about  5  o'clock  while  I  was 
still  there,  and  I  arrested  him." 

Defendant,  a  witness  in  bis  own  behalf, 
testified  as  follows: 

"I  was  in  Charlotte,  having  brought  my  wife 
to  town  the  day  the  sheiiff  was  there.  I  found 
Sheriff  Fesperman  at  my  house  when  I  returned 
home.  He  told  me  what  they  had  found.  I 
knew  nothing  about  the  cap,  the  worm,  or  any 
of  the  stuff  being  there.  I  knew  nothing  about 
the  worm  in  the  bam  under  the  hay.  I  had 
nothing  to  do  with  making  whisky  either  di- 
rectly or  indirectly. 

"Babe  Stillwell  was  staying  at  my  house,  bad 
been  there  about  three  weeks,  and  he  roomed 
in  that  room  where  the  cap  and  other  stuff  was 
found.  I  knew  nothing  about  the  worm  in  the 
bam  under  the  hay.  I  bought  the  four  sacks 
of  sugar  a  few  days  before  that.  One  of  the 
sacks  was  for  myself,  and  the  other  three  sacks 
were  for  three  neighbors.  I  got  the  sack  of 
sugar  so  that  we  could  have  it  for  canning  pur- 
poses. I  do  not  know  about  the  empty  sacks, 
except  I  know  I  bought  Irish  potatoes  a  few 
days  before  that  and  they  were  put  in  sugar 
sacks,  and  I  planted  the  potatoes,  and  the 
sacks  were  there  somewhere. 

'*Babe  Stillwell  had  my  automobile  out  the 
night  before  all  night,  and  brought  it  back  the 
next  morning  about  11  o'clock,  and  then  I 
brought  my  family  to  Charlotte  in  the  auto- 
mobile and  left  StUlwell  at  home.  I  did  not 
know  that  he  was  engaged  in  making  liquor,  or 
that  he  had  placed  the  still  on  my  premises.' 


f> 


At  this  point  defendant  was  asked:  "What 
did  you  say  to  StUlwell?"  ObjecUon  by 
state.  Objection  sustained,  and  defendant 
excepted. 

Attorneys  for  defendant  stated  that  the 
defendant  proposed  to  prove  by  his  own  evi- 
dence that  after  he  had  been  apprised  of  the 


fact  tiiat  the  still  was  out  there^  he  upbraid- 
ed Stillwell  and  told  bim  he  had  no  business 
bringing  the  still  to  his  house;  that  he  liad 
gotten  witness  into  trouble. 

There  was  judgment  on  the  verdict,  and 
defendant  appealed,  assigning  for  error: 
First,  that  the  bUl  was  defective  in  that  it 
attempted  to  charge,  in  one  and  the  same 
count,  two  distinct  offenses.  One  under  sec- 
tion 3407,  G.  S.,  for  unlawfully  permitting  a 
still  to  be  set  up  for  operation  on  one's  land, 
and  the  other  for  the  unlawful  manufacturing 
of  spirituous  liquors  contrary  to  section  3409, 
and,  second,  that  the  declarations  of  defend- 
ant and  Stillwell  should  have  been  received 
in  corroboration  of  defendant's  testimony 
uenying  his  guilt. 

Stewart  &  McBae,  of  Charlotte,  for  appel- 
lant. 

J.  S.  Manning,  Atty.  Gen.,  and  Frank  Nash, 
Asst.  Atty.  Gen.,  for  the  State. 

HOKE,  J.  [1-4]  It  is  held  with  us  that 
an  objection  to  the  bill  of  indictment,  on  ac- 
count of  duplicity,  comes  too  late  after  ver- 
dict The  bill  undoubtedly  contains  a  proper 
charge  of  the  unlawful  manufacture  of  spir- 
ituous liquors  under  section  3409  of  the  Con- 
solidated Statutes,  and  as  a  matter  of  form 
this  will  suffice  to  uphold  the  judgment.  State 
V.  Burnett,  142  N.  C.  577,  55  S.  E.  72;  State. 
V.  Cooper,  101  N.  C.  page  684,  8  S.  E.  134. 
And  the  objection  to  the  ruling  of  the  court 
on  the  question  of  evidence  must  also  be  dis- 
allowed. There  is  doubt,  if  the  proposed 
declaration  comes  within  the  principle  per- 
mitting corroboration  by  consistent  declara- 
tions of  a  defendant  who  has  testified,  they 
seem  to  be  ratlier  an  effort  to  fix  the  crime 
on  the  third  party.  Babe  Stillwell;  but  if 
it  be  conceded  that  the  evidence  was  com- 
petent, there  was  no  testimony  from  Still- 
well or  any  other  that  they  heard  defendant 
make  these  alleged  statements.  And  on  the 
facts  presented  in  the  record,  it  is  clear 
that  the  excluded  evidence  added  nothing  to 
the  testimony  of  the  defendant  already  re- 
ceived, and  that  if  the  same  had  been  admit- 
ted it  could  have  had  no  appreciable  effect 
on  the  result.  In  Goins  v.  Training  School, 
169  N.  C.  page  739,  86  S.  B.  629,  speaking  to 
an  exception  of  this  character,  the  court 
said: 

"Besides  [if  the  evidence  had  been  properly 
excepted  to],  it  was  not  a  matter  of  sufficient 
importance  that  we  could  see  it  would  have 
probably  affected  the  result.  Courts  do  not 
now  grant  new  trials  for  merely  technical  ob- 
jections, unless  the  error  is  of  sufficient  im- 
portance to  justify  a  belief  that  if  the  error 
had  not  been  committed  the  result,  reasonably, 
would  have  been  different" 

— ^a  ruling  that  finds  support  in  many  of 
our  recent  declsiona  Powell  v.  R,  R.,  178 
N.  C.  pages  243-248,  100  S.  B.  424;  Brewer 
V.  Ring,  177  N.  C.  page  476,  99  S:  E.  35a    In 
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this  last  case,  Walker,  J.,  dellyering  the  opin- 
ion, has  well  said: 

"Courts  do  not  lightly  grant  reversals,  or  set 
aside  verdicts,  upon  grounds  which  show  the 
alleged  error  to  be  harmless  or  where  the  ap- 
pellant could  haye  sustained  no  injury  from 
it.  There  should  at  least  be  something  like 
a  practical  treatment  of  the  motion  to  reverse, 
and  it  should  not  be  granted  except  to  subserve 
the  real  ends  of  substantial  justice" — citing  Bil- 
liard on  New  Trials  (2d  Ed.)  §§  1  to  7. 

We  find  no  reversible  error,  and  the  judg- 
ment against  the  defendant  must  be  affirmed. 
No  error. 


(182  N.  C.  673) 

SHERRILL  V.  WILHELM.    (No.  480.) 

(Supreme  Court  of  North  Carolina.     Dec.  21, 

1921.) 

1.  Witnesses  ^=s> 1 59 (8)— Grantor  held  not  com- 
petent to  testify  concerning  transaction  with 
decedent. 

In  action  to  recover  possession  of  land  un- 
der a  parol  agreement,  whereby  plaintiff  claimed 
that  it  was  purchased  by  him  and  title  taken 
in  the  name  of  defendant,  court  erred  in  per- 
mitting the  grantor  to  testify  that  defendant, 
who  was  deceased  at  the  time  of  the  trial,  said 
that  he  wanted  to  buy  the  land  for  plaintiff  and 
that  the  deed  would  be  made  to  him  and  that  he 
would  convey  to  plaintiff  when  money  advanced 
was  repaid,  under  C.  S.  1796. 

2.  Witnesses  (S=s>l59(3)  -*  ^'Personal  transac- 
tions or  communication"  witli  deceased  per- 
son wMch  may  be  teetifled  to. 

A  fair  test  in  undertaking  to  ascertain  what 
is  a  "personal  transaction  or  communication" 
with  a  deceased  person,  about  which  the  other 
party  to  it  cannot  testify  under  C.  S.  1795,  is 
to  inquire  whether,  in  case  the  witness  testify 
falsely,  the  deceased,  if  living,  could  contradict 
it  of  his  own  knowledge. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Personal 
Transaction.] 

Appeal  from  Superior  Court,  Iredell  Coun- 
ty ;   McElroy,  Judge. 

Action  by  J.  L.  SherriU  against  B.  M.  Wll- 
helm.  Judgment  for  plaintiff,  and  defendant 
appeals.    New  trial. 

CivU  action  to  recover  possession  of  a  tract 
of  land  under  an  alleged  parol  agreement, 
whereby  the  plaintiff  contends  that  the  locus 
in  quo  was  purchased  by  him  from  one  R.  J. 
Plott,  title  taken  In  the  name  of  Dr.  W.  W. 
Wilhelm,  now  deceased,  who  had  advanced  a 
part  of  the  purchase  money  with  the  under- 
standing that  deed  would  be  made  to  plain- 
tiff upon  the  repayment  of  the  amount  bor- 
rowed or  advanced.  Plaintiff  alleges  that  the 
entire  purchase  price  was  paid  by  him  to  Dr. 
Wilhelm  before  his  death,  but  that  the  de- 
ceased neglected  to  have  any  conveyance  of 
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I  the  land  executed  to  him  In  accordance  with 
his  agreement. 

Upon  the  trial,  R.  J.  Plott  was  allowed  to 
testify,  over  the  defendant's  objection,  to  cer- 
tain personal  transactions  and  communica- 
tions which  he  had  with  the  deceased  in  re- 
gard to  purchasing  the  land  for  plaintiff,  as 
follows: 

"He  (Dr.  Wilhelm)  said  he  wanted  to  buy 
the  land  for  John  Sherrill.  When  I  went  to 
make  the  deed,  I  asked  whether  it  should  be 
made  to  him  or  to  Sherrill.  He  said,  *Make  the 
deed  to  me,  and  when  Sherrill  finishes  paying 
for  it,  I  will  make  him  a  deed.'  The  deed  was 
made  with  this  understanding  at  the  time  he 
asked  me  about  the  price,  and  when  he  told  me 
Sherrill  wanted  him  to  buy  the  land  for  him, 
he  said  he  owed  Sherrill  some  amount." 

There  was  a  verdict  and  judgment  in  favor 
of  plaintiff,  and  the  defendant  appealed. 

W.  D.  Turner  and  Dorman  Thompson,  both 
of  Statesville,  for  appellant. 

D.  L.  Raymer  and  H.  P.  Grier,  both  of 
Statesville,  for  appellee. 

STACY,  J.  [1]  Plaintiff  contends  that  the 
evidence  of  R.  J.  Plott  in  regard  to  the  per- 
sonal transactions  and  communications  which 
he  had  with  Dr.  Wilhelm,  the  deceased,  con- 
cerning the  purchase  of  the  land  in  question 
for  plaintiff,  etc.,  is  Incompetent  under  O.  S. 
1795,  and  should  have  been  excluded.  It  wlU 
be  observed  that  Plott  is  the  common  grantor 
from,  through,  or  under  whom  both  parties 
claim  title,  mediately  or  immediately,  "by 
assignment  or  otherwise,"  to  the  locus  in  quo. 
Thus  it  would  seem  that  the  evidence  given 
by  the  witness  falls  directly  within  the  In- 
hibition of  the  statute  being  offered,  as  it  is, 
against  the  defendant  who  also  derives  his 
title  or  interest  "from,  through  or  under  a 
deceased  person,"  to  wit,  Dr.  Wilhelm,  the 
party  with  whom  the  witness  had  the  person- 
al transactions  and  communications  and  about 
which  he  testified  over  objection  by  the  de- 
fendant Sorrell  v.  McGhee,  178  N.  O.  279, 
100  S.  B.  434 ;  Irvln  v.  R.  R.,  164  N.  C.  6,  80 
S.  E.  78 ;  Bunn  ▼.  Todd,  107  N.  O.  266,  11  S. 
B.  1043. 

Practically  the  same  question  here  present- 
ed arose  in  the  case  of  Carey  v.  Carey,  104 
N.  C.  171,  10  S.  E3.  156,  and  It  was  there 
decided  that  evidence,  similar  to  that  now 
under  consideration,  was  properly  ruled  out, 
the  court  saying: 

"The  plaintiff  offered,  on  the  trial,  to  prove 
by  the  witness  Wheeler  that  he  and  his  deceased 
son  purchased  from  the  witness  the  land  in  con- 
troversy. He  plainly  claims  an  interest'  in  it 
against  the  defendants,  who  are  heirs  at  law 
of  his  deceased  son,  by  virtue  of  the  purchase 
from  the  witness;  he  alleges  that  he  paid  to 
him  part  of  the  purchase  money,  hence,  he  'de- 
rives his  interest'  in  the  land,  whether  it  be 
legal  or  equitable,  from  the  witness,  tlirongli 
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the  deceased  boo— the  witness  is  the  source 
of  his  interest,  whatever  it  may  be.  It  was 
proposed  to  have  the  witness  testify  as  to  a 


direction  or  supervision,  one  tvAag  It  for  an 

injury   resulting   from   its    use   can   derive   no 
aid  from  the  principle  charging  the  owner  or 


personal  transaction  or  communication  between  I  lessor  of  a  place  of  amusement  with  the  duty 


himself  and  the  deceased  son,  the  father  of  the 
defendants,  who  claim  under  him.  Nothing  to 
the  contrary  appearing,  it  was  proposed  to 
prove  such  a  transaction — this  is  just  impli- 
cation. If  it  were  not  such,  the  plaintiff  should 
have  so  shown,  and  rendered  the  witness  com- 
petent.  It  might  possibly  be  that  the  son  was 
not  present  at  the  purchase;  that  the  witness 
did  not  communicate  with  him  on  the  subject, 
and  if  this  was  so,  the  plaintiff  had  the  ri{;ht  to 
prove  the  fact  if  he  could.  60  far  as  appears, 
the  witness  was  not  competent  to  prove  the 
purchase  of  the  land,  as  proposed  by  the  plain- 
tiff, because  the  purchase  was  a  personal  trans- 
action with  the  deceased  father  of  the  defend- 
ants, who  claim  under  and  derive  their  title  from 
him,  and  because  the  plaintiff,  daiming  ad- 
versely to  the  defendants,  derives  his  interest 
in  the  land  from  the  witness,  as  do,  also,  the 
defendants." 

It  is  true  this  case  was  modified,  in  part, 
on  a  second  appeal  (108  N.  C.  271,  12  S.  E. 
1038),  but  not  in  respect  to  the  above  ruling. 

[2]  We  think  a  fair  test,  in  undertaking  to 
ascertain  what  is  a  "personal  transaction  or 
communication*'  with  the  deceased  about 
which  the  other  party  to  it  cannot  testify,  is 
to  inquire  whether,  in  case  the  witness  testify 
falsely,  the  deceased,  if  living,  could  con- 
tradict It  of  his  own  knowledge.  Carey  v. 
Carey,  supra.  Death  having  closed  the  mouth 
of  one  of  the  parties,  it  is  but  meet  that  the 
law  should  not  permit  the  other  to  speak  at 
those  matters  which  are  forbidden  by  the 
statute.  Men  quite  often  understand  and  in- 
terpret personal  transactions  and  communica- 
tions dilTerently,  at  best;  and  the  Legisla- 
ture, in  its  wisdom,  has  declared  that  an  ex 
parte  statement  of  such  matters  shall  not 
be  received  in  evidence.  Such  is  the  law  as 
it  is  written,  and  we  must  obey  its  mandates. 

Applying  these  principles,  as  previously  de- 
clared, it  would  seem  that  the  evidence  of  the 
witness  Plott,  which  forms  the  basis  of  de- 
fendant's second  exception,  should  have  been 
excluded.  For  the  error  in  receiving  same 
over  objection  made  in  apt  time,  a  new  trial 
must  be  granted ;   and  it  is  so  ordered. 

New  trial. 


of  exercising  due  care  to  see  that  the  premises 
are  safe  for  the  purpose  intended. 


2.  Highways   ^=»l53»Unlawful   obstruction   a 
public  nuisance. 

Unlawful   obstruction   of   a  highway   is   a 
public  nuisance. 


(182  N.  C.  719) 

BROOKS   V.    HENRIETTA    MILLS,    Inc. 

(NO.  518.) 

(Supreme  Court  of  North  Carolina.    Dec.  21, 

1921.) 

1.  Theaters  and  shows  ^=>6— One  suing  for  In- 
Jury  from  use  by  mill  employes  of  ball 
ground  held  not  aided  by  principle  of  due 
oare  as  to  place  of  amusement. 

Where  a  mill  company  gratuitously  main- 
tains a  ball  ground  for  its  employes  without 


3.  Highways  <S=»I99— Mill  company  maintain- 
ing ball  ground  for  employes  held  not  liable 
for  Injury  from  their  obstruction  of  highway 
by  rope. 

When  a  mill  company  gratuitously  maintain- 
ed a  ball  ground  on  its  premises  for  its  em- 
ployes, without  direction  or  supervision,  it 
is  manifest  that  the  relation  of  licensor  and 
licensee  without  pecuniary  compensation  ex- 
isted between  them,  and  it  is  not  liable  for  an 
injury  caused  by  obstruction  of  an  adjoining 
highway  by  a  rope  intended  to  exclude  spec- 
tators who  did  not  pay  for  admission,  there 
being  no  evidence  that  it  had  actual  or  implied 
knowledge  thereof. 

4.  Negligence  ^=^54— Land  owner  not  liable 
for  acts  of  licensee  unless  a  nuisance. 

In  general  the  owner  of  land  is  not  liable 
for  injury  caused  by  acts  of  a  licensee,  unless 
such  acts  constitute  a  nuisance  which  the  own- 
er knowingly  suffers  to  remain. 

Appeal  from  Superior  Court,  Rutherford 
County;    Shaw,  Judge. 

Action  by  George  I.  Brooks  against  the 
Henrietta  Mills,  Incorporated.  Plaintiff  was 
nonsuited,  and  he  excepted  and  appeals.  Af- 
firmed. 

The  plaintiff  alleged  that  the  defendant 
owned  and  operated  a  cotton  mdli  and  mer- 
cantile business  in  the  town  of  Caroleen; 
that  it  owned  a  large  tract  of  land  on  which 
its  plant  was  situated,  and  on  which  had 
been  erected  a  number  of  tenement  houses 
occupied  by  the  operatives  of  the  defendant ; 
that  a  public  highway  extended  from  the 
defendant's  store  to  EUenboro,  and  that  the 
road  leading  from  this  highway  extended 
through  the  defendant's  property  in  the  di- 
rection of  Beasontown  in  the  outskirts  of 
Caroleen ;  that  this  road  was  a  thoroughfare 
used,  not  only  by  the  defendant's  operatives, 
but  by  the  public  generally;  that  in  the 
spring  of  1920  the  defendant,  for  the  purpose 
of  gain  and  profit  to  itself,  organized  a  base- 
ball team  at  Caroleen,  and  permitted  the 
game  of  baseball  to  be  played  on  its  premises 
from  time  to  time,  and  that  the  defendant 
hired  baseball  players  and  charged  its  em- 
ploy^ and  others  admission  fees.  The 
plaintiff  further  alleged  that  the  defendant, 
in  order  to  exclude  those  who  had  not  paid 
the  admission  fee,  wrongfully  caused  to  be 
stretched  across  the  road  referred  to  a  rope 
which  was  attached  to  posts  or  i>ole8  on  the 
defendant's  premises  and  thereby  wrongfully 
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obstructed  said  thoroughfare  and  constituted  |  pared  the  ground,  purchased  the  playground 


a  nuisance;  and  that  in  the  month  of  Sep- 
tember, 1920,  the  plaintiff,  while  traveling  in 
a  Ford  car  driven  by  another,  came  in  con- 
tact with  the  rope  stretched  across  the  road; 


fixtures,  and  erected  a  grand  stand  for  the 
amusement  and  recreation  of  the  operatives, 
but  did  not  receive  any  pecuniary  compensa- 
tion, or  pretend  In  any  way  to  direct  or 


that   the  rope  caught  under  plaintiff's  chin  j  supervise  the  game.    The  plaintiff  therefore 
and   across  his  throat  and  violently  threw  I  can  derive  no  aid  from  the  familiar  principle 


him  from  his  seat  in  the  car,  and  that  ho 
was  thereby  painfully  and  seriously  injured. 
The  defendant  alleged  that  prior  to  the 
injury  it  had  prepared  a  diamond  on  its 
premises,  had  purchased  the  usual  parapher- 
nalia and  fixtures,  and  had  built  a  grand 
stand  for  the  amusement  and  pleasure  of  its 
operatives,  but  had  nothing  whatever  to  do 
with  the  management  of  the  baseball  team 
and  received  no  compensation  or  profit  from 


that  the  owner  or  lessor  of  a  place  of  amuse- 
ment set  apart  and  maintained  for  his  pecun- 
iary benefit  is  charged  with  the  duty  of 
exercising  due  care  to  see  that  the  premises 
are  reasonably  safe  for  the  purposes  in- 
tended. 38  Cyc.  268  et  seq.;  26  R.  O.  Ll 
713  et  seq. 

[2-4]  The  plaintiff  contends,  however,  that 
the  obstruction  of  the  road  constituted  a 
nuisance  on   the  defendant's  premises,  and 


the  games  played  there -from  time  to  time;  |  that  the  defendant,  having  notice  thereof, 
that  the  operatives  of  the  mill  had  organized  |  declined  to  abate  the  nuisance,  and  is  there- 
a  ball  team  for  the  purpose  of  playing  match  j  fore  liable  to  the  plaintiff  In  damages.  That 
games  among  themselves  and  others  in  the .  the  unlawful  obstruction  of  a  highway  is  a 
community,  and  that  the  team  charged  an  ,  public  nuisance  is  generally  conceded.  29 
admission  fee  merely  for  the  purpose  of  Cyc.  1177;  20  R.  0.  L.  399;  Dunn  v.  Gunn, 
purchasing  baUs,  bats,  gloves,  and  other  1 149  Ala.  583,  42  South,  686 ;  State  v.  Edens, 
equipment,  and  that  all  the  proceeds  were  I  85  N.  C.  527.  But  the  plaintiff  has  not  shown 
paid  to  the  ball  team;  that  the  defendant  either  that  the  defendant  obstructed  the 
had  no  notice  of  the  alleged  obstruction  in    road  or  had  knowledge  of  the  obstruction. 


the  road  and  had  nothing  to  do  with  it,  and 
no  opportunity  to  remove  it  before  the  alleged 
Injury  occurred. 


The  plaintiff  relied  chiefiy  upon  the  testi- 
mony of  the  witness  Robbins;  but  this  testi- 
mony utterly  fails  to  connect  the  defendant 


At  the  close  of  all  the  evidence  the  de- !  with  the  management  or  control  of  the  game, 
fendant  moved  to  dismiss  the  action  as  in  or  to  prove  that  the  defendant  had  actual 
case  of  nonsuit.  The  court  granted  the  mo-  or  implied  knowledge  of  the  obstrucrtion  in 
tlon,  and  the  plaintiff  excepted  and  appealed.  ■  the  road.     It  is  manifest  that  between  the 

AV.    C.    McRorle,    of    Rutherfordton,    and  I  defendant  and  the  ball  team  there  existed 


the  relation  of  licensor  and  licensee,  without 
any  pecuniary  compensation  to  the  defend- 
ant, and  that  the  team  without  notice  to  or 
knowledge  of  the  defendant  caused  the  rope 
to  be  extended  above  and  across  the  road.  In 
ADAMS.  J.     [11  The  right  of  the  plaintiff   these  circumstances  the  plaintiff  has  no  cause. 


Pless,  Winbome  &  Pless,  of  Marion,  for  ap- 
pellant. 

Quinn,  Hamrick  &  Harris,  of  Rutherford- 
ton, for  appellee. 


to  recover  damages  is  conditioned  in  part 
upon  the  legal  relation  that  existed  between 


of  action  against  the  defendant    As  a  general 
rule  the  owner  of  land  is  not  liable  for  injury 


him  and  the  defendant  at  the  time  of  the  |  caused  by  the  acts  of  a  licensee  unless  such 
alleged  injury.     In  substance  the  plaintiflCs  .  acts  constitute  a  nuisance  which  the  owner 


allegations  are:  (1)  That  the  defendant  di- 
rected and  controlled  the  ball  team  that  usecl 
the  premises  and  stretched  the  rope  across 
the  road ;  and  (2)  that  the  defendant  wrong- 
fully licensed  or  permitted  the  team  to  ob- 
struct the  road  in  this  way.  It  is  true  that 
a  ball  team  had  been  organized  to  play 
baseball  on  the  defendant's  prendises;  but 
there  is  no  evidence  that  the  defendant  had 
anything  to  do  with  the  "operation"  or  con- 
trol or  management  of  the  game,  or  that 
those  who  played  or  conducted  the  game  were 
in  any  sense  the  servants  or  agents  of  the 
defendant  In  fact,  the  evidence  seems  con- 
clusively to  show  that  the  defendant  pre- 

110  S.B.— 7 


knowingly  suffers  to  remain.  38  Cyc.  483. 
The  doctrine  is  pertinently  stated  In  Rock- 
port  V.  Granite  Co..  177  Mass.  246,  58  N.  B. 
1017,  51  L.  R.  A.  779 : 

''In  case  of  work  done  by  a  licensee,  the  work 
is  done  on  the  licensee's  own  account,  as  his 
own  business,  and  the  profit  of  it  is  his.  It  is 
not  a  case,  therefore,  where  the  thing  which 
caused  the  accident  is  a  thing  contracted  for  by 
the  owner  of  the  land,  and  for  which  be  may 
be  liable  for  that  reason." 

Upon  a  review  of  the  record  we  think  the 
judgment  of  nonsuit  should  be  afiArmed. 
AfiSjrmed. 
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I.  Appeal  and  error  ^=9l039(M),  1040(15), 
1041(3)-— Refusal  to  permit  amendment  of 
answer  and  leave  to  reply  to  replications  and 
ruling  on  demurrer  to  replications  not  er- 
ror where  defendants  by  plea  converted  par- 
tition action  Into  ejectment,  and  court  au- 
thorized a  new  complaint  and  answer  appro- 
priate to  ejectment. 

Where  plaintiff  in  partition  alleged  that 
plaintiff  and  defendant's  mother  were  the  only 
heirs  at  law  of  previous  owner,  and  were  ten- 
ants in  common,  hut  on  defendant's  plea  of 
sole  seizin,  filed  a  replication  alleging  that  de- 
fendant's mother  was  not  an  heir  of  the  for- 
mer owner,  the  refusal  to  permit  defendant  to 
amend  answer  so  as  to  allege  that  his  mother, 
and  not  the  plaintiff,  was  former  owner's  heir 
at  law,  or  to  permit  defendant  to  reply  to  the 
replies,  and  the  overruling  of  defendant's  de- 
murrer ore  tenus  to  the  replies,  held  not  er- 
ror, where  the  court  struck  out  the  replica- 
tions and  made  an  order  allowing  plaintiff  to 
file  a  complaint  with  the  usual  allegations  in 
ejectment  and  allowing  the  defendant  to  file 
*  an  answer  thereto ;  the  plea  of  sole  seizin  hav- 
ing converted  the  proceedings  into  an  action 

of  ejectment. 

* 

2.  Action  <d==>36— Defendant's  plea  of  sole  sei- 
zin converted  partition  proceedings  Into  ac- 
tion of  ejectment. 

Defendant's  plea  of  sole  seizin  in  partition 
action  converted  the  proceedings,  into  an  ac- 
tion of  ejectment. 

3.  Appeal  and  error  <d=»l039(6)— Ruling  as  to 
Insufflclenoy  of  defendants  allegation  held 
harmless  in  view  of  theory  on  which  de- 
fense was  based. 

In  partition  proceedings  converted  into 
ejectment  action  by  allegations  of  the  parties 
that  other  party  was  not  an  heir  of  the  for- 
mer owner,  ruling  as  to  insufficiency  of  allega- 
tion that  defendant's  mother  was  an  heir  at 
law  of  former  owner  held  harmless  where  the 
defense  was  based  entirely  on  the  theory  that 
plaintiff  was  not  former  owner's  heir  at  law. 

4.  Evidence  <^==>27Ai2,  5),  317(5)— Testimony 
that  corner  stalce  of  lot  In  controversy  was 
put  down  by  witness'  vendor  at  time  of  sale 
to  witness  held  admissible. 

Where  plaintiff  in  ejectment,  who  relied  on 
ancestor's  alleged  adverse  possession  without 
paper  title,  described  the  beginning  corner  of 
the  lot  in  controversy  as  being  "an  iron  staise, 
S.'8  comer,"  witness  who  testified  that  he  was 
the  S.  referred  to  was  properly  permitted  to 
testify  that  former  owner  of  witness'  land  had 
"put  down"  the  comer  in  controversy  as  a 
comer  of  land  sold  to  the  witness  at  the  time 
of  the  sale  of  the  land  to  witness,  since  such 
testimony,  was  competent  to  show  boundaries 
of  the  lot  in  controversy,  and  was  substantive, 
and  not  hearsay,  but  would  have  been  admis- 
sible even  if  construed  as  a  declaration  tending 
to   locate  witness'   own  land,   in  which   case 


it  was  contemporaneous  with  the  survey,  or  as 
a  declaration  concerning  the  comer  of  an  ad- 
joining lot 

5.  Boundaries  <@=:333— Plaintiff  In  ejectment  re- 
lying on  ancestor's  possession  had  burden  of 
showing  boundaries  of  lot  In  controversy. 

Plaintiff  in  ejectment,  who  relied  on  ances- 
tor's alleged  adverse  possession  with  no  paper 
title,  had  burden  of  showing  the  known  and 
visible  lines  and  boundaries  of  the  lot  in  con- 
troversy. 

6.  Appeal  and  error  <@=^  1050(1)  —  Testimony 
held  too  Indefinite  to  constitute  reversible  er.- 
ror. 

In  ejectment  in  which  plaintiff  relied  on  an- 
cestor's adverse  possession,  statement  of  wit- 
ness that  ancestor  showed  him  the  "common 
corner"  held  too  indefinite  to  constitute  revers- 
ible error. 

7.  Slaves  ^=>25»Declaration8  by  couple  whose 
slave  marriage  was  validated  by  statute  as  to 
paternity  of  child  held  admissible  regardlees 
of  legitimation  by  subsequent  marriage. 

Under  O.  S.  §  2497,  validating  marriages  of 
negroes  while  slaves,  testimony  as  to  declara- 
tions by  two  slaves  who  had  intermarried  after 
the  custom  of  slaves,  made  ante  litem  motam, 
as  to  the  paternity  of  child  bom  subsequent  to 
the  marriage  of  such  slaves,  held  admissible  to 
show  the  child  the  daughter  of  the  husband, 
without  regard  to  whether  there  was  legitima^- 
tion  by  subsequent  marriage  under  section  279. 

8.  Evidence  ^=»288— Family  tradition  or  pedi- 
gree an  exception  to  rule  excluding  hearsay 
evidence. 

Family  tradition  or  pedigree  is  a  recognized 
exception  to  the  rule  which  generally  excludes 
hearsay  evidence. 

9.  Bastards  ^=3 12  —  "Reputed  father"  under 
statute  malcing  child  legitimate  by  subsequent 
marriage  of  mother  and  "reputed  father" 
need  not  have  been  child's  actual  father. 

Under  G.  S.  §  279,  providing  that  the  in- 
termarriage of  mother  of  bastard  child  and 
the  "reputed  father"  of  such  child  shall  make 
child  legitimate,  the  mother's  husband  need  not 
be  the  child's  actual  fatl^er;  the  word  "reput- 
ed" meaning  considered  or  generally  supposd 
or  accepted  by  general  or  public  opinion. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Reputed  Father.  1 

10.  New  trial  ^=:»44 (4)— Refusal  to  set  aside 
verdict  for  misconduct  of  jury  in  going  to 
lot  in  controversy  without  court's  permission 
or  consent  of  counsel  held  not  error. 

In  ejectment  refusal  to  set  aside  verdict 
for  misconduct  of  jury  in  going  without  court's 
permission  or  consent  of  counsel  to  the  lot 
in  controversy,  where  one  of  two  of  the  Ju- 
rors walked  into  the  yard  and  were  told  by  a 
woman  who  was  there  how  far  back  the  lot 
extended,  held  not  abuse  of  discretion. 

ii.  New  trial  <&=>44 (4) ^Granting  of  for  un- 
authorized view  discretionary. 

The  question  of  whether  a  new  trial  should 
he  granted  when  jurors  withottt  the  author- 
ity of  court  or  consent  of  parties  have  ex- 
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imined  or  inspected  a  place  or  thing  which  is 
he  subject  of  conflicting  evidence  is  ordinarily 
.>itliin  the  sound  discretion  of  the  trial  court. 

Stacj,  J^  dissenting. 

Appeal  from  Superior  Court,  Scotland 
oounty;    Ray,  Judge. 

Ck>nsolidated  proceedings  by  Hattie  How- 
ard Bowman  and  husband  against  West 
Boward  and  wife  and  against  Lizzie  Howard 
London,  for  whom  West  Howard  was  sub- 
stituted. Judgment  for  plaintiffs,  and  de- 
fendants appeaL     No  error. 

The   plaintiff  Hattie  Bowman   instituted 
before  the  clerli  two 'proceedings  for  a  sale 
for  partition  of  the  lot  in  controversy.    In 
February,  1916,  Lizzie  Howard  London  con- 
veyed to  West  Howard  a  deed  for  said  lot, 
and  on  the  day  following  West  Howard  re- 
conveyed  a  portion  of  said  lot  to  his  mother, 
Lizzie  Howard  London.    In  one  of  these  pro- 
oeedings  West  Howard  was  defendant,  and 
in  the  other  Lizzie  Howard  London  was  de- 
fendant   Lizzie  died  intestate  in  June,  1920, 
leaving  West  Howard  as  her  only  heir  at 
law,  and  he  was  made  party  defendant  in 
the  proceeding  originally  instituted  against 
her.     Upon  a  plea  of  sole  seizin,  the  cases 
were   transferred   to  the  civil  docket,  and 
when  called  for  trial  were  consolidated.    The 
Issues  and  the  answers  thereto  are  as  fol- 
lows: 

**(1)  Was  Charlie  Howard,  at  the  time  of  his 
•leath,  the  owner  and  seized  in  fee  simple  and 
in  possession  of  the  lands  described  in  para- 
{;raph  1  of  the  petition  and  amended  complaint? 
Answer:  Yes. 

"(2)  Is  the  plaintiff  Hattie  Howard  Bow- 
man the  sole  heir  at  law  of  Charlie  Howard, 
deceased?    Answer:  Yes. 

"(3)  Is  the  plaintiff  Hattie  Howard  Bowman 
the  owner  and  entitled  to  the  immediate  pos- 
session of  the  lands  described  in  paragraph  1 
of  the  petition  and  amended  complaint?  An- 
swer:  Yes. 


tt 


After  judgment  the  defendants,  having  en- 
tered exceptions  of  record,  appealed. 

Cox  &  Dunn,  of  Laurinburg,  for  appellants. 
Q.  T.  Goodwyn  and  Bussell  &  Weather- 
spoon,  all  of  Laurinburg,  for  appellees. 

ADAMS,  J.  The  plaintiff  instituted  two 
proceedings  for  a  sale  of  land  for  partition. 
In  each  petition  she  alleged  that  Charlie 
Howard  died  intestate  in  January,  1916, 
seized  and  possessed  of  the  lot  in  controvert 
sy,  leaving  surviving  him  as  his  only  heirs 
at  law  two  daughters,  the  plaintiff  and  Lizzie 
Howard  London,  the  defendant's  mother,  and 
that  the  plaintiff  and  the  defendant  were 
tenants  in  common  and  entitled  each  to  a 
one-half  undivided  interest.  The  defendant 
denied  the  material  allegations ;  alleged  that 
at  the  time  of  her  death  Lizzie  held  the  title 
in  fee,  and  that  the  defendant  was  sole 
seized.    The  cased  .were  thereupon   trans- 
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f erred  to  the  dvil  docket,  and  when  they 
were  called  for  trial  the  court  granted  the 
plaintiff  leave  to  reply.  In  each  case  the 
plaintiff  filed  a  ref)lication,  which  in  effect 
contradicted  her  former  allegation  that  she 
and  Lizzie  were  cotenants,  and  admitted,  as 
the  defendant  alleged,  that  Lizzie  was  not 
an  heir  of  Charlie  Howard.  When  the  repli- 
cations were  filed  the  defendant  asked  leave 
to  amend  his  answer  so  as  to  allege  that  he 
was,  and  the  plaintiff  was  not,  Charlie  How- 
ard's heir  at  law.  The  motion  was  disal- 
lowed, and  the  defendant  excepted.  The  de- 
fendant then  moved  for  leave  '*to  reply  to 
the  replies,"  and  excited  to  the  court's  de- 
nial of  the  motion.  The  next  recourse  of 
the  defendant — ^a  demurrer  ore  tenus  to  the 
replies — the  court  held  to  be  unavailing,  and 
again  exception  was  duly  entered. 

[1,21  In  "A  Treatise  on  the  Principles  of 
Pleading,"  p.  135,  Stephen  says: 

''On  the  whole,  therefore,  the  author  con- 
ceives the  chief  objects  of  pleading  to  be 
these:  That  the  parties  be  brought  to  an  is- 
sue, and  that  the  issue  so  produced  be  material, 
single,  and  certain  in  its  quality.  In  addition 
to  these,  however,  the  system  of  pleading  has 
always  pursued  those  general  objects  also  whidi 
every  enlightened  plan  of  judicature  professes 
to  regard— the  avoidance  of  obscurity  and  con- 

;  fusion,  of  prolixity  and  delay." 

! 

Begard  for  this  familiar.principle  no  doubt 
moved  his  honor  to  striite  out  the  replica- 
tions, and  to  make  .an  order  allowing  the 
plaintiff  to  file  a  complaint  with  the  usual 
allegations  in  ejectment,  and  allowing  the 
defendant  to  file  an  answer  thereto.  To 
this  order  also  the  defendant  excepted;  but 
the  court  properly  resolved  to  clear  away 
the  confusion  produced  by  the  inconsistent 
pleadings.  The  court,  it  will  be  noted,  did 
not  change  the  cause  of  action.  u.he  plea  of 
sole  seizin  had  already  converted  the  pro- 
ceeding into  an  action  of  ejectment  (2Sipe  v. 
Herman,  161  N.  C.  108,  76  S.  E.  556).  and  the 
obvious  purpose  of  the  judge  was  '*to  bring 
the  parties  to  an  issue."  The  amended  plead- 
ings afforded  ample  opportunity  to  safeguard 
every  right  thoae  exceptions  were  intended 
to  preserve.  For  this  reason  exceptions  1, 
2,  3,  and  22  to  25,  inclusive,  are  overruled. 

[3]  The  fourth  exception  was  taken  to  his 
honor's  conclusion  that  in  the  defendant's 
original  answers  there  was  not  sufficient  al- 
legation that  Lizzie  Howard  London,  mother 
of  the  defendant,  was  an  heir  at  law  of 
Charlie  Howard.  This  ruling  was  made^ 
however,  before  the  amended  pleadings  were 
filed,  and  was  not  intended  to  apply,  and 
by  its  terms  did  not  apply,  to  the  complaint 
and  answer  upon  which  the  «<:onsolidated 
cases  were  tried.  The  evidence  tended  to 
show  that  Lizzie  was  born  in  Virginia  some 
time  before  her  mother  came  to  North  Car- 
olina, and  of  course  l)efore  she  made  the 
acquaintance  of  Charlie  Howard.  Indeed, 
after  the  amended  pleadings  were  filed  the 
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defendant's  cMef  purpose  seems  to  have  been 
to  show  that  the  plaintiff  was  not  the  heir 
of  Charlie  Howard;  and  the  trend  of  the 
defendant's  evidence  and  the  charge  of  the 
court  indicate  that  the  defense  was  based 
almost  entirely  on  this  theory.  We  are  there- 
fore satisfied  that  in  the  respect  referred 
to  the  defendant  was  not  materially  preju- 
diced, and  that  the  fourth  exception  cannot 
be   sustained. 

[4]  Exceptions  5  to  12,  Inclusive,  impute 
error  to  the  admission  of  D.  A.  Smith's  tes- 
timony concerning  the  boundaries  of  the  lot 
up  to  which  Charlie  Howard  claimed  title. 
The  beginning  comer  of  the  lot  in  contro- 
versy was  "at  an  iron  stake,  Dimcan  Smith's 
comer."  The  witness  testified  that  he  was 
the  Smith  referred  to  and  knew  the  location 
of  this  corner;  that  at  the  time  he  purchased 
from  McLaurin  his  land  was  surveyed,  and 
McLaurin  at  that  time  "put  down"  the  cor- 
ner in  controversy  as  a  comer  of  the  land 
sold  to  the  witness. 

[6,  8]  Charlie  Howard  had  no  paper  title. 
The  plaintiff  relied  upon  Howard's  alleged 
adverse  possession,  and  it  was  particularly 
important  for  her  to  show  the  "known  and 
visible  lines  and  boundaries"  of  the  lot.  The 
evidence  excepted  to  was  competent.  Evi- 
dence that  Mcl^urin  had  "put  down"  the 
corner  was  substantive,  not  hearsay,  but,  if 
it  can  be  construed  as  a  declaration  tending 
to  locate  his  own  land,  it  was  contempora- 
neous with  the  survey  (Cherry  v.  Slade,  7 
N.  C.  86),  and,  if  as  a  declaration  concerning 
the  corner  of  an  adjoining  lot,  it  was  liker 
wise  admissible  (Mason  v.  McCorniick,  85 
N.  C.  226;  Fry  v.  Currie,  91  N.  C.  439). 
Also  the  statement  of  the  witness  that 
Charlie  Howard  showed  him  the  "common 
corner"  is  entirely  too  indefinite  to  consti- 
tute reversible  error. 

[7,  8]  Exceptions  13  to  20,  inclusive,  assail 
the  admissibility  of  Charlie's  and  Celle's 
declarations  concerning  the  paternity  of 
Hattie.  There  was  evidence  for  the  plaintiff 
which  tended  to  show  that  Celie  and  Lizzie, 
her  older  daughter,  were  brought  from  Vir- 
ginia to  Rockingham  in  1862,  that  after  the 
custom  of  slaves  Celie  intermarried  with 
Charlie  Howard  a  few  years  afterward,  and 
that  Hattie  was  born  after  the  marriage. 
C.  S.  S  2497 ;  Bettis  v.  Avery,  140  N.  C.  187,  52 
S.  E.  584;  Erwin  y.  Bailey,  123  N.  0.  628.  31 
».  E.  844;  Long  v.  Barnes,  87  N.  C.  330.  If 
the  Jury  should  accept  this  evidence,  the 
declarations,  made  ante  litem  motam  by  the 
alleged  father  and  mother,  who  have  since 
died,  were  admissible  without  regard  to  sec^ 
tion  279  of  Consolidated  Statutes.  Family 
tradition  or  pedigree  is  a  recognized  excep- 
tion to  the  rule  which  generally  excludes 
hearsay  evidence.  Hodges  v.  Hodges,  106 
N.  C.  374,  11  S.  E.  364;  Rollins  v.  Wicker, 
154  N.  0.  560,  70  S.  E.  934;  Turner  v.  Person, 
175  N.  C.  219,  95  S.  E.  362,  L.  R.  A.  1918D, 
1082;    Moffltt  V.  Witherspoon,  32  N.  C.  186. 


[9]  In  answer  to  the  question  whether  he 
knew  the  reputed  father  of  Hattie,  a  witness 
was  permitted  to  testify  over  the  defendant's 
objection  that  he  knew  her  as  Charlie  How- 
ard's daughter.  Section  279  of  Consolidat- 
ed Statutes  is  as  follows: 


*t^ 


'When  the  mother  of  any  bastard  child  and 
the  reputed  father  of  such  child  shall  inter- 
marry or  shall  have  intermarried  at  any  time 
after  the  birth  of  such  child,  the  child  shall  in 
all  respects  after  such  intermarriage  be  deem- 
ed and  held  to  be  legitimate  and  entitled  to  all 
the  rights  in  and  to  the  estate,  real  and  per- 
sonal, of  its  father  and  mother  that  it  would 

have  had  had  it  been  born  in  lawful  wedlock." 

■ 

In  the  case  on  appeal  it  is  said: 

"No  contention  as  to  the  statute  was  made 
by  the  defendant  except  as  to  the  construction 
of  the  words  *reputed  father,'  which  the  de- 
fendant contended  should  be  construed  to  mean 
•actual  father.'" 

The  exception  is  not  meritorious.  The 
word  "reputed"  means  considered,  or  general- 
iy  supposed,  or  accepted  by  general  or  public 
opinion.  34  Cyc.  1625;  Black's  Law  Die. 
1022;  Pav.  Co.  v.  Lyons  (Cal.)  43  Pac.  599. 
In  McBride  v.  Sullivan,  155  Ala.  174,  45 
South.  904,  Simpson,  J.,  says: 

"The  use  of  the  word  'reputed'  was  intended 
merely  to  dispense  with  absolute  proof  of  pa- 
teniity,  so  that,  if  the  child  is  'regarded,' 
•deemed,'  'considered.'  or  'held  in  thought,'  by 
the  parents  themselves,  as  their  child,  either 
before  or  after  marriage,  it  is  legitimate." 

The  issues  were  framed  so  as  to  present 
the  various  contentions  of  each  party;  and 
the  theory  upon  which  the  defense  was  con- 
ducted indicates  that  the  instruction  to 
which  the  thirty-first  exception  was  directed 
is  not  reversible  error.  Upon  this  theory 
his  honor's  charge  as  to  adverse  possession 
also  is  approved.  The  first  paragraph  of  the 
charge,  construing  C.  S.  §  270,  is  free  from 
error,  and  the  second  paragraph  is  sustained 
by  the  authorities.  McBride  v.  Sullivan, 
supra;  22  C.  J.  239;  Kelly  y.  McGuire,  15 
Ark.  555.  If  the  brothers  or  sisters  of  Charlie 
Howard  bring  suit  to  recover  the  land,  the 
constitutionality  of  section  279  may  be  put 
to  the  test,  but  upon  the  evidence  In  this 
case  and  the  theory  of  the  defense  we  are 
at  a  loss  to  see  how  the  defendant  can  In- 
voke the  doctrine  of  vested  rights. 

[10]  The  forty-fifth  exception  is  to  the 
refusal  of  the  court  to  set  aside  the  verdict 
for  alleged  misconduct  of  the  Jury.  Charlie 
Howard  claimed  to  have  had  possession  of 
the  land  for  more  than  20  years  under  known 
and  visible  lines  and  boundaries.  The  court 
found  these  to  be  the  facts:  Without  permis- 
sion of  the  court  or  the  consent  of  counsel, 
the  Jury  went  near  the  property,  and  one  or 
two  of  the  Jurors  walked  into  the  yard,  and 
were  told  by  a  woman  who  was  there  how 
far  back  the  lot  extended.  She  said  nothing 
about  possession.    The  Jury  returned  to  the 
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courthonse  about  9  o'clock,  and  before  tbe  i  that  the  Jury,  while  out  walking,  had  gone 


court  convened  the  officer  in  charge  remarked 
In  the  presence  of  counsel  for  each  party  that 
the  jury  had  gone  over  the  lot.  Approximate- 
ly four  hours  elapsed  before  the  verdict  was 
returned,  during  which  counsel  had  ample 
time  and  opportimity  to  investigate  the  facts. 
The  court  held  that  the  conduct  of  the  jury 
mi^ht  have  been  prejudicial  to  the  defendant, 
but  that  the  defendant's  counsel  remained 
silent  when  they  should  have  spoken,  and 
denied    the  motion. 

[11]  Not  infrequently  a  new  trial  is  grant- 
ed when  jurors  without  the  authority  of  the 
court  or  consent  of  the  parties  have  ex- 
amined or  inspected  a  place  or  thing  which 
is  the  subject  of  convicting  evidence,  but 
orditiarily  the  disiKisition  of  matters  of  this 
kind  is  within  the  sound  discretion  of  the 
court.  When  the  question  relates  to  a  juror's 
misconduct,  it  is  generally  within  the  dis- 
cretion of  the  presiding  judge  to  refuse  to 
grant  a  new  trial,  if  he  is  satisfied  that  the 


verdict  should  not  be  set  aside.  Harrington  v.    attention  to  the  matter  and  waiting  untU  the 


over  the  lands  in  controversy,  but  he  said 
nothing  about  their  having  talked  to  tlie 
woman  in  yard.  This  remark  was  made  on 
Friday  morning,  just  before  the  opening  of 
court,  approximately  four  hours  before  the 
jury  returned  its  verdict,  and  was  not  called 
to  the  attention  of  the  judge  until  after  the 
verdict  had  been  received.  During  the  ma- 
jor portion  of  this  time,  however,  it  should 
be  said,  counsel  for  defendants,  as  well  as 
the  court,  were  eugaged  in  the  trial  of  an- 
other cause.    I  now  quote  from  the  record: 

"Upon  the  foregoing  finding  of  facts  the 
court  was  of  the  opinion  that  the  aforesaid  con- 
duct of  the  jury  might  have  been  prejudicial  to 
the  defendants  and  their  cause,  but  refused  and 
declined  to  set  aside  the  verdict,  for  reasons 
stated  by  the  court  as  follows:  *That  both  of 
counsel  for  defendant  remained  quiet  when  the 
court  finds  that  they  should  and  could  have  been 
diligent  and  called  the  court's  attention  to  the 
matter^  and,   having  failed  to  call  the  court's 


Railway,  157  Mass.  582,  32  N.  E.  955;  Bank 
V.  Hums  (Iowa)  120  N.  W.  626;  State  v. 
Tilghman,  33  N.  C.  513;  Willeford  v.  liailey, 


jury  had  returned  their  verdict,  and  having 
failed  to  make  their  motion  for  a  mistrial  in 
ai)t  time,  the  court  concludes,  and  so  finds,  that 
they  are  now  estopped  to  impeach  the  verdict 


132  N.  C.  408,  43  S.  E.  928 ;    State  v.  Boggan,    of  the  jury  upon  the  facts  presented  to  and  as 

133  N,  C.  766,  46  S.   E.  Ill ;    State  v.  Mc-    found  by  the  court,  and  the  motion  is  denied.' " 
Kenzie.  166  N.  C.  296,  81  S.  E.  301. 


We  have  considered  ail  the  exceptions  re- 
lied on,  and  find  no  sufficient  cause  for  dis- 
turbing the  verdict* 

No  error. 

STACY,  J.  (dissenting) .    I  think  the  forty 


It  should  be  remembered  that  the  most 
hurtful  part  of  the  conduct  of  the  jury,  to 
wit,  the  conversation  they  had  with  the  wo- 
man on  the  place,  was  not  known  to  counsel 
prior  to  the  rendition  of  the  verdict.  This 
fact  seems  to  have  been  overlooked  by  bis 


fifth  exception,  or  the  one  directed  to  his  [  J^^^^  ^fj«^' ^°^,*^f  fl°  ^*?,^i«  «"^!l  ^^  ^^" 


honor's  refusal  to  hear  and  consider  the  de- 
fendants' motion  for  a  new  trial,  based  upon 
the  alleged  misconduct  of  the  jury,  is  fatal 
and  should  be  held  for  reversible  error.  I 
have  no  desire  to  controvert  the  well-settled 
principle  that  ordinarily  the  disposition  of 
such  matters  is  reposed  in  the  sound  discre- 
tion of  the  trial  court:  but,  to  my  mind,  the 
Instant  case  does  not  come  within  the  rule 
stated.  The  exception  presents  a  legal  rath- 
er than  a  discretion nry  ruling,  and  it  comes 
to  us  as  a  question  of  law ;  otherwise  I 
should  be  content.  • 

This  procee<llng  was  instituted  ujwxt  a  pe- 
tition for  partition  and  subse<iuently  con- 
verted into  an  action  of  ejection.  After  the 
issues  had  been  given  to  the  jury  for  their 
consideration,  they  were  permitted  to  go  up- 
on the  lauds  and  to  view  the  locus  in  quo. 
This  was  done  without  permission  of  the 
court  or  consent  of  counsel.  "One  or  two  of 
the  jurors  went  Into  the  yard  and  asked  a 
woman  how  far  the  lands  went  back,  and 
she  informed  them  that  the  land  went  back  to 
the  fence  on  one  side  and  to  the  hog  pen  on 
the  other.  The  lands  had  been  recently 
plowed,  and  they  were  In  clear  view  from 
the  position  the  jury  occupied." 

Tlie  officer  in  charge  of  the  jury  remarked 
la  the  presence  of  counsel  for  the  defendants 


be  readily  conceded  that.  If  the  matter  were 
subject  to  correction  and  had  been  known, 
and  counsel  remained  silent  when  it  was 
their  duty  to  speak,  they  ought  not  to  be 
heard  now.  But,  if  the  defendants  were 
entitled  to  a  venire  de  novo,  as  a  matter  of 
right,  why  should  their  motion  be  denied 
simply  because  it  is  made  for  a  new  trial 
rather  than  for  a  mistrial?  State  v.  Miller. 
18  N.  C.  500.  These  subtle  distinctions  and 
technicalities  were  considered  material  at 
the  common  law,  but  not  so  with  us  imder 
ti)e  Code  of  Civil  Procedure.  To  deny  a  le- 
gal right  merely  for  the  observance  of  form 
is  to  forsake  the  substance  for  the  shadow. 
Indeed,  this  would  be  keeping  the  spirit  of 
the  new  and  more  liberal  practice  to  the  ear 
and  breaking  it  to  the  hope. 

Speaking  to  this  question  in  State  v.  Til- 
ghman,  33  N.  C.  553,  Pearson,  J.,  says: 

"We  take  this  plain  position.  If  the  cir- 
cumstances are  such  as  merely  to  put  suspi- 
cion on  the  verdict,  by  showing,  not  that  there 
was,  but  that  there  might  have  been  undue 
influence  brought  to  bear  on  the  jury,  because 
there  was  opportunity  and  a  chance  for  if,  it  is 
a  matter  within  the  discretion  of  the  presid- 
ing judge.  But,  if  the  fact  be  that  undue  in- 
fluence was  brought  to  bear  on  the  jury,  as  if 
they  were  fed  at  the  charge  of  the  prosecutor 
or  the  prisoner,  or  if  they  be  solicited  and  ad- 
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vised  how  tbelr  yerdict  should  be,  or  if  they 
have  other  evidence  than  that  which  %Das 
offered  on  the  trial  [italics  mine],  in  all  such 
cases  there  has  in  contemplation  of  law  been 
no  trial;  and  this  court,  as  a  matter  of  law, 
will  direct  a  trial  to  be  had." 

Time  forbids  a  more  extended  investiga- 
tion, but  the  foregoing  will  sufQce  to  indicate 
the  outline  and  basis  for  the  reasons  which 
constrain  me  to  dissent  from  the  otherwise 
clear  and  forceful  opinion  of  the  court 


(182  N.  C.  747) 

HAMMOND  V.  McRAE  et  al.    (No.  423.) 

■ 

(Supreme  Court  of  North  Carolina.    Dec.  29, 

1921.) 

1.  Constitutional  law  ^=>48  —  Schools  and 
school  districts  ^=997(4)  —  Presumption 
against  interpretation  rendering  statute  In- 
vaJid;  statute  held  to  intend  majority  of 
qualified  voters  of  tfistrfct  shall  vote  for 
bends. 

There  is  a  presumption  against  an  inter- 
pretation that  will  render  a  statute  invalid, 
and  Priv.  Laws  1920,  c.  79,  authorizing  by  a 
"majority  of  the  qualified  voters  in  said  elec- 
tion" an  issue  of  bonds  by  Laurinburg  graded 
school  district,  clearly  permits,  if  it  does  not 
require,  the  construction  that  a  majority  of  the 
qualified  voters  of  the  district  is  intended,  as 
provided  by  Const,  art.  7,  S  7. 

2.  Schools  and  school  districts  (Sr=»97 (4)— De- 
fect in  statute  requiring  only  majority  of 
those  voting,  on  bonded  Indebtedness,  Instead 
of  majority  of  qualified  voters,  cured  by  vote 
of  such  majority. 

Assuming  that  Priv.  Laws  1920,  c.  79,  im- 
properly required  only  a  majority  of  those  vot- 
ing to  create  a  bonded  indebtedness  in  Laurin- 
burg graded  school  district,  instead  of  requir- 
ing a  vote  of  a  majority  of  all  of  the  qualified 
voters  in  the  district  as  required  by  Const,  art. 
7,  §  7,  the  defect  was  cured  where  a  majority 
of  aU  of  the  qualified  voters  actually  approved 
the  indebtedness. 

3.  Schools  and  school  districts  ^=:»97(4)  — 
Election  on  question  of  issuing  bonds  not  de- 
clared Invalid  because  registration  boolcs  were 
not  open  the  statutory  period. 

An  election  by  voters  of  a  district  author- 
izing issuance  of  bonds  will  not  be  declared  in- 
valid for  the  reason  that  registration  books 
were  only  kept  open  for  19  days  instead  of  20 
days  as  required  by  C.  S.  §  5947,  where  the 
matter  was  fully  known  and  discussed  and  op- 
portunity afforded  to  every  voter  to  register, 
and  there  is  no  evidence  of  failure  of  any  voters 
to  register,  or  that  any  application  was  made 
to  register  after  the  books  were  closed,  and 
the  measure  was  generally  acquiesced  in. 

4.  Schools  and  school  districts  ^=>97(4)^ln- 
debtedness  for  expenditures  which  voters 
could  authorize  may  be  ratified  by  voting 
bonds  to  float  the  same. 

Though  floating  indebtedness  of  a  school 
district  for  repairs,  improvements,  desks,  etc., 


contracted  without  a  vote,  may  not  be  re- 
garded as  a  necessary  expense  within  the  mean- 
ing of  Const  art.  7,  {  7,  the  voters  of  the  dis- 
trict could  anthprize  it  under  a  proper  statute, 
and  hence  they  could  ratify  the  same  and  make 
it  valid  by  voting  for  an  issuance  of  bonds  to 
float  the  same. 

5.  Constitutional  law  ^==>24,  32^Constitutlon- 
al  amendment  relating  to  poll  taxes  held  self- 
executing. 

Const,  art.  6,  |  1,  as  amended,  inhibitive 
in  terms  in  providing  what  capitation  tax  may 
be  levied,  is  self-executing,  and  has  the  effect 
of  repealing  all  laws  and  clauses  of  laws  which 
impose  a  poll  tax  in  contravention  of  its  pro- 
visions. 


6.  Schools  and  school  districts  ^=»I03(2)  — 
School  district  ofllcers  held,  in  election  on 
question  of  Issuance  of  bonds,  to  have  prop* 
erly  submitted  only  question  of  property  tax, 
and  not  poll  tax. 

Though  Priv.  Laws  1920,  c.  79,  provides 
that  oflScers  of  the  Laurinburg  graded  school 
district,  in  submitting  question  of  issuance  of 
bonds,  also  submit  question  of  property  tax  and 
poll  tax,  such  ofiicers  properly  submitted  only 
the  question  of  a  property  tax,  in  view  of 
amendment  of  1920  to  Const,  art.  5,  S  1,  elim* 
inating  the  requirement  as  to  the  proportion 
between  the  poll  and  property  tax. 

7.  Constitutional  law  ^=:»92  —  Taxation  <s=:=»37 
-^tate  cannot  impair  vested  rights  by 
amendment  to  Constitution. 

The  power  and  obligation  to  levy  a  tax  on 
both  property  and  poll  will  continue  as  to  all 
bonds  issued  prior  to  the  amendment  of  1920 
to  Const,  art.  6,  §  1,  eliminating  the  require- 
ment as  to  the  proportion  between  the  poll  and 
property  tax,  where  such  bonds  were  issued 
under  statutes  or  elections  requiring  the  levy 
of  a  tax  on  both  property  and  poll,  as  a  state 
cannot  impair  vested  rights  by  constitutional 
amendment  any  more  than  by  statute. 

8.  Schools  and  school  districts  ^=:997  (4)— Leg- 
islature could  confer  on  authorities  of  town 
within  school  district  power  to  order  election 
and  to  control  and  supervise  the  same. 

The  Legislature,  which  created  the  Laurin- 
burg graded  school  district  by  Priv.  Laws  1909, 
c.  53,  composed  of  the  town  of  Laurinburg  and 
adjacent  territory,  had  the  authority  to  provide 
in  Priv.  Laws  1920,  c.  79,  relating  to  an  election 
for  floating  of  bonds,  that  the  municipal  au- 
thorities of  such  town  within  the  district  have 
power  to  order  an  election  on  the  petition  of 
the  school  authorities  of  the  district,  and  to 
control  and  supervise  the  same. 

9.  Taxation  ^=:929  ^  Legislature  may  create 
taxing  districts  for  special  governmental  pur. 
poses. 

The  Legislature  has  power  to  create  taxing 
districts  for  special  governmental  purposes, 
such  as  school  districts,  and  in  the  exercise  of 
this  power  is  not  restricted  to  towns  or  coun- 
ties or  other  ordinary  political  subdivisions  of 
the  state. 

Appeal    from    Superior    Court,    Scotland 
County;  Henry  P.  Lane,  Judge. 


^=»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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McKae  and  others,  Trustees  of  the  Laurin- 
burg  Graded  School  District.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 
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I  Bume  mature,  said  tax  to  be  levied  upon  all 
property  and  polls  within  said  •  •  •  grad- 
ed school  district,  the  constitutional  equation 
being  observed  in  levying  the  said  tax.' 


The  action  is  to  restrain  defendant  board 
from  issuance  and  sale  of  $150,000  of  bonds 
of  said  district  pursuant  to  an  election  under 
chapter  79,  Private  Laws  of  1920.    From  the 
facts  stated  in  the  case  agreed,  it  appears 
that  under  chapter  53  of  the  Private  Laws 
of  1900,   the  Laurinburg  graded  school  dis- 
trict was  established,  including  the  town  of 
Laurinburg  and  two  or  more  adjacent  mill 
villages ;    that  said  school  was  conducted  un- 
der that  and  other  pertinent  legislation,  and 
I)rior   to  1920  the  defendant  board  had  in- 
curred or  assumed  a  floating  indebtednesa  to 
the  amount  of  $12,280.33,  for  the  following 
purposes:   A  note  for  deficiency  in  operation 
of  the  schools  during  previous  years,  $1,250; 
a  note  for  plumbing  addition  and  stoves  at 
Kast  Laurinburg  school,  $2,339.65;    note  for 
plumbing   repairs  and   stoves  at  old  public 
school    building,   $2,216.05;    note   for   desks 
for  central  building  and  fire  escapes  for  same, 
$3,664.85;     note    for    furnishing    teachers' 
home.  $2,808,89.    And  that  all  of  these  notes 
were  issued  for  money  borrowed  by  defend- 
ant board  for  special  purposes,  and  none  of 
ilie  indebtedness  so  evidenced  was  author- 
ized by  a  vote  of  the  electors  of  the  district 
It  having  become  necessary  to  establish 
jrreater   educational   faciUties.  for   the  said 
school  district,  the  General  Assembly,  at  the 
extra  session  of  1920,  in  chapter  79,  passed  a 
statute  providing  that  on  a  petition  of  the 
majority  of  the  tnisteea  of  the  district,  the 
commissioners   of  the   town   of   Laurinburg 
should  call  an  election  within  60  days  from 
the  filing  of  the  petition  for  the  purpose  of 
submitting  to  the  vote  of  the  qualified  voters 
of  the  said  school  district  the  question  of 
"whether  the  Laurinburg  graded  school  dis- 
trict shall  issue  bonds  to  the  amount  of  $150,- 
000    for    the    following    purposes:     (a)   To 
float  the  present  unbonded  indebtedness  of 
the  district ;    (b)  to  construct  and  properly 
equip  a  high  school   building  for  said  dis- 
trict :  (c)  to  remodel  and  properly  equip  the 
present  graded  school  buildings  of  the  dis- 
trict; and  (d)  to  purchase  or  build  and  equip 
a  home  for  the  teachers."    The  said  act  con- 
taining provision  that — 

"If  a  majority  of  the  qualified  voters  in  said 
election  vote  in  favor  of  issuing  said  bonds 
then  the  board  of  trustees  are  empowered  to 
issue  the  same,"  etc. 

Again,  the  act  provides  in  section  4  that — 

"Upon  the  issuing  of  said  bonds  by  the  said 
board  of  trustees  it  shall  be  the  duty  of  the 
board  of  commissioners  of  the  town  of  Laurin- 
burg to  levy  a  special  tax  sufllcient  to  pay  the 
interest  on  said  bonds  and  provide  a  sinking 
fond  sufficient  to  discharge  said  bonds  when  the 


ft 


It  is  also  stated  in  the  case  agreed  that  at 
the  registry  of  voters  had  for  the  purpose  of 
said  election  the  books  were  kept  open  only 
from  July  1  to  July  9;  that  at  said  election. 
In  addition  to  the  question  submitting  the 
bonds,  there  was  submitted  also  the  question 
of  levying  a  special  tax  on  the  property  of 
the  district,  sufficient  to  pay  the  interest  on 
said  bonds  and  providing  a  sinking  fund,  but 
the  question  of  levying  a  poll  tax  was  not  sub- 
milted.  It  further  appears  that  at  said  elec- 
tion, of  251  qualified  voters  duly  registered 
in  the  district,  there  were  235  votes  cast  for 
issuing  the  bonds  and  levying  the  tax,  1  vote 
cast  against  the  measure,  and  15  of  the 
duly  qualified  voters  did  not  vote. 

It  further  appears  that  the  defendant 
board  have  contracted  to  sell  the  said  bonds 
to  Stacy  &  Brown  of  Toledo,  Ohio,  at  par 
value  and  accrued  interest,  and  it  is  their 
purpo.se  to  carry  out  said  contract  by  causing 
said  bonds  to  be  executed  and  delivered  as 
negotiable  obligations  of  said  district. 

Upon  these,  the  facts  chiefly  pertinent  with 
additional  facts  found  by  his  honor  in  refer- 
ence to  time  in  which  the  registration  Books 
were  kept  open,  judgment  was  entered  in 
terms  as  follows: 

"This  cause  coming  on  to  be  heard  before  his 
honor,  Henry  P.  Lane,  judge,  as  a  controversy 
without  action,  upon  an  agreed  case  duly  veri- 
fied and  filed  in  court,  and  upon  the  affidavits  of 
O.  L.  Moore,  S.  J.  Siler,  and  S.  W.  Covington, 
which  were  submitted  to  the  court  as  a  part 
of  the  agreed  case,  the  court,  in  addition  to  the 
matters  set  forth  in  the  first  eleven  paragraphs 
of  the  agreed  case  whic^  are  here  found  as 
facts,  finds  the   following  facts: 

"That  the  order  of  the  board  of  commission- 
ers of  the  town  of  Laurinburg.  calling  the  said 
election,  specified  the  four  purposes  for  which 
the  said  bonds  were  to  be  issued,  including  that 
of  paying  the  unbonded  indebtedness  of  the  said 
school  district,  as  set  forth  in  the  act  of  the 
General  Assembly  ratified  on  the  25th  day  of 
August,  1920,  and  entitled  *An  act  to  protid© 
for  the  better  facilities  in  the  Laurinburg  grad- 
ed school  district,'  and  that  the  notice  of  said 
order  of  said  board  of  commissioners  which 
was  duly  published  in  the  Laurinburg  Exchange 
contained  a  full  statement  of  all  the  purposes 
set  forth  in  said  act  of  the  General  Assembly, 
including  the  purpose  of  paying  the  unbonded 
indebtedness  of  the  said  district;  that  the  said 
newspaper  is  the  only  paper  published  in  the 
said  district  and  has  600  subscribers  in  the 
territory  covered  by  the  said  school  district, 
and  that  the  said  notice  of  said  election  was 
published  in  said  paper,  which  is  published 
weekly,  for  a  period  of  seven  weeks  next  pre- 
ceding the  closing  of  the  registration  of  books 
for  the  said  election. 

"That  at  the  time  of  the  opening  of  the  said 
registration  books  and  at  the  time  of  the'  said 
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election,  the  purposes  for  which  the  said  bonds 
were  issued  were  generally  known  by  the  peo- 
ple of  the  said  school  district,  including  the  pur- 
pose of  paying  the  unbonded  indebtedness  of 
the  said  school  district. 

"That  while  the  registration  books  for  said 
election  were  open  all  electors  who  presented 
themselves  for  registration  were  duly  regis- 
tered, and  since  the  said  books  closed  no  elec- 
tor presented  himself  or  herself  for  registra- 
tion; that  no  elector  in  said  school  district 
has  lost  his  vote  by  reason  of  the  failure  to 
strictly  comply  with  the  law  as  regards  the 
time  for  keeping  open  the  books,  but  that  all 
were  registered  who  deserved  to  be;  that  the 
election  was  fairly  held,  and  the  people  had  a 
free  and  full  opportunity  to  express  their  will 
upon  the  questions  submitted  to  them;  that 
the  election  and  the  registration  were  well  ad- 
vertised, and  tliat  the  time  for  registration  and 
for  the  election,  as  appointed  by  the  law  and 
the  order  of  the  board  of  commissioners,  was 
well  known  to  the  people,  and  the  right  to  reg- 
ister was  available  to  all  who  felt  interest 
enouc:h  in  the  election  to  cast  their  vote;  that 
there  is  no  evidence  of  the  failure  of  any  voter 
to  register,  but  if  there  was,  those  who  did  not 
register,  such  failure  to  register  was  not  due 
to  the  shortness  of  the  time  the  registration 
books  were  open,  but  to  the  apathy  or  indiffer- 
ence on  the  part  of  such  voter  or  voters;  that 
the  election  and  the  purposes  for  which  the  said 
bonds  were  to  be  issued  met  with  the  general 
acquiescence  of  the  people  and  there  was  no 
organized  opposition  thereto. 

"That  all  acts,  conditions,  and  things  required 
by  the  Constitution  and  laws  of  the  state  of 
North  Carolina  to  happen,  exist  and  be  per- 
formed precedent  to  and  in  the  issuance  of  the 
said  bonds,  have  happened,  exist  and  been  per- 
formed, except  the  failure  to  keep  the  registra- 
tion books  open  the  full  twenty  days  as  requir- 
ed by  law,  which  failure,  the  court  finds,  did  not 
affect  the  election,  and  if  the  said  books  had 
been  kept  open  the  full  20  days,  the  result  of 
the  election  would  not  have  been  changed. 

"It  is  therefore,  upon  the  facts  admitted  in 
the  agreed  case  and  upon  the  facts  found  by 
the  court,  adjudged  that  the  failure  to  keep 
the  registration  books  open  the  fuH  20  days 
does  not  affect  the  validity  of  the  said  election 
or  the  said  bonds;  that  the  said  election  was 
a  ratification  by  the  people  of  a  moral  obliga- 
tion of  the  unbonded  indebtedness  incurred  by 
the  trustees  of  the  district  in  the  proper  man- 
agement of  the  schools  of  the  district;  that  the 
said  act  of  the  General  Assembly,  and  every 
part  thereof,  ratified  on  the  25th  day  of  Au- 
gust, 1020,  is  valid  and  not  in  violation  of  the 
Constitution;  that  the  words  in  said  act,  'a 
majority  of  the  qualified  voters  in  said  elec- 
tion,' mean  a  majority  of  the  persons  qualified 
to  vote  in  said  election. 

"It  is  further  adjudged  and  decreed  that  the 
said  election  was  properly  held  and  is  valid 
and  the  bonds  issued  pursuant  thereto  are  and 
will  be  valid  and  binding  obligations  of  the 
said  school  district;  that  the  said  trustees  have 
the  right  and  power  to  sell  and  deliver  the  said 
bonds  to  the  said  purchasers  and  to  use  the 
proceeds  therefrom  for  the  purposes  set  forth 
ID  the  said  act  of  the  General  Assembly. 

"It*  is  further  adjudged  and  decreed  that  the 
said   board  of  commissioners  of  the  town  of 


Laurinburg,  under  the  provisions  of  the  said 
act  of  the  General  Assembly,  have  the  power 
and  authority  to  levy  a  special  tax,  sufficient 
to  pay  interest  and  provide  a  sinking  fund, 
upon  all  property  within  the  school  district. 
"It  is  further  adjudged  and  decreed  that  the 
plaintifTs  motion  for  an  order  restraining  the 
defendants  from  issuing  and  delivering  the  said 
bonds  as  binding  obligations  to  the  purchasers 
be  and  the  same  is  hereby  denied,  and  the  costs 
of  the  action  are  ordered  taxed  against  the 
plaintiff  by  the  clerk." 

l<*rom  this  judgment  the  plaintiff  excepted 
and  appealed,  assigning  errors. 

Walter  H.  Neal,  of  Laurinburg,  for  appel- 
lant. 

E.  H.  Gibson  and  Ilussell  &  Weatherspoon, 
all  of  Laurinburg,  for  appellees. 

HOKE,  J.  [1,  2]  It  is  objected  to  the  valid- 
ity of  this  bond  issue:  1st,  that  the  Act  of 
1020  under  which  the  election  was  held  Is 
unconstitutional  in  that  it  provides  for  ap- 
proval of  the  measure  by  a  majority  of  tliose 
voting  at  the  election.  In  construing  article 
7,  §  7,  of  the  Constitution,  which  requires  the 
approval  of  a  "majority  of  the  qua  11  tied  vot- 
ers tiiereln,"  before  any  county,  city,  or 
town  or  other  municipal  corporation  can 
contract  a  debt  or  levy  a  tax,  etc.,  except  for 
necessary  expenses,  it  has  been  repeatedly 
held  that  the  term  "qualified  voters  therein'* 
means  all  persons  resident  in  the  district 
and  qualified  to  vote  there,  as  evidenced  by  a 
valid  registry  of  voters  made  pursuant  to 
law,  and  unless  a  majority  of  such  voters 
shall  approve  the  measure,  a  majority  of 
those  voting  will  not  suflice.  Long  V.  Com- 
missioners, 181  N.  C.  146,  106  S.  E.  481; 
Williams  v.  Commissioners,  176  N.  C.  554,  97 
S.  H.  478;  Clark  v.  StatesviUe,  139  N.  C. 
490.  52  S.  E.  52. 

In  our  opinion,  however,  the  present  stat- 
ute does  not  come  within  the  inhibition  of 
the  principle.  There  is  a  presumption 
against  an  interpretation  that  will  render  a 
law  invalid  (Black  on  Interi)retation  of  Laws, 
p.  89),  and  the  present  statute  clearly  per- 
mits, if  it  does  not  require,  the  construction 
that  a  majority  of  the  qualified  voters  of 
the  district  is  intended.  Apart  from  this, 
our  decisions  on  the  subject  are  to  the  effect 
that  although  a  statute  should  provide  that 
only  a  majority  of  those  voting  is  required, 
yet  if  a  majority  of  the  qualified  voters  ac- 
tually approve,  this  cures  the  defect  and  the 
election  will  be  upheld.  Riggsbee  ▼.  Durham, 
99  N.  C.  341,  6  S.  E.  64 ;  Wood  v.  Oxford, 
97  N.  C.  228,  2  S.  E.  653.  In  the  present 
case,  it  appears  that  in  a  registry  showing 
251  qualified  voters  in  the  district,  235  were 
cast  for  the  issuing  of  the  bonds  and  levying 
an  adequate  property  tax,  and  with  only  one 
vote  dissenting,  the  objection  Is  disallowed. 

[3]  Api^ellant  objects  further  that  the  reg- 
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stration  books  were  only  kept  open  from  the  r  submitted  the  question  only  of  a  property  tax, 


Lst  to  the  9th  of  July  preceUlug  the  election, 


thus  ignoring  the  requirement  of  the  law  as 


ivhereas  the  statute,  Consolidated  Statutes,   originally  passed  that  the  tax  should  be  laid 


\  5947,  provides  that  the  books  shall  remain 
3pen  for  20  days.  It  is  always  better  that 
Jie  requirements  of  the  law  should  be  observ- 
ed, and  it  may  be  that  the  olhcials  charged 
with  this  duty  should  be  dealt  with  for  a 
willful  default  if  this  can  be  established, 
l^ut  in  the  instant  case,  the  Judge,  hearing 
the  matter  on  further  evidence  taken  by  con- 
sent, finds  in  this  connection  that  the  matter 
was  fully  known  and  discussed ;  ,  that  oppor- 
tunity was  afforded  to  every  voter  to  regis- 
ter ;  that  there  is  no  evidence  of  the  failure 
of  any  voter  to  register  or  that  any  applica- 
tion was  made  to  register  after  the  books 
were  closed ;  that  the  measure  was  very  gen- 
eially  acquiesced  in  and  no  organized  opposi- 
tion thereto.  On  these  and  the  other  perti- 
nent findings  of  the  court,  it  has  l>een  held 
that  the  election  will  not  be  declared  Invalid 
for  the  reason  suggested,  and  on  authority 
this  exception  must  also  be  disallowed.  HiU 
V.  Skinner,  169  N.  0.  405,  86  S.  E.  351. 

[4]  Again,  it  is  insisted  that  the  act  and 
election  had  thereunder  are  invalid  for  the 
reason  that  the  law  provides  for  the  payment 
of  the  floating  indebtedness  consisting  chiefly 
in  repairs,  improvements,  desks^  etc.,  the 
same  not  being  for  necessary  exi)enses  and 
having  been  contracted  without  a  vote  of  the 
people  .of  the  district.  It  has  been  held  that 
a  debt  of  this  character  may  not  be  regarded 
as  a  necessary  expense  within  the  meaning 
of  article  7,  §  7,  of  the  Constitution.     Wil- 


also  on  the  poll  and  that  the  constitutional 
equation  between  the  two  should  be  observed. 
In  a  case  at  the  present  term  of  Proctor  v. 
Commissioners,  108  S.  E.  3U0,  the  court  has 
held  that  where  a  municipality  is  proceeding 
to  act  under  a  certain  statute,  the  require- 
ments of  the  statute  must  be  observed.  But 
the  principle  does  not  apply  to  the  facts  pre- 
sented on  this  record,  for  the  reason  that 
after  the  enactment  of  the  law  in  question 
and  before  election  held,  this  portion  of  the 
statute  requiring  a  tax  upon  the  poll  has  been 
set  aside  by  a  constitutional  amendment  ap- 
proved by  the  people  in  the  full  of  1920,  and 
becoming  effective  on  the  certificate  of  the 
Governor,  on  January  1,  1921,  Under  arti- 
cle 5,  $  1,  of  the  Constitution  as  originally 
adopted,  the  General  Assembly  was  required 
to  levy  a  capitation  tax  on  every  male  inhab- 
itant of  the  state  over  twenty-one  and  under 
fifty,  which  shall  be  equal  to  the  tax  on  prop- 
erty valued  at  $300,  with  the  provision  that 
the  state  and  county  capitation  tax  combined 
.shall  not  exceed  $2  per  bead.  In  the  con- 
struction of  this  section  the  court  has  held 
tbat  its  provisions  both  as  to  the  limitation 
in  amount  and  the  proportion  to  be  observed 
between  the  property  and  the  poll  applied 
only  to  the  ordinary  taxation  for  state  and 
county  purposes,  and  that  under  and  by  vir- 
tue of  subsequent  sections  of  the  article,  the 
question  of  taxation  in  cities,  towns,  and 
special  tax  districts  both  as  to  the  amount 


liams  V.  Commissioners,  176  N.  C.  554,  97  S,  |  and  the  proportion  between  the  property  and 
E.  478 ;  Sprague  v.  Commissioners,  165  N.  C.  |  the  poll,  or  vhether  there  shall  be  any  tax 
(JCi,  81  S.  E,  915.  But  there  is  nothing  hi- ,  on  the  poll  was  in  the  discretion  of  the  Legis- 
herently  vicious  in  this  Indebtedness.    On  the  ,  lature,  subject  to  the  provisions  of  article  7, 


contrary,  it  is  shown  to  be  an  altogether 
meritorious  claim,  expended  for  the  neces- 
sary maintenance  of  the  schools  and  of  which 
the  district  is  even  now  enjoying  the  benefit, 
and  this  being  clearly  an  indebtedness  ^Hiich 
the  electors,  proceeding  under  a  proper  stat- 
ute, could  authorize,  we  are  of  opinion  that, 
acting  under  like  sanction,  they  may  ratify 
and  thus  make  valid.  This  has  been  held 
with  us  in  reference  to  legislative  measures 
(Roid  V.  R.  R.,  162  N.  0.  355,  78  S.  E.  306), 
and  there  are  authoritative  decisions  else- 
where extending  the  principle  to  the  action 
of  the  electorate  (Township  Board  v.  Carolan, 
182  111.  119,  55  N.  B.  58;  McGilUvray,  Ap- 
IJellant,  v.  Joint  School  District,  112  Wis. 
354,  88  N.  W.  310,  58  L.  R.  A.  100,  88  Am.  St. 
Kep.  9(39 ;  Baker  v.  Seattle,  2  Wash.  576,  27 
Pac.  462 ;  Williams  v.  Shoudy,  County  Treas- 
urer, 12  Wash.  362,  41  Pac.  169). 

It  is  further  contended  that  the  election 
and  the  proposed  bond  Issue  predicated 
therf^on  should  not  be  approved  because  the 
authorities,  departing  from  the  provisions  of 
the  statute  under  which  they  acted,  have 


§  7,  requiring  a  vote  of  the  people  whether  the 
proposed  debt  was  for  other  than  necessary 
expenses.  Moose  v.  Commissioners,  172  N. 
C.  p.  419,  90  S.  E.  441,  Ann.  Caa.  1917E,  1183 ; 
Pert-y  v.  Commissioners,  148  N.  O.  p.  521, 
62  S.  B.  608;  Wingate  v.  Parker,  136  N.  C. 
p.  369,  48  S.  E.  774 ;  Jones  v.  Conmiissioners, 
107  N.  C.  p.  248,  12  S.  E.  69.  This,  as  stated, 
being  the  original  provision  of  the  Constitu- 
tion and  the  authoritative  construction  of 
the  same,  and  under  its  operation  the  poll 
tax  having  Tiecome  unduly  burdensome  by 
reason  of  special  legislation  in  certain  locali- 
ties, by  an  amendment  ratified  in  the  fall  of 
1920,  the  section  referred  to  was  abrogated 
and  the  following  substituted  in  its  stead: 

"Section  1.  Capitation  Tax;  Exemptions,'^ 
The  General  Assembly  may  levy  a  capitation 
tax  on  every  male  inhabitant  .of  the  state  over 
twenty-one  and  under  fifty  years  of  age,  which 
said  tax  shall  not  exceed  two  dollars,  and  citieB 
and  towns  may  levy  a  capitation  tax  which  shall 
not  exceed  one  dollar.  No  other  capitation  tax 
shall  be  levied.  The  commissioners  of  the  sev- 
eral counties  and  of  the  cities  and  towns  may 
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exempt  from  the  capitation  tax  any  special  cas- 
es on  account  of  poverty  or  infirmity."  See 
Pub.  Laws  1921,  p.  20. 

It  will  thus  be  noted  that  the  requirement 
as  to  the  proportion  between  the  poll  and 
property  tax  is  entirely  eliminated,  and  that 
the  only  poll  tax  permitted  is  one  by  the 
state  which  may  not  exceed  $2,  and  by  the 
cities  and  towns  which  may  not  exceed  $1, 
and  that  no  other  poll  tax  may  be  imposed. 

[5,  8]  In  so  far  as  a  poll  tax  is  concerned, 
this  subs^tuted  section  of  the  Constitution 
being  as  it  is,  inhibitive  In  terms  and  plain 
of  meaning,  is  to  be  considered  as  self-ex- 
ecuting and,  as  to  all  elections  held  and  lia- 
bilities incurred  after  it  became  a  part  of 
our  organic  law,  has  the  effect  of  repealing 
all  laws  and  clauses  of  laws  which  impose  a 
poll  tax  in  contravention  of  its  provisions. 
Kitchin  v.  Wood,  154  N.  O.  565,  70  S.  B.  995, 
and  authorities  cited.  Under  the  cause, 
therefore,  of  the  section,  "that  no  other  capi- 
tation tax  shall  be  levied,"  this  school  dis- 
trict composed  as  it  is  of  the  town  of  Laurin- 
burg,  and  two  or  more  unincorporated  mill 
villages  or  settlements,  is  a  special  tax  dis- 
trict, and  is  without  power  to  levy  a  capita- 
tion tax  of  any  amount,  and  the  authorities 
having  charge  of  the  matter  in  proper  recog- 
nition of  this  principle  were  right  in  sub- 
mitting the  question  of  the  property  tax  alone 
and  thus  providing  for  the  interest  and  sink- 
ing fund  contemplated  and  required  by  the 
law. 

[7]  It  may  be  well  to  note  that  as  to  all 
liabilities  theretofore  incurred,  and  all  bonds 
theretofore  Issued  under  statutes  or  elections 
requiring  the  levy  of  a  tax  on  both  property 
and  poll,  the  power  and  obligation  to  levy 
the  tax  on  both  will  continue,  for  a  state,  no 
more  by  constitutional  amendment  than  by 
statute,  can  impair  the  vested  rights  held  by 
the  creditor  In  assurance  of  his  debt  Smith 
Courtney  v.  Board  of  Commissioners  of  Hertr 
ford,  108  S.  B.  443,  at  present  term  citing, 
among  others,  Port  of  Mobile  v,  Watson,  IIC 
U.  S.  289,  6  Sup.  Ct.  898,  29  Ix  Ed.  620. 

[8,  8]  There  is  no  merit  in  the  objection 
also  urged  by  appellant  that  the  election  was 
held  in  the  order  and  under  the  supervision 
of  the  municipal  authorities  of  the  town  of 
Laurinburg.  It  has  long  been  recognized  that 
the  Legislature  has  full  power  to  create  these 
taxing  districts  for  special  governmental  pur- 
poses, and  In  the  exercise  of  this  power  it 
is  not  restricted  to  towns  or  counties  or  other 
of  the  ordinary  political  subdivisions  of  the 
state.  Smith  v.  Trustees,  141  N.  C.  143,  53 
S.  B.  524,  8  Ann.  Cas.  529,  approved  as  late 
as  Woodall  v.  Commissioners,  176  N.  C.  377, 
97  S.  E.  226,  and  in  many  other  cases.  In 
application  of  the  principle,  the  Legislature 
in  the  original  act,  chapter  53,  Laws  of  1909, 


has  created  a  special  school  district  com- 
posed, as  stated,  of  the  town  of  Laurinburg 
and  adjacent  territory,  and  there  is  no  reason 
why  It  should  not,  as  It  has  done  In  this  In- 
stance, confer  upon  the  municipal  authorities 
of  a  town  within  the  district  the  power  to 
order  an  election  on  the  petition  of  the  school 
authorities  of  the  district,  and  to  control  and 
supervise  the  same.  It  would  seem  to  be  a 
very  satisfactory  and  efficient  meithod  of 
taking  the  sense  of  the  voters  on  the  question, 
and  thus  obtaining  lawful  authority  to  Issue 
the  bonds  as  the  statute  provides. 

We  are  of  opinion  that  the  bonds  in  ques- 
tion will  constitute  a  valid  Indebtedness  of 
the  school  district,  and  the  judgment  dis- 
solving the  injunction  is  affirmed. 

Affirmed. 


(182  N.  c.  S89) 
COFFEY  et  al.  v.  RADER  et  al.     (No.  483.) 

(Supreme  Court  of  North  Carolina.     Dec.  21, 

1921.) 

1.  Injunction  ^=922~Action  involving  validity 
of  court  abates  on  enactment  of  statute 
pendlno  appeal,  withdrawing  from  county  pow- 
er to  maintain  the  court. 

Action  to  restrain  county  from  maintaining 
a  recorder's  court  organized  under  C.  S.  {§ 
1636-1608,  on  the  ground  that  the  statute  was 
unconstitutional,  wBl  be  abated  where,  pending 
appeal  from  restraining  order,  the  riglit  of  a 
county  to  maintain  the  court  under  such  statute 
was  withdrawn  by  Acts  Spec.  Sees.  1921,  House 
Bill  No.  568,  Senate  Bill  No.  304;  the  court 
itself  being  necessarily  abolished  by  such  act 

2.  Courts  ^=s>42 (3)— Recorder's  court  abolish- 
ed by  enactment  of  statute  withdrawing  coun- 
ty from  operation  of  statute  under  which 
court  was  organized. 

Recorder's  court  being  maintained  by  a 
county  under  C.  S.  S§  1536-1608,  was  necessa- 
rily abolished  by  enactment  of  Laws  Spec.  Sess. 
1921,  House  Bill  No.  568,  Senate  BUI  No.  3(M, 
withdrawing  the  county  from  the  effect  and  op- 
eration of  such  subchapter  4. 

3.  Courts  ^s»42  (3)— Legislature  may  abolish 
court  pending  appeal  Involving  its  validity. 

The  Legislature  had  the  right  to  abolish  re- 
corder's court  of  a  county,  by  enactment  of 
statute  withdrawing  such  county  from  opera- 
tion and  effect  of  statute  under  which  the  court 
was  organized,  pending  appeal  In  action^  inyolv- 
ing  its  validity,  notwithstanding  C.  S.  §  8948, 
providing  that  the  repeal  of  a  statute  shall  not 
affect  any  action  brought  before  the  repeal,  for 
any  forfeitures  incurred,  or  for  the  recovery  of 
any  rights  accruing  under  such  statute. 

4.  Statutes  ^=>273  —  Statute  providing  repeal 
shall  not  affect  actions  brought  or  forfeitures 
Incurred  refers  only  to  private  rights  and  in- 
terests. 

C.  S.  §  3048,  providing  that  the  repeal  of 
a  statute  shall  not  affect  any  action  brought  be- 
fore the  repeal,  or  any  forfeitures  incurred,  or 
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'or  the  recovery  of  any  rightB  accming  under 
«uch  statute,  has  reference  only  to  rights  and 
nte rests  of  a  private  nature. 

>.  Costs  ^=o45,  232— Effect  of  abatement  of  ao- 
tion  by  enactment  of  statute. 

On  abatement  of  action  involying  validity 
of  a  court,  pending  appeal,  by  enactment  of 
statute,  both  parties  will  pay  their  own  costs 
on  appeal,  but  judgment  as  to  costs  in  lower 
court  will  stand  as  entered. 

Appeal  from  Superior  Court,  Caldwell 
County;   Bryson,  Judge. 

Action  by  F,  H.  Coffey  and  others  against 
C.  M.  Rader  and  others.  Restraining  order 
continued  to  hearing,  and  defendants  except 
and  appeal.    Action  abated. 

The  action  is  to  restrain  the  defendants, 
the  board  of  commissioners  of  Caldwell 
county  et  al.,  from  maintaining  a  recorder's 
court  in  Caldwell  county  pursuant  to  a  res- 
olution to  that  effect,  on  the  ground  chiefly 
that  the  act  under  which  defendants  had  es- 
tablished and  were  proceeding  to  organize 
and  maintain  said  court  (Consolidated  Stat- 
utes, chapter  27,  subc.  4),  is  unconstitutional. 
The  restraining  order  was  continued  to  the 
hearing,  and  defendants  excepted  and  ap- 
pealed. 

A.  A.  Whitener,  of  Hickory,  for  appellants. 
Mark  Squires,  W.  C.  Newland,  and  Law- 
rence Wakefield,  all  of  Lenoir,  for  appellees. 

HOKE,  J.    [1-4]  Pending  the  appeal  the 
General  Assembly  of  North  Carolina^  at  the 
Special    Session   1921,   has   passed  an   act, 
same  being  House  Bill  No.  568,  Senate  Bill 
No.  304,  withdrawing  the  Sixteenth  district^ 
including  Caldwell  county,  from  the  effect 
and  operation  of  the  subchapter  in  question, 
and   under  and    by  virtue   of  which    these 
courts  are  authorized  and  maintained,  and 
repealing  all  laws  and  clauses  of  laws  in 
conflict  with  its  provisions.    As  a  result  of 
the  measure,  the  power  to  maintain  the  court 
being  withdrawn,  the  court  itself  is  neces- 
sarily abolished,  and  the  action,  which  con- 
cerns only  its  existence  and  maintenance, 
must  abate.    Our  decisions  on  the  subject 
are  to  the  effect  that  the  court  will  take  Ju- 
dicial notice  of  a  public  statute  of  this  char- 
acter.   Reid  V.  Railroad,  162  N.  O.  355,  78  S. 
E.  306;   Wikel  v.  Commissioners,  120  N.  C. 
451,  27  S.  E.  117.    And,  involving  as  it  does 
the  existence  and  maintenance  of  a  public 
office,  the  right  to  abolish  it  is  well  Within 
the  legislative  power  (Mial  v.  Ellington,  134 
N.  C.  131,  46  S.  B.  961,  65  L.  R.  A.  697);  the 
saving  clause  as  to  actions  already  institut- 
ed as  contained  in  C.  S.  S  8948,  referring 
only  to  rights  and  interest  of  a  private  na- 
ture. 

[5]  In  a  case  of  this  kind,  and  under  the 
decisions  referred  to  and  others  of  like  im- 
port, each  party  will  pay  his  own  cost  in 
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this  court,  and  the  Judgment  as  to  cost  in 
the  court  below  will  stand  and  be  enforced 
as  entered. 
Action  abates. 


(118  s.  C.  Ill) 
KENNEDY  et  al.  v.  ROGERS.    (No.  10779.) 

(Supreme  Court  of  South  Carolina.    Dec.  19, 

1921.) 

1.  Wills  «:9602,  603(3)— Codicil  construed  at 
chanfline  absolute  devise  In  will  to  a  ito- 
feasible  title  to  the  property. 

Where  a  will  provided  that  the  children  of 
testator  should  receive  his  property  in  equal 
shares,  and  the  issue  of  a  predeceased  child 
should  take  per  stirpes  the  parent's  share,  and 
a  codicil  provided  that  if  R.,  the  son  of  tes* 
tator*s  deceased  daughter,  should  die  without 
heirs  of  his  body,  his  share  should  revert  to 
the  other  heirs  in  equal  shares,  but,  if  he 
should  leave  lawfully  begotten  heirs  of  his  body, 
the  codicil  should  be  of  no  effect,  the  effect  of 
the  codicil  was  to  convert  the  absolute  estate 
given  in  the  will  into  an  estate  defeasible  upon 
the  happening  of  a  specific  event,  and  the  devi- 
see is  entitled  to  the  possession  of  the  estate 
until  the  defeasance  occurs. 

2.  Wills  «=s»733(l2)^Provlsions  grantino  pow- 
ers to  executors  beM  not  to  authorize  with- 
holding property  from  devisee. 

A  provision  that  the  executors  should  have 
power  to  carry  the  wiU  into  effect  by  talcing!^ 
such  steps,  at  such  times  and  places  as  in  tlieir 
discretion  may  be  necessary,  was  superfluous, 
and  a  further  provision  that  disputes  concern- 
ing anything  contained  in  the  will  should  be 
referred  to  the  executors,  and  that  their  act 
should  be  conclusive  on  all  persons  concerned, 
refers  only  to  administrative  matters,  and  nei- 
ther provision  confers  authority  upon  the  ex- 
ecutors to  retain  control  of  a  devise  of  prop- 
erty subject  to  defeasance  upon  the  happen- 
ing of  an  event  in  the  future 'and  pay  to  the 
devisee  only  the  income. 

Gary,  C.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  (?ourt 
of  Barnwell  County ;  H.  F.  Rice,  Judge. 

Suit  by  Arthur  M.  Kennedy  and  others 
against  William  K.  Rogers.  From  a  decree 
for  plaintiffs  construing  a  will,  and  order- 
ing plaintiffs,  the  executors,  to  make  a  certain 
accounting  to  ascertain  the  share  to  which 
defendant,  Rogers,  might  be  entitled,  and  to 
hold  it  until  the  possibility  of  a  defeasance 
had  disappeared,  defendant  appeals.  Re- 
versed and  remanded. 

The  following  is  a  copy  of  the  decree  be- 
low: 

This  matter  came  on  to  be  heard  at  chambers 
on  the  consent  of  counsel  who  represent  the 
plaintiffs  and  the  defendant,  all  of  whom  are 
of  age. 

The  complaint  is  an  application  to  the  court 
of  equity,  of  the  executors  of  W.  H.  Kennedy, 
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late  of  Williston,  in  the  county  and  state  afore- 
said, for  the  construction  of  his  will,  which  is 
set  forth  in  its  entirety  as  an  exhibit  to  the 
complaint  In  this  application  the  plaintiff 
Mrs.  Owens,  who  is  a  daughter  of  the  testator 
and  one  of  thf*  beneficiaries  under  the  will, 
joins.  The  dc'cudant,  William  Kennedy  Rog- 
ers, is  a  graiiuson  of  the  testator.  He  has 
accepted  service  of  the  summons  and  complaint 
herein,  and  has  filed  an  answer  by  counsel,  who 
appear  for  him  in  the  case  and  represented  him 
at  the  hearing. 

The  matter  was  heard  before  me  upon  the 
pleadings,  including  therein  the  will  and  codi- 
cil (they  together  constituting  the  last  will  and 
testament  of  the  testator),  and  the  answer,  and 
these  pleadings  bring  up  the  matter  fully  and 
clearly  for  the  coustruction  of  the  will  prayed 
for  by  the  plaintiffs.  From  the  pleadings  and 
the  admission  of  the  answer  it  is  established 
that  tiic  plaintiffs  Arthur  M.,  Quincy  A.,  and 
James  Edward  Kennedy  are  the  sons  of  testa- 
tor, W.  H.  Kennedy,  and  that  their  sister,  the 
plaintiff  Marie  Kennedy  Owens,  ia  the  daughter 
of  said  testator,  and  that  they  at  the  time  of 
the  making  of  the  will,  and  the  time  of  the 
death  of  the  testator,  were  all  married  and  had 
children,  and  that  they  now  have  children.  It 
also  appears  that  the  defendant  is  a  grandson 
of  the  testator,  being  the  only  child  of  a  pre- 
deceased daughter,  Mattie  L.  K.  Rogers,  and 
that  said  Mattie  L.  K.  Rogers  was  not  alive  at 
the  time  of  the  making  of  the  will,  and  that 
said  defendant,  William  Kennedy  Rogers,  is  a 
single  man,  never  having  been  married,  and 
having  no  children. 

The  codicil,  which  becomes  a  part  of  the  last 
will  and  testament,  in  its  second  item  or  para- 
graph, provides:  "In  the  event  that  my  be- 
loved grandson,  William  Kennedy  Rogers,  son 
of  my  deceased  daughter,  Mattie  Lou  Kennedy 
Rogers,  shall  die  without  heirs  of  his  body 
lawfuUy  begotten,  I  hereby  direct  that  such 
share  of  my  estate,  both  real  and  personal, 
shall  revert  to  my  other  heirs  as  provided  for 
in  the  foregoing  will— they  to  share  and  share 
alike,  and  in  case  my  said  grandson  shall  leave 
such  lawfully  begotten  heirs  of  his  body,  then 
this  codicil  to  be  of  no  effect  and  he  is  to  share 
and  share  alike  in  the  foregoing  will  and  tes- 
tament." 

This  item  in  the  codicil,  in  order  to  solve 
the  question  under  consideration,  has  to  be  con- 
sidered and  construed  along  with  item  3  of 
the  will,  which  is  as  follows:  "I  hereby  nomi- 
nate, constitute  and  appoint,  beloved  sons,  A. 
M.  Kennedy,  Q.  A.  Kennedy,  and  J.  E.  Ken- 
nedy, of  the  town  of  Williston,  county  of 
Barnwell,  and  state  of  South  Carolina,  execu- 
tors of  this  my  last  will  and  testament,  and  I 
hereby  authorize  them  to  carry  this  will  into 
effect,  by  taking  such  steps  at  such  times  and 
places  aa  in  their  discretion  may  be  necessary. 
My  express  will  is  that  I  hereby  order  and 
appoint  that,  if  any  differences  shall  arise,  or 
happen  concerning  anything  contained  in  this 
will  and  testament  that  no  suit  shall  be  brought 
concerning  the  same;  but  the  same  shall  be 
referred  wholly  to  the  award  of  my  executors, 
herein  named,  and  what  they  shall  order,  di- 
rect and  determine  therein  shall  be  binding 
and  condusiye  on  all  persons  concerned." 

Considering  the  last  clause  of  the  second  item 
of  the  codicil  by  itself  and  alone,  in  the  verbi- 
age used  therein,   which  ia  as  follows:    "In 


case  my  grandson  shall  leave  lawfully  begotten 
heirs  of  his  body,  then  this  codicil  to  be  of  no 
effect,  and  he  is  to  share  and  share  alike  as 
provided  for  in  the  foregoing  will  and  testa- 
ment"—there  may  be  some  ground  for  holding 
that  what  estate  Rogers  acquired  under  the 
will  was  but  a  life  estate;  but,  when  we  con- 
sider other  clauses  of  item  second  of  the  cod- 
icil, we  are  constrained  to  hold  the  defendant. 
Rogers,  under  the  entire  last  will  and  testa- 
ment of  the  testator,  acquired  a  fee  defeasible 
in  the  portion  of  the  estate  which  is  to  go  to 
him.  This  seems  to  be  in  accordance  with  the 
decisions  of  our  Supreme  Court,  both  recent 
and  older.  Schnell  v.  Sottile  et  al.,  105  S.  R. 
415:  Smith  v.  Clinkscales,  102  S.  C.  227.  85 
S.  E.  1064;  Walker  v.  Alverson,  87  S.  C.  55, 
68  S.  E.  966.  30  L.  R.  A.  (N.  S.)  115. 

If  this  second  item  o(  the  codicil  was  alone 
to  be  considered  in  the  construction  to  be  de- 
termined as  to  what  the  testator  intended, 
which  is  the  true  criterion  on  which  a  will 
must  be  construed,  then  it  would  have  to  be 
admitted  according  to  the  authorities  that  Rog- 
ers, having  a  fee  defeasible  in  the  legacies  and 
devises  under  the  will,  would  be  entitied  to  the 
possession  of  the  property  until  it  was  deter- 
mined whether  the  property  should  belong  to 
him  absolutely,  or  would  revert  to  the  other 
children  of  the  testator,  or  to  the  children  of 
the  other  children.  But,  following  out  the 
aforesaid  rule  of  construction,  we  have  to  con- 
sider all  and  every  part  of  the  instrument  in 
question,  to  give  a  proper  judicial  construction 
as  to  what  is  meant. 

The  third  item  of  the  will  gives  to  the  execu- 
tors potent,  full,  and  exhaustive  powers  for  the 
protection  of  the  entire  estate  and  for  the 
preservation  of  the  same,  for  all  .parties  who 
are  interested  under  the  will,  and  according  to 
law  it  is  very  clear,  and  no  authority  need  be 
quoted  to  sustain  the  same,  that  the  executors 
must  care  for  not  only  themselves,  and  not 
only  the  beneficiaries  mentioned  in  the  will,  but 
all  remaindermen  that  may  arise  from  any  con- 
tingency that  is  to  happen  under  the  will;  and 
the  will  provides  that,  if  Rogers  has  no  chil- 
dren upon  a  certain  event,  the  estate  reverts 
or  goes  to  the  other  children  of  the  testator: 
if  they  arc  not  living,  it  goes  to  their  children 
as  representatives  of  the  parents,  and  the  facts 
show  that  all  of  the  plaintiffs  are  married 
people  and  have  children. 

This  being  the  case,  the  court  is  constrained 
to  hold,  and  does  hold,  that  according  to  the 
true  intent  and  meaning  of  the  testator  for 
the  preservation  of  his  estate,  the  defendant, 
Rogers,  holds  a  fee  defeasible  in  the  property  in 
question,  subject  to  the  possession  and  control 
of  the  executors  under  the  full  powers  given 
them  in  the  third  item  of  the  will,  and,  this 
being  so,  that  while  Rogers  is  entitied  to  the 
income  from  personal  estate  and  the  real  estate 
which  may  constitute  his  share  or  portion,  he 
is  not  entitied  to  the  actual  possession  of  the 
same,  but  that  the  same  remains  in  the  execu- 
tors under  the  powers  in  the  will. 

It  should  be  noted  that  the  third  item  of  the 
will  provides  specifically:  *'That  if  any  dif- 
ference shall  arise  or  happen  concerning  any- 
thing contained  in  the  will  or  testament,  that 
no  suit  shall  be  brought  concerning  the  same, 
but  the  same  shall  be  referred  wholly  to  the 
award  of  my  executors  herein  and  what  they 


S.  C)  KENNEDY 

(110 

shall  order,  direct  and  determine  herein  shall 
be  binding  and  conclusiye  on  all  persons  con- 
cerned." 

In  the  complaint  the  executors  (Mrs.  Owens 
joining    with  them)  set  forth  completely  what 
they  claim  is  a  proper  construction  of  the  will 
in  this  matter,  viz.:    "That 'the  true  intent  and 
purpose   of  the  will  is  that  the  said  William 
Kennedy   Rogers  does  not  obtain   or  take  an 
absolute  estate  in  said  portion  or  part  of  the 
estate,  but  that  he  would  only  have  a  usufruct 
in  said  portion  or  part  during  his  life,  or  until 
at   least  he  has  issue,  which  is  not  the  cnse, 
and,   if  he  should  die  without  issue  or  bodily 
heirs,  his  portion  or  part  should  revert  to  the 
other   legatees  or  devisees  named   in  the  wiU, 
or,  if  they  be  dead,  to  their  children  then  liv- 
ing at  the  time  of  such  reversion."     And  they 
further  set  forth  that,  entertaining  this  to  be 
the   proper  construction   of  the   will,  they  are 
met    with    the   demand   and   claim   by   the  de- 
fendant,   William    Kennedy    Rogers,    that    the 
share  or  portion  of  the  estate  that  mny  be  al- 
lotted   to   him   under   the   second   item   of   the 
codicil  of  the  will  should  go  to  him  absolutely, 
to  be  dealt  with  as  he  sees  fit. 

The  court  is  constrained,  under  what  it  con- 
ceives to  be  the  true  intent  of  the  testator,  to 
hold  that  the  construction  contended  for  by  the 
executors  and  Mrs.  Owens  is  correct,  and   the 
same  is  the  judgment  of  this  court.     It  seems 
to  the  court  that  the  executors  should  prepnre 
forthwith  an  account  of  their  actings  and  do- 
ings as  such,  stating  therein  the  property  which 
came   into  their   possession   as   executors,   and 
what  parts  or  portions  thereof  they  may  have 
sold  and   for  what  prices,  and   also  what  ad- 
vances have  been  made  to  the  various  benefi- 
ciaries under  the  will,  and  what  income  they 
have  received  from  the*  real  and  personal  prop- 
erty,  and    what   expenditures   they   have    been 
compelled  to  make,  and  what  they  intend  shall 
be  the  share  or  portion  of  William   Kennedy 
Rojiers,  and   the  remaindermen   who  may  suc- 
ceed him  in  the  property  that  is  still  in  the 
hands  of  the  executors,   and  what  same  shall 
consist   of,    and    that    such    report    should    be 
presented    to   the   defendant   and    his    counsel, 
and,  if  accepted  by  them  to  be  correct,  and  in 
accordance  with   the  will  and   the  decision  of 
the  court  as  aforesaid,   then   the  same  should 
be  filed  with  the  clerk  of  this  court  and  also 
thr  judge   of   th^   probate  court   for   Barnwell 
county.     If,  however,   upon  the   filing  of  said 
ri'port  and    the   service   thereof   upon   the   de- 
fendant's counsel,  objection  is  made  to  the  val- 
ue of  the  property  so  set  apart  as  share  for 
the  benefit  of  defendant  hereunder,  leave  is  giv- 
en to  the  defendant,  through  his  counsel,   to 
apply  for  an  order  of  reference  to  the  master 
of  Barnwell  county  to  inquire  and  r^;>ort  upon 
the  matter  in  question. 

All  parties  have  leave,  if  they  are  so  advised, 
to  apply  for  any  other  orders  to  carry  out  this 
decision. 

llolman  &  Boulware,  of  Barnwell,  for  ap- 
pellant. 

Hendersons,  of  Aiken,  for  respondent. 

COTHRAN,  J.  Action  by  the  executors  of 
the  WiU  of  W.  H.  Kennedy,  deceased,  for  the 
purpose  of  obtaining  a  judicial  construction 
of  the  wlU,  particularly  with  reference  to  the 
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r  interest  and  rights  of  the  defendant,  W.  K. 
Rogers,  a  grandson  of  the  testator. 

The  testator  left  surviving  him  three  sons, 
A.  M.  Kennedy,  Q.  A.  Kennedy,  and  J.  E. 
Kennedy,  a  daughter,  Marie  K.  Owens,  and 
a  grandson,  W.  K.  Rogers,  a  son  of  a  pre- 
deceased daughter,  Mattie  L.  K.  Rogers.  All 
of  these  parties  are  married  and  have  living 
children  except  the  defendant,  W.  K.  Rogers, 
who  has  never  married. 

He  directed  in  his  wUl  that  his  property, 
after  the  payment  of  debts,  should  go  to  his 
children,  share  and  share  alike,  the  Issue  of 
a  predeceased  child  to  take  per  stirpes  the 
parent's  share.  In  a  codicil  he  provided  that 
If  his  grandson,  W.  K.  Rogers,  should  die 
without  heirs  of  his  body,  his  share  should 
revert  to  the  other  heirs  above  named,  share 
and  share  alike,  but  that,  If  he  should  leave 
said  lawfully  begotten  heirs  of  his  body,  the 
codicil  should  be  of  no  effect 

He  appointed  his  three  sons  above  named 
executors  of  the  will,  and  accompanied  the 
appointment  with  this  clause: 

"I  hereby  authorize  them  to  carry  this  will 
into  effect  by  taking  such  steps  at  such  times 
and  places  as  in  their  discretion  may  be  nec- 
essary. My  express  wiU  is.  that  I  hereby  order 
and  appoint,  that  if  any  differences  shall  arise 
or  happen  concerning  anything  contained  in  this 
will  and  testament,  that  no  suit  shall  be  brought 
concerning  same;  but  the  same  shall  be  re- 
ferred wholly  to  the  award  of  my  executors 
herein  named,  and  what  they  shall  order,  di- 
rect and  determine  therein  shall  be  binding  and 
conclusive  on  all  persons  concerned.* 


»» 


The  executors,  with  great  propriety  (con- 
sidering their  personal  Interest  In  the  mat- 
ter), have  not  attempted  to  conclude  the  de- 
fendant by  their  interpretation  of  the  will 
under  a  possible  authority  in  the  clause  last 
above  quoted,  but  have  submitted  the  con- 
struction of  the  will  to  the  court,  at  the  same 
time  contending  (their  sister,  Mrs.  Owens, 
joining  in  the  contention)  that — 

"The  true  intent  and  purpose  of  the  will  is 
that  the  said  William  Kennedy  Rogers  does 
not  obtain  or  take  an  absolute  estate  in  said 
portion  or  part  of  the  estate,  but  that  he  would 
only  have  a  usufruct  in  said  portion  or  part 
during  his  life,  or  until  at  least  he  has  issue, 
which  is  not  the  case,  and  if  he  should  die 
without  issue  or  bodily  heirs,  his  portion  or 
part  should  revert  to  the  other  legatees  or  devi- 
sees named  in  the  will,  or,  if  they  be  dead,  to 
their  children  then  living  at  the  time  of  such 
reversion. 


t» 


The  case  was  tried  by  Judge  Rice  upon 
the  pleadings,  to  which  was  appended  a 
copy  of  the  will.  In  a  decree  filed  by  him 
the  contention  of  the  executors  and  Mrs. 
Owens  was  sustained,  and  a  certain  account- 
ing was  ordered  to  be  made  by  the  executors, 
for  the  purpose  of  ascertaining  the  share  to 
which  W.  K.  Rogers  might  be  entitled,  and 
I  holding  It  until  the  possibility  of  a  defeas- 
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ance  had  disappeared.  His  decree  will  be 
reported.  Tbe  defendant  has  appealed  from 
that  decree,  and  practically  (although  there 
are  five  exceptions)  relies  ui>on  this  proposi- 
tion: That  the  testator  intended  that  W.  K. 
Rogers  should  take  a  fee  defeasible  title  to 
all  such  property  as  should  be  awarded  to 
him,  in  a  fair  distribution  of  the  estate,  with 
the  right  to  the  immediate  possession  there- 
of, to  continue  until  his  estate  should  deter- 
mine by  the  happening  of  the  specific  con- 
dition in  the  devise. 

[1,  2]  The  original  will,  unaffected  by  the 
codicil,  gave  W.  K.  Rogers  an  absolute  title 
to  the  share  which  his  mother  would  have 
received  if  alive.  The  effect  of  the  codicil 
is  simply  to  convert  that  absolute  estate  into 
an  estate  defeasible  upon  the  happening  of 
the  specific  event.  There  Is  nothing  in  the 
codicil,  effecting  this  conversion,  which 
creates  a  trust  in  the  executors,  such  as  they 
will  necessarily  have  if  their  contention  be 
sustained.  The  provision  in  the  original  will 
(which  contained  the  absolute  devise  to  W. 
K.  Rogers),  giving  them  the  authority  to 
carry  out  the  provision  of  the  will  was  en- 
tirely superfluous,  and  the  provision  in  ref- 
ence  to  settling  disputes  related  only  to  ad- 
ministra  tlve  matters.  Neither  could  have  con- 
ferred authority  upon  the  executors  to  make 
vital  changes  in  the  disposition  of  the  es- 
tate. There  is  nothing  in  either  the  will  or 
the  codicil  that  alters  the  rule  that  the  ten- 
ant of  a  defeasible  estate  is  entitled  to  the 
possession  of  it  until  the  defeasance  shall 
have  occurred. 

The  executors  should  be  directed  to  make 
a  full  accounting  of  their  receipts  and  dis- 
bursements, and  pay  over  to  the  defendant 
his  share  under  the  will.  In  reference  to 
the  real  estate,  if  the  parties  who  are  all 
of  age  cannot  agree  upon  a  division,  such 
orders  should  be  taken  in  the  court  below 
as  will  effectuate  a  partition. 

I  think  that  the  decree  should  be  reversed, 
and  the  cause  remanded  to  the  circuit  court 
for  the  purpose  of  carrying  into  effect  the 
conclusions  herein  announced. 

This  being  the  opinion  of  a  majority  of  the 
court,  it  is  so  ordered. 

GARY,  O.  J.  (dissenting).  The  following 
statement  appears  in  the  record: 

"This  salt  was  commenced  by  service  of 
summons  and  complaint  December  22,  1920, 
and  was  brought  by  the  executors  of  the  will 
of  W.  H.  Kennedy,  together  with  the  respond- 
ent, Owens,  a  daughter,  devisee,  and  legatee  of 
W.  H.  Kennedy,  deceased,  against  the  appel- 
lant, a  grandson,  and  devisee  and  legatee  of  the 
testator,  for  a  consideration  of  the  last  will 
and  testament  of  W.  H.  Kennedy,  deceased. 

"The  matter  was  heard,  by  consent,  by  Judge 
Rice,  at  chambers,  upon  the  pleadings  and  the 
will,  without  the  taking  of  any  testimony,  and 
resulted  in  his  decree,  dated  July  2,  1921,  here- 
inafter printed,  from  which  due  notice  of  in- 


tention to  appeal  to  th«  Supreme  Court  was 
given,  upon  grounds  of  exception  hereinafter 
printed." 

The  appellant's  attorneys  in  their  argu- 
ment make  this  statement: 

"His  honor  held,  as  was  conceded  by  all  par- 
ties, that  appellant  takes  a  fee  defeasible  es- 
tate; but  his  construe  went  further  and  held 
that, '  on  account  of  his  construction  and  the 
construction  of  the  executors  of  item  3  of  the 
will,  the  fee  defeasible  estate  of  the  appellant 
is  subject  to  the  possession  and  control  of  the 
executors  under  the  full  powers  given  to  them 
in  the  third  item  of  the  will,  and  that  the  ap- 
pellant is  entitled  only  to  the  income  from  both 
the  real  and  personal  estate  which  may  con- 
stitute his  portion  and  is  not  entitled  to  actual 
possession  of  the  same. 

"The  judgment  of  the  court  that  the  execu- 
tors of  this  will  shall  have  actual  possession 
and  control  of  the  property  of  appellant  is  the 
cause  of  this  appeal.  This  is  the  only  point  for 
the  consideration  of  the  court,  although,  in  or- 
der to  point  out  the  alleged  errors  in  the  rea- 
soning of  the  court  below,  we  have  found  it 
necessary  to  present  to  this  court  five  excep- 
tions." 

For  the  reasons  assigned  by  his  honor  the 
circuit  judge,  I  am  of  the  opinion  that  the 
exceptions  raising  the  said  question  should 
be  overruled  and  the  judgment  of  the  cir- 
cuit court  should  be  affirmed. 


JORDON  V.  WALTERS  et  al. 


(U8  S.  C.  251) 
(No.   10790.) 


(Supreme  Court  of  South  Carolina.     Dec.  19, 

1921.) 

Pleading  ^=9354(2)— Order  striking  answer  af- 
firmed, where  no  defense  was  stated. 

An  order  striking  out  answer  of  defendants 
and  giving  plaintiff  judgment  must  be  affirmed, 
where  the  answer  pleaded  no  defense. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lee  Ck)unty ;  Jas.  B.  Peurifoy,  Judge, 

Action  by  J.  N.  Jordon  against  R.  W.  Wal- 
ters and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

Tatum  &  Jennings,  of  Bishopvllle,  for  ap- 
pellants. 

McLeod  &  Dennis,  of  Bishopvllle,  for  re- 
spondent. 

WATTS,  J.  This  is  an  appeal  from  an 
order  of  Judge  Peurifoy,  striking  out  answer 
of  defendants  and  giving  plaintiff  Judgment. 
The  order  must  be  affirmed,  as  the  answer 
pleads  no  defense. 

Judgment  affirmed. 

GARY,  C.  J.,  and  FRASER  and  COTH- 
RAN,  JJ.,  concur. 


^s»For  other  cases  see  same  topic  and  KEY>NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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STATE  V.  BLUE.    (No.  10800.) 

(Supreme  Court  of  South  Carolina.    Dec.  19, 

1921.) 

r 

1.  Witnessea  <&=»255 (5)— Witness  may  refresh 
memory  from  memorandum. 

Bvidence  of  one  testifying  to  facts  within 
his  own  knowledge  should  not  be  excluded  be- 
cause he  used  memoranda  to  refresh  his  mem- 
ory, as  against  an  objection  that  secondary 
evidence  was  allowed  without  proof  of  loss  or 
destruction  of  the  best  evidence,  a  book  from 
which  memoranda  was  taken. 

2.  Criminal    law   ^s>422( I )^Ad missions    and 
declarations  of  codefendant  held  admisallileL 

Admissions  and  declarations  of  a  codefend- 
ant tried  at  the  same  time  were  admissible,  and 
competent  to  go  to  the  jury  for  their  considera- 
tion as  to  the  guilt  or  innocence  of  all  of  the 
defendants,  such  codefendant  having  testified 
in  his  own  behalf,  and  implicated  the  other  de- 
fendants. 


Appeal  from  General  Sessions  Circuit 
Court  of  Dillon  (bounty;  I.  W.  Bowman, 
Judge. 

Grady  Blue  was  convicted  of  grand  larceny, 
and  appeals.  Affirmed. 

Joe  P.  Lane^  of  Dillon,  for  appellant 
J.  Munroe  Spear,  Solidtop,  of  Darlingt<m, 
for  the  State. 

WATTS,  J.  The  appellant  was  tried  be- 
fore Judge  Bowman  and  a  Jury  at  February 
term  of  court,  1921,  for  Dillon  county,  on  a 
bill  of  indictment  for  grand  larceny,  and, 
after  conviction  and  sentence,  appealed,  and 
by  the  following  exceptions  alleges  error: 

**His  honor  erred,  it  is  respectfully  submitted, 
in  overruling  the  motion  of  defendant's  counsel 
to  strike  out  the  entire  testimony  of  the  wit- 
ness Mclntyre  identifying  the  shield  buckles 
found  by  the  roadside  as  being  the  shield 
buckles  off  of  the  cotton  of  Miss  Carmicheal, 
on  the  ground  tiiat  Mr.  Mclntyre  acknowledged 
on  cross-examination  that  his  knowledge  of  the 
identification  of  the  numbers  of  the  shield 
buckles  was  derived  from  a  book  kept  by  some 
other  person  for  Miss  Carmicheal,  which  was 
not  produced  in  evidence  nor  in  his  possession 
at  the  time  he  was  testifying;  the  error  being 
that,  in  a  criminal  case,  secondary  evidence 
was  allowed  without  the  proof  of  the  loss  or 
destruction  of  the  best  evidence,  to  wit,  the 
book  in  which  the  entry  of  these  numbers  was 
kept,  the  only  actual  proof  of  the  identification 
of  said  property  being  contained  in  this  book. 

"Second   Eaoepiioiu—ThAt   his  honor   erred. 
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it  is  respectfully  submitted,  in  allowing  A  J. 
Carmicheal,  over  the  objection  of  the  defend- 
ant, to  testify  as  to  what  Bubber  Stackhouse, 
one  of  the  defendants,  told  him,  no  one  having 
been  placed  in  the  dock  except  Grady  Blue 
and  Barney  Stackhouse;  the  error  being  that 
this  witness,  A  J.  Carmicheal,  was  allowed 
to  testify  purely  to  hearsay  testimony,  and 
this  hearsay  testimony  was  allowed  full  weight 
against  the  defendant,  Grady  Blue,  and  so  al- 
lowed to  stand  by  the  trial  judge,  none  of  which 
conversation  with  Bubber  Stackhouse  by  A.  J. 
Carmicheal  was  either  in  the  presence  or  in 
the  hearing  of  the  defendant,  Grady  Blueu 

*'Third  BsBeeption.-^That  his  honor  erred, 
it  is  respectfully  submitted,  in  allowing  A.  J. 
Cannicheal,  over  the  objection  of  the  defend- 
ant, to  testify  as  to  what  Bubber  Stackhouse 
told  him,  no  one  having  been  placed  in  the 
dock  except  Grady  Blue  and  Barney  Stack- 
house;  the  error  being  that,  if  the  case  was 
being  treated  as  one  against  the  defendants  aa 
conspirators  engaged  in  a  conmion  enterprise, 
then  no  confessions,  admissions,  or  statements 
made  by  one  of  defendants  after  the  alleged 
crime  had  been  committed  would  be  competent 
against  any  other  defendant'* 


[1,  2]  Exception  1  is  overruled  for  the  rea- 
son that  the  witness  testified  to  facts  with- 
in his  own  knowledge,  without  reference  to 
the  entry  In  the  book,  and  only  used  the 
memorandum  taken  by  him  from  the  books, 
as  it  were,  to  refresh  his  memory.  We  see 
no  prejudicial  error  as  complained  of.  Ex- 
ception 2  is  overruled.  Bubber  Stackhouse 
was  on  trial  along  with  the  other  defend- 
ant&  His  admissions  and  declarations  were 
certainly  competent  against  himself.  In  ad- 
dition to  this  he  testified  in  his  own  behalf; 
and  his  evidence,  wherein  he  implicated  the 
other  defendants,  was  certainly  competent  to 
go  to  the  Jury  for  their  consideration  as  to 
the  guilt  or  innocence  of  all  of  the  defoid- 
ants. 

•Exception  3  is  overruled  for  the.reason  giv- 
en in  overruling  exception  2. 

If  defendant's  counsel  had  called  his  hon- 
or's attention  to  the  fact,  or  had  requested 
him  to  charge,  that  the  confession  of  the 
defendant  could  be  used  only  against  the 
one  making  the  confession,  no  doubt  he 
would  have  done  so ;  defendant's  counsel  did 
not  do  so,  but  made  a  motion  to  strike  out 
evidence  that  was  properly  In  the  case. 

All  exceptions  are  overruled,  and  Judgment 
affirmed. 

GARY,  0.  J.,  and  FRASEB  and  COTH- 
RAN,  JJ.,  concur. 


^s>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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STATE  V.  GUEST.    (No.  10791.) 

(Supreme  Court  of  South  Carolina.    Dec.  19, 

1921.) 

Criminal  law  ^=9393(1)  —  Searches  and  sei- 
zures ^=»7-- Admission  of  evidence  procured 
by  search  with  consent  does  not  violate  Con- 
stitution. 
Where  defendant,  when  his  automobile  was 
stopped  by  the  officers,  admitted  he  hnd  whisky 
therein,  and  voluntarily  gave  the  officers  the  key 
to  the  rear  compartment  in  which  he  had  the 
whisky,  evidence  of  his  confession  and  of  the 
results  of  the  search  was  admissible,  and  did 
not  violate  his  constitutional  rights  under  the 
Fourth  and  Fifth  Amendments,  relating  to  un- 
reasonable search  and  compelling  defendant  to 
testify  against  himself. 

Appeal  from  General  Sessions  Circuit  Court 
of  Anderson  County;  Thomas  S.  Scase, 
Judge. 

Lee  Guest  was  convicted  of  violating  the 
prohibition  law,  and  he  appeals.     Affirmed. 

Dickson  &  Miller,  of  Anderson,  for  appel- 
lant. 

L.  W.  Harris,  SoL,  of  Anderson,  for  the 
State. 

FRASER,  J.    The  case  on  appeals  shows: 

"Appellant,  herein  called  defendant,  was 
tried  and  convicted  at  the  February,  1921,  term 
of  court  of  general  sessions  at  Anderson  of 
a  violation  of  the  prohibition  law,  and  sentenced 
to  one  year's  imprisonment  or  the  payment  of 
$1,000  fine. 

**The  appeal  from  this  judgment  is  based 
upon  several  exceptions  which  impute  error  in 
the  court  below  in  admitting,  over  defendant's 
objection,  certain  testimony  of  the  state,  in 
refusing  to  strike  out  such  testimony,  in  re- 
fusing to  direct  a  verdict  of  acquittal,  and  in 
overruling  defendant's  motion  for  a  new  trial. 
The  defendant  offered  no  testimony. 

"Following  is  a  brief  of  the  testimony  com- 
plained of:  B.  R.  Hilliard,  state's  witness,  tes- 
tified: That  he  was  deputy  sheriff  of  Ander- 
son county  on  May  12,  1920;  that  on  said  date, 
in  company  with  Deputy  Sheriff  Williams,  also 
of  Anderson  county,  he  drove  towards  the  Sa- 
vannah river  and  met  defendant,  his  wife  and 
two  children,  driving  in  Uie  direction  of  Ander- 
son in  a  Buick  automobile;  that  witness  then 
turned  his  car  around  and  followed  defendant 
until  they  got  to  the  city  hall  in  Anderson; 
that  it  was  almost  impossible  for  witness  to 
keep  in  sight  of  defendant  at  this  point;  that 
upon  reaching  the  city  hall  defendant  was  trav- 
eling about  8  or  10  miles  an  hour;  that  wit- 
ness then  drove  his  car  in  front  of  defendant's 
car,  forcing  defendant  to  the  curbing  and  stop- 
ping him;  that  defendant  asked  witness  what 
he  wanted,  and  the  reply  was  that  he  wanted 
that  whisky,  defendant  repls^ing,  'I  sure  hell 
have  got  it;'  that  witness  then  got  out  of  his 
car  and  asked  defendant  where  it  was,  and 
that  defendant  told  him  it  was  in  the  rear  end 
of  his  car  (a  roadster);    that  defendant  then 


took  a  key  from  the  pocket  of  his  car  that 
unlocked  the  back  of  his  car  and  handed  it  to 
him;  that  witness  took  the  key,  unlocked  the 
back  of  defendant's  car,  raised  up  the  lid,  and 
found  73  gallons  of  com  whisky  in  gallon  cans; 
that  he  then  carried  defendant  to  county  jail, 
and  his  wife  and  children  to  her  sister's;  that 
later  appellant  made  bond;  that  the  first  word 
spoken  was  by  defendant  after  witness  had 
stopped  him.  Witness  further  testified  that  he 
personally  knew  the  defendant,  and  that  he  had 
neither  arrest  warrant  for  him  or  a  search  war- 
rant to'  search  his  car;  that  not  until  after 
defendant  had  been  stopped  and  his  car  search- 
ed was  whisky  found. 

"To  this  testimony  defendant  objected  on  the 
ground  that  such  evidence  was  incompetent, 
tlie  same  having  been  illegally  procured,  the 
officer  admitting  that  he  had  neither  an  arrest 
warrant  for  defendant  or  a  search  warrant  for 
his  car,  and  further  that  any  disclosures  made 
by  him  were  involuntary  and  likewise  incompe- 
tent for  the  same  reason,  that  the  discovery 
was  made  in  violation  of  defendant's  constitu- 
tional rights  under  the  Fourth  and  Fifth 
Amendments  to  the  federal  Constitution.  The 
objection  was  overruled,  and  the  testimony  ad- 
mitted. 

"On  cross-examination  the  witness  testified 
further: 

"  'Q.  You  didn't  see  any  whisky?    A.  No,  sir. 

"  'Q.  You  never  saw  any  whisky  until  after 
you  had  searched  that  automobile,  did  you?  A. 
No,  sir. 

"  *Q.  Did  you  have  a  search  warrant?  A.  I 
did  not. 

"  'Q.  Did  he  tell  you  to  search  his  car?  A. 
Why,  I  don't  know  as  anything  was  said  about 
searching   it. 

"  'Q.  There  wasn't  anything  said  about 
searching  the  car?    A.  I  don't  think  so. 

" 'Q.  You  demanded  to  search  his  car?  A.  I 
don't  know  as  I  demanded;  I  just  drove  ix> 
front  of  him  and  stopped. 

"  *Q.  You  told  him  to  halt?  You  ran  in  front 
of  him  and  told  him  to  stop?  A.  I  don't  re- 
member that  I  told  him  to  stop.  My  engine 
chocked   down. 

"  *Q.  You  chocked  his  engine  down,  too?  A. 
Yes,  sir. 

"  *Q.  You  put  him  under  arrest?  A.  Yes, 
sir;    after  I  found  the  liquor. 

"  *Q,  Before  you;  found  tiie  liquor?  A.  I 
don't  know;  I  didn't  tell  him  he  was  under 
arrest. 

"  'Q.  You  detained  him?    A.  Yes,  sir. 

"  'Q.  Did  you  have  an  arrest  warrant  for 
him?    A.  I  did  not. 

"  'Q.  You  ran  in  front  of  him,  stopped  him, 
detained  him,  searched  his  car,  and  didn't  have 
a  search  warrant  or  arrest  warrant?  A.  No, 
sir.' 

"J.  A.  Williams,  deputy  sheriff  of  Anderson 
county,  who  was  present  with  Deputy  Bil- 
liard, gave  similar  testimony,  which  was  ob- 
jected to  on  same  ground,  but  admitted  over 
the  objection. 

"Tom  Davis,  another  witness  for  the  state, 
testified  as  follows:.  That  he  was  sitting  in 
front  of  the  city  hall  when  both  cars  passed 
side  by  side;  saw  Deputy  Sheriff  Hilliard  ran 
his  car  in  front  of  defendant's  car;    that  he- 
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stopped  ivLBt  aboye  where  witness  was  sitting: 
that  he  went  right  to  the  cars  when  they 
stopped ;  Hilliard  was  going  around  to  the  front 
of  defendant's  car  when  he  got  there ;  first  word 
spoken  was  by  defendant  when  he  asked  Hil- 
liard what  he  wanted;  Hilliard  asked  him  what 
be  was  loaded  with;  defendant  replied,  *whis- 
ky*;  Hilliard  says,  'You  have  got  it  then?*; 
defendant  replied  'I  sure  hell  have;'  Hilliard 
tboii  came  around  to  the  back  of  the  car  and 
caught  hold  of  the  knob  on  the  door  and  it  was 
locked;  he  said  to  defendant,  'You  have  got  it 
locked;*  and  he  says,  'Yes;'  that  defendant 
reached  in  his  pocket  for  key  and  then  in  side 
door  of  car,  got  key,  and  handed  It  to  Hilliard; 
that  Hilliard  opened  the  car  and  it  was  packed 
full  of  one-gallon  cans;  Hilliard  took  one  out 
and  witness  took  one  out  and  smcUed  it,  and 
it  was  corn  whisky;  that  defendant  made  no 
complaint,  and  that  what  he  did  was  voluntary: 
recognize  the  defendant  sitting  there  as  being 
the  man  in  car. 

"Same  objection  was  made  to  the  introduction 
of  this  testimony,  objection  overruled,  and  tes- 
timony  admitted. 

**At  the  close  of  the  state's  case  counsel  for 
defendant  moved. to  strike  out  the  testimony  of 
the  three  witnesses,  Hilliard.  Williams,  and 
Davis,  on  the  same  ground  interposed  to  its 
admissibility,  the  motion  being  overruled.  Mo- 
tion was  then  made  on  same  ground  for  a  di- 
rected verdict  for  defendant,  which  was  like- 
wise refused.  The  defendant  offered  no  tes- 
timony. After  the  court's  charge  to  the  jury 
a  verdict  of  guilty  was  returned.  Defendant 
moved  for  a  new  trial  on  the  same  ground 
theretofore  interposed.  Motion  overruled,  and 
ludgment  pronounced. 

*•  Within  due  time  appellant's  attorneys  gave 
notice  of  their  intention  to  appeal  to  the  Su- 
preme Court,  and  appellant  now  appeals  to  this 
court  upon  the  following." 

There  aro  three  exceptions,  but  appellant, 
in  his  argument,  states  that  there  is  but  one 
question:  Has  the  appellant  been  deprived 
of  his  constitutional  right  of  Immunity  from 
unreasonable  search  and  been  compelled  to 
testify  against  himself? 

The  answer  is  he  has  not  The  record 
shows  that  he  freely,  voluntarily,  and  defiant- 
ly confessed  his  guilt,  and  consented  to  the 
search,  and  made  no  objectlcxi  to  the  seizure. 

The  appeal  Is  dismissed. 

GARY,  C.  J.,  and  WATTS  and  CX>THRAN, 
JJ.,  concur. 

(118  S.  C.  134) 

FIRST  NAT.   BANK  OF  CHARLESTON   V. 
THOMAS.    (No.  10801.) 

(Supreme  Court  of "" South  Carolina.    Dec  19, 

1921.) 

1.  Aotioa  ^=s>38(5)— ComplaJnt  on  two  notes, 
each  alleged  on  In  a  separate  cause  of  action, 
not  subject  to  demurrer  as  unltine  severaJ 
causes  of  action. 

\  complaint,  founded  on  two  notes  which 
constituted  items  of  a  single  cause  of  action. 


each  of  which  was  alleged  on  in  a  separate  and 
distinct  cause  of  action,  was  not  subject  to  de- 
murrer on  the  ground  that  several  causes  of  ac- 
tion were  improperly  united  therein,  and  under 
Code  Civ.  Proc.  1912,  §  306,  the  striking  out 
of  the  demurrer  as  frivolous,  after  five  days' 
notice,  was  not  erroneous. 

2.  Appeal  and  error  ^=»499(2)~Refusal  to  per- 
mit answering  over  after  strlkino  out  de- 
murrer not  considered,  where  no  motion  Va 
answer  over  Is  in  record. 

An  assignment  of  error  for  refusal  to  per- 
mit answering  over  after  striking  out  a  de- 
murrer to  a  complaint  as  frivolous  cannot  be 
considered  on  appeal,  where  no  motion  to  be 
allowed  to  answer  over  appears  on  the  record. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dorchester  County ;  I.  W.  Bowman,  Judge. 

Action  by  the  First  National  Bank  ot 
Charleston  against  H.  C.  Thomas.  From  an 
order  sustaining  plaintiff's  motion  to  strike 
out  a  demurrer  to  the  complaint,  defendant 
appeals.    Appeal  dismissed. 

R.  Lon  Weeks,  of  St.  George,  for  appellant 
Buist  &  Buist,  of  Charleston,  and  Legare 
Walker,  of  Summerville,  for  respondent 

GARY,  C.  J.  This  is  an  appeal  from  an 
order,  sustaining  a  motion  to  strike  out  a 
demurrer  to  the  complaint,  on  the  ground 
that  it  was  frivolous. 

This  statement  appears  in  the  record: 

"The  complaint  was  for  judgment  on  two 
promissory  collateral  notes  given  by  the  appel- 
lant to  the  respondent  Each  note  was  alleged 
on  in  a  separate  and  distinct  cause  of  action, 
separated  as  follows:  For  a  first  cause  of  ac- 
tion, one  note  alleged  on  and  judgment  prayed 
for;  for  second  cause  of  action,  other  note  al- 
leged on  and  judgment  prayed  for.* 


*i 


The  grounds  of  demurrer  were  as  follows: 

"That  several  causes  of  action  therein  stated 
are  improperly  united  and  misjoined,  in  that  it 
fails  to  appear  upon  the  face  of  the  said  com- 
plaint that  the  said  causes  of  action  arise  out  of 
the  same  transaction,  or  transactions  connected 
with  the  same  subject,  but,  to  the  contrary,  it 
does  appear  upon  the  fact  of  the  said  complaint 
that  the  several  causes  of  action  therein  stated 
are  based  upon  absolutely  distinct  and  separate 
transactions,  without  either  of  said  causes  of 
action  having  any  connection  with,  or  relation 
to,  each  other  in  any  respect.*' 


tt 


The  grounds  of  appeal  are  as  follows: 

"(1)  That  his  honor  erred  in  granting  re- 
spondent's motion  and  striking  out  the  de- 
murrer as  frivolous,  because  it  appeared  upon 
the  face  of  said  demurrer  that  the  same  was 
not  frivolous. 

"(2)  That  his  honor  erred  in  granting  leave 
to  respondent  to  enter  up  judgment  by  default 
because  said  default  order  was  predicated  upon 
the  erroneous  ruling  above  excepted  to. 

"(3)  That  his  honor  erred  in  granting  leave 
to  respondent  to  enter  up  judgment  by  default. 
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becaDse  his  honor  should  have  allowed  the  ap- 
pellant to  answer  over.*' 

Section  306  of  the  Code  is  as  follows: 

"If  a  demurrer,  answer,  or  reply  he  frivolous, 
the  party  prejudiced  thereby,  upon  a  previous 
notice  of  five  days,  may  apply  to  a  judge  of 
the  court,  either  in  or  out  of  the  court,  for  judg- 
ment thereon,  and  judgment  may  be  given  ac- 
cordingly." 

[1]  The  following  cases  show  that  the  com- 
plaint was  not  subject  to  demurrer,  on  the 
ground  that  several  causes  of  action  therein 
stated  were  improperly  united,  for  the  rea- 
son that  the  two  notes  constituted  items  of 
a  single  cause  of  action :  Holland  v.  Kemp, 
27  S.  C.  623.  3  S.  B.  83 ;  Latimer  v.  Sullivan, 
30  S.  C.  Ill,  8  S.  E.  639;  Anderson  v.  Pil- 
gram,  30  S.  C.  499,  9  S.  E.  587,  4  L.  R.  A. 
205,  14  Am.  St.  Rep.  917 ;  Threatt  v.  Mining 
Co..  49  S.  O.  95.  26  S.  B.  970. 

The  demurrer  was  wholly  without  merit, 
and  therefore  the  appellant  has  failed  to 
show  that  the  order  striking  out  the  demur- 
rer was  prejudicial  to  his  rights. 

The  case  of  Ghem.  Corp.  y.  Farmington 
Corp.,  100  S.  C.  196,  84  S.  E.  710,  shows  that 
the  plaintiff  was  entitled  to  judgment  on  the 
notes. 

[2]  The  assignment  of  error,  that  his  hon- 
or the  circuit  judge  should  have  allowed  the 
defendant  to  answer  over,  cannot  be  sustain- 
ed, for  the  reason  that  it  does  not  appear 
in  the  record  that  he  made  a  motion  to  that 
effect. 

Appeal  dismissed. 

WATTS,  ERASER,  and  COTHRAN,  JX, 
concur. 


(118  S.  C.  137) 

SLOAN  V.  GREENVILLE  COUNTY  et  al. 

(No.  10799.) 

(Supreme  Court  of  South  Carolina.    Dec.  19, 

1921.) 

1.  Bridges  ^=»46(3)  —  Complaint  held  not  to 
state  defects  showing  Joint  liability  of  coon- 
ties. 

A  complaint  in  action  for  death  of  driver  of 
automohile,  occurring  on  a  hridge  between 
counties,  held  not  to  state  such  defects  on  one 
side  of  the  bridge  «as  to  make  a  case  of  joint 
liability  against  the  two  counties;  the  car 
being  deflected  by  a  wheel  guard  near  one  end 
thereof. 

2.  Pleading  €=»223^Actlon  not  to  be  dismiss- 
ed on  demurrer  to  amendeit  complaint. 

Where  a  demurrer  was  sustained  to  an 
amended  complaint,  court  should  not  have  dis- 
missed the  complaint  without  giving  plaintiff 
leave  to  amend  if  so  advised. 

Appeal  from  (Common  Pleas  Circuit  Court 
of  Greenville  County;  R.  W.  Memminger, 
Judge. 


Action  by  W.  J.  Sloan,  administrator,  etc., 
against  Greenville  County  and  another. 
Judgment  sustaining  demurrer  to  amended 
complaint  and  dismissing  action,  and  plain- 
tiff appeals.    Affirmed. 

The  amended  complaint  contained  allega- 
tions, inter  alia,  as  follows: 

(4)  That  on  November  28,  1920,  Carl  Sloan, 
plaintiff's  deceased  minor  son,  17  years  of  age, 
was  returning  from  Spartanburg  county  to 
Greenville  county  over  and  upon  the  said  Ben- 
nett Bridge  road,  reaching  the  aforesaid  Ben- 
nett bridge  over  Enoree  river  joining  the  two 
counties  about  dark,  driving  a  light  Ford  tour- 
ing car  with  ordinary  load  thereon,  to  wit,  him- 
self, along  with  only  two  other  persons,  and 
when  crossing  said  Bennett  bridge,  the  car  op- 
erated by  plaintiff's  deceased  son,  was  caught, 
deflected,  and  caused  to  run  angling  to  the  ex- 
treme right-hand  side  and  corner  of  said  bridge, 
strilcing  the  hub  of  front  wheel  thereof  against 
extreme  end  of  banister  plank,  breaking  and 
bending  the  guiding  apparatus  of  said  car, 
throwing  and  directing  the  car  abruptly  to  the 
right,  and  precipitating  plaintiff's  deceased, 
along  with  passengers  and  car,  down  the  in- 
clination into  a  precipice,  the  car  falling  upon 
and  pinning  beneath  it  plaintiff's  deceased, 
choking,  strangling,  and  crushing  him  so  that 
he  then  and  there  died,  and  such  injuries  and 
death  were  in  no  way  brought  about  by  any 
negligent  act  of  j>laintiff'8  deceased,  nor  did  be 
negligently  contribute  thereto. 

(5)  That  the  defendants,  Greenville  county 
and  Spartanburg  county,  as  plaintiff  is  inform- 
ed and  believes,  jointly  built  the  said  bridge, 
each  expending  an  equal  share  in  the  erection 
thereof,  and  for  a  number  of  years  past  each 
have  borne  an  equal  share  in  the  expenses  of 
the  upkeep  and  repairs  of  said  bridge,  as  pro- 
vided by  law  and  by  agreement  of  county  com- 
missioners of  said  counties,  the  said  counties 
never  having  divided  the  said  bridge  by  meas- 
urement from  center  to  ends  thereof,  and  each 
county  never  having  assumed  separate  control 
and  responsibility  for  the  condition  of  the  half 
adjoining  its  county,  the  said  work  and  ex- 
penses incurred  for  repairs  and  upkeep  having 
been  jointiy  performed,  and  each  county  having 
home  as  aforesaid  an  equal  share  in  the  ex- 
penses so  incurred;  and  it  is,  as  plaintiff  is 
informed  and  believes,  the  du<7  of  said  coun- 
ties to  inspect,  maintain,  and  repair  the  said 
bridge  so  as  to  furnish  a  reasonably  safe  place 
or  way  of  crossing  said  Enoree  river  from 
county  to  county;  Uiat,  in  the  erection  of  said 
bridge,  at  each  end  of  the  floor  of  same  there 
were  placed  throughout  the  entire  length  piec- 
es of  heavy  oak  timber,  four  by  six,  known  and 
designated  as  wheel  guards;  that  the  same 
by  neglect  had  become  jolted  loose,  not  having 
been  securely  and  well  fastened  when  placed 
there,  the  bolts  and  fastenings  worked  out,  and 
the  ends  of  said  wheel  guards  warped  and  pull- 
ed loose,  and  extended  out  upon  the  traveled 
place  of  said  bridge,  intercepting  and  deflecting 
instead  of  assisting  in  the  holding  and  directing 
of  vehicles  as  was  the  intent  and  purpose  in  so 
placing  said  wheel  guards  thereon;  that  on  this 
occasion  one  of  said  wheel  guards  on  upper 
side   of  said  bridge  had  worn  entirely  loose. 
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and  unfastened  by  the  Jolting  of  travel  there- 
on, and  by  defendants'  Joint  neglect  and  mis- 
management in  failing  to  securely  fasten  and 
safely  place  said  guards,  inspect,  maintain, 
and  repair  said  defects,  was  left  and  allowed 
to  extend  out  into  the  traveled  part  and  pas- 
sageway on  bridge,  where  said  automobile 
wheel  was  caught  and  deflected  and  thrown 
against  banister  of  bridge  and  said  car  caused 
to  upset  and  be  precipitated  down  embankment, 
resulting  in  the  death  of  plaintifTs  deceased. 

(6)  That  the  injuries  and  death  of  plaintifiTs 
deceased,  Carl  Sloan,  were  caused  by  and  re- 
sulted  from  the  separate.  Joint,  several,  and 
concurrent  negligent  and  reckless  acts,  neglect, 
and  mismanagement  of  the  defendants,  Qreen- 
ville  county  and  Spartanburg  county,  in  failing 
to  furnish  a  reasonably  safe  bridge  and  cross- 
ing upon  one  of  their  most  frequented  and  trav- 
eled thoroughfares;    in  failing  to  inspect  and 
repair    defects    and   the    dangerous    condition 
caused  by  the  loose  timbers  allowed  to  remain 
upon  the  driveway  of  said  bridge;   in  failing  to 
securely  fasten  and  securely  maintain  in  firm 
position  timber  placed  alongside  of  said  bridge 
for  a  wheel  guard  tiiereon,  knowing  the  same 
by  the  Jolt  and  Jar  of  travel  would  be  shifted 
from  place  to  place  on  floor  of  said  bridge,  en- 
dangering  travel   thereon;    and  in  failing   to 
maintain  banisters   extending  beyond   base   of 
bridge  and  to  protect  abrupt  embankments  left 
abutting   said   bridge,  which   said   timber  left 
lying  loose  upon  floor  of  bridge  might  easily 
have  been  seen  by  inspection  to  lead  and  cause 
deflection  of  car  to  embankment,  as  said  loose 
wheel  guard  did  in  this  instance  deflect  and 
cause   car   to   run   against  banisters,   and   be 
thrown  down  embankmeut,  where  by  reason  of 
each  and  all  of  the  aforesaid  separate,  joint, 
several,  and  concurrent  delicts  and  failures  of 
duty  on  the  part  of  the  defendants,  Greenville 
county  and  Spartanburg  county,  plaintiff  has 
been  injured  and  damaged  in  the  sum  of  $20,- 
000. 

Martin  &  Henry,  of  Greenville,  for  appel- 
lant. 

Nicholls  &  NlchoUs  and  John  Gary  Evana, 
all  of  Spartanburg,  for  respondents. 

WATTS,  J.  [1,21  This  is  an  appeal  from 
an  order  of  Judge  Memmlnger  sustaining  a 
demurrer  interposed  by  respondent,  Spartan- 
burg county,  to  the  amended  complaint, 
served  by  the  appellant,  and  dismissing  said 
amended  complaint  The  complaint  does  not 
state  such  defects  on  the  Spartanburg  side 
of  the  bridge  as  to  make  a  case  of  Joint  lia- 
bility, and  the  order  appealed  from  must  be 
sustained,  except  in  dismissing  the  complaint, 
with  leave  to  plaintiff,  if  he  be  so  advised,  to 
amend  his  complaint,  so  as  to  allege  such  de- 
fects, if  any,  on  the  Spartanburg  side,  as  to 
make  a  case  of  Joint  liability. 

Judgment  affirmed. 

GARY,  O.  J.,  and  FBASER  and  COTH- 
RAN,  JJ.,  concur. 
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018  S.  C.  228) 

BRADLEY  v.  LIFE  &  CASUALTY  1N8.  CO. 
OF  TENNESSEE.     (No.  I077Q.) 

(Supreme  €k>urt  of  South  Carolina.    Dec  18, 

1921.) 

Appeal  and  error  ^so'l 094(2)— CoBOurring  flatf- 
lags  by  nagistrmto  and  oiroult  oonrt  not  dia- 
tnrlMd. 

Concurring  findings  of  fact  by  the  magis- 
trate and  the  circuit  court,  with  sufficient  evi- 
dence to  sustain  it,  will  not  be  disturbed  by  the 
Supreme  Court  on  appeaL 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  EL  F.  Rice^  Judge. 

Action  by  Lawrence  Bradley  against  the 
Life  &  Casualty  Insurance  Company  of  Ten- 
nessee. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Holman  &  Boulware,  of  Barnwell,  for  ap- 
pellant 

J.  O.  Patterson,  Jr.,  of  Barnwell,  and  J.  A. 
Kennedy,  of  Williston,  for  respondeut 

WATTS,  J.  The  judgment  of  the  circuit 
court  is  affirmed  for  the  reason  that  we 
have  a  concurring  finding  of  fact  by  the 
magistrate  and  circuit  court,  with  sufficient 
eyidence  to  sustain  that  finding;  and  we  have 
held  in  numerous  cases  that  such  finding 
will  not  be  disturbed. 

Judgment  affirmed. 

GARY,  C.  J.,  and  FBASEB  and  COTH- 
RAN,  JJ.,  concur. 


(118  S.  C.  141)     . 
TOLBERT  V.  F0UCH£.    (No.  10786.) 

(Supreme  Court  of  South  Carolina.    Dec.  19, 

1921.) 

1.  Replevin  ^=>69 (4)— Defense  of  deposit  as 
pledge  admissible  ander  general  denial. 

The  defense  that  the  property  was  deposit- 
ed as  a  pledge  is  admissible  under  a  general 
denial  in  an  action  of  claim  and  delivery. 

2.  Appeal  and  error  ^=s>237(6),  268(1),  294(1) 
—Verdict  unsupported  by  evidence  undisturb- 
ed, in  absence  of  motion  or  exoeptlon  below. 

A  verdict  entirely  unsupported  by  evidence 
will  not  be  disturbed  on  appeal;  there  hiSVing 
been  below  no  motion  to  strike  that  form  of 
verdict  submitted  which  was  returned,  no  mo- 
tion for  new  trial,  nor  motion  nor  exceptions 
on  the  ground  of  the  verdict  being  entirely  un- 
supported by  evidence,  especially  where  jus- 
tice was  attained  by  the  verdict. 

Appeal  from  (Common  Pleas  Circuit  Ck>urt 
of  Greenwood  County;  W.  H.  Townsend, 
Judge. 


^5»ror  otli«r  eases  see  same  topie  and  KEY-NUMBBR  in  all  Key-Numbered  Digests  and  Indezee 
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Action  by  T.  P.  Tolbert,  Jr.,  against  H.  W. 
Pouchfi.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

O.  W.  Crelghton,  of  Greenwood,  for  appel- 
lant. 

Grler,  Park  &  Nicholson,  of  Greenwood, 
for  respondent. 

COTHRAN,  J.  Claim  and  delivery  of  per- 
sonal property.  Verdict  for  defendant. 
Plaintiff  appeals. 

The  controversy  arose  out  of  the  following 
facts:  In  January,  1920,  the  defendant  sold 
to  the  plaintiff  a  sawmill  outfit  for  $1,600, 
of  which  he  paid  $1,000  cash  and  gave  his 
note  for  the  remainder  $000,  apparently  un- 
secured. The  plaintiff  used  the  outfit  until 
July,  1920,  at  which  time  he  brought  it  back 
to  the  defendant's  premises  and  left  it  there. 
The  parties  are  at  variance  as  to  the  pur- 
pose of  the  return  of  the  outfit  The  plaintiff 
claims  that  it  was  left  on  tlie  defendant's 
premises  with  the  defendant's  consent,  and 
by  agreement  that  it  should  be  removed  by 
the  plaintiff,  as  his  property,  whenever  he 
wished  to  call  for  it;  the  defendant  claims 
that  it  was  surrendered  by  the  plaintiff  to 
him  in  satisfaction  of  the  debt,  but  that  he 
had  been  always  willing,  and  still  was  so, 
for  the  plaintiff  to  resume  possession  upon 
payment  of  the  balance  of  the  purchase  price, 
and  made  that  offer  in'  his  answer.  Upon  the 
trial  the  defendant  was  allowed  to  dispute 
the  plaintiff's  right  to  possession  upon  the 
ground  that  the  proi^erty  had  been  left  by 
the  plaintiff  with  him  as  a  pledge  to  secure 
the  balance  due,  a  defense  not  set  up  in  the 
answer. 

The  circuit  judge  submitted  to  the  jury 
three  forms  of  a  verdict:  (1)  For  the  plain- 
tiff, in  the  usual  form ;  (2)  that  the  property 
had  been  deposited  as  a  pledge  for  the  said 
balance,  stating  the  amount  due  to  the  de- 
fendant at  $648 ;  (3)  for  the  defendant.  The 
jury  returned  a  verdict  in  the  second  form. 

[1]  The  plaintiff's  exceptions  raise  practi- 
cally the  single  issue  of  the  admissibility  of 
the  defense  that  the  property  was  deposited 
as  a  pledge,  under  a  general  denial.  The 
action  of  claim  and  delivery  is  essentially  a 
proceeding  affecting  the  right  of  possession 
which  may  or  may  not  defend  upon  the  title. 
The  defendant  under  a  general  denial  has 
the  right  to  prove  any  fact  which  would  de- 
feat the  right,  even  of  the  owner,  to  the  pos- 
session of  the  chattel;  and  certainly,  if  the 
owner  has  deposited  the  chattel  as  a  pledge, 
he  is  not  entitled  to  the  possession  of  it  until 
he  has  paid  the  debt  secured  by  the  pledge. 

**One  who  sues  for  the  recovery  of  personal 
property  must  recover  upon  the  strength  and 
validity  of  his  own  title  and  right  to  the  pos- 
session of  the  property;  and,  if  the  defendant 
can  show  the  property  and  right  to  the  posses- 


sion of  the  property  in  himself  or  in  a  third 
person^  he  may  do  so  under  the  <;eneral  denial, 
and  thus  defeat  the  action."  Bliss  on  Code 
Pleading  (3d  Ed.)  p.  474,  note. 

[2]  This  case  presents  the  anomalous  result 
of  a  verdict  supported  by  the  testimony  of 
neither  the  plaintiff  nor  the  defendant.  The 
plaintiff  showed  facts  tending  to  show  that 
the  title  and  right  of  possession  were  in  him ; 
the  defendant,  that  both  title  and  right  of 
possession  were  in  him.  Neither,  in  the  evi- 
dence, offered  any  testimony  as  to  the  hy- 
pothecation of  the  property  for  the  debt 
The  verdict  established  such  hypothecaticm, 
upon  the  second  form  of  verdict,  as  to  which 
there  was  not  a  particle  of  evidence. 

If  a  motion  to  strike  the  second  form  of 
verdict  had  been  made,  it  should  have  been 
granted;  if  a  motion  for  a  new  trial  had 
been  made,  it  should  have  been  granted.  But 
as  neither  motion  was  made,  and  no  excep- 
tion entered  that  the  verdict  was  entirely  un- 
supported by  the  evidence,  the  aerial  verdict 
must  remain  undisturbed.  We  are  less  re- 
luctant to  confirm  that  result  in  view  of  the 
manifest  justice  attained,  and  in  view  of  the 
offer  of  the  defendant  practically  to  the  same 
effect  in  his  answer. 

Tlie  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  atlirmed. 

GARY,  0.  J.,  and  WATTS  and  FRASBR, 
JJ.,  concur. 


(118  S.  C.  225) 

GRINER  V.  COLUMBIA  CREAMERY  CO. 

(No.  10783.) 

(Supreme  Court  of  South  Carolina,     Dec.  19, 

1921.) 

i.  Master  and  servant  ®=»332(2)— Assault  by 
servant  as  act  within  scope  of  authority, 
question  for  Jury. 

Under  the  facts  developed  in  action  for 
assault  by  defendant's  servant,  held^  that  it  was 
a  jury  question  whether  the  servant  acted  in 
the  scope  or  apparent  scope  of  his  authority, 
or  stepped  aside  to  engage  in  a  personal  diffi- 
culty. 

2.  Assault  and  battery  ^==>24(3)— All  damages 
from  wrongful  act  provable  under  general  al- 
legations. 

All  damages  from  a  wrongful  act,  as  damag- 
es to  business  from  inability  to  attend  to  it 
because  of  an  assault,  are  provable  under  gen- 
eral allegations. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  John  S.  Wilson,  Judge. 

Action  by  W.  J.  Griner  against  the  Colum- 
bia Creamery  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 


^=9For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Moffatt  &  Marion,  of  Columbia,  for  appel- 
lant. 

R.  B.  Herbert,  of  Columbia,  for  respond- 
ent. 


WATTS,   X     "Tbis  was  an  action  com- 
n[ienced  by  plaintiff  In  April,  1920,  for  tbe 
recovery  of  damages,  upon  the  ground  that 
plaintiff  had  been   assaulted  by  employees 
of  defendant  at  tbe  place  of  business  of  de- 
fendant in  the  city  of  Columbia,  on  the  12th 
-day  of  February,  1920.    The  case  was  tried 
before  his  honor  John  S.  Wilspn,  presiding 
judge,   and   a  jury  on   December  20,   1920, 
and  upon  the  close  of  plaintiff's  testimony  de- 
fendant's counsel  moved  for  a  nonsuit,  and 
his  honor  directed  a  verdict  for  the  defend- 
ant upon  tbe  ground  that  the  evidence  show- 
ed that  it  was  a  personal  difficulty  between 
plaintiff  and  employees  of  the  defendant,  and 
that  there  was  no  proof  that  the  employees 
were  acting  within   the  scope  or  apparent 
scope  of  their  authority."    Plaintiff  appeals 
by  the  following  exceptions: 


STATE  V.  JOHNSON  117 

(110  B.B.) 

of  authority,  or  had  stepped  aside  to  engage 
in  a  personal  difficulty,  under  proper  instruc- 
tions by  the  court  under  the  authorities  of 
Polatty  V.  O.  &  W.  C.  Rallwfiy,  67  S.  C. 
391,  45  S.  E.  932,  100  Am.  St.  Rep.  750;  Dav- 
enport V.  C.  &  W.  C.  Railway,  72  S.  C.  205, 
51  S.  B.  677,  110  Am.  St  Rep.  598;  Osteen 
V.  Cotton  Mills,  93  S.  C.  61,  76  S.  E.  25; 
Buchanan  v.  Western  Union  Telegraph  Co. 
(S.  C.)  106  S.  E.  159. 

[2]  Exception  2  is  sustained  under  the  rule 
that  all  damages  sustained  that  are  the  re- 
sult directly  or  Incidentally  to  a  wrongful  act 
may  be  proven  without  alleging  them;  and, 
under  the  general  allegations  of  the  com- 
plaint herein,  plaintiff  is  entitled  to  prove 
his  damages.  If  any. 

Judgment  reversed,  and  new  trial  granted. 


« 


(1)  That  his  honor,  presiding  judge,  erred 
in   ruling.   Mt  seems   to  me   that  the   evidence 
shows  that  this  was  a  persona]  difficulty,  and 
I  do  not  think  they  have  brought  proof  enough 
to  show  that  either  Gaillard  or  Ward  was  act- 
ing within  the  scope  of  their  authority  or  ap- 
parent scope,*  and  in  granting  defendant's  mo- 
tion for  a  nonsuit  on  this  ground,  for  the  rea- 
son that:     (a)   There  was  testimony  showing, 
or  tending  to  show  that  the  persons  who  com- 
mitted the  assault  were  acting  within  the  scope 
or  apparent   scope  of  their  authority   as  em- 
ployees of  defendant  when  the  assault  was  com- 
mitted, and  this  was  a  question  of  fact  which 
should  have  been  determined  by  the  jury  when 
all  of  the  testimony  in  the  case  was  put  in; 
(b)    that   it    appears   from   the   testimony   of 
plaintiff  that  the  persons  who  committed  the 
assault  were  at  the  time  thereof  employees  of 
the  defendant,  and  that  said  assault  was  com- 
mitted for  the  purpose  of  regaining  possession 
of  defendant's  property,  and  in  the  furtheratfce 
of  defendant's  interests,  which  testimony  rais- 
ed the   presumption   that   tlte   said   employees 
were  acting  within  the  scope  of  their  employ- 
ment,>  which  presumption  it  was  incumbent  up- 
on the   defendant  to  meet  by  introduction  of 
proper  testimony,  and  this  question  should  have 
been  submitted  to  the  jury  for  its  determina- 
tion. 

"(2)  That  his  honor  erred  in  refusing  to 
allow  the  plaintiff  to  testify  as  to  the  damage 
to  his  business  arising  from  said  assault,  for 
the  reason  that  such  damages  or  loss  as  he  may 
have  received  by  his  inability  to  look  after  his 
business,  were*  natural  and  proximate  results  of 
the  injuries  inflicted  upon  him  by  defendant's 
employees,  and  such  testimony  was  in  re/sponse 
to  the  allegations  of  the  complaint; 


>t 


[1]  Exception  1  must  be  sustained  under 
the  facts  as  developed  in  the  evidence  in  this 
case.  It  should  have  been  submitted  to  the 
jury  for  their  determination  whether  tbe 
servant  acted  In  the  scope  or  apparent  scope 


GARY,  O.  J.,  and  FRASEB  and  COTH- 
RAN,  JJ.,  concur. 


(118  S.  C.  229) 

STATE  V.  JOHNSON.     (No.  10774.) 

(Supreme  Ck>urt  of  South  Carolina.    Dec.  13, 

1921.) 

Larceny  ^=»68(l)— Evidenoe  held  Insufficient 
to  oarry  prosecatlon  for  laroeny  of  live  stock 
to  Jury. 

In  prosecution  of  employee  for  larceny  of 
live  stock  from  employer,  where  the  only  evi- 
dence against  employee  was  employer's  tes- 
timony that,  after  the  employee  had  been  ar- 
rested for  stealing  a  hog  which  belonged  to 
the  employer,  the  employee  bad  said  that,  if 
the  employer  would  not  send  him  to  jail,  he 
(employee)  would  work  for  (employer)  until 
employer  was  satisfied,  the  employee's  motion 
for  a  directed  verdict  should  have  been  granted. 

Appeal  from  General  Sessions  Circuit 
Court  of  Abbeville  County ;  R.  W.  Memming- 
er.  Judge. 

Joseph  Johnson  was  convicted  of  larceny 
of  live  stock,  and  he  appeals.  Reversed  and 
remanded,  with  directions. 

J.  Howard  Moore,  of  AbbeTille,  for  appel- 
lant 

H.  S.  Blackwell,  Solicitor,  of  Laurens,  for 
the  State. 

CCXTHRAN,  J.  The  defendant  was  convict- 
ed of  larceny  of  live  stock,  and  appeals,  up- 
on tbe  ground  that  the  presiding  judge 
should  have  granted  his  motion  for  a  direct- 
ed verdict,  there  being  no  evidence  upon 
which  a  verdict  of  guilty  could  be  based. 

It  appears  from  the  record  that  the  only 
evidence  against  the  defendant,  a  youfig 
negro  boy,  was  the  testimony  of  his  employer 
that,  after  the  defendant  had  been  arrested 
for  stealing  the  hog  which  belonged  to  the 
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employer,  the  defendant  said  that  If  he  would 
not  send  him  to  jail  he  wonld  work  for  him 
until  he  was  satisfied. 

As  a  matter  of  law,  a  verdict  supported  by 
such  evidence  as  this  is  without  foundation. 
The  motion  should  have  been  granted. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment appealed  from  be  reversed,  and  the  case 
remanded  to  the  court  below,  that  a  verdict 
may  be.  directed  for  the  defendant  under 
rule  27  (66  S.  B.  v.). 

GARY,  C.  J.,  and  WATTS  and  FRAS- 
ER,  JJ.,  concur. 

(U8  S.  C.  144) 

STATE  V.   POE.      (No.    10778.) 

(Supreme  Court  of  South  Carolina.    Dec.  19, 

1921.) 

False  pretenses  ^=»5I  —  Evidence  held  intulR- 
olent  for  submission  to  Jury  in  prosecution  f er 
drawing  draft  without  sufficient  funds. 

In  prosecution  for  drawing  draft  on  employ- 
er payable  to  named  bank  without  sufficient 
funds  with  employer  to  meet  the  draft,  in  vio- 
lation of  Cr.  Code  1912,  {  208,  as  amended  by 
Act  March  4, 1914  (28  St.  at  Large,  p.  489),  in 
which  there  was  no  evidence  that  he  did  not 
have  ample  money  in  the  hands  of  his  employ- 
er to  meet  the  draft,  or  that  the  draft  was  turn- 
ed down  for  that  reason,  or  that  he  obtained 
any  money  from  the  bank,  and  where  the  evi* 
dence  showed  that  the  cashier  of  the  bank  to 
whom  he  had  given  draft  represented  third 
party  from  whom  employee  had  purchased 
goods  for  employer  and  did  not  act  in  his  ca- 
pacity as  cashier  of  the  bank,  the  court  should 
have  directed  a  verdict  for  the  defendant. 

Appeal  from  General  Sessions  Circuit 
Court  of  Allendale  County;  T.  J.  Mauldin, 
Judge. 

G.  B.  Poe  was  convicted  of  drawing  a 
draft  without  sufficient  funds  with  employ- 
er to  pay  the  same,  and  he  appeals.  Re- 
versed. 

James   M.    Pattersen,    of   Allendale,    and 

Harley  &  Blatt,  of  Barnwell,  for  appellant 

R.  L.  Gunter,  Sol.,  of  Aiken,  for  the  State. 

FRASER,  J.  The  case  contains  the  fol- 
lowing: 

**The  defendant  above  named  was  convicted, 
during  the  February  general  sessions  term  of 
court  for  Allendale  county,  for  violating  section 
298  of  the  Criminal  Code,  as  amended  by  the 
General  Assembly  of  the  state  of  South  Caro- 
Una  in  1914  (28  St.  at  Large,  p.  489).  The 
matter  involved  a  draft  for  $1,426.45,  and  aft- 
er conviction  by  a  jury  the  court  sentenced  the 
defendant  to  pay  a  fine  of  $690,  or  be  confined 
at  hard  labor  on  the  public  works  of  Allendale 


county,  or  in  the  state  penitentiary,  for  a  period 
of  six  months,  and  if  within  six  months  the 
defendant  satisfied  the  bank  that  said  sentence 
be  suspended  during  good  behavior. 

"Before  the  Jury  was  impaneled  and  8wom» 
counsel  for  the  defendant  moved  to  Quash  the 
indictment  upon  grounds  stated  in  the  notes  of 
the  stenographer,  which  motion  was  refused. 
Counsel  for  defendant  further  made  a  motioii 
to  direct  a  verdict  in  favor  of  the  defendant  up- 
on grounds  stated  in  th^  notes  of  the  stenog- 
rapher, which  motion  was  also  refused." 

"Indictment. 

"That  G.  B.  Poe,  late  of  the  county  and  state 
aforesaid,  on  the  17th  day  of  June,  in  the  year 
of  our  Lor(}  1920,  with  force  of  arms  at  Allen- 
dale, in  the  county  and  state  aforesaid,  did 
willfully  and  unlawfully  draw  and  utter  a  cer- 
tain draft  for  the  sum  of  $1,426.45,  on  L.  H. 
Kepner  &  Co.,  of  Baltimore,  Md.,  in  favor  of 
Citizens'  Bank  of  Allendale,  S.  C,  and  did  not 
then  and  there  have  sufficient  funds  with  the 
said  L.  H.  Kepner  &  Co.  to  meet  the  same,  and 
did  not  deposit  with  them  sufficient  funds  to 
pay  the  said  draft  within  30  days  thereafter; 
the  said  G.  B.  Poe  obtained  from  the  Citizens' 
Bank  of  Allendale,  by  virtue  of  the  said  draft, 
the  sum  of  $1,426.45,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state." 

The  appellant  was  the  purchasing  agent 
for  L.  H.  Kepner  &  Co.  and  bought  for  his 
employers  a  carload  of  cuoimbers  from  Mr. 
W.  L.  Manor,  of  Allendale  county.  Manor 
left  the  bill  of  lading  with  Mr.  L.  W.  Googe, 
cashier  of  the  Citizens*  Bank  of  Allendale. 
The  api>ellant  went  to  the  bank,  gave  the 
draft  to  Mr.  Googe,  and  got  from  Mr.  Googe 
the  bill  of  lading.  For  some  reason  (im- 
material here),  the  draft  was  not  paid,  and 
Mr.  Poe  was  indicted  under  the  statute  for 
drawing  a  draft  on  L.  H.  Kepner  &  Co.,  when 
he  had  no  money  with  them  to  pay  it.  The 
verdict  should  have  been  directed.  There  is 
no  evidence  that  the  appellant  did  not  have 
ample  money  in  the  hands  of  his  employers 
to  meet  the  draft,  or  even  that  the  draft  was 
turned  down  for  that  reason.  There  is  no 
evidence  to  show  (as  charged)  that  the  ap- 
pellant got  any  money  from  the  bank.  Mr. 
Googe,  in  this  transaction,  was  acting  as 
agent  for  Mr.  Manor,  and  not  in  his  capac- 
ity as  cashier  of  the  bank.  He  says: 
"Throughout  this  transaction  I  was  acting 
as  agent  of  Mr.  Manor."  Mr.  Googe  deposit- 
ed the  draft  in  the  bank  to  the  credit  of  Mr. 
Manor. 

There  was  no  evidence  to  sustain  the  al- 
legations of  the  complaint,  and  a  verdict 
should  have  been  directed. 

The  Judgment  is  reversed. 

GARY,  C.  J.,  and  WATTS  and  COTHRAN, 
JJ.,  concur. 
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second   preferred,   and  to  pay  therefor  more 
than  $127.50  per  share. 

"VI.. That,  by  reason  of  the  faOure  of  de- 
fendant to  comply  with  his  agreement  as 
aforesaid,  the  plaintiff  has  suffered  damages  in 
the  sum  of  $2,975.00." 


1.  Frauds,  statute  of  ^=s>l  l8(4)^Sufncient 
memoranda  of  sale  of  stock  held  made  by 
broker's  soratoh  pad  memorandum  and  letter 
from  customer  when  informed  of  sale. 

Where  defendant  listed  stock  with  brokers 
for  sale,  and  the  broker  made  a  yerbal  sale 
thereof  to  plaintiffs,  and  made  a  memorandum 
in  regard  to  the  matter  on  a  scratch  pad,  *'Sold 
K.  [plaintiff]  one  hundred  shares  Watts  Sec- 
ond Preferred  at  $98.60  from  H.  [defendant]," 
and  defendant,  when  informed  of  the  sale,  an- 
swered by  letter  that  he  regretted  being  un- 
able to  deliver  the  stock  in  that  the  stock  had 
been  sold  to  others,  held,  that  it  was  a  suffi- 
cient memorandum  in  writing  signed  by  defend- 
ant to  charge  him  with  a  contract  of  sale  of 
the  stock  under  Civ.  Code  1912,  {  3738. 

2.  Corperations  ^=:>l  1 8— Unexplained  silence 
on  demand  held  to  render  tender  of  pur- 
chase price  unnecessary. 

Where  defendant  did  not  reply  to  a  letter 
from  his  agent  demanding  delivery  of  corpo- 
rate stock  sold  to  plaintiff,  his  unexplained 
silence  tended  to  show  a  refusal  to  comply 
with  the  request  so  as  to  render  a  tender  of 
the  price  on  the  part  of  plaintiff  unnecessary. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  M.  F.  Ansel,  Judga 

Action  by  J.  W.  Kirkpatrick  against  Isaac 
Hardeman.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

This  is  an  action  for  damages  alleged  to 
have  been  sustained  by  the  plaintiff  on 
account  of  the  refusal  of  the  defendant  to 
comply  with  his  contract  In  regard  to  the 
sale  of  certain  shares  of  stock. 

The  allegations  of  the  complaint  are  as 
follows : 

"I.  That  the  plaintiff  is  a  resident  of  the 
city  of  Greenville,  state  and  county  aforesaid, 
and  that  the  defendant  is  a  nonresident  of  the 
state  of  South  Carolina,  residing  in  the  city 
of  Charlotte,  state  of  North  Carolina,  with 
property  in  the  city  of  Greenville,  state  of 
South  Carolina. 

"II.  That  on  October  25,  1919,  defendant 
agreed  to  sell  through  his  agents.  Stone  and 
Goldsmith,  and  the  plaintiff  agreed  to  buy, 
100  shares  of  Watts  Mills  stock,  second  pre- 
ferred, at  the  agreed  price  of  $98.50  per  share. 

"III.  That  the  defendant  has  failed  and  re- 
fused to  comply  with  his  agreement  to  sell 
said  stock  and  still  refuses  to  comply. 

"IV.  That  after  said  agreement  the  market 
value  of  said  stock  greatly  enhanced  in  value 
80  that  same  beca^ne  worth  over  $127.50  per 

share. 

"V.  That  thereafter  the  plaintiff,  by  reason 
of  the  failure  of  the  defendant  to  comply 
with  bis  said  agreement,  was  compelled  to  buy 
elsewhere  the  100  shares  of  Watts  Mills  stock. 


The  defendant  denied  the  allegations  of  the 
complaint,  and  by  way  of  defense  alleged: 

"That  this  action  is  founded  upon  a  contract 
for  the  sale  of  certain  shares  of  stock  of  the 
value  of  more  than  $50,  and  that  no  part  of 
said  stock  was  accepted  by  the  buyer  or  ac- 
tually received  by  him,  nor  was  anything  given 
in  earnest  to  bind  the  bargain  or  in  part  pay- 
ment therefor,  nor  was  any  note  or  memoran- 
dum in  writing  made  thereof,  and  signed  by 
the  party  to  be  charged  therewith  or  by  any 
agent  by  him  thereunto  authorized." 

W.  B.  Stone,  a  witness  for  the  plaintiff, 
testified  as  follows : 

"I  was  in  business  in  Greenville  in  Sep- 
tember, 1919,  with  Mr.  Goldsmith  in  the  firm 
known  as  Goldsmith  &  Stone;  was  engaged  in 
buying  and  selling  stocks,  bonds,  insurance, 
etc.  During  that  time  I  had  transactions  witii 
Mr.  Hardeman.  Received  letter  from  Mr. 
Isaac  Hardeman  dated  September  1,  1919,  as 
follows: 

"  'Charlotte,  N.  C,  Sept.  1,  1919. 

"  *Mr.  W.  B.  Stone,  Greenville,  S.  C:  I  wish 
to  list  the  following  stock  and  would  thank 
you  to  let  me  know  what  the  market  price  is  to- 
day for  same: 

"  *175  shares  Duncan  Mills,  common. 
,  "'100  shares  Watts  Mills,  second  preferred. 

♦  ♦    ♦  [Signed]    Isaac  Hardeman.' 
"I  wrote  the  following  letter  in  reply: 

"  'GreenviUe,  S.  0.,  Sept.  3,  1919. 

"  "Mr.  Isaac  Hardeman,  Charlotte,  N.  C: 
Yours  of  the  1st  Inst,  relative  to  the  listing 
of  your  several  shares  of  different  stocks 
for  sale. 

**  'It  gives  us  pleasure  to  give  you  the  quo- 
tations on  the  market  as  it  stands  to-day; 
however,  the  market  for  certain  stocks  seems 
to  be  on  the  rise,  hence  these  quotations  are 
subject  to  change. 

"  '500  Watts  Mills,  second  preferred,  $96.00. 

*  *    • 

"  *I  endeavored  to  get  in  touch  with  you  over 
the  phone  to-day,  but  you  were  out  of  town. 

**  'Will  appreciate  your  calling  me  over  phone 
at  my  expense  to-morrow. 

"'[Signed]    Goldsmith    &    Stone, 

"'By  W.  B.  Stone.' 

"In  the  letter  dated  October  21,  1919,  in 
which  I  said  'relative  to  the  175  shares  of 
Duncan  Mills  common  and  100  shares  Watts 
second  preferred,*  I  was  referring  to  a  phone 
conversation  with  him.  His  instructions  over 
the  phone  were  to  sell  the  Duncan  when  it 
reached  $130  a  share  and  the  Watts  second 
preferred  when  it  reached  $98  per  share.  I 
was  to  sell  the  stock  unless  in  the  meantime 
I  heard  to  the  contrary.  I  did  not  hear  to 
the  contrary.  I  was  not  given  instructions 
not  to  sell  between  this  time  and  the  time  I 
sold.    With  reference  to  disposing  of  the  stock. 
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after  I  received  the  letter  of  September  Ist 
listing  several  stocks  which  I  answered  by  let- 
ter giving  prices  on  that  day,  I  tried  to  get 
him  over  the  phone.  The  stock  was  active. 
Later  I  did  get  him  over  the  phone,  and  talked 
with  him  especially  about  the  Duncan  and 
Watts  second  preferred.  He  told  me  that  he 
wanted  $98  per  share  for  Watts  and  $130  for 
Duncan,  and  when  they  reached  that  I  could 
sell.  They  had  not  reached  that  price  then, 
and  I  asked  him  if  be  would  give  them  to  me 
firm,  and  he  said  'Yes.'  x  was  to  do  noth- 
ing about  the  other  stocks  unless  they  be- 
came active;  then  I  was  to  call  him.  I  wrote 
a  letter  dated  October  21st  to  confirm  the 
phone  conversation,  and  I  heard  nothing  to 
the  contrary.    That  letter  was  as  follows: 

"  'Greenville,  S.  C,  Oct.  21,  1919. 

**  *Mr.  Isaac  Hardeman,  Charlotte,  N.  C: 
With  reference  to  our  conversation  over  the 
telephone  a  day  or  so  ago,  regarding  the  mill 
stocks  you  have  listed  with  me  for  a  sale. 
Relative  to  the  175  shares  of  Duncan  Mills, 
common,  and  the  100  shares  Watts  Mills,  sec- 
ond preferred,  I  understand  that  I  am  to  sell 
the  two  stocks,  when  Duncan  reaches  $130.00 
per  share,  and  Watts,  second  preferred  at 
.^08.00  per  share.  The  other  stocks  you  have 
set  no  price  upon,  and  upon  any  advance  in 
the  market  I  am  to  communicate  with  you  be- 
fore selling.  However,  as  I  understand,  the 
price  set  on  the  Duncan  and  Watts  is  firm, 
and  in  event  the  market  reaches  the  points 
stated,  I  can  sell  unless  I  hear  from  you  to  the 
contrary  in  the  meantime. 

"'[Signed]    Goldsmith  &  Stone, 

"Ter  W.  B.  Stone/ 

"On  or  about  October  25th  I  met  Mr.  Kirk- 
patrick,  and  he  asked  me  about  stocks.  I  told 
him  I  had  100  shares  of  Watts  second  pre- 
ferred firm  for  which  I  wanted  $98.50.  The 
no  cents  was  for  commissions,  the  $98  was 
net  for  the  stock.  Kirkpatrick  said  that  was 
higher  than  it  was  at  the  present  time  and  he 
would  go  to  the  store  and  think  about  it  and 
let  me  know  in  a  few  minutes  if  he  wanted  it. 
When  he  came  I  was  not  there,  but  when  I 
returned  I  found  a  memorandum  on  my  desk. 
The  memorandum  was  as  follows:  'Kirkpatrick 
will  take  100  shares  Watts  second  preferred 
at  $98.50.' 

"Then  I  wrote  a  telegram  which  I  carried 
to  the  store,  showed  to  Mr.  Kirkpatrick,  and 
then  sent  to  Mr.  Hardeman.  I  made  a  mem- 
orandum myself  in  regard  to  the  matter  on  a 
scratch  pad.  I  always  made  notations  when- 
ever I  sold  stock,  the  name  of  the  buyer,  when 
he  bought,  the  price  paid,  and  commission. 
When  I  showed  the  telegram  to  Kirkpatrick, 
he  said  it  was  all  right,  so  I  sent  it.  The 
memorandum  which  I  made  was:  'Sold  Kirk- 
patrick 100  shares  Watts  Second  Preferred  at 
$98.50  from  Isaac  Hardeman.'  That  was  on 
October  25,  1919.  I  made  this  immediately 
after  I  sent  the  telegram  which  was  about 
10  a.  m.  I  did  not  hear  from  Mr.  Hardeman 
for  several  days.  /  have  never  been  able  to 
get  him  to  deliver  the  eiook,  Mr,  Kirkpatrick 
offered  to  comply  ioiih  the  terms  of  sale, 
[Italics  added.] 

"I  received  the  letter  of  October  27th  on  Oc- 
tober 30th,  of  which  the  following  is  a  copy: 


« (i 


Charlotte,  N.  C,  Oct  27,  1919. 

"'Goldsmith  &  Stone,  GreenviUe,  S.  C— 
Attention  Capt  W.  B.  Stone:  The  writer  ha» 
l)een  "absent  from  the  city  and  has  just  returned 
this  morning  and  finds  your  telegram  of  the 
25th  in  regard  to  the  hundred  shares  of  the 
Watts  second  preferred,  and  he  wishes  to  say 
that  during  his  absence  the  parties  who  are 
also  interested  in  this  stock  sold  the  stock  be- 
fore your  telegram  was  received. 

"  'Regretting  our  being  unable  to  deliver 
this,  we  are, 

"  'Yours  very  truly,  Isaac  Hardeman.* " 

At  the  close  of  the  testimony  the  defend- 
ant made  a  motion  for  a  nonsuit  on  two 
grounds:  (1)  That  the  agreement  between  the 
parties  was  within  the  statute  of  frauds: 
and  (2)  that  this  was  a  8aleH)f  stock  for  cash, 
and  the  delivery  of  the  stock  and  payntent  of 
cash  were  concurrent,  and  there  was  na 
evidence  that  the  plaintiff  tendered  the  price 
and  demanded  delivery  of  the  stock. 

His  honor  the  county  Judge  overruled  the 
first  ground  of  nonsuit  but  sustained  the 
second.  The  plaintiff  appealed  upon  the  fol- 
lowing exceptions: 

"It  is  submitted  that  his  honor  erred  in 
granting  the  motion  for  nonsuit  in  the  follow- 
ing particulars:  (1)  On  the  ground  that  there 
was  no  evidence  that  the  plaintiff  had  tendered 
to  the  defendant  the  purchase  price  of  the 
stock,  it  being  submitted  that  there  was  evi- 
dence not  only  of  failure  to  deliver  within  rea- 
sonable time,  but  also  of  a  refusal  by  the 
defendant  to  make  delivery  of  the  stock,  and 
that  such  failure  and  refusal  (if  established  to- 
the  satisfaction  of  the  jury)  would  excuse 
tender  of  the  purchase  price." 

And  the  defendant's  attorneys  gave  notice 
that  they  would  make  a  motion  in  this 
court  to  sustain  the  order  of  nonsuit,  on  the 
ground  that  the  agreement  in  question  was 
within  the  statute  of  frauds. 

Haynsworth  &  Hajmsworth,  of  Greenville, 
for  appellant 

Bonham  &  Price,  of  Greenville,  for  re- 
spondent 

GARY,  C.  J.  [1]  The  first  question  that 
will  be  considered  is  whether  the  agreement 
was  within  the  statute  of  frauds.  Section 
3738  of  the  Code  of  Laws  of  1912  Is  as  fol- 
lows: 

"No  contract  for  the  sale  of  any  goods, 
wares  and  merchandise  for  the  price  of  fifty 
dollars  or  upwards  shall  be  allowed  to  be 
good  except  the  buyer  shall  accept  part  of  the 
goods  so  sold  and  actually  receive  the  same, 
or  give  something  in  earnest  to  bind  the  bar- 
gain, or  in  part  payment,  or  that  some  note 
or  memorandum  in  writing  of  the  said  bargain 
be  made  and  signed  by  the  parties  to  be  charg- 
ed by  such  contract,  or  their  agents  thereunto 
lawfully  authorized.** 

It  was  not  necessary  for  the  plaintiff  ta 
prove  that  there  was  a  compliance  with  the 
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foregoing  requirements  on  his  part,  but  that 
there  was  a  memorandum  in  writing  signed 
by  the  defendant,  or  by  his  agent  thereunto 
lawfully  authorized.  The  case  of  Louisville 
Co.  V.  Lorick  ft  Ix)wrance,  29  S.  C.  533,  8  S. 
£.  8,  2  L.  R.  A.  212,  shows  that  there  was  a 
safficient  compliance  on  the  part  of  the  de- 
fendant and  hlfi  duly  authorized  agent  to 
take  the  case  out  of  the  requirements  of  the 
statute  of  fraud.  Therefore  the  defendant's 
motion  to  sustain  the  order  of  nonsuit  must 
be  overruled. 

[2]  We  proceed  to  the  consideration  of 
the  appellant's  exception  as  to  the  alleged 
failure  of  tender. 

The  record  contains  a  copy  of  the  follow- 
ing letter: 

"Greenville,  S.  C,  Oct.  30,  1919. 

**Mr.  Isaac  Hardeman,  Charlotte,  N.  C— 
T>ear  Sir:  Referring  to  our  telephone  conver- 
sation this  morning,  I  beg  to  state  that  my 
customer,  Mr.  J.  W.  Kirkpatriek,  of  this  city, 
demabds  delivery  of  one  hundred  shares  Watts 
Mills  second  preferried  stock  sold  him  at  $9S.OO 
per  share,  plus  commission;  hence  we  must 
demand  of  you  delivery  of  this  stock  in  due 
course  of  time.  ♦  ♦  ♦  Unless  you  make  such 
adjustment,  we  hereby  give  you  notice  that  we 
demand  delivery  of  the  stock. 

"Yours  truly.      Goldsmith  &  Stone, 

"By  W.  B.  Stone." 

The  record  does  not  show  that  the  defend- 
ant  replied  to  this  letter.  His  unexplained 
silence  tended  to  show  a  refusal  to  comply 
with  the  request,  and  to  render  a  tender  on 
the  part  of  the  plaintiff  unnecessary.  Clinton 
V.  Carpenter,  113  S.  C.  10,  101  S.  E.  4T. 

The  testimony  in  regard  to  waiver  of 
tender  by  the  defendant  was  susceptible  of 
more  than  one  inference,  and  should  have 
been  submitted  to  the  Jury.  This  exception  is 
sustained. 

Reversed. 

WATTS  and  FRASER,  JJ.,  concur. 
COTHRAN,  J.,  did  not  sit 


(118  S.  C.  163) 

PORTER  V.  DAVIS,  Agent,  et  al.    (No.  10780.) 

(Supreme  Court  of  South  Carolina.     Dec.  19, 

1021.) 

I.  Carriers  «=93l 6(1)— What  proof  of  Injury 
to  passenger  raises  presumption  of  negligence 
stated. 

A  presumption  of  negligence  arises  against 
a  carrier  on  proof  that  a  passenger  on  its 
train  was  injured  as  the  result  of  some  agency 
or  instrumentality  of  the  carrier,  some  act  of 
omission  or  commission  of  the  servants  of  the 
carrier,  or  some  defect  in  the  instrumentalities 
of  transportation. 
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2.  Carriers  ^5s>320(l)— Snilldency  of  testimony 
to  overcome  presumption  of  negligence  from 
injui7  te  passenger  Is  for  the  Jury. 

How  much  testimony  is  necessary  to  over- 
come the  presumption  of  negligence  from  proof 
of  injury  to  a  passenger  is  a  question  of  fact 
for  the  jury. 

3.  Trial  <g=>232( 3)— Instruction  held  not  to 
permit  quotient  verdict. 

A  charge,  that  it  was  improper  to  arrive 
at  a  verdict  by  adopting  any  arbitrary  figure 
determined  by  each  man  putting  a  number  into 
a  hat  and  dividing  the  aggregate  by  twelve,  was 
not  rendered  erroneous  nor  destroyed  by  a 
clause  therein  that  such  charge  did  "not  dc- 
Btroy  the  right  of  the  jury  to  arrive  at  a  verdict 
in  the  usual  way." 

Appenl  from  Common  Pleas  Circuit  Court 
of  Sumter  County;   Jas.  E.  Peurifoy,  Judge. 

Action  by  Harriet  N:  Porter  against  James 
C.  Davis,  as  Agoiit  of  the  United  States  of 
America  and  Director  General  of  Railroads, 
and  another.  Judgement  for  plaintiff,  and 
defendants  appeal.     Affirmed.. 

Barron,  McKay,  Frierson  &  McCauts,  of 
Columbia,  Reynolds  ft  Reynolds,  of  Sumter, 
and  A.  L.  Hardee,  of  Florence,  for  appel- 
lants. 

Jennings  &  Harby  and  John  H.  Clifton, 
both  of  Sumter,  for  respondent. 

GARY,  C.  J.  The  following  statement  ap- 
pears in  the  record: 

'This  case  was  begun  by  service  of  summons 
and  complaint  on  the  defendants,  the  10th  day 
of  July,  1919.  The  action  was  originally  against 
the  Atlantic  Coast  Line  Railroad  Company  and 
H.  M.  Tilton,  but  the  complaint  was  amended 
before  trial  by  substituting  James  C.  Davis,  as 
Agent  of  the  United  States  of  America  and 
Director  General  of  Railroads,  in  the  place  of 
Atlantic  Coast  Line  Railroad  Company.  In 
due  course  trial  was  had  before  Hon.  James 
E.  Peurifoy,  presiding  judge  and  a  jury  at  the 
spring  term  of  court  of  common  pleas  for  Sum- 
ter county,  April,  1921,  and  a  verdict  returned 
by  the  jury,  'We  find  for  the  plaintiff  the  sum 
of  sixteen  thousand  dollars."  Motion  for  new 
trial  was  made  and  refused,  and  defendants  duly 
served  notice  of  intention  to  ap|)eal  to  the  Su- 
preme Court  of  South  Carolina  from  the  judg- 
ment which  was  duly  entered  on  said  verdict.*' 

The  complaint,  omitting  the  first  para- 
graph, which  is  formal,  is  as  follows: 

*'(2)  That  plaintiff  was  a  passenger  on  train 
of  defendapt  on  or  about  ^th  of  November, 
1918,  when  said  train  was  wrecked,  and  plain- 
tiff was  thrown  violently  from  her  seat,  was  cut 
and  bruised,  and  her  hand  mashed  in  such  man- 
ner that  one  of  her  fingers  had  to  be  amputated. 
That  her  leg  was  bruised  and  severely  injured 
causing  her  much  pain,  suffering  and  expense 
for  medical  treatment,  etc.,  loss  of  time  from 
her  profession,  that  pains  are  no  better,  and 
plaintiff  is  informed  and  believes  that  she  wLU 
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continue  to  suffer  much  pain,  expense  and  loss 
of  time  by  reason  of  said  injuries. 

"(3)  That  defendast  Tilton  at  time  in  ques- 
tion was  in  the  employ  of  the  defendant  com- 
pany as  section  master  and  in  charge  of  that 
portion  of  track  where  wreck  occurred. 

**(4)  That  wreck  was  caused  and  the  plain- 
tiff injured  and  damaged  because  the  defend- 
ants negligently,  willfully  and  recklessly  failed 
to  keep  that  portion  of  the  track  in  repair 
where  the  wreck  occurred  and  properly  in- 
spect same  and  detect  and  remove  therefrom 
a  broken  and  defective  rail.  That  defendant 
company  negligently  failed  to  provide  rails 
of  sufficient  strength.  That  the  engineer  in 
charge  of  said  train  failed  to  keep  proper  look- 
out and  failed  to  detect  a  broken  rail  on  said 
track.  That  defendant  company  and  its  agents, 
in  charge  of  said  train,  negligently,  willfully, 
etc.,  ran  same  at  a  high  rate  of  speed,  thus 
causing  same  to  depart  from  the  track  and 
break  the  rails. 

"(5)  That  the  plaintiff  was  and  still  is  a 
trained  nurse,  without  any  means  to  speak  of. 
That  she  and  her  two  children  have  to  depend 
upon  her  earnings.  That  she  is  a  widow  wo- 
man. That  because  of  said  injuries  plaintiff  has 
been  and  is  informed  and  believes  that  she  will 
continue  to  be,  incapacitated  from  following  her 
profession  as  a  trained  nurse,  and  deprived  of 
the  means  of  supporting  herself  and  children. 

"(6)  That  above  acts  and  omissions  of  the 
defendants  were  willful,  reckless  and  negli- 
gent, and  jointly  and  severally  contributed  to 
plaintiff^s  injury  and  damage  as  proximate  caus- 
es thereof,  to  plaintiff's  damage  in  the  sum  of 
$40,000." 

The  answers  of  the  defendants  were  both 
general  denials  which  put  in  issue  the  allega- 
tions of  the  complaint 

At  the  close  of  the  testimony,  defendants 
moved  for  a  direction  of  a  verdict  on  the 
ground  that  no  actionable  negligence  or  will- 
fulness had  been  shown  by  the  plaintiff.  The 
motion  was  refused,  the  court  saying: 

"I  don't  think  I  could  say,  as  a  matter  of 
law,  that  the  presumption  arising  from  injury 
has  been  overcome,  and  I  don't — ^I  think  the 
matter  should  be  submitted  to  the  jury." 

The  Jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $16,000  and  the  defendant 
appealed  upon  the  following  exceptions: 

"(1)  The  presiding  judge  erred  in  overruling 
the  defendant's  motion  for  a  directed  verdict, 
on  the  ground  (1)  that  the  only  reasonable  in- 
ference to  be  drawn  from  the  entire  testimony 
was  that  the  defendant  had  furnished  a  stand- 
ard rail  and  that  it  had  properly  exercised  its 
duty  to  the  plaintiff  in  the  manner  of  inspection 
of  said  track,  and  (2)  on  the  ground  that  eVen  if 
the  jury  might  determine  that  the  defendant 


failed  to  exercise  a  proper  degree  of  care  in 
the  inspection  of  the  rail,  yet  nevertheless  such 
failure  could  in  no  wise  constitute  a  proximate 
cause  of  the  injury,  since  the  only  reasonable 
inference  to  be  drawn  from  the  testunony  is 
that  the  defect  in  the  standard  rail  provided 
was  such  as  was  not  evident  and  could  not  have 
been  <Jetected  by  inspection. 

**(2)  His  honor,  after  charging  the  jury  that 
it  was  improper  to  arrive  at  a  verdict  by  adopt- 
ing any  arbitrary  figure  determined  by  each 
man  putting  a  number  into  a  hat  and  dividing 
the  aggregate  by  twelve,  erred  in  adopting 
counsel  for  the  plaintiff's  modification  of  that 
charge  to  the  effect  that  such  charge  did  'not 
destroy  the  right  of  the  jury  to  arrive  at  a 
verdict  in  the  usual  way' ;  such  modification  de- 
stroying the  force  of  the  charge  as  to  the  im- 
propriety of  a  quotient '  verdict  and  practically 
authorizing  them  to  arrive  at  a  verdict  in  any 
way,  provided  it  was  the  usual  way." 

We  procet^d  to  the  consideration  of  the 
first  exception. 

[11  In  an  elaborate  argument  of  10  pages 
showing  marked  research,  the  appellants'  at- 
torneys were  not  able  to  find  a  single  decision 
in  the  reports  of  this  court  sustaining  this 
exception. 

''According  to  the  rule  in  this  stat^,  a  pre* 
sumption  of  negligence  arises  against  the  car- 
rier, on  proof  that  a  passenger  on  its  train 
was  injured,  as  the  result  of  some  agency  or 
instrumentality  of  the  carrier,  some  act  of 
omission  or  commission  of  the  servants  of  the 
carrier,  or  some  defect  in  the  instrumentalities 
of  transportation."  Sutton  v.  Ky.,  82  S.  C.  345, 
64  S.  E.  401. 

[2]  In  a  well-considered  and  able  opinion 
by  Mr.  Justice  Eraser,  who  spoke  for  this 
court  in  Thompson  v.  Ry.,  113  S.  0.  261,  102 
S.  E.  11,  these  words  were  used: 

"When  a  passenger  is  injured  by  an  instru- 
mentality of  the  common  cannier,  there  is  a  pre- 
sumption of  negligence.  How  much  testimony 
is  necessary  to  overcome  this  presumption  is  a 
question  of  fact  for  the  jury." 

We  do  not  deem  it  necessary  to  cite  other 
authorities  to  show  that  this  exception  can- 
not be  sustained. 

[31  The  second  exception  cannot  be  sus- 
tained, for  the  reason  that  there  was  no  sug- 
gestion on  the  part  of  his  honor,  the  presid- 
ing Judge,  that  the  method  of  arriving  at  a 
verdict,  by  adopting  the  quotient  plan,  was 
the  usual  way. 

Afilrmed. 

WATTS,  ERASER,  and  COTHRAN,  JJ., 
concur. 
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4.  Arreat  «=3>63 (3)— Assault  ami  battery  «s>64 
—Homicide  ^cs>ll2(4)— Olilcer  oanaot  make 
arrest  wlthoot  warrant  for  offense  not  oom- 
mitted  in  his  preeenoe. 

An  officer  has  no  right  to  arrest  a  citizen 
for  an  offense  committed  out  of  his  presence, 
without  a  warrant,  and  such  citizen  has  a  right 
to  resist  such  arrest  with  whatever  force  is 
necessary,  and,  if  the  officer  tries  to  arrest 
him  by  force,  the  officer  is  guilty  of  an  assault, 
and  if  the  person  sought  to  be  arrested  is  killed, 
the  officer  cannot  avaU  himself  of  the  plea  of 
self-defense. 

2.  Homicide  ^==>300 (7)— Instruction  as  to  de- 
fendant's right  of  self-defense,  though  aggres- 
sor in  first  instance,  held  property  refused. 

In  homicide  prosecution,  where  defendant's 
own  testimony  showed  that  he  was  at  fault 
throughout  the  entire  affair,  and  that  the 
killing  was  unnecessary,  refusal  of  instruction 
that,  even  if  defendant  was  aggressor  in  first 
instance  the  use  of  disproportionate  force  by 
deceased  would  remit  defendant  to  right  of 
sself- defense,  held  proper. 

3.  Criminal  taw  ^=»822 (i)-— Charge  considered 
as  a  whole. 

A  charge  must  be  considered  as  a  whole. 

Appeal  from  General  Sessions  Circuit 
Oourt  of  Aiken  County;  James  B.  PeurIfoy> 
Judge. 

A.  J.  Randall  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

The  exceptions  follow: 

First.  The  defendant  excepts  to  the  charge 
of  his  honor,  the  presiding  judge,  in  that: 

(a)  His  honor  erred  in  charging  the  jury  as 
follows: 

'*!  charge  you,  further,  that  no  citizen  can 
be  arrested  by  an  officer  for  an  o£fense  commH- 
ted  out  of  his  presence,  without  a  warrant, 
and  I  charge  you  that  such  citizen  has  a  right 
to  refuse  such  arrest,  and  use  such  force  as  is 
necessary;  and  if  the  officer  tries  to  arrest 
the  citizen  under  those  circumstances  and  uses 
any  force,  he  would  be  guilty  of  an  assault,  and, 
as  I  have  stated,  the  person  would  have  the 
right  to  defend  himself  against  the  officer  and 
use  such  force  as  is  necessary,  and  if  such 
officer  under  such  circumstances  had  killed  the 
citizen  he  could  not  avail  himself  of  the  plea  of 
self-defense. 

'*I  charge  you,  further,  that  if  an  officer 
should  undertake  to  arrest  another,  without  a 
warrant  in  his  actual  possession,  but  should 
have  the  warrant  at  some  nearby  place  where 
it  could  be  had  within  a  reasonable  time,  then 
where  the  officer  is  known  to  the  person  who  is 
sought  to  be  arrested,  then  that  person  should 
first  submit  to  the  arrest;  where  the  officer  is 
known  to  him,  and  then  it  would  be  the  duty  of 
the  officer  to  get  the  warrant,  and  show  the  per- 
son what  be  was  charged  with  and  put  it  where 
he  could  peruse  it. 
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''Foreman:  Right  there;  do  yon  mean  that 
the  warrant  should  be  written  and  laying  some- 
where?^ 

''Court:  I  hold  that  there  should  be  a  war- 
rant, but  that  the  officer  has— 

"Foreman:    Like  the  case  in  a  buggy? 

"Court:  Then  it  would  be  the  duty  of  the 
person  to  submit  to  the  arrest,  and  it  would  be 
the  duty  of  the  officer  to  get  the  warrant  and 
read  it  to  him,  and  if  he  refuses,  then  the 
person  could  refuse  to  be  arrested,  and  any  con- 
duct of  the  officer  after  that  would  be  a 
wrongful  act,  and  if  he  should  shoot  him  and 
kill  him,  then  he  could  not  avail  himself  of  the 
plea  of  self-defense." 

(b)  That  his  honor  erred  in  refusing  to 
charge  defendant's  sixth  request,  as  follows: 
"While  it  is  true,  as  just  stated,  that  one  who 
brings  a  difficulty  on  cannot  plead  self-defense, 
and  while  it  is  further  true  that  a  police  offi- 
cer who  persists  in  arresting,  or  making  an 
attempt  to  arrest,  without  a  warrant,  for  an 
offense  not  committed  within  his'  view,  becomes 
a  trespasser,  still  the  jury  is  charged  that  Uiere 
is  another  well-known  principle  of  the  law,  to 
the  effect  that  where  the  attempted  arrest  is 
made  by  an  officer  who  is  known  to  be  an  of- 
ficer by  the  person  about  to  be  arrested— that 
the  person  being  arrested  cannot  demand  the 
production  of  the  warrant  until  he  has  actually 
submitted  to  the  authority  of  the  known  offi- 
cer. After  submitting  to  the  authority  of  the 
known  officer  the  person  in  question  may  then 
demand  the  production  of  the  warrant,  and  if 
the  officer  is  either  not  in  possession  of  a  war- 
rant or  fails  to  produce  It,  then  his  act  from 
that  moment  forward  will  be  a  trespass,  and 
he  will  be  placed  in  the  wrong  in  any  alterca- 
tion that  follows,  but  up  to  the  point  when  the 
production  of  a  warrant  is  demanded,  he  will 
not  be  considered  in  the  wrong,  under  the  law. 
Hence,  to  apply  to  this  case,  even  if  the  jury 
should  find  that  Randall  was  attempting,  with- 
out a  warrant,  to  arrest  Keenan,  still,  if  they 
find  that  Keenan  refused  to  submit  to  the  ar- 
rest while  knowing  that  Randall  was  an  officer, 
and  that  Keenan  never  demanded  the  pro- 
duction of  a  warrant,  then  the  jury  is  charged 
that  Keenan,  under  those  circumstances,  failed 
to  do  any  act  to  make  Randall  the  aggressor, 
and  to  put  him  in  the  wrong,  and  under  these 
circumstances,  Randall  would  not  be  deemed 
to  have  lost  his  right  of  self-defense,  and  his 
plea  of  self-defense  would  be  available  to  him 
in  this  case,  if  the  jury  finds  it  is  made  out  in 
the  other  particulars  required  by  law." 

(c)  That  his  honor  erred  in  refusing  to 
charge  defendant's  request  6a  as  follows:  "If 
a  known  officer  attempts  an  arrest  without  a 
warrant,  the  citizen  must  submit  to  the  arrest* 
and  may  not  resist  until  he  has  demanded  the 
production  of  a  warrant  If  the  party  being  ar- 
rested fails  to  demand  the  production  of  a  war- 
rant, his  resistance  and  attempt  to  escape  are 
unlawful,  and  the  known  officer  until  the  pro- 
duction of  the  warrant  is  demanded,  would  not 
be  in  the  wroiig  in  continuing  his  attempt  to 
arrest" — ^in  that  the  eHect  of  the  foregoing  re- 
fusal to  charge,  and  of  the  charge  as  made,  was 
erroneously  to  make  a  known  police  officer, 
without  a  warrant,  an  aggressor  and  a  tres- 
passer, and  to  put  him  in  the  wrong  even  though 
the  production  of  a   warrant  was  never  de- 
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manded;  and,  further,  erroneously  to  sive  a 
citizen  the  absolute  right  to  resist  a  known  po- 
lice officer  without  demanding  the  production 
of  a  warrant  and  without  even  knowing  that 
the  police  officer  has  no  warrant.  Whereas,  it 
is  submitted  to  the  contrary  that  the  law  is 
that  the  citizen  must  submit  to  the  attempted 
arrest  before  he  may  demand  the  production  of 
a  warrant,  and  that  the  citizen  who  never  de- 
mands the  production  of  a  warrant  in  case  of 
an  attempted  arrest  by  a  known  officer,  but 
nevertheless  resists  arrest,  is  always  in  the 
wrong,  while  the  officer  is  not  a  trespasser  until 
after  the  production  of  the  warrant  is  de- 
manded. 

Second.  That  his  honor  erred  in  refusing  to 
charge  the  defendaut^s  seventh  request,  which 


fendant's  requests,  6  and  6A,  on  the  subject 
of  the  right  of  a  known  officer  to  make  an 
arrest  without  warrant,  and  the  right  of-  a 
citizen  to  resist  an  nnla^vful  arrest  We 
see  no  error  as  complained  of.  His  honor's 
charge  along  this  line  was  correct  and  in 
conformity  with  the  principles  of  law  as  an- 
nounced by  this  court  in  numerous  decisions. 
Perclval  v.  Bailey,  70  S.  C.  72,  49  S.  E.  7, 
and  authorities  therein  cited.  State  v.  Dav- 
is, 53  S.  C.  152,  31  S.  B.  62,  69  Am.  St.  Rep. 
845.  Defendant  by  his  own  testimony  shows^ 
that  he  did  not  have  a  warrant.  He  testi- 
fied, that— 

**The  mayor  told  me  when  I  next  saw  Keenan 


that,  even  should  they  go  to  the  extent  of  find- 
ing that  Handall  was,  in  the  first  instance,  an 


read  as  follows:  ''Seveuth.  Even  should  the  ;  to  ask  him  for  bond,  and  if  he  did  not  put  np 
jury  find  thai  Randall  was  attempting  an  ille-  i  bond,  to  come  and  get  warrant  for  him.  ♦  •  • 
gal  arrest,  but  that  Keenan  knew  him  to  be  '  I  went  to  Keenan  and  called  him  oS;  he  bad 
an  officer  of  the  law  and  resisted  the  arrest,  been  sitting  on  a  bench  in  front  of  Johnson's 
and  that  Keenan's  resistance  was  made  with  store;  I  said  to  him,  'The  mayor  has  asked  mo 
the  use  of  such  a  degree  of  force  and  violence  to  come  to  you  and  ask  you  to  put  up  bond  and 
as  to  be  disproportionate  to  the  force  that  was  1 1  don't  want  to  arrest  you,  but  you  are  going 
being  used  by  Randall,  then,  under  such  liircum-  j  to  force  me  to.*  ** 
stances,  the  jury  is  charged  as  a  matter  of  law; 

[2]  The  whole  evidence  of  the  defendant 
,     ,  ,  ,  ^  ^.  ..      .    i  shows  that  the  killing  was  unnecessary ;  de- 

unlawful  aggressor,  the  use  of  disproportionate  j  fgndant  was  at  fault  throughout  the  whole 
force   by   Keenan  would  remit   Randall  to   ms    _— ,,_    __  ,  ^„„  ..  ^  ««„«^«„  «  1*1.     ^ 

right  of  self-defense,  and  if  he  acted  in  other    ^^f/^'  .f  ^  ff ^  the  aggressor  acting  without 

particulars,  required  by  law.  in  such  manner  as  ,      ,:\^^^  ®^  ^^^• 

to  make  out  his  plea  of  self-defense,  then  he  ;  TS]  The  second  exception  is  overruled  as 
would  be  entitled  to  have  the  same  sustained  being  without  merit  under  the  facts  devel- 
and  to  be  acquitted'*— upon  the  ground  that  the  oped  in  the  case,  and  under  the  authority  of 
foregoing  request  states  a  sound  proposition  of  State  v.  Campbell,  111  S.  C.  112.  96  S.  E.  54S, 
law  applicable  to  the  facts  of  this  case,  and  the  charge  must  be  considered  as  a  whole] 
that  its  refusal  was  highly  Prejudicial  to  the    ^nd,   being  so   considered,   is  free  of  error 

defendant;    it  being  submitted  that  the  law  is  ,  pnmnioiiiori  nf      ah  ^^^^^4-ir.^^  -- 1  ^ 

that,  whe^e  one,  especially  a  known  police  of- ;  '?.^^  f ''^^^^J'  ^il!^^^^^*^''^  ^^^  overruled 
ficer,  is  resisted  (even  though  he  were  initiaUy  ,  ^"^  Judgment  affirmed, 
in   the  wrong)   with  force  disproportionate  to 
the  force  that  he  was  exercising,  he  would  be 
remitted  to  his  right  of  self-defense. 

Third.  That  his  honor  erred  in  charging  the 
jury:  **If  there  is  any  reasonably  safe  way  to 
prevent  the    taking   of   human   life,   then    the 

obligation  is  due  on  the  defendant  to  avail  him-  (118  s.  C.  189) 

self  of  that  means"— in  that  it  is  submitted  that  OUTLAW  v.  BARNES  et  al.  (No.  10789.) 
the  rule  laid  down  placed  upon  the  defendant 


GARY,  C.  J.,  and  ERASER  and  COTH- 
RAN,  JJ.,  concur. 


the  duty  of  actively  seeking  a  "way  to  prevent 
the  taking  of  human  life,"  and  placed  upon  him 
an  obligation  greater  than  the  settled  legal  rule 
which  requires  only  that  the  difficulty  must  be 
avoided  if  there  be  a  probable  mean's  of  escape 
open  to  the  defendant. 

John  F.  Williams  and  Hendersons,  all  of 
Aiken,  for  appellant. 

R.  L.  Gunter,  Sol.,  and  J.  B.  Salley,  both 
of  Aiken,  for  the  State. 

WATTS,  J.  The  defendant  was  tried  for 
murder  before  Judge  Peurifoy  and  a  Jury, 
convicted  of  manslaughter  and  sentenced, 
and  appeals,  and  by  three  exceptions  alleges 
error.  These  exceptions  complain  of  error 
on  the  part  of  his  honor  In  his  charge  to  the 
jury,  and  In  refusing  .to  charge  certain  re- 
quests asked  for  by  the  defendant. 

[1]  Exception  1  complains  of  error  in 
charge  to  the  jury  and  refusal  to  charge  de- 


( Supreme  Court  of  South  Carolina.     Dec.  19, 

1921.) 

1.  Judgment  ^=»90— Changes  In  consent  deoree 
In  partition  affeoting  quantity  of  land  given 
different  heirs  held  not  mere  clerical  changes. 

Court,  having  signed  decree  in  partition  ac- 
tion by  consent,  could  not  thereafter,  without 
consent,  enter  another  decree  affecting  amounts 
of  land  awarded,  since  the  two  decrees  were 
materially  and  substantially  different;  the 
changes  made  not  being  merely  clerical. 

2.  Judgment  <S==>90— Court,  having  entered  de- 
cree by  consent,  could  not  enter  other  de- 
cree without  consent  while  presiding  In  oth- 
er circuit. 

Court,  having  entered  a  decree  in  partition 
action  by  consent  of  the  parties,  could  not, 
while  presiding  in  other  circuit,  enter  another 
decree  in  such  action  making  substantial  chang- 
es in  the  original  decree  without  the  consent 
of  the  parties. 


fis»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Rey-Numbered  Dlflpests  and  Indexes 
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WTIiTJAMfl  ▼.  AMERICAN  BY.  EXPRESS  00. 


(110  S.B.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lee  County ;  H.  F.  Rice,  Judge. 

Action  by  L.  Lawrence  Outlaw  against 
Henry  H.  Barnes  and  others.  From  decree 
rendered,  plaintiff  appeals.  Decree  set  aside, 
with  directions. 

M.  W.  Seabrook,  of  Sumter,  for  appellant. 
Tatum  &  Jennings,  of  Bishopville,  for  re- 
spondents. 
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(118  S.  C.  121) 

WILLIAMS  et  al.  v.  AMERICAN  RY.  EX- 
PRESS CO.  et  al.    (No.  10768.) 

(Supreme  Court  of  South  Carolina.    Dec.  13, 

1921.) 


GARY,  G.  J.  This  is  an  action  for  parti- 
tion of  land.  The  defendants  by  their  an- 
swer raised  the  issue  of  title,  whicii  was 
tried  by  a  Jury  at  the  spring  term  of  the 
court  for  Lee  county  in  1920,  and  resulted 
in  a  verdict  for  the  defendants,  of  the  land 
in  question.  The  plaintiffs  appealed,  and  a 
new  trial  was  granted.  108  S.  C.  451,  94  S. 
E.  868.  The  case  was  again  tried,  before  his 
honor  Judge  Rice  and  a  jury,  during  the 
latter  part  of  the  year  1919;  and  under  the 
direction  of  the  court  the  jury  rendered  the 
following  verdict: 


«»i 


'We  find  for  the  plaintiffs  a  one-fourth  un- 
divided interest  in  the  land  in  dispute.' 


f» 


No  decree  was  made  carrying  into  effect 
the  verdict  of  the  Jury  until  one  was  signed 
by  his  honer  Judge  Rice  on  the  20th  of  Sep- 
tember, 1920,  at  Aiken,  S.  C,  by  consent. 

His  honor  Judge  Rice  signed  another  order 
on  the  31st  of  March,  1921.  The  record  con- 
tains this  statement: 

"At  the  time  the  above  motion  for  this  order 
was  noted  and  heard,  and  when  this  order  was 
signed.  Judge  Rice  was  holding  court  at  Co- 
lumbia in  another  circuit,  and  was  not  the  judge 
of  nor  presiding  in  the  Third  drcuit." 

[1]  The  first  question  that  will  be  consid- 
ered is  whether  the  charges  made  by  the 
second  decree  were  merely  clerical.  There 
is  no  question  that  the  two  decrees  were  ma- 
terially and  substantially  different. 

[2]  The  second  question  is  whether  his 
honor  Judge  Rice  had  jurisdiction  to  render 
the  second  decree,  under  the  circumstances 
just  mentioned.  The  following  decisions 
show  that  he  did  not  have  the  power  and 
authority  to  make  such  a  decree  at  cham- 
bers without  consent:  Chafee  v.  Ralney,  21 
S.  C.  11 ;  Barrett  v.  James,  30  S.  C.  329,  9 
S.  E.  263 ;  Garlington  v.  Copeland,  32  S.  C. 
57,  10  S.  E.  616;  Henlein  v.  Graham,  82  S. 
C.  303,  10  S.  B.  1012 ;  Hughes  v.  Shingle,  61 
S.  0.  1,  28  S.  E.  2;  Williams  v.  Ulmer,  73 
S.  C.  579,  53  S.  E.  999 ;  Brewton  v.  Shirley, 
93  S.  G.  365,  76  S.  E.  988. 

It  is  the  judgment  of  this  court  that  the 
decree  made  at  Columbia  be  set  aside,  but 
without  prejudice  to  the  right  of  respondents 
to  renew  their  motion  in  a  court  or  before  a 
judge  having  jurisdiction  to  entertain  it 

WATTS,   FRASER,  and  COTHRAN,  JJ., 

concur. 


1.  Appeal  and  error  ^=s>934(3)  —  On  appeal 
from  default  Judgment,  presumed  that  court 
directed  a  verdict  on  evidence  which  did  not 
require  submission  to  Jury. 

On  appeal  from  default  judgment,  it  will  be 
presumed,  in  support  of  the  regularity  of  the 
proceeding  and  in  the  absence  of  the  testimony, 
that  there  was  evidence  from  which  the  amount 
of  the  verdict  could  have  been  arrived  at  by  the 
court  without  submitting  the  case  to  the  jury. 

2.  Carriers  <s=>30— Not  liable  for  misrepresen- 
tations as  to  published  interstate  rates. 

Under  the  Interstate  Commerce  Act  (24 
Stat.  379),  and  in  view  of  the  purpose  there- 
of, to  secure  uniformity  of  rates  an  interstate 
shipper  could  not  recover  from  an  express  com- 
pany or  its  agent  the  damages  sustained  in 
shipping  by  express  instead  of  by  freight  be- 
cause of  agent's  misrepresentation  as  to  the 
rates,  since  the  rates  had  been  published  and 
shipper  was  presumed  to 'have  had  knowledge 
thereof,  and  to  allow  recovery  would  permit 
evasion  of  the  act  by  reducing  the  published 
rates  by  recoupment. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;  T.  J.  Mauldln,  Judge. 

Action  by  J.  R.  Williams  and  others 
against  the  American  Railway  Express  Com- 
pany and  F.  S.  Barnes,  as  agent  for  such 
company.  Judgment  for  plaintiffs,  and  de- 
fendants  appeal.     Reversed   and   dismissed. 

Nerval  N.  Newell,  of  Moncks  Corner,  for 
appellants. 

E.  J.  Dennis,  of  Moncks  Comer,  W.  C. 
Wolfe,  of  Orangeburg,  and  Octavus  Cohen,  of 
Charleston,  for  respondents. 


COTHRAN,  J.  Action  for  $650  damages 
on  account  of  misrepresentation  by  the  agent 
of  the  express  company,  as  to  the  express 
rates  upon  a  shipment  of  potatoes  from  St. 
Stephens,  S.  C,  to  New  York  City.  Directed 
verdict  on  default  in  favor  of  plaintiffs  for 
$600.50.    The  defendants  appeal. 

The  complaint  alleges,  in  substance,  as  fol- 
lows: 

That  on  June  3,  1020,  the  plaintiffs  shipped 
by  express  from  St.  Stephens,  S.  C,  212  bar- 
rels of  potatoes,  consigned  to  A.  £.  Meyer  & 
Co.,  New  York  City;  that  upon  inquiry  of 
the  agent,  of  the  express  company  at  St  Ste- 
phens, S.  C,  as  to  the  rates  by  freight  and 
by  express  the  plaintiffs  were  informed  that 
the  difference  would  not  be  in  excess  of  22 
cents  per  barrel;  that  they  relied  upon  said 
representation,  and  shipped  the  potatoes  by 
express ;  that  If  they  had  not  been  incorrect- 
ly informed  as  to  said  rates,  they  would 
have  shipped  by  freight;    that  they  lost  in 
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the  difference  by  freight  and  by  express  $660. 
Action  commenced  June  30,  1920. 

The  defendantJB  made  default  in  answering 
the  complaint,  and  on  August  30,  1920,  after 
notice,  obtained  from  Judge  Bowman  an  or- 
der granting  them  leave  to  answer  the  com- 
plaint within  10  days,  upon  payment  of  $20 
to  plaintiffs'  attorneys  and  the  costs.  The 
defendants  did  not  comply  with  the  terms  of 
Judge  Bowman's  order,  but  on  October  19, 
1920,  served  notice  of  a  demurrer  to  the  com- 
plaint upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
in  that  the  freight  rates  and  the  express 
rates  between  said  points  are  duly  filed  with 
the  Interstate  Commerce  Commission,  pur- 
suant to  acts  of  Congress,  are  thereby  fixed 
by  law,  and  constitute  notice  alike  to  the 
shipper  and  the  carrier,  both  of  whom  are 
bound  thereby,  so  that  neither  the  carrier 
nor  its  agent  is  liable  in  damages,  as  a  mat- 
ter of  law  for  misrepresentations  as  to  the 
rates  and  tariffs. 

Upon  the  call  of  the  case  before  Judge 
Mauldin  at  Uecember  term  the  plaintiff's 
counsel  objected  to  the  hearing  of  the  demur- 
rer, upon  the  ground  that  the  defendants  had 
elected  to  go  in  default  after  the  granting 
of  the  order,  on  terms,  by  Judge  Bowman, 
and  had  no  standing  in  court  or  right  to  be 
heard.  Judge  Mauldin  sustained  the  objec- 
tion, and  passed  an  order  refusing  to  hear 
the  demurrer  upon  the  ground  that  the  de- 
fendants were  in  default.  Thereupon  a  jury 
was  empnneled,  and  after  hearing  the  plain- 
tiff's testimony,  the  circuit  judge  directed  a 
verdict  in  their  favor  for  $600.50. 

After  the  entry  of  judgment  upon  this  ver- 
dict the  defendants  appealed  upon  two  excep- 
tions: The  first  charges  error  In  refusing  to 
hear  the  demurrer,  and  the  second  In  direct- 
ing a  verdict  in  favor  of  the  plaintiffs,  for 
the  reason  that  the  complaint  shows  upon  its 
face  facts  insufl3cient  to  constitute  a  cause 
of  action. 

From  the  view  which  we  take  of  the  sec- 
ond exception.  It  will  not  be  necessary  to 
consider  the  first  exception.  The  appeal  will 
therefore  be  considered  simply  as  one  from 
a  judgment  by  default 

In  the  case  of  Gadsden  v.  Hone  Fertilizer 
Co.,  89  S.  C.  483,  72  S.  B.  15,  it  is  held  that 
a  default  does  not  admit  that  the  facts  plead- 
ed are  sufficient  to  constitute  a  cause  of  ac- 
tion, and  that,  If  it  does  not,  any  judgment 
entered  thereon,  except  one  of  dismissal  of 
the  complaint,  goes  beyond  the  allegations  of 
the  complaint  and  should  be  reversed  on  ap- 
peal. That  case  really  goes  further  than  we 
are  required  to  go  in  the  case  at  bar;  for 
there  a  cause  of  action  was  stated  in  the 
complaint,  but  the  default  verdict  and  judg- 
ment were  set  aside  upon  the  ground  that 
the  complaint  counted  upon  general  damages, 
and  a  recovery  was  permitted  upon  proof  of 
special  damages  which  were  not  alleged,  sus- 


taining the  conclusion  upon  6  Enc  PL  &  Pr. 
120,  and  23  Gyc.  740,  752,  764: 

"And  so,  if  the  complaint  states  facts  which 
entitle  plaintiff  only  to  a  certain  kind  of  re- 
lief, or  to  relief  only  to  a  certain  extent,  a 
judgment  by  default,  giving  a  different  kind  of 
relief  or  relief  as  to  greater  extent,  is  without 
authority  of  law,  and  cannot  be  sustained." 

[1]  The  testimony  is  not  set  out  in  the  rec- 
ord; but,  in  view  of  the  allegations  of  the 
complaint  and  of  the  direction  of  a  verdict 
by  the  .circuit  judge,  we  must  assume  that 
there  was  evidence  of  both  the  freight  rates 
and  the  express  from  St  Stephens  to  New 
York,  the  amount  of  the  verdict,  $600.50,  rep- 
resenting the  difference,  which,  of  course, 
could  not  have  been  arrived  at  except  by  a 
comparison  of  those  rates;  otherwise,  under 
the  Gadsden  Case,  Cable  Co.  v.  Duncan,  92 
S.  0.  373,  75  S.  E.  552,  and  Duncan  v.  Dun- 
can, 93  S.  C.  487,  76  S.  E.  1099,  the  circuit 
judge  was  in  error  in  directing  a  verdict  up- 
on an  issue  which  should  have  been  submit- 
ted to  the  jury.  We  assume  the  presentation 
of  this  evidence  under  the  presumption  of 
regularity  in  a  judicial  proceeding. 

In  10  C.  J.  429,  it  is  said : 

"Under  the  provisions  of  the  Interstate  Com- 
merce Act,  common  carriers  are  required  to  file 
with  the  Interstate  Commerce  Commission 
their  schedule  of  rates  for  interstate  shipments 
of  freight,  and  also  to  publish  the  same."    - 

In  the  case  of  Tribble  v.  Express  Co.,  Ill 
S.  0.  31,  96  S.  E.  712 : 

"We  must  presume  that  the  company  was 
conducting  its  business  according  to  the  acts  of 
Congress  [regulating  Interstate  Commerce].' 


»» 


[2]  The  great  purpose  of  the  Commerce 
iict  was  to  secure  uniformity  of  rates  under 
like  conditions  to  every  shipper,  to  prevent 
a  system  of  rebates  and  special  accommoda- 
tions, which  had  attained  a  degree  of  dis- 
crimination that  amounted  to  oppression  to 
certain  communities  and  shippers.  It  is 
clear  that  if  an  action  for  damages  against 
a  carrier  or  its  agent  for  a  misrepresenta- 
tion of  the  published  rates  should  be  allowed, 
the  favored  shipper  would  recoup  in  damages 
the  difference  between  the  published  rate 
and  the  rate  represented,  and  the  puri)ose  of 
the  act  defeated. 

In  the  case  of  Aldrich  v.  B.  Co.,  95  S.  0. 
427,  79  S.  E.  316,  the  court  says: 

"No  error  in  quoting  a  rate  which  has  been 
filed  with  the  commission  and  published  will  be 
allowed  to  prevent  a  carrier  from  collecting  the 
correct  rate  applicable  to  an  interstate  ship- 
ment Gulf,  etc.,  R.  Co.  V.  Hefley,  158  U.  S. 
08.  3.39  L.  Ed.  910;  Texas,  etc.,  R.  Co.  v.  Mugg, 
202  U.  S.  242,  50  L.  Ed.  1011;  Texas  R  Co. 
V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  61 
L.  Ed.  553.  Such  an  error  is  not  binding  upon 
either  carrier  or  shipper,  because  both  are  pre- 
sumed to  know  the  correct  rate.    United  States 


s.a) 
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V.  I^Dller,  223  U.  S.  659,  56  L.  Bd.  669;  Ohi- 
cagro,  etc.,  R.  Co.  v.  Kirby,  225  U.  S.  155,  56 
ly.  Ed.  1033;   Adams  Express  Co.  v.  Croninger, 

226  U.  S.  491,  67  L.  Ed.  314,  decided  January  6, 
1913;    Kansas  City  Southern  R.  Co.  v.  Carl, 

227  U.  S.  639,  33  Sup.  Ct.  397,  57  L.  Bd.  683, 
decided  March  10,  1913.    Nor  does  such  an  er- 
ror   subject  a  carrier  to  liability  for  damfages 
resulting  from  any  action  taken  by  an  intend- 
in  ir   shipper  in  reliance  upon  the  quoted  rate. 
Tliinoia  Central  R.  Co.  v.  Henderson  Elevator 
Co.,  226  U.  S.  441,  57  L.  Ed.  290.  decided  Jan- 
uary  6,  1913.    In  the  Carl  Case  the  court  said: 
'Neither  the  intentional  nor  accidental  misstate- 
ment of  the  applicable  published  rate  will  bind 
the  carrier  or  shipper.    The  lawful  rate  Is  that 
which  the  carrier  must  exact,  and  that  which 
the  shipper  must  pay.    The  shipper's  knowledge 
of  the  lawful  rate  is  conclusiyely  presumed,  and 
the  carrier  may  not  be  required  to  surrender 
the    goods   carried,   upon   the   payment   of  the 
rate  paid,  if  that  was  less  than  the  lawful  rate, 
antil  the  full  legal  rate  has  been  paid.    Texas 
&  Co.  R.  Co.  V.  Mugg,  supra.    Nor  is  the  car- 
rier liable  for  damages  resulting  from  a  mis- 
take in  quoting  a  rate  less  than  the  full  pub- 
lished  rate.    Illinois   C.   R.   Co.   v,   Henderson 
Elevator  Co.,  226  U.   S.  441,  57  L.  Ed.  290, 
decided  January  6,   1913.    Nor  can  a  carrier 
legally  contract  with  a  particular  shipper  for 
an  iTnusual  service  unless  he  make  and  publish 
a    rate   for   such   service   equally  open   to   all. 
Chicago  &  C.  R.  Co.  v.  Kirby,  supra.'    It  fol- 
lows, therefore,  that,  if  plaintiff's  right  to  re- 
cover   had   depended    solely   upon    defendant's 
error   in   quoting  the   rate  and   on  the  action 
which  he  claims  to  have  taken  on  the  faith  of 
the  quoted  rate,  his  complaint  should  have  been 
dismissed.*' 

The  platntifTs*  contention.  If  sustained, 
would  be  equivalent  to  compelling  the  ex- 
press company,  by  reason  of  the  misrepresen- 
tation of  its  agent,  to  transport  the  shipment 
for  the  freight  rate,  plus  22  cents  per  barrel, 
which  is  admittedly  less  than  the  express 
rate  fixed  by  the  filed  tariff,  for  that  Is  the 
basis  of  their  claim.  As  is  held  by  the  court 
in  Pittsburg  Co.  v.  Fink,  250  U.  S.  577,  40 
Sup.  Ct.  27,  63  L.  Ed.  1151. 

* 'Instances  of  individual  hardship  cannot 
change  the  policy  which  Congress  has  embodied 
in  the  statute  in  order  to  secure  uniformity  in 
charges  for  transportation." 

It  was  unquestionably  a  hardship  upon  the 
shippers  in  the  case  at  bar;  they  were  de- 
ceived by  the  misrepresentations  of  the 
agent;  they  sustained  a  clear  loss  of  the  dif- 
ference between  the  express  rate  and  the 
freight  rate,  plus  22  cents;  but  the  duty  up- 
on them  was  as  imperative  to  pay  the  pub- 
lished rate  as  upon  the  carrier  to  collect  it; 
they  are  presumed  in  law  to  have  known  it, 
and  they  are  in  no  worse  plight  than  hun- 
dreds of  other  hapless  shippers  who  have 
lost  and  uniformly  been  denied  recoupment 

The  judgment  of  this  court  is  that  the 


judgment  of  the  circuit  court  be  reversed, 
and  the  complaint  be  dismissed. 

GARY,  0.  J.,  and  WATTS   and  ERASER, 
JJ.,  concur. 


(lis  S.  C.  230) 

STATE  V.  LLOYD.  *  (No.  10777,) 

(Supreme  Court  of  South  Carolina.     Dec.  19, 

1921.) 

Criminal  law  <9=s»ll31(4)  ^  Appeal  dismissed 
where  case  does  not  show  oompllanee  with 
rules  or  that  error  was  committed. 

Where  case  on  appeal  does  not  show  com- 
pliance with  the  rules  relating  thereto,  nor  that 
the  case  on  appeal  could  not  have  been  made  up 
in  compliance  therewith,  nor  that  there  was 
error  in  the  trial,  the  appeal  will  be  dismissed, 
notwithstanding  the  solicitor's  failure  to  object 
or  offer  amendments  to  proposed  case,  though 
it  stated  that  testimony  was  erroneously  ex- 
cluded and  admitted  and  that  the  charge  was 
erroneous;  such  failure  to  object  or  offer 
amendments  not  entitling  appellant  to  a  new 
trial. 

Appeal  from  General  Sessions  Circuit 
Court  of  Orangeburg  County ;  S.  W.  G.  Shlpp, 
Judge. 

John  Lloyd  was  convicted  of  assault  and 
battery  with  intent  to  kill,  and  he  appeals. 
Appeal  dismissed. 

Wolfe  &  Berry,  of  Orangeburg,  for  appel- 
lant. 

A.  J.  Hydrick,  Sol.,  of  Orangeburg,  for  the 
State. 

ERASER,  J.    The  case  shows: 

"John  Lloyd  was  convicted  of  assault  and  bat- 
tery with  intent  to  kill  and  was  sentenced  to 
serve  one  year's  imprisonment,  or,  upon  serv- 
ing one  month  and  paying  a  fine  of  $200,  he 
should  be  discharged.  He  appeals  from  this 
sentence.  His  appeal  is  prosecuted  in  forma 
pauperis. 

"The  stenographer  died  before  the  transcript 
of  the  trial  record  could  be  secured.  Appellant 
excepts  because  there  was  testimony  erroneous- 
ly admitted  over  his  objection,  and  testimony  of- 
fered for  him  erroneously  excluded.  He  also 
charges  errors  in  the  charge  of  the  trial  judge. 

"He  proposed  a  case  for  appeal,  stating  there- 
in that  there  was  testimony  erroneously  ex- 
cluded and  admitted  and  that  the  charge  was  er- 
roneous. The  solicitor  did  not  object  to  nor 
offer  amendments  to  the  proposed  case,  and 
thereby  admitted  the  case  as  proposed  and  that 
the  statements  contained  in  the  proposed  case 
were  true;  this  being  so,  appellant  submits  that 
he  is  entitled  to  a  new  trial."  ' 


This  appeal  is  dismissed.  It  does  not 
show  that  the  appellant  has  complied  with 
the  rules,  that  a  case  for  appeal  could  not 
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have  been  made  up,  nor  that  there  was  error 
in  the  trial. 
The  api>eal  is  dismissed. 

GARY.  C.  J.,  and  WATTS  and  COTHRAN, 
JJ.,  concur. 


a  IS  s.  c.  171) 

STATE  V.  MASON.    (No.  10776.) 

(Supreme  Court  of  South  Carolina.    Dec.  13, 

1921.) 

I.  Offlcers  (g=354 — County  treasurer,  who  held 
over  for  another  term  without  qualification, 
held  office  until  qualificatfon  of  successor. 

Where  county  treasurer,  who  had  *  talsen 
oath  of  office  and  given  bond  and  had  served  for 
several  terms,  was  nominated  for  another  term, 
under  Civ.  Code  1912,  §  440,  but  did  not  re- 
ceive the  commission  from  the  Governor,  nor 
take  oath  nor  give  bond,  but  continued  to  act 
until  a  successor  was  appointed  and  had  quali- 
fied, he  was  county  treasurer  during  sur-h  time 
within  Cr.  Code  1912,  §  544,  making  it  a  crime 
to  fail  to  pay  moneys  to  successor,  even  though 
he  had  not  given  the  bond  and  taken  the  oath, 
notwithstanding  Const,  art.  1,  §  11,  providing 
that  the  terms  of  all  officers  shall  be  for  a  spec- 
ified period. 


2.  Criminal  law  ^=31172 (2)— Charge  on  weight 
of  evidence  held  harmless  in  view  of  admit- 
ted facts. 

In  prosecution  of  county  treasurer  for  fail- 
ure to  turn  funds  over  to  successor  in  viola- 
tion of  Cr.  Code  1912,  |  544,  in  which  defendant 
claimed  that  he  was  not  the  county  treasurer 
at  the  time  the  offense  was  alleged  to  have  been 
committed,  charge  that  defendant  was  the 
county  treasurer  at  such  time,  if  a  charge  on 
the  weight  of  the  evidence  in  violation  of  Const, 
art.  5,  §  26,  was  harmless,  where  the  defend- 
ant was  in  fact  the  county  treasurer  at  such 
time  under  the  admitted  facts. 

Appeal  from  General  Sessions  Circuit 
Court  of  Hampton  County;  J.  B.  Peurifoy, 
Judge. 

W.  A.  Mason  was  convicted  of  failure  as 
county  treasurer  to  turn  over  moneys  re- 
ceived by  him  officially  to  his  successor,  and 
be  appeals.    Afflrnied. 

The  testimony,  charge,  and  exceptions  fol- 
low: 

Testimony. 

H.  B.  Jones,  sworn: 

I  am  an  accountant  from  the  office  of  the 
Comptroller  General.  I  made  an  audit  of  the 
books  of  W.  A.  Mason,  treasurer  of  Hampton 
county,  in  November  and  December,  1920.  My 
audit  showed  that  W.  A.  Mason,  as  treasurer  of 
Hampton  county,  was  short  $17,865.43.  The 
treasurer  was  short  this  amount  after  giving 
him  credit  for  everything  that  he  was  entitled 
to.  He  should  have  had  in  his  hands  as  county 
treasurer  when  he  was  succeeded  by  R.  E. 
Causey  the  above-stated   sum,  in  addition  to 


that  which  he 'turned  over  to  his  said  succes- 
sor. My  audit  showed  that  as  county  treasurer 
the  defendant  did  receive  in  his  hands  the  said 
sum  of  $17,865.43.  Mr.  Mason  admitted  to  me 
that  he  was  short,  but  that  he  did  not  know 
tlie  amount  of  the  shortage.  I  gave  him  every 
opportunity  to  explain  this  shortage  or  to  cor- 
rect me  if  I  had  made  any  mistake.  He  work- 
ed with  me  several  days,  but  could  not  discover 
where  I  had  made  any  error  and  admitted  to 
me  the  correctness  of  my  audit  and  that  he 
was  short. 

There  was  introduced  in  evidence  the  follow- 
ing: Letter  of  W.  A.  Mason  to  Governor  R. 
A.  Cooper,  reading  as  follows:  "I  hereby  ten- 
der my  resignation  as  county  treasurer  of 
Hampton  county  to  take  effect  on  December  1, 
1920." 

Commissions  to  W.  A.  Mason  as  county 
treasurer,  dated  March  3,  1911,  April  9,  1913, 
and  February  25,  1915,  duly  signed  by  the  Gov- 
ernor and  the  Secretary  of  State  of  the  State 
of  South  Carolina,  with  the  Great  Seal  of  the 
State  thereto  affixed,  all  of  which  said  commis- 
sions recite,  inter  alia,  that  the  same  shall  con- 
tinue in  force  for  the  full  term  provided  by 
law. 

All  books,  papers  and  records  belonging  to 
the  treasurer's  and  the  auditor's  offices  for 
Hampton  county,  and  settlement  sheets  from 
the  office  of  the  Comptroller  General.  These 
show  that  on  December  10,  1920,  defendant 
should  have  had  in  his  bands  as  county  treasur- 
er $17,865.43  of  official  funds  of  the  county  and 
state. 

Cross-Examination. 

I  am  familiar  with  the  treasurer's  books,  as  I 
handled  the  treasurer's  office  in  Colleton  county 
for  a  number  of  years.  I  do  not  consider  this 
a  book  shortage.  The  books  show  that,  but 
there  would  be  no  other  way  to  check  the 
treasurer  than  by  books  kept  by  him  and  by 
the  auditor.  The  books  show  that  W.  A.  Ma- 
son, as  county  treasurer,  was  short  the  said 
sum  of  $17,865.43. 

R.  B.  Causey,  sworn: 

I  am  treasurer  of  Hampton  county,  haying 
been  commissioned  on  December  10,  1920.  My 
predecessor  in  office  was  W.  A.  Mason,  who, 
on  December  10,  1920,  turned  over  to  me  all 
books  and  papers  belonging  to  the  treasurer's 
office  and  certain  moneys,  but  he  did  not  turn 
over  to  me  all  the  moneys  which  the  books 
showed  that  he  should  have  had  in  his  hands 
as  county  treasurer.  The  records  showed  that 
in  addition  to  what  he  did  turn  over  to  me  he 
should  have  had  on  hand,  the  same  having  been 
received  by  him  as  county  treasurer,  the  sum  of 
$17,865.43.  I  made  demand  on  him  for  this 
amount  and  he  stated  that  he  did  not  have  it. 
He  did  not  turn  this  amount  over  to  me  within 
30  days  after  I  succeeded  him,  and  has  not  yet 
turned  same  over  to  me. 

No  cross-examination. 

It  was  admitted  by  the  state  that  W.  A.  Ma- 
son did  not  file  any  bond  in  the  office  of  the 
clerk  of  court  since  1913. 

State   rests. 

W.  A.  Mason,  sworn: 

I  first  took  office  as  county  treasurer  of  Hamp- 
ton county  on  January  3,  1911.  Took  the  oath 
of  office  and  gave  bond  for  $20,000.    I  ran  for 
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oflSce  in  1912,  was  nominated  and  appointed  by  T  not  tried  to.    I  went  into  the  office  with  Mr. 


the  Governor,  gave  bond  for  $20,000,  and  took 
the  oath  of  office.  I  ran  again  in  1914  and  was 
nominated.  I  did  not  at  that  time  receive  a 
commission  from  the  Governor,  did  not  take  the 
oath  of  office,  and  did  not  give  the  bond.  I 
continued  to  exercise  the  powers  of  county 
treasurer  under  the  laws  of  the  state,  and  col- 
lected the  taxes.  The  county  treasurer  is 
charged  with  the  entire  amount  of  taxes  shown 
on  the  treasurer's  duplicate  made  up  by  the 
auditor,  and  is  credited  with  the  paid  vouchers 
for  the  superintendent  of  education,  supervi- 
sor, receipts  from  state  treasurer,  abatements, 
error  sheets,  executions  returned  nulla  bona, 
and  cash  on  hand.  I  assisted  Mr.  Jones  all  I 
could.  I  told  him  there  would  be  a  shortage, 
but  I  referred  to  an  item  of  taxes  that  I  did 
not  know  had  been  collected  and  deposited,  and 
to  some  old  checks  and  tax  receipts  which  they 
would  not  give  me  credit  for.  That  particular 
item  of  taxes  just  mentioned  I  found  upon  in- 
vestigation had  been  deposited  by  me  in  the 
bank,  as  county  treasurer.  I  did  not  take  the 
amount  they  claim  I  am  short,  nor  did  I  mis- 
appropriate any  money  of  the  county,  nor  use 
it  for  any  purpose.  I  so  stated  to  the  officers 
who  were  looking  into  the  matter  and  I  tried  to 
assist  them  all  I  could.  I  told  Mr.  Jones  about 
a  $5,000  note  in  the  superintendent's  office  and 
he  allowed  me  credit  for  it  I  sent  in  my  res- 
ignation to  the  Governor  immediately  after  I 
learned  that  I  was  going  to  be  short.  I  can- 
not explain  the  shortage  unless  it  is  due  to 
errors  in  the  bookkeeping.  I  swear  that  I  did 
not  make  away  with  this  money,  did  not  get 
this  money,  and  did  not  have  any  money  col- 
lected as  county  treasurer  that  I  failed  to  turn 
over  to  my  successor. 

Gross-Ezamination. 

I  will  not  swear  that  I  did  not  get  credit  for 
•very  note.  I  had  every  effort  to  check  this. 
Bir.  Jones  and  Mr.  Stanley  rendered  me  every 
assistance.  They  helped  me  and  gave  me  every 
chance  to  show  where  the  shortage  occurred.  I 
worked  on  it  day  after  day  and  could  not  find  it. 
It  looks  as  if  his  report  is  correct.  I  found 
one  note  and  got  credit  for  it.  I  said  the  short- 
age was  due  to  an  error  in  bookkeeping.  The 
books  in  the  treasurer's  office  were  kept  partly 
by  me  and  partly  by  Mr.  Webb.  I  was  respon- 
sible for  everything  that  went  on  in  the  office. 
I  cannot  point  out  any  errors  in  the  books  or 
in  the  report.  While  I  have  had  no  bond  since 
1013,  I  did  not  inform  any  one  of  this  until  this 
question  came  up,  and  I  performed  all  the  du- 
ties of  a  county  treasurer,  collected  the  taxes, 
collected  money  for  the  county,  signed  county 
notes,  and  received  the  salary  of  a  county  treas- 
urer. I  was  county  treasurer  up  until  Mr. 
Gausey  succeeded  me,  and  when  my  successor 
was  appointed,  I  turned  over  the  keys  to  him. 
In  1910  I  signed  the  annual  settlement  sheet, 
and  it  was  correct  to  the  best  of  my  knowledge 
and  belief.  I  do  not  think  I  stated  that  my 
bond  was  responsible  for  the  $2,100  shortage 
shown  therein.  I  think  I  made  the  statement 
that  my  bond  was  responsible,  or  I  was  respon- 
sible, or  something  to  that  effect.  I  do  not 
deny  the  correctness  of  the  report,  and  I  can- 
not point  out  any  error  or  mistake.    I  have 
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Jones  and  checked  every  book  and  everything 
else  in  there  and  tried  to  find  the  shortage. 
The  only  way  to  keep  the  records  straight  is 
by  keeping  a  set  of  books,  and  the  treasurer's 
books  should  show  the  correct  amount  of  mon- 
ey deposited  by  him.  If  the  books  show  a 
shortage  of  $17,865.43,  I  do  not  know  where  it 
went  I  did  not  turn  it  over  to  my  successor, 
though  he  made  a  demand  on  me  for  it;  I  did 
not  have  it.  I  turned  over  to  him  in  the  neigh- 
borhood of  $5,000,  and,  according  to  the  re- 
port, they  had  me  charged  with  $22,881.27. 
From  that  report  it  looks  as  though  my  books 
showed  that  I  have  had  that  $17,865.43.  I  do 
not  deny  that  it  came  into  the  office,  but  I  do 
not  know  what  became  of  it  if  it  went  in  there. 

Mr.  Warren:  When  you  were  running  for 
office  in  1011,  what  was  your  financial  condi- 
tion? 

Mr.  Mnrdaugh:  We  object,  your  honor;  that 
has  not  a  thing  in  the  world  to  do  with  this 
case. 

The    Gourt:  Objection   sustained. 

(Objection  noted  by  the  stenographer.) 

Mr.  Warren:  Certainly,  be  competent  that  he 
had  not  taken  the  money,  did  not  have  it  in 
his  hands. 

Tlie  Court:  Well,  I  will  let  him  testify  to  it. 

Mr.  Warren:  State  your  financial  condition 
then  compared  with  your  financial  condition 
now. 

Witness:  When  I  come  here  with  about  $1,- 
500. 

The  Court:  Don't  go  into  that. 

Judge's  Charge. 

Now,  Mr.  f'oreman  and  gentlemen  of  the  jury, 
you  have  been  very  patiently  and  very  atten- 
tively listening  to  the  testimony  and  to  the  ar- 
guments in  the  case,  and  if  you  will  give  me 
your  attention  just  for  a  few  momenta  the 
responsibility  will  then  be  upon  you  to  reach 
a  verdict.  The  state  indicta  the  defendant,  W. 
A.  Mason,  for  failing  and  refusing  to  turn  over 
certain  moneys,  that  it  alleges  that  he  col- 
lected as  county  treasurer,  to  his  successor  in 
office  within  80  days  after  he  relinquished  the 
office.  That's  the  substance  of  the  charge;  you 
will  have  the  indictment;  you  may  read  in 
detail  if  you  desire.  It  alleges  that  he  was 
elected  treasurer  in  1911,  and  that  he  qualified 
as  such  and  entered  upon  the  duties  of  the 
office,  and  that  he  performed,  until  he  was 
relieved  by  his  successor,  R.  E.  Causey.  Dur- 
ing the  time  he  was,  he  collected  the  funds  of 
the  county  as  treasurer,  and  then  when  he  went 
out  of  office  he  failed  and  refused  to  turn  over 
the  money  to  his  successor  within  30  days,  and 
it  alleges  that  the  amount  of  $17,865.43.  The 
defendant  enters  a  plea  of  not  guilty  to  the 
charge,  and  that  raises  the  issue  for  you  to 
try.  The  burden  is  on  the  state  to  prove  its 
case  beyond  a  reasonable  doubt,  and  a  reaaona- 
ble  doubt  just  what  the  term  implies.  A  doubt 
for  which  you  can  give  a  reason— it  does  not 
mean  any  fanciful  doubt,  or  whimsical  doubt, 
but  it  means  a  strong,  substantial  doubt,  aris- 
ing in  and  growing  out  of  the  testimony. 

Now,  the  specific  charges  I  have  stated,  re- 
fusal to  turn  over  the  money.  The  section 
upon  which  the  indictment  ia  brought  I  will 
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read  to  yon.  There  is  very  little  law  in  the 
case.  The  law  is  very  simple  and  very  plain, 
and  it  is  set  out  in  this  section  that  I  will  read 
you  now.  (The  judge  read  section  544  of  the 
Criminal  Code  of  South  Carolina  1912.) 

Now,  that's  the  law  on  the  subject,  so  it  be- 
comes a  question  of  fact  for  you  to  decide.  I 
charge  you  if  he  was  county  treasurer— and  he 
says  he  was — and  admits  that  he  was  elected  and 
that  he  took  the  oath  and  that  he  gave  bond. 
Now,  I  charge  you  as  a  matter  of  law  if  he 
went  into  the  exercise  of  his  duties,  and  en- 
tered into  bond,  then  he  would  be  a  county  of- 
ficial until  his  successor  was  elected  and  quali- 
fied, and  therefore  it  makes  no  difference  in 
this  case  whether  or  not  he  was  commissioned 
under  the  laws — time  he  was  elected  or  not, 
having  gone  into  the  office  and  having  taken 
the  oath,  and  having  given  bond  the  law  would 
hold  him  responsible  for  all  moneys  that  come 
into  his  hands  as  county  treasurer,  the  law 
would  require  him  to  turn  over  to  his  succes- 
sor within  30  days  after  his  successor  qualified. 
So  I  charge  you  further,  if  he  received  the 
funds  of  the  county  as  county  treasurer,  then 
he  was  bound  to  account  for  them,  and  when 
he  went  out  of  the  office  he  was  bound— he  was 
bound  to  turn  over  to  his  successor,  and  there- 
fore under  the  reading  of  this  statute  you  will 
observe  it  does  not  say  about  the  motive  that 
may  have  actuated  him  or  the  intent.  There- 
fore, he  is  not  charged  with  stealing  money, 
or  misappropriating  or  embezzlement,  but  he 
is  charged  with  refusal  to  turn  over.  I  charge 
you  if  he  received  the  money  of  the  county, 
and  failed  and  refused  to  turn  it  over,  then  he 
would  be  guilty.  The  motive  or  the  intent  is 
immaterial;  if  he  received  the  money  and 
failed  and  refused  to  turn  it  over  within  30 
days,  then  he  would  be  guilty;  if  he  did  not 
receive  it,  why  of  course  he  would  not  have 
it  to  turn  over.  I  charge  you  further,  Mr. 
Foreman  and  gentlemen,  that  if  the  money 
come  into  his  hands,  or  any  part  as  county 
treasurer,  that  it  was  his  duty  to  have  tumetl 
it  over  at  the  time  he  turned  over  his  office 
to  his  successor,  and  if  he  did  not  have  it,  he 
should  have  it,  if  he  received  it  and  did  not 
disburse  it  according  to  law.  So  it  comes  back 
to  the  wording  of  the  statute  if  he  received  it 
as  county  treasurer,  and  failed  and  refused  to 
turn  it  over,  he  would  be  guilty.  I  do  not  think 
there  is  any  more  law  in  the  case,  just  a  ques- 
tion of  fact  for  you  to  decide  under  the  testi- 
mony, and  the  exhibits  that  have  been  intro- 
duced in  evidence.  As  I  stated,  the  burden  is 
on  the  state  to  prove  his  guilt  beyond  a  rea- 
sonable doubt.  If  you  find  him  guilty,  write 
the  word  "guflty,"  and  sign  your  name  as  fore- 
man. If  there  is  a  reasonable  doubt  as  to  his 
guilt,  write  the  words  "not  guilty"  and  sign 
your  name  as  foreman. 

The  court:  Anything  else,  Mr.  Solicitor? 

Mr.  Murdaugh:  The  jury  should  find  an 
amount  less  than  seventeen  thousand,  and  still 
he  would  be  liable. 

The  Court:  That  is  correct;  it  is  not  neces- 
sary for  the  state  to  prove  $17,865.43.  the 
amount  so  collected  by  him,  and  he  failed  and 
refused  to  turn  over,  if  you  should  find  that 
he  collected  any  amount  less  than  that  as 
county  treasurer,  and  failed  and  refused  to 
turn  that  over  he  would  be  guilty. 


Exceptions. 

1.  Because  the  circuit  judge  erred,  it  is  sub- 
mitted, In  charging  the  jury  as  follows,  to  wit: 
"I  charge  you  if  he  was  county  treasurer,  and 
he  says  he  was,  and  admits  he  was  elected  and 
that  he  took  the  oath  and  that  he  gave  bond" — 
the  error  being: 

(a)  That  this  \fas  a  charge  upon  the  facts 
in  violation  of  the  constitutional  inhibition. 

(b)  That  it  was  an  unintentional  misstate- 
ment of  the  admissions  which  the  defendant 
made. 

(c)  That  in  view  of  the  contentions  of  the  de- 
fendant and  his  plain  testimony  that  he  had  not 
given  bond,  such  charge  was  calculated  to  mis- 
lead the  jury. 

(d)  That  it  being  a  positive  statement  of  the 
court  that  defendant  gave  bond,  and  defendant's 
positive  statement  being  that  he  had  not  given 
bond,  such  a  charge  was  prejudicial  in  express- 
ly or  impliedly  conveying  to .  the  jury  the 
amount  of  weight  and  credibility  which  the 
court  thought  should  attach  to  the  defendant's 
testimony;  m  short,  it  conveyed  to  the  jury 
the  impression  that  the  court  disparaged  the 
testimony  of  the  defendant. 

2.  Because  the  court  erred  in  refusing  to 
charge  the  first  request  to  charge,  which  was 
as  follows: 

"I  charge  you  that  under  the  Constitution  of 
this  state  the  terms  of  office  of  all  officers 
shall  be  for  some  specified  period." 

It  is  submitted  that  the  request  stated  a  quo- 
tation from  article  1,  §  2,  of  the  Constitution  of 
South  Carolina. 

3.  Because  the  court  erred  in  refusing  to 
charge  the  defendant's  second  request  to 
charge,  which  was  as  follows: 

"I  charge  you  that  in  the  case  at  bar  before 
you  can  convict  the  defendant  you  must  find 
that  he  was  county  treasurer  of  Hampton 
county,  holding  a  commission  from  the  Gov- 
ernor and  properly  qualified,  that  is  to  say, 
that  he  had  taken  the  oath  of  office  as  pre- 
scribed by  law  and  had  given  the  bond  as  re- 
quired by  law." 

It  is  submitted  that  the  request  stated  a 
correct  proposition  of  law,  was  not  charged  in 
the  general  charge  of  the  court,  although  re^d 
in  presence  of  the  jury,  and  was  applicable  to 
the  issues  of  the  case. 

4.  Because  the  court  erred  in  refusing  to 
charge  the  defendant's  third  request  to  charge, 
which  was  as  follows: 

"I  charge  you  that  you  must  find  that  the 
time  of  the  alleged  offense  under  the  indict- 
ment he  was  duly  commissioned  and  properly 
qualified,  and  that  the  alleged  offense  occurred 
during  the  specific  term  provided  by  law.  If 
you  find  from  the  evidence  that  he  was  either 
not  qualified  under  the  laws  of  this  state  or 
did  not  hold  a  commission  from  the  Governor 
for  a  definite  and  specific  term  as  I  have 
charged  you,  then  the  defendant  would  not  be 
amenable  to  the  section  of  the  Code  under 
which  he  is  indicted,  and  you  must  bring  in  a 
verdict  of  not  guilty." 

It  is  submitted  that  the  request  stated  a  cor- 
rect proposition  of  law,  was  not  charged  in  the 
general  charge  of  the  court  although  read  in 
presence  of  the  jury,  and  was  applicable  to  the 
issues  of  the  case. 
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5.  Becaose  the  eourt  ei^ed  in  refusiiig  to 
charge  the  defendant's  fourth  request  to 
charge,  which  was  as  follows: 

*1  charge  you  that  the  laws  of  this  state  pro- 
vide that  all  persons  before  they  become  coun- 
ty treasurers  must  both  hold  an  appointment 
for  a  specific,  that  is  a  definite  and  fixed  term, 
not  variable,  must  be  bonded  for  such  term  of 
office,  and  must  give  the  oath  of  office  provided 
by  the  Constitution  and  laws  of  this  state,  and 
if  such  person  fails  in  either  of  the  above  re- 
spects he  is  not  such  county  treasurer,  and 
as  the  section  of  the  Code  under  which  the  in- 
dictment in  this  case  is  laid  refers  only  to 
county  treasurers,  such  person  would  not  be 
liable  under  such  section  of  the  Code/' 

It  is  submitted  that  the  request  stated  a  cor- 
rect proposition  of  law,  was  not  charged  in  the 
general  charge  of  the  court  although  read  in 
presence  of  the  jury,  and  was  applicable  to  the 
issues  of  the  case. 

6.  Because  the  court  erred  in  refusing  to 
charge  the  defendant's  fifth  request  to  charge, 
which  was  as  follows:  > 

"If  you  find  that  the  defendant  in  this  case 
was  not  appointed  and  qualified,  at  the  time 
of  the  aUeged  offense,  that  is  in  December, 
1920,  then  he  would  not  be  county  treasurer, 
and  your  verdict  in  this  case  would  be  not 
guUty.'* 

It  is  submitted  that  the  request  stated  a  cor- 
rect proposition  of  law,  was  not  charged  in 
the  general  charge  of  the  court  although  read  in 
presence  of  the  jury,  and  was  applicable  to  the 
issues  of  the  case. 

7.  Because  the  court  erred  in  refusing  to 
charge  the  defendant's  sixth  request  to  charge, 
which  was  as  follows: 

"I  charge  you  that  section  579  of  the  Crimi- 
nal Code  of  South  Carolina  makes  provision 
for  the  prosecution  of  persons  who  exercise 
the  duties  of  county  treasurer  without  authori- 
ty and  makes  them  punishable  upon  conviction 
for  so  doing;  but  I  charge  you  that  the  indict- 
ment in  this  case  makes  no  such  charge  against 
Mason,  the  defendant.  The  defendant  here,  by 
this  indictment,  is  charged  with  a  violation  of 
another  section  of  the  Code.  The  defendant 
is  charged  with  being  the  county  treasurer,  and 
that  is  a  material  portion  of  this  indictment  and 
must  be   proved  beyond  a  reasonable  doubt.*' 

It  is  submitted  that  the  request  stated  a  cor- 
rect proposition  of  law,  was  not  charged  in 
the  general  charge  of  the  court  although  read 
in  the  presence  of  the  jury,  and  was  applica- 
ble to  the  issues  of  the  case. 

8.  Because  the  court  erred  in  refusing  to 
charge  the  defendant's  seventh  request  to 
charge,  which  was  as  follows: 

"That  makes  it  necessary  that  the  state  prove, 
that  the  defendant  was  county  treasurer  by 
appointment  of  the  Governor  for  a  specific,  fix- 
ed, and  definite  term,  was  properly  qualified  by 
taking  the  oath  of  office  and  giving  the  bond 
for  $20,000  as  provided  by  law." 

It  is  submitted  that  the  request  stated  a  cor- 
rect proposition  of  law,  was  not  charged  in 
the  general  charge  of  the  court  although  read 
in  presence  of  the  jury,  and  was  applicable  to 
the  issues  of  the  case. 

9.  Because  the  court  erred  in  refusing  to 
charge  the  defendant's  eighth  request  to  charge, 
which  was  as  follows: 

1  charge  you  that  if  you  find  that  Mason  had 
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no  bond  as  coonty  tnaanvBr  at  the  time  of 
the  alleged  offense,  that  is  in  1920  or  during 
that  year,  then  he  would  not  be  county  treas- 
urer as  charged  in  the  indictment  in  this  case, 
and  you  must  render  a  verdict  of  not  guilty." 
It  is  submitted  that  the  request  stated  a  cor- 
rect proposition  of  law,  was  not  charged  in 
the  general  charge  of  the  court  although  read 
in  the  presence  of  the  jury,  and  was  applicable 
to  the  isEMies  of  the  case. 

10.  Because  the  court  erred  in  refusing  to 
charge  the  defendant's  ninth  request  to  charge, 
which  was  as  follows: 

"I  charge  you  that  if  you  find  that  the  de- 
fendant. Mason,  was  actually  commissioned  by 
the  Governor  in  1916,  but  did  not  at  that  time 
qualify  by  taking  the  oath  of  office  and  giving 
the  bond  provided  by  law,  then,  under  the  in- 
dictment in  this  case,  your  verdict  must  be  not 
guilty  because  he  would  not  be  county  treas- 
urer." 

It  is  submitted  that  the  request  stated  a  cor- 
rect proposition  of  law,  was  not  charged  in  the 
general  charge  of  the  court  although  read  in 
presence  of  the  jury,  and  was  applicable  to  the 
issues  of  the  case. 

11.  Because  the  court  erred  in  refusing  to 
charge  the  defendant's  tenth  request  to  charge, 
which  was  as  follows: 

**I  charge  you  that  even  though  you  may  find 
that  the  defendant,  Mason,  violated  the  law  in 
numerous  other  particulars  than  is  charged  in 
the  indictment  in  this  case,  still  you  are  confined 
in  your  deliberations  to  the  specific  charge  as 
laid  in  this  indictment." 

It  is  submitted  that  the  request  stated  a  cor- 
rect proposition  of  law,  was  not  charged  in 
the  general  charge  of  the  court  although  read 
in  presence  of  the  jury,  and  was  applicable  to 
the  issues  of  the  case. 

12.  Because  the  court  erred  in  refusing  to 
charge  the  defendant's  eleventh  request  to 
charge,  which  was  as  follows: 

"I  charge  you  that  the  specific  misdemeanor 
charged  in  this  case  and  the  only  question  be- 
sides the  matters  that  I  have  heretofore  men- 
tioned, that  you  are  to  pass  upon,  is  whether 
or  not  W.  A.  Mason  as  county  treasurer,  being 
under  $20,000  bond  as  required  by  law,  failed 
or  refused  to  turn  over  to  his  successor  in  of- 
fice the  amount  mentioned  in  the  indictment 
remaining  in  his  hands  as  such  officer  within 
30  days  from  the  time  when  his  successor  en- 
tered upon  the  duties  of  his  office." 

It  is  submitted  that  the  request  stated  a  cor- 
rect proposition  of  law,  was  not  charged  in 
the  general  charge  of  the  court  although  read 
in  presence  of  the  jury,  and  was  applica- 
ble to  the  issues  of  the  case. 

13.  Because  the  court  erred  in  refusing  to 
charge  the  defendant's  twelfth  request  to 
charge,  which  was  as  follows: 

''I  charge  you  that  you  must  find  as  a  posi- 
tive fact  proved  to  your  satisfaction  beyond  a 
reasonable  doubt  that  on  the  date  mentioned  in 
the  indictment  in  December,  1920,  W.  A.  Ma- 
son had  official  money  remaining  in  his  handa 
as  county  treasurer  before  you  can  find  a  ver- 
dict of  guUty." 

It  is  submitted  that  the  request  stated  a 
correct  proposition  of  law,  was  not  charged  in 
the  general  charge  of  the  court  although  read 
in  presence  of  the  jury,  and  was  applicable  to 
the  issues  of  the  case. 
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14.  Because  the  court  erred  in  refusing  to 
charge  the  defendant's  thirteenth  request  to 
charge,  which  was  as  follows: 

"And  if  you  find  that  any  official  money  was 
embezzled  or  stolen  or  misappropriated  so  that 
the  official  money  did  not  remain  in  the  bands 
of  W.  A.  Mason  at  the  date  he  retired  from  of- 
fice, or  within  30  days  thereafter,  then  your 
verdict  under  the  indictment  in  this  case  would 
be  not  guilty.  I  charge  you  that  it  must  be 
proved  that  the  money  was  official  money  which 
remained  in  the  hands  of  Mason  at  the  time 
he  retired  from  office." 

It  is  submitted  that  the  request  stated  a  cor- 
rect proposition  of  law,  was  not  charged  in 
the  general  charge  of  the  court  although  read 
in  presence  of  the  jury,  and  was  applicable 
to  the  issues  of  the  case. 

15.  Because  the  court  erred  in  refusing  to 
charge  the  defendant's  fourteenth  request  to 
charge,  which  was  as  follows: 

"1  charge  you  that  the  section  of  the  Criminal 
Code,  under  which  Mason  is  indicted,  by  the 
words  used  therein,  'besides  his  liability  on  his 
official  bond,'  presupposes  that  such  officer  was 
under  an  official  bond,  and  this  fact  must  be 
proved  to  your  satisfaction  beyond  a  reasonable 
doubt  before  ^ou  can  find  the  defendant  guilty 
under  the  indictment  in  this  case." 

It  is  submitted  that  the  request  stated  a  cor- 
rect proposition  of  law,  was  not  charged  in  the 
general  charge  of  the  court  although  read  in 
presence  of  the  jury,  and  was  applicable  to 
the  issues  of  the  case. 

16.  Because  the  court  erred  in  refusing  to 
charge  the  defendant's  fifteenth  request,  to 
charge,  which  was  as  follows: 

*'I  charge  you  that  the  section  of  the  Code 
under  which  Mason  is  indicted  must  be  strictly 
construed,  and  wherever  the  court  has  used  the 
words,  'remaining  in  his  hands,'  those  words 
have  a  strict  construction.  'Remain,'  as  defined 
by  Webster,  means  'to  be  left  after  others  have 
been  removed  or  destroyed;  to  be  left  after  a 
number  or  quantity  have  been  subtracted  or 
cut  off.'" 

It  is  submitted  that  the  request  stated  a  cor- 
rect proposition  of  law,  was  not  charged  in 
the  general  charge  of  the  court  although  read 
in  presence  of  the  jury,  and  was  applicable  to 
the  issues  of  the  case. 

17.  Because  the  court  erred  in  delivering  a 
charge  to  the  foreman  of  the  jury  without  the 
presence  of  the  entire  jury,  such  charge  being 
in  addition  to  the  general  charge  already  made 
to  the  entire  jury;  it  being  submitted  that  the 
law  requires  a  direct  charge  to  the  jury,  not 
to  one  member  thereof. 

18.  Because  the  court  erred  in  charging  the 
jury  as  follows: 

"I  charge  you  further,  Mr.  Foreman  and 
gentlemen,  that  if  the  money  came  into  his 
hands  that  it  was  his  duty  to  have  turned  it 
over— and  if  he  did  not  have  it  he  should  have 
it." 

It  being  submitted  that  this  was  both  preju- 
dicially perplexing  and  imposition  on  the  de- 
fendant of  greater  duties  than  the  law  imposes. 

19.  Because  the  court,  after  a  general  r^sum6 
of  the  law  of  the  case  according  to  the  views 
of  the  court,  erred  in  charging  as  follows: 

'^So  it  comes  back  to  the  wording  of  the  stat- 
ute, if  he  received  it  as  county  treasurer,  and 
failed  and  refused  to  turn  it  over,  he  would  be 


guilty.    I  do  not  think  there  is  any  more  law 
in  the  case." 
It  being  submitted  that  the  error  was— 

(a)  In  virtually  telling  the  jury  to  convict 
the  defendant  even  if  the  official  funds  had  been 
properly  expended  according  to  law. 

(b)  In  limiting  the  jury  to  the  consideration 
of  only  the  matters  referred  to  in  the  court's 
quoted  summary  as  the  only  law  in  the  case. 

(c)  In  prejudicially  summarizing  the  law  ap- 
plicable to  the  case  as  being  contained  in  the 
quoted  charge. 

(d)  In  virtually  directing  a  verdict  of  guilty. 
20.  The  court  erred  in  refusing  to  allow  the 

defendant  to  testify  as  to  his  financial  condi- 
tion when  he  took  office  and  when  he  sent  in 
his  alleged  resignation,  and  to  give  the  jury  the 
benefit  of  a  comparison  of  two  conditions;  it 
being  submitted  that  such  a  query  was  perti- 
nent to  the  issues  raised,  and  that  sustaining 
the  objection  was  prejudicial  to  the  defendant 
and  deprived  him  of  a  legal  right  to  this  tes« 
timony. 

Geo.  Warren  and  H.  O.  Hanna,  both  of 
Hampton,  for  appellant 

Randolph  Murdaugh,  SoL,  of  Hampton,  for 
the  State. 

GARY,  C.  J.  The  defendant  was  indicted 
under  section  544  of  the  Criminal  Code, 
which  is  as  follows : 

"It  shall  be  the  duty  of  every  sheriff,  judge 
of  probate,  clerk  of  the  court  of  common  pleas, 
county  treasurer,  and  any  other  state  or  coun- 
ty officer  intrusted  with  funds  by  virtue  of  his 
office,  upon  retiring  from*  office,  to  turn  over 
to  his  successor  all  moneys  received  by  him  as 
such  officer,  and  remaining  in  his  hands  as 
such  officer,  within  thirty  days  from  the  time 
when  his  successor  shall  have  entered  upon  the 
duties  of  his  office,  in  the  same  manner  as 
he  is  required  by  law  to  turn  over  the  furniture, 
books  and  papers;  and  the  successor  shall  re- 
ceive and  be  responsible  for  the  moneys  so 
turned  over  to  him,  in  the  same  manner  as  ho 
is  liable  for  other  moneys  received  by  him  of- 
ficially; and  any  public  officer  neglecting  or  re- 
fusing obedience  to  the  requisition  herein  con- 
tained shall  be  held  guilty  of  a  misdemeanor, 
and,  upon  conviction,  shall  be  liable  to  a  fine 
of  one  thousand  dollars  and  imprisonment  not 
exceeding  twelve  months,  besides  his  liability 
on  his  official  bond,  at  the  suit  of  any  person 
aggrieved  by  such  neglect.    •    •    •  »• 

The  charge  was  that,  as  county  treasurer 
of  Hampton  county,  he  failed  to  turn  over 
to  his  successor  in  office  money  received  by 
him  and  remaining  in  his  hands  as  such  offi- 
cer. 

The  jury  rendered  a  verdict  of  guilty,  and 
he  appealed  from  the  sentence  imposed  on 
him. 

The  exceptions  are  so  numerous  and  raise 
so  many  questions  that,  in  order  to  under- 
stand them  clearly.  It  will  be  necessary  to 
incorporate  the  tes timony »  the  charge,  and 
the  exceptions,  in  the  report  of  the  case. 

In  considering  the  exceptions,  it  will  not 
be  necessary  to  follow  the  classification 
adopted  by  the  appellant's  attorneys. 
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Ezo^tion  1. 

In  order  to  ascertain  whether  there  was 
iTor  OD  the  part  of  his  honor,  the  presiding 
idge,  in  charging  upon  the  facts,  in  vlola- 
'OD  of  section  26,  art  5,  of  the  (Constitution, 
hicb  provides  that  ''Judges  shall  not  charge 
iries  in  respect  to  matters  of  fact,  but  shall 
K'lare  the  law,"  it  will  be  necessary  to  de- 
rmlue  whether  the  defendant  was  holding 
e  office  of  county  treasurer,  at  the  time  he 
alleged  to  have  violated  the  provisions  of 
etion  544,  supra.  Section  440  of  the  Code 
Laws,  1912,  provides  that — 

*The  Governor  is  authorized  by,  and  with  the 
vice  and  consent  of,  the  Senate,  to  appoint 
*  each  county  in  the  state  a  county  treasurer, 
o  shall  hold  office  for  two  years  and  until 
successor    is     appointed     and     qualified. 


t «» 


11  Section  11,  art.  1,  of  the  Constitution, 
tains  the  provisions: 

Vo  person  shall  be  elected  or  appointed  to 
^0  in  this  state  for  life  or  during  fi^ood  be- 
for,  hut  the  terms  of  all  officers  shall  be  for 
ie  specified  period,  except  notaries  public 
officers  in  the  militia." 

bis  provision  was  construed  in  the  case 
itate  v.  Bowden,  92  S.  C.  393,  75  S.  B.  866, 
the  court  en  banc,  and  the  principles 
ein  announced,  when  applied  to  the  ad- 
ed  facts  in  the  present  case,  unqnestion- 

show  that  the  defendant  was  the  duly 
•in ted  and  qualified  treasurer  of  Hamp- 
oiiiity,  at  the  time  he  received  the  money 
jestlon,  and  when  his  successor  was  ap- 
ed and  qualified. 

Under  the  admitted  facts  herein,  the 
•J  a5:sign<?d  by  this  exception  were  not 
didal. 

Exception  18. 

?  charge  is  incorrectly  quoted  in  this 
tioD ;  and  the  language  used  by  his  hon- 
le  presiding  judge,  is  free  from  error, 
er  careful  consideration,  we  have  not 
.il^Ie  to  find  any  prejudicial  error  in  the 
exceptions. 
rnied.. 

TTS.     niASER,   and   COTHRAN,   JJ^ 


•r.  i»i> 

ATE   V.  THOMPSON.     (No.  10771.) 

ime   Court  of  South  Carolina.    Dec.  13, 

1921.) 


»329,  372(1  )^Latltad6  allowed 
ftiaatioa  to  test  accuracy  off  men- 
bias,  or  erodifcjiity  of  witness. 

Lsidermi>le  latitude  is  allowed  in  the  cross- 
lation  o£  a  witness  to  test  the  accoracy  of 
*mory.    Ilia   bias,  prejudice,  interest,  or 


credibility,  but  the  restriction  of  the  testimony 
is  salutary,  and  much  must  be  left  to  the  sound 
discretion  of  the  judge,  even  where  the  matter 
appears  to  be  relevant. 

2.  Witnesses  «=s>329,  372(1),  383— Extent  to 
which  witness  may  lie  cross-exam inod  to  test 
memory,  bias,  Interest,  or  oredibliity. 

In  cross-examination  of  witness  to  test  the 
accuracy  of  his  memory,  his  bias,  prejudice,  in- 
terest, or  credibility,  the  witness  may  be  aslced 
questions  in  reference  to  irrelevant  matters  or 
in  reference  to  prior  statements  contradictory 
of  his  testimony,  or  in  reference  to  statements 
as  to  irrelevant  matters  not  contradictory  of  his 
testimony,  but  may  not  be  impeached  by  con- 
tradictory witnesses  as  to  prior  contradictory 
statements  as  t^oUateral,  irrelevant,  or  imma- 
terial matters. 

3.  Witnesses  ^=»386— Cross-examination  as  to 
whether  witness  had  made  statement  to 
named  person  as  to  statement  of  deceased 
held  improper. 

In  homicide  prosecution,  witness  who  ac- 
companied deceased  at  time  of  Icilling  could  not 
be  cross-examined  as  to  whether  he  stated  to 
named  person  that  deceased  had  exonerated  de- 
fendant from  responsibility,  with  view  of  con- 
tradicting witness  by  the  subsequent  testimony 
of  such  person  that  witness  had  in  fact  made 
the  statement,  where  claimed  statement  by  de- 
ceased to  witness  was  not  made  as  a  dying  dec- 
laration, and  was  not  a  part  of  the  res  gestae, 
since,  even  if  relevant,  it  was  not  contradictory 
of  any  testimony  that  the  witness  had  given, 
and  the  alleged  statement  of  witness  to  such 
named  person  was  not  contradictory  of  any 
testimony  witness  had  given. 

4.  Criminal  law  <e=»448(  1 4)— Declaration  of  de- 
ceased inadmissible  as  opinion. 

In  a  homicide  prosecution,  declaration  of  de- 
ceased that  defendant  was  not  to  blame,  not 
made  as  a  dying  declaration  or  as  part  of  res 
gestae  was  at  most  an  expression  of  opinion,  and 
inadmissible. 

Appeal  from  General  Sessions  CJircuit 
Court  of  Darlington  (bounty;  W.  F.  Rice, 
Judge. 

Albert  Thompson  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

E.  C.  Dennis,  of  Darlington,  for  appellant. 
J.  Monroe  Spears,  SoU  of  Darlington,  for 
the  State. 

COTHRAN,  J.  The  defendant  was  tried 
for  the  murder  of  one  Norman  Ervin,  and 
was  convicted  of  manslaugUter.  The  appeal 
involves  only  a  question  of  evidence. 

The  deceased,  with  tils  stepfather,  Richard 
Ervin,  had  gone  at  night  to  tlie  home  of  a 
daughter  of  Richard  Ervin,  where  it  was  al- 
leged by  the  state,  the  defendant  was  found 
in  bed  with  the  woman.  In  a  scuffle  with  the 
defendant  as  he  emerged  from  the  door,  Nor- 
man Ervin  was  shot  by  tlie  defendant.  He 
was  taken  to  a  hospital,  where  he  died,  and 
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his  body  carried  to  Darlington,  and  thence  to 
his  brother's  house. 

While  on  the  stand  as  a  witness  for  the 
state,  Richard  Ervin  was  asked  upon  cross- 
examination  by  defendant's  couns^  if,  on 
the  Sunday  afternoon  when  Norman's  body 
was  laid  out  in  the  house  of  Richard  Ervin's 
son,  he  (Richard)  had  not  told  Allen  Thomp- 
son, an  uncle  of  the  defendant,  that  Norman 
had  said  not  to  do  anything  with  Albert 
Thompson,  because  he  (Norman)  was  to  blame. 
No  circumstances  were  detailed  showing  that 
this  alleged  statement  of  Norman  was  either 
a  dying  declaration  or  a  part  of  the  res  gestae. 
The  witness  denied  making  the  statement. 
The  defendant  then  offered  t%  contradict  him 
by  Allen  Thompson,  the  party  to  whom  the 
alleged  statement  was  made.  The  presiding 
Judge  ruled  the  testimony  inadmissible,  and 
his  ruling  is  made  the  ground  of  the  first 
exception. 

The  admissibility  of  the  testimony  depends 
upon  the  relevancy  of  the  alleged  exculpatory 
statement  of  the  deceased. 

[1,2]  Considerable  latitude  Is  allowed  In 
the  cross-examination  of  a  witness  (always 
within  the  control  and  direction  of  the  pre- 
siding judge)  to  test  the  accuracy  of  his  mem- 
ory, his  bias,  prejudice,  interest,  or  credibil- 
ity. In  doing  so  the  witness  may  be  asked 
questions  in  reference  to  irrelevant  matter, 
or  in  reference  to  prior  statements  contradict 
tory  of  his  testimony,  or  in  reference  to  state- 
ments as  to  relevant  matter  not  contradic- 
tory of  his  testimony.  It  does  not  follow, 
however,  that  the  witness  may  be  impeach- 
ed by  contradictory  witnesses  to  the  same  ex- 
tent that  the  interrogation  may  be  permitted. 

As  to  questions  in  reference  to  irrelevant 
matter,  the  rule  is  thus  stated  in  Jones  v. 
McNeil,  2  Ball.  (S.  C.)  4G6 : 

"Irrelevant  questioDs  may  be  put  to  a  wit- 
ness on  bis  cross-examination,  with  the  view  of 
obtaining  from  him  contradictory  or  inconsist- 
ent answers,  and  of  thus  impeaching  and  de- 
stroying his  credit;  but  they  cannot  be  asked 
with  a  view  of  calling  other  witnesses  to  con- 
tradict his  answers.*' 

As  to  questions  and  contradicting  testimony 
in  reference  to  prior  statements  contradictory 
to  his  testimony  on  the  trial,  the  rule  is  thus 
expressed  In  State  v.  Sullivan,  43  S.  C.  210,  21 
S.  E.  7  (quoting  from  Greenleaf) : 

'The  credit  of  a  witness  may  also  be  im- 
peached by  proo{  that  he  has  made  statements 
out  of  court  contrary  to  what  he  has  testified  at 
the  trial.  But  it  is  only  in  such  matters  as  are 
relevant  to  the  issue  that  the  witness  can  be 
contradicted.** 

**It  is  not  permissible  to  impeach  a  witness 
by  showing  that  he  has  made  prior  contradic- 
tory statements  as  to  collateral,  irrelevant,  or 
immaterial  matters;  and  the  test  is  whether,  if 
the  matter  alleged  to  have  been  stated  by  the 


witness  out  of  coUrt  were  true,  the  party  seek- 
ing to  Impeach  the  witness  would  be  entitled  to 
prove  such  matter  in  support  of  his  case."  40 
Cyc.  2699. 

As  to  statements  in  reference  to  relevant 
matters  not  contradictory  of  his  testimony: 

As  to  those  it  would  appear  that  he  may  be 
questioned  and  contradicted  by  another  wit- 
ness when  the  proper  foundation  shall  have 
been  laid. 

[3]  The  suggested  statement  as  coming 
from  Norman  Ervin,  the  deceased,  was  not  at 
all  contradictory  of  any  testimony  which 
Richard  had  given;  neither  was  the  alleged 
statement  of  Richard  that  Norman  had  so 
stated.  Hence  the  testimony  was  not  admis- 
sible as  a  statement  contradictory  of  Rich- 
ard's testimony,  even  if  the  so-called  state- 
ment of  Nonnan  were  relevant  testimony. 
The  only  effect  it  could  have  had,  if  relevant, 
was  to  create  an  inference  inconsistent  per- 
haps with  the  inference  deducible  from  Rich- 
ard's testimony;  but  it  was  in  no  sense  a 
statement  of  Richard  contradictory  of  his 
testimony. 

[4]  Under  the  case  of  State  v.  Taylor,  5G 
S.  C.  360,  34  S.  E.  939,  tlie  alleged  declaration 
of  Norman  could  not  have  been  introduced  in 
evidence,  and  was  therefore  irrelevant.  In 
that  case  it  was  proposed  to  prove  a  declara- 
tion by  the  deceased  contradictory  of  the  dy- 
ing declaration  in  evidence,  which  contradic- 
tory statement  was  of  course  exculpatory 
of  the  defendant.  The  court  ruled  against  its 
admissibility  upon  the  ground  that  it  was 
neither  a  -dying  declaration  nor  a  part  of  the 
res  gestre. 

At  most  the  alleged  declaration  of  Norman 
was  the  mere  expression  of  an  opinion. 

*Thu8  the  mere  expression  of  an  opinion  that 
the  deceased  was  not  at  fault  or  of  a  desire  that 
he  should  not  be  prosecuted  cannot  be  received 
in  evidence."    21  Cyc.  988. 

The  restriction  of  the  testimony  is  salutary, 
and  much  must  be  left  to  the  sound  discre- 
tion of  the  judge  even  where  the  matter  ap- 
pears to  be  relevant.  If  it  is  irrelevant  the 
contradiction  tends  to  create  an  issue  collat- 
eral in  its  nature.  If  it  is  relevant  appar- 
ently, the  •  presiding  judge  should  have  the 
discretion  to  exclude  the  testimony  where  it 
would  appear  practically,  impossible  for  the 
jury  to  confine  their  consideration  of  it  to 
purposes  of  impeachment,  and  not  uncon- 
sciously treat  it  as  substantive  evidence. 

The  other  exception  presents  a  similar 
question,  and  is  controlled  by  the  disposition 
of  the  first. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

GARY,  O.  J.,  and  WATTS  and  FRASER. 
JJ.,  concur. 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Oconee  County;  George  E.  Prince,  Judge. 


(No.  10787.) 


(Supreme  Court  of  South  Carolina.     Dec.  19, 

1921.) 

t.  Appeal   and  error  ^=»I04I( 2)— Refusal  to 
permit  amendment  not  prejudicial. 
In   an  action  to  recover  the  possession  of 
land  from  a  mortgagee,  to  whom  the  mortgagors 
had    conveyed  and  for  an  accounting  for   the 
rents  and  profits,  and  the  refusal  to  permit  an 
amendment  of  the  complaint  by  adding  allega- 
tions that  defendant  had  taken  possession  un- 
lawfully, and  held  the  lands  for  a  number  of 
years,   and  was  due  to  acconnt  for  the  rents 
and    profits   and   deliver   possession,  held  not 
prejudicial. 

2.  Appeal  and  error  (S==>842(2)— Flndlno»  as 
to  possession  and  claim  of  ownership  relate 
to  legal  issue,  and  are  not  reviewable. 

In  an  action  to  recover  the  possession  of 
land  from  a  mortgagee,  and  for  an  accounting 
for  the  rents  and  profits,  the  issue  as  to  title 
was  legal  in  its  nature,  and  findings  that  de- 
fondant  took  exclusive  possession  of  the  land, 
claiming  it  as  her  own,  etc.,  were  not  review- 
able by  the  Supreme  Court. 

3.  Mortgages  ^=^20,  143— Stipulation  that  mort- 
gagee's title  should  become  absolute  after 
certain  date  held  void;  mortgagee  entering 
under  deed  upon  mortgagor's  failure  to  pay 
not  entitled  to  hold  adversely. 

Under   Civ.  Code   1912,   f  3460,  providing 
that  no  mortgagee  shall  be  entitled  to  maintain 
a  possessory  action,  that  the  mortgagor  shall 
be  deemed  the  owner  of  the  land,  but  that  re- 
leases of  the  equity  of  redemption  shall  be  bind- 
ing, etc.,  where  mortgagors  executed  a  deed  to 
the   mortgagee   providing  that  it  should  be  a 
mortgage  until  a  specified  date,  and  should  then 
become  absolute  if  the  mortgagors  had  failed 
to   pay,  and  the   mortgagee,   after   such  date, 
without  other  consideration  than  the  mortga- 
gors' inability  to  pay,  took  possession,  the  rela- 
tion of  mortgagor  and  mortgagee  continued  and 
the  law  imposed  the  duties  of  a  trustee  upon  the 
mortgagee,  and  she  could  not  hold  adversely  to 
the  rights  of  the  mortgagors  until  she  either 
surrendered  possession  or  gave  notice  of  an  ad- 
verse possession. 

4.  Adverse  possession  ^=s>60 (2)— Possession,  to 
authorize  presumption  of  conveyance,  must 
be  adverse. 

The  possession  which  authorizes  the  pre- 
sumption of  a  conveyance  must  be  adverse,  and 
not  permissive.  ' 

5.  Limitation  of  actions  (9=:»70(2)— Do  not  run 
against  Infant  mortgagor  who  was  infant 
when  mortgagee  took  possession. 

Where  an  infant  mortgagor  was  still  an  in- 
fant when  the  mortgagee  took  possession  under 
a  conveyance  from  the  mortgagors,  neither  lim- 
itations, adverse  possession,  nor  the  presumption 
of  a  grant  commenced  to  run  against  her,  and 
her  disability  also  protected  the  adult  mort- 
gagors against  limitations  and  adverse  posses- 
sion, though  not  against  the  presumption  of  a 
grant 

Cothran,  J.,  dissenting. 


Action  by  A.  J.  Frady  and  others  against 
Mrs.  W.  C.  Ivester.  From  a  judgment  for 
defendant,  plaintiffs  appeal.  Reversed  and 
remanded. 

The  record  contains  the  following  state- 
ment: 

"This  action  was  commenced  on  or  about  the 
7th  day  of  March,  1910,  by  the  plaintiffs,  A.  J. 
Frady,  Mrs.  Mary  V.  Hughes,  Mrs.  Delilah  E. 
Marlin,  Mrs.  Martha  M.  Miller,  and  Choice 
Frady,  against  Mrs.  W.  C.  Ivester,  defendant, 
for  the  purpose  of  recovery  of  the  tract  of  land 
herein  described,  and  an  accounting  for  the 
rents  and  profits  and  waste  against  the  defend- 
ant. The  cause  was  referred  to  John  F.  Craig 
as  special  referee,  by  consent  of  counsel  in  open 
court,  to  hear  and  decide  all  issues  of  law  and 
fact,  and  report  his  findings  to  the  court,  who 
found  in  favor  of  the  defendant.  Upon  excep- 
tions the  cause  was  heard  before  the  circuit 
judge,  who  confirmed  the  report  of  the  special 
referee,  and  dismissed  the  complaint;  but  nei- 
ther the  referee  nor  the  circuit  judge  passed  up- 
on the  question  as  to  what  would  be  reasona- 
ble rents  and  profits  and  waste.'* 

The  complaint  is  as  follows: 

"(1)  That  Mrs.  Elizabeth  E.  Tate  departed 

this  life  on  the  day  of  September,  1905, 

seized  in  fee  and  possessed  of  all  that  certain 
piece,  parcel,  or  tract  of  land  situate,  lying,  and 
being  in  Wegener  township,  Oconee  county,  8. 
C,  on  branches  of  Cane  creek,  waters  of  Little 
river,  adjoining  lands  of  Dennis  Harkins,  Elsie 
Deaton,  Mrs.  Mary  V.  Hughes,  Mrs.  Delilah  E. 
Marlin,  J.  W.  Cox,  C.  Q.  Deaton,  and  Mrs.  J.  M. 
Griffin,  containing  100  acres  more  or  less. 

"(2)  That  the  said  Mrs.  Elizabeth  E.  Tate 
left  no  will,  and  as  her  only  heirs  at  law  at  the 
time  of  her  death  her  daughter  Amanda  Frady 
and  her  daughter  Georgia  Evers. 

"(3)  That  Georgia  Evers  and  her  husband. 
Earnest  Evers,  and  their  daughter,  Hattie 
Evers,  accepted  a  deed  of  conveyance  to  50 
acres  of  land  from  the  said  Elizabeth  E.  Tate, 
in  full  of  all  claims  in  and  to  the  estate  of  Ejliza- 
beth  E.  Tate  that  she  might  have  at  the  time  of 
her  death. 

"(4)  That  Amanda  Frady  departed  this  life 

on  the day  of  October,  1906,  leaving  as 

her  only  heirs  at  law  her  husband,  the  plaintiff, 
A.  J.  Frady.  and  her  three  daughters,  Mrs. 
Mary  V.  Hughes,  Delilah  E.  Marlin,  and  Mrs. 
Martha  M.  Miller,  and  a  son,  Choice  Frady,  the 
plaintiff. 

"(5)  That  the  plaintiffs  herein,  Mary  V. 
Hughes  and  Delilah  E.  Marlin,  own  as  tenants 
in  common  50  acres  of  land  east  of  the  100- 
acre  tract  mentioned. 

"  (6)  That  Mrs.  W.  C.  Ivester  claims  some  in- 
terest in  the  said  tract  of  land  by  reason  of  a 
mortgage  to  secure  a  debt,  which  plaintiffs  al- 
lege has  been  fully  paid  and  satisfied. 

"(7)  That  the  defendant,  Mrs.  W.  O.  Ivester, 
has  held  possession  of  some  part  of  said  lan4» 
and  received  rents  and  profits  therefrom  to  the 
amount  of  $2,000,  *  *  *  and  has  cut  and 
sold  timber,  by  her  agents  and  servants,  from 
the  premises  to  the  value  of  $500. 
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"Wherefore  plaintiffs  demand  judgment: 
First,  that  the  said  tract  of  land  be  sold  and 
the  proceeds  thereof  divided  amongst  the  plain- 
tiffs herein  according  to  their  several  rights; 
second,  for  judgment  against  the  defendant, 
Mrs.  W  C.  Ivester,  in  the  sum  of  $2,500,  rents 
and  profits  and  timber  sold  from  said  lands; 
third,  for  costs  of  this  action;  fourth,  for  such 
other  and  further  relief  as  to  the  court  shall 
seem  meet  and  proper.' 


ff 


The  defendant  denied  the  allegations  of 
the  complaint,  and  set  up  the  pleas  of  title 
by  adverse  possession,  presumption  of  a 
grant,  the  statute  of  limitations  and  laches. 

The  following  are  the  findings  of  fact  by 
the  referee: 

"(1)  The  plaintiffs  and  the  defendant  claim 
from  a  common  source  of  title,  to  wit,  Elizabeth 
E.  Tate. 

"(2)  On  the  1st  day  of  October,  1898.  the 
said  Elizabeth  E.  Tate,  made  and  delivered  to 
T.  E.  Alexander  her  note  of  that  date  for  $64, 
due  January  1,  1897,  payable  to  the  order  of 
T.  E.  Alexander,  with  interest  at  8  per  cent, 
per  annum  from  maturity  until  paid,  with  pro- 
vision for  payment  of  10  per  cent,  attorney's 
fees,  and,  to  secure  the  payment  of  the  said 
note,  on  the  same  day  executed  and  delivered 
her  mortgage  deed  on  the  100-acre  tract  of  land 
described  in  paragraph  1  of  the  complaint 
This  note  and  mortgage  were  assigned  by  T.  E. 
Alexander  to  the  defendant,  then  W.  O.  Von 
Lehe.  On  the  24th  day  of  July,  1896,  the  plain- 
tiff Mary  V.  Hughes,  made  and  delivered  to  the 
defendant,  then  Wilhelmina  C.  Von  Lehe,  her 
note  for  $67.68,  due  the  24th  day  of  July,  1898, 
which  provided  for  the  payment  of  10  per  cent, 
attorney's  fees,  and  on  the  24th*  day  of  July, 
1896,  to  secure  the  payment  of  the  note,  made 
and  delivered  her  mortgage  deed  upon  the  tract 
of  land  described  in  paragraph  6  of  plaintiffs 
complaint. 

"(3)  That  on  the  26th  day  of  February,  1897, 
the  debts  secured  by  the  two  mortgages  of  real 
estate  above  referred  to  were  unpaid,  and  the 
said  Elizabeth  E.  Tate,  Mary  V.  Hughes,  and 
E.  D.  Frndy  executed  and  delivered  to  the  de- 
fendant, then  Wilhelmina  Yon  Lehe,  a  deed  cov- 
ering both  the  100-acre  tract  described  in  par- 
agraph 1  of  the  complaint,  and  the  50-acre 
tract  described  in  paragraph  6  of  the  complaint, 
as  follows: 

'"The  State  of  South  Carolina.— Know  all 
men  by  these  presents  that  we,  Elizabeth  E. 
Tate,  Mary  V.  Hughes,  and  E.  D.  Frady,  in  the 
state  aforesaid,  for  and  in  consideration  of  the 
sum  of  $125,  to  us  in  hand  paid,  at  and  before 
the  sealing  of  these  presents,  by  Miss  W.  C. 
Von  Lehe  (the  receipt  whereof  is  hereby  ac- 
knowledged), have  granted,  bargained,  sold,  and 
released,  and  by  these  presents  do  grant,  bar- 
gain, sell,  and  release  unto  the  said  Miss  W.  C. 
Von  Lehe,  her  heirs  and  assigns,  all  that  cer- 
tain parcel  or  tract  of  land,  being  situate  in 
Oconee  county,  in  the  state  aforesaid,  on 
branches  of  Oconee  creek,  waters  of  Little  riv* 
ei^,  adjoining  lands  of  Mrs.  Georgia  Evers,  M. 
G.  Brewer,  Elijah  Deaton,  Tollison,  and  others, 
containing  150  acres,  more  or  less,  conveyed 
to  Elizabeth  E.  Tate  on  the  1st  day  of  Septem- 
ber, 1894,  by  J.  W.  Holleman,  master.  It  is 
understood  by  and  between  the  parties  hereto 
that  this  deed  of  conveyance  shall  be  considered 


and  regarded  as  a  mortgage  on  aaid  real  es- 
tate until  the  Ist  day  of  November,  1897,  but 
if  the  said  Elizabeth  E.  Tate,  Mary  V.  Hughes, 
and  E.  D.  Frady  shall  fail  to  pay  the  said  Miss 
W.  C.  Von  Lehe  two  mortgages  which  she  now 
holds  against  said  real  estate,  then  this  deed 
of  conveyance  shall  become  absolute  in  fee  for- 
ever to  the  said  Miss  W.  C.  Von  Lehe.  Also  $7.- 
75  taxes  paid  by  Miss  W.  C.  Von  Lehe  on  said 
lands.  Together  with  all  and  singular  the 
rights,  members,  hereditaments,  and  appurte- 
nances to  the  said  premises  belonging,  or  in 
any  wise  incident  or  appurtaining.  To  have 
and  to  hold  all  and  singular  the  said  premises 
before  mentioned  unto  the  said  Miss  W.  G.  Von 
Lehe,  her  heirs  and  assigns  forever.  And  we 
do  hereby  bind  ourselves,  our  heirs,  executors, 
and  adipinistrators  to  warrant  and  forever  de- 
fend all  and  singular  the  said  premises  unto  the 
said  Miss  W.  C.  Von  Lehe,  her  heirs  and  as- 
signs, against  us  and  our  heirs,  and  every  per- 
son whomsoever  lawfully  claiming  or  to  claim 
the  same,  or  any  part  thereof. 

"  'Witness  our  hands  and  seals  this  26th  day 
of  February,  A.  D.  1897,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety- 
seven,  and  in  the  one  hundred  and  twentieth 
year  of  the  sovereignty  and  independence  of  the 
United  States  of  America.  Signed,  sealed,  and 
delivered  in  the  presence  of  John  E.  Hoops, 
H.  A.  H.  Gibson,  Gus  Hawkins,  J.  A.  Ives- 
ter. E.  E.  Tate,  [Seal.] 

"'M.  V.  Hughes,  [Senl.] 
"•E.  D.  Frady.  [Seal.]' 
**B.  E.  Tate,  Mary  V.  Hughes,  and  E.  D. 
Frady  remained  in  possession  of  the  tract  of 
land  described  in  this  deed  until  some  time 
in  November,  1897,  at  which  time,  being  unable 
to  make  payments  of  the  mortgage  debts,  the 
land  was  surrendered  to  defendant  in  payment 
of  the  mortgage  debts,  and  the  defendant  took 
exclusive  possession  of  the  land,  claiming  it  as 
her  own,  and  has  paid  taxes  and  used  it  as  her 
own  from  that  time  to  this.  8o  far  as  the  ev- 
idence shows,  neither  E.  E.  Tate,  Mary  V. 
Hughes,  or  E.  /).  Frady,  nor  any  one  daimr 
ing  under  them,  has  made  any  claim  to  the 
land  since  the  land  was  surrendered  to  the  de- 
fendant and  taken  possession  of  by  her,  No, 
accounting  has  ever  been  made  by  the  defend^ 
ant,  nor  any  demand  made  upon  her  for  such 
accounting" 

The  referee's  conclusions  of  law  are  as 
follows: 

**(1)  I  find  the  instrument  executed  by  B. 
E.  Tate,  Mary  V.  Hughes,  and  E.  D.  Frady, 
dated  February  26,  1897  (Exhibit  2),  to  the 
defendant  was  a  mortgage,  though  the  inten- 
tion of  the  parties  was  that  it  should  take  ef- 
fect as  a  deed  upon  the  failure  of  the  mort- 
gagors to  pay  the  mortgage  debt  as  provided 
in  the  condition  set  out  in  the  instrument. 

"(2)  That,  where  a  mortgagee  enters  into 
possession  of  the  mortgaged  premises  with  the 
intention  of  holding  the  mortgaged  premises  as 
security  for  the  mortgage  debt,  or  for  the  col- 
lection of  the  rents  and  profits  for  application 
to  the  payment  of  the  mortgage  debt,  the  mort- 
gagee becomes  a  trustee  for  the  mortgagors. 

"(3)  That  the  possession  of  the  defendant 
here  was  not  as  a  trustee,  but  under  a  claim 
of  exclusive  ownership,  and  that  the  taking  of 
possession  by  the  defendant  of  the  mortgaged 


3.0 


FRADT  V.  TVESTER 
(110  B.B.> 


137 


premises  under  the  cfrcomBtances  in  this  case 
was  a  repudiation  of  any  trust  relatiousiup 
which  started  the  running  of  the  statute  of 
limitations  against  the  mortgagors  of  the  in- 
strument and  those  claiming  under  or  through 
the   mortgagors. 

••(4)  That,  under  the  provisions  of  the  Code, 
§§  123,  124,  and  143,  the  plaintiffs  are  now 
barrtfd  from  a  recovery  of  the  possession  of  the 
premises   from  the  defendant. 

"(5)  1  think  the  plaintiffs  are  further  barred 
by  the  more  than  20  years'  adverse  possession 
of  the  defendant:  (a)  For  the  reason  that  the 
right  to  foreclose  and  the  right  to  redeem  are 
reciprocal  rights,  and  when  one  is  barred  the 
other  is  barred ;  (b)  by  presumption  of  a  grant 
or  deed ;    (c)  by  their  laches.' 


»> 


The  first  exception  was  to  the  refusal  to 
permit  plaintiffs  to  amend  the  sixth  para- 
graph of  the  complaint  to  allege  that  de- 
fendant had  taken  possession  of  all  or  cer- 
tain parta  of  the  said  tract  of  land  under 
said  written  instrument  unlawfully  and  held 
them  for  a  number  of  years,  and  was  due 
to  account  for  rents  and  profits  thereof  and 
deliver  i/ossession  and  to  amend  the  pray- 
er accordingly. 

J.   R.  Earle,  of  Walhalla,  for  appellants. 
B.  L.  Herndon,  of  Walhalla,  for  respond- 
ent. 

GARY,  C.  J.  The  record  shows  that  the 
issue  of  title  was  raised  by  the  pleadings,  as 
to  which  either  the  plaintiffs  or  the  defend- 
ant had  the  right  to  demand  a  trial  by  jury; 
but  that  it  was  waived. 

[1]  The  appellants'  first  exception  assigns 
error  on  the  part  of  his  honor  the  circuit 
judge  In  refusing  to  allow  the  plaintiffs'  at- 
torney to  amend  the  complaint.  He  has 
failed  to  satisfy  this  court  that  there  was 
prejudicial  error.  This  exception  is  there- 
fore overruled. 

The  argument  of  the  appellants'  attorney 
contains  this  statement: 

"The  other  exceptions  raise  two  practical 
questions:  (1)  Are  the  plaintiffs  whose  ancep- 
tor,  Mrs.  B.  B.  Tate,  executed  the  mortgage  in 
question,  barred  by  the  lapse  of  20  years?  (2) 
Is  the  plaintilf  D.  B.  Frady  (now  Marlin),  hav- 
ing signed  the  mortgage  during  her  minority, 
barred  by  the  lapse  of  more  than  10  years?" 

The  question  will  be  considered  next 
whether  the  plaintiffs  are  barred  by  the 
lapse  of  20  years. 

[2]  The  issue  of  title  is  legal  in  its  nature. 
Therefore  the  findings  of  fact  by  the  circiiit 
court  which  we  have  italicized  are  not  re- 
viewable by  this  court 

[3]  The  circuit  court's  conclusions  of  law 
from  those  facts  have  already  been  set  out 
It  will  be  observed  that  the  circuit  court 
ruled,  in  effect,  that  the  defendant  did  not 
become  a  trustee  when  she  entered  into  pos- 
session of  the  lands,  by  reason  of  the  fact 
that  she  did  not  enter  with  the  intention  of 
holding  the  mortgaged  premises  as  security 


lor  the  mortgage  debt  or  for  the  collection 
of  the  rents  and  profits  for  the  application 
to  the  payment  of  the  mortgage  debt  That 
the  circuit  court  also  ruled,  in  effect,  that 
the  defendant  was  not  a  trustee,  by  reason 
of  the  fact  that  her  entry  into  possession 
without  such  intention  was  a  claim  of  exclu- 
sive ownership,  and  a  repudiation  of  any 
trust  relationship,  which  started  the  running 
of  the  statute  of  limitations  against  the  mort- 
gagors and  the  plaintiffs.  Section  3460,  Code 
of  Laws  1912,  is  as  follows: 

^'No  mortgagee  shall  be  entitled  to  maintain 
any  possessory  action  for  the  real  estate  mort- 
gaged, even  after  the  time  allotted  for  the  pay- 
ment of  the  money  secured  by  mortgage  is 
elapsed;  but  the  mortgagor  shall  be  deemed 
owner  of  the  land,  and  the  mortgagee  as  owner 
of  the  money  lent  or  due,  and  shall  be  enti- 
tled to  recover  satisfaction  for  the  same  out  of 
the  land  by  foreclosure  and  sale  according  to 
law:  Provided,  that  notwithstanding  the  fore- 
going provision  all  releases  of  the  equity  of  re- 
demption shall  be  binding  and  effectual  in  law." 

As  the  mortgagors  bad  not  released  their 
equity  of  redemption  at  the  time  the  defend- 
ant entered  Into  pofl.««es8ion  of  the  lands,  the 
legal  title  remained  in  them.  Navassa 
Guano  Co.  v.  Richardson,  26  S.  C.  401,  2 
S.  E.  307. 

The  rights  of  the  mortgagor  and  the  mort- 
gagee are  thus  statM  in  Walling  v.  Aiken, 
McMul.  Eq.  1: 

"It  is  the  well-known  rule  of  the  court  that 
that  which  was  originally  intended  as  a  secu- 
rity shall  never  be  turned  into  an  absolute  con- 
veyance. Even  if  it  be  expressly  stipulated 
that,  if  the  money  be  not  paid  at  a  given  day, 
the  title  shall  be  absolute,  and  the  estate  irre- 
deemable, this  stipulation  operates  nothing. 
And  it  is  equally  incompetent  to  stipulate  from 
what  source  the  funds  to  redeem  may  be  de- 
rived. The  mortgagee  is  considered  in  this 
court,  only  as  a  creditor,  and  all  that  he  is 
entitled  to  is  his  money,  coming  at  what'  time 
(within  the  known  limits)  or  from  what  source 
it  may." 

To  the  same  effect,  is  the  following  lan- 
guage of  the  court,  in  Brownlee  v.  Martin, 
21  S.  C.  392: 

'*The  law  looks  with  jealousy  and  suspicion 
upon  all  dealings  between  the  mortgagee  and 
the  mortgagor,  from  the  supposed  influence 
which  the  former  has  over  the  latter.  If  there- 
fore a  deed  absolute  on  its  face  is  shown  (as 
it  may  be  shown  by  parol  evidence)  to  have 
been  executed  merely  as  a  security  for  a  debt, 
*  *  *  it  will  operate  only  as  a  mortgage,  and 
it  cannot  be  converted  by  any  subsequent  agree- 
ment into  an  absolute  conveyance,  unless  such 
subsequent  agreement  is  based  upon  a  sufficient 
consideration,  and  is  shown  to  have  been  fairly 
made,  without  undue  influence  by  the  creditor; 
and  the  burden  of  showing  this  is  upon  the 
mortgagee.  In  other  words,  it  must  amount  to 
a  sale  of  the  equity  of  redemption,  fairly  made, 
upon  sufficient  consideration.  These  views  are 
fully  supported  by  authority"— citing  numerous 
decisions. 
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The  only  consideration  stated  in  the  find- 
ings of  fact  by  the  circuit  court  is  that,  the 
mortgagors  "being  unable  to  make  payments, 
the  land  was  surrendered  to  the  defendant 
in  payment  of  the  mortgage  debts."  It  will 
thus  be  seen  that  there  was  no  new  consid- 
eration, and  that,  after  the  defendant  en- 
tered Into  possession,  the  relation  of  mort- 
gagor and  mortgagee  continued  to  exist  be- 
tween her  and  the  mortgagor.  Under  these 
facts  the  law  imposed  upon  the  mortgagee 
the  duties  of  a  trustee.  Sims  v.  Steadman, 
62  S.  O.  300,  40  S.  E.  677.     , 

The  defendant's  entry  Into  possession  was 
permissive,  and,  as  she  had  a  duty  to  per- 
form, she  could  not  hold  adversely  to  the 
rights  of  the  mortgagors  until  she  either 
surrendered  the  possession  or  gave  notice 
of  an  adverse  possession.  Wilson  v.  Weath- 
ersby,  1  N.  &  McC.  374:  McCutchen  v.  Mc- 
Cutchen,  77  S.  O.  129,  57  S.  E.  678.  12  L.  R. 
A.  (N.  S.)  1140;  Pinckney  v.  Knowles,  112 
S.  C.  7,  99  S.  E.  354;  Milhouse  v.  Patrick, 
6  Rich.  350. 

[4]  The  possession  which  authorizes  the 
presumption  of  a  conveyance  must  be  ad- 
verse, and  not  permissive.  Trustees  of 
Wadsworthville  v.  Meetze,  4  Rich.  51. 

It  .will  thus  be  seen,  that  the  circuit 
judge's  conclusions  from  the  facts  found  by 
him  were  erroneous. 

[6]  We  proceed  to  the  consideration  of  the 
question  whether  the  plaintlfiC  D.  E.  Frady, 
having  signed  the  mortgage  during  her  mi- 
nority, is  barred  by  the  lapse  of  more  than 
20  years.    The  respondent's  attorney  says: 

'*The  statute  of  limitations  commenced  to 
run  against  Elizabeth  E.  Tate,  the  owner  of  the 
lands,  the  Ist  day  of  November,  1897.  Eliza- 
beth E.  Tate  died  in  September,  1905,  and  the 
running  of  the  statute  was  not  arrested  by  the 
infancy  of  E.  D.  Frady,  appellant." 

He  has  failed  to  take  into  consideration 
that  E.  D.  Frady  was  one  of  the  mortgagors. 
As  she  was  laboring  under  this  disability  of 
infancy  when  the  defendant  entered  Into 
possession,  neither  the  statute  of  limitations, 
claim  of  title  by  adverse  possession,  nor  the 
presumption  of  a  grant  then  commenced  to 
run  against  her.  Her  disability .  was  also  a 
protection  to  the  adult  mortgagors  against 
the  statute  of  limitations  and  claim  of  title 
by  adverse  possession,  but  not  from  the  pre- 
sumption of  a  grant  McGee  v.  Hall,  26  S. 
C.  179,  1  S.  E.  711;  Ihley  v.  Padgett,  27  S. 
O.  300,  3  S.  B.  468;  Garrett  v.  Weinberg,  48 
S.  O.  28,  26  S.  E.  3. 

Reversed  and  remanded  for  a  new  trial. 

WATTS  and  FRASBR,  JJ.,  concur. 

COTHRAN,  J.  (dissenting.)  This  is  an 
action  for  the  recovery  of  the  possession  of 
two  separate  tracts  of  land,  described  in  the 
complaint,  and  for  an  accounting  of  rents 
and  profits  and  waste.    The  action  not  only 


involves  two  separate  tracts,  but  they  are 
claimed  la  different  rights.  One  of  the 
tracts,  containing  100  acres,  is  claimed  by 
the  plaintifiCs  as  heirs  at  law  of  one  Amanda 
Frady,  a  daughter  of  Elizabeth  E.  Tate,  who 
at  one  time  owned  the  land,  and  the  other, 
containing  50  acres,  is  claimed  by  the  two 
plaintiffs  Mary  V.  Hughes  and  Delilah  E. 
Marlin,  daughters  of  Amanda  Frady,  and 
granddaughters  of  Elizabeth  E.  Tate,  under 
a  deed  of  conveyance  from  Elizabeth  E.  Tate 
to  them. 

The  facts  are  as  follows:  On  September  1, 
1894,  Elizabeth  E.  Tate  acquired  by  purchase 
from  the  master  of  Oconee  county  a  tract 
of  land  containing  200  acres.  She  was  a 
widow  with  two  married  daughters,  Amanda 
Frady  and  Georgia  Evers.  Some  time  after 
she  acquired  the  land  (exactly  when  is  not 
stated  in  the  recordi  but  evidently  prior  to 
July  20,  1896)  she  conveyed  to  her  daugb« 
ter  Georgia  Evers  50  acres  of  the  original 
200  ftcres.  This  tract  is  not  involved  In  this 
litigation.  On  July  20,  1896,  Elizabeth  B. 
Tate  conveyed  50  acres  of  the  150  acres  re- 
maining after  the  conveyance  of  50  acres 
to  Georgia  Evers  to  two  of  her  granddaugh- 
ters, Mary  V.  Hughes  and  Delilah  B.  Frady, 
children  of  her  daughter  Amanda  Frady,  who 
was  then  alive.  Delilah  B.  Frady  was  at 
that  time  a  girl  about  15  years  old;  she  sub- 
sequently married  one  Marlin. 

On  July  24,  1896,  four  days  after  the  con- 
veyance last  referred  to,  Mary  V.  Hughes 
who  owned  only  an  undivided  half  Interest 
in  the  50-acre  tract,  executed  a  mortgage 
thereon  to  secure  a  note  for  $67.68,  payable 
two  years  after  date,  to  Wilhelmlna  B.  Von 
Lehe,  afterwards  Ivester,  the  defendant. 

On  October  1,  1896,  Elizabeth  E.  Tate,  who 
was  at  that  time  the  owner  of  100  acres  of 
the  original  200-acre  tract,  having,  as  stat- 
ed, conveyed  off  the  two  tracts  of  50  acres 
each  executed  a  mortgage  upon  the  100-acre 
tract  to  secure  a  note  for  $64,  payable  Jan- 
uary 1,  1897,  to  one  Alexander,  who  subse- 
quently assigned  the  note  and  mortgage  to 
the  defendant,  Mrs.  Ivester. 

On  February  24,  1897,  Elizabeth  B.  Tate, 
the  owner  of  the  100-acre  tract,  and  Mary 
V.  pughes  and  Delilah  E.  Frady  (afterwards 
Marlin),  the  owners  of  the  50-acre  tract, 
executed  and  delivered  to  Miss  Von  Lehe 
(afterwards  Ivester,  the  defendant)  a  deed 
conveying  to  her  the  two  tracts,  in  all  150 
acres.    This  deed  contains  this  statement: 

"It  is  understood  by  and  between  the  parties 
hereto  that  this  deed  of  conveyance  shall  be 
considered  and  regarded  as  a  mortgage  on  said 
real  estate  until  the  1st  day  of  November,  1897; 
but  if  the  said  Elizabeth  E.  Tate,  Mary  V. 
Hughes,  and  E.  D.  (Delilah  E.  ?)  Frady  shall 
fail  to  pay  the  said  Miss  W.  C.  Von  Lehe  two 
mortgages  which  she  now  holds  against  said 
real  estate,  then  this  deed  of  conveyance  shall 
become  absolute  in  fee  forever  to  the  said  Miss 
W.  0.  Von  Lehe." 
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The    "case**  contains  the  statement  that 
Klizal>eth   B.  Tate,   Mary  V.   Hughes,   and 
Delilah  E.  Frady  remained  in  possession  ol 
the   150-acre  tract  nntll  November  1,  1897. 
It  is  assumed  that  it  was  Intended  to  state 
that  Slizabeth  E.  Tate  remained  in  posses- 
sion of  her  tract  of  100  acres,  and  the  other 
two  in  possession  of  their  tract  of  50  acres. 
Early  in  November^  1897,  as  provided  in 
the  deed  of  February  24,  1897.  above  refer- 
red to,  the  grantors,  being  unable  to  pay  the 
mortgages  off  surrendered  to  Mrs.  Ivester, 
both  tracts,  in  satisfaction  of  the  mortgage 
debts.    Mrs.  Ivester  immediately  took  pos- 
session of  the  150  acres  claiming  the  land 
as  her  own  under  said  deed,  and  has  con- 
tinuously since  that  time  occupied  it,  paid 
the  taxes,  and  treated  It  in  every  way  as  her 
own  property.    None  of  the  parties,  or  those 
claiming  under  them,  have  ever  made  any 
claim  to  the  property,  had  or  demanded  an 
accounting  or  paid  any  part  of  the  mortgage 
debt,  or  even  the  interest 

Elizabeth  E.  Tate  died  in  1905;  Amanda 
Frady  in  1906.  This  action  was  conmienced 
on  March  7,  1019,  by  the  plaintiffs,  who  are 
the  husband  and  children  of  Amanda  Fra4y* 
for  the  recovery  of  the  possession  of  the 
two  tracts. 

The  action  really  combines  two  separate 
and  distinct  causes  of  action:  (1)  For  the  re- 
covery of  the  lOO-acre*  tract  which  belonged 
to  Elizabeth  E.  Tate,  and  is  in  favor  of  the 
heirs  at  law  of  Amanda  Frady,  an  heir  at 
law  of  Elizabeth  E.  Tate,  who  survived  her 
mother.  To  this  action  Georgia  Evers,  the 
other  daughter  of  Elizabeth  E.  Tate,  and  her 
only  other  hei^  at  law,  is  a  necessary  party, 
though  she  has  not  been  made  such.  It  is 
alleged  in  the  complaint  that  Elizabeth  E. 
Tate  had  conveyed  to  Georgia  Evers  50  acres 
of  the  200  acres,  and  that  Georgia  Evers  had 
accepted  that  conveyance  in  full  settlement 
of  her  interest  in  the  estate  of  her  mother,  a 
fact,  however,  which  in  her  absence  as  a  par- 
ty, the  court  cannot  adjudicate,  much  less 
assume  to  be  true.  (2)  For  the  recovery  of 
the  50-acre  tract,  which  belonged  to  Mary  V, 
Hughes  and  Delilah  E.  (Frady)  Marlin,  un- 
der the  deed  of  July  20, 1896,  from  Elizabeth 
E.  Tate,  in  which  only  those  two  of  the 
plaintiffs  are  interested. 

It  is  accordingly  necessary,  in  the  absence 
of  a  demurrer  for  misjoinder  of  causes  of 
action  or  for  defect  of  parties,  to  consider 
these  conglomerated  causes  of  action  sepa- 
rately, and  attention  will  be  directed  first 
to  the  one  first  stated,  that  affecting  the 
100-acre  tract  owned  by  Elizabeth  E.  Tate, 
the  recovery  of  the  possession  of  which  is 
claimed  by  the  heirs  at  law  of  Amanda 
Frady. 

The  defendant  sets  up  as  a  bar  to  the 
claim  of  the  plaintiffs,  laches,  waiver,  es- 
toppel, abandonment,  adverse  possession 
fprcsumption  of  a  grant),  and  the  statute  of 
limitations.    I  shall  consider  only  the  state- 


ute  of  limitations,  which  to  my  mind  is  a 
complete  bar  to  the  plaintiffs*  cause  of  ac- 
tion, but,  before  doing  so,  call  attention  to 
the  form  of  the  action  and  the  impossibility 
of  recovery  under  it.  It  is  not  an  action 
to  redeem  but  one  for  the  recovery  of  the 
possession  of  the  land,  ejectment;  and  al- 
though it  is  alleged  in  the  complaint  that  the 
mortgages  have  been  paid  there  is  not  a 
particle  of  evidence  to  sustain  that  allega- 
tion. That  being  so,  I  do  not  think  that 
there  is  the  shadow  of  a  doubt  but  that  nei- 
ther Mrs.  Tate  nor  her  heirs  can  maintain 
this  action. 

These  facts  are  undisputed:  Mrs.  Tate 
mortgaged  the  land  in  1896;  in  February, 
1897,  she  conveyed  It  conditionally  to  Mrs. 
Ivester;  in  November*  1897,  she  surrendered 
it  to  Mrs.  Ivester  who  went  into  possession 
with  the  assent  of  Mrs.  Tate;  no  part  of  the 
mortgage  has  been  paid. 

It  is  declared  in  2  Jones,  Mtg.  (7th  Ed.) 
§715: 

"Even  where  a  mortgagor  cannot  be  divest- 
ed of  his  possession  without  a  foreclosure  and 
sale,  if  the  mortgagee,  or  any  one  standing  in 
his  place,  has,  with  the  assent  of  the  mortgagor, 
obtained  possession,  neither  the  latter  no?  any 
one  claiming  under  him  can,  by  an  action  of 
ejectment  or  otherwise,  recover  possession  until 
the  debt  is  paid'* — citing  cases  from  Arizona. 
California,  Illinois,  Minnesota,  Montana,  New 
Jersey,  New  York,  Oregon,  Pennsylvania,  Tex- 
as, Wisconsin,  Kansas,  Nebraska,  Washington, 
North  Dakota. 

And  in  section  716: 

"If  the  mortgagee  lawfully  obtains  possession 
after  forfeiture  the  mortgagor  cannot  recover 
possession  witboat  satisfjring  the  mortgage.  He 
cannot  maintain  ejectment  for  the  premises; 
His  remedy  is  by  a  bill  to  redeem*'— citing  Ro- 
mig  V.  Gillett,  187  U.  S.  Ill,  23  Sup.  Ct.  40, 
47  li.  Ed.  97;  Bryan  v.  Brasius,  162  XJ.  S.  415, 
16  Sup.  Ct.  803,  40  li.  Ed.  1022;  Brobst  v. 
Brock,  10  Wall.  519,  19  L.  Ed.  1002,  and  cases 
from  Arkansas,  Illinois,  Minnesota,  New  Jersey, 
Texas,  Wisconsin,  California,  New  York,  Ore- 
gon. 

And  in  section  673: 

"The  only  remedy  of  a  mortgagor  against  the 
mortgagee  in  possession  while  that  relation  con- 
tinues is  a  suit  in  equity  to  redeem.  A  mort- 
gagor cannot  maintain  ejectment  against  his 
mortgagee  in  possession  until  the  debt  is 
paid." 

And  in  section  674. 

"A  mortgagor  cannot  maintain  ejectment 
against  the  mortgagee  in  possession  so  long  as 
there  is  any  question  whether  the  mortgage 
debt  has  been  paid  in  full,  or  there  remains  any 
question  of  account  to  be  settled  between  the 
parties.*' 

In  3  Pom.  Eq.  Jur.  {  1190,  it  is  declared: 

"There  is  indeed  one  situation  possible  in 
which  he  (the  mortgagor)  must  resort  to  equi- 
ty for  relief.    If,  through  bis  express  consent,. 
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or  through  any  other  lawful  means,  the  mort- 
gagee has  been  permitted  to  obtain  possession 
of  the  land,  the  mortgagor's  only  remedy  is  the 
equitable  suit  for  a  redemption,  in  which  an 
account  of  the  rents  and  profits  received  can  be 
adjusted,  the  amount  of  the  debt  ascertained, 
the  mortgage  extinguished,  and  the  mortgagor 
restored." 

In  19  R.  0.  L.  380: 

"Ejectment  will  not  lie  by  the  mortgagor 
against  a  mortgagee  in  possession,  so  long  as 
the  mortgage  subsists." 

The  case  of  Sims  y.  Steadman,  62  S.  G. 
300,  40  S.  E.  677,  Is  clear  on  the  point.  In 
that  case  the  mortgaged  premises  had  been 
sold  under  a  power  of  sale  in  the  mortgage 
which  was  defective  and  invalid.  The  pur- 
chaser went  into  possession  under  the  deed 
executed  in  pursuance  of  the  sale.  His  suc- 
cessor in  title  was  sued  by  the  heirs  of  the 
mortgagor  for  the  recovery  of  the  possession 
of  the  premises,  an  action  at  law  as  the  case 
at  bar  is.  It  was  held  that  the  defendant 
was  entitled  to  be  subrogated  to  the  rights 
of  the  orl^nal  mortgagee,  and  that  the  heirs, 
not  having  paid  the  mortgage  debt,  were 
not  entitled  to  maintain  the  action.  The 
present  Chief  Justice  prepared  the  opinion  of 
the  court,  and  declares: 

"Equity  gives  effect  to  the  deed  purporting  to 
convey  the  legal  title  in  so  far  as  is  necessary 
to  protect  the  rights  of  those  entering '  into 
possession  of  the  land  under  these  circumstanc- 
es, and  postpones  the  plaintiiTs  right  to  recover 
possession  until  he  does  equity  by  paying  the 
amount  due  on  the  mortgage" — citing  Gathcart 
V.  Sugenheimer,  18  S.  C.  123,  Bailey  v.  Bailey, 
41  S.  G.  337,  19  S.  E.  669,  728.  44  Am.  St.  Rep. 
713,  and  cases  from  the  United  States  Supreme 
Court. 

The  analogy  I  think  is  complete  between 
the  case  of  one  going  into  possession  under 
an  invalid  deed,  invalid  because  of  a  de- 
fective exercised  power  of  sale,  and  the  case 
of  one  going  into  possession  under  a  deed 
purporting  to  be  a  conveyance  In  fee,  but 
in  reality  only  a  mortgage. 

In  the  case  of  Chambers  v.  Bookman,  67 
S.  0.  432,  46  S.  E.  39,  the  case  of  Sims  v. 
Steadman,  62  S.  O.  300,  40  S.  E.  677,  is  cited 
with  approval.  The  present  Chief  Justice 
prepared  the  opinion  in  that  case  also,  and 
declares: 

"There  is  another  reason  why  A.  G.  Bookman 
cannot  defeat  the  plaintiff's  right  in  this  action. 
When  Mary  A.  Bookman  entered  into  posses- 
sion of  the  land  under  a  deed  made  in  execu- 
tion of  a  defective  and  invalid  power  of  sale 
contained  in  the  mortgage,  believing  that  she 
was  clothed  with  the  legal  title  at  the  time  of 
entry,  A.  O.  Bookman's  right  to  recover  pos- 
session of  the  land  was  postponed  until  he  paid 
the  amount  due  on  the  mortgage,  and  he  was 
remitted  to  his  equitable  right  of  redemption." 

It  was  natural  that  Mrs.  Ivester,  taking 
possession  upon  surrender  of  the  premises 
by  Mrs.  Tate,  in  pursuance  of  the  terms  of 


the  deed  should  have  believed  that  at  that 
time  she  was  clothed  with  the  legal  title, 
as  much  so  as  the  purchaser  entering  under 
a  deed,  as  in  the  Chambers  v.  Bookman  Case; 
and  she  should  be  entitled  to  the  same  legal 
consideration. 

In  Francis  v.  Francis,  78  S.  C.  178,  58  S. 
E.  804,  it  is  said: 

"A  mortgagee  in  lawful  possession  is  enti- 
tled to  retain  possession  against  the  mortgagor 
until  it  is  shown  under  proper  pleadings  and 
proof  that  the  debt  has  been  paid" — citing  Cooke 
V.  Cooper,  18  Or.  142.  22  Pac.  945,  7  L.  R.  A. 
273,  17  Am.  St.  Rep.  709,  and  other  cases. 

In  Kendrick  v.  Moseley,  97  S.  C.  401,  81  S. 
E.  652,  citing  Sims  v.  Steadman,  62  S.  C.  300, 
40  S.  E.  677,  the  court  declares: 

"When  a  mortgage  creditor  comes  rightfully 
in  possession  of  the  mortgaged  premises,  nei- 
ther the  mortgagor  nor  one  who  claims  under 
him  may  put  the  creditor  out  of  possession,  but 
may  only  redeem." 

See,  also,  note  to  40  L.  R.  A.  (N.  S.)  843. 

The  plaintiffs,  therefore,  having  failed  to 
show  tliat  the  mortgage  debt  had  been  paid, 
wei*e  not  entitled  to  maintain  this  action  of 
ejectment,  and  should  have  been  non-suited 
upon  timely  motion.  If  they  had  made  a  mo- 
tion to  amend,  the  action  of  ejectment  could 
not  have  been  converted  into  an  action  to  re- 
deem. This  is  held  liTfhe  case  of  Skinner  v* 
Hodge,  24  S.  0.  165  (quoting  from  the  sylla- 
bus): 

"An  action  having  been  instituted  by  the  heirs 
of  a  mortgagor  for  the  recovery  of  the  mort- 
gaged land,  the  circuit  judge  erred  in  with- 
drawing the  case  from  the  jury,  and  directing 
the  complaint  to  be  amended  so  as  to  make  the 
case  an  action  to  redeem  the  mortgaged  prem- 
ises, as  by  such  amendment  the  claim  of  the 
plaintiffs  was  changed,  and  a  new  and  different 
cause  and  kind  of  action  substituted." 

The  mortgage  given  by  Mrs.  Tate  in  Octo- 
ber, 1896,  and  due  January  1,  1897,  was  past 
due  at  the  time  the  deed  of  February  24, 1897, 
was  executed  and  delivered,  and  the  principle 
of  Brownlee  v.  Martin,  21  S.  0.  392,  is  not 
necessarily  applicable.  But,  in  view  of  the 
absence  of  proof  of  any  new  consideration  for 
the  deed,  I  will  assume,  with  the  leading 
opinion,  that  the  deed  did  not  alter  the  re- 
lations of  the  parties,  and  that  the  relation 
of  mortgagor  and  mortgagee  continued  up  to 
and  after  November  1,  1897,  wh^  the  land 
was  surrendered  to  Mrs.  Ivester.  See  Hold- 
en  V.  Interstate  Co.,  87  Kan.  221, 123  Pac.  733, 
L.  R.  A.  1915B,  492,  an  exceedingly  able 
discussion  of  the  subject  After  that  date 
Mrs.  Tate,  as  still  a  mortgagor,  had  the  right 
either  to  pay  off  the  mortgage  and  sue  for  the 
recovery  of  possession  or  to  bring  an  action 
to  redeem.  She  did  not  pay  off  the  mortgage, 
and  she  has  not  brought  an  action  to  redeem. 

But,  waiving  these  objections,  and  treating 
the  action  as  one  to  redeem,  it  is  clear  to  me 
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that  If  Mrs.  Tate  were  alive  she  would  be 
barred  by  the  statute  of  limitations ;  and,  her 
death  not  tolling  the  statute  (Fore  v.  Berry, 
94  S.  C.  71,  78  S.  E.  706,  Ann.  Gas.  1915A,  965, 
ber  heirs  are  likewise  barred. 

There  is  no  specific  reference  to  an  action 
to  redeem  in  the  statute  of  limitations  in  this 
state,  and,  under  such  circumstances,  the  rule 
in  equity  is  thus  declared  in  2  Jones,  Mtg. 
(7th  Ed.)  S  1144 : 

**The  right  of  the  mortgagor  to  redeem  being 
an  equitable  and  not  a  legal  right,  the  statute 
of  limitations  does  not  strictly  coDstitute  a  bar 
to  a  bill  to  redeem;  but  equity  adopts  the  stat- 
utory period  of  20  years  (10  years  in  this  state) 
after   forfeiture  and  possession  talsen  by  the 
mortgagee,  beyond  which  the  mortgagor  shall 
not  be  allowed  to  redeem  if  he  has  paid  do  in- 
terest in  the  meantime.    Such  lapse  of  time  af- 
fords eTidence  of  a  presumption  that  the  mort- 
gagee has  abandoned  his  right."     "Where  an 
absolute  deed  has  been  given  to  secure  a  loan, 
the    grantee's   title   becomes  .complete   at   the 
dose  of  the  statutory  period  and  no  action  is 
necessary  to  divest  the  right  to  redeem."    '*Aft- 
er  the  mortgagee  has  remained  in  possession  for 
20  years   (10  years  in  this  state)  without  ac- 
counting or  in  any  way  acknowledging  the  right 
of  redemption  in  the  mortgagor,  the  latter  can- 
not redeem." 

The  cause  of  action  for  redemption  falls 
under  section  143  of  the  Code  of  Civil  Pro- 
cedure: 

"An  action  for  relief  not  hereinbefore  pro- 
vided for  must  be  commenced  within  ten  years 
after  the  cause  of  action  shall  have  accrued." 

This  is  the  construction  given  by  the  courts 
of  New  York,  from  which  state  our  Code 
comes.  2  Jones,  Mtg.  §  1147;  Peabody  v. 
Roberts,  47  Barb.  (N.  Y.)  91 ;  Tlbbs  v.  Morris, 
44  Barb.  (N.  Y.)  138 ;  Cleveland  v.  Boerum,  24 
N.  Y.  613.  In  Miner  v.  Beekman,  50  N.  Y. 
337,  it  is  said : 

"Where  one  claiming  to  be  the  owner  in  fee 
of  lands  subject  to  the  lien  of  a  mortgage,  of 
which  land  the  mortgagee  is  in  possession,  in- 
stitutes an  action  seeking  for  an  accounting, 
for  liberty  to  pay  the  amount  ascertained  to 
.be  due  upon  the  mortgage,  and  upon  payment 
to  be  let  into  possession;  such  action  is  not 
embraced  within  section  78,  but  comes  within 
the  provisions  of  section  07,  which  limits  the 
time  for  the  commencement  of  actions  for  re- 
lief, not  before  provided  for  in  the  preceding 
sections,  to  ten  years." 

In  Hubbell  v,  Sibley,  50  N^  Y.  468,  it  Is 

held: 

"An  action  by  a  mortgagor  against  a  mort- 
gagee in  possession  for  an  accounting,  and  for 
the  recovery  of  possession  of  the  mortgaged 
premises  upon  payment  of  what  shall  be  found 
due,  seeks  a  purely  equitable  remedy,  and  comes 
within  the  provision  of  section  07  of  the  Code 
limiting  the  time  for  the  commencement  of  ac- 
tions not  Qther\^ise  specified  to  ten  years.  The 
cause  of  action  accrues  at  the  time  of  entry  of 
the  mortgagee  under  claim  of  title,  and  the 
statute  then  begins." 


To  a  similar  statute  In  Wisconsin  the  same 
construction  is  given.  The  court,  in  Knowl- 
ton  V.  Walker,  13  Wis.  264,  says : 

"There  is  no  doubt  in  our  minds  that  in  such 
case  the  statutory  period  dates  only  from  the 
time  the  mortgagee  takes  actual,  open,  and  no- 
torious possession  of  the  premises.  This  is  too 
well  settled  to  admit  of  discussion.  If,  after 
he  has  done  so,  the  mortgagor  permits  him 
thus  to  continue  in  possession  for  the  period 
prescribed,  without  proceeding  to  redeem,  or 
require  an  account  of  the  rents,  issues,  and 
profits,  the  bar  is  complete,  but  not  till  then.' 
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In  McNair  ▼.  Lot,  84  Mo.  285,  84  Am.  Dec. 
78,  it  is  held: 

''Actual  possession  for  20  years  by  mortgagee, 
or  adverse  possession  by  a  stranger  to  the 
mortgage,  without  account  or  acknowledgment 
of  any  subsisting  mortgage,  bars  the  equity  of 
redemption  of  the  mortgagor  by  operation  of 
the  statute  of  limitations.*' 

In  a  suit  to  redeem  a  mortgage,  Demarest 
V.  Wynkoop,  3  Johns.  Ch.  (N.  Y.)  135,  8  Am. 
Dec.  467,  Chancellor  Kent  said : 

"It  is  a  well-settled  rule  that  twenty  years' 
possession  by  the  mortgagee,  without  account 
or  acknowledgment  of  any  subsisting  mortgage 
is  a  bar  to  a  redemption,  unless  the  mortgagor 
can  bring  himself  within  the  proviso  in  the  stat- 
ute of  limitations.'* 

See.  also,  Kent,  188 ;  Elfaiendorf  v.  Taylor, 
10  Wheat.  152,  6  L.  Ed.  289,  40  L.  B.  A.  (N.  S.) 
847,  note. 

In  Angell,  Lim  (4th  Ed.)  f  456,  it  is  said : 

'The  right  of  redemption  in  equity,  like  the 
right  of  entry  at  law,  may  be  effectually  barred 
by  a  possession  of  twenty  years.  And  it  is  a 
well-settled  rule  that,  if  the  mortgagee  is  in 
possession  for  twenty  years,  the  mortgagor 
cannot  redeem,  unless  he  can  bring  himself 
within  the  proviso  hereafter  to  be  considered, 
which  saves  the  rights  of  infants,*'  etc. 

In  2  Jones,  Mtg.  (7th  Ed.)  f  1144,  it  is  de- 
clared :  • 

"The  possession  of  the  mortgagee  must  be  un- 
equivocally adverse  to  the  mortgagor  or  person 
entitled  to  the  equity  of  redemption*  The. 
fact  that  he  entered  with  the  consent  of  the 
owner  makes  his  possession  none  the  less  ad- 
<verse,  unless  in  return  he  assumed  some  obli- 
gation to  the  owner." 

The  question  is  not  one  of  adverse  posses- 
sion allowing  the  application  of  the  principle 
of  a  permissive  entry,  but  one  of  the  statutes 
of  limitations;  the  fixing  of  a  time  within 
which  the  action  to  redeem  must  be  brought 
dating  from  the  time  of  the  mortgagee's. en- 
try. 

It  is  suggested  that  the  infancy  of  one  of 
the  plaintiffs,  Delilah  E.  Marlin,  at  the  time 
of  the  execution  of  the  deed  of  February  24, 
1807,  has  saved  the  plaintiffs  as  a  body  from 
the  bar  of  statute,  under  the  principles  an- 
nounced in  the  case  of  Garrett  v.  Weinberg, 
48  8.  0.  28,  26  S.  E.  3.    This  might  be  true 
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but  for  the  fact  that  Delilah  E.  Marlln, 
though  an  Infant  at  said  time,  is  herself  now 
barred  by  the  statute.  It  appears  that  she 
was  17  years  of  age  at  the  time  of  the  execu- 
tion of  the  deed,  February  24,  1897;  she  was 
practically  18  at  the  time  Mrs.  Ivester  went 
into  possession  of  the  land,  the  date  of  the 
accrual  of  her  right  of  action  to  redeem,  No- 
vember 18, 1907.  If  she  had  then  been  of  age 
her  right  of  action  would  have  expired  in  No- 
vember, 1907 ;  but,  being  only  18  years  of  age, 
the  question  is,  When  was  her  right  of  action 
barredi?  This  question  must  be  answered  by 
a  construction  of  section  148  of  the  Code  of 
CJivil  Procedure.  That  section  provides  that, 
if  a  person  entitled  to  bring  an  action  enu- 
merated in. chapter  III  (other  than  for  the  re- 
covery of  real  estate)  within  which  an  action 
to  redeem  falls  be,  at  the  time  the  cause  of 
action  accrued  an  infant,  the  time  of  such 
disability  shall  not  be  deemed  a  part  of  the 
time  limited  for  the  commencement  of  the  ac- 
tion ;  provided  that  such  time  shall  not  be  ex- 
tended longer  than  one  year  after  the  ma- 
jority of  such  person  shall  have  been  reached. 
The  section  refers  to  other  disabilities  as 
well  as  to  infancy,  and  contains  certain  pro- 
visions applicable  to  them,  but  not  to  in- 
fancy; and  is  admittedly  confusing  in  its 
terms.  It  has,  however,  received  Judicial 
construction  in  the  case  of  Fricks  v.  Lewis, 
26  S.  C.  237,  1  S.  E.  884,  where  all  confusion 
is  dissipated.  The  result  of  that  decision  is 
that,  if  an  infant  attained  majority  within  the 
period  of  limitation,  and  more  than  one  year 
has  elapsed  between  the  date  of  majority  and 
the  termination  of  the  period,  the  infant  is 
entitled  to  no  additional  time,  and  the  action 
is  barred  at  the  expiration  of  the  original 
period.  This  is  Illustrated  in  the  Fricks 
Case,  where  the  limitation  was  six  years, 
thus: 

"But  if  his  cause  of  action  accrued  when  he 
was  16  years  of  age,  then  pe  would  be  limited  to 
the  six  years,  because  the  statute  does  not  pro- 
vide for  any  extension  of  the  time  allowed  after 
the  lapse  of  one  year  from  the  time  his  disa- 
bility ceases." 

Consequently,  Delilah  E.  Marlin  having  at- 
tained her  majority  in  1901,  6  years  before 
the  10-year  limitation  expired  in  1907,  which 
was  more  than  one  year  after  she  attained 
her  majority,  was  barred  at  the  expiration  of 
the  10-year  period  in  November,  1907,  12 
years  before  that  action  was  begun. 

In  reference  to  the  cause  of  action  in  favor 
of  Mary  V.  Hughes  and  Delilah  E.  Marlin  to 
redeem  the  tract  of  50  acres  conveyed  to  them 
by  Mrs.  Tate:  The  foregoing  obsei*vations 
are  applicable  to  this  cause  of  action  as  well. 
Their  cause  of  action  accrued  in  November, 
1897 ;  as  to  Mary  V.  Hughes,  it  was  barred  in 
1907,  and  for  the  reasons  stated  above  it  was 
barred  also  to  Delilah  B.  Marlin  at  the  same 
time. 


The  leading  opinion  proceeds  upon  the  fol- 
lowing theories:  (1)  That  the  mortgagee  in 
I>ossession,  even  by  the  express  verbal  agree- 
ment of  the  mortgagor  that  he  shall  take  the 
land  for  the  debt,  is  a  trustee  for  the  mort- 
gagor, and  as  such  cannot  claim  the  benefit 
of  adverse  possession  or  the  statute  of  limi- 
tations until  he  shall  have  thrown  off  the 
trust  by  relinquishing  possession  or  giving 
notice  to  the  mortgagor  of  his  adverse  hold- 
ing; (2)  that  the  entry  of  the  mortgagee  un- 
der such  verbal  agreement  is  by  permlssioD 
of  the  mortgagor,  and  that  the  mortgagee 
cannot  make  claim  to  either  of  such  defenses 
until  he  shall  have  complied  with  one  or  the 
other  of  such  conditions. 

As  to  the  first  theory:  In  view  of  the  re- 
quirement that,  before  the  mortgagor  shall  be 
held  to  have  released  what  is  Inaccurately 
termed  his  equity  of  redemption,  it  must  ap- 
pear that  it  was  released  upon  a  new  and 
valid  consideration  and  with  the  formalities 
of  a  deed».I  agree  that,  as  long  as  the  mort- 
gagor's equity  of  redemption  continues  as  a 
living  right,  the  mortgagee  is  such  a  trustee. 
But  when  it  is  dead  by  reason  of  the  bar  of 
the  statute  of  limitations,  when  that  which 
gives  life  to  the  relation  of  trustee  and  cestui 
que  trust  is  annihilated,  the  relation  is  neces- 
sarily ended. 

If  the  mortgagee  must  surrender  posses- 
sion of  the  property  to  the  mortgagor  before 
his  right  to  adverse  possession  or  the  statute 
of  limitations  shall  begin  to  be  current,  I  do 
not  see  how  it  is  possible  for  him  ever  to  get 
the  benefit  of  either  claim,  unles  he  re-enters 
and  ousts  the  mortgagor  with  strong  arm. 
Nor  do  I  see  the  necessity  of  the  mortgagee 
notifying  the  mortgagor  that  he  is  holding 
adversely  to  his  right,  when  the  mortgagee 
has  entered  under  the  very  condition  that  as- 
sumes that  fact,  by  agreement  with  the  mort- 
gagor. The  law  does  not  require  a  vain 
thing,  and  what  is  the  use  of  the  mortgagee 
notifying  the  mortgagor  that  he  holds  ad- 
versely to  him  when  the  mortgagor  already 
not  only  knows  that,  but  has  agreed  to  it, 
and  notifying  the  mortgagor  of  the  very  fact 
that  it  is  suggested  the  mortgagee  should  no- 
tify him  of? 

As  to  the  second  theory:  It  is  unquestion- 
ably true  that  one  who  enters  upon  another's 
land  by  permission  or  agreement  of  the  own- 
er, under  circumstances  of  subordination  to 
the  owner's  title,  cannot  afterwards  claim  In 
opposition  to  this  title  until  he  shall  have 
given  fair  notice  to  the  owner  by  relinquish- 
ing his  possession  under  that  subordinate  ti- 
tle, and  entering  under  an  antagonistic  claim, 
or  by  actual  notice  that  his  possession  no  long- 
er is  under  such  subordinate  title,  but  upon 
some  other  ground  antagonistic  to  the  own- 
er's title.  But  I  cannot  conceive  how  this 
principle  is  applicable  to  the  facts  of  this 
case.  The  mortgagee  did  not  enter  under  a 
title  subordinate  to  the  mortgagor's  title,  and 
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while  tbe  entry  was  made  by  pennSssion  of 
the  mortgagor,  it  was  expressly,  by  agree- 
ment antagonistic  to  tbe  mortgagor's  title. 

The  authorities  cited  by  the  learned  Chief 
Justice  from  the  decisions  of  this  court  are, 
without  exception,  cases  where  the  entry  was 
made  by  permission  of  the  owner  and  the 
claim  of  the  entrant  subordinate  to  his  title, 
as  I  will  show. 

Wilson  V.  Weathersby,  1  Nott  &  McO.  374: 
There  the  defendant  entered  upon  the  plain- 
tiff's land  under  an  agreement  with  the  plain- 
tiff, which  recognized  the  plaintiff's  title; 
and  it  was  proiierly  held  that,  as  long  as  he 
continued  in  possession  under  the  plaintiff, 
he  could  not  dispute  the  plaintiff's  title,  but 
that,  if  he  claims  under  an  antagonistic  title, 
he  must  surrender  possession  and  bring  his 
action  to  try  title.  In  other  words,  so  long 
as  he  is  in  possession  under  a  claim  subordi- 
nate to  the  plaintiffs  title,  he  is  estopped 
from  denying  the  plaintiff's  title,  a  proposi- 
tion that  I  entirely  approve. 

An  illustration  of  this  is,  as  stated  in 
Whitmire  ▼.  Wright,  22  S.  C.  453,  53  Am, 
Hep.  725  (citing  the  above  case): 

"Hence  if  one  acquires  possession  nnder  a 
lease  [subordinate,  of  coarse,  to  the  owner's 
title]  he  cannot  dispute  the  title  of  his  lessor 
until  he  surrenders  the  possession,  ♦  ♦  ♦ 
or  perhaps  until  be  disclaims  holding  under  his 
lessor's  title,  and  retains  the  adverse  posses- 
sion for  a  period  long  enough  after  such  dis- 
claimer to  give  him  a  title  under  the  statute  of 
limitations." 

It  is  inconceivable  that  a  mortgagee  who 
goes  into  possession  under  an  agreement  with 
the  mortgagor  that  the  land  should  be  sur- 
rendered to  him  in  satisfaction  of  the  mort- 
gage enters  in  subordination  to  the  owner's 
title.  He  not  only  enters  in  antagonism  to 
that  title,  but  by  express  agreement  of  the 
owner  to  that  effect 

Trustees  v.  Meetze,  4  Rich.  60:  This  was  a 
case  of  tenancy,  a  lease  for  99  years;  clearly 
an  entry  in  subordination  to  ttie  owner's  ti- 
tle; and  it  was  correctly  held  that  such 
permissive  entry  under  the  owner's  title 
could  not  set  in  motion  the  currency  of  the 
statute  or  adverse  possession  without  notice 
of  an  antagonistic  claim  to  the  landlord. 

Milhouse  v.  Patrick,  6  Blch.  350:  This  was 
the  case  of  a  subtenant  of  the  owner  entering 
as  such;  he  afterwards  acquired  an  antagon- 
istic title  to  that  of  his  landlord,  hut  h^d 
over  under  his  sublease;  it  was  held  cor- 
rectly that,  BO  long  as  he  held  in  subordina- 
tion to  his  landlord's  title,  he  was  estoi^ed 
from  disputing  it,  but  must  surrender  pos- 
session under  bis  subordinate  claim,  and  then 
sue  upon  his  acquired  title.  In  Darby  v.  An- 
derson, 1  N.  &  McO,  370,  It  was  held: 

"A  tenant  is  not  at  liberty  to  controvert  the 
title  under  which  he  enters." 

And  in  Whaley  v.  Whaley,  1  Speers,  233, 
40  Am.  Dec.  594: 
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The  tenant  cannot  dispute  the  title  of  his 
landlord,  either  by  setting  up  title  in  himself  or 
another." 


All  of  them  are  necessarily  cases  of  entry 
in  subordination  to  the  owner's  title. 

The  principle  is  applicable  to  the  case  of 
a  vendee  going  into  possession  under  a  con- 
tract of  purchase,  clearly  in  subordination 
to  the  vendor's  title.  In  Black  well  v.  Ryan, 
21  S.  G.  123,  it  is  said: 

"It  1b  a  familiar  doctrine  that  one  who  goes 
into  possession  of  land  under  a  contract  to  pur- 
chase it,  and  has  not  paid  the  whole  of  the  pur- 
chase money,  cannot  acquire  title  against  the 
vendor  by  the  statute  of  limitations." 

Sims  V.  Steadman,  02  S.  O.  300,  40  S.  B. 
677:  This  case  is  cited  in  the  leading  opin- 
ion to  sustain  the  proposition  that  a  mort- 
gagee in  possession  is  a  trustee  for  the  mort- 
gagor. I  do  not  dispute  this  proposition. 
The  case,  however,  is  rather  authority  fop 
the  position  that  I  have  assumed  heretofore, 
namely,  that  an  action  for  the  recovery  of 
real  estate,  as  the  case  at  bar  is,  cannot 
be  maintained  by  the  heirs  of  a  mortgagor 
against  the  mortgagee  in  possession,  without 
paying  the  mortgage  debt  In  that  case  the 
defendant  in  possession  claimed  title  from 
one  who  went  into  possession  under  a  deed  ex- 
ecuted under  a  defective  and  invalid  power 
of  sale  in  a  mortgage.  The  defendant  was 
sued  by  the  heirs  of  the  mortgagor  for  pos- 
session of  the  premises.  The  court  held  that 
the  defendant  was  entitled  to  be  subrogated 
to  the  rights  of  the  mortgagee,  that  he  was 
not  a  trespasser,  and  that  the  heirs  could 
not  maintain  their  action  without  paying  the 
mortgage  debt;  exactly  the  position  I  have 
taken  in  an  earlier  part  of  this  opinion.  The 
court  says: 

•'Equity  gives  effect  to  the  deed  purporting 
to  convey  the  legal  title  in  so  far  as  is  neces- 
sary to  protect  the  rights  of  those  entering  into 
possession  of  the  land  under  these  circumstanc- 
es, and  postpones  the  plaintiff's  right  to  recov- 
er possession,  until  he  does  equity  by  paying  the 
amount  due  on  the  mortgage  *  ^  *  and  re- 
mits him  to  his  equitable  right  of  redemption." 

• 

The  proposition  to  sustain  which  the  case 
Is  cited  is  not  discussed  at  all  therein, 
though,  as  stated,  I  do  not  dispute  it  as 
long  as  the  mortgagor's  right  of  redemption 
retains  its  vitality. 

McCutchen  v.  McOutchen,  77  S.  C.  120,  67 
S.  E.  678,  12  I>.  R.  A.  (N.  S.)  1140:  Oftiis  was 
the  case  of  a  son  going  into  possession  imder 
an  alleged  contract  with  his  father  —  clearly 
a  case  of  possession  under  a  claim  subordin- 
ate to  his  father's  title — and  it  was  correctly 
held  that  he  could  not  claim  adverse  posses- 
sion or  the  statute  of  limitation  so  long  as 
that  subordinate  claim  continued.  It  is  sig- 
nificant that  in  that  case  the  following  oc- 
curs: 
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"Nor  does  it  apply  where  there  has  been  an 
adverse  holding  for  a  length  of  time  sufficient 
to  raise  the  presumption  of  a  grant." 

PlncHney  y.  Knowlee,  112  S.  C.  7,  99  S. 
E.  354:  This  was  a  clear  case  of  landlord 
and  tenant,  and  states  the  law  correctly  that, 
as  long  as  that  relation  continues  (the  ten- 
ant holding,  of  course,  in  subordination  to 
the  landlord's  title),  he  (the  tenant)  is 
estopped  from  disputing  that  title.  The 
court  says: 


f  several  tracts.  They  made  improvements  and 
continued  in  po:  session  long  enough  for  the 
statute  of  limitations  to  run.  Their  titles 
were  held  to  be  valid.  The  Chancellor  re- 
marked: -^ 

"Such  a  possession  would  give  them  perfect 
titles  under  the  act  of  Limitations,  and  should 
have  a  peculiar  claim  to  its  protection,  as  it 
has  been  obtained  with  the  express  consent  of 
their  father,  and  not  by  a  mere  constructive  ac- 
quiescence. 


"When  Knowles  went  in  as  a  tenant  of  Hu- 
guenin  and  desired  to  set  up  claim  to  land,  he 
was  bound  bona  fide  to  give  up  possession  and 
recover  on  the  strength  of  his  own  title." 

It  appears  to  me  therefore,  that  without 
exception  the  cases  cited  in  the  leading  opin- 
ion are  cases  of  entry  by  permission  of  the 
owner  under  a  claim  subordinate  to  his  title, 
and  that  no  authority  is  cited  tending  to  es- 
tablish the  proposition  that  on  entry  by  a 
mortgagee  under  an  agreement  w^ith  the 
mortgagor  to  take  and  hold  the  land  as  his 
own  in  satisfaction  of  the  debt  is  an  entry 
by  permission  of  the  mortgagor,  and  in  sub- 
ordination to  his  title;  the  contrary  plainly 
appears  to  my  mind,  and  presents  a  condition 
inmiediately  giving  currency  to  the  statute. 

In  Hughes  v.  Edwards,  9  Wheat.  489,  6  L. 
Ed.  142,  it  is  said: 

"In  the  case  of  a  mortgagor  coming  to  re- 
deem, that  court  has,  by  analogy  to  the  statute 
of  limitations,  which  takes  away  the  right  of 
entry  of  the  plaintiff,  after  20  years*  adverse 
possession,  fixed  upon  that  as  the  period  after 
forfeiture  and  possession  taken  by  the  mort- 
gagee, no  interest  having  been  paid  in  the  mean- 
time, and  no  circumstances  to  account  for  the 
neglect  appearing,  beyond  which  a  right  of  re- 
demption shall  not  be  favored." 

Se6,  also  3  Story  Eq.  Jur.  (14th  Ed.)  {  1375. 

''When  the  mortgagee  enters  into  possession 
of  the  mortgaged  premises  for  condition  bro- 
ken, the  statute  begins  to  run  against  the  mort- 
gagor from  the  time  of  such  entry."  Wood  on 
Lim.  (4th  Ed.)  S  224. 

"Where  a  mortgagee,  is  in  possession  of  the 
premises  for  the  full  statutory  period  after  con- 
dition broken,  the  mortgagor's  right  of  redemp- 
tion is  forever  barred,  unless  within  that  pe- 
riod the  mortgagee  has  accepted  from  him  some 
portion  of  the  principal  or  interest  of  the  mort- 
gage debt,  or  in  some  other  legally  effectual 
way  acknowledged  the  right  of  the  mortgagor 
to  redeem."    Id.  {  235. 

"A  mortgagor's  right  of  action  to  quiet  title, 
recover  possession,  and  redeem  from  the  lien  of 
the  mortgage  accrues  when  the  mortgagee  takes 
possession  with  color  of  title  to  the  fee  and 
claim  of  ownership,  and  the  ten-year  limitation 
will  then  begin  to  run."    Id.  {  272b  (5). 

In  Lyles  v.  Lylea,  Harp.  Eq.  288,  a  father 
caused  portions  of  his  land  to  be  surveyed 
and  marked,  and  gave  them  to  his  sons,  put- 
ting them  respectively  in  possession  of  the 


*t 


In  this  case  the  entry  was  made  by  per- 
mission of  the  owner  but  as  the  claim  was 
not  in  subordination  to  the  owner's  title,  but 
expressly  antagonistic  thereto,  the  currency 
of  the  statute  began. 

Wood  on  Lim.  (4th  Ed.)  {  260,  expresses 
the  same  view: 

"An  entry  under  a  parol  gift  of  certain  lands, 
the  extent  of  which  is  definitely  fixed,  is  adverse 
to  the  donor  and  ripens  into  a  title  after  the 
lapse  of  the  requisite  statutory  period." 

It  would  seem  a  fortiori  that  an  entry  un- 
der an  agreement  supported  by  a  valuable 
consideration  (the  satisfaction  of  the  mort- 
gage debt)  would  likewise  be  adverse  to  the 
former  owner. 

In  the  quotations  from  Wood  on  Limita- 
tions, above  set  forth,  cases  sustaining  the 
text  are  cited  from  the  courts  of  the  follow- 
ing states,  all  of  which  I  have  examined  and 
verified:  Arkansas,  Alabama,  California, 
Connecticut,  Georgia,  Illinois,  Iowa,  Maine, 
Maryland,  Massachusetts,  Michigan,  Missis- 
sippi, Missouri,  New  iiampshire.  New  York, 
North  Carolina,  Tennessee,  Washington,  Wis- 
consin. The  precise  question  arose  in  Ala- 
bama, in  the  case  of  Richter  v.  Noll,  128 
Ala.  198,  30  South.  740,  where  it  was  held 
(quoting  from  syllabus): 

"Where,  under  an  absolute  deed  intended  only 
as  a  mortgage,  the  grantee  goes  into  possession, 
and  holds  the  same  continuously  under  claim  of 
ownership  for  a  period  of  ten  years  without 
accounting  for  the  rents  and  profits  or  other- 
wise recognizing  the  title  of  the  grantor,  a  bill 
in  equity  to  establish  such  deed  as  a  mortgage, 
is  barred  by  the  statute  of  limitations  of  10 
years. 
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In  Turpie  v.  Lowe,  158  Ind.  314, 62  N.  E.  484, 
92  Am.  St.  Rep.  310,  Nash  v.  Land  Co.,  15  N. 
D.  566, 108  N.  W.  792,  and  Houts  v.  Hoyne,  14 
S.  D.  176,  84  N.  W.  773,  it  is  held  that  the 
action  for  redemption  falls  under  the  provi- 
sions of  what  is  our  section  143  of  the  Code 
of  Civil  Procedure.  The  effect  of  the  leading 
opinion  is  to  charge  the  defendant  with  rent 
for  22  years,  $1,100;  credit  her  with  the 
two  mortgages  and  interest,  about  $300.  Deb- 
it, $800.  The  defendant  therefore  loses  her 
land,  and  is  required  to  pay  $800;  a  result 
which,  under  the  circumstances,  in  my  opin- 
ion, should  not  be  tolerated. 


s.a) 
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STATE  V.  GREEN.    (No.  10756.) 

(Supreme   Court  of  South   Carolina.    Dec.   6, 

1921.) 

1.  Homicide  ^=>57— Defendant  who  set  spring 
gun  in  unoccupied  liouse  mereiy  to  proteot 
his  property  lieid  guilty  of  mansiaugliter. 

Defeodant  who  set  spring  gun  in  unoccu- 
pied house,  with  the  intention  to  kill  any  one 
who  broke  the  locks  and  entered  the  house 
without  regard  to  the  intent  of  the  intruder, 
merely  to  protect  his  property,  and  not  his 
life,  and  who  thereby  caused  the  death  of  one 
who  entered  the  building  merely  for  the  pur- 
pose of  gratifying  his  curiosity,  held  guilty  of 
manslaughter,  notwithstanding  Cr.  Code  1912, 
§  178,  prohibiting  the  breaking  and  entering  of 
a  dwelling  house. 

2.  Homicide  <@=»I09,  116(4)  —  Defendant  who 
caused  another's  death  by  setting  spring  gun 
merely  to  protect  property  cannot  justify 
l(ililng  on  ground  of  self-defense. 

Defendant  who  set  spring  gun  in  unoccu- 
pied bouse  merely  to  protect  his  property,  and 
who  thereby  caused  death  of  one  who  entered 
house  merely  to  gratify  his  curiosity,  could  not 
justify  the  killing  on  the  ground  of  self- 
defense,  and  such  defense  is  not  available  to  a 
person  who  has  killed  another  unless  the  cir- 
cumstances were  such  as  to  justify  a  person 
of  ordinary  firmness  and  reason  to  believe  him- 
self in  danger  of  losing  his  life  or  suffering 
bodily  barm,  and  unless  defendant  himself  so 
believed. 

Appeal  from  General  Sessions  Circuit 
Court  of  Dorchester  County ;  J.  B.  Peurifoy, 
Judge. 

J.  A.  Green  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Appeal  dismissed. 

The  appellant  was  Indicted  for  the  murder 
of  one  J.  W.  Mizzell,  through  the  instru- 
mentality of  a  trap  or  spring  gun.  The  jury 
found  him  guilty  of  manslaughter,  and  he 
was  sentenced  to  two  years'  imprisonment, 
whereupon  he  appealed  to  this  court. 

W.  B.  Mizzell,  a  brother  of  the  deceased, 
testified  that  he  and  his  brother,  the  de- 
ceased, had  been  on  a  visit  to  a  neighbor's 
house  on  Sunday  afternoon,  the  4th  of  Jan- 
uary, 1920,  which  house  was  located  some 
distance  from  the  old  residence  owned  by 
J.  A.  Green,  and  that,  upon  leaving  the  home 
of  the  friend  whom  they  were  visiting,  they 
went  out  of  the  road  some  590  feet  to  the 
residence  of  J.  A.  Green,  the  defendant,  and, 
upon  getting  to  the  residence,  admittance  to 
which  from  the  road  was  gained  by  way  of  a 
broken  place  in  the  wire  fence  found  the 
gate  leading  to  the  residence  locked;  the 
date  of  the  homicide  being  January  4,  1920, 
Sunday  evening.  They  reached  the  resi- 
dence, and  J.  W.  Mizzell,  the  deceased,  looked 
over  the  premises  somewhat,  and  said  it 
was  going  to  rack,  and  started  to  go  Into  the 
bouse,  forcing  an  entrance  by  breaking  a 
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lock  at  the  bottom  of  the  stairway  leading 
to  the  upper  story.  Witness  told  his  broth- 
er, the  deceased,  J.  W.  Mizzell,  that  It  had 
been  reported  that  the  house  had  been  dyna- 
mited, and  that,  if  deceased  did  not  want  to 
get  hurt  or  killed,  he  had  better  not  go  in 
tbe  house,  and  that  witness  refused  at  the 
request  or  suggestion  of  the  deceased  to  go 
in  the  house.  After  forcing  open  the  door 
at  the  bottom  of  the  stairway  on  the  first 
floor,  the  deceased  went  upstairs,  leaving  the 
witness  on  the  ground  near  the  building. 
Witness  heard  a  crash  upstairs  and  the  re- 
port of  a  gun,  and  heard  his  brother,  the  de- 
ceased, cry  out:  "Oh,  Lord;  I  am  shot  with 
a  dynamite." 

Witness  was  called  by  deceased,  and,  run- 
ning to  him,  found  him  scuflling  downstairs. 
Witness  picked  him  up,  and  assisted  him 
onto  the  porch  and  then  out  into  the  back 
yard,  where  he  laid  him  down.  Witness  gave 
tbe  alarm  for  assistance,  and  while  the 
alarm   was  being  made  his  brother  died. 

Witness  stated  that,  according  to  his  rec- 
ollection, the  house  had  been  vacant  for  four 
to  six  years,  with  periodical  visits  to  the 
same  by  defendant,  accompanied  by  defend- 
ant's wife,  when  they  stayed  in  the  house 
from  one  to  several  days  at  each  visit  at 
intervals. 

On  cross-examination,  the  witness  Mizzell 
stated  that  his  brother,  the  deceased,  J.  W. 
Mizzell,  had  said  before  going  upstairs  that 
he  (the  deceased)  had  had  a  dream  a  few 
nights  before  that  old  man  Green  (Cum- 
mlngs),  the  grandfather  of  the  defendant, 
had  burled  gold  under  the  fireplace  upstairs, 
and  he  was  going  to  see  if  it  was  true. 

The  only  witness  for  the  defense  was  the 
defendant,  J.  A.  Green  himself,  who  testified 
that  he  had  inherited  tbls  plantation  from 
his  grandfather  some  years  before;  that  he 
had  lived  on  the  place  for  some  years  with 
his  wife,  farming  the  lands ;  that  he  conclud- 
ed to  move  to  Charleston,  but  continued  to 
own  the  place,  renting  out  a  part  of  It  and 
share-cropping  the  other;  that  he  had  been 
living  in  Charleston  for  several  years  last 
past;  that  about  once  every  t\i'o  weeks  he 
would  come  up  from  Charleston  to  his  place, 
which  is  about  30  miles  from  Caiarleston,  near 
Ridgeville,  to  overlook  his  farm  and  the  ten- 
ants; that  often  Mrs.  Green,  who  Is  an  in- 
valid, accompanied  him,  and  that  they  would 
spend  from  one  to  two  or  three  days  In  the 
house,  cooking  and  sleeping  therein ;.  that  he 
planted  a  garden  and  carried  vegetables 
back  to  Charleston  with  him;  that  he  kept 
a  part  of  the  house  furnished  so  that  he 
could  live  In  it  when  he  came  up  from 
Charleston;  that  he  had  beds  and  furniture 
upstairs  and  cooking  stove,  tables,  and  cook- 
ing utensils  downstairs;  that  in  the  particu- 
lar room  where  the  trap  gun  was  set  upstairs 
he  had  some  old  family  furniture  of  maboga- 
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uy,  walnut  etc.,  which  he  prized  very  high- 
ly ;  that  a  number  of  depredations  upon  his 
property  and  thefts  had  been  committed, 
which  seemed  to  grow  worse;  that  some  of 
his  furniture  had  been  mutilated,  and  the 
locks  to  the  doors  broken,  and  the  mantels 
torn  down ;  that  he  built  a  strong  wire  fence 
along  the  public  road  about  500  feet  from 
the  residence,  and  locked  the  gate;  that  he 
locked,  on  his  last  visit  before  the  death  of 
Mlzzell,  the  door  at  the  bottom  of  the  stairs 
on  the  first  floor,  and  put  two  locks  to  the 
door  of  the  room  where  the  trap  gun  was 
set. 

On  his  last  visit  there  preceding  the  homi- 
cide there  had  been  so  man^  depredations 
and  thefts  of  his  property  that  he  thought 
he  was  warranted  in  taking  some  steps  to 
protect  the  property  in  his  absence.  So  he 
set  the  trap  gun  in  a  dry  goods  box  and 
fixed  it  so  it  would  shoot  if  a  person  broke 
open  the  door,  which  was  locked  with  two 
locks.  After  fixing  the  trap  gun  he  went  out 
of  a  window  and  came  down.  The  bottom 
door  was  locked  also,  and  he  put  a  strong 
lock  on  the  gate  to  the  fence  protecting  the 
house.  His  purpose  in  putting  the  trap  gun 
there  was  to  protect  his  property,  and  if 
the  locks  were  broken  and  a  person  forced 
his  way  in  the  gun  would  shoot  him.  He 
endeavored  to  protect  any  innocent  person 
by  locking  the  yard  fence  gate,  locking  the 
door  at  the  bottom  of  the  stairs  on  the  first 
fioor,  and  by  putting  two  locks  on  the  door 
of  the  room  containing  the  trap  gun,  which 
he  thought  would  protect  or  warn  any  per- 
son except  a  desperate  thief.  Of  course,  if 
any  one  broke  open  the  locks  and  the  door 
the  gun  would  shoot,  because  that  was  what 
he  had  put  it  there  for,  to  protect  his  prop- 
erty. If  he  had  any  one  in  mind,  any  malice 
towards  any  one,  or  had  desired  to  kill  any- 
body, he  would  have  used  larger  shot,  not 
small  shot  The  defendant  knew  Mizzell 
well;  rented  land  to  him;  but  he  did  not  live 
on  the  place  nearby.  Defendant  is  50  years 
old,  and  married  for  years. 

Dr.  J.  W.  Ackerman  testified  as  follows: 
Was  called  upon  by  Magistrate  Vaughn,  act^ 
ing  coroner,  to  make  a  post  mortem  examina- 
tion of  the  dead  body  of  J.  W.  Mlzzell.  He 
was  lying  on  his  back.  Ui)on  turning  him 
over  found  upon  examination  a  hole  in  his 
back  caused  from  small  shot  from  a  shot- 
gun, the  shot  entering  his  back  about  mld- 
dleway  of  his  left  side,  slightly  ranging  up- 
ward;  the  majority  of  the  shot  entered  a 
space  of  about  2%  or  3  Inches  to  a  radius 
of  about  4  inches,  and  that  this  wound  was 
sufiiclent  to  cause  death. 

The  record  contains  the  following  state- 
ment: 

The  presiding  judge  delivered  a  general 
charge  to  the  jury  in  which  he  defined  mur- 
der and  manslaughter.  He  also  charged  the 
jury  that  a  person  would  have  a  right  to 
protect  his  home  or  dwelling  against  one 


who  was  committing  or  attempting  to  com- 
mit a  felony  in  respect  thereto.  He  further 
charged  the  jury  that,  if  a  person  set  a  trap 
gun  in  such  a  place  and  in  such  a  manner 
as  to  evince  a  reckless  disregard  for  human 
life,  and  a  human  being  was  killed,  sucdi 
a  homicide  would  be  murder.  He  further 
charged  the  jury  that,  if  a  person  was  negli- 
gent and  careless  in  setting  any  trap  gun  or 
dangerous  instrumentality  in  such  manner 
that  a  human  being  was  killed,  such  killing 
would  be  manslaughter,  if  the  element  of 
malice  was  lacking.  He  further  charged  the 
Jury  that  a  pei*son  has  the  legal  right  to  set 
out  a  trap  gun  or  any  dangerous  instrumen- 
tality, likely  to  cause  injury  to  any  human 
being,  only  when  he  has  exercised,  under  all 
the  circumstances,  due  care,  prudence,  pre- 
caution, and  regard  for  the  safety  and  pro- 
tection of  human  life.  He  further  charged 
the  jury  to  give  the  defendant  the  benefit  of 
every  reasonable  doubt  arising  out  of  any  or 
all  of  the  testimony.  He  explained  to  the 
jury  the  several  forms  of  verdict  which  they 
might  find  in  the  case,  to  wit:  Murder, 
which  would  mean  death  in  the  electric 
chair ;  murder  with  a  recommendation  to  the 
mercy  of  the  court,  which  would  mean  life 
imprisonment;  manslaughter,  which  would 
mean  2  to  30  years'  imprisonment  in  the 
discretion  of  the  court;  or  not  guilty. 

The  defendant  submitted  several  written 
requests  to  the  court,  which  were  charged  or 
refused,  as  follows: 

(1)  That  the  question  was  one  of  intent, 
and  that  this  was  a  question  of  fact  largely 
for  the  jury  to  determine.  (Charged  subject 
to  the  limitations  in  the  general  charge.) 

(2)  that  a  dwelling  house  is  where  a  man 
lives;  and  a  man  may  have  more  than  one 
dwelling.  (Charged.) 

(3)  That  a  man  has  a  right  to  defend  his 
habitation  against  one  who  manifestly  in- 
tends to  commit  a  felony  in  respect  thereto. 
(Charged.) 

(4)  That,  if  a  person  break  and  enter  a 
dwelling  house  with  intent  to  commit  a  fel- 
ony therein,  this  constitutes  a  felony  which 
the  owner  may  repel,  using  such  force  as  is 
reasonably  necessary.     (Charged.) 

(5)  That  such  a  case  as  this  is  tested  by 
the  law  of  self-defense,  the  trap  gun  repre- 
senting the  owner  of  the  dwelling;  that  if 
the  owner  of  the  dwelling  would  have  the 
right  to  shoot,  if  present  in  person,  then  he 
would  have  had  the  right  to  set  a  trap  gun 
to  defend  his  dwelling  house  in  his  absence ; 
and  that,  if  present  in  person  he  would  have 
a  right  to  act  upon  appearances  in  repelling 
a  threatened  felony,  so  it  would  not  be  un- 
lawful to  set  a  trap  gun  in  a  bedroom  in  a 
dwelling,  locking  the  door,  so  that  such  a 
trap  gun  would  fire  if  any  person  attempt- 
ed to  break  or  force  the  door,  purposing  to 
commit  a  felony  therein;  the  trap  gun,  so 
to  speak,  acting  upon  appearances  also. 
(This  request  was  refused.) 
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The  defendant  appealed  upon  three  excep-      ''It  seems  that,  according  to  the  eazlier  com- 


tions,  but  the  second  was  withdrawn.    The 
first  and  third  exceptions  are  aa  follows : 

"(1)  The  yerdict  and  the  jadgment  of  the 
circuit   court  is   wholly  without  testimony   to 
support  the  same,  in  that  the  undisputed  tes- 
timony shows  that  (1)  the  deceased,  when  shot, 
was  breaking  into  the  dwelling  house,  upstairs; 
(2)    that  the  trap  gun  was  set  in  a  room  up- 
stairs in  the  dwelling,  both  doors,  downstairs 
and  upstairs,  being  locked  to  warn  the  casual 
or  curious  not  to  enter;  that  (8)  the  deceased 
broke  the  lock  and  forced  the  door  downstairs, 
and  was  in  the  act  of,  and  actually  did,  break 
the  lock  and  force  the  door  upstairs  when  he 
was  shot;    that  (4)  the  deceased  was,  at  the 
time  shot,  committing,  or  apparently  attempting 
to  commit,  a  felony  in  the  dwelling  house  of 
the  defendant;    and  (5)  that  the  deceased  was 
warned  by  his  own  brother,  who  was  present, 
and  with  him  at  the  time  and  place  he  was 
shot,  not  to  enter  or  attempt  to  enter  the  dwell- 
ing in  question,  as  it  was  reported  by  the  own- 
er to  be  'dynamited.'" 

"(3)  The  circuit  judge  erred  in  refusing  to 
charge  the  jury  that  a  case  such  as  this  is  to 
be  tested  by  the  law  of  self-defense,  the  trap 
gun  representing  the  owner  of  the  dwelling; 
that  if  the  jury  believed  the  owner,  if  present, 
would  have  had  the  right  to  shoot  the  deceased 
under  the  circumstances,  then  he  had  a  right  to 
set  the  trap  gun;    and  that,  as  the  owner  if 
present  would  have  had  the  right  to  act  upon 
appearances,  so  he  had  the  right  to  set  a  trap 
gun,  which  would  fire  if  a  person   attempted 
to  break  and  force  an  entry  into  the  room  In 
the    dwelling,    intending   to    commit   a   felony 
therein ;  the  trap  gun  would  be,  under  such  cir- 
cumstances. 80  to  speak,  acting  upon  appear- 
ances also." 

M.  S.  Connor,  of  St  George,  and  Wolfe  & 
Berry,  of  Orangeburg,  for  appellant 

A.  J.  Hydrick,  Solicitor,  of  Orangeburg, 
and  John  A.  Hiers,  of  St  George,  for  the 
State. 

GARY,  C.  J.  We  desire  to  call  special  at- 
tention to  these  facts: 

The  deceased  was  unarmed  when  he  en- 
tered the  dwelling  and  broke  the  locks.  He 
knew  the  house  was  vacant,  and  that  he 
would  not  encounter  the  defendant,  or  any 
other  human  being.  The  fact  that  the  great- 
er portion  of  the  shot,  which  made  a  hole 
in  the  back  of  the  deceased,  entered  a  space 
of  about  2^  or  3  inches  tended  to  show  an 
intention  on  the  part  of  the  defendant  to  kill 
any  one  who  entered  the  house  and  broke  the 
locks,  without  regard  to  the  intent  of  the 
intruder.  The  sole  object  of  the  defendant 
was  the  protection  of  his  property,  and  not 
his  life,  as  he  knew  that  bis  life  could  not 
be  in  danger  if  the  house  was  entered  while 
he  was  in  Charleston.  The  testimony  tends 
to  show  that  the  deceased  entered  the  dwell- 
ing for  the  mere  purpose  of  gratifying  his 
cnrioslty. 

[1]  The  general  rule  In  regard  to  spring 
guns,  is  thus  stated  in  13  R.  C.  L.  {  155 : 


mon  law,  the  setting  of  a  spring  gun  In  a 
dwelling  house  or  the  curtilage  surrounding  it 
was  not,  in  itself,  unlawful,  and  that,  if  a  per- 
son was  killed  by  its  discharge  while  attempt- 
ing to  perpetrate  a  felony  on  the  premises,  no 
criminal  liability  was  incurred.  The  later  cas- 
es, however,  have  departed  from  this  rule,  and 
take  the  view  that,  if  a  homicide  results  from 
the  discharge  of  a  spring  gun,  the  person  set- 
ting the  gun  is  liable  to  indictment  for  murder 
or  manslaughter.  Life  may  be  taken,  as  we 
have  seen,  only  in  the  protection  and  preserva- 
tion of  life,  not  when  mere  property  rights  are 
at  stake.  But,  while  modern  authority  may 
agree  that  culpability  arises  from  death  caused 
in  this  manner,  there  is  some  difference  of  opin- 
ion as  to  the  grade  of  the  offense.  At  common 
law  it  would  seem  that  the  slayer  must  be  guil- 
ty of  murder  where  it  appears  that  the  pur- 
pose was  to  take  life.  If,  however,  the  inten- 
tion was  not  to  take  life,  but  merely  to  chastise 
the  trespasser,  and  to  deter  the  offender  from 
repeating  the  same,  the  offense  may  be  extenu- 
ated, and  no  more  than  manslaughter.    *  *    *  >* 

In  State  v.  Barr,  11  Wash.  4S1,  39  Pae 
1080,  the  diiTerence  In  the  rule  is  thus  stat- 
ed, when  the  spring  gun  Is  set  In  a  house 
not  occupied: 

"The  crime  of  bnrglary  has  been  so  much 
extended  by  the  statutes  of  this  state  that,  ex- 
cepting in  the  case  of  burglary  of  a  dwelling 
house  when  occupied  hy  the  owner  or  eome 
member  of  hie  famHi/,  there  is  no  reason  why 
more  extreme  means  should  be  allowed  for  its 
prevention  than  to  prevent  other  felonies.  As 
to  what  may  properly  be  done  to  prevent  the 
burglary  of  a  dwelling  house  when  occupied  is 
another  question.  There  it  Is  not  simply  the 
damage  to  the  property  which  may  result  from 
the  burglary  ♦  ♦  ♦  that  is  involved,  but,  in 
addition  thereto,  is  the  question  of  the  risk  to 
the  lives  of  the  inmates.  It  is  common  knowl- 
edge that  burglaries  under  such  circumstances 
often  result  in  the  death  of  some  of  the  in- 
mates of  the  dwelling  upon  which  the  burglary 
is  committed,  and  for  that  reason  it  might  well 
be  held  that  a  burglary  of  that  kind  could 
rightfully  be  prevented  by  such  means  as  might 
result  in  death.  *  *  *  The  undisputed  facts 
showed  that  there  was  no  person  in  this  cabin 
whose  life  could  have  been  endangered  by  a 
burglary  committed  thereon;  hence,  if  what 
we  have  said  is  correct,  it  might  not  be  pre- 
vented by  means  which  might  be  expected  to 
destroy  the  life  of  a  human  being."  (Italics 
added.) 

This  case  is  reported  in  29  L.  R.  A.  154, 
and  48  Am.  St  Rep.  890. 

In  Simpson  v.  State,  59  Ala.  i  (reported  in 
31  Am.  Rep.  1),  it  is  said: 

"The  preservation  of  human  life  and  of  limb 
and  member  from  grievous  harm  is  of  more  im- 
portance to  society  than  the  protection  of  prop- 
erty. Compensation  may  be  made  for  injuries 
to  or  the  destruction  of  property;  but  for  the 
deprivation  of  life,  there  is  no  recompense; 
and  for  grievous  bodily  harm,  at  most,  but  a 
poor  equivalent" 
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Section  178  of  tbe  Criminal  Code  is  as  fol- 
lows: 

"Every  persoD  who  shall  break  and  enter,  or 
who  shall  break  with  intent  to  enter,  in  tbe 
daytime,  any  dwelling  bouse  or  other  bouse,  or 
shall  break  and  enter,  or  shall  break  with  in- 
tent to  enter,  in  the  nighttime,  any  house,  the 
breaking  and  entering  of  which  would  not  con- 
stitute burglary,  with  intent  to  commit  a  felony 
or  other  crime  of  a  lesser  grade,  shall  be  guilty 
of  a  felony.    •    •    ♦" 

In  the  case  of  State  v.  Clark,  85  S.  0.  273, 
67  S.  E.  300,  this  court,  in  construing  that 
section,  said: 

"Under  this  statute  the  mere  breaking  of  a 
house  is  not  a  crime,  nor  is  the  mere  breaking 
and  entering  of  a  house,  or  mere  breaking  with 
intent  to  enter  a  house  any  crime.  It  is  only 
where  there  is  a  breaking  and  entering,  or  a 
breaking  with  intent  to  enter,  'with  intent  to 
commit  a  felony,  or  other  crime  of  a  lesser 
grade,'  that  the  crime  denounced  by  the  stat- 
ute is  complete." 

The  testimony  as  to  the  intent  with  which 
the  deceased  broke  the  locks  and  entered  the 
house  was  conflicting,  thus  presenting  an  is- 
sue which  was  properly  submitted  to  the 
Jury. 

What  we  have  already  said  shows  that 
the  first  exception  cannot  be  sustained.  We 
proceed  to  the  consideration  of  the  other  ex- 
ception, which  raises  the  question  whether  a 
case  like  this  is  to  be  tested  by  the  law  of 
self-defense. 

The  following  lan^age  of  the  court  in 
Simpson  V.  State,  59  Ala.  1,  31  Am.  Rep.  1, 
shows  that  the  test  for  which  the  appellant's 
attorneys  contend  is  not  practicable: 

"The  secrecy  and  frequency  of  the  trespass 
would  not  justify  the  owner  in  concealing  him- 
self, and  with  a  deadly  weapon  taking  the  life, 
or  grievously  wounding  the  trespasser,  as  he 
crept  stealthly  to  do  the  wrong  intended.  What 
difference  is  there  in  his  concealing  his  person, 
and  weapon,  and  inflicting  unlawful  violence, 
and  contriving  and  setting  a  mute,  concealed 
agency  or  instrumentality  which  will  inflict  the 
same,  or  it  may  be  greater,  violence?  In  each 
case  the  intention  is  the  same,  or  it  is  to  ex- 
ceed, the  degree  of  force  the  law  allowed  to  be 
exerted.  In  the  one  case,  if  the  trespasser  came 
not  with  an  unlawful  intent— if  his  trespass  was 
merely  technical — if  it  was  a  child,  a  madman, 
or  an  idiot,  carelessly,  thoughtlessly  entering 
and  wandering  on  the  premises,  the  owner 
would  withhold  all  violence.  Or,  he  could  exer- 
cise a  discretion,  and  graduate  his  violence  to 
the  character  of  the  trespass.  The  mechanical 
agency,  is  sensitive  only  to  the  touch;  it  is 
without  mercy,  or  discretion;  its  violence  falls 
on  whatever  comes  in  contact  with  it.  What- 
ever may  not  be  done  directly  cannot  be  done 
by  circuity  and  indirection.  If  an  owner,  by 
means  of  spring  guns  or  other  mischievous  en- 
gines planted  on  his  premises,  capable  of.  caus- 
ing death  or  of  inflicting  great  bodily  harm  on 
ordinary  trespassers,  does  cause  death,  he  is 
guilty   of  criminal  homicide.'* 


In  State  y.  McOreer,  13  S.  G.  464,  the 
court  says: 

"To  make  out  a  case  of  self-defense,  two 
things  are  necessary:  (1)  The  evidence  should 
satisfy  the  jury  that  the  accused  actually  be- 
lieved that  he  was  in  such  immediate  danger  of 
losing  his  life,  or  sustaining  serious  bodily 
harm,  that  it  was  necessary,  for  his  own  pro- 
tection, to  take  the  life  of  his  assailant.  (2) 
That  the  circumstances  in  which  the  accused 
was  placed,  were  such  as. would,  in  the  opin- 
ion of  the  jury,  justify  such  a  belief  in  the 
mind  of  a  person  possessed  of  ordinary  firmness 
and  reason.  It  is  not  a  question  which  de- 
pends solely  upon  the  belief  which  the  accused 
may  have  entertained;  but  the  question  is, 
what  was  his  belief,  and  whether,  under  all  the 
circumstances,  as  they  existed  at  the  time  the 
violence  was  inflicted,  the  jury  think  he  ought 
to  have  formed  such  belief." 

[2]  It  will  thus  be  seen  that.  If  the  de- 
fendant had  been  present  In  person,  and 
had  killed  the  deceased,  it  would  have  been 
necessary  for  him  to  show  by  way  of  de- 
fense that  the  circumstances  were  such  as 
were  not  only  sufiiclent  to  Justify  a  person 
of  ordinary  firmness  and  reason.  In  believing 
that  he  was  in  danger  of  losing  his  life,  or 
suffering  serious  bodily  harm,  but  that  he 
himself  so  believed.  In  using  the  spring  gun, 
it  was  impossible  for  him,  at  the  time  of  the 
killing,  to  comply  with  these  requirements. 
His  honor  the  presiding  judge  properly 
charged  the  jury  in  regard  to  the  setting  of 
spring  guns. 

Appeal  dismissed. 

WATTS,  FRASER,  and  COTHRAN,  JJ., 
concur. 


(118  S.  C.  290) 
FLEMING  V.  CHAPPELL.     (No.   10805.) 

(Supreme  Court  of  South  Carolina.     Dec.  20, 

11)21.) 

1.  Partition  €=>I08— Not  subject  to  collateral 
attack  by  reason  of  absence  of  order  for  pub- 
lication in  Judgment  roll. 

That  an  order  for  publication  in  a  partition 
proceeding  against  a  minor  defendant  in  an- 
other state  is  not  in  the  judgment  roll,  where 
good  practice  would  place  it,  does  not  overcome 
the  presumption,  in  a  collateral  action,  that  the 
court  would  not  have  acted  in  ordering  and  con- 
firming a  sale  and  partition  without  its  exist- 
ence, especially  where  the  record  shows  person- 
al service  in  compliance  with  Code  Civ.  Proc. 
1912,  f  188,  and  appointment  and  appearance 
of  a  guardian  ad  litem  chosen  by  the  minor,  in 
view  of  sections  165  and  185. 

2.  Evidence  €==»386(t)<— Evidence  contradicting 
record  held  inadmissible. 

In  a  collateral  action  attacking  proceedings 
in  partition  ordering  and  confirming  a  sale,  evi- 
dence of  defendant  in  prior  action  that  he  was 
not  served  with  process  was  properly  excluded, 
w^ere  it  contradicted  the  record. 


5g7pTi*nr  other  cases  see  same  topic  and  KET-NVMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Appeal  from  Common  Pleas  Circuit  Court  'mona  and  never  received  any  money  trom  the 


of  Greenville  County;  J.  W.  Devone,  Judge. 

Action  by  Henry  Fleming  against  J.  Pick- 
ens Chappell  for  recovery  of  land  and  dam- 
ages for  wrongful  detention.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Thomas  E.  Miller,  of  Charleston,  for  ap- 
pellant 

Cothran,  Dean  &  Cotbran«  of  Greenville, 
for  respondent 

JAMBS  H.  FOWIiES,  A.  A.  J.    This  is  an 
appeal  by  the  plaintiff  from  a  decree  which 
dismissed  the  complaint,  wherein  is  alleged 
forcible  entry  and  detainer  of  a  lot  in  Green- 
ville and  also  treble  damages,  under  section 
4069  of  the  Civil  Code,  vol.  1,  of  1912.     A 
jury  trial  was  waived  and  the  testimony  tak- 
en in  open  court  before  the  circuit  judge.    It 
shows  that  the  lot  was  the  property  of  Ma- 
hala  Latimer  and  the  plaintiff;    she  owning 
an    undivided    one-fourth    interest    and    he 
three-iourths.    In  1911  she  commenced  parti- 
tion proceedings  for  the  sale  of  the  land  and 
division  of  the  proceeds  between  herself  and 
Henry  Fleming,  who  was  then  15  years  old 
and  not  a  resident  of  this  state.    At  a  Judi- 
cial sale  in  that  case  the  property  was  pur* 
chased  by  Mahala  Latimer's  attorney,  Wil- 
liam G.  Sirrine,  Esq.,  and  the  master's  re- 
port shows  that  she  received  $290.98  and  that 
Henry  B^eming's  attorney,  A.   Blythe,  Esq., 
received  $661.30  for  him.    The  sale  was  rati- 
fied and  confirmed  by  order  of  the  court,  and 
the  defendant  in  the  case  at  bar  purchased 
it  from  J.  C.  Millford,  to  whom  W.^  G.  Sirrine 
conveyed  it. 
The  decree  in  that  case  is  attacked  by  the 


sale  of  the  property  was  excluded. 

The  exceptions  are  many  and  voluminous 
and  were  fervently  argued,  but  they  raise 
two  questions  only:  First,  was  there  error 
In  holding  that  this  action  cannot  be  main- 
tained in  the  absence  of  proof  of  possession 
by  the  plaintiff?  and,  second,  whether  or  not 
the  record  in  the  case  of  Latimer  v.  Fleming 
is  now  open  to  collateral  attack.  As  the  sec- 
ond question  is  to  be  answered  in  the  nega- 
tive, the  first  fades  from  the  case,  for,  if  the 
plaintiff's  action  cannot  be  maintained,  the 
form  he  chose  need  not  be  reviewed. 

In  1911  Henry  Fleming  was  a  nonresident, 
and  under  section  185  of  the  Code  of  Civil 
Procedure  1912  it  was  necessary.  In  order 
that  the  court  acquire  jurisdiction  of  his 
person,  that  an  order  for  the  publication  of 
the  summons  be  procured.  There  is  no  such 
order  in  the  judgment  roll,  but  In  section  185, 
or  anywhere  else  in  the  statutes,  there  is  no 
requirement  that  the  order  be  kept  on  file  in 
the  roll.  The  fact  that  it  is  not  now  in  the 
roll  does  not  prove  that  it  never  existed.  In 
fact,  the  record  shows  almost  conclusively 
that  there  was  such  an  order,  where,  in  the 
master's  report  on  disbursements,  it  is  shown 
that  he  collected  $2  for  an  order  and  paid 
two  items  of  money  to  the  newspaper  for  ad- 
vertising. For  what  order  would  the  master 
be  paid  -but  an  order  for  publication,  and 
why  would  he  pay  a  newspaper  twice  in  one 
case  unless  it  was  for  the  publication  of  the 
summons  and  then  for  the  advertisement  of 
the  land  for  sale?  Furthermore,  there  is  in 
the  record  the  afl3davit  of  a  deputy  sheriff 
of  Richmond  county,  Ga.,  made  before  a  depu- 


plaintiff  in  this  proceeding,  and  after  hear-  i^^  ^^^^^  ^'  *^^  superior  court,  that  he  served 


ing  the   testimony   the   circuit  judge   holds 
that— 

This  actioD  "cannot  be  sustained  without 
proof  of  possession  by  the  plaintiff  at  the  time 
of  the  forcible  ejection  or  after  peaceable  pos- 
session by  the  defendant  without  forcible  de- 
tention. There  is  no  evidence  of  either  ele- 
ment" 

As  to  the  regularity  of  the  partition  pro- 
ceedings it  is  held  that — 

"There  is  enough  in  the  record  to  sustain  the 
decree  against  a  collateral  attack.  The  rule  Is 
that  a  judgment  of  a  court  of  general  juris- 
diction cannot  be  collaterally  attacked  unless  it 
affirmatively  appears  upon  the  face  of  the  rec- 
ord that  the  court  was  without  jurisdiction  ei- 
ther of  the  person  or  subject-matter.  While 
the  record  does  not  contain  an  order  for  publi- 
cation, it  does  not  show  that  such  an  order  was 
not  passed,  and  in  the  protection  of  innocent 
purchasers  at  a  judicial  sale  the  court,  upon 
a  collateral  attack,  will  presume  that  all  that 
was  necessary  to  validate  the  service  outside 
the  state  was  done." 

Testimony  that  Henry  Fleming  and  his 
guardian  wese  never  served  with  the  sum- 


the  summons  and  complaint  on  Henry  Flem 
ing  personally  on  February  17,  1911,  which 
is  in  exact  accordance  with  the  required 
proof  of  service  under  section  188  of  the  Code 
of  Civil  Procedure  of  1912,  and  was  a  proper 
service  of  a  minor  over  14  years  old;  and 
under  section  185  of  the  same  Code  this  per- 
sonal service  was  "equivalent  to  publication." 
So  the  record  is  that  an  order  for  publica- 
tion, though  not  in  the  judgment  roll,  was 
amply  carried  out,  probably  by  publication, 
but  certainly  by  personal  service  on  Henry 
Fleming. 

As  Fleming  was  then  a  boy  of  15,  it  was 
necessary,  under  section  165  of  the  Code  of 
Civil  Procedure  of  1912,  that  a  gruardian  ad 
litem  of  his  own  choosing  be  appointed,  and 
the  record  shows  that  before  two  witnesses 
in  Augusta,  Ga.,  on  February  22,  1911,  five 
days  after  the  date  of  the  personal  service 
on  him,  he  signed  an  appointment  as  follows : 

''I  hereby  make  choice  of  my  uncle  William 
W.  Cook  as  my  guardian,  he  being  so  legally 
appointed  under  the  terms  of  my  late  mother's 
last  will  and  testament,  and  I  hereby  repeat  my 
choice  of  him  as  my  guardian  to  act  for  me  in 
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any  legal  action  in  which  I  am  or  should  be  in- 
volved, whether  as  plaintiff  or  defendant.' 


t« 


And  on  June  11,  1911,  after  the  receipt  of 
a  letter  from  Mr.  Bl^^tbe,  the  attorney  for  the 
defendant  In  the  case  of  Latimer  v.  Flem- 
ing, in  which  he  explained  that  the  money 
for  the  lot  was  not  forthcoming  because  of 
a  hitch  in  the  proceedings,  and  that  he  as 
Fleming's  guardian  would  be  made  a  party. 
Cook  signed  a  paper  as  trustee  and  guardian 
for  Fleming  wherein  he  authorized  Mr. 
Blythe  to  accept  service  for  him  of  the 
amended  complaint  which  made  him  a  party 
defendant  In  tlie  meantime  the  judge  of 
probate  for  Greenville  county  had  appointed 
William  W.  Cook  as  the  guardian  ad  litem 
for  Henry  Fleming. 

William  W.  Cook  in  the  case  now  under 
review  testified  that  he  employed  Mr.  Blythe 
to  represent  Henry  Fleming's  interests  in  the 
Latimer  Case,  and  Mr.  Blythe  served  an  an- 
swer and  defended  that  action  to  its  just 
conclusion.  It  resulted  in  an  order  for  the 
sale  of  the  property  and  a  division  of  the 
proceeds,  one-fourth  to  Mahala  Latimer  and 
three-fourths  to  Henry  Fleming.  Her  money 
was  paid  to  her  personally  and  Henry  Flem- 
ing's was  paid  to  his  and  his  guardian's  at- 
torney, and,  as  stated  above,  the  sale  and 
distribution  was  ratified  and  confirmed  by 
an  order  of  the  court.  The  record  is  nearly 
perfect. 

[1]  The  fact  that  the  order  for  publication 
is  not  now  in  the  judgment  roll,  where  good 
practice  would  place  it,  does  not  overcome 
the  presumption  that  the  court  of  common 
pleas  for  Greenville  would  not  have  acted 
without  its  existence;  and  that  there  is  such 
a  presumption  is  elementary.  In  the  case  of 
Kaylor  v.  Hiller,  77  S.  C.  393,  58  S.  E.  2,  this 
court  quotes  with  approval  its  former  opin- 
ion in  Ex  parte  Gray,  48  S.  G.  566,  26  S.  E. 
786,  as  follows: 

*'AU  presumptions  must  be  Indulged  in  favor 
of  the  jurisdiction  of  a  court  of  general  juris- 
diction. To  avoid  such  a  judgment  for  want 
of  jurisdiction,  the  jurisdictional  defects  must 
appear  affirmatively  upon  the  record.'* 

And  in  that  opinion  is  also  quoted  from  the 
opinion  in  the  case  of  Clemson  College  t. 
Pickens,  42  S.  a  511,  20  S.  E.  401,  as  fol- 
lows: 

''The  practical  inquiry  Is  whether  the  record 
*  *  *  shows  on  its  face  that  the  court  did 
not  acquire  jurisdiction  of  the  person  of  defend- 
ant, and  not  whether  such  record  is  defective, 
in  showing  that  all  of  the  steps  necessary  to  ac- 
quire jurisdiction  had  been  taken." 

The  Supreme  Court  is  now  asked  to  make 
an  exception  to  this  rule  when  minors'  in- 
terests are  involved,  but  no  good  reason  ap- 
pears for  such  a  holding.  The  court  is  as 
competent  to  handle  a  minor's  interests  as 
any  other's.    And  while  in  the  recent  case  of 


Mclver  v.  Thompson,  108  S.  E.  411,  it  was 
held  that  when  a  purchaser  bought  land  be- 
longing to  minors,  where  the  record  did  not 
contain  an  order  of  confirmation  of  the  sale, 
and  the  sale  was  therefore  not  the  judgment 
of  the  court,  he  was  not  an  innocent  purchas- 
er for  value  without  notice;  nevertheless,  in 
this  case,  where  the  judicial  sale  was  con- 
firmed by  the  decree  of  the  court  in  1911,  the 
grantees  of  the  purchaser  occupying  an  im- 
pregnable position.  To  hold  otherwise  would 
jeopardize  many  land  titles.  Often  families 
get  scattered  and  sell  their  property  through 
imrtition  proceedings  in  which  there  are  fre- 
quently nonresident  defendants.  The  -pur- 
chasers of  such  property  have  the  right  to 
take  the  court  records  at  their  face  value. 
If  the  safety  of  these  titles  depended  upon 
the  preservation  in  the  judgment  rolls  of  or- 
ders for  publication,  practitioners  who  ex- 
amine titles  would  seldom  be  sure  of  their 
grounds  and  would  be  forced  to  advise 
against  the  purchase  of  the  partitioned  land. 
There  would  be  few  purchasers  at  the  judi- 
cial sales,  for  none  but  the  unsophisticated 
would  pay  money  for  property  which  could 
be  lost  simply  because  an  order  for  publica- 
tion got  out  of  place  in  the  clerk's  oflSce. 

W  The  record  in  the  case  of  Latimer  v. 
Fleming  cannot  now  be  attacked  in  this  pro- 
ceeding, and  it  follows  that  the  circuit  judge 
was  not  in  error  when  he  excluded  the  tes- 
timony which  contradicted  that  record. 

The  judgment  is  affirmed. 

GARY,  0.  J.,  WATTS  and  FRASER,  JJ., 
and  H.  N.  EDMUNDS,  A,  A.  J.,  concur. 


(118  S.  C.  297) 

BAGNAL  RANKIN  MOTOR  CO.  v.  NES- 
MITH-FLOWERS  CO.    (No.   10804.) 

(Supreme  Court  of  South  Carolina. 
Dec.  20,  1921.) 

1.  Chattel  mortgages  ^=> 1 72 (7)— Evidence  In- 
suffloient  for  submission  to  Jury  of  Issue  that 
seller  acoepted  automobile  truck  In  part  pay- 
ment of  price. 

In  an  action,  by  seller  of  automobile  truck, 
for  claim  and  delivery,  following  buyer's  default 
in  payment  of  purchase-money  notes  secured 
by  chattel  mortgage,  in  which  buyer  claimed  to 
have  delivered  other  truck  to  seller  in  part  pay- 
ment, evidence  that  seller  had  taken  .other 
truck  under  agreement  to  sell  it  for  buyer  for 
specified  amount,  and  to  give  buyer  credit  for 
such  amount,  hM  insufficient  for  submission 
to  jury  of  whether  truck  had  been  accepted  by 
seller  as  part  payment  of  the  purchase  priee. 

2.  Chattel  mortgages  ^=9172(9)— Verdict  held 
sufficient. 

In  chattel  mortgagee's  action  for  claim 
and  delivery,  verdict,  '"By  direction  of  the 
court,  we  find  for  the  plaintiff,  possession  of 


^s»For  other  eases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


S.CX) 


BACrNAL  RANKIN  MOTOR  CO.  v.  NSSMITH-FLOWERS  CO. 

(110  S.B.) 


151 


the  track,  being  one  Bethlehem  truck,  1%  ton 
capacity,  as  set  out  in  the  complaint,  or  in 
case  possession  cannot  be  had,  for  the  sum 
of  $050,  together  with  interest  and  attorney's 
fees  as  set  out  in  the  complaint,  the  value 
thereof,"  held  sufficient. 

3.  Chattel  mortgages  <$=>  172(7)  —  In  mortga- 
gee's action  court  properly  illreeted  Jury  to 
find  value  of  property  to  be  amount  of  debt. 

In  chattel  mortgagee's  action  for  claim  and 
delivery  following  default  in  payment  of  pur- 
chase price  secured  by  the  mortgage,  it  was 
within  the  province  of  the  court  to  direct  the 
jury  to  find  the  value  of  the  property  to  be 
the  amount  of  the  debt. 

Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  W:il!amsburg  County ;  Jum^s  F.  Peurl- 
foy,  Judge. 

Action  by  the  Bagnal  Rankin  Motor  Com- 
pany against  the  Nesmith-Flowers  Company. 
Judgment  for  plalntl£f,  and  defendant  ap- 
peals.   Affirmed. 

Plaintiff  sold  defendant  an  automobile 
truck  and  took  a  chattel  mortgage  to  secure 
payment  of  the  purchase  price,  providing 
that  on  defendant's  failure  to  make  pay- 
ments the  plaintiff  should  have  the  right  to 
take  possession  of  the  truck.  Plaintiff  al- 
leged that  defendant  had  defaulted,  and  de- 
fendant denied  such  default,  and  claimed  to 
have  paid  plaintiff  in  part  by  delivery  to  it 
of  another  truck.  Plaintiff  denied  having 
received  such  truck  as  a  payment  on  the 
purchase  price  of  the  truck  sold  to  the  de- 
fendant, and  on  defendant's  failure  to  pro- 
duce evidence  to  show  that  the  other  truck 
was  so  received  by  plaintiff,  the  court  direct- 
ed a  verdict  for  the  plaintiff.  PlainfilTs 
witnesses  testified  on  cross-examination  that 
the  other  truck  was  received  by  plaintiff  to 
be  sold  for  the  defendant  under  agreement 
with  the  defendant  to  sell  it  for  a  specified 
price,  that  defendant  had  been  assured  by 
plaintiff  that  the  other  truck  could  be  sold 
for  such  price,  and  that  plaintiff  would 
make  up  any  difference  between  such  price 
and  the  price  for  which  it  would  be  received. 

The  verdict  referred  to  follows: 

"By  direction  of  the  court,  we  find  for  the 
plaintiff,  possession  of  the  truck,  being  one 
Bethlehem  truck,  1^  ton  capacity,  as  set  out 
in  the  complaint,  or,  in  case  possession  cannot 
be  had,  for  the  sum  of  nine  hundred  and  fifty, 
($950.00),  together  with  interest,  and  attor- 
ney's fees,  aa  set  out  in  the  complaint,  the 
value  thereof. 

Arrowsmith  &  Muldrow,  of  Florence,  for 
appellant. 

Thomas  &  Lumpkin,  of  Columbia,  for  re- 
spondont. 

WATTS,  J.  This  is  an  action  for  claim 
and  delivery,    and    after   issue   Joined    the 


cause  was  heard  by  Judge  Peurifoy  and  a 
Jur>'  at  the  spring  term  of  court,  1921,  for 
Williamsburg  county,  resulting  in  a  directed 
verdict  by  his  honor  in  favor  of  plaintiff. 
After  entry  of  Judgment  defendant  appeals 
and  by  five  exceptions  alleges  error.  These 
exceptions  make,  in  substance,  two  grounds 
of  appeal.  That  there  was  evidence  upon 
cross-examination  of  plaintiff's  witnesses 
sufficient  to  submit  to  the  Jury  the  issues  in- 
volved. The  other  grounds  made  by  the  ex- 
ceptions make  the  point  that  the  form  of  the 
verdict  directed  by  the  court  and  signed  by 
the  foreman  was  improper,  and  should  be  set 
aside. 

[1]  The  appellant  submitted  no  testimony. 
The  undisputed  evidence  shows  that  there 
was  no  agreement  whatever  to  receive  the 
Indiana  truck  as  a  payment  on  the  purchase 
price  of  the  Bethlehem  truck.  The  notes 
and  mortgage  in  evidence  show  no  memoran- 
dum as  to  receipt  of  the  Indiana  truck. 
That  being  the  case,  his  honor  was  correct 
in  directing  a  verdict  for  the  plaintiff. 

The  other  grounds  are  overruled.  They 
do  not  involve  any  substantial  right  of  the 
parties. 

[2]  The  verdict  identifies  the  property.  A 
judgment  based  on  it  can  be  enforced  with 
reasonable  certainty.  The  verdict  is  regular 
in  every  material  respect.  It  is  in  the  al- 
ternative, and  meets  the  requirement  of  the 
statutes. 

[3]  It  was  within  the  province  of  his  hon- 
or to  direct  the  jury  to  find  the  value  of  the 
property  to  be  the  amount  of  the  debt.  But 
the  value  of  the  property  is  immaterial  in 
this  case.  The  plaintiff  is  clearly  entitled  to 
the  possession. .  The  property  can  be  held  to 
perform  the  legal  requirements  as  set  out  in 
note  and  mortgage.  When  that  is  done,  the 
overplus,  if  any,  will  be  paid  to  appellant 

All  exceptions  are  overruled,  and  judg- 
ment affirmed. 

GABY,  C.  J.,  and  COTHBAN,  J.,  concur. 

FBASEB,  J.  I  dissent.  The  defendant 
did  not  seek  to  vary  the  terms  of  a  written 
agreement  by  parol.  They  set  up  a  new 
agreement  that  could  be  made  by  parol.  The 
plaintiff  already  had  the  Indiana  truck,  and 
no  delivery  was  possible.  The  plaintiff's 
witness  testified: 

"Q.  Anyhow  you  got  in  touch  with  a  pros- 
pect who  agreed  to  pay  you  $1,000  for  it?  A. 
Yes,  sir. 

"Q.  And  you  got  in  touch  with  the  Nesmith- 
Flowers  Company  right  away?    A.  Yes,  sir. 

**Q.  And  they  said  accept  it,  and  you  said  you 
would  immediately  give  them  credit  for  that 
amount?    A.  Yes,  sir.' 


f» 


I  think  the  case  should  have  gone  to  the 
jury. 
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STATE  V.  COOPER.    (No.  10781.) 

(Supreme  Court  of  South  Carolina.    Dee.  19, 

1»21.) 

1.  Criminal  law  ^=»678( I)— Refusal  to  require 
state  to  name  particular  date  not  error. 

In  murder  prosecution,  refusal  to  require 
state  to  elect  as  to  a  particular  date  held  not 
error. 

2.  Criminal  law  <s=s>ll  661/2(1 2)— Court's  state- 
ment to  Jury  as  to  wiiy  certain  witness  was 
not  permitted  to  testify  held  harmless. 

In  prosecution  for  murder,  action  of  court 
in  stating  to  the  jury  the  reason  why  a  certain 
witness  was  not  permitted  to  testify  Tield  harm- 
less, in  the  absence  of  a  showing  of  prejudice, 
since  the  jury  had  no  right  to  consider  any  tes- 
timony except  that  which  was  properly  before 
them. 

3.  Criminal  law  ^=9822(16)  —  Instructions  de- 
fining reasonable  doubt  held  not  error. 

In  a  prosecution  for  murder,  instructions 
defining  a  reasonable  doubt  as  a  "substantial 
doubt*'  and  a  doubt  **8uch  as  would  influence  a 
man  of  ordinary  reason  and  prudence  in  the 
conduct  of  his  own  affairs"  held  not  error  in 
view  of  the  charge  as  a  whole. 

4.  Criminal  law  ^=>I059(2)  —  Exception  not 
containing  ooncise  statement  of  one  proposi- 
tion of  law  or  fact  not  considered. 

An  exception  which  did  not  contain  a  concise 
statement  of  one  proposition  of  law  or  fact  as 
required  by   Supreme  Court  rule     No.  5   (90 

5.  E.  vii)  will  not  be  considered. 

5.  Criminal  law  ^=»822 (4)— Instruction  as  to 
circumstantial  evidence  held  not  on  weight  of 
evidence.    • 

In  a  homicide  prosecution,  instruction  that 
circumstantial  evidence  is  as  good  as  direct  evi- 
dence held  not  objectionable  as  on  the  weight  of 
the  evidence  in  view  of  other  portions  of  the 
charge. 

6.  Criminal  law  ^=:>782(l I)— Instruction  as  to 
degree  of  proof  held  not  error. 

In  a  homicide  prosecution,  instruction,  "In 
other  words,  after  all  the  dissertations,  all  that 
is  meant  is  that  the  jury  must  be  satisfied  in 
their  minds  by  the  testimony  of  the  existence 
or  nonexistence  of  the  facts  under  considera- 
tion," held  not  ground  for  reversal. 

7.  Homicide  ^=s>340(l)— Instruction  on  conspir- 
acy not  ground  for  reversal  In  absence  of 
showing  of  prejudice. 

In  homicide  prosecution,  instruction  on  con- 
spiracy, if  er^r,  was  not  ground  for  reversal  in 
the  absence  of  a  showing  of  prejudice. 

8.  Criminal  law  «=> 1 1 76— Denial  of  new  trial 
not  reversible  error  where  no  prejudicial  er- 
ror is  shown. 

Refusal  to  grant  a  new  trial  for  alleged  er- 
rors in  the  diarge  held  not  ground  for  reversal 
in  the  absence  of  a  showing  of  prejudicial  error. 

Appeal  from  Qeneral  Seesions  Circuit 
Court  of  Marlboro  County ;  Edward  Mclver, 
Judge. 


C.  D.  Cooper  was  convicted  of  murder,  and 
he  appeals.    Atfirmed. 

The  exceptions  referred  to  in  opinion  fol- 
low: 

(1)  It  is  respectfully  submitted  that  the  court 
committed  error  in  not  requiring  the  state  to 
elect  a  date  upon  which  it  relied  as  the  date  of 
the  commission  of  the  crime  so  that  the  defend- 
ant might  be  advised  of  the  time  he  was  charged 
with  having  committed  murder. 

(2)  In  stating  to  the  jury  the  reason  why  the 
witness  Mrs.  Chauncey  was  not  permitted  to 
testify,  it  being  respectfully  submitted  that,  the 
court  having  ruled  that  the  defendant  was  in- 
competent in  the  absence  of  the  jury,  it  was 
prejudicial  error  to  state  to  the  jury  that  the 
court  had  heard  what  the  witness  had  to  say, 
and  that  the  court  held  and  ruled  that  her  testi- 
mony was  not  legally  competent,  therefore  the 
court  did  not  submit  it  to  the  jury;  it  being 
respectfully  submitted  that  these  words  carried 
to  the  jury  the  idea  that  the  witness  Mrs. 
Chauncey  knew  something  that  was  detrimental 
to  the  defendant,  but  it  was  not  legally  com- 
petent for  her  to  say  what  this  damaging  tes- 
timony was,  and  left  it  to  the  jury,  to  infer  as 
it  might  see  fit. 

(3)  It  is  respectfully  submitted  that  his  hon- 
or committed  error  in  charging  the  jury:  "I 
do  charge  you  as  a  matter  of  law  that  a  reason- 
able doubt  is  a  doubt  such  as  would  influence 
a  man  of  ordinary  reason  and  prudence  in  the 
conduct  of  his  own  affairs,  and  I  tell  you  that 
is  what  the  law  means  when  it  speaks  of  rea- 
sonable doubt." 

(4)  It  is  respectfully  submitted  that  the  pre- 
siding judge  committed  error  in  charging  the 
jury  that  a  reasonable  doubt  means  a  "sub- 
stantial doubt,  such  as  a  man  of  as  business 
men  of  ordinary  reason  and  prudence  in  the 
conduct  of  your  affairs  in  life." 

(5)  It  is  respectfully  submitted  that  the  pre- 
siding judge  committed  error  in  charging  the 
jury  that  a  reasonable  doubt  means  a  "substan- 
tial doubt,  such  as  a  man  of  ordinary  reason 
and  prudence,  in  the  affairs  of  life,  would  act 
upon  in  his  own  business." 

(6)  It  is  respectfully  submitted  that  his  hon- 
or committed  error  in  the  charging  of  jury:  **It 
is  proper  that  I  should  tell  you  that  there  are 
two  kinds  of  evidence  that  the  law  recognizes 
and  recognizes  as  of  equal  weight  and  value: 
First,  direct  evidence  or  testimony,  and  that 
means  that  what  the  witness  swears  to  he 
saw  somebody  else  do  or  heard  somebody  else 
say,  or  knows  of  his  own  knowledge  that  is 
direct  evidence.  There  is  also  another  kind 
that  is  called  circumstantial  evidence,  and  which 
the  law  recognizes  as  just  as  good  as  direct  evi- 
dence, and  that  is  where  a  certain  number  or 
any  number  of  surrounding  circumstances  all 
of  which  point  unerringly  to  the  guilt  of  the  de- 
fendant and  exclude  any  other  reasonable  hy- 
pothesis or  theory  than  to  the  guilt  of  the  de- 
fendant. The  law  says  that  is  circumstantial 
evidence,  and  it  is  sufficient  if  it  satisfies  the 
jury  sufficiently  to  act  on.  Some  law-writers 
have  said  that  circumstantial  evidence  is,  in, 
their  opinion,  stronger  than  direct  evidence,  and 
for  reason  that  circumstances  do  not  lie,  and 
therefore  their  opinion  is  that  you  cannot  con- 
nect a  series  of  lies  all  of  which  would  point  un- 
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^rringly  to  his  guilt  aod  that,  therefore,  it  is 
stronger  than  direct  evidence.  I  do  not  believe 
that  is  the  fact  and  I  do  not  think  it  is  the  law 


fully  submitted  that  the  attbmey  for  defendant, 
in  withdrawing  the  requests  to  charge  and  stat- 
ing that  the  law  had  been  covered,  did  not 


as  established  in  this  state,  but  I  do  say  to  you  |  thereby  waive  any  rights  to  appeal  from  the  er- 


as law  that  circumstantial  evidence  is  to  be 
taken  by  the  jury,  independently  of  what  their 
idea  may  be.    I  charge  you  as  law  that  circum- 


rors  of  the  law  as  it  was  covered.  The  state- 
ment of  the  presiding  judge  in  discussing  the 
question   of  reasonable  doubt  in   refusing  the 


stantial  evidence  is  to  be  taken  by  the  jury  if  motion  for  a  new  trial  showing  that  he  had 
all  of  the  circumstances  unerringly  point  to  the  |  charged  the  jury  what  he  thought  the  law  was, 
guilt  of  the  defendant  and  exclude  every  other  ,  and  for  the  defendant  to  have  argued  with  the 
reasonable  theory,  and  you  are  required  to  take  presiding  judge  as  to  the  correctness  of  his 
that  from  me  as  a  statement  of  the  law."  charge  at  that  time  would  have  been  improper, 

(7)   It  is  respectfully  submitted  that  it  was    and  for  the  attorney  for  the  defendant  to  re- 
error  for  the  presiding  judge  to  say  to  the  jury    quest  the  proposition  of  law  exactly  contrary  to 


in  effect  that  circumstantial  evidence  is  as  good 


what  the  judge  had  charged  the  law  to  he  (after 


as  direct  evidence,  and  in  saying  that  circum-  i  the  matter  was  presented  to  him  and  the  au- 


stantial  evidence  is  equally  as  strong  as  direct 
testimony,  and  that  circumstantial  evidence  is 
to  be  taken  by  the  jury  as  positive  evidence.  It 
is  respectfully  submitted  that  in  this  part  of  the 
charge  the  presiding  judge  charged  upon  the 
facts,  and  instructed  the  jury  what  weight  to 
give  the  testimony.  It  is  a  matter  entirely  for 
the  jury  to  pass  upon.  .It  is  respectfully  sub- 
mitted that  the  question  of  weight  to  be  given 
to  the  testimony,  whether  direct  or  positive,  is 
to  be  determined  by  the  jury,  and  it  is  reversi- 
ble error  for  the  presiding  judge  to  say  to  the 
jury  that  one  piece  of  evidence  is  as  strong  as 
another. 

(8)  It  is  respectfully  submitted  that  his  hon- 
or committed  error  in  charging  the  jury:  **In 
other  words,  after  all  the  dissertations,  all  that 
is  meant  is  that  the  jury  must  be  satisfied  in 
their  minds  by  the  testimony  of  the  existence 
or  nonexistence  of  the  facts  under  considera- 
tion." 

(9)  It  is  respectfully  submitted  that  his  hon- 
or committed  error  in  charging  the  jury:  "On 
the  other  hand,  if  the  state  has  proved  that 
to  your  satisfaction,  from  the  facts  and  circum- 
stances of  the  case,  beyond  a  reasonable,  sub- 
stantial doubt,  a  doubt  such  as  you  would  act 
on  as  a  reasonable  man  in  the  conduct  of  your 
affairs,  if  the  state  has  done  that,  of  course  it  is 
entitled  to  a  verdict." 

(10)  It  is  respectfully  sybmitted  that  his  hon- 
or committed  error  in  charging  the  law  of  con- 
spiracy, it  being  submitted  that  there  was  no 
testimony  tending  to  show  the  conspiracy,  and 
that  his  honor  committed  error  in  charging  the 
law  of  conspiracy.  "Now,  the  solicitor  asks,  I 
believe,  that  you  be  charged  on  the  law  govern- 
ing conspiracy.  Conspiracy,  gentlemen,  is 
where  two  or  more  persons  act  in  concert,  act 
together  in  a  common  enterprise  or  purpose, 
and  in  the  carrying  out  of  that  common  enter- 
prise or  purpose,  in  which  they  are  leagued  to- 
gether or  gathered  together,  there  is  concert  of 
action  between  them,  then  the  act  of  one  is  the 
act  of  all,  even  though  the  one  charged  with 
doing  the  act  did  not  do  the  act  himself.  Pre- 
suming now  that  the  state  has  satisfied  you  be- 
yond a  reasonable  doubt  that  the  parties  charg- 
ed were  in  a  league  together,  that  they  conspir- 
ed together  and  acted  in  concert  in  the  doing 
of  an  act,  and  that  in  the  doing  or  carrying  out 
of  that  act  some  one  was  killed,  that  act  would 
be  the  act  of  all;  but,  as  I  charge  you,  the  state 
must  satisfy  you  of  that  beyond  a  reasonable 
doubt. 

(11)  It  is  respectfully  submitted  that  the 
presiding  judge  committed  error  in  not  grant- 
ing the  motion  for  a  new  trial,  on  grounds  sub- 
stantially as  set  forth  herein;  it  being  respect- 


thorities  cited  he  still  thought  the  law  to  be  as 
charged)  would  have  prejudiced  the  defendant, 
and  would  have  been  entirely  improper.  The 
presiding  judge  bad  not  inadvertently  neglected 
anything  to  which  his  attention  should  have 
been  called,  but,  after  he  had  defined  and  rede- 
fined a  reasonable  doubt  in  substantially  the 
same  language,  it  would  have  been  highly  preju- 
dicial to  the  defodunt*s  case  to  have  requested 
a  different  construction  of  the  law. 

J.  K.  Owens,  of  Bennettsville,  for  appel- 
lant. 
J.  Munroe  Spears,  Sol.,  of  Darlington,  for 

the  State. 

« 

GARY,  C.  J.  The  defendant,  C.  D.  CJooper, 
was  tried  for  murder ;  and  the  jury  rendered 
a  verdict  of  guilty  with  a  recommendation 
to  mercy,  whereupon  his  honor,  the  presiding 
Judge,  imposed  upon  him  the  sentence  of 
life  imprisonment.  The  defendant  appealed 
to  this  ourt  upon  exceptions,  which  will  be 
reported. 

[1]  First  exception:  The  cases  of  State 
V.  Branhara,  13  S.  G.  389,  and  State  v.  Rey- 
nolds, 48  S.  G.  384,  26  8.  E.  679,  show  that 
this  exception  cannot  be  sustained. 

[21  Second  exception:  The  Jury  had  no 
right  to  take  into  consideration  any  tes- 
timony, except  that  which  was  properly  be- 
fore them;  and  it  has  not  been  made  to 
appear  that  the  ruling  of  his  honor,  the  pre- 
siding Judge,  was  prejudicial  to  the  defend- 
ant. 

[3]  Third,  fourth,  fifth,  and  ninth  excep- 
tions: These  exceptions  raise  the  main  ques- 
tion upon  which  the  appellant's  attorney  re- 
lies. When  considered  in  its  entirety,  the  fol- 
lowing cases  show  that  the  charge  was  free 
from  error:  State  v.  Aughtry,  49  S.  G.  285, 
26  S.  E.  619,  27  S.  E.  199 ;  State  v.  Ferguson, 
91  S.  G.  235,  74  S.  E.  502;  SUte  y.  McAlister, 
114  S.  G.  402,  103  S.  E.  772 ;  State  y.  Powers, 
bi*  S.  G.  200,  37  S.  E.  690. 

[4]  Sixth  exception:  Rule  5  of  the  court 
(90  S.  E.  vii)  requires  that  each  exception 
must  contain  a  concise  statement  of  one 
proposition  of  law  or  fact,  which  this  court 
is  asked  to  review.  The  case  of  Hayes  v. 
McGill,  108  S.  E.  150,  in  which  the  opinion 
was  recently  filed,  shows  that  this  exception 
cannot  be  considered. 

[S]  Seventh  exception:   In  addition  to  the 
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<'harge  mentioned  In  the  exception,  his  honor 
the  presiding  judge  also  charged  the  jury: 

"So,  gentlemen,  after  all,  the  evidence  or  tes- 
timony is  for  the  purpose  of  carrying  home  to 
your  minds  a  conviction  of  a  fact;  and  when 
that  is  done  that  is  all  the  law  requires.  It 
matters  not  whether  the  evidence  is  direct,  pos- 
itive, or  circumstantial;  if  the  testimony  car- 
ries to  your  minds  a  conviction  of  the  facts  to 
be  considered,  why  it  is  sufficient,  hecause  after 
all  that  is  what  we  have  testimony  for;  all  we 
have  it  introduced  for  is  to  carry  conviction  to 
the  minds  of  the  jury;  and  I  charge  you  that 
the  conviction  so  carried  to  the  minds  of  the 
jury  must  be  such  as  to  convince  the  jury  be- 
yond a  reasonable  doubt  of  the  existence  of 
the  facts  of  a  situation.*' 

This  exception  is  overruled. 

[6]  Eighth  exception:  It  has  not  been 
made  to  appear  that  there  was  error  in  the 
charge. 

[71  Tenth  exception:  It  has  not  been 
shown  that,  even  If  there  was  error,  it  was 
prejudicial. 

[8]  Eleventh  exception:  This  exception 
must  be  overruled,  as  no  prejudicial  error 
has  been  shown. 

Affirmed. 

WATTS,  ERASER,  and  COTHRAN,  JJ., 
concur. 

Ills  S.  C.  307) 

WHEELIS   V.   SOUTHERN    RY.    CO. 

LEARY  V.  SAME. 

(No.  10788.) 

(Supreme  Court  of  South  Carolina.    Dec  19, 

1921.) 

Railroads  <Es»359(  0— Fault  resuiting  In  acci- 
dent at  crossing  held  for  jury. 

Where  trees  at  a  crossing  obstructed  the 
view  of  approaching  trains,  and  defendant's 
train  approached  without  giving  the  statutory 
signals,  the  question  whether  the  accident  was 
caused  by  defendant's  negligence  or  the  negli- 
gence of  plaintiff's  driver  was  for  the  jury. 

Appeal  from  Greenwood  County  Court;  C. 
C.  Featherstone,  Judge. 

Actions  by  H.  D,  Wheelis  and  by  J.  L.  Leary 
against  the  Southern  Railway  Company.  Judg* 
ment  for  plaintiff  in  each  case,  and  defendant 
appeals.     Affirmed. 

Bonham  &  Price,  of  Greenville,  for  appellant 
Tillman  &  Mays,  of  Greenwood,  for  respond* 
ents. 

WATTS,  J.  These  appeals  were  heard  to- 
gether. They  grew  out  of  a  collision  at  a 
crossing  in  the  city  of  Greenwood,  between 
one  of  the  appellant's  freight  trains  and  a 
truck,  owned  by  the  respondent  H.  D.  Wheelis, 
and  driven  by  respondent  J.  L.  Leary. 

The  causes  were  tried  before  Hon.  C.  C. 
Featherstone,  county  judge,  and  a  jury,  and 
resulted  in  a  verdict  in  favor  of  Wheelis  for 
$400  and  Leary  for  $200. 

After  entry  of  judgment  defendant  appeals, 
and  by  three  exceptions  imputes  error. 

The  first  two  impute  error  in  refusing  motion 


Tiftde  by  defendant  for  a  directed  verdict  ifc 
its  behalf,  and  the  other  exception  imputet 
error  in  refusing  tp  charge  the  seventh  request 
submitted  by  appellant. 

The  first  two  exceptions  are  overruled.  Thf 
collision  occurred  in  the  city  of  Greenwood  in 
a  thickly  populated  section.  The  China  berry 
trees  were  on  the  right  of  way  of  defendant's 
railway.  The  defendant's  agents  and  servants 
knew  this,  and  the  question  of  negligence  was 
clearly  a  matter  for  the  jury  to  determine. 
His  honor  committed  no  error  in  refusing  to 
direct  a  verdict  as  asked  for.  Callison  v.  Rail- 
way Co.,  106  S.  C.  128,  90  S.  E.  260;  Wide- 
man  V.  Hines,.109  S.  E.  123. 

Exception  3  is  overruled."  His  honor  fully 
charged  the  law  applicable  to  the  case,  in 
his  own  language,  and  the  defendant  was  in 
no  manner  prejudiced  by  his  charge. 

Judgment  affirmed. 

GARY,  C.  J.,  and  FRASER  and  COTHRAN, 
JJ.,  concur  upon  the  binding  authority  of  the 
Wideman  Case,  109  S..E.  123. 


(152  Ga.  357) 
DAVIDSON  et  al.  v.  TOWN  OF  KIRKWOOD 
et  al.     (No.  2860.) 

(Supreme  Court  of  Georgia.     Dec.  13,  1921.) 

(Syllabus  by  the  Court.) 

I.  Statutes  <g=>l07(5),  I20(5)-Act  extending 
city's  territory  not  void  as  referring  to  more 
than  one  subject,  or  for  variance  between  tl- 
tie  and  body. 

The  act  of  1921  (Acts  1921,  p.  676)  to 
amend  an  act  to  establish  a  new  charter  for 
the  city  of  Atlanta  so  as  to  include  within  the 
territory  of  Atlante  the  territory  now  known 
as  the  town  of  Kirkwood,  is  not  violative  of 
article  3,  §  7,  par.  8,  of  the  Constitution  of  the 
state  (C^ivil  Code  of  1910,  §  6437),  which  pro- 
vides that  "No  law  or  ordinance  shall  pass 
which  refers  to  more^than  one  subject-matter, 
or  contains  matter  different  from  what  is  ex- 
pressed in  the  title  thereof." 

2.  Municipal  corporations  €s:>29(l)— Act  ex-, 
tending  territory  not  violative  of  constitution- 
al provisions  as  to  delits. 

Nor  is  the  act  of  1921,  supra,  obnoxious  to 
article  7,  {  10,  of  the  Constitution  of  the  state 
(Civil  Code  of  1910,  §  6567),  which  provides 
that  "municipal  corporations  shall  not  Incur 
any  debt  until  provision  therefor  shall  hav6 
been  made  by  the  municipal  government."  N<Tr 
is  the  above  act  violative  of  article  7,  §  7,  par. 
1,  of  the  Constitution  of  the  state  (Civil  Code 
of  1910,  §  6563),  as  amended  (Acts  1918,  p. 
99),  which  provides  that  municipal  corpora- 
tions shall  not  incur  any  debt  without  the 
assent  of  two  thirds  of  the  qualified  voters 
of  the  municipality,  voting,  etc. 

3.  Constitutional  law  iS=s>l43  —  Act  annexing 
town  to  city  held  not  to  Impair  obligation  of 
town  bonds. 

The  act  of  1921,  supra,  is  not  violative  of 
article  1,  §  3,  par.  2,  of  the  Constitution  of 
the  state  (Civil  Code  of  1910,  S  6389),  and  of 
the  Constitution  of  the  United  States  (section 
6652),  which  provides  that  no  law  impairing 
the  obligation  of  contracts  shall  be  passed. 
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4.  Refusaf  of  In Ja  notion  not  error. 

The  court  did  not  err  in  refusing  an  in- 
junction. 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty;  John  B.  Hutcheson,  Judge. 

Suit  by  R.  J.  Davidson  and  others  against 
the  town  of  Kirkwood  and  others.  An  In* 
junction  was  denied,  and  plaintiffs  bring  er- 
ror.    Affirmed. 

H.  J.  Davidson,  Robinson-Humphrey  Com- 
pany,   and    Lawrence    Thompkins    filed    a 
petition  against  the  town  of  Kirkwood,  the 
mayor  and  coimcilmen  of  that  town,  and  O. 
Ray,    clerk  and  treasurer  of   the  town,   to 
enjoin  them  from  holding  an  election  wliich 
had  been  called  for  September  28,  1921,  and 
by  amendment  they  prayed  that,  if  any  elec- 
tion should  be  held  under  an  act  of  the  Leg- 
islature passed  in  1921,  amending  the  char- 
ter of  the  city  of  Atlanta  so  as  to  extend  the 
city  limits  to  take  in  the  territory  Included 
in  the  limits  of  the  town  of  Kirkwood,  and 
providing  for  a  referendum  vote  of  the  town 
of  Kirkwood  to  determine  whether  the  act 
should  go  into  effect,  the  defendants  be  en- 
joined from  recognizing  the  validity  of  such 
election,  and  from  turning  over  to  the  city 
of  Atlanta,  or  to  any  officer  or  agent  of  the 
city,   any  money,  property,   records,  books, 
papers,  or  documents  of  any  character,  now 
or  heretofore  belonging  to  the  town  of  Kirk- 
wood in  the  possession,  custody,  or  control  of 
the  defenjlants  or  any  of  them.    Davidson  al- 
leged that  he  was  a  citizen  and  taxpayer  of 
the  town  of  Kirkwood;  the  other  petitioners 
alleged   that   they  were  owners   of  certain 
bonds  of  the  town  of  Kirkwood.     They  al- 
leged that  the  town  of  Kirkwood  was  pre- 
paring to  come  within  the  terms  of  an  act 
of  the  Legislature  approved  August  10,  1921 
(Acts  1921,  p.  995),  amending  an  act  to  estab- 
lish a  new  charter  for  the  city  of  Atlanta  so 
as  to   take   in   the  territory  now  included 
within  what  is  known  as  the  limits  of  Kirk- 
wood, etc.    The  act  provided  for  an  election 
to   be   held   on    Wednesday,    September   28, 
1921,  for  the  puriwse  of  having  a  referen- 
dum vote  by  the  voters  of  the  town  of  Kirk- 
wood, to  determine  whether  or  not  the  pro- 
visions of  the  act  referred  to  should  be  ac- 
cepted by  the  town  of  Kirkwood,  and  that 
town  annexed   to  the  city  of  Atlanta.     It 
was  alleged,  that  the  ballots  Ttould  have  to 
be  printed,  election  clerks  would  have  to  be 
employed,  and  expenses  would  be  entailed 
upon  the  town  of  Kirkwood,  the  same  to  be 
paid  out   of  funds  derived  from   taxation, 
therein,  and  that  the  election.  If  hel'd,  will 
be  illegal,  and  cannot  in  any  event  result 
in  abolishing  the  town  of  Kirkwood  and  con- 
solidating the  territory  included  within  its 
limits  with  the  city  of  Atlanta,  for  the  rea- 
sons: 

First,   that   the   town   of   Kirkwood   now 
exists  under  a  charter  granted  by  an  act 


of  the  Legislature  of  the  state  of  Georgia, 
approved  August  16^  1920  (Acts  1920,  p.  1023 
et  seq.),  and  no  act  of  the  Legislature  has 
been  passed  repealing  that  act ;  and  no  mat- 
ter what  the  result  of  the  election  might  be, 
the  town  of  Kirkwood  would  still  exist,  and 
the  charter  thereof  would  not  be  repealed  or 
revoked;  and  that  the  only  act  which  has 
been  passed  which  attempted  to  revoke  the 
charter  of  the  town  is  the  act  approved  Au- 
gust 10,  1921,  entitled: 


«( 


'An  act  to  repeal  an  act  to  incorporate  the 
town  of  BCirkwood  in  De  Kalb  county,  Georgia^ 
and  to  create  and  establish  a  new  charter  and 
municipal  government  for  said  town,"  etc 

Second,  that  the  above-recited  act  is  un- 
constitutional, as  being  in  violation  of  arti- 
cle 3,  S  7,  par.  8,  of  the  Constitution  of  the 
state  of  Georgia,  which  provides  that  no  law 
shall  pass  which  refers  to  more  than  one 
subject-matter  or  contains  matter  different 
from  that  expressed  in  the  title;  that  the 
title  provides  for  the  result  of  the  election 
to  be  decided  "by  a  majority  of  the  qualified 
voters  of  the  town" ;  and  in  the  body  of  the 
act  it  is  provided  that  the  election  shall  be 
determined  **by  a  majority  of  the  qualified 
voters  voting  in  the  election." 

Third,  that  the  act  is  unconstitutional,  be- 
cause the  town  of  Kirkwood  has  bonds  out- 
standing in  the  sum  of  $139,500,  and  a  float- 
ing debt  of  approximately  $30,000,  and  no 
provision  is  made  in  the  act  for  the  payment 
of  this  indebtedness;  and  that  the  city  of  At- 
lanta could  not  legally  assume  this  indebted- 
ness without  a  vote  of  the  qualified  voters, 
under  article  7,  f  10,  of  the  Constitution  of 
the  state  of  Georgia. 

^'ourth,  that  the  act  of  1921  is  void  as  be- 
ing violative  of  article  7,  §  7,  par.  1,  of  the 
Constitution  of  the  state,  because  the  prop- 
erty within  the  limits  of  the  town  of  Kirk- 
wood is  to  be  made  subject  to  the  bonds 
heretofore  issued  by  the  city  of  Atlanta,  and 
this  would  increase  the  liability  of  the  prop- 
erty within  the  limits  of  the  town  of  Kirk- 
wood to  over  7  per  cent.,  for  the  reason  that 
the  indebtedness  now  outstanding  is  approxi- 
mately 6.1  per  cent,  and  the  added  indebted- 
ness of  the  city  of  Atlanta  would  exceed  the 
constitutional  limitation. 

Fifth,  that  the  act  of  1921  is  void,  because 
it  is  uncertain  and  indefinite,  in  that  it  pro- 
vides that  it  shall  not  go  into  effect  unless  a 
majority  of  the  voting  qualified  voters  of  the 
town  of  Kirkwood  vote  for  annexation,  but 
that,  if  more  than  a  majority  of  the  quali- 
fied voters  voting  in  this  election  vote  against 
annexation,  the  act  shall  not  go  ito  effect. 
In  one  place  it  is  provided  the  act  shall  not 
become  operative  unless  a  majority  of  the 
qualified  voters  vote  on  that-  side,  and  in 
another  place  it  is  provided  that  it  shall  not 
go  into  effect  unless  more  than  a  majority 
of  the  qualified  voters  vote  on  that  side. 
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Sixth,  that  the  act  Is  void,  because  in  the 
third  section  thereof  it  is  provided  that  an 
election  shall  be  held  by  the  regular  election 
managers  as  now  provided  by  the  ordinanc- 
es of  the  town  of  Kirkwood,  or,  If  they  fail 
to  hold  the  election,  then  any  three  citizens 
who  are  property  owners  shall  hold  the  elec- 
tion in  lieu  of  the  regular  election  managers. 

The  petition  was  amended  by  adding  an 
allegation  to  the  effect  that  the  city  of  Atlan- 
ta could  not,  without  a  vote  as  provided  for 
in  article  7,  §  7,  par.  1,  of  the  Constitution  of 
the  state,  become  legally  bound  for  the  pay- 
ment of  the  debts  of  the  town  of  Kirkwood. 

The  town  of  Kirkwood  and  J.  R.  Bachmnn. 
one  of  the  councilmen,  filed  answers  to  the 
petition.  Bachman  also  filed  a  demurrer:  uiid 
the  answer  and  the  demurrer  were  adopted 
in  an  intervention  filed  by  a  large  number  of 
the  people  of  the  town  of  Kirkwood.  The 
court  denied  the  injunction  prayed  for,  but 
granted  a  supereedeas.  To  this  judgment  the 
plaintiffs  excepted. 

Brauch  &  Howard,  of  Atlanta,  for  plain- 
tiffs in  error. 

B.  F.  Gilliam,  Mayson  &  Johnson,  Etbe- 
ridge,  Soms  &  Etheridge,  and  Hooper  Alex- 
ander, all  of  Atlanta,  for  defendants  in  er- 
ror. 

HILL,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Exception  is  taken  to  the  or- 
der of  the  court  denying  the  injunction  in 
this  case,  as  being  contrary  to  law,  for  the 
reasons  set  forth  in  the  petition  and  the 
amendments  thereto.  And  the  first  assign- 
ment of  error  which  it  is  deemed  necessary 
to  consider  is  that  the  act  of  August  10, 1921 
(Acts  1921,  p.  676),  being  an  act  to  amend 
an  act  to  establish  a  new  charter  for  the 
city  of  Atlanta  so  as  to  include  within  that 
city  the  territory  now  known  as  the  town 
of  Kirkwood,  etc.  It  is  insisted  that  the 
act  is  void,  because  violative  of  article  3, 
I  7,  par.  8,  of  the  (Constitution  of  Georgia 
(Civil  Code  of  1910,  §  6437),  which  provides 
that  no  law  or  ordinance  shall  pass  which 
refers  to  more  than  one  subject-matter,  or 
contains  matter  different  from  what  is  ex- 
pressed in  the  title  thereof;  that  the  title 
to  the  act  of  1921  provides — 

"for  a  referendum  vote  of  the  qualified  voters 
of  the  town  of  Kirkwood  wherein  such  voters, 
by  a  majority  vote,  at  an  election  called  as  here- 
in prescribed,  shall  vote  for  or  against  the 
annexation  of  the  town  of  Kirkwood  to  the 
city  of  Atlanta,  and  further  providing  that  if 
a  majority  of  such  qualified  voters  vote  against 
such  annexation,  this  act  shall  not  go  into  ef- 
fect, but  if  such  majority  is  in  favor  of  such 
annexation,  then  this  act  shall  go  into  effect," 
etc 

But  in  the  body  of  the  act  it  is  provided  : 

"If  a  majority  of  the  qualified  voters  of  the 
town  of  Kirkwood,  voting  in  said  election,  shall 
vote   for   annexation,   then   the   provisions   of 


this  act  shall  become  effective  and  be  of  force 
on  January  1,  1922.  But  if  more  than  a«  ma- 
jority of  the  qualified  voters  of  the  town  of 
Kirkwood,  voting  in  said  election  shall  vote 
against  said  annexation,  then  the  provisions 
of  this  act  Shan  cease  and  thereafter  be  of  no 
effect,"  etc. 

'  We  are  of  the  opinion  that,  when  the  en- 
tire caption  is  considered,  and  effect  given  to 
it  as  a  whole,  the  portion  of  the  body  of 
the  act  quoted. above  is  not  in  conflict  with 
the  caption,  nor  does  it  contain  matter  so 
materially  at  variance  with  it  as  to  invali- 
date the  act  and  render  it  obnoxious  to  ar- 
ticle 3,  §  7,  par.  8,  of  the  Constitution  of  the 
state.  The  main  purpose  of  the  act  of  1921 
was  to  amend  the  charter  of  the  city  of  At- 
lanta so  as  to  extend  its  territorial  limits 
and  to  include  the  territory  embraced  with- 
in the  town  of  Kirkwood  within  the  city  of 
Atlanta,  and  to  submit  the  matter  of  an- 
nexation to  an  election  or  referendum  vote 
of  the  voters  of  Kirkwood.  The  details  as 
to  the  election  and  the  manner  in  which  it 
should  be  held,  and  how  the  result  should 
be  declared,  as  contained  in  the  act,  are 
germane  to  and  grow  out  of  the  main  pur- 
pose of  the  act;  and  therefore  it  Is  not  ob- 
noxious to  the  provision  of  the  Constitution 
alleged  to  be  offended.  Caldwell  v.  Barrett, 
73  Ga.  604.  And  see  White  v.  Atlanta,  134 
Ga.  532  (3),  68  S.  E.  103. 

[2]  2.  Tlie  act  of  1921  (Acts  1921,  p.  676), 
amending  the  charter  of  the  city  of  Atlanta 
so  as  to  include  the  town  of  Kirkwood  with- 
in the  territory  of  the  city  of  Atlanta,  etc.» 
is  attacked  as  being  in  violation  of  article 
7,  §  10,  of  the  Constitution  of  the  state  of 
Georgia,  which  provides  that  "Municipal 
corporations  shall  not  incur  any  debt  until 
provision  therefor  shall  have  been  made  by 
the  municipal  government:"  and  it  is  alleged 
in  the  petition,  "on  Information  and  belief," 
that  the  city  of  Atlanta  has  made  no  provi- 
sion for  the  incurring  of  any  of  the  indebt- 
edness of  the  town  of  Kirkwood,  which  is 
stated  as  amounting  to  $189,500  of  bonded 
indebtedness  and  a  floating  indebtedness  of 
approximately  $30,000;  that  the  city  of  At- 
lanta has  not,  by  any  legal  action,  agreed 
to  assume  such  indebtedness;  that  the  city 
of  Atlanta  cannot  assume  such  Indebtedness 
of  the  town  of  Kirkwood  without  a  vote  of 
the  qualified  voters  of  the  dty  of  Atlanta, 
as  provided  in  article  7,  {  7,  par.  1,  of  the 
Constitution  of  the  state,  as  amended  (Acts 
1918,  p.  99) ;  and  that  to  make  the  property 
within  the  limits  of  the  town  of  Kirkwood 
subject  to  the  bonds  heretofore  issued  by 
the  city  of  Atlanta  would  increase  the  lia- 
bility of  the  property  within  the  limits  of 
the  town  of  Kirkwood  to  over  7  per  cent, 
for  that  the  indebtedness  now  outstanding 
is  approximately  6.1  per  cent,  and  the  added 
indebtedness  of  the  city  of  Atlanta  would 
exceed  the  constitutional  limit,  etc. 
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The  main  question  in  fbe  case  \b  whether 
tbe   city  of  Atlanta  win,  under  the  act  of 
1921  and  the  facts  of  the  case,  be  liable  for 
the    bonded    indebtedness    of   the    town    of 
Kirkw'ood,  in  case  the  election  to  be  held 
under  the  act  is  in  favor  of  annexation,  and 
wbetlier  or  not  the  election  is  illegal  on  the 
^ound  that  the  city  of  Atlanta  is  creating 
*'a  new  debt",  without  the  assent  of  the  peo- 
ple, as  provided  in  article  7,  |  7,  par.  1,  of 
the  Coustitution.    The  election  to  be  held  is 
not  one  having  for  its  purpose  the  issuance 
of    bonds,   but   to   determine   whether;   and 
when,   the  act  to  extend  the  limits  of  the 
city  of  Atlanta  shall  go  into  effect,  with  all 
the  consequences  incident  to  such  a  proceed- 
ing,    ^'be  above  constitutional  provision  does 
not  apply  where  a  municipality  Is  seeking 
merely  to  extend   its  limits.     The  Legisla- 
ture has  the  power  to  extend  the  corporate 
limits  of  a  city,  and  it  may  do  so  without 
the  consent  of  those  residing  or  owning  prop- 
erty in  the  territory  to  be  annexed.    White 
V.  Atlanta,  134  Ua.  532  (5),  68  S.  E.  103,  su- 
pra.     The    I^egislature    may    provide    also 
when  the  act  shall  go  into  effect,  by  provid- 
ing for  an  election  to  be  held  for  that  pur- 
pose.    But  the  Legislature  is  not  compelled 
to  provide  for  an  election  fof  that  purpose. 
White   V.   Atlanta,  supra.     A   new  debt   is 
not  created  by  the  act  or  the  election  held 
thereunder.    It  is  an  old  debt  incurred,  pre- 
sumably according  to  law,  by  the  town  of 
Kirk  wood;    and  the  burden  is  placed  upon 
the  city  of  Atlanta  of  paying  such  debt  as 
may  be  owing  by  the  town  of  Klrkwood  in 
the  new  territory  annexed  to  Atlanta.     In 
such  circumstances  a  new  debt  is  not  in- 
curred in  violation  of  article  7,  §  7,  par.  1, 
of  the  Constitution.     White  v.  Atlanta,  134 
Ga.  532  (10),  68  S.  B.  103,  supra. 

[3]  3.  The  act  of  1921,  supra,  is  also  at- 
tacked as  being  in  violation  of  article  1,  f  3, 
par.  2,  of  the  Constitution  of.  the  state  of 
Georgia,  which  provides  that: 

"No  bill  of  attainder,  ex  post  facto  law,  re- 
troactive law,  or  law  impairing  the  obligation 
of  contracts,  or  making  irrevocable  grants  of 
special  privileges  or  immunities,  shall  be 
passed" 

—and  also  as  being  obnoxious  to  article  1, 
S  10,  par.  1,  of  the  Constitution  of  the  Unit- 
ed States,  which  declares  that: 

"No  state  shall  *  *  •  pass  any  bill  of  at- 
tainder, ex  post  facto  law,  or  law  Impairing  the 
obligation  of  contracts.' 


does  not  Impair  the  obligation  of  the  con- 
tracts. The  city  of  Atlanta  becomes,  by 
operation  of  law,  liable  for  this  bonded  in- 
debtedness; and  there  is  no  allegation  or 
proof  to  the  effect  that,  by  Incurring  this 
new  obligation,  or  otherwise,  the  city  of  At- 
lanta is  insolvent,  or  is  exceeding  the  limit 
of  her  bonded  debt  as  authorized  by  the 
Constitution.  There  is  no  impairment  of  the 
rights  of  the  bondholders,  whose  remedy  is 
against  the  city  of  Atlanta,  where  formerly 
it  was  against  the  town  of  Kirkwood.  White 
V,  Atlanta,  snpra;  Mount  Pleasant  v.  Beck- 
with,  100  U.  S.  514,  25  L.  Ed.  699;  1  Bill. 
Mun.  Cor.  (5th  Ed.)  617.  §  355;  28  Cyc  184, 
185,  220  (G). 

[4]  4.  The  other  grounds  of  exception  are 
not  sutflcient  to  authorize  us  to  hold  that 
the  court  below  erred  in  denying  the  injunc- 
tion prayed  for. 

Judgment  attirmed.  f 

All  the  Justices  concur. 


SUTTON    V.    POPE. 


(152  Ga.  399) 
(No.    2476.) 


11 


It  is  alleged  in  the  petition,  and  argned 
here,  that  the  result  of  the  act  of  1921,  if 
put  into  effect,  would  be  to  impair  the  obli- 
gation of  the  contracts  in  the  shape  of  cer- 
tain bonds  held  by  certain  of  the  plaintiffs 
agahist  the  town  of  Kirkwood.    This  ques- 


( Supreme  Court  of  Georgia.    Dec.  15,  1921.) 

(Syllabus  hy  the  Court.) 

Specific  performance  ^=9|l4(l)^Petltlon  for 
specific  performanoe  of  parol  contract  held 
to  state  cause  of  action. 

Th«  petition  set  out  a  cause  of  action  for 
specific  performance,  and  the  court  erred  in 
sustaining  a  general  demurrer  and  in  dismiss- 
ing the  petition. 

Error  from  Superior  Court,  Wilkes  Coun- 
ty; E.  T.  Shurley,  Judge. 

Suit  by  i,  B.  Sutton  against  M.  O.  Pope. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

J.  B.  Sutton  filed  a  petition  against  M.  C. 
Pope  to  compel  specific  performance  of  a 
parol  contract  for  the  purchase  of  three 
separate  town  lots  of  land,  Nos.  9,  14,  and 
15;  the  petition,  in  substance,  alleging  that 
the  price  agreed  upon  between  the  parties 
was  $100  each  for  lots  Nos.  14  and  15  and 
$50  for  lot  No.  9,  a  total  of  $250;  that  the 
plaintiff  desired  to  build  a  residence  on  the 
lots,  and  so  informed  the  defendant,  and 
bought  the  same  adjoining  other  property 
of  plaintiff,  and  Joined  all  of  the  lots  into  one 
of  a  size  suitable  for  his  necessities  as  a 
residence  and  for  outhouses  and  garden. 
Acting  on  the  contract  made  with  the  de- 
f^idant,  the  plaintiff  erected  a  dwelling 
worth  $4,000  on  the  tract,  and  began  to 
cultivate  the  rest  of  the  tract,  and  has  had 
possession  of  same  during  said  time.     He 


tion  is  raised  by  the  bondholders,     i^ut  we  (  had  acquired  other  lots  adjoining  the  three 
are  of  the  opinion  that  the  act  under  review  j  bought  from  defendant,  and  altogether  se- 
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cured  enongh  land  saffldent  for  his  neces- 
sities in  building  a  dwelling  and  for  his 
barnyard  and  outbuildings,  and  he  erected 
the  dwelling  upon  that  part  of  the  lot  known 
as  lot  No.  14,  and  was  about  to  erect  a  dwell- 
ing or  outbuilding  upon  the  other  lots,  Nos. 
9  and  15.  For  the  last  year  or  more  the 
defendant  has  been  living  in  the  house  of 
plaintiff  and  has  been  in  daily  contact  with 
him,  and  be  has  fully  recognized  plaintiff's 
plans,  and  has  on  several  occasions  rati- 
fied, admitted,  and  confirmed  the  trade  by 
telling  plaintiff  that  he  could  pay  him  for 
the  lots  at  his  pleasure,  with  the  legal  in- 
terest on  the  purchase  price.  After  petition- 
er had  practically  completed  his  seven-room 
dwelling,  and  desiring  to  secure  a  loan  with 
which  to  paint  his  house  and  otherwise  im- 
prove the  lots,  he  informed  the  defendant 
that  he  was  ready  for  the  deed  to  the  tract 
comprising  lots  Nos.  9,  14,  and  15,  and  an- 
nounced his  readiness  to  pay  the  amounts  he 
had  agreed  to  pay  him  for  the  three  lots, 
viz.  $250,  with  interest  from  January  1, 1919, 
at  7  per  cent.  The  defendant  refused  to 
'carry  out  his  contract  which  he  had  made 
for  the  sale  of  lots  9  and  15,  and  would 
only  execute  to  plaintiff  a  deed  to  lot  No  14, 
for  which  plaintiff  paid  him  the  pro  rata 
price  of  the  purchase  money,  and  demanded 
a  conveyance  of  title  to  the  other  two  lots, 
which  the  defendant  refused  to  execute. 

Plaintiff  has  been  conducting  a  small  farm 
in  that  part  of  Washington  known  as  Barnett 
Park,  in  which  the  lots  are  situated,  and 
would  not  commence  his  residence  until  he 
had  acquired  by  purchase  a  sufficient  num- 
ber of  lots  to  give  him  the  area  required, 
which  was  well  known  to  defendant.  Nei- 
ther plaintiff  nor  defendant  ever  regarded 
lot  No.  14  as  a  separate  parcel  of  land,  but, 
on  the  contrary,  he  threw  lots  9,  14,  and  15 
into  one  tract;  and,  in  addition,  plaintiff  ac- 
quired tracts  from  other  parties  adjoining 
those  lots.  Defendant  has  admitted  the  con- 
tract at  different  times  since  the  making  of 
the  same,  and  has  again  and  again  informed 
plaintiff  that  he  was  prepared  to  fully  ex- 
ecute titles  to  same;  but  after  plaintiff  had 
erected  his  residence  on  the  lot  indicated, 
which  was  the  first  building  constructed  in 
that  part  of  Barnett  Park,  the  value  of  the 
adjacent  lots  was  greatly'  increased,  and  the 
defendant  knowingly  and  fraudulently  has 
rescinded  the  trade  as  to  lots  9  and  15  be- 
cause of  the  advance  in  the  price  of  the 
property,  which  advance  has  been  caused  by 
the  erection  of  plaintiff's  dwelling;  and  the 
defendant's  contract  to  sell  him  the  three 
lots'  altogether  was  the  sole  inducement  of 
his  erecting  his  dwelling.  Plaintiff  is  able 
and  willing  to  execute  his  contract  to  pay 
for  the  land,  and  the  defendant  is  bound  to 
specifically  perform  his  part  of  the  contract 
as  to  lots  Nos.  9  and  15.  If  for  any  reason 
title  cannot  be  conveyed  to  him  by  the  de- 


'  f endant,  the  plaintiff  la  ^titled  to  have  dam- 
ages for  a  breach  of  the  contract;  and  be 
alleges  his  damages  to  be  ^500,  as  the  mar* 
ket  value  of  the  premises,  which  have  in- 
creased by  reasiMi  of  the  erection  of  his 
dwelling  adjacent  to  the  premises. 

By  an  amendment  to  his  petition  the  plain- 
tiff alleges  that  the  defendant  has  been  for 
several  years  speculating  and  buying  for 
resale  lots  in  Barnett  Park,  and,  failing  to 
develop  the  property  into  a  residential  sec- 
tion, the  lots  which  originally  brought  $150 
each  were  thrown  on  the  market  at  a  great 
sacrifice,  and  plaintiff  assisted  the  defendant 
in  acquiring  a  number  of  the  lots  by  locat- 
ing the  owners  and  assisting  in  closing  the 
trades.  Both  the  plaintiff  and  defendant  had 
acquired  holdings  of  lots  in  Barnett  Park, 
although  at  the  tinus  there  had  been  no 
dwelling  erected  in  that  section;  and  as  a 
direct  inducement  to  plaintiff  to  purchase 
lots  9,  14,  and  15  the  defendant  offered  to 
sell  the  same  to  plaintiff,  provided  he  would 
erect  a  dwelling  thereon  and  by  living  in 
said  section  would  encourage  others  to  do  so, 
thus  increasing  the  value  of  defendant's 
holdings;  and  he  offered  plaintiff  the  three 
lots  at  a  small  profit,  so  that  he  might  have 
sufficient  land  on  which  to  erect  his  dwell- 
ing and  outbuildings.  Plaintiff  complied 
with  his  agreement  and  erected  the  dwelling 
and  outbuildings,  arid  requested  defendant 
to  attach  a  deed  to  the  lots  to  a  draft  at  the 
National  Bank  of  Wilkes  for  the  amount  of 
principal  and  interest,  giving  the  bank  in- 
structions to  pay  the  same.  He  was  closing 
a  loan  in  order  to  complete  his  dwelling, 
which  fact  was  known  to  the,  defendant,  who, 
though  making  no  denial  of  the  purchase  of 
the  lots,  when  asked  to  present  the  deed, 
fraudulently  took  advantage  of  plaintiff's 
hurry  in  closing  the  loan,  and  omitted  lots 
9  and  15  from  the  deed,  without  informing 
plaintiff  of  this  fact  until  after  the  draft  for 
same  had  been  paid.  It  was  alleged  that  all 
of  the  lots  were  bought  as  one  tract;  the 
price  of  $250  being  agreed  on  for  the  whole. 
The  prayer  of  the  petition  was  for  sx>ecific 
performance  on  plaintifTs  payment  to  the 
defendant  of  the  purchase  price  at  such 
time  and  on  such  terms  as  the  court  might 
prescribe,  with  legal  interest,  and,  in  the 
event  the  defendant  could  not  convey  the 
title,  that  damages  be  recovered  for  a  breadi 
of  the  contract. 

The  defendant  demurred  to  the  petition, 
whidi  demurrer  was  sustained,  and  the 
plaintiff  excepted. 

Clement  E.  Sutton,  of  Washington,  Qa., 
for  plaintiff  in  error. 

W.  A.  Slaton  and  Norman  &  Norman,  all 
of  Washington,  Ga.,  for  defendant  in  error. 

HILLi,  J.  (after  stating  the  facts  as 
above).  We  think  that  the  facts  alleged  In 
the  foregoing  petition  set  out  a  cause  of 


Ga.)  BROOKS  V, 

(110 

action    against  tbe  defendant,   and   if   the 
plaintiff,  on  the  trial  of  the  case,  sustains 
his  petition  by  a  preponderance  of  the  evi- 
dence, that  he  will  be  entitled  to  recover  a 
verdict  and  to  have  the  defendant  specifical- 
ly perform  his  contract.    It  was  alleged  in 
the    petition   that   the  plaintiff  bought  the 
three    lots  of  land  upon  which  to  erect  a 
dwelling,  and  a  dwelling  was  erected  on  one 
of  the  lots;  that  all  of  the  lots  were  bought 
as   one  tract,   and   the  price  of  $250  was 
agreed  upon  for  the  whole;  and  that  a  part 
of  the  purchase  price  was  paid.    It  was  also 
alleged  that  in  consideration  of  the  reduced 
price  of  the  lots  the  plaintiff  would  erect  a 
dwelling  on  the  lots  and  would  reside  thereon 
in  order  to  Induce  other  buyers  to  purchase 
lots  from  the  defendant;  that  plaintiff  did 
comply  with  this  agreement,  erected  a  dwell- 
ing  on   the  land   purchased,   and  did   live 
there  as  a  home.    We  are  of  the  opinion  that 
the  allegations  of  the  petition  are  sufficient 
to  entitle  the  plaintiff  to  specific  perform- 
ance of  the  alleged  parol  contract.    We  are 
aware  of  the  rule  that  in  such  cases  the  con- 
tract must  be  made  out  so  clearly,  strongly, 
and  satisfactorily  as  to  leave  no  reasonable 
doubt  as  to  the  agreement    Beall  v.  Clark, 
71  Ga.  818.    We  are  of  the  opinion  that  un- 
der all  the  allegations  of  the  petition  the 
present  case  comes  up  to  the  general  rule, 
and  therefore  that  the  court  below  erred  in 
sustaining  the  demurrer  and  in  dismissing 
the  petition. 
Judgment  reversed. 
All  the  Justices  concur. 
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security  deed,  and  was  made  to  secure  a  debt, 
but  after  the  defendant  entered  into  posses- 
sion of  the  land  he  began  to  assert  absolute 
title  thereto;  that  possession  was  delivered 
in  order  that  the  defendant  might  rent  out 
the  lands,  collect  the  rents,  and  apply  them 
to  the  secured  debt  The  prayers  were  that 
the  deed  be  so  reformed  as  to  speak  the  real 
contract  and  that  it  be  declared  to  be  a 
security  deed,  and  for  accounting. 

A  demurrer  to  the  petition  was  filed,  which 
wa^  overruled.  No  exceptions  pendente  lite 
were  taken,  and  upon  the  first  trial  of  the 
case  the  court  granted  a  nonsuit  This  Judg- 
ment was  reversed  by  the  Supreme  Court 
(Brooks  V.  Rawlings,  138  Ga.  310,  75  S.  E. 
157),  the  court  holding  that,  inasmuch  as  no 
exceptions  pendente  lite  were  taken  to  the 
overruling  of  the  demurrer,  and  the  evidence 
proved  the  case  substantially  as  laid  in  the 
petition,  it  was  error  to  grant  a  nonsuit  The 
case  came  on  again  for  trial,  and  upon  mo- 
tion of  the  defendant  the  court  granted  a 
nonsuit,  to  which  ruling  the  plaintiffs  ex- 
cepted. 

J.  S.  Adams  &  R.  Earl  Camp,  of  Dublin, 
and  Hines,  Hard  wick  &  Jordan,  of  Atlanta, 
for  plaintiffs  in  error. 

A.  R.  Wright  Rawlings  &  Wood,  and  Jordan 
&  Harris,  all  of  Sandersville,  for  defendant 
in  error. 

BECK,  P.  J.  (after  stating  the  fact«  as 
above).  When  this  case  was  here  before 
(Brooks  V.  Rawlings,  138  Ga.  310,  75  S.  E. 
157),  it  was  held : 


(152  Ga.  394) 

BROOKS  et  al.  v.  RAWLINGS.    (No.  2443.) 
(Supreme  Court  of  Georgia.    Dec.  15,  1921.) 

rSyllahiM  hy  the  Court.) 

Appeal  aod  error  ^=»  1 099  (8)— Ruling  on  for- 
mer appeal  tiiat  nonsuit  was  error  held  con- 
trolling. 
The    question  raised  in   this   case,    as   to 

whether  the  grant  of  a  nonsuit  was  error,  is 

coDtroIIed  by  the  decision  in  the  same  case  on 

a  former  review  by  this  court. 

Error  from  Superior  Court,  Washington 
County ;   R.  N.  Hardeman,  Judge. 

Suit  by  I.  J.  Broolcs  and  others  against  C. 
G.  Rawlings.  Judgment  of  nonsuit,  and  plain- 
tiffs bring  error.    Reversed. 

Isabella  Brooks  and  others  brought  suit 
against  C.  G.  Rawlings,  to  reform  a  certain 
deed,  and  for  an  accounting.  The  plaintiffs 
contended  that  the  deed,  absolute  on  its  face, 
was' procured  by  fraud,  and  that  possession 
of  the  land  embraced  therein  was  obtained 
by  fraud;   that  the  deed  was  intended  as  a 


in 


'Where  a  demurrer  was  filed  to  an  equitable 
petition  seeking  the  reformation  of  a  deed  to 
land  because  of  alleged  fraud  in  its  procure- 
ment, which  demurrer  was  overruled,  but  no 
exception  was  taken  to  this  judgment,  and  the 
plaintiff  offered  evidence  substantially  proving 
the  case  as  laid  in  the  petition,  it  was  reversi- 
ble error  for  the  court,  at  the  conclusion  of  the 
plaintiff's  evidence,  to  grant  a  nonsuit.' 


ft 


That  ruling  is  controlling  in  the  present 
case.  The  petition  is  the  same  as  it  was 
before.  The  evidence  offered  is  substantially 
the  same.  The  defendant  in  error  insists 
that  the  evidence  is  different  in  material 
particulars,  pointing  out  that  it  appears  af- 
firmatively now  that  the  parties  who  signed 
the  deed  which  they  seek  to  have  set  aside 
could  read.  That  fact  appears  inferentially 
from  the  evidence  submitted  on  the  former 
trial.  There  was  evidence  which  would  have 
authorized  the  Jury  to  find  at  the  former 
trial  that  the  parties  signing  the  deed  al- 
leged to  have  been  fraudulently  procured 
were  able  to  read.  The  holding  of  the  court 
In  the  decision  of  this  case  as  reported  in 
138  Ga.  is  not  based  upon  the  proposition 
that  such  fraud  was  shown  as  would  author- 
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ize  the  plaintiffs  to  have  the  same  set  asid^ 
or  reformed,  but  that  the  plaintiffs  in  that 
case  brought  a  petition  to  reform  the  deed, 
setting  forth  the  grounds  upon  which  they 
based  their  contention  that  it  should  be  re- 
formed; that  the  sufficiency  of  that  petition 
was  demurred  to,  and  the  demurrer  was  over- 
ruled, and  defendant  did  not  except  to  the 
ruling ;   and  the  court  then  held  that — 

The  demurrer  having  been  overrtile<L  it  was 
'*a  conclusive  determination  that  a  right  of 
action  existed  in  favor  of  the  plaint ilfs,  and 
that  they,  subsequently  to  the  overruling  of 
the  demurrer,  having  substantially  proved  their 
case  as  laid,  were  entitled  to  recover.  The 
grant  of  a  nonsuit  was  error. 


tt 


And  under  that  decision  the  second  grant 
of  a  nonsuit  was  necessarily  error. 
Judgment  reversed. 
All  the  Justices  concur. 


(152  Ga.  405) 

MERRITT  V.  STATE.    (No.  2596.) 

(Supreme  Court  of  Georgia.    Dec.    15,  1921.) 

fSyllahua  by  the  Oourtj 

I.  Criminal  iaw  ^=»762(3),  789(2)— Instruction 
on  reasonable  doubt  held  not  to  intimate 
opinion;  not  confusing  and  misleading  as  re- 
quiring doubt  40  be  affirmatively  established. 

The  court  instructed  the  jury  as  follows: 
**The  reasonable  doubt  which  the  law  recog- 
nizes and  gives  the  defendant  the  benefit  of, 
where  it  exists,  is  not  a  vague,  indefinite,  or  ca- 
pricious doubt;  but  is  such  a  doubt  as  arises 
from  the  evidence,  or  want  of  evidence,  and 
causes  your  minds  to  be  halting,  hesitating, 
unsatisfied,  and  refusing  to  reach  a  conclu- 
sion that  is  satisfactory  to  you."  This  charge 
was  not  erroneous,  as  alleged  in  the  motion 
for  a  new  trial,  on  the  grounds:  (a)  That  it 
"resulted  in  an  intimation  of  opinion  by  the 
court  that  in  the  case  at  bar  no  doubt  existed, 
the  interpolation  of  the  words  'where  it  ex- 
ists' conveying  the  impression  that  the  court 
was  of  the  opinion  that  it  did  not  exist  in  the 
trial  of  the  case  at  bar";  (b)  that  it  "was 
confusing  and  misleading  to  the  jury  trying  the 
case,  and,  being  incorporated  in  the  definition 
of  a  reasonable  doubt,  destroyed  the  effect  of 
such  definition  and  led  the  jury  to  believe  that 
the  existence  of  such  doubt  must  be  first  affirm- 
atively established  in  some  manner,  before  the 
defendant  should  be  given  the  benefit  of  it." 

2.  Criminal  law  ^=s>786 (5)— Instruction  as  to 
defendant's  unsworn  statement  held  not  er- 
roneous. 

The  court  instructed  the  jury:  ''The  de- 
fendant in  this  case,  as  in  all  criminal  cases, 
has  the  right  to  malie  to  the  court  and  jury 
such  statement  in  the  case  as  he  may  deem 
proper  in  liis  own  defense.  That  statement  is 
not  made  under  oath,  and  shall  have  just  such 
weight  and  credit  as  the  jury  may  thinlc  proper 


to  give  it  They  may  believe  the  statement  in 
preference  to  the  sworn  testimony  in  the  case; 
and,  if  they  see  fit  to  do  so,  they  may  disregard 
it  entirely."  This  charge  was  not  erroneous 
on  the  alleged  grounds:  (a)  That  "it  served  to 
discredit  the  statement  of  the  defendant  to  the 
jury,  for  the  reason  that  it  did  not  follow  the 
language  of  the  statute  and  inform  Xhem  that 
the  mandatory  provisions  of  the  law  permit- 
ted the  defendant  only  to  make  a  statement 
and  not  to  swear,  but  conveyed  to  them  the 
impression  that  *that  statement*  is  not  made 
under  oath  at  the  instance  of  the  defendant, 
and  that  had  he  so  elected  he  might  have  been 
sworn;"  (b)  that  "it  did  not  acquaint  them 
with  the  general  provision  of  the  law  regu- 
lating the  statements  of  defendants,  and  pro- 
viding that  such  statements  shall  not  be  under 
oath;"  (c)  that  *'it  emphasized  to  the  jury  the 
fact  that  the  statement  that  had  been  made  to 
them  by  the  defendant  on  trial  was  not  made 
under  oath,  and  failed  to  acquaint  them  with  the 
fact  that  the  sanction  of  an  oath  was  not  per- 
mitted the  defendant  under  the  law  of  Georgia 
in  making  his  statement;"  (d)  that  "it  was  di- 
rectly prejudicial  and  hurtful  to  the  defendant 
in  forcing  him  to  bear  the  responsibility  for 
having  delivered  his  statement  unsworn,  when 
under  the  law  the  responsibility  was  governed 
by  statute,  and  no  right  to  testify  under  oath 
accorded  him." 

3.  Homicide  <©=9300( 1 4)— Instruction  on  self- 
defense  not  erroneous  as  withdrawing  oon^ 
tention  as  to  reasonable  fears. 

The  third  ground  of  the  motion  for  new 
trial  complains  of  the  charge:  "The  defendant 
contends  that  he  is  not  guilty.  He  admits  the 
killing,  but  contends  that  the  killing  was  done 
under  such  circumstances  that  the  law  jus- 
tifies. He  contends  that  the  deceased  drew 
his  pistol,  that  he  intended  to  kill  him,  and  that 
he  shot  the  deceased  to  protect  his  own  life.** 
This  instruction  stated  one  of  the  contentions 
made  by  the  prisoner  in  his  statement  befi^re 
the  jury,  and,  considered  in  connection  with 
other  portions  of  the  charge,  was  not  error 
on  the  alleged  ground  "that  it  withdrew  from 
the  jury  a  contention  of  the  defendant  that  he 
acted  under  the  fears  of  a  reasonable  man,  at 
the  time  of  the  killing,  that  his  life  wlas  in  dan- 
ger, and  restricted  them  to  a  consideration 
whether,  as  a  matter  of  fact,  at  the  time  of 
the  shooting  the  life  of  the  defendant  was  in 
actual  danger." 

4.  Courts  ^=»90(2)— Criminal  law  (@=>782(I3). 
786(2)'^lnstruction  not  erroneous  as  requir- 
ing defendant  to  establish  contentions  or  as 
directing  conviction,  though  he  had  done  so; 
decision  by  five  justices  not  binding  author- 
ity; instruction  not  erroneous  because  re- 
quiring jury  to  consider  both  evidence  and 
defendant's  statement. 

The  fourth  ground  of  the  motion  for  new 
trial  complains  that  the  court  erred  in  instruct- 
ing the  jury  as  follows:  "Now,  gentlemen,  you 
look  to  the  evidence  and  the  defendant's  state- 
ment; and  if  you  believe  from  the  evidence 
and  the  defendant's  statement  that  the  coiiten- 
tions  of  the  defendant  are  true,  you  should  ac- 
quit the  defendant."     The  assignments  of  er- 


^s»For  other  cases  s«e  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Ga.) 


MERRITT  V.  STATE 

(110  S.B.) 


161 


ror  on  this  instrnction  are:  "(a)  It  directed  the 
jury  trying  the  case  to  ^nd  the  defendant  guilty, 
even  though  he  had  fully  established  his  con- 
tentions as  to  the  circumstances  and  facts  of 
the   homicide,      (b)    It  restricted  the  jury,   in 
the   consideration  of  whether  or  not  the  con- 
tentions of  the  defendant  had  been  established, 
to  a  consideration  both  of  the  evidence  and  the 
defendant's  statement,  and  did  not  permit  them 
to  determine  that  the  defendant's  contentions 
had   been   established  by  his  statement  alone, 
without  reference  to  the  other  testimony  in  the 
case,     (c)  Said  charge  was  confusing  and  mis- 
leading to  the  minds   of  the  jury,  in  that  it 
tended  to  impress  upon  their  minds  that  the 
defendant  was  forced  to  establish  to  their  sat- 
isfaction the  contentions  made  by  him,  and  not 
that  he  could  either  establish  his  contentions 
or  engender  a  doubt  in  their  minds  as  to  the 
contentions  of  the  state."    The  fifth  ground  of 
the  motion  for  a  new  trial  is  as  follows:    "Be- 
cause   the    court   erred   in   charging    the   jury 
trying  said  case  as  follows:    'The  defendant  has 
made  a  statement  in  which  he  tells  you  that  he 
Fhot  the  deceased  to  save  his  own  life.    The  cir- 
cumstances  surrounding   him   at   the   time    he 
shot  you  must  gather  from  the  testimony  and 
the   defendant's  statement.'     This  charge  was 
error,    and    was    directly    prejudicial,    hurtful, 
and  harmful  to  the  defendant  and  his  case,  for 
the  reasons  that:    (a)   It  required  the  jury  to 
determine   the   circumstances   surrounding   the 
shooting  from   the   testimony  and  the  defend- 
ant's statement,  and  did  not  allow  them  to  gath- 
er   such    circumstances   from    the    defendant's 
statement  alone,  as  they  had  a  legal  right  to  do. 
(b)  It  made  mandatory  upon  the  jury  a  consid- 
eration of  both  the  sworn  testimony  and  the 
defendant's  statement  in  determining  'the  sur- 
rounding  circumstances    at    the    time    of    the 
shooting,  and  did  not  allow  them  to  take  the 
defendant's    statement    in    preference    to    the 
sworn   testimony   if   they  so   desired,      (c)    It 
withdrew  from  the  jury  the  right  to  believe  the 
statement  of  the  defendant  in  preference  to  the 
sworn  testimony  with  respect  to  the  surround- 
ing circumstances  of  the  shooting,  which  were 
the  vital  issues  of  the  case  and  upon  which  the 
defense  was  based,  and  required  them  to  deter- 
mine those  circumstances  both  from  the  sworn 
testimony    and    the    defendant's    statement." 
There  is  no  merit  in  any  of  the  assignments  of 
error  upon  these  instructions.     We  will  deal 
specifically  only  with  the  assignment  of  error 
(b)  on  the  instruction  referred  to  in  the  fourth 
ground,  and  the  assignments  (a),  (b),  and  (c) 
on  the  instruction  quoted  in  the  fifth  ground; 
and   for   the   reason   that   this   court  held   in 
Rouse  V.  State,  135  Ga.  227  (3),  69  S.  E.  180: 
"As  the  jury  has  the  right  to  believe  the  state- 
ment of   the  defendant  in  preference  to  the 
sworn  testimony,  it  was  error  to  charge  the 
jary  as  follows:   'If  Rouse  tells  the  jury  in  his 
statement  that  he  shot  Bailey  to  save  his  own 
life,  the  circumstances  surrounding  him  at  the 
time  he  shot  you  must  gather  from  the  sworn 
testimony  and  facts  admitted  and  the  defend- 
ant's statement.'  **  That  decision,  however,  was 
rendered  by  only  five  justices,  and  therefore 
is  not  binding  authority.     The  majority  of  the 
court  as  now  constituted  is  constrained  to  dis- 
agree to  the  soundness  of  that  ruling.    On  the 
trial  of  one  accused  of  a  criminal  offense  the 
110  8.B.— 11 


jury  in  arriving  at  a  verdict  is  bound  to  con- 
sider both  the  evidence  submitted,  and  the 
statement  o^  the  prisoner  made  to  them.  In 
the  trial  of  a  criminal  case  the  jury  is  sworn 
to  well  and  truly  try  it  and  a  true  verdict  give 
according  to  the  law  as  given  them  in  charge 
and  the  opinion  they  entertain  of  the  evidence 
produced  to  them.  Pen.  Code  1910,  S  860.  "In 
all  criminal  trials,  the  prisoner  shall  have  the 
right  to  make  to  the  court  and  jury  such  state- 
ment in  the  case  as  he  may  deem  proper  in  bis 
defense.  It  shall  not  be  under  oath,  and  shall 
have  such  force  only  as  the  jury  may  think 
right  to  give  it.  They  may  believe  it  in  pref- 
erence to  the  sworn  testimony  in  the  case." 
Penal  Code,  §  1036.  In  McTyier  v.  State,  91 
Ga.  254,  18  S.  B.  140,  the  trial  judge  instructed 
the  jury  as  follows:  "Now  if  you  find  from  the 
evidence  in  this  case,  considering  in  that  con- 
nection the  prisoner's  statement,"  etc.  The 
error  alleged  was  that  the  instruction  restricted 
the  statement  and  left  the  jury  no  alternative 
but  to  consider  it  with  the  evidence  and  not 
otherwise.  It  was  held  that  the  instruction 
was  not  error  as  against  the  accused,  the 
charge  as  to  the  statement  being  otherwise  full, 
complete  and  correct.  In  Vaughn  v.  State, 
88  Ga.  731,  16  S.  B.  64,  it  was  said:  "The  jury 
trying  a  criminal  case  are  sworn  to  give  a  true 
verdict  according  to  evidence.  It  is  impor- 
tant for  them  not  to  confound  the  prisoner's 
statement  with  the  evidence  or  the  evidence 
with  the  statement.  The  statute  allows  them 
to  give  the  statement  such  force  as  they  think 
proper,  and  even  to  believe  it  in  preference  to 
the  sworn  testimony.  In  charging  them  the 
court  should  keep  the  evidence  distinct  from 
the  statement  and  shape  the  general  tenor  of 
the  charge  by  the  evidence  alone  and  the  law 
applicable  to  it.  For  if  the  court  should  mingle 
evidence  and  statement  together,  the  jury  might 
find  it  difficult  to  separate  them  and  might  fail 
to  understand  the  import  of  the  instructions 
delivered  from  the  bench.  At  some  stage  of 
the  charge  statutory  provisions  touching  the 
statement  ought  to  be  made  known  to  the  jury, 
and  this,  as  has  frequently  been  suggested 
by  this  court,  is  usually  enough  to  say  touch- 
ing the  statement.  The  statute  on  that  sub- 
ject is  so  plain  and  explicit  as  to  need  no 
exposition  or  comment."  Among  others,  the 
following  cases  are  to  the  same  effect:  Mil- 
ler V.  State,  94  Ga.  1  (2),  21  S.  B.  128; 
Lacewell  v.  State,  95  Ga.  346  (2),  22  S.  B. 
546;  Hoxie  v.  State,  114  Ga.  19  (7),  39 
S.  B.  944;  Tolbirt  v.  State,  124  Ga.  767  (2). 
53  S.  E.  327;  Jordan  v.  State,  130  Ga.  406(5), 
60  S.  B.  1063;  Tucker  v.  Sta£e,  133  Ga.  470 
(5),  66  S.  E.  250.  In  the  case  at  bar  the  judge 
clearly,  fully,  fairly,  and  correctly  instructed 
the  jury  as  to  the  rules  by  which  the  jury  is 
to  pass  on  the  credibility  of  witnesses  and  as  to 
determining  the  weight  of  evidence,  and  also 
as  to  the  law  applicable  to  the  prisoner's  state- 
ment. 

Atkinson  and  Hill,  JJ.,  dissenting  from  the 
ruling  in  this  note.  The  excerpt  from  the  de- 
cision in  Rouse  v.  State,  supra,  quoted  by  the 
majority,  states  a  correct  principle  of  law  ap- 
plicable to  this  case.  See,  also,  Bdenfield  v. 
State,  26  Ga.  App.  206,  108  S.  B.  124.  The 
charge  complained  of  furnishes  ground  for  re 
versaL 
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5.  Criminal  law  ^=»923(4)— Jury  (&=»90— DIs- 
qualifled  when  reiated  to  prosecutor  within 
ninth  degree;  diequallflcatlon  of  Juror  held 
cause  for  new  trial. 

A  juror  in  a  criminal  case  who  is  related, 
either  by  consanguinity  or  affinity,  within  the 
ninth  degree  to  the  prosecutor,  ascertained 
according  to  the  rules  of  the  civil  law,  is  a 
disqualified  juror;  and  such  disqualification  of 
a  juror,  unknown  to  the  defendant  until  after 
verdict,  is  good  cause  for  a  new  trial,  even  if 
the  juror  was  unaware  of  the  disqualification 
before  the  verdict.  Crawley  v.  State,  151  Ga. 
818,  108  S.  E.  238. 

(a)  That  a  juror  is  related  to  the  prosecutor 
in  a  criminal  case  within  the  prohibited  degree, 
which  fact  is  unknown  to  the  defendant  or  his 
counsel  until  after  verdict,  or  which  could 
not  have  been  ascertained  by  either  of  them 
before  verdict  by  the  exercise  of  due  diligence, 
is  cause  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence. 

6.  Criminal  law  ^=s>956(i0)— Facts  to  be 
shown  to  establish  prima  facie  case  for  new 
trial  for  Juror's  disqualification  stated;  evi- 
dence held  not  to  overcome  prima  facie  case 
as  to  Juror's  disqualifloation. 

Where  a  motion  for  new  trial  "is  made  on 
the  ground  of  newly  discovered  evidence,  it 
must  appear  by  affidavit  of  the  movant  and  each 
of  his  counsel  that  they  did  not  know  of  the 
existence  of  such  evidence  before  the  trial,  and 
that  the  same  could  not  have  been  discovered 
by  the  exercise  of  ordinary  diligence."  Oiv. 
Code  1910,  §  6066;  Pen.  Code  1910,  §  1088. 
Under  application  of  the  foregoing  rule,  in  a 
criminal  case,  where  newly  discovered  evidence 
showing  disqualification  of  a  juror  on  account 
of  relationship  to  the  prosecutor  by  marriage, 
unknown  to  the  defendant  or  his  counsel  until 
after  verdict,  is  relied  on  as  a  ground  of  a 
motion  for  new  trial,  the  defendant  makes  out 
a  prima  facie  case  by  showing  that  the  juror 
and  prosecutor  were  related  by  marriage  within 
the  prohibited  degree  at  the  time  of  the  trial; 
that  neither  the  defendant  nor  his  counsel 
knew  of  the  relationship  until  after  verdict; 
and  that  in  response  to  questions  propounded 
on  the  voir  dire  the  juror  stated  that  he  was 
not  related  to  the  prosecutor  by  blood  or  mar- 
riage. Where  such  a  prima  facie  case  is  made 
out,  it  will  not  be  sufficient  to  prevent  a  new^ 
trial  for  the  state  to  show  that  the  defendant 
was  remotely  related  to  the  wife  of  the  pros- 
ecutor, and  that  one  of  his  remote  relatives 
was  related  by  marriage  to  the  juror;  that 
while  striking  the  jury  the  defendant's  counsel 
called  upon  an  old  citizen,  also  remotely  re- 
lated to  defendant,  the  juror,  and  the  prosecu- 
tor, to  give  information  as  to  the  relationship 
of  jurors  to  the  prosecutor  and  the  defendant, 
but  did  not  ask  him  specially  as  to  the  relation- 
ship of  the  disqualified  juror. 

7.  Assignments  of  error  not  ruled  on. 

As  a  new  trial  will  result  from  the  ruling 
in  the  preceding  note,  it  is  unnecessary  to  rule 
upon  the  assignment  of  error  based  upon  the 
aUeged  misconduct  of  the  jury,  which  would  not 
likely  occur  on  another  triaL 


Error  from  Superior  Court,  Coffee  County ; 
J.  I.  Summerall,  Judge. 

Robert  Merritt  was  convicted  of  homicide, 
and  he  brings  error.    Reversed. 

McDonald  &  Willingham,  of  Douglas,  foi^ 
plaintiff  in  error. 

A.  B.  Spence,  Sol.  Gen.,  of  Waycross,  T. 
A.  Wallace  and  Dickerson  &  Kelly,  all  of 
Douglas,  R.  A.  Denny,  Atty.  Gen.,  and  Gra- 
ham Wright,  Asst.  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  [1-6.  7]  1-5."  The  rulings 
announced  in  headnotes  1  to  5,  both  inclu- 
sive, and  7  do  not  require  elaboration. 

[6]  6.  The  seventh  ground  of  the  amended 
motion  for  new  trial  was  based  on  the  al- 
leged disqualification  of  Amos  Meeks,  as  one 
of  the  jurors  who  participated  in  rendering 
the  verdict,  on  account  of  his  relaticm  by 
marriage  to  David  Harper,  brother  of  the 
deceased  and  prosecutor  in  the  case,  within 
the  prohibited  degrees;  such  relation  being 
unknown  to  defendant  or  his  counsel  until 
after  verdict.  As  a  part  of  this  ground  cer- 
tain affidavits  were  set  forth,  in  substance, 
as  follows:  Daniel  Gaskins,  Sr.,  testified 
that  he  was  73  years  of  age,  a  resident  and 
citizen  of  the  county  and  grandson  of  Mark 
Lott;  that  the  great-grandfather  of  Drucilla 
Harper,  wife  of  the  prosecutor,  and  great- 
grandmother  of  Amos  Meeks,  the  juror,  were 
brother  and  sister,  being  children  of  Mark 
I^ott,  the  common  ancestor;  that  he  was  pres- 
ent in  court'  a  portion  of  the  time  that  Rob- 
ert Merritt  was  being  tried  for  the  killing 
of  Walter  Harper,  and  saw  that  Amos  Meeks 
served  as  one  of  the  jurors  that  returned  a 
verdict  of  guilty  against  the  defendant ;  that 
he  was  not  connected  with  the  trial  of  the 
case  in  any  way,  either  for  the  state  or  de- 
fense, and  did  not  communicate  the  facts  as 
to  such  relationship  between  the  juror  and 
prosecutor  to  either  the  defendant  or  any 
one  connected  with  the  case  until  after  the 
trial.  Vincent  Carver  testified  confirmatory 
of  those  portions  of  the  testimony  of  Daniel 
Gaskins,  Sr.,  which  related  to  the  pedigree 
of  the  wife  of  the  prosecutor.  Robert  Mer- 
ritt, the  defendant,  testified  that  at  the  time 
of  the  trial  David  Harper,  the  brother  of  the 
deceased,  took  an  active  part  in  the  handling 
and  conduct  of  the  prosecution,  and  his  name 
appeared  upon  the  indictment  as  the  prosecu- 
tor; that  at  the  trial  the  relatives  of  the 
prosecutor  were  ruled  by  the  court  diflquall- 
fled  as  jurors,  and  in  the  selection  of  a  Jury 
each  juror  was  questioned  under  oath  with 
resi)ect  to  their  relationship  to  the  deceased 
or  the  prosecutor,  and  whenever  a  juror  an- 
swered that  he  was  related  to  the  prosecu- 
tor, either  by  blood  or  marriage,  he  was  held 
incompetent  to  serve  and  excused  for  cause; 
that  a  jury  of  12  men  was  selected  and  sworn 
to  try  defendant,  and  Amos  Meeks  was  one 
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of  them,  and  the  Jury  retamed  a  verdict 
finding  defendant  guilty;  that  Amos  Meetos 
when   questioned  on  his  voir  dire,  testified 
under  oath  that  he  was  not  related  to  the 
prosecutor  in  the  case,  and  deponent  believed 
said  jnror  and  relied  upon  his  evidence  that 
he  was  not  related  to  said  prosecutor  by 
blood  or  marriage,  and  deponent  did  not  have 
any  knowledge,  notice,  or  information  that 
said  Amos  Meeks  was  related  to  the  prosecu- 
tor by  marriage  or  otherwise;  that  he  had 
no  means  or  opportunity  or  way  of  ascertain- 
ing the  fact  of  such  relationship,  for  the  rea- 
son that  the  Juror  had  testified  that  he  was 
not  8o  related  by  blood  or  marriage,  and 
this  defendant  had  no  cause  for  suspecting 
that  he  was  so  related,  and  could  not  have 
ascertained  the  same  by  the  exercise  of  ordi- 
nary care  and  diligence,  and  for  the  reason 
that  he  had  no  information  whatever  of  the 
ancestry  or  kinship  of  said  Amos  Meeks; 
and  that  the  urst  intimation  deponent  ever 
had  as  to  such  relationship  was  long  after 
said  trial  had  been  completed  and  after  he 
had  been  convicted  and  sentenced  therein. 
The  defendant's  counsel  made  a  Joint  affi- 
davit confirmatory  of  the  defendant's  affi- 
davit  as  stated   above,   and,   further,   that 
they  were  the  sole  representatives  of  the  de- 
fendant at  the  trial;  that  neither  of  depo- 
nents had  any  knowledge,  notice,  or  informa- 
tion that  the  Juror  Amos  Meeks  was  related 
to  the  prosecutor,  David  Harper,  by  blood  or 
marriage,  and  had  no  way  or  time  or  means 
for  ascertaining  the  facts  or  suspecting  that 
such  relationship  in  fact  existed;  that  they 
could  not  have  ascertained  them  by  the  ex- 
ercise of  ordinary  care  and  diligence,  for  the 
reason  that  said  Juror  was  placed  upon  them 
for  immediate  action  on  their  part,  and  they 
had  no  information  whatever  of  his  ancestry 
or  kinship,  and  when  he  stated  under  oath 
that  he  was  not  related  to  David  Harper 
deponents  relied  upon  such  statement,  hav- 
ing no  reason  of  any  kind  to  suspect  other- 
wise; and  that  they  did  not  hear  of  said  re- 
lationship until  long  after  the  trial  had  been 
concluded  and  the  defendant  convicted  and 
sentenced  under  the  charge  for  which  he 
was  tried. 

At  the  hearing  of  the  motion  for  new  trial 
the  state,  by  way  of  countershowing,  sub- 
mitted certain  affidavits  as  follows:  Daniel 
Gaskins,  Sr.,  testified  that  he  was  the  same 
person  who  made  an  affidavit  in  this  case 
to  be  used  as  a  part  of  the  amended  motion 
for  new  triaL  In  addition  to  his  testimony 
already  Incorporated  in  the  affidavit  referred 
to,  he  testified  further  that  no  one  of  counsel 
representing  the  defendant  nor  Robert  Mer- 
ritt  himself,  at  any  time  during  the  trial 
of  the  case,  when  he  was  in  attendance  at 
the  court  during  any  stages  in  the  trial,  in- 
quired of  him  as  to  the  relationship  between 
the  Juror  Amos  Me^ks  and  DruciUa  Harper, 
wife  of  David  Harper,  the  prosecutor.  Wal- 


ter Powers  and  J.  0.  RawUns,  In  separate 
affidavits  but  using  exactly  the  same  lan- 
guage, each  testified  as  follows: 

''I  was  present  at  Douglas,  in  the  county  of 
Coffee,  of  said  state  of  Georgia,  during  the  Oc- 
tober term,  1920,  of  the  superior  court  of  said 
county,  and  was  present  in  said  court  during 
all  of  the  trial  in  the  case  of  ttit  State  of 
Georgia  v.  Robert  Merritt,  who  was  charged 
with  murder  for  the  killing  of  Walter  Harper, 
which  trial  resulted  in  a  verdict  of  guilty,  with 
a  recommendation  of  life  imprisonment.  I  was 
present  when  the  jury  which  tried  said  case 
was  selected,  chosen,  and  sworn;  and  on  ac- 
count of  the  large  relationship  which  existed  la 
the  county  between  David  Harper,  the  proseca- 
tor  in  said  case,  and  Robert  Merritt,  defend- 
ant, Mr.  John  Hall  and  Mr.  Daniel  Gasl^ins, 
who  are  amoni;  the  oldest  residents  of  Cof- 
fee county,  Ga.,  were  called  and  requested  by 
Mr.  J.  N.  McDonald,  one  of  the  counsel  rep- 
resenting the  defendant,  Robert  Merritt,  to 
assist  in  ascertaining  and  pointing  out  the  re- 
lationship of  the  jurors  to  either  the  prosecu- 
tor or  the  defendant,  Robert  Merritt,  and  that 
upon  this  request  of  counsel  for  the  defendant 
the  said  John  Hall  and  Daniel  Gaskins  assisted 
in  pointing  out  relationships  between  the  ju- 
rors and  the  prosecutor  and  the  defendant; 
and  that  Daniel  Gaskins  was  present  in  said 
court  during  the  selection  of  the  jury  which 
tried  the  defendant,  Robert  Merritt,  and  that 
be  remained  in  aaid  courtroom,  so  assisting 
in  the  pointing  out  of  r^ationship  until  after 
the  juror  Amos  Meeks,  which  sat  upon  the 
jury  which  convicted  the  defendant,  Robert 
Merritt,  had  been  selected  and  accepted  by 
counsel  representing  the  state  and  the  de- 
fendant, Robert  Merritt,  and  his  counsel  who 
represented  him  upon  the  trial  on  said  case. 
I  further  testify  that  DrudUa  Harper,  the  wife 
of  David  Harper,  the  prosecutor,  is  a  daughter 
of  Cinda  Paulk  Merritt;  that  it  is  generally 
known  over  the  county  by  the  people  who 
know  David  Harper  that  Drucilla.  Harper,  his 
wife,  is  the  daughter  of  Cinda  Paulk  Merritt; 
and  that  any  person  who  did  not  know  who 
the  wife  of  David  Harper  was  before  her  mar- 
riage to  David  Harper  could  have  ascertained 
the  fact  upon  reasonable  Inquiry,  and  by  in- 
quiring of  any  of  the  people  who  lived  in  the 
community  or  neighborhood  of  the  residence 
of  David  Harper;  and  that  a  larger  number 
of  people  attended  the  trial  of  said  case  who 
resided  in  the  vicinity  and  community  of  Da- 
vid Harper,  and  David  Harper  himself,  who 
knew  that  Drucilla  Harper,  the  wife  of  David 
Harper,  was  the  daughter  of  Cinda  Paulk  Mer- 
ritt; that  Robert  Merritt  himself  knew  that 
Drucilla  Harper,  the  wife  of  David  Harper, 
was  the  daughter  of  Cinda  Paulk  Merritt; 
that  Tommie  Merritt,  the  husband  of  Cinda 
Merritt,  and  Robert  Merritt,  Sr.,  the  grandfa- 
ther of  Robert  Merritt,  defendant,  were  first 
cousins;  and  that  Drucilla  Harper,  the  wife 
of  David  Harper,  and  Robert  Merritt  were 
cousins  themselves,  which  fact  was  all  known 
by  Robert  Merritt,  defendant.  2  further  swear 
that  defendant,  Robert  Merritt,  is  a  cousin  of 
Tommie  Merritt,  the  husband  of  Cinda  Paulk 
Merritt,  who  is  related  to  Amos  Meeks,  juror, 
by  marriage;  and  that  Robert  Merritt,  the  de- 
fendant knew,  or  ought  to  have  known,  that 
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Drudlla  Harper,  the  daughter  of  Ginda  Paulk 
Merritt  and  the  wife  of  David  Harper,  pros- 
ecutor, was  flJso  related  to  Amos  Meeks;  and 
that,  if  he  did  not  know  of  said  relationship 
between  Drucilla  Harper  and  Amos  Meeks,  the 
same  could  have  been  ascertained  by  inquiry 
either  by  himself  or  his  counsel  who  repre* 
sent  him  in  the  trial  of  said  case." 

This  ground  of  the  motion  for  new  trial, 
being  based  on  evidence  as  to  disqualifica- 
tion of  the  juror,  discovered  after  rendition 
of  the  verdict,  must  be  determined  under 
application  of  the  rules  laid  down  in  the 
code  and  set  forth  in  the  sixth  headnote.  The 
rule  provides  that — 

"It  must  appear  by  afiSdavit  of  the  movant 
and  each  of  his  counsel  that  they  did  not  know 
of  the  existence  of  such  evidence  before  the 
trial,  and  that  the  same  could  not  have  been 
discovered  by  the  exercise  of  ordinary  dili- 
gence 


*f 


The  evidence  above  stated  shows  that  the 
movant  made  out  a  prima  facie  case.  It 
showed  that  the  juror  Amos  Meeks  was  relat- 
ed to  the  wife  of  David  Harper,  the  prosecu- 
tor, in  the  eighth  degree,  according  to  the 
rules  of  the .  civil  law  by  marriage,  which 
would  disqualify  the  Juror;  the  rule  being 
that  the  relationship  of  a  Juror  within  the 
ninth  degree  to  the  prosecutor  will  disquali- 
fy. The  evidence  also  showed  that  neither 
the  defendant  nor  his  counsel  knew  of  the 
existence  of  such  relationship  between  the 
Juror  and  the  prosecutor  until  after  the  ver- 
dict. It  is  mainly  contended  by  the  state 
that  a  new  trial  should  not  be  granted,  be- 
cause the  defendant  could  have  discovered 
the  relationship  which  formed  the  basis  of 
the  disqualification  of  the  Juror  prior  to  the 
verdict,  by  the  exercise  of  ordinary  care. 
But  under  the  circumstances  as  to  the  remot- 
ness  of  the  relationship  between  the  several 
parties,  as  disclosed  by  the  evidence  above 
set  forth,  and  the  circumstance  that  the  de- 
fendant's counsel  called  upon  the  witness 
Daniel  Gaskins,  Sr..  (who,  the  state  says, 
was  supposed  to  have  known  the  relationship 
of  the  several  parties),  for  the  information 
touching  relationship  of  all  Jurors  either  to 
the  prosecutor  or  to  the  defendant,  and  was 
not  informed  by  him  that  this  Juror  was  re- 
lated, and  the  circumstance  that  while  on 
the  voir  dire,  in  answer  to  the  direct  ques- 
tion by  defendant's  counsel,  the  Juror  him- 
self stated  that  he  was  not  related  to  the  de- 
fendant or  the  prosecutor,  it  cannot  be  sa^d 
that  the  failure  to  discover  the  disqualifica- 
tion of  the  Juror  was  due  to  the  want  of 
ordinary  care  upon  the  part  of  the  defendant 
or  his  counsel.  The  evidence  discloses  a 
bona  fide  effort  to  discover  all  possible  dis- 
qualifications of  Jurors,  and  the  conduct  of 
counsel  in  making  such  attempt  measures 
up  to  the  rules  of  ordinary  care  as  provided 
by  the  statute.    It  might  have  been  that  if 


special  inquiry  had  been  made  of  Daniel  Gas- 
kins,  Sr.,  as  to  the  relationship  of  this  par- 
ticular Juror,  the  fact  of  the  relationship 
would  have  been  discovered ;  but  having  re- 
quested such  information  from  him  as  to 
all  of  the  Jurors,  which  would  include  the 
Juror  Amos  Meeks,  it  would  be  going  beyond 
the  requirements  of  ordinary  care  to  hold 
the  counsel  to  the  necessity  of  making  such 
special  inquiry.  See,  in  this  connection, 
Thomas  v.  State,  52  Ga.  509;  Phillips  v. 
State,  33  Ga.  281  (3), 

Judgment  reversed. 

All  the  Justices  concur. 

ATKINSON   and  HILI^  JJ.,  dissent  from 
the  ruling  in  the  fourth  headnote. 


(152  Ga.  418) 
ANDERSON    V.    RHENEY.      (No.   2661.) 

(Supreme  Court  of  Georgia.    Dec.  15,  ld21.) 

(8yllahu9  hy  the  Court,) 

1.  Appeal  and  error  <S=»I097(6)-— Deoislon  of 
Court  of  Appeals  on  former  appeal  lield  the 
law  of  the  case. 

The  decision  rendered  by  the  Court  of  Ap- 
peals when  this  case  was  before  that  court  is 
the  law  of  the  case  on  the  questions  decided. 
Kheney  v.  Anderson,  22  Ga.  App.  417,  96  S.  E. 
217. 

2.  Appeal  and  error  c=:9840(2)— When  Juris- 
diction of  Court  of  Appeals  on  former  writ 
of  error  not  raised  by  record,  It  cannot  bo 
raised  by  reference  in  the  brief. 

Where  a  case  has  been  carried  to  the 
Court  of  Appeals  on  writ  of  error  and  the 
judgment  complained  of  is  reversed  and  re- 
manded by  that  court  for  another  trial,  and 
after  another  trial  the  case  is  brought  to  this 
court,  and  it  appears  on  the  face  of  the  rec- 
ord that  this  court  has  jurisdiction  of  the 
case,  and  no  issue  is  made  by  the  record  now 
before  us  as  to  the  right  of  the  Court  of 
Appeals  to  entertain  jurisdiction  when  the 
case  was  before  that  court,  there  is  nothing 
before  this  court  to  be  decided  on  the  question 
of  the  jurisdiction  of  the  Court  of  Appeals. 
That  question  cannot  be  raised  by  reference 
only  in  the  brief  of  counsel  for  the  plaintifit  in 
error. 

3.  Evidence  <g=>432»Maker  may  show  by  parol 
that  note  was  made  without  consideration  to 
enable  payee  to  use  It  as  ooliateral  security. 

In  one  ground  of  the  motion  for  new  trial 
it  is  contended  that  the  defendant,  against 
whom  suit  had  been  brought  to  recover  a  judg- 
ment on  a  promissory  note  secured  by  a  deed 
to  real  estate,  where  an  equitable  plea  was 
interposed  containing  a  prayer  that  "the  plain- 
tiff be  required  to  deliver  up  said  note  to  de- 
fendant and  to  execute  a  quitclaim  deed  to  the 
defendant,  covering  the  land  described  in  said 
petition,"  admitted  solemnly  in  judido  that 
when  she  made  the  note  and  deed  the  plaintiff 


^=s>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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agreed  to  send  to  defendant  a  bond  for  title, 
and  that  all  previous  agreements  as  to  the  re- 
conveyance  of  the  property  were   merged   in 
said  bond  for  title,  and  defendant  is  estopped 
from  contradicting  its  terms.    The  law  on  this 
issue  was  settled  adversely  to  the  plaintiff  in 
error   by  the  Court  of  Appeals,  22  Ga.  App. 
417,  96  S.  B.  217.    In  this  ease  the  Court  of 
Appeals  held:  "Where  a  negotiable  promissory 
note    purports  to  have  been  given  'for  value 
received,'  and  suit  is  brought  thereon  by  the 
payee,    the   maker  may   plead,   and  prove   by 
parol,  that  the  ^ote  was  executed  without  con- 
sideration as  between  the  parties,  and  for  the 
sole    purpose    of    enabling    the    payee    to    in- 
dorse it  to  a  third  person  as  collateral  security 
for  a  debt  which  the  payee  desired  to  contract 
and    which    he   promised    to    pay    without   as- 
sistance from  the  maker  of  the  note.    Such  a 
note  is  a  mere  accommodation  poper,  and  while 
in  the  hands  of  the  person  to  be  accommodated, 
is    without    consideration    and    binds    nobody. 
*     ♦     ♦    It  would  be  otherwise  if  the  note  were 
in   tlie  hands   of  an  indorsee  who  received  it 
for  value."     Under  that  ruling  this  ground  of 
the  motion  for  a  new  trial  shows  no  cause  for  a 
'  reversal, 

4.  Remaining    grounds   Insufficient   to    require 
new  trial. 

The  remaining  grounds  of  the  motion  show 
no  cause  for  the  grant  of  a  new  trial. 

Error  from  Superior  Court,  Richmond 
County;   H.  C.  Hammond,  Judge. 

Action  by  N.  Z.  Anderson  against  M.  B. 
Rheney.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Sam  L.  Olive,  of  Augusta,  for  plaintiff  in 
error. 

Wm.  H.  Fleming,  of  Augusta,  for  defend- 
ant in  error. 

GILBERT,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(i:'2  Ga.  396) 
MARSHALL  V.  MATHEWS.     (No.  2456.) 

(Supreme  Court  of  Georgia.     Dec.  15,  1921.) 

(Syllahua   hv   the  Court.) 

I.  Principal  and  agent  <S=s33 — Discharge  Jus« 
tilled  for  misappropriation  of  proceeds  of 
sale,  though  credited  on  salary. 

AVhere  a  superintendent  of  a  farm,  under 
contract  with  the  owner  by  virtue  of  the  terms 
of  which  he  takes  charge  of  animals  upon  the 
farm  and  the  farm  products,  and  under  the  au- 
thority given  in  the  contract,  sells  certain  of 
the  property  thus  in  his  charge  and  control, 
and  fails  to  pay  over  the  proceeds  of  the 
sale  of  the  property  to  the  owner,  as  provided 
in  the  contract,  but  appropriates  it  to  his  own 
use,  though  crediting  the  owner  with  the 
amount  of  the  same  upon  the  account  for  his 
salary,  tiiis  constitutes  such  a  breach  of  the 
contract  and  duty  as  to  justify  his  discbarge. 


(Additional  8yUahu9  ly  Bdiiorial  Staff.) 

2.  Principal  and  agent  ^=»4 1— Instruction  as 
to  disofiargo  for  misappropriation  held  mis- 
leading. 

Where  the  evidence  showed  that  a  farm 
superintendent  selling  hogs  and  claimed  to  have 
appropriated  the  proceeds  to  his  own  use  gave 
the  employer  credit  therefor  on  his  account 
for  salary,  a  modified  instruction  that  if  he 
collected  moneys  belonging  to  the  employer  and 
appropriated  them  to  his  own  use,  "willfully 
intending  to  deprive  M.  [the  employer]  of 
same,"  the  jury  should  find  for  the  employer 
was  misleading. 

Error  from  Superior  Court,  Monroe  Coun- 
ty;  W.  B.  H.  Searcy,  Jr.,  Judge. 

Suit  by  W.  J.  Marshall  against  W.  F.  Math- 
ews. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

W.  EYank  Mathews  was  employed  by  the 
owner  of  a  large  farm  in  Monroe  county  to 
superintend  the  operations  of  the  farm.  The 
contract  was  in  writing.  W.  J.  Marshall 
purchased  the  lands  from  the  owner  there- 
of, who  made  the  contract  with  Mathews 
and  undertook  to  carry  out  the  contract  of 
the  former  owner  with  the  superintendent. 
The  term  of  employment  was  to  end  on  No- 
vember 1,  1919,  unless  the  contract  were  re- 
newed. On  May  13,  1919,  Marshall  discharg- 
ed Mathews,  but  the  latter  refused  to  vacate 
the  premi<^es,  claiming  that  he  had  in  no  way 
violated  the  contract  and  that  he  bad  not 
given  any  cause  for  his  discharge.  He  ten- 
dered his  continued  services  to  Marshall, 
and  offei*ed  to  carry  out  the  contract.  This 
tender  was  refused,  and  Marshall  filed  his 
petition  praying  for  injunction,  etc.  Math- 
ews filed  a  plea  and  answer,  denying  that 
he  had  in  any  way  violated  the  contract 
or  had  done  anything  that  constituted  good 
grounds  for  his  discharge,  and  praying  that 
he  might  recover  certain  stated  sums  as  dam- 
ages for  a  breach  of  the  contract. 

In  the  wri  tten  contract,  which  is  recognized 
as  binding  by  both  parties,  it  was  stipulated, 
among  other  things,  that  Mathews  was  to  give 
his  entire  time  and  attention  to  his  duties 
as  superintendent  of  the  farm,  and  be  charg- 
ed with  the  entire  management  of  the  place, 
including  the  marketing  of  products,  etc.; 
that  the  owner  did  not  undertake  to  furnish 
provisions  for  the  superintendent  and  his 
family,  but  the  latter  was  at  liberty  to  use 
any  of  the  products  of  the  farm  without  ac- 
counting therefor;  but,  further,  that  while 
Mathews  was  to  have  the  free  use  of  the 
products,  the  owner  was  to  receive  the 
proceeds  of  any  sales  made  from  the  farm 
prodncts.  Including  chick^is,  eggs,  etc.  It 
is  alleged  in  the  petition  that  Mathews  sold 
certain  hogs  belonging  to  the  owner  of  the 
farm,  and  appropriated  the  proceeds  of  the 
sale — ^approximately   $60 — to  his    own   use; 
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that  plaintiff  made  a  demftnd  on  Mathews 
for  this  money  and  certain  other  moneys; 
and  that  Mathews  admitted  the  sale  of  the 
hogs  and  the  collection  of  said  money,  and 
that  he  had  converted  the  same  to  his  own 
use.  Other  acts  upon  the  part  of  the  super- 
intendent, alleged  to  be  a  breach  of  the  con- 
tract, were  set  forth  in  the  petition.  Math- 
ews in  his  answer  admitted  selling  the  hogs, 
and  that  there  was  a  part  of  the  proceeds 
of  the  sale  due  Marshall,  and  that  he  was  will- 
ing to  pay  it,  averring  that  he  had  given 
Marshall  credit  for  it  on  his  books,  crediting 
it  upon  his  salary.  Mathews  also  claimed 
that  his  employer  had  ratified  this  action  in 
r^ard  to  the  proceeds  of  the  sale  of  the 
hogs  and  other  collections.  Other  Issues 
were  made  by  the  pleadings,  which  it  is  un- 
necessary to  set  forth.  The  injunction  prayed 
by  Marshall  was  granted.  The  question 
of  damages  claimed  by  Mathews  was  submit- 
ted to  a  Jury,  who  returned  a  verdict  In  favor 
of  Mathews  for  a  given  amount  as  damages. 
Marshall  made*  a  motion  for  a  new  trial, 
wWch  was  overruled,  and  he  excepted. 

Oliver  C.  Hancock,  of  Macon,  and  Persons 
&  Persons,  of  Forsyth,  for  plaintiff  in  error. 

Willinghaiii  &  Willinghaiu,  of  Forsyth,  for 
defendant  in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1,2]  The  evidence  was  conflicting 
upon  the  material  Issues  in  the  case.  The 
plaintiff's  right  to  a  new  trial  depends  upon 
whether  or  not  there  had  been  such  a  viola- 
tion of  the  contract  by  Mathews  while  he 
was  superintendent,  and  such  a  violation  of 
his  duties  to  the  owner  arising  from  the  con- 
tract and  the  mutual  relations  of  one  to  the 
other,  as  Justifled  the  discbarge  of  the  su- 
perintendent. The  evidence  relating  to  this 
question  being  conflicting,  the  court  submit- 
ted it  to  the  Jury;  and  as  a  part  of  the 
court's  instructions  upon  this  subject  be  was 
requested  in  writing  by  the  plaintiff,  Mar- 
shall, to  give  the  following  charge  to  the 
Jury: 

"I  charge  you,  gentlemen  of  the  Jury,  that 
if  you  believe  under  this  evidence  that  W.  F. 
Mathews  collected  moneys  which  belonged  to 
the  plaintifif,  W.  J.  Marshall,  either  from  the 
sale  of  hogs  or  otherwise,  and  if  you  further 
believe  that  W.  Frank  Mathews  appropriated 
said  moneys  to  his  own  use  and  retained  the 
same,  then  I  charjje  you  that  it  would  be  your 
duty  to  find  for  the  plaintiff  and  against  the 
defendant.'* 

The  court  gave  this  charge  in  substance, 
but  added  thereto,  after  the  words  *'and  re- 
tained the  same,"  the  following:  "Willfully 
intending  to  deprive  W.  J.  Marshall  of 
same."     Plaintiff  in  error  insists   that  the 


charge  should  have  been  given  as  requested, 
and  Va!&t  the  addition  made  thereto  by  the 
court  was  error.  This  exertion  to  the 
charge  is  well  taken.  From  the  evidence  in 
the  case  and  from  the  pleadings  it  appears 
that  the  superintendent,  in  addition  to  hav- 
ing charge  of  the  farm,  was  also  intrusted 
with  the  disposition  of  many  farm  products, 
including  chickens,  butter,  eggs,  hogs,  etc. 
One  of  his  duties  to  the  owner  of  these  prod- 
ucts was  to  account  for  the  proceeds  of  the 
sale  of  any  of  them.  If  he  sold  them  and 
converted  the  proceeds  to  his  own  use,  it 
was  a  violation  of  the  duties  he  owed  to  the 
owner.  He  was  receiving  a  salary  for  his 
services,  and  was  given  under  the  contract 
the  right  to  use  any  of  the  farm  products 
for  himself  and  his  family  as  provisions; 
but  when  he  sold  any  of  the  products  it  was 
his  duty  to  account  to  the  owner  for  the 
proceeds.  If  instead  of  doing  this  he  ap- 
propriated such  money  to  his  own  use  and 
retained  it,  then  he  was  guilty  of  a  breach 
of  the  contract  and  of  the  duties  imposed  ' 
thereunder;  and  the  plaintiff  was  entitled 
to  a  charge  directly  to  that  effect.  This 
the  court  did  charge;  but  he  added  the 
words,  as  we  have  seen  above,  *'willfully  in- 
tending to  deprive  W.  J.  Marshall  of  same." 
The  error  of  the  addition  which  the  court 
made  was  that  it  probably  misled  the  Jury, 
because  they  may  have  believed  the  testi- 
mony of  the  defendant  that  he  had  entered 
the  proceeds  of  the  sale  of  the  hogs — had 
credited  the  same  on  his  salary;  and  they 
may  have  believed  that  in  this  way  he  was 
not  "willfully  depriving"  the  owner  of  the 
property  of  his  money.  But  the  owner  of 
the  property  sold  the  proceeds  of  which 
were  in  the  hands  of  the  superintendent, 
had  the  rl^xht  to  have  that  paid  over  to  him 
in  cash,  and  the  superintendent  did  not  have 
the  right  even  to  appropriate  it  to  the  pay- 
ment of  his  salary;  certainly  not,  imless 
the  petitioner  was  defaulting  in  the  payment 
of  the  salary.  Of  course  nothing  here  said 
is  to  be  taken  as  an  Intimation  that  the  su- 
perintendent would  not  have  had  a  reason- 
able time  in  which  to  hand  over  or  remit 
the  proceeds  of  the  funds.  The  particular 
item  of  the  proceeds  from  the  sale  of  the 
hogs  may  have  been  a  comparatively  smaU 
amount;  but  where  an  agent  receives  pro- 
ceeds from  goods  belonging  to  his  principal, 
he  must  promptly,  at  least  within  a  reason- 
able time,  remit  or  turn  over  the  proceeds 
to  his  principal,  and  an  appropriation  of  the 
funds  to  himself  is  a  violation  of  his  duty. 
The  erroneous  charge  was  upon  a  material 
issue,  and  requires  the  grant  of  a  new  trlaL 

Judgment  reversed. 

All  the  Justices  concur. 
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(152  Ga.  425) 

BERRY  V.  ROYAL.     (No.  2473.) 

(Supreme  Court  of  Georgia.     Dec.  16,  1021.) 

(SyUahus  hy  the  Court.) 

i.  Evidence  (@=>434(3)--Parol  evidence  admis- 
sible to  show  fraud  In  procurement  of  deed 
when  grantor  In  possession. 
The  general  rule  is  that  "a  deed  or  bill  of 
sale,  absolute  on  its  face  and  accompanied  with 
possession  of  the  property,  shall  not  be  proved 
(at  the  instance  of  the  parties). by  parol  evi- 
deirce   to  be  a  mortgage  only,  unless  fraud  in 
the  procurement  is  the  issue  to  be  tried." 

(a)  Fraud  in  the  procurement  was  an  issue 
in  this  case;  and  the  jury  found,  under  parol 
evidence  which  was  admissible  for  that  pur- 
pose, that  the  deed  was  intended  as  security 
only. 

2.  Demurrer  properly  overruled. 

It  was  not  error  to  t)verrule  the  demurrer 
to  the  counter  affidavit,  on  the  ground  that  it 
sought  to  vary  the  terms  of  an  unconditional 
written   contract. 

3.  Interest  ^=»46(l)— Right  not  lost  by  refus- 
ing to  tell  debtor  amount  of  debt. 

Under  the  evidence,  which  showed  that  the 
amount  of  principal  found  by  the  jury  in  favor 
of  the  plaintiff  against  the  defendant  was  due, 
direction  is  given  that  the  verdict  and  judg- 
ment be  so  amended  as  to  include  interest  due 
by  the  defendant  to  the  plaintiff. 

.  Error    from    Superior    Court,    Richmond 
County;  H.  C.  Hammond,  Judge. 

Suit  by  John  Berry  against  Gertrude  Roy- 
al. Judgment  for  plaintiff  for  insufficient 
relief,  and  he  brings  error.  Affirmed,  with 
directions. 

Wm.  H.  Fleming,  of  Augusta,  for  plaintiff 
in  error. 

Wright  &  Jackson  and  W.  D.  Irvin,  all  of 
Augusta,  for  defendant  in  error. 

HILL,  J.  John  Berry  sued  out  a  dispos- 
sessory  warrant  against  Gertrude  Royal  as  a 
tenant  holding  o?er,  in  order  to  evict  her 
from  a  certain  house  and  lot  situated  in  the 
city  of  Augusta.  The  defendant  filed  a  coun- 
ter affidavit  to  the  warrant,  denying  the 
tenancy;  and  by  amendment  she  set  up  cer- 
tain facts  upon  which  she  relied  to  disprove 
that  she  was  a  tenant  and  to  establish  the 
fact  that  she  was  in  possession  of  the  prem- 
ises, not  as  a  tenant,  but  as  the  owner,  and 
that  she  had  never  yielded  possession  of  the 
premises  to  the  plaintiff.  She  also  amend- 
ed by  attaching  a  copy  of  the  deed  from  her 
to  the  plaintiff,  under  which  he  claimed  title. 
A  demurrer  to  the  counter  affidavit  as 
amended,  on  various  grounds,  was  overruled, 
and  the  defendant  excepted  pendente  lite. 
On  the  trial  of  the  case  the  Jury  returned  a 
verdict  in  favor  of  the  defendant,  finding 
that  the  relation  of  landlord  and  tenant  did 


not  exist  between  the  plaintiff  and  the  de- 
fendant, but  that  the  defendant  was  the  own- 
er of  the  premises,  subject  to  a  lien  of  in- 
debtedness amounting  to  $244.12  in  favor  of 
the  plaintiff.  No  interest  was  found  on  that 
amount  in  favor  of  the  plaintiff.  Judgment 
was  entered  in  accordance  with  the  verdict. 
The  plaintiff  filed  a  motion  for  new  trial, 
which  was  overruled,  and  he  excepted. 

[1]  1.  The  first  question  to  be  considered 
is  whether  the  deed  from  the  defendant  to 
the  plaintiff,  which  was  absolute  on  its  face, 
could  by  parol  evidence  be  shown  to  be  a 
mere  security,  rather  than  the  absolute  con- 
veyance of  the  fee  to  the  grantee.  Civil 
Code  1910,  §  3258,  provides  that— 

"A  deed  or  bill  of  sale,  absolute  on  its  face 
and  accompanied  with  possession  of  the  prop- 
erty, shall  not  be  proved  (at  the  instance  of  the 
parties)  by  parol  evidence  to  be  a  mortgage 
only,  unless  fraud  in  its  procurement  is  the  is- 
sue to  be  tried." 

One  of  the  issues  made  by  the  counter 
affidavit  was  that  the  deed  from  the  defend- 
ant to  the  plaintiff  was  procured  from  her 
by  fraud ;  that  the  plaintiff  deceived  the  de- 
fendant "by  pretending  great  affection  and 
love  for  her,  and,  after  winning  her  con- 
fidence, did  in  pursuance  of  such  fraudulent 
intent  procure  and  induce  her  to  sign  the 
said  paper,  ♦  ♦  ♦  which  proved  to  be  an 
absolute  transfer  and  assignment  of  all  her 
interest  in  the  property,  instead  of  being 
merely  an  instrument  to  secure  said  Berry 
for  the  money,  as  he  had  falsely  represent- 
ed it  to  deponent."  The  evidence  upon  this 
point  was  conflicting;  the  plaintiff  testifying 
that  the  instrument  was  to  be  an  absolute 
deed,  and  the  defendant,  on  the  other  hand, 
testifying  in  support  of  the  facts  set  out  in 
her  counter  affidavit.  The  jury  found  in  fa- 
vor of  the  defendant;  in  other  words,  that 
the  deed,  though  absolute  upon  its  face,  was 
merely  given  as  security  for  a  debt  due  by 
the  defendant  to  the  plaintiff.  Exception 
was  taken  to  the  allowance  of  the  evidence 
tending  to  show  that  the  deed  w*as  given 
merely  as  a  security  for  debt,  on  the  ground 
that  It  varied  the  terms  of  a  written  con- 
tract. It  has  been  held  by  this  court  a  num- 
ber of  times  that  it  is  permissible  to  show 
by  parol  evidence  the  consideration  for  a 
deed,  and  that  the  deed,  although  absolute  on 
its  face,  may  be  shown  by  parol  evidence  to 
have  been  intended  as  security  only,  w^here 
possession  of  the  property  has  not  been  put 
into  the  grantee,  and  where  the  grantor  has 
retained  possession  of  the  property,  and 
fraud  in  its  procurement  is  the  Issue  to  be 
tried.  Brown  v.  Carmichael,  149  Ga.  648  (2), 
101  S.  E.  124.  And  see  Bashlnski  v.  Swlnt, 
ia3  Ga.  38  (2),  65  S.  E.  152,  and  cases  cited. 
There  was  evidence  in  this  case  tending 
to  show  that  the  defendant  never  yield- 
ed possession  of  the  property  to  the  i^laln- 
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tiff,  but  remained  in  possession  all  the  while, 
and  that  the  deed  was  procured  by  fraud. 

[2]  From  what  has  been  said  above  it  fol- 
lows that  the  court  did  not  err  in  overruling 
the  demurrer  to  the  counter  affidavit  setting 
up  facts  substantially  as  detailed  above,  nor 
in  allowing  parol  evidence  tending  to  show 
that  the  deed  was  Intended  as  security  only. 

[3]  2.  Error  is  also  assigned  on  the  Judg- 
ment based  upon  the  verdict  of  the  Jury, 
which  found  that  the  defendant  was  the 
rightful  owner  of  the  premises,  subject  to 
a  lien  of  indebtedness  of  $244.12  in  favor  of 
the  plaintiff.  This  amount  does  not  express- 
ly include  interest  on  the  amount  due  by  the 
defendant  to  the  plaintiff;  and  it  is  argued 
by  the  defendant  that  the  plaintiff  is  not  en- 
titled to  interest.  Inasmuch  as  the  accumula- 
tion of  interest  was  the  result  of  the  plain- 
tiff's breach  of  his  contract  with  the  de- 
fendant in  failing  and  refusing  to  acquaint 
her  with  the  amount  of  her  debt  to  him  so 
that  she  might  pay  it  It  is  also  argued  that 
under  these  circumstances  the  jury's  verdict, 
'^awarding  him  only  the  principal  without 
interest,  was  a  just  one,  and  should  be  sus- 
tained as  rendered."  We  cannot  agree  to 
this  contention.  Under  the  evidence  the 
amount  found  by  the  jury  was  due;  and,  if 
the  plaintiff  is  entitled  to  recover  that 
amount  as  principal,  he  is  also  entitled  to 
recover  the  interest  thereon.  The  judgment 
of  the  court  below  will  therefore  be  affirmed, 
with  direction  that  the  verdict  and  Judg- 
ment be  so  amended  as  to  include  interest, 
as  well  as  principal,  due  the  plaintiff. 

Judgment  affirmed,  with  direction. 

All  the  Justices  concur. 


(152  Ga.  879) 

DOUGLASS  V.  STATE.     (No.  2829.) 

(Supreme  Court  of  Georgia.     Dec.  14»  1021.) 

(Syllabus  by  the  Court.) 

i.  Criminal  iaw  <S=9925(i)— New  trial  granted 
wliere  Jury  visited  graves  of  murdered  sheriff 
and  attorney  assisting  in  prosecution. 

Two  grounds  of  the  motion  for  new  trial 
have  reference  to  the  conduct  of  the  jury, 
after  the  case  had  been  submitted  to  them  for 
their  consideration,  in  visiting  the  grave  of 
the  deceased  sheriff,  for  whose  homicide  the 
accused  was  on  trial,  and  also  the  grave  of  a 
foiTner  attorney  of  tiiat  county,  who  had  vol- 
unteered to  assist  in  the  prosecution  of  the 
case.  It  is  insisted  that  the  jury  held  prayer 
over  the  grave  of  the  deceased  sheriff,  and 
entered  into  an  informal  discussion  over  the 
grave  of  the  attorney  as  to  his  public  services, 
among  which  was  his  volunteer  assistance  in 
the  prosecution  of  this  case.  These  grounds 
are  more  fully  set  out  in  the  statement  of  the 
case  preceding  Uie  opinion.  While  there  are 
counter   affidavits,    each    denying   in   part  the 


truth  of  the  averments  upon  which  these 
grounds  are  based,  considering  all  of  the  affi- 
davits pro  and  con,  a  new  trial  should  have 
been  granted  on  account  of  the  conduct  of  the 
jury  as  shown  in  these  grounds. 

2.  Criminal  law  <@=>930  —  New  trial  granted 
where  person  wittiin  short  distance  of  window 
of  jury  room  tied  iiangman's  noose. 

Another  ground  complains  that  after  the 
case  had  been  submitted  and  the  jury  were  in 
the  room  provided  for  them,  and  engaged  in 
considering  their  verdict,  numbers  of  people 
gathered  in  the  courtyard  in  sight  of  the  ju- 
rors as  they  came  to  the  windows,  and  one  of 
the  number  of  people  gathered  in  sight  of  the 
jury  tied  a  hangman's  knot  or  noose  in  a  rope, 
and  lifted  the  same  in  view  of  the  jurors  look- 
ing out  of  the  windows,  and  that  thid  was  done 
several  times.  There  are  counter  affidavits 
denying  in  part  the  facts  stated  in  this  ground 
of  the  motion;  nevertheless  the  importance  of 
preserving  the  purity  of  trials  by  jury,  unin- 
fluenced by  outside  demonstrations  or  sugges- 
tions, requires  the  grant  ot  a  new  trial  on  this 
ground. 

3.  Arrest  <S=:968— Duty  of  ofllcer  to  make  object 
and  offlolai  charaoter  known. 

It  is  the  duty  of  arresting  officers,  under 
circumstances  affording  reason  to  believe  that 
their  object  and  official  character  are  unknown 
to  persons  whom  they  seek  to  arrest,  to  so  in- 
form the  latter.  Complaint  is  made  in  this  case 
that  the  court  failed  to  instniet  the  jury  upon 
this  principle  of  law.  Had  there  been  an  ap- 
propriate written  request  duly  tendered,  it 
undoubtedly  would  have  been  the  duty  of  the 
court  to  cover  that  principle  of  law  in  the 
charge.  Inasmuch,  however,  as  the  case  must 
be  returned  for  a  new  trial,  it  is  not  neces- 
sary to  decide  whether  the  omission,  without 
such  a  request,  is  reversible  error. 

4.  Arrest  <@=963(3) —  Homicide  ^=9296  — In- 
struction as  to  right  to  arrest  and  duty  to 
submit  held  erroneous  in  view  of  the  facts; 
otfense  connected  with  possession  of  conceal- 
ed whisky  not  committed  In  officer's  pres- 
ence. 

Under  the  facts  of  the  case,  where  there 
was  no  evidence  that  the  accused  was  attempt- 
ing to  escape,  and  where  the  offense  was  a  mis- 
demeanor, not  committed  in  the  presence  of 
the  arresting  officer,  and  where  the  arrest  took 
place  at  night,  and  the  sheriff,  in  undertaking 
to  effect  the  arrest  of  the  accused,  failed  to 
disclose  his  official  character,  and  it  did  not 
appear  either  by  direct  or  circumstantial  evi- 
dence that  the  official  character  of  the  arrest- 
ing officer  was  known  to  the  accused,  it  was 
error  requiring  the  grant  of  a  new  trial  for 
the  court  to  charge  the  jury  as  complained 
of  in  the  fifth  ground  of  the  motion,  which 
ground  is  set  out  in  the  statement  of  the  case 
preceding  the  opinion  and  also  quoted  in  the 
opinion. 

4.  Other  grounds  not  passed  en. 

Complaint  is  made  that  three  of  the  ju- 
rors who  served  in  the  case  were  not  fair  and 
impartial,  because  they  at  the  time  entertainec* 
preconceived  and   pre-expressed   opinions   that 
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the  defendant  should  be  convicted.  Since  the 
case  is  to  be  returned  for  a  new  trial,  and  these 
jurors  could  not,  under  any  circumstances, 
serve  again,  these  questions  need  not  be  de- 
cided. The  remaining  grounds  of  the  motion 
for  a  new  trial  also  concern  issues  which  can- 
not arise  on  another  trial,  and  will  not  be  de- 
cided. 

Error  from  Superior  CJourt,  Walker  Coun- 
ty ;   Moses  Wright,  Judge. 

James  Douglass  was  convicted  of  murder, 
and  he  brings  error.    Reversed. 

A.    G.  Catron,  sheriff   of   Walker  county, 
was  kiUed  on  May  28,  1921;  and  on  the  trial 


and  knew  I  was  violating  the  law.  I  did  not 
tell  Catron  where  I  lived.  •  •  ♦  I  arranged 
for  these  country  boys  to  bring  the  whisky,  and 
my  aim  was  to  trap  Uiem.' 


After  the  receipt  of  the  information  from 
Ivans  and  the  communication  of  Catron  to 
Wardlaw  a  posse  was  summoned,  including 
the  sheriff,  the  deputy  marshal,  the  sheriff  of 
Catoosa  county,  and  several  other  persons, 
occupying  two  automobiles,  who  went  tn 
search  of  the  persons  reported  by  Ivans.  On 
arriving  at  or  near  Nickajack  Gap,  where 
Douglass  and  Burt  were  to  deliver  the  whls- 
^ky  to  Ivans,  some  one  of  the  posse,  looking 
for  the  homicide' James  Douglass  was  con- ;  ahead,  saw  an  automobile  with  the  top  down, 
victed  of  murder,  without  recomraendation^  ^^anding  on  the  side  of  the  road;  but  at 
The  defendant  introduced  no  evidence,  but  I  ^^^^  °^"^  ^^  ^^^  Poss®  ^^^  any  person  In  or 
made  a  statement  to  the  jury.  The  evidence  about  the  car.  The  moon  was  shining  and 
adduced  by  the  state  on  the  trial,  which  was  <^ast  a  shadow  on  the  running  board  of  the 
practically  undenied  by  the  statement  of  the  automobile.     As  the  posse  approached,  Ca- 


ft 


accused,  was,  in  substance,  as  follows;    On 
the  day  before  the  homicide  Catron  and  W. 


tron  said,  "Boys,  what  have  you  got  in  this 
car?"  or,  **Boys,  what  are  you  loaded  with?" 


A.  Wardlaw,  a  deputy  United  States  marshal, '  and  two  men  sprang  from  the  shadow  on  the 
were  In  Chattanooga,  Tenn.,  and  there  met  running  board.  One  of  them  [Burt]  ran 
one  Joe  Ivans.  Catron  made  a  proposition  !  away,  and  as  he  escaped  the  sheriff  called 
to  Ivans,  which  the  latter,  when  a  witness, o"t»  "Don't  let  that  fellow  get  away."  Sher- 
at  the  trial,  explained  to  be  a  promise  to  pay   ^^  Catron  at  this   moment  threw  his  flash 


a  reward  of  $25  for  each  automobile  contain- 
ing whisky  caught  by  means  of  aid  from 
Ivans,  and  Ivans  said  this  contract  was  con- 


Ilght  on  the  other  man.  and,  as  a  witness 
testified.  "They  went  together — I  don't  know 
which  grabbed  first — and  the  shooting  com- 


fidential.     Sheriff   Catron  and  Wardlaw   on  fenced.  Just  one  right  after,  the  other."    Oth- 


the  same  day  returned  to  La  Fayette,  the 
counfy  seat  of  Walker  county;  and  that 
night,  after  they  had  separated,  the  sheriff 
telephoned  to  Wardlaw  that  he  had  Informa- 


er  members  of  the  posse  ran  with  their  pis- 
tols to  the  rescue  of  Sheriff  Catron,  and  flred 
at  Douglass  as  the  two  men  had  grappled. 
There  were  several  shots,  and  the  sheriff  ex- 


tion  that  there  would  be  a  car  of  whisky  at  |  claimed.  "Oh,  Bill!  I  am  shot;  he  has  killed 
3  o'clock  on  Nickajack  Gap.  This  informa- 1 ™®"  I"  the  excitement  Douglass  escaped. 
tion  came  over  the  telephone  from  Ivans  to  !  ^"^  '^as  afterwards  arrested.  After  the 
Catron.  Ivans  testified  that  one  Headrick  j  shooting  it  was  discovered  that  the  Ford  au- 
came  to  him  and  asked  if  he  wanted  some  j  tomoblle  contained  26  gallons  ot  whisky, 
whisky,  to  which  he  replied  in  the  affirma-  'Sheriff  Catron  died  of  the  pistol  wounds  the 
tive;  that  Headrick  introduced  him  to  I>oug- '  following  night.     He  had  no   warrant,   but 


lass  (the  accused)  and  Willie  Burt;  that  he 
"made  a  contract  with  Douglass  and  Burt 
for  26  gallons  of  whisky  to  be  delivered"  to 
him  (Ivans)  at  or  near  Headrlck's  house  in 
Chattanooga  Valley  at  3  o'clock  the  follow- 
ing morning.  Ivans  did  not  know  Douglass 
or  Burt  prior  to  this  time.  Ivans  "called 
Mr.  Catron  over  the  phone  and  told  him  of 
the  arranirements"  which  he  had  made  with 
Dou^'lass  and  Burt,  at  what  time  they  would 
be  at  the  designated  point,  and  that  they 
would  be  in  a  Ford  car.  Ivans  testified  that 
he  gave  the  sheriff  the  details  as  to  when 
and  where  the  whisky  was  to  be  delivered  to 
him.  Ivans  held  no  ofladal  position  at  this 
time,  but  testified  that  Catron  was  to  give 
him  a  commissrion  as  deputy  sheriff  the  next 
day.  Ivans  resided  in  Chattanooga  at  the 
time  these  arrangements  were  made.  Ivans 
also  testified  as  follows: 

"I  hare  been  in  trouble  in  Chattanooga  for 
selling  liquor.  I  had  been  in  the  liquor,  busi- 
ness two  or  three  months  before  this  homicide. 


was  undertaking  to  make  the  arrest  on  the 
Information  conveyed  to  him  by  telephone 
from  Ivans  at  Chattanooga.  It  is  also  ad- 
mitted by  the  state  that  neither  the  sheriff 
nor  any  one  in  the  party  told  Douglass  and 
Burt  that  they  were  officers,  or  were  under- 
taking to  arrest  them  or  to  search  their  car 
for  whisky.  The  only  words  spc^en  to  the 
accused  were  by  the  sheriff,  as  above  stated. 
Ivans  testified  that  in  the  previous  conver- 
sation between  them  Douglass  said,  "They  . 
would  be  there  if  the  officers  didn't  stop 
them;'*  that  Burt  said,  "if  the  officers 
stopped  him,  he  woula  run,"  but  Douglass 
said,  *'lf  the  officers  stopped  Um,  all  he  was 
to  get  his  eye  on  the  man  that  tried  to  stop 
him."  This  statement  attributed  to  Douglass 
is  denied  in  one  ground  of  the  motion  for  a 
new  trial,  based  upon  newly  discovered  evi- 
dence, where  Headrick  and  Burt  swore 
that  Douglass  did  not  make  the  statement 
attributed  to  him.  In  his  statement  during 
the  trial  Douglass  admitted  the  killing,  but 
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denied  any  knowledge  of  the  purpose  and  ob- 
ject of  the  posse  when  they  approached  him, 
and  denied  that  he  recognized  Catron,  and 
pleaded  self-defense.     He  said: 

"Me  and  this  boy  were  looking  for  a  holdup, 
and  we  thought  they  were  a  bunch  of  crooks 
who  were  $oing  to  take  what  we  had.  That  is 
what  I  thought  at  the  time." 

Douglass  also  insisted  that  it  was  his  first 
trip  **to  fool  with  whisky  ever  in  the  world," 
that  he  had  nothing  at  home  for  his  family 
to  eat,  and  that  this  caused  him  to  enter  in- 
to the  arrangement  with  Ivans.  He  also 
stated  that  when  they  got  to  the  point  where 
they  were  to  meet  Head  rick  and  Ivans  they 
sat  down  on  the  side  of  the  automobile  for 
about  10  minutes,  rolled  and  smoked  ciga- 
rettes, and  had  Just  thrown  the  cigarettes 
down  when  they  were  approached  by  the 
posse. 

After  sentence  the  defendant  filed  a  mo- 
tion for  a  new  trial  on  the  general  grounds, 
which  motion  was  subsequently  amended  by 
adding  grounds  as  follows : 

(1)  That  J.  W.  Mahan,  who  served  as  one 
of  the  Jurors  in  the  case,  was  not  a  fair  and 
impartial  Juror,  having  expressed  an  opinion, 
before  qualifying  as  a  Juror,  that  the  defend- 
ant should  be  burned  or  have  his  neck 
broken. 

(2,3)  The  qualification  of  J.  R.  Chamblee 
and  of  Guy  Welch  as  Jurors  is  attacked  upon 
the  same  ground;  it  being  alleged  thaf  be- 
fore qualifying  each  of  them  expressed  the 
opinion  that  the  defendant  ought  to  be 
hanged. 

(4)  That  the  Jury  were  unduly  intiuenced 
against  the  defendant.  In  that  after  they  had 
retired  to  consider  their  verdict  they  were 
allowed  to  go,  more  than  once,  without  the 
knowledge  of  the  defendant  or  his  attorney, 
to  the  cemetery  and  to  gather  around  the 
grave  of  the  deceased  sheriff;  and  that  Ju- 
rors favoring  unqualified  conviction  sought 
to  control  other  Jurors  by  calling  an  all  Ju- 
rors to  Join  in  prayer. 

(5)  That  the  court  erred  in  charging  the 
Jury  as  follows : 

"However,  I  charge  you  that  if  the  officer, 
Mr.  Catron,  the  deceased,  knew  that  the  de- 
fendant was  about  to  make  an  escape,  he  would 
have  a  right  to  make  an  arrest  to  prevent  such 
an  escape,  or  the  defendant  was  committing  a 
crime,  of  which  the  officers  knew  at  the  time, 
in  the  presence  of  the  officer,  then  the  officer 
would  be  authoriKed  to  make  an  arrest  for  such 
crime;  and,  if  he  was  so  authorized,  it  would 
have  been  the  duty  of  the  defendant  to  have 
submitted  to  the  arrest,  and,  if  he  did  not  sub- 
mit, then  the  officer  would  have  been  author- 
ized to  have  used  such  force  as  was  necessary 
to  perfect  the  arrest,  even  to  the  extent  of 
taking  the  life  of  the  defendant:  and  if  the 
defendant  took  the  life  of  the  officer,  the  de- 
ceased, at  the  time  the  deceased  was  attempt- 
ing so  to  make  the  arrest  legally,  and  the  de- 
fendant knew  at  the  time  he  was  an  officer  so 


attempting  a  legal  arrest,  the  defendant  might 
be  guilty  of  the  offense  of  murder  as  charged. 
What  the  truth  about  all  this  is  you  are  to  de- 
termine from  the  evidence  you  have  heard  from 
the  stand.*' 

Movant  insists  that  this  charge  was  error : 
(a)  In  that  the  court  instructed  the  Jury  that 
an  oflicer  would  be  authorized  to  use  such 
force  as  was  necessary,  "even  to  the  extent 
of  taking  the  life  of  the  defendant,"  where 
the  latter  was  suspected  of  committing  a  mis- 
demeanor; (b)  in  that  the  court  Instructed 
the  Jury  that  "an  officer  without  a  warrant 
had  a  right  to  make  an  arrest  if  the  defend- 
ant was  attempting  to  escape,"  and,  if  neces- 
sary to  prevent  the  escape,  to  kill  the  de- 
fendant. The  objection  to  this  charge  is  that 
there  was  no  evidence  of  any  attempt  to  ar- 
rest the  defendant,  and  that  there  was  no 
evidence  that  the  defendant  made  any  at- 
tempt to  escape  before  the  officer  was  killed ; 
(c)  in  that  the  court  instructed  the  Jury  that 
it  was  the  duty  of  the  defendant  to  submit 
to  arrest,  without  more  fuUy  adjusting  the 
charge  to  the  facts  of  the  case;  movant  in- 
sisting "that  the  defendant  was  approached 
in  the  darkness  of  night  after  midnight,  on 
a  lonely  road  in  a  country  which  was  strange 
to  the  defendant,  by  five  men,  all  of  whom 
were  armed;  but  there  was  no  evidence 
whatever  showing  that  the  def aidant  knew 
that  any  of  these  persons  were  ofiScers,  or 
knew  that  any  arrest  was  intended;"  that 
the  officers  had  no  warrant  and  did  not  make 
known  their  identity  as  officers. 

(6)  Movant  contends  that  the  court  did  not 
instruct  the  Jury  on  the  main  contention  of 
his  defense,  to  wit,  that  it  was  the  duty  of 
officers  in  making  arrests,  under  the  circum- 
stances of  the  case,  to  inform  the  defendant 
that  the  parties  approaching  him  were  ofS- 
cers,  and  that  the  purpose  of  the  officer  was 
to  make  an  arrest,  and  that  this  failure  to 
so  instruct  the  Jury  was  error. 

(7)  Because,  after  the  case  had  been  sub- 
mitted and  the  Jury  had  retired  to  consider 
their  verdict  and  were  being  confined  in  a 
room  with  windows  looking  out  on  the  public 
courtyard,  "that  numbers  of  people  gath- 
ered on  said  courtyard,  in  sight  of  the  Jurors 
as  they  came  to  the  windows.  Movant  shows 
that  while  the  Jury  was  in  the  Jury  room, 
and  while  some  of  the  Jurors  were  leaning 
out  of  the  windows,  looking  down  at  the 
crowd  in  the  public  courtyard,  a  number  of 
men  gathered  at  one  place  in  said  yard,  when 
Sam  Burgess,  one  of  the  men  at  said  gather- 
ing, produced  a  rope  in  the  sight  of  the  Ju- 
rors looking  out  of  the  windows,  and  proceed- 
ed to  tie  a  nmning  knot  or  noose  in  the  rope, 
said  knot  or  noose  being  known  as  the  hang- 
man's knot;  that  the  said  Sam  Burgess  then 
lifted  said  hangman's  knot  and  shook  it  and 
drew  it  in  view  of  Jurors  looking  out  of  the 
window.     Movant  attaches  the  affidavits  of 
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Tom  Gravltt,  J.  A.  Carman,  and  W.  L.  Hamp- 
ton, who  on  oath  say  that  they  and  each  of 
them  saw  the  said  Sam  Burgess  lift  and 
shake  and  draw  said  hangman's  knot  in  the 
plain  sight  of  said  jurors  looking  out  of  the 
window ;  that  this  was  done  by  the  said  Sam 
Burgess  several  times." 

(S)  Because  of  evidence  newly  discovered, 
to  the  effect  that  Douglass,  the  defendant, 
did  not  make  the  statement  as  testified  to  by 
Joe  Ivans,  to  the  effect  that  Douglass  stated 
to  him  on  the  day  before,  in  Chattanooga, 
"that  he  Just  wanted  to  catch  the  eye  of  any 
officer  interfering  with  him." 

(9)  Because  Guy  Welch,  one  of  the  Jurors 
in  the  case,  was  not  drawn  and  summoned  as 
a  juror  for  said  term  of  the  court;  his  name 
was  not  on  the  list  of  the  Jury  as  called,  or 
as  BW(Mrn  on  their  voir  dire,  or  on  the  list 
from  which  the  Jury  was  stricken,  but  he  was 
substituted  for  Guy  West,  whose  name  was  so 
called  and  appeared  on  the  Jury  list,  and  who 
was  selected  as  one  of  the  Jury  to  try  the 
case.    Defendant  and  his  attorneys  were  un- 


enth,  and  tenm  grounds  of  the  amended  mo- 
tion for  a  new  trial,  may  appropriately  be 
discussed  together.  In  these  grounds  com- 
plaint is  made  of  the  conduct  of  the  Jury, 
after  the  case  had  been  submitted  to  them 
for  consideration,  in  visiting  the  grave  of 
the  deceased  sheriff,  for  whose  homicide  the 
accused  was  on  trial,  and  also  the  grave  of 
a  former  attorney  of  that  county,  who  had 
volunteered  to  assist  in  the  prosecution  of 
the  case.  These  grounds  are  more  elaborate- 
ly set  odt  in  the  statement  of  the  case  pre- 
ceding this  opinion.  It  will  sutfice  to  say 
here  that  the  ground  of  the  motion  based 
upon  the  misconduct  of  the  Jury  in  visiting 
the  cemetery  is  supported  by  an  aUldavit  of 
one  of  the  Jurors  to  the  consideration  of 
which  there  was  no  objection,  which,  omit- 
ting the  formal  parts,  is  as  follows: 

"I  was  a  member  of  the  Jury  which  tried  the 
case  of  State  v.  James  Douglass,  on  July  7, 
1921,  and  which  rendered  a  verdict  of  guilty 
July  9,  1921.  At  the  end  of  the  day  of  the 
trial,  the  Jury  seemed  hopelessly  divided,  and 


acaoatated  with  Guy  West  and  Guy  Welch;  ^  -;*  S^^^^^"? 3"*:lsTvt"IL>f. 
and  the  substitution  of  Guy  Welch  for  Guy  i  i(>.2o  the  second  day.  At  the  end  of  the  sec- 
West  was  unknown  to  them  until  after  the   ond  day  the  jury  reported  to  Judge  Wright 


trial  and  the  rendition  of.  the  verdict 

(10)  Because  the  Jury,  after  the  charge  of 
.  the  court,  and  while  they  were  considering 
their  verdict,  were  unduly  influenced  by  be- 
ing allowed  to  go  to  the  grave  of  J.  P.  Shat- 


that  it  was  still  unable  to  reach  a  verdict,  and 
seemed  hopelessTy  disagreed.  After  this  they 
went  to  the  cemetery  where  Sheriff  Catron  was 
buried.  On  the  morning  of  the  third  day,  July 
9th,  the  Jury  again  went  to  the  cemetery  where 


«.„^v  «v^  v«^  «/w.^^4.i-  Ai^^  o,,<4  «»K^«»«crv„A    ^^*®  slain  sheriff  was  buried.     After  being  out 
tuck,  who  had  recently  died,  and  who  was  one   ^^^^  ^  ^^^^^  the' Jury  seemed  to  be  still 


of  the  original  counsel,  and  who,  as  was  well 
known  to  the  Jury,  had  volunteered  to  assist 
in  the  prosecution  of  the  .defendant,  and 
whose  law  firm  was  employed  to  actively  as- 
sist and  participate  in  the  prosecution,  the 
surviving  member  of  said  firm,  Norman  Shat- 
tuck,  did  actively  participate  in  said  prose- 


hopelessly  disagreed,  but  they  went  to  the 
grave  of  the  sheriff  with  perfectly  good  motives, 
and  had  no  idea  of  doing  anything  improper. 
As  they  had  been  unable  to  make  a  verdict  aft- 
er 40  hours  deliberation,  a  number  of  the  ju- 
rors prayed  over  the  sheriff's  grave  fervently, 
that  they  might  receive  spiritual  guidance  and 


cuHon  throughout  the  trial,  and  while  at  the  !  direction  to  reaching  au  agreement  and  making 
M    -r    -n     cf-u  ^4.     t  J        1  4       i  their  verdict    This  was  followed  by  an  agree- 

lo-ave  of  J.   P    Shattuck    and  only  a   few   ^^^^  ^^  ^^  ^^  ^^^^„  ^^  ^^^^^^  ^  ^„^i^  ^^ 

minutes  after  they  had  visited  the  grave  of 
Mr.  Catron,  and  while  they  were  still  con- 
sidering the  verdict,  the  Jury  stopped  at  the 
srave  of  J.  P.  Shattuck.  and  "discussed  his 
life  and  things  connected  therewith,  and  his 
value  to  the  community,  which  matters  in- 
cluded his  interest  in  this  case,  and  by  said 
;?athering  and  discussion  at  said  grave,  par- 
ticularly in  connection  with  their  gathering 
only  a  moment  before  at  the  grave  of  Mr. 
Catron,  the  sympathies  and  emotions  of  the 


guilty,  without  recommendation,  and  the  Jury 
so  reported  within  a  few  minutes  thereafter." 

There  was  also  an  affidavit  by  a  deputy 
sheriff  who  was  in  charge  of  the  Jury,  in 
which  he  swore  that — 

The  Jury  did  visit  the  cemetery  "in  a  body, 
walked  around  through  the  cemetery,  stopped 
at  several  graves,  particularly  at  the  grave  of 
J.  P.  Shattuck,  but  recently  died  (he  being 
the   deceased   attorney   mentioned  in   the   mo- 


against  defendant." 

0.  N.  Chambers,  of  Rossville,  and  W.  H. 
£nnls,  of  Rome,  for  plaintiff  in  error. 

E.  S.  Taylor,  Sol.  Gen.,  of  Summerville, 
Geo.  M.  Napier,  Atty.  Gen.,  Seward  M,  Smith, 
Asst.  Atty.  Gen.,  and  Norman  Shattuck  and 
Rosser  &  Shaw,  all  of  La  Fayette,  for  the 
State. 

GILBERT,  J.  [1]  1,  2.  The  first  and  sec- 
ond headnotes,  relating  to  the  fourth,  sev- 


Jurjr  were  aroused  and  wrought  up,  and  its,*^<^°^'  *^®  Jurors  discussing  the  value  of  Mr. 

verdict  was  unduly  and  Improperly  Influenced    Shattuck  as  a  man  to  the  community,  and  also 

his  financial  worth;  incidentally  some  one  of 
the  jurors  inquired  where  Mr.  Catron  was 
buried,  and  Juror  Sam  Smith  stated  that  he 
knew  where  he  was  buried,  and  would  show 
the  jurors;  that  the  jury  went  to  the  grave  of 
Mr.  Catron,  and  there  was  not  at  any  time  any 
prayer  or  invoking  of  divine  guidance  while  at 
the  grave  of  Mr.  Catron,  neither  did  deponent 
hear  any  suggestion  from  any  source  that  they 
should  engage  in  prayer  at  said  grave,  and 
there  was  no  audible  prayer  of  any  sort  ut- 
tered at  the  grave,  nor  any  suggestions  there- 
of," 
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The  Juror  who  made  the  above-quoted  affi- 
davit retracted,  in  a  subsequent  affidavit, 
all  of  that  portion  thereof  which  stated  that 
the  Jurors  held  prayer  at  the  grave  of  Mr. 
Catron,  and  further  swore  that  no  comment 
was  made  at  the  grave  touching  the  verdict 
to  be  rendered  in  the  case;  neither  was  the 
visit  to  said  grave  in  any  way  referred  to  in 
the  consideration  of  the  verdict  to  be  re- 
turned in  the  case.  This  Juror  swore  that 
in  signing  his  original  affidavit  he  did  not 
understand  that  the  affidavit  stated,  and 
that  he  did  not  intend  to  state  that  the 
Jurors  held  prayer  at  the  grave  of  Mr.  Ca- 
tron. The  Juror  did  not  deny  all  that  was 
contained  in  his  original  affidavit.  There- 
for the  facts  remain  that  at  the  end  of  the 
day  of  the  trial  the  Jury  seemed  hopelessly 
divided;  that  they  had  requested  a  recharge 
on  the  law  of  murder,  which  was  given  on 
the  second  day ;  that  at  the  end  of  the  second 
day  the  jury  reported  to  the  Judge  that  it 
was  still  unable  to  reach  a  verdict  and 
seemed  hopelessly  disagreed ;  that  after  this 
they  went  to  the  cemetery  where  Mr.  Catron 
was  buried;  that  on  the  morning  of  the 
third  day  they  again  went  to  the  cemetery 
"where  the  slain  sheriff  was  buried,"  that 
after  being  out  about  40  hours  the  Jury  still 
seemed  to  be  hopelessly  disagreed,  "but  they 
went  to  the  grave  of  the  sheriff  with  per- 
fectly good  motives,  and  had  no  idea  of  doing 
anything  improper."  Whether  there  were 
prayers  at  the  grave  or  not,  a  verdict  of 
guilty  was  agreed  upon  after  a  long  delay 
and  after  the  visits  of  the  Jury  to  the  graves. 

Under  these  circumstances,  especially  when 
viewed  in  connection  with  the  general  setting 
that  surrounded  the  case,  as  shown  by  the 
entire  record.  It  is  scarcely  probable  that  the 
jury  were  not  influenced  by  their  visits  to 
the  cemetery.  They  may  be,  and  doubtless 
are,  perfectly  honest  and  sincere  in  the  be- 
lief that  they  were  not  influenced.  The  sanc- 
tity and  purity  of  Jury  trials  necessarily 
depend  upon  the  absolute  freedom  of  the 
Jury  from  outside  influences.  It  is  well-nigh 
impossible  to  eradicate  such  influences  as 
these  from  the  minds  of  Jurors.  We  are 
forced  to  this  conclusion  by  the  competent 
evidence  contained  in  the  affidavit  of  the 
deputy  sheriff,  even  if  we  totally  disr^ard 
the  affidavit  of  the  Juror  tending  to  impeach 
his  verdict,  which  we  would  have  been  bound 
to  hold  incompetent  if  the  same  had  been 
objected  to,  and  which  the  trial  Judge  would 
have  been  authorized  to  disregard  even 
though  it  was  not  objected  to  by  the  state's 
counsel. 

[2]  The  seventh  ground  of  the  amended 
motion  complains  that  after  the  case  had 
been  submitted  and  the  Jury  were  in  the 
room  provided  for  them  and  engaged  in  con- 
sidering their  verdict,  numbers  of  people 
gathered  in  the  courtyard  in  sight  of  the 
Jurors  as  they  came  to  the  windows,  and 
one  of  the  number  at  said  gathering  pro- 


duced a  roi>e  in  sight  of  the  Jurors  looking 
out  of  the  windows,  and  proceeded  to  tie  a 
"hangman's  knot  or  noose"  in  the  rope,  and 
lifted  the  same  and  shook  it  and  drew  it 
in  view  of  the  Jurors  looking  out  of  the 
window,  and  that  this  was  done  several 
times.  These  facts  were  sworn  to  by  three 
witnesses,  all  of  whom  are  supported  by  affi- 
davits as  to  their  good  character.  On  the 
hearing  of  the  motion  for  a  new  trial  the 
state  submitted  counter  affidavits,  denying 
in  part  the  facts  alleged  in  this  ground  of 
the  motion.  One  of  these  affidavits  was 
that  of  Sam  Burgess,  alleged  by  the  accused 
to  have  been  the  person  who  tied  the  hang- 
man's knot.  The  material  portion  of  the  affi- 
davit of  Burgess  was  as  follows: 

**It  is  wliolly  untrue  that  on  the  8th  day  of 
July.  1021,  while  the  jury  was  coDsidering  their 
verdict  in  the  above-stated  case,  that  he  pro- 
duced a  rope,  tied  said  rope  into  a  running 
noose  or  hangman's  knot,  and  [did]  lift  said 
running  noose  into  the  view  of  saiil  jurors  in 
the  window  and  shake  said  running  noose  and 
pull  said  running  noose  or  hangman's  knot; 
and  it  is  wholly  untrue  that  he  said,  *We  will 
show  the  jury  what  we  want  done  with  this 
man.'  Deponent  says  that  on  the  8th  day  of 
July,  1921,  with  others,  he  was  standing  in  the 
street  just  a  few  feet  east  of  the  Shearer 
furniture  store;  that  at  the  time  the  jury  con- 
sidering the  above-entitled  cause  was  confined 
in  a  jury  room  on  the  second  floor  of  the  court- 
house, across  the  street  from  deponent,  which 
said  room  has  a  window  opening  on  the  street 
in  which  deponent  was  standing,  but  deponent 
was  approximately  150  feet  from  this  window; 
that  there  was  a  two -horse  wagon  standing  in 
the  street  between  deponent  and  the  court- 
house; that  deponent  and  others  were  discuss- 
ing the  case  the  jury  were  considering,  and 
speculating  on  the  probable  verdict.  Deponent, 
during  the  course  of  the  conversation,  walked 
over  to  the  wagon  standing  in  the  street,  picked 
up  a  leather  whip  lying  in  the  wagon,  and  asked 
some  one  if  he  could  tie  a  hangman's  knot; 
that  some  one  in  the  crowd  then  took  the 
whip  and  tied  some  sort  of  knot,  but  deponent 
does  not  know  that  this  was  a  hangman's  knot. 
This  whip  was  not  help  up  by  deponent  in  the 
sight  of  the  jurors  or  otherwise,  and  deponent 
made  no  remark  about  showing  the  jury  what 
we  want  done  with  this  man,  or  similar  remark. 
Deponent  further  says  that  the  whip  could  not 
possibly  have  been  seen  by  the  jury,  on  ac- 
count of  the  wagon  standing  between  depo- 
nent and  the  jury  room,  and  deponent  made  no 
remark  of  any  sort  which  could  have  been  heard 
by  the  jury.  Deponent  further  says  that  at 
the  time  he  stepped  towards  the  wagon  to  get 
the  whip  he  noticed  that  some  of  the  jurors 
had  their  backs  towards  the  window,  and  that 
none  of  them  were  looking  out  of  the  window 
or  paying  any  attention  to  anything  on  the 
street" 

Affidavits  of  the  Jurors  were  also  submitted 
by  the  state,  the  substance  of  which  were 
denials  on  the  part  of  the  Jury  that  they 
saw  any  person  exhibit  to  them  any  rope 
in  which  a  hangman's  or  similar  noose  had 
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been  tied,  and  did  not  hear  any  person  make 
any  statement  showing  the  Jury  what  they 
should  do  with  the  accused.    Out  of  the  atQ* 
davits  pro  and  con,  on  this  subject,  the  one 
indisputable  fact  is  disclosed  that  some  one, 
standing  about  150  feet  from  the  window  of 
the  room  in  the  courthouse  where  the  Jury 
considering  the  case  were  confined,  tied  a 
"hangman's  noose"  or  similar  knot  in  a  rope 
or  whip;  that  some  of  the  Jurors  were  stand- 
ing at  the  window  with  their  backs  to  the 
courthouse  yard;    and  that  10  only  of  the 
Jurors  swore  that  they  did  not  see  the  tying 
of  the  knot  and  did  not  hear  anything  said 
by    those  connected   with   the  episode.     As 
shown   above,   the  Jury  were  long  divided 
upon    the   question    of    what    verdict    they 
should  retiurn;    they  had  visited  the  grave 
of  the  •*slain  sheriff,"  had  visited  the  grave 
of  the  deceased  attorney  who  had  volunteered 
to  prosecute  the  case  against  the  accused, 
had    discussed    the   public  services   of   this 
attorney  and  the  value,  of  his  life  to   the 
community.     The    slightest    demonstration 
within  the  view  and  comprehension  of  Ithe 
Jury  may  have  been  sufficient  to  turn  the 
delicate  scale  of  Justice,  so  evenly  balanced 
as  it  seems  to  have  been  during  the  delibera- 
tions of  the  Jury.     "The  object  of  all  legal 
investigation  is  the  discovery  of  truth,"  and 
.under  our  law  the  only  source  from  which 
the  Jury  is  permitted  to  gather  the  facts  for 
the  discovery  of  truth  is  from  the  trial  it- 
self.   Influences  such  as  those  referred  to  in 
the  grounds  of  the  motion  for  a  new  trial 
now  under  discussion  may  be  so  slight  and 
so  subtle  that  the  Jurors  themselves^  may  be 
wholly  unaware  of  them;    but   where   thei 
integrity  of  Jury  trials  is  at  stake,  verdicts 
resting  under  such  a  cloud  must  be  set  aside. 
v>e  think  it  follows  from  what  has  been  said 
above  that  the  court  erred  in  not  granting 
a  new  trial. 

[3-5]     3,  4.    Complaint  is  made  that  the 
court  instructed  the  jury  as  follows: 

"However.  I  charge  you  if  the  officer,  Mr. 
Catron,  the  deceased,  knew  that  the  defendant 
was  about  to  make  an  escape,  he  would  have  a 
right  to  make  an  arrest  to  prevent  such  an 
escape,  or  the  defendant  was  committing  a 
crime,  of  which  the  officer  knew  at  the  time, 
in  the  presence  of  the  officer,  then  the  officer 
would  be  authorized  to  make  an  arrest  for  such 
crime,  and  if  he  was  so  authorized,  it  would 
have  been  the  duty  of  the  defendant  to  have 
submitted  to  the  arrest,  and  if  he  did  not 
submit,  then  the  officer  would  have  been  au- 
thorized to  use  such  force  as  was  necessary  to 
perfect  this  arrest,  even  to  the  extent  of  taking 
the  life* of  the  defendant;  and  if  the  defendant 
took  the  life  of  the  officer,  the  deceased,  at 
the  time  the  deceased  was  attempting  so  to 
make  the  arrest  legally,  if  he  did  attempt  le- 
gally so  to  make  the  arrest,  and  the  defend- 
ant knew  at  the  time  he  was  an  officer  so  at- 
tempting a  legal  arrest,  the  defendant  might 
be  guilty  of  the  offense  of  murder  as  charged. 
What  the  truth  about  all  this  is  you  are  to  de- 


termine from  the  evidence  you  have  heard  from 
the  stand." 

The  charge  was  an  instruction  on  the  law 
of  arrest  without  a  warrant,  when  the  ac- 
cused was  attempting  to  escape,  or  the  crime 
was  committed  in  the  presence  of  the  otQcer, 
etc.  Was  this  error  requiring  the  grant  of  a 
new  trial?  Under  all  of  the  facts  of  this 
case  we  think  it  was.  The  evidence  adduced 
on  the  trial  as  to  how  the  killing  occurred 
and  the  facts  and  circumstances  which  pre- 
ceded it  are,  for  all  practical  purposes,  with- 
out conflict.  The  facts  in  this  case  demon- 
strate that  the  sheriff  entertained  an  er- 
roneous idea  as  to  his  right  to  make  an  arrest 
for  a  misdemeanor  without  a  warrant  and 
without  disclosing  his  oflAcial  character.  It 
should  be  obvious  to  all  fair-minded  and  law- 
abiding  citizens  that  it  is  equally  as  impor- 
tant for  arresting  officers  to  confine  themselves 
within  their  legal  rights  in  making  arrests 
as  it  is  the  duty  of  the  citizen  to  peacefully 
submit  when  a  legal  aiTest  is  made  or  sought 
to  be  made.  The  binding  force  of  the  law 
must  rest  upon  all  alike,  the  good  and  the 
bad,  the  public  official  and  the  private  citi- 
zen. For  the  arrest  of  one  charged  with  a 
misdemeanor  our  Penal  Code,  §  917,  declares 
when,  and  when  only,  an  officer  may  make 
an  arrest  without  a  warrant,  to  wit: 

"An  arrest  may  be  made  for  a  crime  by  an 
officer,  either  under  a  warrant,  or  without  a 
warrant  if  the  offense  is  committed  in  his 
presence,  or  the  offender  is  endeavoring  to 
escape,  or  for  other  cause  there  is  likely  to  be 
a  failure  of  justice  for  want  of  an  officer  to 
issue  a  warrant." 

If  the  offense  is  a  felony,  greater  latitude 
is  allowed;  but  this  question  need  not  be 
considered  in  the  present  case.  We  will  un- 
dertake to  examine  carefully  the  statute  Just 
quoted,  as  applied  to  the  facts  of  the  case. 
The  arrest  was  sought  to  be  made  by  an 
officer,  and  on  the  trial  of  the  cause  the 
legality  of  that  arrest  was  properly  made 
an  issue  under  the  statute  in  question.  Ad- 
mittedly, the  officer  was  without  a  warrant. 
First:  Was  the  offense  committed  in  his 
presence?  Under  authority  of  the  case  of 
Pickett  V.  State,  99  Ga.  12,  25  S.  E.  608,  59 
Am.  St.  Rep.  226,  this  question  must  be  an- 
swered in  the  negative.  There  it  was  held 
that— 


t( 


'An  arresting  officer  has  no  authority,  with- 
out a  warrant,  upon  mere  information  that 
another  is  carrying  a  concealed  pistol,  to  arrest 
the  latter  and  search  his  person  for  the  purpose 
of  ascertaining  whether  or  not  he  is  in  fact 
violating  the  law  prohibiting  carrying  concealed 
weapons.  Even  if  he  was  so  doing,  the  offense 
was  not,  in  legal  contemplation,  committed  in 
the  presence  of  the  officer,  and  such  an  ar- 
rest and  search  are  unauthorized  by  law,  and 
are,  within  the  meaning  of  the  Constitution, 
unreasonable." 
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There  the  offense  for  which  the  arrest  was 
undertaken,  as  in  this  case,  was  a  misde- 
meanor. In  the  opinion  Mr.  Justice  Lumpkin 
said: 

"  The  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers  and  effects, 
against  unreasonable  searches  and  seizures, 
shall  not  be  violated.'  Code,  §  5008  [Code  of 
1010,  §  6372].  If  any  search  is  unreasonable 
and  obnoxious  to  our  fundamental  law,  it  is 
one  of  the  kind  with  which  we  are  now  dealing. 
Even  if  the  person  did  in  fact  have  a  pistol^ 
concealed  about  his  person,  the  fact  not  being 
discoverable  without  a  search,  the  offense  of 
thus  carrying  it  was  not,  in  legal  contempla- 
tion, committed  in  the  presence  of  the  officer, 
and  the  latter  violated  a  sacred  constitutional 
right  of  the  citizen  in  assOming  to  exercise  a 
pretended  authority  to  search  his  person  In 
order  to  expose  his  suspected  criminality.'* 

Second.  Was  the  offender  endeavoring  to 
escape?  As  has  already  been  stated,  there  is 
no  evidence  tending  to  show  that  the  offend- 
er made  any  effort  to  escape  until  after  the 
fatal  shooting  had  occurred.  On  the  con- 
trary, unfortunately,  he  stood  his  ground, 
and  the  most  unfortunate  tragedy  took  place. 
Compare,  in  this  connection,  the  case  of 
Giddens  v.  State,  152  Ga.  — ,  108  S.  B.  788. 
Was  there,  for  other  cause,  Ukely  to  be  a 
failure  of  Justice  for  the  want  of  an  officer 
to  issue  a  warrant?  This  unquestionably 
must  be  answered  in  the  negative,  since  the 
undisputed  facts  show  that  the  sheriff's 
agent  in  Chattanooga  gave|him  the  informa- 
tion about  6  o'clock  in  the  evening,  while  the 
sheriff  was  at  the  county  seat  It  is  not  even 
suggested  that  an  officer  to  issue  a  warrant 
was  not  available.  While  the  court  charged 
the  jury  correctly  on  other  principles  of  law 
involved,  including  the  law  of  self-defense, 
based  upon  the  contention  that  the  defendant 
killed  the  deceased  in  the  honest  belief  that 
he  was  about  to  be  robbed,  we  are  of  the 
opinion  that  the  instructions  in  regard  to 
the  right  to  make  an  arrest  without  a  war- 
rant was  unauthorized  under  the  facts  of 
the  case,  and  that  a  new  trial  should  be 
granted.  Perhaps  it  will  serve  a  useful  pur- 
pose to  Iterate  here  a  caution  to  arresting 
officers  that  it  is  their  duty,  under  circum- 
astances  such  as  shown  by  the  record  in  this 
ease,  to  disclose  their  official  character  to 
persons  whom  they  seek  to  arrest;  to  pro- 
vide themselves  with  warrants  in  further- 
ance of  justice,  of  which  they  are  chosen  min- 
isters. In  the  case  of  Davis  v.  State,  79 
Ga.  767,  769,  4.S.  E.  318,  where  the  prosecu- 
tion was  for  a  felony  and  the  question  of  the 
legality  of  an  arrest  was  in  issue,  the  court 
said: 

"If  Tompkins  [the  deceased  1  was  an  officer 
of  the  law,  he  should  have  informed  the  de- 
fendant of  the  fact,  and  of  the  additional  fact 
that  he  had  a  warrant  for  his  arrest  'The  of- 
ficer must  at  the  time  be  engaged  in  executing 


his  duties,  and  the  defendant  must  be  notified 
thereof;  and,  unless  there  be  notification  or 
knowledge  to  this  effect,  the  killing  of  the  offi- 
cer ♦  ♦  •  wiJl  not  be  murder.  •  •  • 
There  was  no  notice  given  the  defendant  by 
Tompkins  that  he  was  an  officer,  or  that  he  had 
a  warrant  for  his  arrest'  ** 

Compare  Croom  v.  State,  85  Ga.  718,  11 
S.  E.  1035,  21  Am.  St  Rep.  179;  Snelling  y. 
State,  87  Ga.  50,  13  S.  E.  154;  Thomas  y. 
State,  91  Ga.  204,  18  S.  E.  305;  McCray  v. 
State,  134  Ga.  at  page  427,  68  S.  E.  62,  20 
Ann.  Cas.  101;  Graham  v.  State,  143  Ga. 
at  page  445,  85  S.  E.  328,  Ann.  Cas.  1917A, 
595;  McCrackin  v.  State,  150  Ga.  718,  105 
S.  E.  487.  The  lawfulness  of  the  arrest,  or 
the  contrary,  is  an  extremely  important  mat- 
ter in  a  case  of  this  character,  as  it  may  de- 
termine whether  the  homicide  is  murder, 
voluntary  manslaughter,  or  justifiable  hom- 
icide. 

Judgment  reversed. 

All  the  Justices  concur. 


(152  Ga.  428) 
BUSSELL  V.  BISHOP.    (No.  2487.) 

(Supreme  Court  of  Georgia.    Dec.  16,  1921.) 

(SyUahuM  by  the  Court.) 

1.  Landlord  and  tenant  ^=s»33l (I)— Injunction 
proper  where  landlord  attempted  to  prevent 
oropper  from  harvesting  crop. 

Under  the  pleadings  and  the  evidence  the 
court  did  not  err,  on  the  interlocutory  hearing, 
in  grantiog  a  temporary  injunction  and  appoint- 
ing a  receiver. 

(Additional  Syllahu»  by  Editorial  Btaif,} 

2.  Landlord  and  tenant  ^=:9323  «  Relation  of 
landlord  and  cropper  Is  one  of  employment. 

The  relation  of  landlord  and  cropper  is  the 
relation  of  employer  and  employee. 

3.  Injunction  ^=s>60  —  Dlsoharge  of  employee 
not  ordinarily  enjoined. 

Ordinarily  an  employer  may  discharge  the 
employee,  and  if  the  employer  is  solvent  the 
employee  is  not  entitled  to  an  injunction  against 
the  breach  of  the  contract,  in  the  absence  of 
other  equitable  grounds. 

Error  from  Superior  Court,  Irwin  County; 
R.  Eve,  Judge. 

Suit  by  Colonel  Bishop  against  Lee  Bus- 
sell.  Judgment  continuing  receivership,  and 
defendant  brings  error.    Affirmed. 

The  parties  to  this  suit  entered  into  a  con- 
tract whereby  the  landowner  was  to  furnish 
the  land  and  fertilizer  and  perhaps  the  seed, 
and  the  other  party  was  to  furnish  the  stock 
and  tools  and  to  perform  the  labor  necessary 
in  the  cultivation  and  gathering  of  the  crops, 
and  they  were  to  divide  the  crops  when  gath- 
ered.    The   crops   were  planted  and   were 


^spFor  other  cases  see  same  topic  and  KEY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 


6a«)  BUSSELIi 

(110 

being  cultivated  In  accordance  with  the  tenns 
of  the  contract.    It  was  alleged  that  on  the 
29th  day  of  July  Lee  Bussell,  the  defendant, 
organized  a  mob,  and,  undertaking  to  dis^ 
guise  himself,  planned  and  plotted  to  either 
kill  the  plaintiff  or  drive  him  away  from  his 
home  and  from  the  property  held  by  the  de- 
fendant, and  which  rightly  and  Justly  be- 
longed to  him.    In  accordance  with  this  plan 
the  defendant.  In  company  with  four  other 
named  men  who  lived  on  the  farm  of  the  de- 
fendant, drove  at  night  within  400  yards  of 
the  plaintiff's  home,  and,  stopping  the  car, 
the  defendant  had  J.  B.  Gaskins  go  up  to 
plaintiff's  home  and  bring  him  down  the  road 
under  the  pretense  that  Gaskins,  with  his 
wife  and  small  children,  were  In  the  ditch 
with  an  automobile  and  needed  the  plaintiff 
to  assist  them  in  getting  out    The  defend- 
ant and  his   associates  were  concealed  in 
bushes  near  the  road  at  a  branch,  the  defend- 
ant having  a  white  doth  or  handkerchief  tied 
over  his  face  as  a  disguise  or  mask;    and 
immediately  upon  the  plaintiff  reaching  the 
point  in  the  road  at  which  the  defendant  and 
his  confederates  had  concealed  themselves, 
the  defendant,  so  masked,  stepped  out,  and, 
pointiog  a  shotgun  at  the  plulntiff,  ordered 
him  to  throw  up  his  hands,  and  proceeded  to 
place  a  sheet  over  his  head  and  to  beat  him 
upon  the  head  with  some  kind  of  an  Instru- 
ment.   Plaintiff  was  Informed  that  he  was 
going  to  be  killed,  and,  having  but  a  moment 
to  live,  he  begged  to  be  allowed  to  pray,  and 
while  down  upon  his. knees  the  defendant 
beat  him  over  the  head  with  all  his  might 
and  power.    Plaintiff  was  also  shot  twice  in 
the  head  by  some  one  In  the  crowd,  and  a 
third  shot  missed  him  as  he  broke  away  and 
ran.    The  defendant  denied  participation  in 
the  proceeding,  and  tried  to  create  the  im- 
pression that  it  was  the  work  of  other  par- 
ties; and,  having  failed  to  kill  plaintiff  and 
get  possession  of  the  joint  property  of  plain- 
tiff and  defendant  and  be  relieved  from  the 
payment  of  his  debt  to  plaintiff,  and  to  retain 
plaintiff's  watch  and  chain,  defendant  sought 
to  frighten  plaintiff  by  creating  the  impres- 
sion in  his  mind  that  he  was  likely  to  be 
killed  should  he  undertake  to  remain  on  the 
farm    and  in   possession    of    the   property. 
Plaintiff  is  satisfied  that  he  saved  his  life 
only  by  flight  on  the  night  referred  to,  and  his 
flight  was  at  great  peril  to  himself.     He 
has  a  large  family,  and  they  are  all  work- 
ing people,  and  with  their  help  he  will  be 
able  to  perform  all  the  labor  about  gather- 
ing the  various  crops;    but,  notwithstanding 
this,  the  defendant  is  insisting  upon  hiring  la- 
borers  and  putting  them  in  the  crop  and  gath- 
ering it  and  charging  this  expense  to  plaintiff. 
Plaintiff  is  in  actual  fear  of  bodily  harm 
from  defendant  if  he  has  to  deal  with  him 
in  the  gathering  of  the  crops  and  dividing 
tbem,  because  of  the  fact  that  he  is  a  negro 
and  the  defendant  a  white  man;   and  plain- 
tiff is  old,  one-armed,  and  suffering  under  the 
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serious  disability  of  the  wounds  caused  by 
the  shots  and  licks  Inflicted  upon  him  by  the 
defendant  and  his  confederates.  There  are 
reputable  white  men  who  will  agree  to  take 
charge  of  the  crops  and  have  him  gather 
them,  and  deal  with  the  defendant  in  the  set- 
tlement; and  plaintiff  is  willing,  if  the  court 
should  think  proper,  for  all  of  the  costs  of 
the  receivership  proceeding  to  be  taken  from 
his  interest  in  the  property.  The  prayer  Is 
that  a  receiver  be  appointed  to  take  charge  of 
the  property  and  to  hold  the  same  subject  to 
the  order  of  the  court,  and  that  the  crops  be 
delivered  and  the  plaintiff  have  his  part,  and 
a  complete  adjustment  of  the  accounts  be- 
tween plaintiff  and  defendant.  The  court 
granted  a  temporary  restraining  order,  and 
appointed  a  temporary  receiver  to  harvest 
the  crops  by  letting  the  plaintiff  and  his  fam- 
ily perform  the  labor  thereof.  On  the  inter- 
locutory hearing  W.  H.  Cofleld  was  continued 
as  receiver.  To  this  judgment  the  defendant 
excepted. 

J.  M.  Lee,  of  Mystic,  and  Qulnoey  &  Hice, 
of  Ocllla,  for  plaintiff  In  error. 

Homer  Oxford  and  Walter  M.  Rogers,  both 
of  OdUa,  for  defendant  In  error. 

HILL,  J.  (after  stating  the  facts  as 
above).  [2, 3]  The  relation  between  the  par- 
ties was  that  of  landlord  and  cropper.  The 
relation  of  landlord  and  cropper  is  really  the 
relation  of  employer  and  employee.  Ordi- 
narily the  employer  may  discharge  the  em- 
ployee; and  if  the  employer  is  solvent  an 
employee  Is  not  entitled  to  an  Injunction 
against  the  employer  for  a  breach  of  the  con- 
tract. In  the  absence  of  other  equitable 
grounds. 

[1]  It  has  in  effect  been  held  by  this  court 
that  where  the  relation  of  landlord  and  crop- 
per exists,  the  landlord  cannot  be  enjoined 
from  taking  charge  of  the  crops,  In  the  ab- 
sence of  an  allegation  of  insolvency;  the 
cropper  having  an  adequate  remedy  at  law. 
Nicholson  .v.  Cook,  76  Ga.  24.  It  will  be  not- 
ed, however,  In  this  case  that  the  landlord 
did  not  elect  to  breach  his  contract  with  his 
cropper  and  suffer  the  legal  consequences 
thereof;  but  he  sought  to  frighten  the  crop- 
per .and  to  compel  him  through  fright  to 
abandon  his  contract.  The  landlord  resort- 
ed to  violence,  in  short,  to  mob  violence,  to 
effectuate  his  Intent  and  purpose,  according 
to  the  allegations  of  the  cropper's  petition, 
and  to  the  evidence  offered  by  the  cropper 
in  support  thereof.  While  the  solvent  land- 
lord may  not  be  enjoined  from  breaching  his 
contract  with  his  cropper,  and  from  entering 
into  and  taking  possession  of  the  crop, 
though  wrongfully,  the  solvent  landlord  has 
no  more  right  to  compel  the  cropper  to  aban- 
don his  crop,  and  to  flee  in  fear  from  the 
premises,  than  such  landlord  has  by  similar 
means  to  compel  any  other  person  to  breach 
his  contract,  and  to  abandon  his  work.  It 
therefore  seems  to  us  that  the  Judge  was 
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authorized,  under  the  peculiar  facts  of  this 
case,  to  issue  an  Injunction  against  the  land- 
lord, though  solvent,  restraining  him  from 
going  upon  and  taking  charge  of  the  crops 
by  the  means  and  In  the  manner  alleged  In 
the  petition.  That  Is  to  say,  a  court  of  equi- 
ty may  enjoin  a  landlord,  though  solvent, 
from  attempting  by  mob  violence  to  Intim- 
idate his  creeper  in  order  to  compel  him  to 
breach  his  contract  and  to  abandon  his  crop 
after  the  crop  Is  practically  matured.  Not 
only  did  the  landlord  and  his  friends,  accord- 
ing to  the  allegations  of  the  plaintiff,  assault 
the  plaintiff,  but  the  landlord  thereafter  and 
on  several  occasions  drove  his  car  at  night 
up  to  and  near  the  house  In  which  plaintiff 
lived,  and  conducted  himself  In  such  manner 
as  to  lead  to  a  reasonable  Inference  that  a 
further  assault  upon  the  plaint!^  was  Immi- 
nent, unless  plaintiff  should  leave  the  prem- 
ises. For  the  reasons  already  Indicated,  we 
cannot  hold  that  the  judge  abused  his  discre- 
tion In  enjoining  the  defendant  from  inter- 
fering with  the  cropper,  and  In  appointing  a 
receiver  to  supervise  the  harvesting  of  the 
crop."  While  the  receiver  is  appointed  with 
the  usual  powers  of  a  receiver,  it  neverthe- 
less appears  that  the  receiver  was  authorized 
to  permit  the  plaintiff  himself  to  gather  the 
crops,  but  under  the  supervision  of  the  re- 
ceiver. 

In  addition  to  the  facts  peculiar  to  this 
case  already  pointed  out,  attention  is  called 
to  the  further  fact  that  the  relation  of  land- 
lord and  cropper  existed  between  the  plain- 
tiff and  defendant  for  the  years  1918  and 
1910,  and  that  the  entire  crops  made  during 
the  year  were  turned  over  to  the  defendant, 
and  the  plaintiff  had  not  been  able  to  procure 
from  the  defendant  any  settlement  of  his  ac- 
count, or  any  settlement.  In  other  words, 
under  the  allegations  of  plain tlfiTs  petition, 
and  in  vIqw  of  the  evidence  offered  in  sup- 
port thereof,  it  appears  that  the  plaintiff  can- 
not adjust  all  of  his  differences  with  the  de- 
fendant in  one  action  for  the  breach  of  the 
contract  for  1920.  An  accounting  is  neces- 
sary in  order  to  settle  the  account  between 
plaintiff  and  defendant  for  the  previous 
years.  It  would  seem,  therefore,  that  equity 
should  also  Interpose  for  the  purpose  of 
avoiding  a  multiplicity  of  suita. 

Judgment  affirmed. 

All  the  Justices  concur. 


(152  Ga.  419) 

CLARE  et  al.  v.  DREXLER.    (No.  2666.) 
(Supreme  Court  of  Georgia.    Dec.  15,  1921.) 

(ByUdhu9  hy  the  Court.) 

I.  Appeal  and  error  ^=s>728(3)»At8ignment  to 
exclusion  of  evidence  should  shew  what  wit- 
ness would  have  testified. 

An  assignment  of  error  complaining  of  the 
refusal  of  the   trial  court  to  allow  a  named 


witness  on  direct  examination  to  answer  a 
question,  which  fails  to  state  literally  or  in 
substance  what  the  witness  would  have  testified 
had  he  been  permitted  to  answer  the  ques- 
tion, is  insufficient  to  present  any  question  for 
decision.  Cobb  v.  Coffey,  149  Ga.  264,  99  S. 
E.  864;  Rogers  v.  Condon,  144  Ga.  390,  87 
S.  E.  397;  Featherston  v.  American  National 
Bank,  146  Ga.  13,  90  S.  E.  282. 

2.  Appeal  and  error  ^=»302(3)  —  Ground  of 
motion  complalnrng  of  admission  of  maps 
should  Indicate  what  they  showed  or  set  them 
forth. 

An  assignment  of  error  upon  the  ruling  of 
the  court  in  regard  to  the  admission  of  cer- 
tain maps  in  the  return  of  processioners,  and 
the  admission  of  certain  evidence  in  reference 
to  these  maps,  will  not  be  considered  where  it 
does  not  appear  from  the  ground  of  the  motion 
itself  what  the  maps  show,  and  no  copy  of  the 
maps  is  set  forth  in  the  ground  or  attached  to 
the  motion  as  an  exhibit. 

3.  Appeal  and  error  ^=:»302(3)  —  Ground  of 
motion  complaining  of  refusal  to  exclude  evi- 
dence must  set  it  out  or  attach  It  as  an  ex- 
hibit. 

A  ground  of  the  motion  for  new  trial,  as- 
signing error  upon  the  overruling  by  the  court 
of  a  motion  to  rule  out  evidence,  which  does 
not  set  forth  in  substance  the  evidence  alleged 
to  be  objectionable,  or  attach  the  same  to  the 
motion  as  an  exhibit,  is  incomplete,  and  the 
court  will  not  look  to  other  grounds  of  the 
motion  nor  to  the  record  to  complete  such 
ground. 

4.  New  trial  ^=935— Not  granted  for  admission 
of  evidence  not  shown  to  be  material  or  ta 
have  probative  value. 

Certain  grounds  of  the  motion  for  new  trial 
relate  to  the  admission  of  evidence,  but  neither 
the  materiality  of  this  evidence  nor  that  it  has 
any  probative  value  Is  made  to  appear;  and 
the  court  will  not  grant  a  new  trial  upon  the 
ground  that  such  evidence  was  admitted,  even 
though   the   evidence  is  apparently  irrelevant. 

5.  Appeal  and  error  ^s»724 (4)— Assignment  of 
error  should  show  objection  to  evidence  and 
ground  thereof. 

An  assignment  of  error  on  the  ground  that 
the  court  erred  in  admitting  certain  evidence, 
without  showing  that  it  was  objected  to  at 
the  time  it  was  offered,  and  upon  what  ground 
the  objection  was  based,  raises  no  question  for 
decision. 

6.  Appeal  and  ^  error  ^=:»302  (3)— Assignment 
of  error  should  state  name  of  witness  whose 
testimony  Is  admitted  or  rejected. 

An  assignment  of  error  in  a  motion  for  new 
trial,  relating  to  the  admission  or  rejection  of 
the  testimony  of  a  witness,  should  show  the 
name  of  such  witness.  Sims  v.  Sims,  131  Ga. 
262,  62  S.  E.  192;  Hunter  v.  State,  148  Ga. 
566,  97  S.  E.  523.  This  ruling  covers  grounds 
8,  9,  10,  11,  14,  and  19  of  the  motion. 

7.  Appeal  and  error  ^=»302(3)  —  Assignment 
of  error  should  show  ground  of  objection  to 
evidenoe. 

In  grounds  15  and  16  of  the  motion,  error 
is  assigned  upon  the  admission  of  the  evidence 
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of  a  named  witness,  but  does  not  show  upon 
what  ground  the  objection  is  based;  and  the 
assignment  of  error  is  therefore  incomplete. 

8.  Appeal  and  error  ^=9728(1)  »  Assignment 
of  error  complaining  of  admission  of  map 
held  insuffiolent 

An  assignment  of  error  upon  the  admission 
in  evidence  of  a  map  by  a  named  witness  is 
without  merit,  where  it  fails  to  state  at  least 
substantially  what  the  map  shows,  and  how  it 
was  hurtful  to  the  movant.  The  mere  objection 
to  the  evidence  on  the  ground  that  it  was  made 
by  one  who  was  "not  a  competent  surveyor  and 
not  competent  to  make  a  plat'*  is  not  sufficient 
to  show  error. 

9.  Trial  ^=:»256(4)  —  More  elaborate  charge 
should  be  requested. 

The  grounds  of  the  motion  relating  to  the 
failure  of  the  court  to  charge  do  not  point  out 
any  essential  issues  not  covered  by  the  instruc- 
tions given.  If  a  more  elaborate  charge,  cov- 
ering certain  presumptions  arising  from  facts 
alleged  to  have  been  proved,  was  desired,  a 
request  for  a  charge  upon  those  subjects  should 
have  been  made. 

10.  Boundaries  ^s>36(3)  — >  Map  made  under 
order  of  court  on  agreement  of  parties  not 
conclusive  on  them. 

A  map,  though  made  under  order  of  the 
court  granted  upon  the  agreement  of  parties, 
and  made  by  a  person  appointed  by  the  court, 
is  not  an  official  map  or  survey,  and  is  not  con- 
clusive upon  the  parties. 

11.  Whether  inaccuracy  in  Instruction  would 
require  new  trial  not  decided. 

In  stating  the  contentions  of  the  parties, 
the  court  charged  as  follows:  ''The  plaintiff 
further  alleges  and  contends  that,  starting  from 
said  point,  and  running  south,  the  defendant 
claims  possession  of  a  certain  strip  of  land 
which  at  the  southern  point,  71  chains  from 
the  starting  point,  is  71  chains  wide,  I  pre- 
sume from  the  pleadings,  and  23  chains  and 
23  links  wide  at  the  south  point,  which  land  is 
a  part  and  parcel  of  lot  208,  to  which  plaintiff 
claims  title,  and  said  strip  of  land  is  not  in 
the  possession  of  said  defendant;  said  line  so 
insisted  upon  by  defendant  being  at  said  south- 
ern point  5  chains  east  from  the  true  original 
line  between  lots  207  and  208."  This  charge 
is  excepted  to  upon  the  ground  that  it  is  a  mis- 
statement of  the  contentions  of  the  plaintiff. 
The  expression,  "which  at  the  southern  point, 
71  chains  from  the  starting  point,  is  71  chains 
wide,'*  is  obviously  a  mistake.  No  opinion, 
however,  is  expressed  as  to  whether  the  mis- 
take would  require  the  grant  of  a  new  trial,  as 
the  court  will  not  commit  the  same  error  when 
charging  the  Jury  upon  the  next  trial. 

12.  Bouifiiarles  «=»36(3),  43,  46(5)  —  Party 
not  entitled  to  have  survey  under  order  of 
oourt  made  the  Judgment  of  the  court;  order 
held  not  to  make  surveyor'  arbiter  so  as  to 
maks  line  conclusive;  survey  and  plat  made 
under  order  of  court  held  presumptively  cor- 
rect. 

Where  an  order  was  taken  in  a  pending 
idt,  by  agreement  of  the  parties,  for  the  ap- 
pointment by  the  court  of  a  surveyor  to  run 


a  true  line  between  two  lots  of  land,  one  of 
which  was  owned  by  the  plaintiff  and  the  other 
by  the  defendant,  and  a  surveyor  appointed  by 
the  court  to  run  such  line  surveyed  the  line 
and  made  a  return  thereof  to  the  clerk  of  the 
superior  court,  certifying  that  this  was  the 
true  line,  the  order  providing  for  such  return 
and  the  filing  of  the  report,  the  party  to  whom 
the  report  was  favorable  was  not  entitled,  upon 
motion,  to  have  the  survey  thus  returned  made 
the  judgment  of  the  court  and  a  decree  entered 
accordingly. 

(a)  The  order  referred  to  above  did  not  sub- 
mit the  case  to  the  surveyor  as  an  arbiter  or 
umpire,  so  as  to  make  the  line  run  by  him  con- 
clusive upon  the  parties;  but  upon  the  trial 
of  the  case  they  could  contest  the  correctness 
of  the  line. 

(b)  Nevertheless  the  survey  and  plat  made 
in  accordance  therewith,  and  so  returned  by  the 
surveyor  appointed  as  above  shown,  were  pre- 
sumptively correct,  and  the  court  erred  in  ad- 
mitting the  plat  and  return  in  evidence  with 
such  restriction  put  upon  it  as  deprived  it  of 
the  force  of  this  presumption. 

13.  Sufficiency  of  evidence. 

As  the  case  is  remanded  for  a  new  trial, 
no  opinion  is  expressed  as  to  the  sufficiency  of 
the  evidence  to  support  the  verdict,  nor  as  to 
the  sufficiency  of  the  evidence  to  authorize  cer- 
tain charges  which  are  complained  of  on  the 
ground  that  there  was  no  evidence  authorizing 
them. 

Error  from  Superior  Court,  Ben  HiH  Coun- 
ty; O.  T.  Gower,  Judge. 

Action  between  M.  E.  Clare  and  others  and 
George  Drexler.  Judgment  for  the  latter, 
and  the  former  brings  error.    Reversed. 

D.  E.  GrifDn,  of  Fitzgerald,  and  Geo.  F. 
Gober,  of  Atlanta,  for  plaintiffs  in  error. 

Eldridge  Cutts  and  A.  J.  McDonald,  both 
of  Fitzgerald,  for  defendant  in  error. 

BECK,  P.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(152  Ga.  422) 
FONTANA  V.  STATE.   (Nou  2817.) 

(Supreme  Court  of  Georgia.     Dec.  16,  1021.) 

(ByUahus  by  the  Court.) 

Assault  and  battery  ^=»57— One  shooting  and 
killing  another  cannot  be  guilty  of  offense 
of  shooting  at  another. 

Where  one  intentionally  shot  at  another 
and  killed  the  person  he  shot  at,  he  was  guilty 
either  of  murder  or  of  some  lower  grade  of 
homicide,  or  not  guilty,  according  as  the  evi- 
dence may  have  shown  circumstances  of  excuse, 
justification,  or  mitigation;  and  although  the 
crime  charged  involved  that  of  shooting  at  an- 
other, he  could  not  be  guilty  of  the  technical 
offense  of  shooting  at  another,  as  defined  in 
section  115  of  the  Penal  Code  of  1910,  and 
the  judge  did  not  err  in  refusing  to  give  that 
section  in  charge  to  the  jury. 
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Error  from  Superior  Court,  Richmond 
County;    John  D.  Humphries,  Judge. 

J.  A.  Fontana  was  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

Sam  L.  Olive  and  W.  Inman  Curry,  both  of 
Augusta,  for  plaintilF  in  error. 

A.  L.  Franklin,  SoL  Gen.,  of  Augusta,  John 
M.  Graham,  of  Atlanta,  Geo.  M.  Kapler,  Atty. 
Gen.,  and  Seward  M.  Smith,  Asst.  Atty. 
Gen.,  for  the  State. 

BECK,  P.  J.  J.  A.  Fontana  was  tried 
under  an  indictment  charging  him  with  mur- 
der, it  being  charged  that  he  did  kill  and 
murder  a  named  decedent  by  shooting  her 
with  a  pistol.  He  was  convicted  of  the 
offense  of  murder;  and,  the  Jury  having 
recommended  him  to  the  mercy  of  the  court, 
he  was  sentenced  accordingly.  The  defend- 
ant made  a  motion  for  a  new  trial,  which 
was  overruled.  The  original  motion  con- 
tained only  the  general  grounds.  The  amend- 
ment to  the  motion  assigns  error  upon  the 
refusal  of  the  court  a  request  to  give  in 
charge  to  the  jury  the  following: 

Criminal  Code,  §  115.  ''Shooting  at  An- 
other* Any  person  who  shall  be  guilty  of  the 
offense  of  shooting  at  another  except  in  his 
own  defense  or  under  circumstances  of  justifi- 
cation, according  .to  the  principles  of  this 
Code,  with  a  gun.  pistol,  or  other  instrument 
of  like  kind,  shall  be  punished  by  confinement 
in  the  penitentiary  not  less  than  one  nor 
more  than  four  years." 

The  court  did  not  err  in  refusing  the  re- 
quest to  charge.  The  defendant  was  indicted 
and  tried  for  the  offense  of  murder.  If  he 
intentionally  shot  at  decedent  and  killed  her, 
then  he  was  guilty  either  of  murder  or  of 
some  lower  grade  of  homicide,  or  not  guilty 
of  any  crime  because  of  some  ground  of 
justification  or  excuse.  The  offense  of  shoot- 
ing at  another,  where  the  shooting  at  the 
other  resulted  in  the  death  of  the  person 
at  whom  it  was  aimed,  is  not  contemplated 
in  the  code  section  referred  to  above.  The 
shooting  at  another  which  falls  within  the 
purview  of  that  statute  is  a  shooting  which 
does  not  result  in  aeath. 

Judgment  affirmed. 

All  the  Justices  concur. 


(152  Ga.  423) 

DANIEL   V.    STEWART. 

(Supreme  Court  of  Georgia. 


(No.   2453.) 
Dec.  16,  1921.) 


(Bylldbus  ly  the  Court.) 

Wills  <S=»60l(8)«Devl8&  held  to  give  fee 
simple  not  cut  down  by  expression  of  desire 
that  devisee  should  not  sell. 

This  was  an  equitable  suit  brought  by  the 
son  of  Cora  Wooteu  Daniel,  to  enjoin  her  from 
cutting    and    removing    timber    from    certain 


lands,  the  plaintiff  claiming  as  remainderman 
under  the  will  of  John  T.  Stewart.  The  sixth 
item  of  testator's  will  is  as  follows:  *'I  will 
and  desire,  after  Charlie's  part  is  cut  off  of 
Lot  No.  43,  that  the  balance  I  own  of  said 
lot  be  divided  into  five  equal  shares  by  lines 
running  east  and  west,  and  my  daughter,  Cora 
Woo  ten,  to  have  the  first  two  shares  south 
and  next  to  Charlie's  part,  and  my  daughter, 
Tyree  Pruitt,  to  have  the  next  two  shares  or 
parts,  and  my  daughter,  Mrs.  Cnllie  Ragan. 
the  remaining  one  part  on  the  north."  The 
ninth  item  of  the  will  is  as  follows:  *'I  nom- 
inate and  appoint  my  son,  Charlie  L.  Stewart, 
as  executor  of  this  my  last  wiB  and  testament. 
I  further  desire  that  none  of  the  legatees  sell 
or  incumber  the  lands  herein  willed  to  them; 
so  that  my  grandchildren  also  may  enjoy  the 
fruits  of  my  labor."    Hel^: 

Testator's  daughter,  Cora  Wooten,  took .  an 
absolute  fee-simple  estate  in  the  lands  devised 
to  her  under  item  6  of  the  will;  and  this 
absolute  or  fee-simple  estate  was  not  cut  down 
by  the  provision  in  the  ninth  item  of  the  will, 
i^mith  V.  Slade,  151  Ga.  176,  106  S.  B.  106; 
Civ.  Code  1910,  f  3650. 

2.  Demurrer  erroneously  overruled. 

The  court  therefore  erred  in  overruling 
the  demurrer  to  the  petition,  which  sought  to 
enjoin  the  daughter,  Cora  Wooten  Daniel, 
from  cutting  the  timber  upon  the  lands  devised 
to  her  in  the  sixth  item  of  the  will,  and  in 
subsequently  granting  an  interlocutory  in- 
junction enjoining  her  from  cutting  the  timber 
on  said  lands. 

Error  from  Superior  Court,  Calhoun  Coun- 
ty;   R.  O.  Bell,  Judge. 

Suit  by  J.  L.  Stewart,  next  friend,  against 
C.  W.  DanieL  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

A.  L.  Miller,  of  Edison,  for  plaintiff  in 
error. 

H.  T.  SUigleton,  of  Edison^  for  defendant 
In  error. 

HILL,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(1S2  Ga.  393) 

MURPHY  V.  METROPOLITAN  LIFE  INS. 
CO.    (No.  2426.) 

(Supreme  Court  of  Georgia.    Dee.  15,  1021.) 

(Syllabus  hy  the  Court.) 

Insurance  ^=:>400~lnsurer  under  incontestable 
policy  not  released  because  Insured  came  to 
Ills  death  at  the  hands  of  Justioe. 

In  a  suit  upon  a  policy  of  life  insurance  con- 
taining a  provision  that  it  shall  be  incontestable 
after  one  year  from  the  date  of  its  issue,  ex- 
cept for  fraud  or  misstatement  of  age,  where 
the  petition  shows  that  the  policy  was  in  force 
for  more  than  one  year,  and  does  not  show  any 
fraud  or  misstatement  of  age,  but  does  show 
that  the  death  of  tiie  insured  was  by  the  bauds 
of  justice,  the  petition  is  not  subject  to  demur- 
rer on  the  ground  that  it  shows  that  there  is 
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so  cause  of  ftction,  because  the  fact  alleged 
therein  that  the  insured  came  to  his  death  by 
the  hands  of  Justice  releases  the  Insurer  from 
the  obligation  of  the  contract,  and  the  payment 
of  the  policy  of  insurance  would  be  against 
public  policy. 

Beck,  P.  J.y  dissenting. 

Certified  Question  from  Ck>urt  of  Appeals. 

Action  by  Floread  Murphy,  administratrix 
against  the  Metropolitan  life  Insurance  Ck>m- 
pany.  Judgment  for  defendant,  and  plaintiff 
brought  error  to  the  Court  of  Appeals,  which 
certified  a  question  to  the  Supreme  Court. 
Question  answered. 

The  Court  of  Appeals  requested  instruction 
of  the  Supreme  Court  upon  the  following 
question: 

"Where,  in  a  suit  upon  a  policy  of  life  insur- 
ance, wliich  contains  a  proyision  that  it  shall  be 
incontestable  after  one  year  from  the  date  of 
its  issue  except  for  fraud  or  misstatement  of 
age,  the  petition  shows  that  the  policy  was  in 
force  for  more  than  one  year,  and  does  not  show 
any  fraud  or  misstatement  of  age,  but  further 
shows  that  the  death  of  the  insured  was  by  the 
hands  of  justice  more  than  one  year  after  the 
policy  was  issued,  is  the  petition  subject  to 
demurrer  on  the  ground  that  the  petition  shows 
no  cause  of  action  because  the  fact  alleged 
therein  that  the  insured  came  to  his  death  by 
the  hands  of  justice,  releases  the  insurer  from 
the  obligation  of  its  contract,  and  the  payment 
of  the  policy  would  be  against  public  policy? 
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T.  F.  Harrison  and  John  J.  Foster,  both  of 
Augusta,  for  plaintiff  in  error. 

C.  Henry  &  R.  S.  Cohen,  of  Augusta,  for 
defendant  in  error. 

PER  CURIAM.    Question  answered. 

All  the  Justices  concur,  except  BECK,  P. 
J.,  who  dissents,  being  of  the  opinion  that 
the  express  provision  of  section  2500  of  the 
Civil  Code,  In  regard  to  the  effect  of  death  of 
the  insured  by  the  hands  of  justice,  requires 
a  contrary  decision. 


(152  Qa.  423) 

GROOVER  V.  SIMMONS.    (No.  2459.) 
(Supreme  0>urt  of  Georgia.    Dec.  16,  1921.) 

{Syllabus  by   the  Court.) 

I.  New  trial  ^=942(4)  —  Properly  granted 
where  Juror  related  to  plaintiff  and  defend- 
ant's attorney. 

James  B.  Groover  filed  an  equitable  petition 
against  Brooks  Simmons,  to  cancel  a  certain 
deed  executed  by  the  plaintiff  to  the  defendant, 
purporting  to  convey  920  acres  of  land,  instead 
of  632  acres,  as  really  intended  to  be  conveyed. 
The  prayer  was  for  the  cancellation  of  the 
deed,  or,  in  the  event  that  the  jury  should  find 
that  the  sale  should  not  be  rescinded,  that  the 
deed  be  so  reformed  as  to  speak  the  truth,  and 


convey  only  632  acres  of  land.  The  deed  con- 
tained this  covenant:  "This  deed  is  made  sub- 
ject to  all  liens  against  said  lands,  and  is  to 
be  paid  off  by  said  grantee  out  of  said  purchase 
price  of  said  lands."  The  court  allowed  an 
amendment  to  the  answer  of  the  defendant  that, 
**At  the  time  of  the  purchase  of  said  920  acres 
and  at  the  making  of  said  deed,  it  was  under- 
stood between  plaintiff  and  defendant  that  the 
liens  against  said  property  at  that  time  were  to 
be  transferred  to  defendant,  and  that  they 
were  to  be  paid,  so  far  as  the  holders  of  the 
liens  at  that  time  were  concerned,"  and  other- 
wise varying  and  contradicting  the  terms  of  the 
deed.  Defendant  prayed  that  a  decree  be  made, 
directing  the  advertisement  and  sale  of  the  920 
acres  under  the  liens  existing  against  the  prop- 
erty at  the  date  of  the  deed.  The  plaintift  de- 
murred to  the  amendment  to  the  answer,  on 
the  ground,  among  others,  that  it  was  a  ma- 
terial variance  from  the  terms  of  the  sale  as 
expressed  in  the  deed  from  the  grantor  to  the 
grantee.  The  demurrer  was  overruled,  and  the 
amendment  to  the  answer  allowed;  and  the 
plaintiff  excepted  pendente  lite.  The  case  pro- 
ceeded to  trial,  and  a  verdict  was  rendered  in 
favor  of  the  plaintiff.  A  new  trial  was  granted 
on  the  ground  of  the  relationship  of  one  of  the 
jurors  to  the  plaintiff  and  to  the  defendant's  at- 
torneor.  The  plaibtiff  excepted  both  to  the 
grant  of  a  new  trial  and  to  the  allowance  of 
the  amendment  to  defendant's  answer. 

It  is  conceded  that  one  of  the  jurors  who  ren- 
dered the  verdict  in  this  case  was  related  to 
the  plaintiff,  and  to  the  defendant's  attorney, 
within  the  prohibited  degree;  and  on  the  hear- 
ing of  the  motion  for  new  trial  the  judge  was 
authorized  to  find  from  the  evidence  that  nei- 
ther the  plaintiffs  nor  their  attorney  knew  of 
the  relationship  at  the  time  of  the  trial,  and 
could  not,  by  the  exercise  of  reasonable  dili- 
gence, have  known  of  it.  It  was  therefore  not 
error  for  the  judge  to  grant  a  new  trial  on  that 
ground  of  the  motion. 

2.  Evidence  ^=:»44f  (8)— Amendment  Improper, 
ly  allowed  as  varying  terms  of  deed. 

The  seveneteenth  and  eighteenth  para- 
graphs of  the  amendment  to  the  defendant's 
answer  were  improperly  allowed,  because  they 
varied  the  terms  of  the  deed,  and  provided  that 
the  deed  was  made  subject  to  all  liens  against 
the  land,  and  that  they  were  to  be  paid  off 
by  the  grantee  out  of  the  purchase  price  of  the 
land.  There  is  nothing  in  the  deed  giving  the 
defendant  the  authority  to  put  up  the  land  at 
public  sale  for  the  purpose  of  satisfying  the 
liens  against  the  land.  Civil  Code  1910^  f 
5788;  Jj.  &  N.  R.  Co.  v.  Willbanks,  133  Ga. 
15,  65  S.  E.  86,  24  L.  R.  A.  (N.  S.)  374,  17 
Ann.  Cas.  860.  A  new  trial  having  been  prop- 
erly granted,  as  ruled  in  the  first  headnote,  that 
judgment  is  affirmed;  but  the  court  having  er- 
roneously allowed  the  seventeenth  and  eight- 
eenth paragraphs  of  the  amendment  lo  the  an- 
swer, direction  is  given  that  on  the  next  hear- 
ing of  the  case  the  demurrer  be  sustained  in 
part,  and  that  the  seventeenth  and  eighteenth 
paragraphs  of  the  amendment,  and  the  cor- 
responding prayer,  be  stricken. 

Error  from  Superior  Court,  Bulloch  Coun- 
ty;   A.  B.  Lovett,  Judge. 
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Suit  by  J.  R.  Groover,  administrator, 
against  Brooks  Simmons.  After  a  vfirdict  for 
plaintiff  a  new  trial  was  granted  and  plain- 
tiff brings  error.     Affirmed,  with  directions. 

Brannen  &  Booth  and  Anderson  &  Jones, 
all  of  Statesl>oro,  for  plaintiff  in  error. 

Deal  &  Renfroe  and  Fred  T.  Lanier,  all  of 
Stateshoro,  and  Jas.  K.  Hines,  of  Atlanta,  for 
defendant  In  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


(152  Ga.  414) 

NEVILLE  V.  STATE.     (No.  2640.) 

(Supreme  Court  of  Georgia.     Dec.  15,  1921.) 

(SyUabui  by  the  Court.) 

1.  Intoxicating  liquors  (@=3l3,  l32«State  laws 
nott  repoaled  by  oon&titutlonai  amendment 
or  national  law. 

The  act  to  ameud  and  supplement  ttie  pro- 
hibition laws  of  this  state  (Acts  Kz.  Sess. 
1917,  p.  7),  which,  among  other  proviuious, 
made  it  "unlawful  for  any  corporation,  'firm, 
person  or  individual  to  receive  from  any  com- 
mon carrier,  corporation,  firm,  person  or  in- 
dividual, or  to  have  control,  or  possess,  in  this 
state  any  of  said  enumerated  liquors,*'  was 
not  superseded  and  in  effect  repealed  by  the 
Eighteenth  Amendment  to  the  Constitution 
of  the  United  States  and  the  Volstead  Act 
(Act  Cong.  Oct.  28.  1919,  c.  85;  41  Stat.  305). 
Neville  v.  State,  152  Ga.  — ,  108  S.  E,  802. 

2.  Former  decision  adhered  to. 

The  request  to  review  and  overrule  Smith 
V.  State,  150  Ga.  755,  105  S.  E.  364,  and  the 
former  decisions  of  this  court  there  cited,  is 
denied. 

3.  Demurrer  properly  overruled  and  plea  prop, 
eriy  stricken. 

In  view  of  the  rulings  above  announced, 
it  was  not  error  to  overrule  a  general  demur- 
rer to  the  indictment  charging  the  defendant 
with  the  unlawful  possession  of  intoxicating 
liquors  in  a  given  county  of  the  state,  nor  to 
strike  a  plea  seeking  to  set  up  want  of  juris- 
diction in  the  state  court  to  try  the  defendant 
for  the  offense  charged. 

4.  Criminal  law  <g==>935(l)— New  trial  proper- 
ly denied  when  verdict  authorized. 

The  evidence  authorized  the  verdict,  and 
the  trial  judge  did  not  err  in  refusing  to  grant 
a  new  trial. 

Error  from  Superior  Court,  Wilkes  County; 
B.  T.  Shurley,  Judge. 

Rufus  Neville  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Colley  &  Colley  and  W.  A.  Slaton,  all  of 
Washington,  Ga.,  for  plaintiff  in  error. 

M.  L.  Felts,  Sol.  Gen.,  of  Warrenton,  for 
the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(89  W.  Va.  744) 

STATE  ex  rel.  NOYES  v.  LANE,  Cleric. (two 
cases).     (No8.  4505,  4506.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  14,  1921.) 

(Syllabus  by  the  Court.) 

1.  Mandamus  ^=:»72— Will  not  lie  to  control 
action  of  administrative  or  executive  officers 
In  exercise  of  Judgment  unlees  ar1»ltrary. 

Mandamus  will  not  lie  to  compel  an  execu- 
tive or  administrative  officer  to  do  a  particular 
act  which  he  has  refused  to  do,  where  his  ac- 
tion depends  upon  the  exercise  of  judgment  or 
discretion  upon  his  part,  unless  his  refusal  is 
arbitrary,  capricious,  or  fraudulent,  is  based 
upon  no  substantial  reason,  and  evinces  a  pur- 
pose to  evade  the  due  and  faithful  perform- 
ance of  his  duties,  or  results  from  a  misap- 
prehension of  law. 

2.  IVIandamus  <S:=»74(2)— When  oily  derk  may 
be  compelled  to  certify  recall  petition  stated. 

Where  a  petition  is  filed  with  the  city 
clcrli  under  the  provision  of  section  19,  c.  21, 
of  the  Acts  of  1915  (Municipal  Charters) 
being  the  charter  of  the  city  of  Wheeling,  to 
recall  an  officer  or  officers,  which  is  signed  by 
more  than  20  per  cent,  of  the  legal  voters, 
as  shown  by  the  last  preceding  municipal 
election,  the  said  clerk  may  not  excuse  his  re- 
fusal to  certify  such  petition  to  the  council 
as  provided  by  that  act  in  order  that  the  recall 
election  may  be  held  thereunder,  upon  the 
ground  that  the  affidavit  required  by  section  22 
of  the  act  was  not  affixed  to  each  individual 
paper  constituting  the  petition,  but  is  only 
affixed  to  the  last  page  of  several  of  the  papers 
bound  together  as  one,  after  the  signatures 
thereon  had  been  procured;  nor  upon  the 
ground  that  all  the  names  contained  on  cer- 
tain of  the  papers  making  up  the  petition  must 
be  rejected  because  some  of  them  were  not 
signed  by  the  petitioners  in  person;  nor  upon 
the  ground  that  all  of  the  names  contained  on 
a  particular  paper  must  be  rejected  because 
the  petitioner  who  made  the  affidavit  to  that 
particular  paper  withdrew  his  name  from  the 
petition  after  the  same  was  filed.  The  action 
of  the  clerk  in  rejecting  the  names  upon  the 
petition  under  such  circumstances  results 
from  a  misapprehension  of  the  law,  and  is 
without  any  substantial  foundation,  and  justi- 
fies resort  to  the  writ  of  mandamus  to  compel 
him  to  properly  perform  his  duty. 

3.  Municipal  corporations  <S=» 1 59(1)— Signer 
of  recall  petition  may  withdraw  without  nul- 
lifying petition. 

One  signing  a  recall  petition  under  the 
provisions  of  section  19  of  the  Wheeling  char- 
ter above  referred  to  may  withdraw  his  name 
therefrom  at  any  time  before  such  petition  is 
acted  upon,  but  such  withdrawal  will  not  have 
the  effect  of  nullifying  the  paper  upon  which 
his  name  is  signed,  even  though  he  is  the 
petitioner  who  makes  the  affidavit  thereto. 

4.  Municipal  corporations  ^=s>  1 59 (6)— Supreme 
Court  of  Appeals  cannot  pass  upon  grounds 
of  recall  petition. 

This  court  may  not  pass  upon  the  sufficien- 
cy or  truth  of  the  grounds  stated  in  a  petl 
tion  filed  for  the  purpose  of  recalling  officers 
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under  the  provisions  of  the  Wheeling  charter 
above  referred  to. 

Miller,  J.,  dissenting  in  part 

Original  proceedings  in  mandamus  by  the 
State,  on  the  relation  of  S.  M.  Noyes  and  oth- 
ers, against  Howard  C.  Lane,  Clerk  of  the 
City  of  Wheeling,  and  others.  Writs 
awarded. 

Jno.  J.  Coniffi  of  Wheeling,  and  R,  S.  Spil- 
man,  of  Charleston,  for  relator. 

J.  J.  P.  O'Brien  and  J.  H.  Brennan,  both 
of  Wheeling,  for  respondents. 

RITZ,  P.  The  relator  seeks  by  these 
writs  of  mandamus  to  compel  the  clerk  of 
the  city  of  Wheeling  to  approve  and  certify 
to  the  council  two  petitions  filed  under  the 
provisions  of  the  charter  of  said  city,  one 
for  the  recall  of  the  city  manager  and  the 
other  for  the  recall  of  the  members  of  the 
council. 

Section  19  of  the  charter  of  the  city  of 
Wheeling,  being  chapter  21  of  the  Acts  of 
the  Legislature  of  1915  (Municipal  Charters) 
provides  for  holding  an  election  for  the  re- 
call of  municipal  officers  upon  a  petition 
signed  by  electors  entitled  to  vote  for  their 
successors  equal  in  number  to  at  least  20 
per  centum  of  the  entire  vote  cast  at  the 
last  preceding  municipal  election.  It  is  ad- 
mitted that  a  little  less  than  8,600  petition- 
ers is  sufficient  in  number  to  meet  this  re- 
quirement, while  the  petitions  presented  In 
the  one  case  were  signed  by  more  than  6,600, 
and  in  the  other  by  more  than  6,800  persons. 
The  section  above  referred  to  requires  that 
the  petition  shall  contain  a  general  state- 
ment of  the  grounds  upon  which  the  removal 
is  sought.  It  further  provides  that  the  sig- 
natures need  not  all  be  on  one  paper,  but 
that  such  general  statement  of  the  grounds 
shall  be  on  each  paper,  and  that  each  signer 
shall  add  to  his  signature  his  place  of  resi- 
dence, and  the  street  and  number,  and  that 
one  of  the  signers  on  each  such  paper  shall 
make  oath  before  an  officer  competent  to  ad- 
minister oaths  to  the  truth  of  the  statements 
contained  therein,  and  that  each  of  the  sig- 
natures is  the  genuine  signature  of  the  per- 
son whose  signature  it  punwrts  to  be.  Up- 
on the  presentation  of  such  petition  it  is  pro- 
vided that  the  said  clerk  shall  examine  and 
ascertain  whether  or  not  such  petition  is 
signed  by  the  requisite  number  of  qualified 
electors,  and  attach  to  said  petition  a  cer- 
tificate showing  the  result  of  said  examina- 
tion. If  the  result  of  said  examination  shows 
said  petition  to  be  insufficient,  it  is  provid- 
ed that  the  same  may  be  amended  .within 
10  days,  and  that  the  clerk  shall  thereupon, 
after  such  amendment,  make  further  exam- 
ination, and  if  he  ascertains  the  same  to  be 
sufficient  he  shall  submit  the  same  to  the 
city  council  without  delay,  who  shall  there- 
upon order  and  fix  a  day  for  holding  said 
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recall  election.  If,  on  the  other  hand,  the 
clerk  finds  said  petition,  as  amended,  to  be 
insufficient,  he  shall  return  the  same  to  the 
parties  presenting  it,  with  his  certificate  to 
that  effect.  Section  22  of  the  act  provides 
that  petitions  provided  f<»r  under  the  provi- 
sions of  the  charter  shall  be  signed  by  none 
but  legal  voters,  and  that  each  petition  shall 
be  accompanied  by  the  affidavit  of  one  or 
more  legal  voters  of  the  city,  stating  that 
the  signers  thereof  were,  at  the  time  of  the 
signing,  legal  voters  of  said  city. 

Each  of  the  petitions  Involved  in  these 
proceedings  consisted  of  many  sheets  of  pa- 
per. In  some  cases  several  sheets  of  paper 
were  bound  together  and  so  filed,  while  in 
other  cases  each  sheet  was  filed  by  itself. 
Printed  at  the  head  of  each  sheet  so  used, 
whether  the  same  was  bound  together  with 
others  or  not.  Is  a  statement  of  the  grounds  ' 
upon  which  the  recall  of  the  officers  Is  sought, 
and  nt  the  bottom  of  each  of  these  sheets  is 
an  affidavit  in  the  form  prescribed  by  section 
19.  There  is  also  printed  at  the  bottom  the 
form  of  an  affidavit  as  prescribed  by  section 
22,  but  in  some  of  the  cases  where  several 
sheets  were  bound  together  the  affidavit 
called  for  by  section  22  is  made  only  upon 
the  last  one  of  such  sheets,  the  whole  there- 
of being  treated  as  one  paper  by  the  petition- 
ers. The  clerk  of  the  city  passed  upon  these 
petitions,  and  found  that  they  only  contained 
about  1,500  names  which  could  be  considered 
by  him,  and  about  500  about  which  he  had 
doubt,  but  that,  even  considering  this  doubt- 
ful 500,  there  was  only  on  the  petition  about 
2,000  names  which  could  be  treated  as  meet- 
ing the  requirements  of  the  act,  and,  this  be- 
ing an  insufficient  number,  he  certified  that 
the  petitions  were  not  signed  by  the  requi- 
site number  of  legal  voters. 

The  petitioners  contend  that  the  action  of 
the  respondent  in  refusing  to  consider  by  far 
the  larger  part  of  the  names  which  he  held 
could  not  be  considered  was  arbitrary,  ca- 
pricious, and  fraudulent,  and  was  without 
any  substantial  basis,  wherefore  they  seek 
to  compel  him  by  mandamus  to  certify  these 
petitions  as  provided  by  the  act.  The  re- 
spondent insists  that  whether  or  not  he  cor- 
rectly decided  the  questions  presented  to  him 
cannot  be  reviewed  by  this  court  by  writ  of 
mandamus;  that  so  long  as  he  acted  hon- 
estly and  in  the  belief  that  the  law  required 
the  conclusion  reached,'  he  cannot  be  com- 
pelled by  mandamus  to  take  any  other  ac- 
tion, but  his  action  must  be  reviewed,  if  at 
all,  by  certiorari. 

[1]  It  is  quite  true  that  where  an  execu- 
tive or  administrative  officer  is  required  to 
do  an  act  which  involves  the  exercise  of  dis- 
cretion by  him,  such  discretion  will  not  be 
controlled  by  mandamus,  unless  it  appear 
that  his  action  Is  arbitrary,  capricious,  or 
fraudulent,  or  results  from  a  misapprehen- 
sion of  law.    This  doctrine  is  very  well  es- 
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tablished  In  tbis  state.  Dillon  y.  Bare,  60 
W.  Va.  483,  56  ei.  E.  390 ;  State  ex  rel.  Dodd 
V.  Hill,  Banking  Commissioner,  84  W.  Va.  468, 
100  S.  EI  286.  The  relator  does  not  contend 
for  any  different  doctrine,  but  he  does  insist 
that  a  consideration  of  the  petitions  them- 
selves, which  are  presented  as  evidence  in 
these  cases,  as  well  as  of  the  reasons  given 
by  the  clerk  for  his  action,  lead  Irresistibly 
to  the  conclusion  that  his  conduct  was  arbi- 
trary, capricious,  or  fraudulent,  or  all  three, 
and  finds  no  support  except  In  the  most  ar- 
tificial reason.  This  makes  it  necessary  for 
us  to  review  at  least  some  of  the  grounds  up- 
on which  the  clerk  acted  in  rejecting  these 
petitions,  and  of  course,  if  we  find  that  his 
action  has  a  substantial  basis  in  fact  or  rea- 
son, the  writ  will  not  be  granted,  notwith- 
standing we  might  be  of  opinion  that  he 
came  to  a  wrong  conclusion.  If,  on  the  oth- 
er hand,  we  should  be  of  the  opinion  that 
the  grounds  for  his  rejection  of  the  petitions 
are  purely  artificial,  and  without  any  sub- 
stantial basis,  we  will  be  constrained  to  hold 
that  the  writ  of  mandamus  will  lie  to  com- 
pel him  to  certify  the  same  to  the  council 
as  required  by  law. 

[2]  It  appears  that  by  far  the  larger  part 
of  the  names  were  rejected  by  the  respond- 
ent because  of  the  failure,  as  contended  by 
him,  to  verify  the  petitions  as  required  by 
section  22  of  the  act.  In  many  cases,  as 
before  stated,  a  number  of  sheets  of  paper 
were  bound  together,  upon  which  were  con- 
tained the  names  of  the  petitioners,  and  at 
the  bottom  of  each  sheet  an  affidavit  is  af- 
fixed as  required  by  section  10  of  the  act, 
and  then  to  the  last  sheet  is  affixed  the  affi- 
davit required  by  section  22  of  the  act.  The 
contention  of  the  clerk  is  that  the  affidavit 
required  by  section  22  of  the  act  affixed  to 
the  last  page  of  the  paper  under  the  cir- 
cumstances here  could  not  be  considered  as 
an  affidavit  applying  to  the  names  contained 
upon  anything  but  such  last  sheet,  for  the 
reason  that  the  signatures  on  these  sheets, 
each  one  of  which  contained  at  the  top  the 
grounds  for  removal,  were  appended  before 
the  papers  were  bound  together,  and  the 
affidavit  required  by  section  22  affixed  there- 
to. In  other  words.  It  appears  that  after 
the  signatures  were  obtained  on  a  number 
of  these  petitions  or  papers,  as  they  are 
called,  they  were  bound  together  with  an 
aaidavit  as  provided  by  section  22,  which 
appropriately  referred  to  the  several  papers 
attached,  but  which  were  actually  fastened 
to  the  affidavit  after  it  was  made  and  in 
the  absence  of  the  party  making  it 

The  clerk's  contention  is  that,  inasmuch 
as  these  sheets  of  paper  were  bound  together 
after  the  signatures  were  placed  thereon  and 
the  affidavit  made  under  those  circumstanc- 
es, it  cannot  be  considered  as  an  affidavit 
covering  all  of  the  sheets  thus  included. 
There  is  nothing  in  this  contention.  Section 
22  does  not  require  an  affidavit  to  each  sepa- 


rate paper  as  is  provided  by  section  19. 
One  man  might  make  the  affidavit  to  the 
whole  petition  composed  of  all  of  the  papers 
so  far  as  section  22  is  concerned,  and  it 
would  be  entirely  sufficient.  Of  course,  he 
would  have  to  have  pretty  full  knowledge 
of  the  voting  population  of  the  city  in  order 
to  be  possessed  of  the  information  necessary 
to  make  such  an  affidavit,  but  there  is  nO' 
reason  why,  after  the  signatures  were  pro- 
cured upon  separate  papers,  any  voter  could 
not  make  the  affidavit  required  by  section  22, 
applying  it  to  all  of  the  papers  to  which  hi» 
knowledge  extended.  All  that  this  affidavit 
is  required  to  show  is  that  the  signers  of 
the  petition  were  at  the  time  of  signing  the 
same  legal  voters  of  the  city.  It  seems  to 
us  that  this  conclusion  of  the  clerk  by  which 
he  refused  to  give  eifect  to  thousands  of 
names  appearing  on  these  petitions  was  with- 
out any  substantial  basis.  The  names  re- 
jected on  this  ground  alone,  taken  together 
with  those  admitted  by  the  respondent  to 
be  proper,  are  sufficient  to  require  the  calling 
of  the  election. 

Another  reason  give  by  the  respondent 
for  refusing  to  consider  some  of  the  papers 
was  that  some  of  the  names  thereon  were 
not  signed  by  the  parties  in  person.  He  con- 
tends that  some  of  the  parties  whose  names 
appear  upon  the  papers  stated  that  they  did 
not  sign  the  same,  and  he  also  states  that 
in  these-  cases  those  who  procured  the  signa- 
tures stated  that  such  names  were  signed 
by  the  wife  or  husband,  or  some  other  mem- 
ber of  the  family  of  the  petitioner,  and  when- 
ever he  found  one  of  these  papers  upon 
which  any  names  appeared  that  were  not 
signed  oy  the  petitioner  in  person  he  rejected 
the  whole  paper,  and  refused  to  consider  any 
of  the  names  contained  thereon.  It  may  be 
doubted  whether  upon  the  inquiry  which  the 
clerk  was  called  upon  to  make  he  could  in- 
quire into  the  genuineness  of  the  signatures. 
Under  the  statute,  the  affidavit  appended  to 
the  petitions  made  them  prima  facie  evidence 
of  what  they  contained,  and  we  do  not  think 
the  clerk  would  have  a  right  to  institute  an 
ex  parte  inquiry  as  to  the  genuineness  of  any 
of  the  signatures.  It  may  be  that  if  any 
of  them  were  challenged  an  inquiry  could  be 
conducted  before  him  upon  notice  to  the 
proponents  of  the  recall  election  to  determine 
the  questions,  but  upon  this  we  express  no 
opinion  at  this  time.  Inasmuch  as  the  ques- 
tion does  not  now  arise.  We  do  say,  how- 
ever, that  his  refusal  to  consider  any  of  the 
names  on  a  paper  simply  because  one  or  more 
of  them  were  not  the  genuine  signatures  of 
the  petitioners  was  not  Justified.  Certainly 
tue  most  that  he  would  be  authorized  to  do 
in  such  a  case  would  be  to  refuse  to  consider 
those  names  shown  not  to  be  genuine. 

Another  ground  given  for  refusing  to  con- 
sider a  number  of  the  names  is  that  the 
signers  failed  to  give  their  addresses  by 
street  and  number,  in  some  cases  giving  their 
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address  as  a  certain  hotel  in  the  city,  or  a 
certain  apartment  in  the  city.  The  number 
of  names  rejected  on  this  account  does  not 
seem  to  be  substantial,  and  we  are  not  pre- 
pared to  say  that  the  action  of  the  clerk  in 
this  regard  could  be  treated  as  arbitrary  or 
capricious,  although  the  action  of  the  peti- 
tioners in  giving  their  addresses  as  they  did 
certainly  came  within  the  spirit  of  the  act. 
The  purpose  in  requiring  the  petitioners  to 
give  their  addresses  by  street  and  number 
was  in  order  that  any  one  interested  might 
set  upon  foot  an  inquiry  for  the  purpose  of 
determining  the  genuineness  of  the  petition, 
as  well  as  whether  or  not  each  of  the  peti- 
tioners is  a  voter.  Where  this  address  is 
given  by  the  name  of  a  well-known  hotel  or 
apartment  house,  the  purpose  is  accom- 
plished Just  as  well  as  though  the  street  and 
number  were  given — in  fact,  in  most  cases, 
u  great  deal  better,  for  it  is  rarely  that  the 
people  generally  know  the  street  number  or 
street  address  which  such  buildings  bear. 

L3J  Another  considerable  number  of  names 
contained  upon  the  petitions  were  not  count- 
ed by  the  respondent,  for  the  reason  that 
they  desired  their  names  withdrawn  and 
erased  therefrom,  and  it  is  insisted  by  the 
relator  that  these  petitioners  had  no  author- 
ity to  withdraw  their  names  after  the  peti- 
tions were  filed.  We  do  not  think  there  is 
merit  in  this  contention.  There  is  no  reason 
why  one  or  any  number  of  the  i)etitioners 
might  not  withdraw  their  names  at  any  time 
before  the  petitions  were  acted  upon,  and  in 
case  they  did  so,  of  course,  they  should  not 
be  counted  to  make  the  number  required  by 
the  statute  for  calling  an  electi<Mi.  In  some 
eases  the  party  who  made  the  affidavit  re- 
quired by  section  19  withdrew  his  name  from 
the  petition,  and  in  that  event  the  respondent 
refused  to  count  any  of  the  names  upon 
such  paper ;  his  theory  being  that  after  such 
name  was  so  withdrawn  there  was  no  affi- 
davit to  the  paper  made  by  a  party  signing 
the  same,  as  required  by  section  19.  There 
is  nothing  in  this  contention.  All  that  sec- 
tion 19  requires  is  that  one  of  the  signers 
shall  make  an  affidavit  in  the  form  therein 
prescribed.  He  must  be  a  signer  when  he 
makes  the  affidavit,  and  not  only  would  it 
be  against  the  spirit  of  this  act  to  allow  one 
man  who  had  made  the  affidavit  to  the  peti- 
tion to  destroy  the  effect  of  it  as  to  all  of 
the  others  by  subsequently  withdrawing  his 
name,  but  it  would  violate  the  exact  letter 
of  it 

Other  names  were  rejected  In  small  num- 
bers for  other  reasons,  but  practically  all  of 
the  rejections  were  based  upon  one  or  the 
other  of  the  grounds  above  assigned.  If  these 
reasons  be  denied  as  grounds  for  excluding 
names  from  the  petition,  there  would  remain 
thereon  many  more  than  the  number  re- 
quired for  calling  an  election.  We  are  of 
opinion,  as  before  indicated,  that  there  is 


no  substantial  reason  given  by  the  clerk 
for  the  exclusion  of  the  several  thousand 
names  upon  the  grounds  above  indicated. 

[4]  The  relator  also  contends  that  the  peti- 
tions are  not  sufficient  in  these  cases,  for 
the  reason  that  the  grounds  stated  therein 
upon  which  it  is  sought  to  recall  the  officers 
are  untrue.*  We  cannot  enter  upon  an  in- 
quiry as  to  the  truth  or  falsity  of  the  grounds 
relied  upon  for  the  recall.  That  is  a  matter 
which  must  be  considered  by  the  electors 
when  they  come  to  cast  their  ballots  in  the 
recall  election.  The  statute  contemplates 
that  such  an  election  shall  be  held  whenever 
20  per  cent  of  the  voters  conceive  that  there 
exists  a  sufficient  ground  therefor,  and  it  Is 
not  for  this  court  to  say  that  the  grounds 
assigned  are  insufficient  to  justify  the  recall 
of  the  officers  if  true,  or  to  enter  upon  an  in- 
quiry as  to  whether  or  not  they  are  true. 
Whatever  our  individual  opinions  may  be  as 
to  the  policy  of  such  legislation,  we  cannot 
refuse  to  give  it  effect  when  the  Legislature 
has  deliberately  enacted  it  There  is  no  pro- 
vision in  the  act  for  any  authority  'passing 
upon  the  sufficiency  of  the  grounds  of  re- 
moval other  than  the  20  per  cent,  of  the 
voters  who  must  petition  In  the  first  instance, 
and  the  whole  mass  of  the  electorate  who 
must  ultimately  pass  thereon. 

We  are  of  opinion  that  the  petitioners  had 
a  clear  riglit  to  have  their  petition  certified 
to  the  council  by  the  respondent  as  required 
by  the  act,  and  that  in  refusing  to  do  so  re- 
spondent clearly  misapprehended  the  law 
governing  the  case. 

The  writs  of  mandamus  prayed  for  will 
therefore  be  awarded. 

MILLER,  J.,  dissents  froAi  point  4  of  syl- 
labus. 


(89  W.  Va.  575) 

RIGGS  V.   STRANK   et   al.     (No.  4258.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  22,  1921.    Rehearing  Denied 

Jan.  12,  1922.) 

(8yUahu»  hy  the  Court) 

f.  Gifts  <8=»82(i)— Evidence  held  to  establish 
gift  causa  mortis. 

Clear  and  uncontradicted  proof  that  a  man 
on  his  deathbed,  only  a  day  or  two  before  his 
death,  and  with  knowledge  of  impending  death, 
caused  his  property,  consisting  of  a  note  and 
a  sum  of  money  in  the  hands  of  his  banker,  ob- 
viously exceeding  the  probable  charges  against 
his  estate  by  a  considerable  amount,  to  be  de- 
livered to  his  niece,  with  the  declaration  that 
lie  wanted  her  to  have  the  money  to  pay  up 
his  expenses,  after  having  given  to  her,  two 
or  three  days  earlier,  a  check  for  the  money, 
and  told  her  to  get  it  and  pay  his  bills,  con- 
sisting of  medical,  hospital,  and  funeral  charg- 
es, and  also  that  he  intended  her  to  have  the 
note  and  the  residue  of  the  money  after  such 
payments,    amply    suffices   to   establish   a   gift 
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?au8a  mortis  of  the  note  and  the  money,  sub- 
ject to  such  charges,  and  precludes  the  theory 
of  a  delivery  thereof  upon  a  trust  to  pay  such 
charges  and  account  for  the  residue  with  the 
estate  of  the  decedent. 

2.  Gifts  ^=981— Previous  declarations  and  acts 
held  admissible  as  evidence  of  primary  gift 
and  to  solve  ambiguity. 
Such  previous  declaration  and  acts  are  ad- 
missible not  only  as  primary  evidence  of  such 
gift,  but  also  as  tending  to  solve  the  ambiguity, 
if  any,  raised  by  the  declaration  attendant  up- 
on the  delivery  of  the  money  and  note. 

Appeal  from  Circuit  Court,  Cabell  County. 

Action  by  F.  W.  Riggs,  administrator  of 
the  estate  of  B.  F.  Reynolds,  deceased, 
against  E.  G.  Strank  and  others.  Decree 
for  the  plaintiff,  and  defendant  Strank  ap- 
peals. Reversed,  injunction  dissolved,  and 
bill  dismissed. 

J.  W.  Perry,  of  Huntington,  for  appellant 
F.  W.  Riggs,  of  Huntington,  for  appellee. 

POFFENBARGER,  J.  By  perpetuation 
of  an  injunction  awarded  upon  the  plaintiff's 
bill,  and  requirement  of  payment  and  deliv- 
ery of  the  sum  of  money  and  note  in  contro- 
versy to  the  plaintiff  by  the  Day  &  Night 
Bank  of  Huntington,  the  depositary  thereof, 
the  decree  complained  of  denied  the  validity 
of  an  alleged  gift  of  said  fund  and  note  to 
the  defendant  Mrs.  Strank.  Whether  the 
trial  court's  findings  against  the  validity  of 
the  claim  of  gift  is  incorrect,  or  lacks  foun- 
dation in  law  and  evidence  to  such  an  extent 
ns  to  Justify  reversal  here,  is  the  sole  in- 
quiry raised  by  the  appeal. 

[1,  2]  The  gilt.  If  any,  was  made  In  con- 
templation of  death  by  B.  F.  Reynolds,  the 
uncle  of  Mrs.  Strank.  Reyonlds  was  a  bach- 
elor, and  his  next  of  kin  were  six  brothers 
and  sisters.  For  a  period  of  time  not  dis- 
closed he  seems  to  have  resided  with  one  Joe 
Connor,  and,  upon  the  death  of  Connor,  with 
his  sister,  Mrs.  C.  S.  Wallace,  and  her  hus- 
band, until  less  than  a  year  before  the  date 
of  the  alleged  gift  and  his  death.  On  ac- 
count of  some  trouble  between  him  and  his 
sister  or  her  husband,  he  left  their  home  and 
had  his  trunk  and  personal  belongings  moved 
to  the  home  of  Mrs.  Strank  in  the  dty  of 
Huntington,  though  it  does  not  appear  that 
he  at  any  time  regarded  that  place  as  his 
residence  or  home.  The  testimony  tends  to 
prove  that  he  visited  the  home  of  Mrs. 
Strank  frequently.  In  addition  to  his  trunk, 
its  contents,  and  some  other  personal  ef- 
fects, he  had  |800  on  deposit  In  the  Bank  of 
Milton,  W.  Va.,  and  a  note  for  the  sum  of 
$300  executed  by  his  brother-in-law,  C.  S. 
Wallace,  which  also  the  bank  held  for  col- 
lection. 

The  alleged  gift  had  its  beginning  in  a 
transaction  at  the  home  of  Mrs.  Strank  on 


a  Sunday  morning  in  December,  1919,  and, 
if  consummated,  the  consummati<Hi  occurred 
about  a  week  later,  at  the  Guthrie  Hospital, 
in  the  city  of  Huntington,  to  which  Reynolds 
went  on  the  afternoon  of  that  Sunday  for 
treatment     Two  witnesses,  cousins  of  Mrs. 
Strank,  who  were  husband  and  wife,  testify 
that  on  snld  Sunday  morning  Reynolds  had 
Mrs.  Strank  get  for  him  his  bank  passbook 
and  check  book,  and,  after  having  inspected 
them,  told  her  he  had  $800  in  the  bank,  and 
he  wanted  her  to  check  that  out  to  pay  his 
doctor's  bills,   and   that,  after  payment   of 
the  doctor's  bills  and  his  funeral  expenses, 
,  he  wanted  her  to  have  what  should  be  left 
i  They  say  he  told  her  about  the  note  also. 
'  and  said  he  wanted  her  to  have  the  money 
'  represented  by  It  when  It  should  become  due. 
I  One  of  these  witnesses,  the  husband,  says 
I  Reynolds   at  the  time  of  this  conversation 
I  made  a  remark  to  the  effect  that  he  did  not 
i  expect  to  live  long.    On  the  date  of  this  con- 
|Versation,  Reynolds  drew  his  check  In  favor 
of  Mrs.  Strank  for  tUe  $800,  and  delivered  It 
to  her,  although  neither  of  the  two  witness- 
es above  mentioned   saw   him   do  so.    Her 
I  brother  swears  he  did  It  that  day,  and  told 
1  her  he  wanted  her  to  have  everything  he  had 
I  after  payment  of  his  debts.     Shortly  after 
I  the  date  of  the  conversation,  she  and  her 
1  father,    T.    O.    Reynolds,    appeared    at    the 
I  Bank  of  Milton  with  the  check,  which  ap- 
\  peared  to  bear  the  genuine  signature  of  B. 
F.   Reynolds.     Nevertheless,   the   bank   offi- 
cials declined  to  honor  it,  on  account  of  di- 
rections previously  given  them  by  Reynolds 
not  to  honor  any  check,  because  he  expected 
always  to  apply  in  person   for  his  money 
when  he  should  need  or  want  it    At  a  coi>- 
ference  between    the  cashier  and  the  vice 
president,  James  H.  Harshbarger,  it  was  ar- 
ranged that  the  latter  should  take  $800  of 
the  bank's  money  and  the  $300  note  and  ac- 
company Mrs.   Strank  to  the  hospital  and 
there    let    Reynolds   direct    the    disposition 
thereof.     On  their  arrival,  they  found  hlnk 
conscious,  but  weak.     He  recognized  them, 
and  directed  delivery  of  the  money  and  the 
note  to  Mrs.  Strank.    As  to  this  there  Is  no 
controversy.     Retiring  from  his  bedside  to 
another  room,  or  to  a  corridor,  Harshbarger 
delivered  the  money  and  the  note  to  Mrs. 
Strank. 

The  plaintiff  in  his  bill  proceeds  upon  the 
theory,  however,  that  the  money  and  note 
were  delivered  to  her  as  trustee,  with  di- 
rections to  pay  his  medical,  hospital,  and  fu- 
neral expenses  and  divide  the  residue  among 
his  next  of  kin  or  pay  it  over  to  his  adminis- 
trator. The  only  basis  for  this  contention 
is  the  fact  that  Reynolds  said  to  Harshbarg- 
er, in  connection  with  his  direction  to  deliv- 
er the  money  and  note  to  Mrs.  Strank,  that 
he  wanted  her  to  have  the  money  to  pay  up^ 
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his  expenses.  The  testimony  of  B.  A.  Rey- 
nolds, a  brother,  and  Alva  Reynolds,  a  neph- 
ew, is  to  the  same  effect.  None  of  these  wit- 
nesses say  he  gave  any  direction  as  to  what 
should  be  done  with  any  residue  there  might 
be,  after  payment  of  debts  and  expenses. 
All  of  them  agree  that  the  direction  to  de- 
liver the  money  and  note  to  Mrs.  Strank  was 
made  in  contemplation  .of  impending,  death. 

Mrs.  Strank  deposited  the  money  to  her 
credit  In  the  Day  &  Night  Bank,  and  delivered 
the  note  to  that  bank  for  collection.  Seek- 
ing an  adjudication  of  title  to  the  prop- 
erty  in  the  administrator,  the  bill  made  her 
and  the  bank  parties  defendant,  and  praye<l 
an  injunction  against  disposition  thereof 
pending  the  suit,  which  was  awarded.  Be- 
fore it  was  awarded,  disbursements  had  been 
made  on  account  of  medical  and  funeral  ex- 
penses, which  left  a  balance  of  $495.25. 

The  delivery  in  contemplation  of  death 
being  clearly  and  fully  proved  and  undisput- 
ed, the  only  remaining  subject  of  Inquiry  is 
the  purpose  or  intent  of  the  delivery.  The 
main  contention  of  the  plaintiff  is  that  the 
property  was  delivered  only  upon  a  trust  to 
pay  expenses,  and  that  of  the  defendant 
that  it  was  delivered  by  way  of  absolute 
gift,  subject  to  payment  of  medical,  hospital, 
and  funeral  expenses  out  of  it.  As  to  deliv- 
ery and  the  occasion  thereof,  the  rule  re- 
quiring full  and  clear  proof  of  a  donatio 
causa  mortis  has  been  complied  with.  While 
the  drawing  and  delivery  of  the  check  for 
the  money  may  not  amount  to  an  actual  or 
symbolical  delivery  thereof,  they  are  very 
strong  evidence  of  intent  to  make  the  deliv- 
ery subsequently  effected,  and  they  are  cor- 
roborative of  the  testimony  of  the  witnesses 
to  the  declarations  alleged  to  have  been  made 
at  the  home  of  Mrs.  Strank.  They  were 
acts  by  way  of  effect  to  execute  the  intention 
then  and  there  expressed,  and,  if  expressed 
in  the  terms  given  by  those  witnesses,  it 
clearly  excluded  the  theory  of  a  trust  They 
are  not  contradicted  by  any  person  nor  in 
any  way,  and  their  statements  are  corrobo- 
rated by  acts  in  execution  of  the  intention 
said  by  them  to  have  been  expressed.  G.  T. 
Reynolds,  brother  of  the  decedent  and  fa- 
ther of  the  donee,  testifies  that  his  brother 
had  told  him  in  September,  1010,  of  his  in- 
tention to  give  all  he  had  to  Mrs.  Strank, 
and,  at  the  hospital,  on  Monday  before  his 
death,  that  he  had  given  her  his  money,  the 
note,  and  his  bedding.  All  of  this  evidence 
was  clearly  admissible.  Matter  of  Swade,  65 
App.  Div.  592,  72  N.  Y.  Supp.  1030;  Rhodes 
v.  Childs,  64  Pa.  18;  Bank  v.  Mitchell,  18 
R.  I.  739,  30  Atl.  626 ;  20  Cya  1247 ;  14  Am. 
&  Eng.  Ency.  L.  1068 ;  12  R.  G.  L.  p.  971.  It 
is  admissible  not  only  as  primary  evidence 
to  prove  the  gift,  but  also  to  clear  up  any 
ambiguity  the  expression,   "I  want  her   to 


may  have  introdnced.    Smith  v.  Maine  et  aL, 
25  Barb.  (N.  Y.)  33. 

These  declarations  of  intention,  taken  In 
connection  with  the  indisputable  fact  of  de- 
livery of  possession,  said  to  be  the  strongest 
and  most  essential  element  in  a  gift  causa 
mortis  (Dickeschied  v.  Bank,  28  W.  Va.  340), 
are  amply  sufficient  to  overcome  any  mere 
inference  arising  from  the  expression  just 
quoted.  To  them  must  be  added  the  cir- 
cumstances that  the  cash  alone  far  exceeded 
the  amount  necessary  to  pay  such  expenses, 
and  that  the  money  evidenced  by  the  note 
would  not  be  needed  for  payment  thereof. 
Nothing  more  than  a  mere  Inference  of  a 
delivery  upon  a  trust  can  arise  from  that 
expression.  Neither  it  nor  any  other  lan- 
guage used  on  the  occasion  of  the  delivery 
gave  any  direction  as  to  money  remaining 
after  payment  of  expenses.  All  of  the  wit- 
nesses cnliwl  both  for  and*  against  the  plain- 
tiff, who  heard  the  direction  to  make  the  de- 
livery, agree  that  the  declaration  of  purpose 
was  limited  to  expenses  and  silent  as  to 
what  might  remain  after  payment  thereof. 
The  omission  In  It  is  supplied  by  the  deliv- 
ery of  money  and  property  far  In  excess  of 
the  requirement  for  expenses,  and  the  an- 
tecedent declarations  of  intention  to  make 
an  absolute  gift. 

Being  clearly  of  the  opinion  that  an  abso- 
lute gift,  subject  to  the  charges  above  men- 
tioned, has  been  clearly  and  fully  proved,  we 
will  reverse  the  decree  complained  of,  dis- 
solve the  injunction,  and  dismiss  the  bill. 

LIVELY,  J.,  absent 


(89  W.  Va.  680) 
STATE  v.  AMEY  et  al.     (No.  4218.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  29,  1921.    Rehearing  Denied 

Jan.  12,  1022.) 

(SyUahut  by  the  Court.) 

Taxation  <&=»679( 5)— State's  suit  to  sell  lands 
purchased  at  delinquent  tax  sale  properly 
dismissed. where  land  was  transferred  before 
assessment. 

A  suit  brought  by  the  state  uuder  the  pro- 
visions of  chapter  105  of  the  Code  (sees.  4433- 
4454)  to  sell,  for  the  benefit  of  the  school 
fund,  a  tract  of  land  purchased  by  the  state  at 
a  sale  made  by  the  sherifif  for  taxes  delinquent 
thereon,  is  properly  dismissed  when  it  ap- 
pears that  the  party  in  whose  name  the  said 
land  was  assessed  with  the  taxes  for  which  the 
delinquent  sale  was  made  had,  before  such 
assessment,  conveyed  away  the  whole  of  said 
land  to  other  parties,  to  whom  it  was  regularly 
transferred  upon  the  land  books. 

Appeal     from     Circuit     Court,     Nicholas 
County. 


Suit  by  the  State  against  A.  I.  Amey>  O. 
have  that  money  to  pay  up  my  expenses,"  i  C.  Lewis,  and  others  to  sell  land  for  delin- 
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qtient  taxes  purchased  by  the  State  and  not 
redeemed.  Bill  dismissed,  and  defendant  O. 
0.  Lewis  appeals.    Afl9rmed. 

W.  C.  Reddy,  of  Charleston,  G.  G.  Duff, 
of  Summersville,  and  W.  E.  R.  Byrne,  of 
Charleston,  for  appellant. 

Alderson  &  Breckinridge,  of  Rlchwood, 
for  appellees. 

RITZ,  P.  This  is  a  suit  Instituted  by  the 
state  of  West  Virginia  to  subject  to  sale, 
for  the  benefit  of  the  school  fund,  certain 
tracts  or  parcels  of  land  which  it  is  al- 
leged in  the  bill  were  sold  by  the  sheriff  of 
Nicholas  county  for  the  taxes  delinquent 
thereon,  purchased  by  the  state,  and  not  re- 
deemed within  the  time  provided  by  law. 

Only  one  of  these  tracts  is  involved  upon 
this  appeal,  and  it  is  a  tract  alleged  to  con- 
tain 02.3  acres  situate  on  Little  creek,  in 
Hamiiton  district,  in  said  county.  The  al- 
legation of  the  biil  is  that  this  tract  was  re- 
turned delinquent  for  the  taxes  assessed 
against  the  same  in  the  name  of  Charlotte 
Shaver,  the  former  owner,  for  the  year  1909, 
and  sold  by  the  sheriff  Jn  December.  1911, 
to  satisfy  said  delinquency,  at  which  sale 
the  state  became  the  purchaser;  that  the 
same  was  not  redeemed  within  the  time 
provided  by  law,  and  is  now  subject  to  be 
sold  for  the  benefit  of  the  school  fund.  The 
appellant,  O.  C.  Lewis,  filed  his  petition  ask- 
ing to  redeem  this  tract  of  land.  He  averred 
that  the  same  is  a  part  of  an  825-acre  tract 
patented  to  A.  H.  McCoy  in  1842;  that  out 
of  this  825-acre  tract  the  said  McCoy,  on  the 
29th  of  March,  1856,  conveyed  a  boundary 
of  600  acres  to  Wm.  H.  McCoy;  that  on  the 
12th  of  November,  1866,  the  said  Wm.  H. 
McCoy  reconveyed  said  tract  of  600  acres  to 
the  said  A.  H.  McCoy;  that  prior  to  mak- 
ing said  last-mentioned  conveyance  said 
Wm.  H.  McCoy  had  sold  the  said  tract  of 
600  acres,  300  acres  thereof  to  Mariah  Shav- 
er, wife  of  James  B.  Shaver,  and  the  remain- 
ing 300  acres  to  James  E.  Shaver,  and  that 
in  accordance  with  said  sales  said  A.  H.  Mc- 
Coy conveyed  300  acres  of  said  tract  to  the 
said  Mariah  Shaver^  and  the  other  300  acres 
thereof  to  James  E.  Shaver;  that  the  said 
Mariah  Shaver  entered  into  the  possession 
of  said  300-acre  tract  so  conveyed  to  her  and 
lived  thereon,  and  cleared  and  cultivated  a 
part  thereof;  that  on  the  8th  of  September, 
1884,  said  Mariah  Shaver  conveyed  the  said 
300-acre  tract  to  Charlotte  Shaver,  wife  of 
her  son,  John  A.  Shaver;  that  the  said  Char- 
lotte Shaver,  on  the  24th  of  March,  1891, 
conveyed  100  acres  of  said  800-acre  tract  to 
L.  W.  Herold  by  metes  and  bounds;  that  in 
December,  1905,  a  survey  was  made  of  the 
residue  of  said  tract  of  land,  and  it  was 
found  to  contain  276.9  acres,  which  was  as- 
sessed to  the  said  Charlotte  Shaver  for  the 
years  1906  and  1907;  that  on  the  22d  of 
March,  1906,  said  Charlotte  Shaver  conveyed 
to  the  Bnkins  Lumber  Company  a  tract  sup- 


posed to  contain  184.6  acres,  which  left  a 
residue  of  92.3  acres  which  was  charged  to 
the  said  Charlotte  Shaver  upon  the  land 
books  of  said  county  for  the  years  1908  and 
1900,  and  returned  delinquent  for  the  non- 
payment of  taxes  charged  against  the  same 
for  the  year  1909,  and  at  a  sale  thereof  for 
such  delinquency  purchased  by  the  state  as 
aforesaid;  that,  the  said  Charlotte  Shaver 
having 'departed  this  life,  the  petitioner  O. 
C.  Lewis,  on  the  9th  of  August,  1915,  pro- 
cured a  deed  from  her  husband  and  heirs- 
at-law  conveying  to  him  the  said  92.3  acres 
of  land;  that  on  the  1st  of  April,  1912,  peti- 
tioner also  secured  a  deed  from  Wm.  H.  Mc- 
Coy, sole  devisee  of  Andrew  H.  McCoy,  con- 
veying any  interest  he  might  have  In  the 
tract  of  600  acres  of  land. 

Edith  S.  Ahbe  and  others  filed  a  petition 
and  answer  in  said  cause  alleging  that  the 
tract  of  92.3  acres  as  claimed  by  the  peti- 
tioner Lewis  forms  an  interlock  with  the 
lands  owned  by  them;  that  the  said  Char- 
lotte Shaver  in  her  lifetime  conveyed  away 
to  L.  W.  Herold  and  the  Elklns  Lumber 
Company  all  of  the  lands  owned  by  her,  for^ 
which  reason  there  was  no  land  properly 
assessed  to  her  for  the  year  1909,  and  the 
sfile  and  purchase  by  the  state  was  ineffec- 
tive to  pass  any  title;  that  the  said  peti- 
tioner O.  C.  Lewis  has  located  the  said  92.3 
acres  so  as  to  form  an  interlock  with  their 
land;  and  that,  even  if  such  location  is  cor- 
rect, and  the  said  Shaver  sale  was  effective 
to  pass  title  to  the  state,  the  same  was  trans- 
ferred to  them  under  the  provisions  of  the 
Constitution  of  this  state. 

Much  evidence  was  taken  in  this  case  pre- 
senting the  various  phases  of  it.  It  is  un- 
necessary, however,  for  its  correct  deter- 
mination to  consider  very  much  thereof. 
It  will  be  borne  in  mind  that  this  proceed- 
ing is  to  subject  to  sale  a  tract  of  92.3  acres, 
to  which  the  state  alleges  it  procured  the 
title  by  virtue  of  a  return  of  the  same  de- 
linquent for  nonpayment  of  taxes  thereon 
by  Charlotte  Shaver,  and  a  sale  thereof  and 
purchase  by  it  for  such  delinquency.  The 
300-acre  tract  of  land  acquired  by  Mariah 
Shaver  is  described  in  the  deed  to  her  by 
metes  and  bounds,  and  In  her  deed  to  Char- 
lotte Shaver  simply  by  reference  to  the 
former  deed.  The  100  acres  conveyed  away 
by  Charlotte  Shaver  to  L.  W.  Herold,  above 
referred  to,  is  also  described  by  metes  and 
bounds,  as  is  also  the  tract  conveyed  by  her 
to  the  Elklns  Lumber  Company.  Both  of 
these  conveyances  were  prior  to  the  year 
1909.  for  which  the  tract  of  92.3  acres  was 
returned  delinquent  The  testimony  of  sup* 
veyors  is  taken,  which  shows  that  the  two 
tracts  of  land  conveyed  away  by  Charlotte 
Shaver — the  100  acres  to  L.  W.  Herold  and 
the  tract  to  the  Elklns  Lumber  Company — 
cover  exactly  the  same  land  which  was  con- 
veyed to  Mariah  Shaver  by  A.  H,  McCoy, 
and  by  Mariah  Shaver  to  the  said  Charlotte 
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Shaver,  so  that  upon  the  execution  and  de-  f  show  that  McCoy  had  theretofore  conveyed 


livery  of  these  deeds  no  part  of  the  800 
seres  remained  to  the  said  Charlotte  Shav- 
er. Not  only  does  the  testimony  of  the  sur- 
veyors show  clearly  that  these  two  deeds 
-cover  the  same  land  conveyed  to  Charlotte 
Shaver,  and  all  of  it,  hut  a  comparison  of 
the  descriptions  in  the  two  deeds  with  the 
^description  in  the  original  deed  makes  this 
fact  perfectly  manifest  to  any  one.  Now 
the  petitioner  O.  C.  Lewis  locates  the  bound- 
ary of  this  300  acres  on  the  side  where  it 
abuts  npon  the  Ahhe  land  so  as  to  make  an 
Interlock  with  the  Ahbe  land,  while  the  Ab- 
ides make  this  line  of  the  300  acres  corres- 
pond with  their  line.  The  decree  of  the 
lower  court  simply  dismissed  the  bill  as  to 
this  tract  of  land,  and  the  petitioner  O.  C. 
licwis  contends  that  it  should  have  decided 
where  the  true  line  Is,  and  have  found  that 
It  makes  an  interlock  with  the  lands  of  the 
Abbes,  and  that  he  was  entitled  to  redeem 
the  land  lying  within  that  interlock  as  the 
vendee  of  the  heirs  of  Charlotte  Shaver.  This 
c-ontention  loses  sight  of  the  fact  that  the 
bill  is  based  upon  the  state  acquiring  title 
to  the  land  through  Charlotte  Shaver.  It 
cannot  be  very  material  where  the  line  sep- 
arating the  Ahbe  lands  from  the  Shaver 
lands  is;  for  Charlotte  Shaver  owned  none 
of  these  lands  at  the  time  of  the  assessment 
under  which  the  delinquent  sale  was  made. 
If  the  exterior  boundary  lines  of  the  300 
acres  are  as  contended  for  by  the  petitioner 
Lewis,  the  deeds  from  Charlotte  Shaver  to 
Herold  and  the  Elkins  Lumber  Company 
conveyed  the  same  according  to  those  metes 
and  bounds;  and,  likewise,  if  the  location 
of  this  line  is  as  contended  for  by  the  Ahbes, 
then  the  said  deeds  from  the  said  Charlotte 
Shaver  divested  her  of  all  of  her  interest 
therein.  If  the  description  contained  in  the 
deed  conveying  the  land  to  her  is  sufBcient 
to  include  the  land  contended  for  by  the  pe 
titioiier  O.  C.  Lewis,  then  the  very  same  de- 
scription in  effect  in  a  deed  by  which  she 
conveys  the  land  must  be  held  to  be  effec- 
tive to  divest  her  of  that  title,  so  that  the 
state  of  West  Virginia,  by  virtue  of  the  sher- 
iff's sale  for  delinquent  taxes,  acquired  no 
interest  in  any  tract  of  land,  for  the  very 
good  reason  that  Charlotte  Shaver,  at  the 
time  of  the  assessment,  was  vested  with  no 
title  or  interest  in  any  part  of  the  300-acre' 
tract;  it  appearing  that  she  had  conveyed 
the  whole  thereof  away^  and  that  the  same 
had  been  charged  to  her  vendees  upon  the 
land  books. 

The  appellant,  Lewis,  contends  that  by 
reason  of  his  deed  from  Wm.  H.  McCoy, 
sole  devisee  of  Andrew  H.  McCoy,  he  ac- 
quired some  interest  in  the  600-acre  tract. 
It  is  a  little  hard  for  us  to  conceive  how 
this  deed  was  effective  to  convey  anything  to 
him.    The   allegations   of  his   own   petition 


300  acres  of  this  600  acres  to  Mariah  Snaver 
and  300  acres  to  J.  E.  Shaver,  and  the  aver- 
ment of  his  petition  is  that  these  two  tracts 
fnclude  all  of  the  600  acres.  But,  even  if 
there  was  some  part  of  the  600  acres  not 
included  In  the  two  deeds  aforesaid,  this 
is  not  a  proceeding  against  the  same,  and 
it  is  not  perceived  how  Lewis  could  obtain 
any  relief  herein  as  to  any  of  such  lands. 
If  there  exists  such  lands,  and  the  same  are 
forfeited,  the  state  may  proceed  against  the 
same,  and  when  that  is  done  Lewis  may 
come  In  and  claim  the  right  to  redeem  un- 
der his  deed.  He  cannot  do  so  in  this  case, 
however,  for  the  very  good  reason  that  there 
is  no  proceeding  here  to  selhany  lands  for- 
feited in  the  name  of  McCoy. 

Upon  finding  that  the  state  acquired  no 
title  to  the  92.3  acres,  or  any  part  thereof 
under  the  tax  sale,  the  court  below  properly 
dismissed  the  bill  without  undertaking  to 
determine  the  correct  location  of  tlie  line 
between  the  Shaver  land  and  the  Ahbe  land. 
The  state  of  West  Virginia,  under. the  facts 
existing  here,  has  no  interest  in  that  ques- 
tion. 

We  find  no  error  in  the  decree  of  the  cir- 
cuit court  complained  of,  and  aflirm  the 
same. 

LIVELY^  J.,  absent 


(89  W.  Va.  670) 

WOODYARD  V.  KUHN.     (No.  4352.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  29,  1021.    Rehearing  Denied 

Jan.  12,  1922.) 

(8yUabu»  by  the  Court,) 

1.  Taxation  ^=»670— Oil  and  o^  may  be  as* 
sesseil  to  the  owner  separately  from  sur- 
face anil  his  interest  sold  for  taxes. 

Where  the  owner  of  the  oil  and  gas  in  a 
tract  of  land  is  no.t  the  owner  of  the  remainder 
thereof,  he  may  have  said  oil  and  gas  inter- 
est assessed  to  him  separately  from  the  sur- 
face and  other  interests,  and  in  case  he  does 
80  and  fails  to  pay  the  taxes  assessed  against 
the  same,  it  may  be  returned  delinquent  for 
the  nonpayment  of  such  taxes,  and  sold  by  the 
sheriff  therefor  under  the  provisions  of  chap- 
ter 31,  §  6,  Code  1913  (sec.  1064). 

2.  Taxation  (9=:»734(2)— A  tax  deed  will  not  be 
set  asiite  for  failure  of  assessor  to  return 
his  land  book  or  failure  of  oounty  court  to 
correct  such  book. 

A  tax  deed  made  by  the  derk  of  the  coun- 
ty court  to  a  purchaser  at  a  sale  for  delinquent 
taxes  will  not  be  set  aside  for  the  reason  that 
the  assessor  did  not  return  his  land  book  show- 
ing such  assessment  to  the  clerk  of  the  county 
court  on  or  before  the  20th  of  July  of  the  year 
for  which  said  assessment  was  made,  as  pro- 
vided by  section  118  of  chapter  29  of  Code  1913 
(sec.  1003),  or  because  the  clerk  of  the  county 
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conrt  did  not  correct  the  additions,  proofs,  and 
recapitulations  in  said  land  book,  as  provided 
by  section  116  of  chapter  29  of  Code  1013  (sec. 
1001) ;  it  not  appearing  that  the  o^vner  was  in 
any  wise  prejudiced  or  misled  thereby. 

3.  Taxation  e=:»627»Deilnquent  land  list  held 
not  rendered  invalid  by  surplusage. 

A  list  of  lands  delinquent  for  the  non- 
payment of  taxes  thereon  is  not  rendered  in- 
valid because  of  the  inclusion  therein  of  im- 
pertinent matter  at  the  end  thereof,  such  as  a 
list  of  lands  improperly  entered  upon  the  land 
book,  or  unnecessary  matter,  such' as  a  sum- 
mary by  districts  of  the  amount  of  taxes  de- 
linquent, to  which  is  appended  the  affidavit  of 
the  sheriff  required  by  statute  to  be  made  to 
the  delinquent  list,  and  the  order  of  the  coun- 
ty court  allowing  said  delinquent  list.  The  in- 
clusion of  such  impertinent  and  unnecessary 
matter  is  surplusage. 

4.  Taxation  ^=»628— County  court  order  at- 
tached to  delinquent  list  held  to  contain  sufD- 
clent  recitations  to  Identify  the  land. 

The  order  of  the  county  court  attached  to 
a  list  of  lands  returned  delinquent  for  taxes, 
reciting  tliat  the  foregoing  list  is  found  to  be 
correct  and  is  allowed,  and  the  certificate  of 
the  clerk  admitting  said  list,  together  with 
said  order,  to  record  in  the  delinquent  land 
books  of  said  county,  sufficiently  identifies  the 
same  as  the  list  acted  upon  by  the  county 
court 

5.  Taxation  e=»809(2)  —  Allegation  that  tax 
deed  is  Invalid  for  failure  to  comply  with  law 
depends  upon  correctness  of  pleader's  view  of 
law. 

An  allegation  in  a  bill  to  set  aside  a  tax 
deed  that  one  of  the  requisites  to  the  validity  of 
such  a  deed  has  not  been  complied  with,  be- 
cause done  in  a  manner  which  it  is  contended 
is  not  authorized  by  law,  depends  for  its  ef- 
fectiveness upon  the  pleader's  construction  of 
the  law  being  correct,  and  will  fail  should  it 
turn  out  that  such  interpretation  is  not  the 
correct  one. 

6.  Taxation  ^s»769>— Tax  deed  may  be  reac- 
knowledged  and  re-recontod,  and  derk'e  seal 
affixed.  If  within  time  for  making  deed,  with- 
out new  notloe. 

Where  a  purchaser  at  a  tax  sale,  after  the 
expiration  of  the  time  allowed  to  redeem,  gives 
the  notice  required  by  law  that  he  will  demand 
a  deed,  and  has  the  county  surveyor  file  the 
report  required,  and  the  clerk  of  the  county 
court  executes  a  deed  attempting  to  convey  the 
land  so  purchased  at  .the  tax  sale,  but  omits 
to  affix  his  seal  thereto,  the  said  purchaser, 
upon  discovering  this  failure,  may  have  the  ex- 
ecution of  the  deed  completed  by  having  the 
clerk  affix  his  seal,  and  the  said  deed  reac- 
knowledged  and  readmitted  to  record,  without 
giving  a  new  notice,  or  having  another  report 
made  by  the  county  surveyor,  provided  such 
re-execntion  of  the  deed  is  within  the  time 
within  which  the  law  permits  the  clerk  to  make 
a  deed  for  land  purchased  at  a  tax  sale. 

7.  Taxation  ^=»75 1— Surveyor's  report  of  land 
purchased  at  tax  sale,  filed  before  expira- 
tion of  two  yoars  from  sale,  Is  In  time. 

The  report  of  the  county  surveyor  of  a 
tract  of  land  purchased  at  a  tax  sale  filed  after 


three  months  from  the  expiration  of  one  year 
from  the  tax  sale,  and  before  the  expiration  of 
two  years  therefrom,  is  within  the  time  pro- 
vided by  the  statute. 

8.  Taxation  ^s»75 1— Purchaser  of  all  the  oil 
and  gas  In  a  tract  at  tax  sale  Is  not  required 
to  have  a  survey  thereof  before  procuring 
deed. 

Where  at  a  tax  sale  a  purchase  is  made 
of  the  entire  interest  of  the  owner  in  a  tract 
of  oil  and  gas,  the  purchaser  is  not  required 
to  have  a  survey  made  thereof  before  procur- 
ing a  deed,  but  may  have  such  deed  upon  the 
presentation  of  a  surveyor's  report,  as  provided 
by  section  18  of  chapter  31  of  Code  1913  (sec. 
1076). 

9.  Taxation  ^=»770— Omission  In  sheriff's  re- 
ceipt to  state  amount  of  taxes  delinquent 
held  not  to  invalidate  tax  deed. 

The  failure  of  the  sheriff  to  state  in  the 
receipt  given  by  him  to  the  purchaser  at  a 
tax  sale  the  amount  of  taxes  delinquent  upon 
a  tract  of  land  sold  by  him  will  not  invalidate 
a  tax  deed  made  pursuant  to  such  purchase. 
Such  an  omission  is  cured  by  the  provisions  of 
section  25  of  chapter  31  of  Code  1013  (sec. 
10S4). 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Action  by  J.  F.  Woodyard  against  F.  C. 
Kuhn,  and  from  a  decree  sustaining  a  demur- 
rer to  and  dismissing  his  bill,  the  plain tifiT 
appeals.    Alfirmed. 

Thomas  Coleman,  of  Charleston,  for  appel- 
lant 

P.  H.  Murphy  and  Chas.  J.  Hogg,  both  of 
Charleston,  for  appellee. 

RITZ,  P.  The  plaintiff  by  this  appeal 
seeks  reversal  of  a  decree  of  the  circuit  court 
of  Kanawha  county  sustaining  a  demurrer  to 
and  dismissing  his  bill  brought  to  set  aside 
a  tax  deed. 

It  appears  that  In  the  year  1915  the  plain- 
tiff was  the  owner  of  the  oil  and  gas  under 
a  tract  of  153%  acres  of  land  situate  in  said 
county  of  Kanawha,  and  that  the  same  was 
assessed  to  him  upon  the  land  books  separ- 
ately from  the  surface  and  other  Interests  in 
the  land.  The  taxes  thereon  were  not  paid 
for  that  year,  and  the  sheriff  returned  the 
some  delinquent  therefor,  and  in  December 
1917,  said  taxes  still  remaining  unpaid,  the 
same  was  sold  by  the  sheriff,  and  purchased 
by  the  defendant  F.  C.  Kuhn.  The  plaintiff 
did  not  redeem  said  land  from  the  delin- 
quency within  the  time  required  by  law,  and 
after  the  expiration  of  such  time  a  deed  was 
made  to  the  defendant  by  the  clerk  of  the 
county  court  conveying  said  oil  and  gas  in- 
terests, and  this  suit  is  brought  for  the  pur- 
pose of  setting  aside  that  deed. 

[1]  Many  grounds  are  set  up  in  the  bill 
which  it  is  alleged  make  the  deed  invalid, 
and  require  that  the  same  should  be  set 
aside,  and  the  plaintiff  allowed  to  redeem  his 
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land  from  the  dellnqiiency  for  which  it  was 
sold.    The  first  of  such  grounds,  and  the  one 
upon  which  principal  reliance  is  had,  is  that 
there  is  no  law  in  operation  in  the  state  of 
West  Virginia  authorizing  the  sale  of  an  oil 
and  gas  interest  by  the  sheriff  for  the  nonpay- 
ment of  taxes ;  the  contention  being  that  such 
sales  are  limited  by  law  ta  lots  or  tracts  of 
land  returned  delinquent  for  the  nonpayment 
of  the  taxes  thereon,  and  that  the  oil  and  gas 
under  a  tract  of  land  are  not  included  within 
this    authorization,    wherefore    some    other 
means  must  be  resorted  to  to  collect  the  taxes 
in  case  the  same  are  not  paid  by  the  owner 
of  such  interest.    The  provision  of  law  in  re* 
gard  to  the  sale  of  lands  delinquent  for  non- 
payment of  taxes  is  contained  in  section  6  of 
chapter  31  of  the  Code  (sec.  1064),  and  it  is 
true,  as  argued  by  the  plaintiff,  that  it  does 
direct  or  authorize  the  sale  of  "tracts  or  lots 
of  land"  returned  delinquent  for  the  nonpay- 
ment  of   taxes.    The  plaintiff   argues   that 
formerly  the  owner  of  tlie  oil  and  gas  in  a 
tract  of  land  could  not  have  the  same  as- 
sessed separately  to  himself;  that  nothing 
less  than  the  whole  estate  in  the  land  could 
be  entered  uixm  the  land  books;  that  when 
this  was  changed  by  statute  so  as  to  permit  the 
assessment  of  the  mineral  interests,  or  other 
interests,  separately,  there  was  no  change  in 
the  statute  authorizing  the  sale  of  lands  re- 
turned delinquent  for  the  nonpayment  of  tax- 
es assessed  against  them,  land,  because  there 
was  ho  change  in  this  regard,  it  is  argued 
that  it  was  not  intended  that  these  mineral 
interests,  when  assessed  separately,  should  be 
sold  by  the  sheriff  in  satisfaction  of  the  taxes 
delinquent   against   the  same.    We   do   not 
think  there  is  any  merit  in  this  contention. 
The  word  "land"  used  in  the  section  refer- 
red to  means  real  estate,  and,  when  the  Leg- 
islature authorized  the  sale  by  the  sheriff  of 
.all  lots  and  tracts  of  land  delinquent  for  the 
nonpayment  of  taxes,  it  was  the  equivalent 
of  saying  all  lots  or  tracts  of  real  estate  up- 
on which  the  taxes  had  not  been  paid.    The 
owner  of  the  oil  and  gas  in  a  tract  of  land, 
or  the  coal  in  a  tract  of  land,  or  the  timber 
upon  a  tract  of  land,  is  as  much  the  owner  of 
a  tract  of  real  estate  as  the  owner  of  the  sur- 
face.   Our  tax  laws  authorize  the  division  of 
the  land  horizontally  as  well  as  vertically, 
and  when  it  is  so  divided  the  owner  of  each 
of  the  divisions  is  none  the  less  the  owner 
of  a  tract  of  land  because  he  does  not  own  all 
of  the  interests  therein.    The  fact  that  the 
Legislature  did  not  change  the  law  providing 
for  the  sale  of  lands  for  delinquent  taxes  at 
the  time   it  authorized   the   assessment   of 
mineral    interests   separate   from    the    sur- 
face does  not  necessarily  mean  that  such 
mineral  interests  should  not  be  sold  in  the 
sa'tne  manner  as   any   other  interest.    The 
law  providing  for  the  sale  of  lands  for  de- 
linquent taxes  did  not  need  any  amendment 
in  order  to  furnish  authority  for  the  sale  of 


any  interest  in  real  estate  whidi  an  owner 
thereof  could  enter  upon  the  land  books  and 
have  assessed  with  taxes. 

[2]  The  second  and  third  grounds  alleged 
against  the  tax  deed  may  be  treated  together. 
It  is  asserted  that  the  clerk  of  the  county 
court  did  not  correct  the  land  book  deposited 
by  the  assessor  in  his  office  for  the  year  1915 
as  required  by  section  116  of  chapter  29  of 
the  Code  (sec.  1001),  nor  did  said  clerk  cor- 
rect the  additions,  proofs,  and  recapitulations 
therein  as  required  by  said  section,  and  fur- 
ther that  no  copy  of  the  land  book  was  filed 
by  the  assessor  in  the  office  of  the  clerk  of  the 
county  court  on  or  before  the  20th  of  July, 
1015,  as  required  by  section  118  of  said  chap- 
ter 29  (sec.  1003),  for  either  or  both  of  which 
reasons  said  assessment  does  not  furnish  the 
basis  for  a  valid  tax  deed.  Section  25  of 
chapter  31  of  the  Code  (sec.  1084)  provides 
that  the  title  of  the  former  owner  will  vest 
in  the  purchaser  at  a  tax  sale,  notwithstand- 
ing any  irregularity  in  the  proceedings,  un- 
less such  irregularity  appear  on  the  face 
thereof,  and  l>e  such  as  materiaUy  to  prejudice 
and  mislead  the  owner  of  the  ^al  estate. 
While  it  may  be  said  that  these  facts  appear 
from  the  record,  there  is  nothing  to  indicate 
that  the  owner  would  have  been  prejudiced 
or  misled  in  any  way  thereby.  Admittedly 
the  estate  owned  by  him  was  subject  to  taxa- 
tion, and  he  does  not  question  the  propriety 
of  the  assessment  made  against  it  by  the  as- 
sessor. How,  then,  can  it  be  said  that  he 
was  prejudiced  or  mislead  by  the  failure  of 
the  assessor  to  return  the  land  book  within 
the  time  provided  by  the  statute,  or  the  fail- 
ure of  the  clerk  of  the  county  court  to  check 
it  over  and  correct  it  for  errors  found,  when 
it  is  not  even  suggested  that  there  is  any  er- 
ror 80  far  as  this  assessment  Is  concerned? 
In  Male  V.  Moore,  70  W.  Va.  448,  74  S.  E.  685, 
it  was  held  that  an  assessment  in  a  wrong 
name,  in  order  to  invalidate  a  tax  deed  made 
pursuant  to  a  sale  thereunder,  must  be  so 
erroneous  as  to  mislead  the  party  whose  duty 
it  was  to  pay  the  taxes.  A  similar  holding 
was  made  In  HamlU  v.  Glover,  74  W.  Va. 
152,  81  S.  E.  970;  and  in  Hogan  v.  Piggott,  60 
W.  Va.  541,  56  S.  E.  189,  it  was  held  that  the 
fact  that  a  city  collector  made  his  return  of 
delinquent  real  estate  a  year  after  the  date 
fixed  by  law  therefor  would  not  invalidate  a 
tax  deed;  and  in  Whitlock  v.  Hawkins,  105 
Va.  243,  53  S.  E.  401,  it  was  held  that  the 
failure  of  the  assessor  to  return  his  assess- 
ments until  after  the  time  fixed  by  law  there- 
for does  not  invalidate  the  same;  and  in 
Bridgewater  Mfg.  Co.  v.  Punkhauser,  115  Va. 
476,  79  S.  E.  1074,  it  was  held  that  an  assess- 
ment would  not  be  invalidated  because  of  er- 
rors, omissions,  or  irregularities  that  do  not 
prejudice  the  rights  of  the  taxpayer.  It  is 
insisted  by  the  defendant  that  the  assessor  is 
not  required  to  return  his  land  book  to  the 
county  clerk  before  the  20th  of  July,  for  the 
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reason  that  since  the  creation  of  boards  of  re- 
view and  equalization  such  hook  must  be  re- 
turned to  such  boards,  and  by  them  reviewed 
and  examined.  This  contention  may  be  cor- 
rect, but  we  consider  it  unnecessary  to  dis- 
cuss the  same  in  this  case,  for  the  reason 
that,  even  though  the  law  does  provide  for 
the  assessor  returning  his  assessments  to 
the  county  clerk,  as  contended  for  by  the 
plaintiff,  still  the  failures  pointed  out  in  that 
regard  are  not  of  that  character  which  render 
the  assessment  invalid. 

[3]  It  is  next  asserted  that  the  tax  deed  is 
invalid  for  the  reason  that  it  does  not  appear 
from  the  record  in  the  county  clerk's  office 
that  the  delinquent  list  was  ever  allowed  by 
the  county  court,  or  that  the  county  court 
ever  directed  the  clerk  to  certify  the  same  to 
the  auditor,  or  that  the  clerk  did  in  fact  ever 
certify  the  same  to  the  auditor,  and,  further, 
that  the  said  tax  deed  is  invalid  because 
there  is  no  affidavit  of  the  sheriff  appended  to 
the  said  delinquent  list,  as  required  by  law. 
As  a  basis  for  these  contentions,  it  Is  assert- 
ed that  the  delinquent  list  recorded  in  the 
county  clerk's  office  shows  the  lands  delin- 
quent for  the  nonpayment  of  taxes  covering 
several  pages  of  the  delinquent  record  book, 
folloi^'ing  which  is  a  list  of  lands  improperly 
entered  upon  tbe  land  books,  followed  by  a 
summary  or  recapitulation  by  districts,  show- 
ing the  amount  of  delinquent  taxes  for  each 
district,  and  then  to  this  is  attached  the  sher- 
iff's affidavit  required  by  law  to  be  made  to 
the  list  of  delinquent  lands,  and  the  order  of 
the  county  court  approving  said  delinquent 
list.  It  is  asserted  that,  because  the  affidavit 
in  the  form  provided  to  be  made  to  the  de- 
linquent list  and  tbe  order  of  the  county 
court  allowing  the  delinquent  list  follow  the 
summary  aforesaid  and  the  list  of  lands  im- 
properly entered  upon  the  land  books,  instead 
of  immediately  following  the  list  of  delin- 
quent lands,  it  cannot  be  read  as  referring  to 
the  list  of  delinquent  lands.  The  affidavit 
itself  shows  that  it  is  made  to  a  list  of  lands 
delinquent  for  the  nonpayment  of  taxes,  and 
the  order  of  the  county  court  refers  to  a  like 
list  The  fact  that  this  delinquent  list  may 
include  impertinent  matter,  such  as  the  list 
of  lands  improperly  entered  upon  the  land 
books,  or  unnecessary  matter,  such  as  the 
simimary  above  referred  to,  cannot  invalidate 
the  same.  These  matters  are  simply  sur- 
plusage, and  may  be  treated  as  if  they  had 
not  been  included  in  the  list  at  all.  A  de- 
linquent list  very  similar  in  character  to  the 
one  involved  here  was  involved  in  the  case  of 
Matheny  v.  White,  88  W.  Va.  — ,  106  S.  E. 
651,  where  we  held  that  the  inclusion  of  such 
matter  in  the  delinquent  list  did  not  affect 
its  validity. 

[4,  6]  It  is  also  contended  that  the  tax  deed 
is  invalid  because  the  certificate  appended  to 
the  list  recorded  in  the  delinquent  land  book 
does  not  show  that  it  was  the  same  list  that 


was  presented  to  the  eoonty  court  and  allowed 
by  it.  There  is  no  merit  in  this  oontentioo. 
The  list  itself  purports  to  be  a  list  of  land 
returned  delinquent  for  the  nonpayment  of 
taxes  thereon,  and  the  sheriff  makes  the 
affidavit  thereto  as  required  by  law.  Tbe 
county  court's  order  shows  that  such  a  list 
was  presented  to  it  This  sufficiently  in- 
dicates that  the  list  recorded  in  the  book  is 
the  list  passed  upon  by  the  county  court 
The  county  court's  order  is  appended  to  the 
list  actually  recorded,  and  shows  that  it  was 
presented  to  it  and  allowed,  and  the  derk'a 
certificate  shows  that  the  foregoing  list, 
which  necessarily  refers  to  the  list  to  which 
the  county  court's  order  is  appended,  was 
presented  and  recorded  in  his  office  as  re- 
quired by  law.  This  list  is  identified  in  the 
way  such  lists  are  usually  identified.  Of 
course,  the  county  court  could  have  in  its 
order  shown  that  the  list  was  composed  of  so 
many  pages  marked  in  a  certain  way,  and 
that  would  have  identified  it  more  definitely, 
and  the  clerk's  order  recording  the  same 
might  have  done  likewise,  but  there  was  no 
necessity  for  doing  this  when, the  means  of 
identification  actuaUy  used  are  entirely  sufii- 
dent  for  the  purpose,  as  is  the  case  her& 

It  is  next  insisted  that  no  notice  of  sale 
was  ever  given  by  the  sheriff,  and  this  is 
based  upon  the  fact  that  this  oil  and  gas  in- 
terest was  advertised  to  be  sold  under  the 
heading  of  "Tracts  or  Lots  of  Land."  What 
we  have  heretofore  said  sufficiently  disposes 
of  this  contention. 

It  is  next  allegcfd  upon  information  and  be- 
lief that  no  sale  of  the  said  oil  and  gas  in- 
terest, or  of  any  interest  whatever,  located 
in  the  said  county  of  Kanawha,  was  ever 
made  by  the  sheriff  of  said  county  for  the  de- 
linquent taxes  thereon  for  the  year  1915,  and 
that  no  return  of  sales  of  such  lands  with  the 
certificate  of  oath  required  by  law  was  made  ^ 
by  such  sheriff,  and  that  no  affidavit  whatso- 
ever was  made  to  the  list  of  lands  purported 
to  have  been  sold  in  said  county  for  tbe  non- 
payment of  taxes  for  said  year  1915,  for 
which  reasons  it  is  ccmtended  the  clerk  was 
without  authority  to  make  the  tax  deed  com- 
plained of.  It  is  a  little  difficult  to  under- 
stand this  allegation  of  the  bilL  It  is  as- 
serted therein  that  no  sales  were  made  by 
said  sheriff,  and  to  support  this  allegation  an 
affidavit  is  exhibited  which  it  is  said  is  at- 
tached to  a  purported  List  of  sales.  The  list 
itself  is  not  exhibited  with  the  bill,  so  that  we 
are  not  informed  as  to  what  it  shows,  but  the 
affidavit  made  to  the  list  which  is  exhibited 
with  the  bill  is  in  the  form  required  by  law, 
and  states  that  it  contains  a  true  account  of 
all  real  estate  within  the  county  which  had 
been  sold  to  individuals,  together  with  the 
names  of  the  purchasers  who  purchased  the 
same;  and,  further,  the  sheriff  swears  that 
he  was  not  interested  at  said  time,  or  at  any 
time,  directly  or  indirectly,  in  the  purchase 
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of  said  real  estate.  It  is  averred  that  this 
a^ffidavit  Is  attached  to  what  purports  to  he  a 
list  of  sales  made  by  the  sheriff.  Wherein 
t:lie  list  is  insufficient,  or  the  affidavit  is  in- 
sufficient, is  not  pointed  out,  and  we  can  see 
no  basis  for  this  allegation,  unless  it  be  the 
oontention  of  the  plaintiff  that  an  oil  and  gas 
interest  is  not  properly  the  subject  of  sale 
biy  the  sheriff  for  delinquent  taxes,  which  con- 
tiention  we  have  heretofore  disposed  of. 

[6]  It  appears  in  this  case  that,  after  the 
clefendant  gave  notice  that  he  would  demand 
a  deed  for  the  oil  and  gas  interest  purchased 
l>y  him,  be  had  the  county  surveyor  make  a 
report  of  the  tract  of  oil  and  gas  belonging 
to  the  plaintiff  which  he  had  purchased  at 
the  tax  sale,  and  that,  pursuant  to  this  no- 
tice and  this  report,  the  clerk  attempted  to 
make  a  deed  conveying  the  same  to  the  de- 
fendant, but  by  inadvertence  failed  to  affix  a 
seal  thereto.  This  purported  deed  without 
the  seal  was  duly  recorded-.  A  short  time 
thereafter  the  defendant,  discovering  that 
there  was  no  seal  affixed  to  the  purported 
deed,  had  the  clerk  affix  a  seal  to  his  signa- 
ture, reacknowledge  the  deed,  and  had  it 
again  recorded.  It  is  contended  that  the  first 
deed  without  the  clerk's  seal  was  void,  and 
that  what  is  called  the  second  deed  was  made 
by  the  clerk  without  any  notice  having  been 
given  as  required  by  law,  and  without  any 
report  of  the  county  surveyor  as  the  law  pro- 
vides, and  that  it  does  not  show  upon  its  face 
that  it  is  a  deed  of  correction.  It  sufficiently 
appears  from  what  we  have  said  that  there 
was  really  but  one  deed  executed.  When  the 
deed  was  first  delivered  by  the  clerk,  it  was 
improperly  executed  in  that  be  had  omitted 
to  affix  his  seal  thereto.  The  execution  of 
the  deed  was  thereafter  completed  by  the 
clerk  affixing  his  seal  after  his  signature  and 
reacknowledging  the  deed.  There  are  not 
two  deeds.  If  the  deed  as  first  executed  was 
good  without  the  seal  of  the  clerk,  then  it 
was  sufficient  to  vest  the  title  of  the  plain- 
tiff in  the  defendant.  If  the  paper  as  exe- 
cuted by  the  clerk  was  void,  as  the  plaintiff 
contends,  and  as  the  defendant  tacitly  admits, 
for  lack  of  a  seal,  then  It  was  not  a  deed,  and 
it  was  the  duty  of  the  clerk  to  complete  its 
execution  so  as  to  make  It  conform  to  the  re- 
quirements of  the  law.  There  was  no  neces- 
sity for  giving  another  notice  or  for  having 
another  report  made  by  the  surveyor  before 
thus  completing  the  paper. 

[7]  It  is  also  Insisted  that  the  tax  deed  is 
void  because  the  defendant  did  not  file,  or 
cause  to  be  filed,  with  the  clerk  of  the  coimty 
court  of  Kanawha  county,  a  survey  or  report 
required  by  law  within  the  time  required  by 
the  statute.  It  appears  that  this  sale  was 
made  on  the  3d  day  of  December,  1917,  and 
the  report  of  the  surveyor  was  filed  with  the 
clerk  of  the  county  court  on  the  18th  of 
March,  1919.  The  statute  (Code  Supp.  1918, 
{  19,  &  31  [sec.  1077])  provides: 


"But  before  such  purchaser,  his  heir,  dev- 
isee or  assignee  shall  be  entitied  to  sach  deed 
he  shall,  within  three  months,  after  the  expi- 
ration of  the  said  one  year  from  the  day  <^ 
sale  and  between  that  day  and  two  years  after 
the  day  of  sale  by  the  sheriff,  file,  or  cause  to 
be  filed  with  the  clerk  of  the  county  court  of 
the  county  in  which  the  real  estate  was  sold, 
or  lies,  the  survey  or  report  mentioned  in  the 
seventeenth  and  eighteenth  sections  of  this 
chapter." 

This  language,  it  is  true,  is  a  little  con- 
fusing, but  it  is  clear  that  the  meaning  is 
that  the  report  shall  be  filed  at  any  time  aft- 
er three  months  from  the  expiration  of  one 
year  from  the  day  of  sale  and  before  two 
years  from  said  day ;  in  other  words,  the  fil- 
ing of  the  report  must  be  made  before  the  ex- 
piration of  two  years  from  the  day  of  sale. 
The  record  here  shows  tha-t  the  report  was 
filed  immediately  upon  the  expiration  of  the 
three  months'  period  provided  for  in  the  stat- 
ute, and  before  the  expiration  of  two  years 
from  the  day  of  sale,  so  that  there  is  noth- 
ing in  this  contention. 

[8]  It  is  also  contended  that  the  deed  is 
void  and  should  be  set  aside  for  the  reason 
that  no  survey  was  made,  but  only  a  report 
made  by  the  surveyor.  Section  18  of  chapter 
31  (sec.  1076)  does  not  require  a  survey  to  be 
made  where  the  tax  purchase  is  of  the  whole 
of  the  tract  of  land  sold,  as  was  the  case 
here. 

It  is  also  objected  to  the  validity  of  the 
deed  that  the  same  purports  to  convey  the 
whole  of  the  estate  in  the  tract  of  land  de- 
scribed instead  of  simply  the  oil  and  gas. 
The  deed  is  not  subject  to  this  criticism,  even 
if  that  would  be  effective  to  render  it  invalid. 
The  deed  recites  that  the  defendant  became 
the  purchaser  of  the  oil  and  gas  in  that  cer- 
tain tract  of  land  which  is  described  in  the 
deed,  and  the  deed  then  conveys  to  him  the 
real  estate  so  purchased.  From  this  it  dear- 
ly appears  that  the  real  estate  purchased  was 
the  oil  and  gas  in  the  tract  of  land,  and  the 
conveyance  is  of  just  what  was  purchased. 

[9]  It  is  further  insisted  that  the  deed  is 
void  because  it  appears  that,  there  were  no 
taxes  delinquent  upon  this  oil  and  gas  in- 
terest, and  this,  it  is  said,  is  shown  by  the 
fact  that  the  certificate  given  by  the  sheriff 
to  the  purchaser  at  the  sale  does  not  set  out 
the  amount  of  the  taxes  for  each  separate 
purpose  due  and  unpaid,  but  simply  gives  the 
total  as  $15.45.  This  can  make  no  difference, 
inasmuch  as  the  failure  to  give  this  receipt 
to  the  purchaser  would  not  affect  the  validity 
of  the  sale.  Any  defect  in  this,  or  any  fail- 
ure in  this  regard,  would  be  clearly  cured  by 
the  provisions  of  section  25  of  chapter  31  of 
the  Code. 

We  have  carefully  gone  over  all  of  the  ob- 
jections raised  by  the  plaintiff  to  the  validity 
of  this  tax  deed,  and  we  are  of  the  opinion 
that  none  of  them  are  of  such  character  as  to 
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render  it  invalid,  and  that  the  court  below 
properly  sustained  the  demurrer  to  the  bill. 
The  decree  complained  of  is  therefore  af- 
firmed. 

LIVELY,  J.,  absent 


(SO  W.  Va.  703) 

CITY  OF  HUNTINGTON  v.  PUBLIC  SERV- 
ICE COMMISSION  et  al. 

(Supreme  Court  of  Appeals  of  West  VirgiDia. 

Dec.  14,  1921.)* 

r8yUahu9  hy  the  Court.) 

t.  Public  service  commissions  ®=»32»Fact 
finding  supported  by  evlilence  will  not  bo 
reviewed  by  Court  of  Appeals. 

Findings  of  fact  by  the  Public  Service 
GommissloD,  based  upon  evidence  to  support 
them,  generaUy  will  not  be  reviewed  by  this 
court. 

2.  PuUio  servioo  commissions,  ^=»7~Uitility 
entitled  to  receive  fair  return  on  reasonable 
value  of  property  when  used  by  public. 

In  order  that  it  may  receive  just  compen- 
sation for  th^  use  of  property  which  it  has 
devoted  to  the  service  of  the  public,  a  utility 
is  entitled  to  demand  and  receive  a  fair  re- 
turn upon  the  reasonable  value  of  the  prop- 
erty at  the  time  it  is  being  used  by  and  for  the 
public. 

3.  Pubflio  service  commissions  ^=»7— Publk) 
utility  remains  owner  of  property  devoted  to 
publio  service  despite  liens  thereon. 

A  public  utility  having  a  large  bonded  in- 
debtedness remains  the  owner  of  the  entire 
property  which  it  devotes  to  public  service, 
despite  the  existence  of  the  indebtedness  as  a 
lien  against  it. 

4.  Publio  service  commissions  ^=»7— Owner  of 
property  devoted  to  public  service  entitled 
to  reasonable  return,  whether  Incumbered 
or  not. 

An  owner  of  property  devoted  to  public 
service  is  entitled  to  earn  a  reasonable  roturn 
upon  the  whole  of  that  property,  whether  it 
be  incumbered  by  indebtedness  or  not. 

5.  Public  service  commissions  ^=>7»Method 
of  measuring  net  earnings  stated. 

A  public  utility  having  a  large  bonded  in* 
debtedness  is  entitled  to  earn  as  a  profit  a 
reasonable  return  upon  the  full  fair  value  of 
the  property  which  it  owns.  Its  net  earnings 
cannot  lawfully  be  measured  by  a  reasonable 
return  upon  the  difference  between  the  out- 
standing indebtedness  and  the  full  fair  value  of 
the  property,  plus  Interest  upon  the  indebted- 
ness. (Poffenbarger  and  Lively,  JJ.,  dissent- 
injf.) 

6.  Publio  service  oommlsslons  ^=»7— The  pro* 
vision  of  reasonable  returns  to  publio  utility 
a  confiscation  of  property. 

DepriYation  of  the  right  to  earn  a  reason- 
able return  upon  the  full  fair  value  of  its 
property  amounts  to  a  confiscation  thereof 
pro  tanto. 


7.  Public  servico  commissions  C=> 7— Publio 
utility  rates  must  not  be  so  low  as  to  be 
confiscatory,  nor  so  high  as  to  exceed  value 
of  service. 

A  rate  which  a  utility  is  authorized  to 
charge  must  not  be  so  low  as  to  be  confisca- 
tory, nor  so  high  as  to  exceed  the  value  of 
the  service  to  the  consumer.  A  just  and  rea- 
sonable rate  must  fall  somewhere  between 
these  two  extremes. 

8.  Waters  and  water  courses  ^=>203(I0)— > 
Rates  yielding  2  per  cent,  depreciation  and 
7  per  cent,  as  return  to  a  water  company  held 
excessive. 

In  the  ascertainment  of  a  reasonable  and 
fair  return  upon  capital  used  by  a  corporation 
engaged  exclusively  in  the  business  of  supply- 
ing water  to  a  city  and  its  inhabitants,  whose 
stock  and  bonds  represent  money  actually  em- 
ployed in  the  business,  the  amount  of  interest 
annually  paid  on  its  indebtedness  and  the 
dividends  it  pays  or  can  pay  upon  its  stock  are 
material  and  forceful  elements  to  be  con- 
siviered,  and  it  is  not  entitled  arbitrarily  to 
rates  that  will  produce  suflSdcnt  net  income 
to  provide,  after  payment  of  all  taxes,  for  2 
per  cent,  for  depreciation  and  7  per  cent,  as 
a  return  to  it,  calculated  upon  the  estimated 
value  of  all  its  property,  it  appearing  that 
more  than  two-thirds  of  the  money  used  in  its 
business  is  borrowed  at  the  rates  of  5  per  cent, 
and  6  per  cent.  (Lynch  and  Miller,  J  J.,  dis- 
senting.) 

Original  petition  by  the  City  of  Hunting- 
ton against  the  Public  Service  Commission 
and  others  to  review  an  order  entered  by  the 
Commission.    Order  suspended. 

Deegan  ft  Hall,  of  Huntington,  for  peti- 
tioner. 

B^tzpatrick,  Campbell,  Brown  ft  Davis,  of 
Huntington,  for  respondent  Huntington 
Water  Corporation. 

LYNCH,  J.  The  first  question  to  be  an- 
swered is :  Does  the  order  entered  by  the  com- 
mission preclude  the  right  of  the  city  of 
Huntington  to  prosecute  this  review?  After 
fixing  July  1,  1921,  and  the  date  of  the  June 
meter  readings  as  its  effective  dates,  and  pro- 
viding for  continuation  of  its  effectiveness 
until  January,  1,  1022,  and  the  enlargement 
of  applicant's  service  in  certain  particulars 
not  now  Involved,  the  order  concludes : 

'It  is  further  ordered  that  the  applicant  file 
with  the  commission,  on  or  before  the  20th  day 
of  January,  1922,  a  complete  report  setting 
out  in  detail  its  monthly  revenue  and  operat- 
ing expenses  for  the  period  from  the  1st  day 
of  July,  1921,  to  the  1st  day  of  January,  1922; 
also  setting  forth  what  additions  and  improve- 
ments it  has  made  during  the  said  period,  and 
what  further  additions  and  improvements  are 
under  construction  at  the  time  of  the  filing  of 
the  said  report;  and  for  the  purpose  of  receiv- 
ing said  report,  and  taking  such  action  there* 
on  as  the  commission  may  deem  proper,  this 
I  case  is  retained  upon  the  docket.*' 
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This,  it  is  argued,  is  not  a  final  order  with-  \  scribing  such  rates.    As  said  in  Chicago  ft  6. 


In  the  meaning  of  section  16,  chapter  15-0, 
Code  1918  (Code  1913,  §  651).    Its  provisions 
are  in  substance  and  effect  the  same  as  those 
contained  in  the  order  reviewed  In  City  of 
Charleston  v.  Public  Service  Commission,  83 
W.   Va.  718,  721,  99  S.  E.  63.    The  opinion 
in  thttt  case  properly  conceived  the  existence 
of  a  difference  between  the  order  dealt  with 
and  the  order  reviewed  in  City  of  Bluefleld  v. 
Bluefield  Waterworks  \&  Improvement  Co.,  81 
W.  Va.  201,  94  S.  R  121,  in  that  in  the  latter 
there  was  no  such  alteration  of  the  respective 
rights  of  the  parties  concerned  as  warranted 
Interference  with  the  provisional  order  of  the 
com  mission,  or,  to  use  the  language  of  the 
opinion    In    the    Charleston    Case,    *'there," 
meaning  the  Bluefield  Case,  *'an  increase  in 
the  rates  had  been  granted  by  an  experiment- 
al order,  and  neither  the  city  nor  any  of  Its 
inhabitants  were  complaining  of  the  increase 
allowed;  but  the  water  company  was  com- 
plaining that  the  increase  allowed  it  was  not 


T.  R.  Co.  V.  Wellman,  143  U.  S.  339,  344.  12 
Sup.  Ot  400,  402  (36  L.  Ed.  176) : 

'The  Legislature  has  power  to  fix  rates, 
and  the  extent  of  judicial  interference  is  pro- 
tection against  unreasonable  rates." 

In  Budd  V.  New  York,  143  U.  S.  517, 12  Sup. 
Ct.  468,  36  L.  Ed.  247,  there  is  the  further  in- 
timation that  the  cases  all  support  the  prop- 
osition that,  while  it  is  not  the  province  of 
the  courts  to  enter  upon  the  merely  adminis- 
trative duty  of  framing  a  tariff  of  rates  for 
carriage,  it  Is  within  the  scope  of  Judicial 
power  and  a  part  of  judicial  duty  to  restrain 
anything  which,  in  the  form  of  a  regulation 
of  rates,  operates  to  deny  to  the  owners  of 
property  Invested  in  the  business  of  transpor- 
tation that  equal  protection  which  is  the  con- 
stitutional right  of  all  owners  of  other  prop- 
erty. There  is  nothing  new  or  strange  in 
this.  How  may  courts,  without  a  judicial 
investigation  in  the  form  of  a  review  deter- 


sufficient.    •    •    •    If,  however,  we  talce  the  '  mine  the  reasonableness  of  a  rate?    The  act 


view  that  what  the  Legislature  meant  [by  the 
use  of  the  word  "final'']  was  such  an  order  as 
grants  relief  to  one  party  or  the  other,  and 
changes  the  situation  of  the  parties  to  their 
material  advantage  or  disadvantage,  the  or- 
der complained  of  here  is  such  an  order.'* 

In  the  case  now  considered  there  is  such 
a  change.  The  rate  increase  asked  by  ap- 
plicant the  commission  substantially  granted, 
thereby  increasing  its  gross  and  consequently 
its  net  annual  earnings,  to  the  detriment  of 
its  consumers.  If  the  revised  rate  schedules 
and  the  approved  percentage  produce  Inequit- 
able results.  The  water  corporation's  reve- 
nues necessarily  will  be  more  from  the  opera- 
tion of  the  property  according  to  the  revised 
ichedule  than  according  to  the  schedule  thus 
superseded.  These  accretions  must  come 
from  consumers  of  water  provided  for  their 
use  and  convenience.  The  situation  of  the 
parties,  the  water  corporation  and  its  pa- 
trons, are  affected— one  favorably,  the  other 
.  unfavorably.  The  observations  made  have 
for  their  purpose,  and  are  relevant  only,  to 
show  the  order  to  be  within  the  purview  of 
that  provision  of  section  16,  chapter  15-0, 
Code  1918,  empowering  this  court  to  review 
the  commissioner's  orders.  Viewed  in  the 
light  of  that  section,  the  order  considered  Is 
within  the  power  so  conferred. 

[1,2]  It  is  hardly  necessary  to  enter  upon  a 
prolonged  discussion  of  the  right  to  review 
the  action  of  the  commission,  a  right  ques- 
tioned because  of  the  "purely  administrative" 
character  of  proceedings  contemplated  by  the 
statute,  chapter  15-0,  creating  the  commis- 
sion and  delegating  to  it  the  authority  form- 
erly possessed  by  the  Legislature  alone.  A 
schedule  of  rates  for  a  public  utility  that  ef- 
fects inequitable  results  is  and  alwajrs  has 
been  the  subject  of  judicial  inquiry,  what- 
ever may  be  the  source  of  the  authority  pre- 
110  S.E.— 13 


itself,  section  16,  if  it  does  not  expressly 
grant  It,  clearly  implies  authority  for  the 
review  when  the  matter  of  rates  is  involved 
whether  they  are  excessive  from  the  stand- 
point of  the  patrons,  or  unreasonable  from 
the  standpoint  of  the  utility.  In 'either  event 
this  court  is  to  **decide  the  matter  in  contro- 
versy as  may  seem  to  be  just  and  right" 
The  Supreme  Court  of  the  United  States 
says: 

'*If  the  law  be  such  as  to  make  the  decision 
of  the  Legislature  or  of  a  commission  conclu- 
sive as  to  the  sufficiency  of  the  rates,  this 
court  has  held  such  a  law  to  be  unconstitu- 
tional." Missouri  Pacific  R.  Co.  v.  Tucker, 
230  U.  S.  340,  349,  33  Sup.  Ct  961,  963,  57 
L.  Ed.  1507,  1510,  citing  Chicago,  M.  &  St 
P.  R.  Co.  V.  Minnesota  ex  rel.  R.  &  W.  Com- 
mission, 134  U.  S.  418,  10  Sup.  Ct.  462,  702, 
33  L.  Ed.  970. 

It  cannot  reasonably  be  said  that  there  can- 
not be  a  review,  except  when  the  rates  are 
confiscatory.  The  commission's  authority  re- 
lates to  the  effect  they  produce;  that  is, 
whether  they  are  reasonable,  just,  and  fair 
to  the  utility  and  its  patrons.  The  result 
must  not  be  inequitable  to  either;  the  rights 
of  both  are  to  be  considered  and  preserved. 
If  either  is  to  be  protected  to  the  disadvan- 
tage of  the  other,  the  utility  must  bear  the 
consequences. 

The  order  entered  by  the  Public  Service 
Commission  upon  the  application  of  Hunting- 
ton Water  Corporation,  a  utility  engaged 
since  1886  In  supplying  water  for  use  and 
consumption  by  the  inhabitants  of  the  dty 
of  Huntington  and  vicinity,  is  the  subject- 
matter  of  this  investigation.  To  obtain  a 
review  of  the  order  and  direct  its  tempor- 
ary or  permanent  suspension,  city  of  Hunt- 
ington challenges  its  correctness  upon  sev- 
eral theories.     The  order  and  the  opinion. 
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considered  together,  state  the  facts  ascer- 
tained by  the  commission  as  a  result  of  Its 
investigation,  based  upon  the  testimony  of 
competent  witnesses  examined  by  the  par- 
ties to  the  controversy. 

The  present  fair  value  of  the  property  of 
the  Huntington  Water  Corporation,  useful 
and  used  In  the  service  of  the  public,  as  so  as- 
certained and  determined  for  rate-making 
purposes,  is  $1,150,000,  on  which  the  commis- 
sion allowed  9  per  centum  to  provide  a  fund 
sufficient  to  meet  the  constant  tendency  of  the 
property  to  depreciate  in  value  by  reason  of 
the  service  to  which  it  is  devoted,  and  a  rea- 
sonable return  to  the  owner  after  payment  of 
the  expenses  of  operation,  including  taxes  and 
other  charges  of  the  same  general  character. 
The  property  valuation  at  the  prescribed 
rate  will  yield  $103,500  annually.  The  sche- 
dule of  water  rates  superseded  by  the  or- 
der involved  would,  as  estimated  by  the 
agents  of  the  corporation,  yield  an  operat- 
ing revenue  for  the  year  1921  of  $167,389.32, 
and  a  net  revenue  of  $70,959.40;  the  expense 
of  operation  for  the  same  period  being  $96,- 
429.92. 

According  to.  the  claim  of  the  water  cor- 
poration, the  exigencies  of  its  business  re- 
quire an  adij^tional  $32,541.64,  but  from  this 
amount  the  commission  deducted  $2,541.54, 
leaving  only  $30,000,  the  dlffer^ice  in  the 
two  amounts  being  asked  for  to  meet  the 
variance  in  the  revenues;  as  estimated  by 
the  engineers  for  the  water  corporation  and 
the  commission,  respectively;  or,  instead  of 
$103,500,  which  the  commission  found  to  be 
a  reasonable  return  upon  the  corporation's 
property,  it  provided  for  a  net  return  of 
$100,995.40.  If  from  this  sum  there  is  de- 
ducted, as  it  should  be,  the  $8,739.96,  the 
depreciation  reserve,  there  remains  $92,- 
255.44  available  for  use  in  the  payment  of 
interest  on  the  mortgaged  indebtedness  of 
the  corporation  and  for  distribution  among 
its  stockholders  in  the  form  of  dividends. 
If  the  property  valuation  as  fixed  by  the  com- 
mission is  approximately  correct. 

The  outstanding  capital  stock  of  the  cor- 
poration aggregates  $227,000,  and  its  bond- 
ed Indebtedness  $800,000,  one  part  of  which 
bears  5  per  cent.,  the  other  6  per  cent.,  in- 
terest; the  total  interest  charge  being  $47,- 
234.  If  this  charge  iS'  deducted  from  the 
net  return,  as  we  have  ascertained  it  to  be, 
the  result  is  $45,021.44  available  for  dis- 
tribution as  dividends  on  capital  stock,  or 
to  surplus  account,  or  such  other  use  as  the 
company  may  choose  to  apply  it  Because 
this  net  balance,  when  applied  to  the  pay- 
ment of  dividends  on  the  par  value  of  the 
stock,  is  unusual,  the  city  of  Huntington  pro- 
tests that  an  increase  in  the  schedule  of 
rates  sufficient  to  yield  such  balance  is  with- 
out legal  warrant,  exorbitant,  and  therefore 
in  excess  of  the  demands  of  Justice  and  fair 
treatment 

The  protestant,  city  of  Huntington,  also 


assails  as  excessive  and  erroneous  the  valu- 
ation placed  upon  the  company's  property 
for  rate-making  purposes.  The  valuation 
represented  by  the  figures  $757,831.67,  ac- 
cording to  its  contention,  more  nearly  ap- 
proximates the  fair  value  of  the  property  as 
its  engineer  found  it  to  be.  The  report  filed 
by  the  company's  engineer  shows  the  value 
to  be  $1,260,408.43.  In  arriving  at  this  re- 
sult, he  used  as  a  basis  for  computation  a 
valuation  which  he  made  of  the  same  prop- 
erty in  1915,  while  serving  the  commission 
in  the  same  capacity,  and  he  found  the  prop- 
erty then  reasonably  worth  as  an  Investment 
the  sum  of  $1,179,641  as  of  the  first  day  of 
that  year.  In  his  appraisal,  in  order  to 
reach  an  approximate  value  for  the  purpose 
of  the  application  of  the  water  corporation 
then  pending  before  the  commission,  he 
adopted  the  reproduction  cost  new,  less  de- 
preciation, theory  of  valuation  for  proper- 
ties appropriated  to  the  use  and  benefit  of 
the  public,  accepting  as  correct  the  average 
unit  prices  of  labor,  material,  and  equip- 
ment covering  a  period  of  five  years  prior 
to  January  1,  1915.  SSome  time  thereafter 
he  severed  his  connection  with  the  commis- 
sion and  entered  into  the  emplc^moient  of  the 
water  corporation,  particularly  with  refer- 
ence to  the  ascertainment  of  the  proi>erty 
valuation  for  the  purpose  of  the  present  pro- 
ceeding. 

From  the  1915  amount,  with  some  correc- 
tions of  minor  importance,  he  first  deducted 
the  depreciation  of  the  property  since  that 
date,  and  added  the  actual  cost  of  all  sub- 
sequent additions  to  it,  and  found  its  fair 
value  for  rate-making  purposes  to  be  $l,260r 
408.13  as  of  November  30,  1920.  Another  en- 
gineer also  employed  by  the  city  undertook 
to  value  the  property  from  a  historical  point 
of  view,  less  depreciation.  As  the  result  of 
his  Investigation  did  not  prove  satisfactory 
to  the  commission,  it  declined  to  accept  his 
finding,  because  the  corporation's  books  did 
not  contain  sufficient  data  from  which  to 
determine  with  the  requisite  degree  of  cer- 
tainty the  actual  or  approximate  cost  of  the 
property,  and  also  because  he  did  not  at- 
tempt to  show  its  cost  prior  to  1899,  and  of 
his  method  of  determining  the  depreciation 
that  has  accrued  since  that  year. 

With  these  different  results  and  the  testi- 
mony of  competent  witnesses  explaining  the 
different  theories  applied  before  it,  the  com- 
mission, after  considering  both  reports  and 
the  testimony,  accepted  as  r^resenting  more 
nearly  the  reasonable  value  of  the  property 
the  report  of  Anderson,  but  reduced  his 
amount  to  $1,150,000,  which  is  less  than  the 
1915  valuation.  The  method  of  computa- 
tion adopted  and  followed  by  him  in  sub- 
stance and  effect  is  the  same  as  that  ap- 
proved in  Charleston  v.  Public  Service  Com- 
mission, 86  W.  Va.  536,  103  S.  E.  673,  where, 
as  in  this  case,  no  books  showed  the  costs 
of  the  property.    Under  such  circumstances 
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'tliere  can  be  no  serions  or  valid  objection  to 
^138  method  adopted  and  pursued  by  Ander- 
son, especially  where,  as  in  both  cases,  **the 
v-aluation  was  made  under  normal  condi- 
tions, whoi  prices  of  material  and  labor  were 
not  inflated."    This  fact  the  commission  rec- 
ognized  as  being  Important     There   being 
ample  evidence  to  support  the  commission's 
findings,  this  court  cannot  and  will  not  dis- 
t:iirb  them.    Norfolk  ft  Western  By.  Go.  y. 
Public  Service  Commission,  82  W.  Va.  406, 
96  S.  E.  62,  8  A.  L.  R.  156;  Mill  Greek  Coal 
&  Coke  Co.  v.  Public  Service  Commission, 
84  W.  Va.  662,  100  S.  B.  557,  7  A.  L.  R.  lOa 
City  of  Charleston  v.  Public  Service  Com- 
mission, dted. 

A  controversy  has  aris^i  as  to  what  con- 
stitutes the  Investment  on  which  a  public 
utility  is  entitled  tb  a  fair  return  from  the 
operation  of  its  property  for  public  conveni- 
ence, and  for  the  most  part  this  is  the  main 
ground  of  complaint  against  the  schedule  of 
rates  fixed  by  the  a^nmission.  As  applied 
to  the  facts  involved,  the  question  is  wheth- 
er the  proper  basis  for  the  computation,  in 
the  process  for  the  ascertainment  of  a  rea- 
sonable or  fair  return  for  the  service  render- 
ed, is  the  fair  value  of  the  property  in  its 
entirety,  or  that  valuation  less  $800,000,  the 
amount  of  the  corporation's  bonded  indebted- 
ness, a  difference  of  $350,000.  It  is  not,  how- 
ever, reasonable  to  suppose  that  the  proceeds 
derived  from  this  source  represent  anything 
like  the  amount  the  property  has  cost  during 
the  more  than  30  years  of  its  service  in  be- 
half of  the  public.  Earnings  of  the  company 
doubtless  have  gone  into  betterments,  per- 
haps beyond  the  amount  represented  by  the 
proceeds,  and,  it  may  be,  even  beyond  the 
valuation  now  considered. 

With  this  contention  there  is  allied  the 
still  further  argument  or  claim  that,  to  the 
extent  the  bonds  represent  Investment  in  the 
property,  the  measure  of  the  return  to  the 
water  corporation  is  the  rate  of  interest  they 
bear;  that  is,  the  corporation  is  not  entitled 
to  a  return  on  the  $800,000  indebtedness  at 
a  rate  in  excess  of  interest  on  that  amount, 
and  therefore  not  upon  the  fair  value  of  the 
property  considered  as  a  whole,  without  re- 
gard to  the  incumbrances  on  it,  or,  more 
briefly,  the  utility  cannot,  it  is  argued,  be 
permitted  to  earn  a  net  return  on  the  prop- 
erty in  its  entirety,  but  only  on  $850,000,  the 
company's  equity  in  it 

With  practical  unanimity  courts  have  held 
that  the  return  is  to  be  based  upon  the  pres- 
ent fair  value  of  the  property  devoted  to 
public  service.  In  the  leading  case  of  Smyth 
v.  Ames,  169  U.  S.  466, 18  Sup.  Ct  418,  42  L. 
Ed.  819,  the  rule  was  first  announced  in  this 
language: 

*'We  hold,  however,  that  the  basis  of  all  cal- 
culation as  to  the  reasonableness  of  rates  to 
be  charged  by  a  corporation  maintaining  a 
highway  under  legislative  sanction  must  be  the 
fair  value  of  the  property  being  used  by  it  for 


fthe  convenience  of  the  public.  ^  ^  *  What 
the  company  is  entitied  to  ask  is  a  fair  return 
upon  the  value  of  that  which  it  employs  for 
the  public  convenience.** 

The  court  did,  it  is  true,  in  that  case  re- 
mark that— 

"If  a  railroad  ^  •  ^  has  bonded^its  prop- 
erty for  an  amount  that  exceeds  its  fair  value, 
or  if  its  capitalization  is  largely  fictitious,  it 
may  not  impose  upon  the  public  the  burden 
of  such  increased  rates  as  may  be  required 
for  the  purpose  of  realising  profits  upon  such 
excessive  valuation  or  fictitious  capitalisation.'* 

But  by  way  of  precaution  it  added: 

"And  the  apparent  value  of  the  property  and 
franchises  used  by  the  corporation,  as  repre- 
sented by  its  stocks,  bonds,  and  obligations.  Is 
not  alone  to  be  considered  in  determining 
the  rates  that  may  be  reasonably  charged." 

But  by  no  means  is  this  statement  to  be 
interpreted  as  a  limitation  upon  the  right  of 
such  a  corporation  to  base  its  right  to  a  net 
profit  upon  the  fair  value  of  its  property, 
without  regard  to  the  interest  diarge  on  its 
bonded  indebtedness.  Evidently  these  re- 
marks are  not  so  understood  by  the  subordi- 
nate federal  courts,  for  Circuit  Judge  Hunt, 
in  Montana  W.  &  S.  R.  Co.  v.  Morley  (D.  C.) 
198  Fed.  991, 1007,  said: 

'3ut  we  must  not  accept  the  amount  of  the 
bonded  debt  as  a  complete  or  accurate  cri- 
terion of  the  value  of  the  property" 

— ^and  approved  the  language  of  President 
Hadley  of  Yale  University  in  the*  report  of 
the  Railroad  Securities  Commission  to  the 
President  of  the  United  States,  dated  Novem- 
ber 1,  1911,  saying: 

*1n  so  far  as  the  value  of  the  property  is  an 
element  in  rate  regulation,  the  outstanding  se- 
curities are  of  so  little  evidentiary  weight  that 
it  would  *  *  *  be  of  distinct  advantage  if 
courts  and  commissions  would  disregard  them 
entirely,  except  as  a  part  of  the  financial  his- 
tory of  the  property,  and  would-  insist  upon 
direct  evidence  of  the  actual  money  invested" 
in  the  properties. 

See,  also,  KnoxvlUe  v.  Knoxville  Water 
Co.,  212  U.  S.  1.  29  Sup.  Ct.  148,  53  L.  Ed. 
371;  Louisville  ft  N.  R.  Co.  v.  R.  R.  Conunis- 
sion  (D.  C.)  196  Fed.  800 ;  Texas  ft  P.  R.  Co. 
V.  R.  R.  Commission,  192  Fed.  280,  112  C.  C. 
A.  538. 

The  present  fair  value  of  the  property  de- 
voted to  public  use  is  the  rule  prescribed  in 
the  Minnesota  Rate  Cases,  230  U.  S.  352, 
355,  441,  33  Sup.  Ct  729,  57  L.  Ed.  1511,  48 
L.  R.  A.  (N.  S.)  1151,  Ann.  Cas.  1916A,  18. 
The  same  court  has  gone  further,  and  held 
that  the  return  guaranteed  by  the  Constitu- 
tion of  the  United  States  is  a  return  upon 
the  "reasonable  value  of  the  property  at  the 
time  it  is  being  used  for  the  publia"  San 
Diego  U  ft  T.  Co.  v.  Jasper,  189  U.  S.  439, 
442,  23  Sup.  Ct.  571,  572  (47  L.  Ed.  892).  And 
in  Simpson  v.  Shepard  (Minnesota  Rate  Cas- 
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es,  supra)  the  court,  speaking  through  Mr. 
Justice  Hughes,  also  said: 

"As  the  company  may  not  be  protected  in 
its  actual  investment,  if  the  valtie  of  the  prop* 
erty  be  plainly  less,  so  the  making  of  a  just 
return  for  the  use  of  the  property  involves 
the  recognition  of  its  fair  value  if  it  be  more 
than  its  cost.  The  property  is  held  in  private 
ownership  and  it  is  that  property,  and  not  the 
original  cost  of  it,  of  which  the  owner  may 
not  be  deprived  without  due  process  of  law." 

In  discussing  the  basis  of  valuation  upon 
which  a  fair  return  must  be  allowed,  the 
New  Jersey  Supreme  CJourt,  in  the  case  of 
Public  Service  Co.  v.  Public  Service  Board, 
84  N.  J.  Law,  463,  474,  87  Atl.  651,  667  (L.  R. 
A,  1918 A,  421)  said: 

*'We  are  met  with  difficulties  and  valid  objec- 
tions whether  we  adopt  the  standard  of  actual 
investment,  of  cost  of  reproduction  or  pres- 
ent value.  It  would  be  a  waste  of  time  for 
us  to  go  into  this  discussion.  We  think  it 
enough  to  say  that  the  great  weight  of  author- 
ity is  in  favor  of  the  standard  of  present  value. 
That  standard  has  the  sanction  of  the  United 
States  Supreme  Court  in  cases  involving  the 
constitutional  rights  of  the  companies  and  is 
said  by  that  court  to  be  no  longer  open  to  dis- 
pute under  the  Constitution.  San  Diego  L.  & 
T.  Co.  V.  Jasper,  supra.  Since  all  cases  of 
the  kind  may  come  before  that  tribunal  for 
final  adjudication,  and  its  decisions  upon  the 
constitutional  question  would  be  binding  upon 
us,  we  ought  to  adopt  the  same  rule." 

As  said  in  Home  Telephone  Co.  v.  Carthage, 
2.35  Mo.  644,  139  S.  W.  547,  48  L.  R.  A.  (N.  S.) 
1055,  Ann.  Cns.  1912D,  301: 

"What  the  company  is  entitled  to  demand,  in 
order  that  it  may  have  just  compensation,  is 
a  fair  return  upon  the  reasonable  value  of  the 
property  at  the  time  it  is  being  used  for  the 
public." 

This  Is  the  rule  adopted  and  observed 
in  Oklahoma  as  well  as  in  nearly  all  of  the 
state  and  federal  courts  where  rate-making 
cases  have  been  considered  and  decided. 
Pioneer  Telephone  &  Telegraph  Co.  v.  Wcs- 
tenhaver.  29  Okl.  429,  118  Pac.  354,  38  L.  B. 
A.  (N.  S.)  1209:  Western  Union  Telegraph 
Co.  V.  State,  81  Okl.  415, 121  Pac.  1069;  Ken- 
nebec Water  District  v.  Waterville,  97  Me. 
185,  54  Atl.  6,  60  L.  B.  A.  856;  Bedlands  L. 
&  0.  Domestic  Water  Co.  v.  City  of  Bedlands 
et  al.,  121  Cal.  365,  63  Pac.  843;  Oshkosh 
Waterworks  Co.  v.  B.  B.  Commission,  161 
Wis.  122,  152  N.  W.  859,  L.  B.  A.  1916P,  592. 

There  are,  it  is  true,  some  decisions  that 
do  for  some  purposes  take  into  consideration 
the  reasonableness  of  rates  In  connection 
with  the  original  cost  of  property  employed 
to  promote  the  general  welfare  of  the  com- 
munity in  which  It  is  located  with  reference 
to  rates  ample  to  pay  fixed  interest  charges 
and  dividends,  without  express  recognition 
of  the  rule,  so  abundantly  sustained  by  the 
authorities  cited  and  many  others  that  could 
be  cited,  that  the  present  value  of  the  prop- 


erty represents,  the  amount  on  which  the 
return  must  be  computed.  They  treat  the 
capitalization  and  indebtedness  as  relevant 
in  the  ascertainment  of  the  true  property 
valuation  and  for  no  other  purpose.  The 
only  cases  found  iu[>on  this  investigation  so 
holding  are  Beagan  v.  Farmers'  Loan  &  T. 
Co.,  154  U.  S.  362,  14  Sup.  Ct  1047,  38  L.  Ed. 
1014;  Dow  v.  Beldelman,  125  U.  S.  680,  8 
Sup.  Ct.  1028,  31  L.  Ed.  841;  Ball  v.  Butland 
B.  Co.  (C.  C.)  93  Fed.  513;  Chicago  M.  & 
St  P.  B.  Co.  V.  Smith  (C.  C.)  110  Fed.  473; 
Wallace  v.  Arkansas  0.  B.  Co.,  118  Fed.  422, 
55  C.  C.  A.  192. 

In  the  Beagan  Case  the  question  was 
whether,  in  the  operation  of  the  pronerties 
of  the  defendant,  a  railroad  corpora  Jon,  the 
schedule  of  rates  prescribed  by  the  Texas 
Bail  road  Commission  were  such  as  to  yield 
revenues  sufficient  in  amount  to  pay  current 
expenses,  taxes,  etc.,  depreciation,  interest  on 
bonded  indebtedness,  and  a  net  profit  suffi- 
cient to  pay  dividends  on  the  company's  cap- 
ital stock.  This  was  the  paramount  question 
involved  and  decided.  All  others  were  im- 
portant only  upon  questions  of  jurisdiction 
to  review  acts  of  the  commission.  After  ad- 
judging the  tarilTs  to  be  insufficient  to  yield 
an  amount  large  enough  to  compensate  the 
owners  of  the  capital  stock  in  a  reasonable 
amount  in  dividends,  all  the  circumstances  of 
the  case  being  considered,  the  court,  in  reply- 
ing to  an  argument  upon  the  subject,  added 
what  certainly  seems  significant: 

"If  the  state  were  to  seek  to  acquire  the 
title  to  these  roads,  under  its  power  of  emi- 
nent domain,  is  there  any  doubt  that  constitu- 
tional provision  would  require  the  payment  to 
the  corporat'^n  of  just  compensation;  that 
compensation  being  the  value  of  the  property 
as  it  stood  in  the  markets  of  the  world,  and 
not  as  prescribed  by  •  ♦  •  the  Legislature? 
Is  it  any  less  a  departure  from  the  obligations 
of  justice  to  seek  to  take,  not  the  title,  but 
the  use  for  the  public  benefit,  at  less  than  its 
market  value?" 

In  Dow  v.  Beldelman,  a  suit  the  object  of 
which  was  to  determine  whether  a  rate  of  3 
cents  per  mile  for  the  carriage  of  passengers 
by  railroad  was  not  sufficient  compensation, 
the  argument  was: 

"That  with  the  same  traffic  that  their  road 
has  now,  and  charging  for  transportation  at 
the  rate  of  3  cents  per  mile,  the  net  yearly 
revenue  will  pay  less  than  1^  per  cent,  on 
the  original  cost  of  the  road,  and  only  a  little 
more  than  2  per  cent,  on  the  amount  of  its 
bonded  debt.** 

The  court  did  not  decide  the  question  pre- 
sented because  there  was  not  in  the  record 
any — 

"evidence  as  to  how  much  the  bonds  cost,  or 
as  to  the  amount  of  the  capital  stock  of  the 
corporation  as  reorganized,  or  as  to  the  sum 
paid  for  the  railroad  by  that  corporation  or  its 
trustees.'* 
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There  was  involved  In  Ball  v.  Railroad, 
supra,  the  question  of  the  impairment  of  the 
charter  provision  of  the  railroad  "giving  it 
the  right  to  ta  the  rates  of  fare  on  its  road 
within  certain  limits"  was  considered,  and 
the  court  held  that  subsequent  legislation  re- 
ducing the  rates  of  fare  below  the  limit  and 
below  *'what  will  permit  the  railroad  com- 
pany to  earn  a  reasonable  income  on  the  cap- 
ital invested"  is  in  violation  of  the  Four- 
teenth Amendment  as  a  taking  of  property 
without  due  process  of  law.  In  Railroad  Co. 
T.  Smith,  supra,  the  court,  acting  upon  the 
findings  of  a  master  in  chancery,  accepted 
the  valuation  of  the  company's  property  de- 
voted to  public  use  as  the  basis  for  compen- 
Batlon  to  determine  whether  at  the  schedule 
of  rates  the  company  could  earn  a  net  profit 
from  the  operation  of  its  property  In  an 
amount  sufiicient  to  pay  fixed  charges  and 
discounts,  and  as  result  of  the  computation 
upon  that  basis,  the  court  found  the  schedule 
insufficient.  In  substance  and  effect  the  lan- 
guage of  Wallace  v.  Railroad  Co.  is  the  same. 
The  court  must  have  had  before  it  the  value 
of  the  property,  else  it  could  not  have  found, 
aiK)n  demurrer  to  the  bill,  the  reduction  of 
the  gross  earnings  from  the  property  to  be 
far  below  an  amount  required  to  reimburse 
the  company  by  the  payment  of  operating 
expenses,  taxes,  and  fixed  charges. 

14]  There  does  not  appear  any  sound  prin- 
ciple of  law  that  sanctions  any  other  meas- 
urement for  the  return  a  utility  is  entitled 
to  than  a  rate  which,  when  applied  to  the 
fair  valuation  of  its  property  useful  and 
used  in  behalf  of  the  public,  without  regard 
to  its  capital  stock  or  Its  mortgaged  indebt- 
edness, except  that  no  rate  of  return  is  al- 
lowable, unless  it  is  sufficient  under  ordinary 
circumstances  to  cover  the  expenses  Incident 
to  the  operation  of  the  property,  including 
taxes,  depreciation,  interest,  and  dividends. 
The  facts  proved  and  practically  conceded 
do  not  even  tend  to  show  that  the  manage- 
ment of  Huntington  Water  Corporation  has 
not  always  been  efficient  and  the  service  ren- 
dered by  it  satisfnctory.  There  Is  no  charge 
against  it  of  any  character,  except  as  to 
rates  and  the  method  of  appraisement  of  its 
property.  It  has  faithfully  performed  the 
duties,  the  performance  of  which  it  assumed 
when  organized.  No  question  has  arisen  as 
to  watered  stock.  Inflated  prices,  inefficient 
administration,  or  incompetency  of  its  offi- 
cers and  agents.  The  only  hint  is  its  in- 
crease in  salaries  in  anticipation  of  its  appli- 
cation for  a  more  remunerative  schedule  of 
rates.  But  the  salary  increase  is  insignifi- 
cant compared  with  the  service  rendered. 

Enough  has  been  said  to  show  that  the 
present  fair  value  of  the  property  devoted  to 
the  service  of  the  public  is  to  be  made  the 
basis  of  the  return  to  the  owner  or  proprie- 
tor. This  has  been  the  rule  recognized  and 
applied  becetofore  by  this  court     City  of 


Charleston  v.  Public  Service  Commission,  86 
W.  Va.  536,  103  S.  E.  673;  Bluefield  Water- 
works ft  Improvement  Co.  v.  Public  Service 
Commission,  110  S.  E.  205y  recently  decided. 
The  amount  of  capitalization  and  bonded 
indet>tedne88  of  a  public  service  company  or- 
dinarily is  no  test  of  the  value  of  the  prop- 
erty. 7  Fletcher,  Cyclopedia  of  Corporations, 
§  4536;  Wyman,  Public  Service  Corporations, 
S  1092,  and  cases  cited.  It  is  not  the  amount 
of  the  stockholders'  investment  in  the  prop- 
erty, nor  of  their  so-called  equity,  that  deter- 
mines the  basis  of  the  yield,  but  the  value 
of  the  property  devoted  or  dedicated  to  pub- 
lic use. 

The  final  question  to  be  discussed  and  de- 
cided is  the  net  income  the  corporation  may 
properly  have  from  the  operation  of  its 
property,  as  valued  by  the  commission — such 
income  as  the  corporation  may  use  for  the  ex- 
igencies of  its  business,  or  may  require  for 
distribution  among  its  stockholders  in  the 
form  of  dividends  or  otherwise.  It  is  upon 
the  answer  to  this  question  that  a  difference 
of  opinion  has  arisen  among  members  of  the 
court.  President  RITZ  and  Judges  POF- 
FENBARGER  and  LIVELY  would  measure 
or  test  the  rate  of  income  by  the  corpora- 
tion's equity  in  the  property,  either  coupled 
with  or  independent  of  the  amount  of  the 
corporate  stock  and  indebtedness,  or  by  each 
separately,  or  for  some  purposes  in  connec- 
tion with  the  appraised  value  of  the  proper- 
ty. Judge  MILLER  and  I  base  the  income 
rate  exclusively  upon  such  valuation,  disre- 
garding as  irrelevant  and  unimportant  the 
equity,  incambrance,  and  stocx,  in  so  far  as 
they  affect  the  corporation's  right  to  Income. 
Our  conception  of  the  basis  of  that  right  is 
the  value  of  the  corporation's  property,  the 
property  it  owns,  the  property  in  its  entirety, 
the  property  the  corporation  has  set  apart  to 
serve  the  public.  It  does  not  own  the  stock. 
It  does  not  own,  but  owes,  the  indebtedness, 
and  neither  the  stockholders  nor  the  credi- 
tors own  the  corporation's  property.  The 
sole  owner  of  the  property  is  the  corporation, 
and  the  corporation  has  the  unqualified  right 
to  control  and  manage  the  property  to  pro- 
mote the  welfare  of  the  public.  The  only  in- 
terest the  creditors  have  in  the  property  re- 
sides in  the  indebtedness,  and  the  only  in- 
terest the  stockholders  have  in  the  property 
is  in  the  dividends  to  be  paid  and  in  the  per- 
sons who  shall  manage 'and  control  the  cor- 
porate business.  In  line  with  those  observa- 
tions, as  it  seems  to  the  writer,  is  the  lan- 
guage of  the  opinion  in  Coal  &  Coke  Ry.  Co. 
V.  Conley,  67  W.  Va.  129,  67  S.  E.  613: 

''Exorbitant  rates  cannot  be  exacted  from  the 
public  for  the  sole  reason  that  persons  inter- 
ested in  a  corporation  have  contracted  with  it 
and  with  one  another  for  profits,  in  excess  of 
that  which  amounts  to  a  reasonable  and  fair 
return  on  the  money  actually  invested  or  the 
equivalent  of  the  actual  value  of  the  plant. 
The    capitalization    *    *    •    may    far    exceed 
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the  utmost  value  of  the  compauy's  property, 
for  some  reason." 

This  argament  was  intended  to  answer  and 
did  answer  the  claim  advanced  that  the  rate 
of  income  should  be  adequate  to  pay  divi- 
dends on  the  company's  stock  issues  and  in- 
terest on  the  company's  indebtedness,  though 
these  items  may  with  others  have  exceeded 
the  fair  value  of  the  property. 

[8]  A  corporation  is  an  entity  wholly  dis- 
tinct from  the  owners  of  its  capital  stock. 
It  has  the  legal  title  to  the  corporate  prop- 
erty ;  its  shareholders  do  not  have  any  title 
to  it  Each  has  a  separate  existence,  separate 
interests  and  separate  liabilities,  and,  *in  so 
far  as  the  right  of  an  individual  member  of 
the  company  to  its  earnings  is  concerned,  he 
is  entitled  only  to  his  proportionate  share  of 
the  surplus  profits.  The  corporation  is  the 
real  person.  Park  v.  Petroleum  Co.,  25  W. 
Va.  108;  Moore  v.  Schoppert,  22  W.  Va.  282; 
Kanawha  Coal  Co.  v.  Ballard  ft  Welch  Coal 
Co.,  43  W.  Va.  721,  29  S.  B.  514.  If  the  cap- 
ital stock  and  indebtedness  of  a  corporation 
are  to  be  excluded  from  the  appraisement  of 
its  property,  as  the  basis  of  the  return  it  is 
entitled  to  when  they  exceed  the  value  of  the 
property,  why  should  they  not  also  be  exclud- 
ed from  consideration  for  any  and  all  pur- 
poses, when  they  are  materially  less  than  its 
value?  Although  not  directly  in  point,  It 
may  not  be  amiss  to  remark  that  in  Towne 
V.  Eisner,  245  U.  S.  418,  426,  38  Sup.  Ct.  158, 
62  L.  Ed.  372,  L.  R.  A.  1918D,  254,  the  Su- 
preme Court  of  the  United  States  held,  in 
effect,  that  dividends  in  the  form  of  stock  are 
not  income,  as  the  word  is  understood,  and 
that  stock  dividends  are  not  taxable  aa  such 
under  the  federal  Income  Tax  Law  of  1913 
(38  Stat  114). 

[5-8]  There  is  no  immutable  standard  for 
the  measurement  of  the  income  a  company 
serving  the  public  is  entitled  to  under  all  cir- 
cumstances and  conditions,  and  in  the  very 
nature  of  things  there  could  not  be.  The 
facts  of  each  case  differ  from  the  facts  of 
every  other  case.  No  two  of  them  are  any 
more  alike  than  are  two  or  more  faces. 

Neither  is  the  legal  rate  of  interest  a  safe 
or  certain  guide,  as  the  authorities  say.  In 
some  instances  a  utility  may  require  a  great- 
er percentage  of  income  than  the  law  pre- 
scribes, and  in  others  less  than  such  a  rate. 
But  usually  the  authorities  agree  that  the 
basis  of  the  rate  is  the  value  of  the  property 
devoted  to  a  public  use,  not  the  utility's 
stocks  or  bonds,  and,  with  this  as  a  starting 
point,  sanction  a  rate  which  will  produce 
such  a  net  income  as  will  repay  in  profits  a 
Just  and  reasonable  compensation  for  the 
use  of  the  property  so  valued,  whether  the 
rate  is  more  or  less  than  the  legal  interest 
rate;  inflated  prices  being  excluded.  If  the 
rate  is  excessive  in  its  results,  in  that  it 
yields  more  than  is  Just  and  fair  to  the  con- 
sumer, it  then  is  an  unreasonable  rate;  but. 


if  it  does  him  no  Injustice,  he  cannot  be 
heard  to  complain.     The  only  injustice  of 
which  complaint  is  made  is,  not  by  the  con- 
sumers directly,  but  by  the  city  of  Huntinsr- 
ton,  the  sole  protestant,  and  the  basis  of  its 
complaint  is  that  the  company's  stodsholders 
receive  a   greater  percentage  of  dividends 
than  they  should  have,  and  for  that  reason 
the  city  injects  the  amount  of  the  capital 
stock  and  the  indebtedness  into  the  balance 
where  otherwise  other  matters  may  be  in  a 
state  of  equipoise.    By  the  proposed  method, 
and  by  it  alone,  can  it  be  made  to  appear 
that  the  9  per  cent,  rate  is  inequitable. 

To  say  the  least,  the  rules  now  advocated 
are  innovations  upon  the  rules  generally  rec- 
ognized as  being  approximately  Just  and  fair, 
where  the  conditions  are  normal.  If  the  for- 
mer should  receive  general  Judicial  approval, 
from  what  source  would  a  company,  engaged 
in  the  performance  of  a  public  duty,  with  a 
valid  capital  stock  or  a  valid  indebtedness 
in  excess  of  the  estimated,  though  not  the 
fair,  value  of  its  property,  earn  a  profit  from 
the  operation  of  its  property,  if  the  operating 
expenses  and  interest  charges  exhausted  the 
gross  revenue?  That  condition  would  neces- 
sitate railroad  receiverships  practically 
without  limit,  and  deter  capital  investment 
in  any  public  enterprise.  As  it  seems  to 
me,  a  return  Is  not  reasonable  when  lim- 
ited to  interest  upon  indebtedness  and  a  mere 
dividend  on  stock,  without  allowance  for  the 
additional  risk  assumed  and  entailed  in  a 
public  business. 

To  warrant  suspension  of  a  schedule  of 
rates  lawfully  authorized,  on  the  ground  of 
alleged  unreasonableness,  the  disparity  be- 
tween what  is  reasonable  and  unreasonable 
ought  to  appear  sufficiently  clear.  If  it  does 
not  work  a  hardship  upon  the  community 
served,  it  ought  not  to  be  suspended.  There 
is  in  this  case  an  obvious  lack  of  imposition 
upon  the  water  consumers,  and  an  equally 
evident  lack  of  an  undue  return  to  the  util- 
ity. It  cannot,  therefore,  be  contended,  even 
if  important,  in  view  of  what  has  been  said, 
that  the  order  provides  a  fund  to  be  assessed 
to  and  collected  in  advance  from  water  con- 
sumers for  a  substantial  enlargement  of  the 
corporation's  water-supplying  instrumentali- 
ties, and  their  extension  so  as  to  Increase 
the  number  of  its  patrons,  and  consequently 
the  quantum  of  revenue  the  betterments  will 
yield  when  completed  and  paid  for,  as  well  as 
the  value  and  efficiency  of  the  applicant's 
property.  Even  if  there  be  a  demand  for 
such  improvement,  no  rule  or  principle  of 
law  authorizes  advancement  of  rates  for  wa- 
ter furnished  to  consumers  in  order  to  raise 
a  fund  to  be  administered  and  applied  in  ad- 
vance to  defray  the  express  incident  to  the 
improvement.  The  corporation  must  resort 
to  other  financial  sources,  as  by  the  negotia- 
tion of  loans,  or  by  the  issuance  and  sales  of 
capital  stock  to  obtain  the  means  to  meet 
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such  expenditure.  Reason  and  authority  dic- 
tate such  a  policy.  No.  3400,  20  Interst. 
Com.  Com.  R.  266,  where  the  Interstate  Com- 
merce Commission^  dehied  the  demand  for 
railroad  transportation  rates  to  enable  the 
carrier  to  improve  its  property,  and  permis- 
sion to  make  such  increases,  and  said  that, 
for  the  purpose  of  determining  whether  a 
given  advance  is  reasonable,  the  railway 
ought  not  to  treat  as  a  part  of  its  operating 
expenses  the  cost  of  permanent  improvement 
or  extensions,  and  this  must  of  necessity 
mean  tthat  the  rates  should  not  be  sufficient 
to  allow  both  payment  of  dividends  to  stock- 
holders and  interest  to  bondholders  and  an 
additional  sum  for  the  purpose  of  improv- 
ing and  increasing  the  value  of  such  prop- 
erty.   See,  also,  pages  335,  336,  same  volume. 

"Intent  to  increase  the  plant  value  through 
improvemeBts,  although  such  improvements  are 
partially  completed,  cannot  be  accepted  as  a 
basis  for  the  purpose  of  fixing  rates;  the  actual 
fair  value  ♦  •  •at  the  time  used  and  use- 
ful in  the  business  of  furnishing  service  to  the 
public  being  the  true  basis  for  calculating 
proper  charges."  In  re  Seneca  Telephone 
Company,  P.  U.  R.  1919F,  48;  In  re  Farmers' 
&  Merchants*  Telephone  Company,  P.  U.  R. 
1918F,  283;  In  re  Missouri  &  Kansas  Tele- 
phone Company,  P.  U.  R.  1918C,  55. 

Judge  MILIiER  and  I  do  not  agree  to  a 
suspension  of  the  order  reviewed. 

RITZ,  P.  Some  statement  of  the  reasons 
which  impel  me  to  the  conclusion  to  suspend 
the  rate  involved  in  this  case  is  not  inap- 
propriate, as  it  does  not  seem  that  any  of 
my  Brethren  concur  in  all  of  the  views  which 
I  entertain. 

In  every  case  where  the  validity  of  a  rate 
is  involved,  it  is,  of  course,  necessary,  in  or- 
der to  reach  a  conclusion,  to  determine  as  a 
basis  therefor  the  value  of  the  thing  upon 
which  the  return  is  to  be  based.  I  quite  agree 
that  a  public  service  corporation  is  entitled 
to  a  fair  and  reasonable  return  upon  the 
value  of  the  property  devoted  by  it  to  the 
public  service.  Entertaining  this  view,  the 
first  question  then  presented  is:  How  is  that 
value  to  be  dscertained?  In  the  early  history 
of  rate  making  almost  exclusive  considera- 
tion was  given  to  the  amount  of  bonds  and 
capital  stock  outstanding.  It  was  soon  found 
that  such  a  method  was  manifestly  unjust, 
for  in  many  instances  all  of  the  capital  stock 
was  given  as  a  bonus  to  the  bondholders,  and 
in  others  the  bonds  sold  at  a  much  depreciat- 
ed price,  and  in  still  others  inordinate  sums 
of  money  squandered  for  promotion  expenses. 
The  books  are  full  of  cases  repudiating  this 
method  a&  an  exclusive  one  for  arriving  at 
the  value  of  the  property  of  a  public  service 
corporation  for  the  purpose  of  rate  making. 
It  was  then  thought  that,  while  the  par 
value  of  the  bonds  and  the  stock  was  not  a 
sound  basis,  the  market  value,  where  the 
same  oould  be  ascertained,  of  these  securities, 


would  furnish  a  reasonably  safe  point  from 
which  a  start  could  be  made.  It  was  argued 
that  the  value  of  the  bonds  and  stocks  of  the 
corporation  in  the  market  ought  to  represent 
with  reasonable  accuracy  the  value  of  its 
properties,  and  this  would  seem  to  be  so  as  an 
abstract  proposition;  but  actual  experience 
soon  taught  that  market  values  of  stocks  and 
bonds  depended  upon  many  elements  besides 
the  actual  value  of  the  property  upon  which 
they  were  based,  so  that  this  method  could 
not  be  considered  as  an  exclusive  method  of 
determining  the  property  value  for  the  pur- 
pose of  making  a  rate. 

The  actual  cost  of  the  property,  where  it 
could  be  ascertained,  has  often  been  consid- 
ered as  the  most  reliable  basis  for  rate  mak- 
ing. If  it  can  be  ascertained  what  it  actually 
cost  to  construct  a  given  plant,  and  it  is 
shown  that  the  work  Was  economically  done, 
there  would  seem  to  be  no  reason  why  this 
would  not  be  the  most  satisfactory  basis  for 
arriving  at  the  value  of  the  plant  for  rate 
making  purposes.  Of  course,  this  leaves  out 
th^  element  of  the  increase  in  property 
values,  because  of  increased  population,  or 
other  contingencies,  which  may  result  in  a 
substantial  advance  in  the  value  of  the  in- 
vestinent,  which  it  is  conceded  a  public  serv- 
ice corporation  should  have  the  benefit  of, 
as  well  as  any  other  property  owner.  Be- 
cause of  the  fact,  however,  that  many  such 
corporations  had  no  data  from  which  the 
actual  value  could  be  ascertained,  and  be- 
cause of  the  unreliability  of  the  other  meth- 
ods above  pointed  out,  various  rate-making 
authorities  resorted  to  the  theory  known  as 
"reproduction  new,  less  depreciation,"  which 
consists  in  having  experts  make  an  inven- 
tory of  the  properties  to  determine  what  it 
would  cost  to  reconstruct  such  a  plant  under 
existing  conditions  and  at  existing  prices, 
deducting  from  this  result  an  arbitrary 
amount  for  the  depreciation  of  the  plant  dur- 
ing the  time  it  had  been  in  existence.  While 
this  method  was  resorted  to  originally,  be- 
cause of  the  paucity. of  information  as  to  the 
actual  cost  of  the  plant,  it  is  now  very  gen- 
erally insisted  upon,  particularly  in  these 
times  of  high  prices,  by  public  service  cor- 
porations, as  the  exclusive  method  for  deter- 
mining the  value  of  their  properties  for  rate- 
making  purposes. 

My  own  view  is  that  it  is  the  most  unreli- 
able of  any  of  the  methods  which  may  be  em- 
ployed to  that  end.  In  the  last  analysis  it.  is 
no  more  than  the  estimate  of  an  engineer 
as  to  what  it  would  cost  to  reproduce  a  cer- 
tain plant,  and  any  one  who  has  ever  had 
experience  with  construction  work  will  readi- 
ly testify  as  to  the  unreliability  of  such  esti- 
mates when  they  come  to  be  compared  with 
actual  costs.  Then,  too,  such  method  does 
not  take  account  of  what  to  me  seems  a  very 
important  element,  and  that  is  that,  of  two 
plants  which  it  would  cost  exactly  the  same 
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to  reproduce,  one  may  have  been  maintained 
so  as  to  render  highly  efficient  service,  while 
the  other  was  allowed  to  run  down  so  as  to  be 
in  no  way  capable  of  performing  satisfactori- 
ly the  functions  for  which  it  was  designed; 
yet,  under  this  theory  of  reproduction  less 
an  arbitrary  deduction  for  what  Is  called  de- 
preciation, both,  if  of  the  same  age,  would  be 
valued  for  rate-making  purposes  at  exactly 
the  same  amount. 

My  own  judgment  is  that  there  is  no  exclu- 
sive method  for  arriving  at  the  value  of  a 
public  service  plant  for  rate-making  pur- 
poses. Those  charged  with  the  duty  must 
take  into  consideration  every  element  avail- 
able. There  is  no  reason  why  a  public  serv- 
ice commission  or  other  authority  seeking  to 
ascertain  this  fact  should  not  make  its  in- 
quiry Just  as  broad  as  the  evidence  available 
will  permit,  just  as  in  arriving  at  any  other 
fact  which  Is  made  the  subject  of  judicial  or 
quasi  judicial  inquiry.  The  cost  of  produc- 
ing a  plant  originally,  when  it  can  be  shown, 
is  certainly  entitled  to  consideration,  and, 
even  though  It  may  be  that  the  properties 
have  increased  in  value  because  of  the  gen- 
eral Increase  of  property  in  the  community, 
this  rate  of  increase  can  ordinarily  be  shown 
with  as  much  certainty,  if  not  with  much 
more  certainty,  than  the  actual  value  of  the 
plant  can  be  ascertained  by  attempting  to 
estimate  what  it  would  take  to  reproduce  it. 
I  would  not  refuse  to  give  consideration  to 
the  amount  of  stocks  and  bonds  outstanding. 
If  it  be  shown  that  the  bonds  were  sold  in 
the  market  honestly  and  at  a  fair  price,  and 
all  of  the  money  derived  therefrom  devoted 
to  the  construction  of  the  utility,  and  the 
same  be  true  of  the  outstanding  stock,  why  is 
not  the  amount  of  such  securities  outstanding 
some  evidence  of  the  value  of  the  property 
which  was  created  from  the  proceeds  derived 
from  their  sale?  The  market  value  of  such 
securities  should  also  be  considered,  for  if,  as 
argued,  the  rate  to  be  allowed  to  a  public 
ser\ice  corporation  depends  in  a  measure  up- 
on the  risk  taken  by  the  investors,  this  risk 
would  be  largely  reflected  in  the  market  value 
of  the  company's  securities. 

I  would  not  treat  any  one  of  these  methods 
as  exclusive,  or  as  being  the  sole  method  to 
be  used,  but  would  make  their  weight  de- 
pend upon  the  degree  of  certainty  which  the 
evidence  produced  would  attach  to  each  of 
them.  For  instance,  if  the  actual  cost  of  the 
plant  is  shou'n  with  certainty,  I  would  give 
to  this  evidence  peculiar  weight  If  it  were 
shown  that  all  of  the  money  derived  from 
the  sale  of  stocks  and  bonds  fairly  sold  was 
honestly  invested  in  the  plant,  I  would  give 
to  this  evidence  more  weight  than  if  It  did 
not  appear  what  disposition  was  made  of  the 
proceeds  of  such  bonds,  or  whether  in  the 
expenditure  thereof  the  company  acted  with 
honesty  and  fairness.  Nor  would  I  exclude 
from  consideration  the  evidence  of  reproduc- 


tion cost,  but  I  would  not  make  it  an  exclu- 
sive method  for  determining  the  value  olf 
such  a  property,  any  more  than  It  can  be 
said  to  be  an  exclusive  method  for  determin- 
ing the  value  of  any  other  property,  where 
it  is  material  to  make  an  Inquiry  In  regard 
thereto. 

In  this  case  it  does  not  appear  that  the 
Public  Service  Commission  adopted  any  ex- 
clusive method  of  arriving  at  its  conclusion 
that  the  company's  property  was  worth 
$1,150,000.  It  is  true,  as  contended  by  the 
city  of  Huntington,  that  great  weight  is  giv- 
en to  the  theory  of  reproduction  new,  less 
depreciation;  but  this  is  attempted  to  be  ex- 
cused upon  the  ground  that  what  the  com- 
mission calls  the  analytical  historical  cost 
was  not  available,  or,  at  least,  if  available, 
was  not  made  to  appear  uiK)n  the  hearing 
before  it  As  the  case  was  presented  to  the 
commission,  I  do  not  know  that  any  fairer 
method  could  have  been  used  in  arriving  at  a 
result  than  was  used,  nor  does  it  appear  that 
the  result  arrived  at  is  far  from  the  correct 
valuation,  testing  it  by  all  of  the  evidence 
ofl-'ered  in  the  record. 

There  is,  however,  an  element  entering  into 
this  valuation  which  it  occurs  to  me  is  with- 
out justification,  and  that  is  an  Item  of  ap- 
proximately $100,000  for  the  value  of  the 
plant  as  a  going  concern.  It  must  be  borne 
in  mind.  In  considering  this  case,  that  the 
Huntington  Water  Company*  has  a  monopoly 
in  the  business  in  which  it  Is  engaged.  This 
item  of  going  concern  value  Is  said  to  be  the 
difference  between  the  value  of  a  business 
fully  equipped  and  ready  to  start  and  on 3 
actually  started.  It  is  argued  that,  however 
fully  equipped  and  ready  for  business  a  plant 
may  be,  it  is  not  as  valuable  as  a  plant  which 
is  not  only  fully  equipped,  but  is  enjoying  a 
substantial  business.  This  could  be  true  with 
the  ordlniary  concern  engaged  in  private  busi- 
ness, where  competition  Is  met  with.  The 
expert  in  this  case  in  his  testimony  Illus- 
trates what  he  means  by  this  going  concern 
value  by  taking  an  example  of  a  coal  com- 
pany owning  a  lease  fully  equipped  for  busi- 
ness and  comparing  it  with  one  like  fully 
equipped,  but  which  has  already  secured  a 
number  of  valuable  customers.  In  such  a 
case  the  difference  is  apparent  The  owners 
must  go  into  the  markets  and  secure  the 
business,  if  their  plants  are  to  be  of  any 
value,  and,  of  course,  the  plant  which  had 
already  secured  It  to  a  large  extent  is  worth 
more  than  one  just  starting,  without  any 
business. 

But  can  this  have  any  application  to  a 
water  company  which  enjoys  an  absolute 
monopoly?  It  does  not  have  to  go  out  and 
secure  business;  it  locates  its  plant  in  a  com- 
munity, where  the  exigencies  of  modern  life 
call  for  the  exercise  of  the  agencies  which 
it  commands.  It  enjoys  in  that  community 
a  monopoly  in  the  business  in  which  it  is 
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From  this  It  will  readily  appear  that  this 
allowance  must  depend  largely  upon  the 
conditions  shown  to  exist  In  the  particular 


engaged,  and  to  my  mind  Its  plant  is  just  as 
valuable  w^hen  it  is  fully  equipped  and  ready 
to  turn  on  its  water  as  it  is  one  year  or  ten 
years  afterward,  assuming  that  there  is  no  I  community  served  by  the  utility  under  In- 
increase  in  the  population  in  the  meantime  to '  vestigation.  If  it  is  apparent  that  the  corn- 
add  value  to  its  franchises.    In  view  of  the    munity  has  reached  its  maximum   growth. 


fact,  however,  that  the  valuation  arrived  at 
is  at  best  only  an  estimate,  I  am  not  pre- 
pared to  say  that  the  Inclusion  of  this  Item 
of  ?100,000  gives  to  the  water  company  any 
greater  property  value  than  it  is  entitltnl  to, 
even  though  the  guise  under  which  it  is  giv- 
en cannot  be  justified. 

After  arriving  at  the  value  of  the  property 
Involved,  the  next  inquiry  is:  What  is  the 
company  entitled  to  receive  as  a  proper  and 
reasonable  return  thereon?  It  is  stated  that 
this  reasonable  return  depends  in  a  measure 
upon  the  risks  attending  the  business,  on  the 
cost  of  money  to  the  company,  and  to  some 
extent  upon  what  profits  are  ordinarily  made 
In  the  community  from  like  investments. 
The  commission  in  this  case  found  that  the 
company  was  entitled  to  receive  9  per  cent, 
upon  tiie  value  of  the  property  as  found  by 
It,  of  which  2  per  cent,  is  for  the  purpose 
of  so-called  depreciation,  and  the  other  7 
per  cent,  is  the  fair  return  upon  the  in- 
vestment. 


and  no  replacements  are  likely  to  be  neces- 
sary, except  In  those  cases  where  the  mate- 
rial is  actually  worn  out,  the  allowance  for 
depreciation,  it  Is  quite  apparent,  ought  not 
to  be  as  large  as  in  a  community  which  is 
only  passing  through  its  age  of  adolescence, 
and  in  which  it  may  be  expected  that  the 
company  will  be  called  upon  to  replace  much 
of  its  system  in  order  to  meet  the  demands 
upon  It  from  the  Increase  in  population. 
There  is  some  showing  in  this  record  that  the 
city  of  Huntington  is  such  a  growing  com- 
munity. The  increase  in  population  in  re- 
cent years  has  been  substantial,  and  there 
is  no  reason  to  doubt,  from  the  facts  appear- 
ing in  the  record,  that  the  same  rate  of  In- 
crease will  be  maintained,  at  least  for  some 
years  to  come.  In  fact,  it  Is  shown  that  be- 
cause of  this  increased  demand  for  service 
upon  the  company  it  is  now  necessary  for  it 
to  replace  many  of  its  mains  with  mains  of 
larger  size,  and  to  add  additional  units  to  Its 
pumping  and  filtering  stations.     While  the 


The  allowance  which  is  made  under  the    evidence  upon  which  this  allowance  of  2  per 


name  of  depreciation,  as  applied  to  the  ordi- 
nary public  service  corporation,  is  really  not 
depreciation  at  all  in  the  ordinary  sense  of 
that  term.  It  is  an  estimated  amount  which 
it  is  expected  will  be  required  to  replace 
from  time  to  time  such  parts  of  the  plant 
as  become  either  worn  out  or  obsolete.  The 
larger  part  of  tlie  water  company's  plant, 
as  shown  by  the  inventories  filed  in  this 
case,  is  its  pipes  laid  under  the  ground  for 
the  purpose  of  delivering  the  water  to  its 
customers.  The  life  of  such  pipes  as  are 
used  for  this  purpose  under  any  particular 
condition  has  never  been  definitely  ascer- 
tained. It  is  a  matter  of  history  that  with- 
in recent  years  such  pipes  have  been  excavat- 
ed In  at  least  one  of  the  larger  cities  of  the 
country  after  being  in  use  for  a  century,  and 
have  been  found  to  be  In  a  perfect  state  of 
preservation.  But  thip  allowance  which  Is 
called  depreciation  is  more  properly  devoted 
to  the  puriwse  of  replacing  equipment  which 
becomes  obsolete.  It  Is  apparent  that  in  a 
^'rowing  community  mains  which  are  entirely 
adequate  to-day  may  in  the  course  of  a  few 
years,  because  of  the  increased  demand  for 
water,  be  insufi^cient  to  meet  the  needs  of  the 
community,  and  It  Is  necessary  to  replace 
such  mains  with  larger  ones.  Of  course,  the 
pipes  so  removed  may  be  and  are  used  in 
making  o£her  extensions;  but  the  cost  of  re- 
moving them  and  replacing  them  with  other 
pipe  has  to  be  borne  by  the  company,  and 
it  is  largely  for  the  puri)ose  of  taking  care 
of  such  contingencies  that  the  allowance  is 
made  for  depreciation. 


cent,  is  based  is  not  very  satisfactory,  con- 
sisting principally  of  the  statements  of  ex- 
perts that  2  per  cent,  is  a  proper  allowance 
under  the  circumstances,  it  does  not  appear 
that  it  may  not  be  necessary  for  the  com- 
pany to  spend  approximately  the  amount  to 
be  derived  from  this  source  for  the  purpose 
of  replacing  such  parts  of  its  plant  as  may 
become  obsolescent  or  worn  out 

The  other  7  per  cent.,  which  the  commis- 
sion found  the  company  was  entitled  to  earn 
upon  the  value  of  its  property,  is  awarded 
to  it  as  a  return  upon  its  investmoit,  and  it 
appears  that  the  commission  arrived  at  this 
amount  without  giving  any  consideration  to 
the  character  of  the  investment,  or  any  part 
of  it  The  result  sought  In  cases  of  this 
character  is  one  that  will  not  produce  hard- 
ship on  any  of  the  Interested  parties,  either 
the  public  or  the  utility.  As  before  stated, 
this  result  must  be  arrived  at  from  a  consid- 
eration of  a  number  of  matters,  among  which 
is  the  cost  at  which  the  utility  procures 
money,  if  it  is  found  to  be  necessary  to  bor- 
row money  for  its  purposes.  The  risk  which 
it  runs  in  constructing  a  plant  in  a  particu- 
lar community  is  also  to  be  considered,  and 
this  risk,  of  course,  depends  upon  whether 
or  not  the  community  is  of  that  permanent 
and  settled  nature  which  may  reasonably  be 
expected  to  endure,  or  is  without  any  past 
history,  and  without  future  prospects  of  a  cer- 
tain and  definite  nature.  Of  course,  this 
risk  will  be  largely  reflected  In  the  amount 
the  company  has  to  pay  for  the  money  that 
it  borrows,  and  It  may  be  said  generally  that 
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where  such  a  public  utility  can  borrow 
money  at  a  low  rate  of  interest,  or  at  the 
rate  of  Interest  usually  prevailing  in  the 
community  for  perfectly  safe  loans,  the  risk 
Incurred  by  the  investor  above  that  which 
is  ordinarily  incurred  in  an  investment  is 
negligible.  The  reasonable  return  such  a 
utility  is  entitled  to  receive  must  be  tested 
by  the  effect  produced  upon  those  to  whom  it 
ultimately  goes,  to  wit,  the  bondholders  and 
stockholders.  When  we  find  a  return  which 
produces  a  sufficient  income  to  meet  all  of 
the  actual  expenses  of  the  company,  to  pay 
all  of  its  taxes,  provide  a  fund  which  is 
classed  by  the  commission  as  depreciation, 
pay  the  interest  on  the  bonds,  the  proceeds 
of  which  it  is  shown  in  this  case  were  prop- 
erly expended,  and  then  yield  to  the  stock- 
holders a  rate  upon  the  value  of  their  stock- 
not  upon  the  par  value,  but  the  actual  value 
— largely  in  excess  of  what  may  be  expected 
from  a  stable  investment  of  the  same  charac- 
ter, it  cannot  be  said  that  such  a  return  is 
reasonable  from  the  standpoint  of  the  pub- 
lic. 

It  is  argued  that  the  stockholders  are  en- 
titled to  more  than  the  ordinary  rate  of  in- 
terest because  of  the  risk  they  incur;  but, 
as  before  stated,  this  risk,  if,  Indeed,  there 
is  any  such  element  in  this  case^  is  reflected  in 
the  rate  at  which  it  is  enabled  to  borrow 
money.  If  it  can  borrow  money,  as  appears 
to  be  the  case,  at  the  same  rate  as  other  per- 
fectly solvent  and  stable  corporations  which 
are  considered  a  sound  investment,  then  how 
can  it  be  said  that  the  investor  incurs  any 
risk  warranting  an  exercise  of  tenderness 
m  his  behalf  upon  the  part  of  those  diarged 
with  determining  the  rates  to  which  the 
utility  is  entitled? 

It  is  insisted  that  a  public  utility  is  en- 
titled to  a  reasonable  return  upon  the  value 
of  its  property  devoted  to  the  public  service, 
and  to  this  I  readily  agree;  but  what  is  that 
reasonable  return?  How  must  it  be  arrived 
at?  Every  one  concedes  that  tlie  rate  of 
interest  which  the  utility  is  required  to  pay 
for  money  that  it  borrows  is  in  a  large  sense 
a  measure  of  the  return  to  which  it  is  en- 
titled. I  cannot  agree  that  a  rate  is  reason- 
able which  will  produce  to  the  stockholders, 
after  paying  all  expenses,  all  fixed  charges 
and  taxes,  a  return  largely  in  excess  of  what 
other  people  receive  upon  their  money  in  in- 
vestments no  less  stable  and  reliable.  In 
this  case  the  estimated  gross  receipts  of  the 
company  for  the  year  1921,  based  upon  the 
actual  receipts  for  1920,  are  fixed  at  $167,- 
389.32.  The  operating  ex];)enses  for  the  same 
period,  arrived  at  in  the  same  way,  are  $96,- 
429.92.  Included  in  this  item  of  operating 
expenses  is  all  taxes  charged,  or  chargeable, 
against  the  plant,  so  that  upon  the  figures 
produced  by  the  company  itself  there  re- 
mains the  sum  of  $70,959.40  with  which  to 
pay  a  return  upon  the  property  devoted  by 


it  to  the  public  service.  Is  this  return  ade- 
quate? It  may  be  assumed  I  think,  for  the 
purpose  of  this  case,  that  2  per  cent,  is  not 
unreasonable  for  what  is  termed  by  the  com- 
mission depreciation,  and  if  we  fix  the  value 
of  the  property  at  $1,150,000,  $23,000  would 
be  required  for  this  purpose.  This  would 
leave  $47,959.40  available  to  pay  the  invest- 
ors a  return  upon  their  money.  Is  it  suffi- 
cient for  the  purpose? 

According  to  the  statement  of  the  com- 
pany's counsel,  the  amount  required  for  the 
payment  of  interest  on  the  money  borrowed 
is  $47,234,  which  would  leave  only  $727.40 
with  which  to  compensate  the  stockholders 
for  the  investment  they  have  in  the  property. 
If  the  property  is  worth  $1,150,000,  and  the 
bonded  debt  Is  $800,000,  as  appears  in  this 
case,  then  the  investment  of  the  stockholders 
is  worth  $350,000.  A  great  deal  of  argu- 
ment has  been  indulged  in  to  the  effect  that 
the  return  to  be  received  does  not  depend 
upon  the  amount  of  stock  issued  and  out- 
standing. This  is  quite  true,  but  it  does 
depend  in  a  large  measure  upon  the  actual 
value  of  the  stock  issued  and  outstanding, 
regardless  of  the  par  value  thereof.  The 
commission  found  that,  in  order  to  give  to 
the  company  a  reasonable  return,  it  would 
be  necessary  to  add  $30,000  to  its  receipts 
and  increase  the  rates  so  as  to  accomplish 
that  purpose.  This  would  give  to  the  stock- 
holders practically  9  per  cent,  interest  on  the 
actual  value  of  their  stock,  after  all  taxes 
are  paid  for  them  and  suitable  allowance 
made  for  keeping  their  property  in  a  per- 
fect state  of  repair,  or  about  12  per  cent 
if  we  exclude  from  the  valuation  of  the  prop- 
erty the  item  of  $100,000  for  its  value  as  a 
going  concern.  This  result  to  me  is  inequi- 
table and  bizarre.  I.  cannot  find  anything  in 
the  record  which  justifies  the  belief  that 
there  is  any  such  risk  in  the  investment  as 
warrants  granting  a  return  largely  in  ex- 
cess of  that  received  by  other  Investors. 
The  rate  of  interest  allowed  by  law  in  this 
state  is  6  per  cent.,  and  when  one  loans  his 
money  on  real  estate  mortgages  he  can  only 
legally  receive  6  per  cent.,  and  out  of  this  he 
must  pay  taxes,  while  this  compan]^,  with 
an  Investment  as  certain  as  the  future  of  one 
of  the  principal  cities  of  the  state,  is  al- 
lowed from  9  to  12  per  cent,  after  the  pay- 
ment of  all  taxes. 

It  is  quite  clear  that  the  old  rates  do  not 
yield  a  sufficient  return  upon  the  company's 
investment,  and  that  it  is  entitled  to  some 
increase;  but  my  own  judgment  is  that  any 
allowance  beyond  $20,000  in  addition  to  the 
old  rates  is  unreasonable  and  imjust,  and 
should  not  be  allowed,  and  for  that  reason 
I  would  suspend  the  rates  allowed,  with  leave 
to  the  water  company  to  make  application  to 
the  commission,  either  in  this  case,  or  in  a 
new  proceeding,  for  such  reasonable  allow- 
ance. 
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CITY  OF  HUNTINGTON 


POFFENBARGER,  J.  Insufficiency  of  the 
existing  rates  to  yield  a  fair  return  on  the 
investment  of  the  Huntington  Water  Corpo- 
ration is  perfectly  obvious.  Although  the 
dividends  paid  within  the  past  22  years  ag- 
gregate in  round  figures  the  sum  of  $371,000, 
the  equivalent  of  318  per  cent  of  the  capital 
stock,  the  depreciation  for  the  same  period, 
estimated  by  the  expert  employed  by  the 
city  of  Huntington,  the  Federal  Audit  Com- 
pany, amounts,  in  round  figures,  to  $328,000. 
Until  1017,  no  depreciation  reserve  was  set 
apart  Upon  the  assumption  that  $8,000  per 
year  has  been  set  aside  for  that  purpose  for 
the  past  four  years,  making  $32,000,  and 
adding  this  to  the  dividends  paid,  we  have 
$403,000,  less  $328,000  depreciation,  or  $75,- 
000,  which  would  pay  about  $3,400  per  year, 
or  1.5  per  cent  Of  course,  repairs  and  re- 
placements have  been  made  from  time  to 
time,  out  of  earnings  and  new  capital,  but 
depreciation  begins  on  l^e  new  work  as  soon 
as  it  is  put  in.  In  the  absence  of  ansrthing 
better  or  more  accurate,  it  is  necessary  to 
rely  to  some  extent,  upon  the  principles, 
rules,  and  theories  of  expert  accountants 
and  engineers  in  cases  of  this  kind. 

Applying  their  theory  of  depreciation, 
which  seems  to  be  reasonable  and  well 
founded  in  some  respects,  we  find  that  the 
amount  taken  out  in  dividends  and  reserves, 
offset  by  the  depreciation,  leaves  a  clearly 
inadequate  sum  for  profit  on  the  investment 
Upon  all  of  the  facts  stated  in  the  Federal 
Audit  Company's  report,  it  is  possible  to  see 
a  return  of  about  8.7  per  cent  For  a  period 
of  about  seven  years  next  preceding  the  date 
thereof  the  average  annual  net  earnings,  in- 
terest charge,  and  surplus  were,  respective- 
ly, about  $75,000,  $40,000,  and  $35,000.  But 
in  these  figures  no  provision  has  been  made 
for  depreciation.  The  annual  depreciation 
on  the  present  value  given  in  that  report, 
about  $757,000,  would  be  about  $15,140, 
which,  deducted  from  the  $35,000,  would 
leave  $19,860  available  for  dividends,  or  8.7 
per  cent.  But  the  commission  has  found  the 
operating  expenses  for  the  year  1921  will  be 
necessarily  increased  to  the  extent  of  $7,000. 
Taking  that  off,  we  have  $12,860,  or  about 
5.6  per  cent  on  the  par  value  of  the  stock, 
$227,000. 

But,  although  based  upon  actual  invest- 
ment as  shown  by  the  company's  books  and 
the  depreciation  rule,  the  valuation  given  in 
that  report  is  largely  theoretical.  All  of  the 
property  does  not  depreciate  at  the  rate  of 
2  per  cent,  per  year.  On  the  contrary,  the 
real  estate,  and  no  doubt  other  factors,  ap- 
preciate from  year  to  year.  There  is  also 
the  obvious  probability  that  some  of  the 
more  important  materials  used  will  endure 
beyond  the  estimated  period  of  50  years. 
The  power  plant  and  the  water  mains  are 
the  larger  subjects  of  Investment  The  for- 
mer miay  be  good  for  only  15  years  and  the 
latter  for  50  or  100.     Much  depends,  too. 
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upon  the  care  of  machinery  and  appHancee 
in  the  use  thereof.  Besides  the  result  ob- 
tained on  the  basis  of  actual  investment  and 
depreciation  is  limited  to  material  value.  It 
is  only  a  circumstance  to  be  considered  in 
arriving  at  the  utilitarian  and  market  val- 
ues. A  20-year  old  main  will  no  doubt  carry 
as  much  water  and  perform  its  functions  as 
well  as  a  new  one  of  the  same  size  and  kind. 
When  first  put  in,  many  of  the  mains  are  no 
doubt  capable  of  supplying  twice  or  three 
times  the  actual  demands  made  upon  them. 
As  population  Increases,  calling  for  larger 
or  full  capacity  utilization,  they  yield  much 
greater  returns,  and  value  depends  much 
upon  the  pecuniary  returns  of  the  use  of 
property.  The  same  thing  is  true  of  the 
power  plant  and  all  other  general  equip- 
ment. Huntington  is  a  city  of  rapid  growth 
and  development.  Hence  every  foot  of  wa- 
ter main  in  its  principal  streets  has  an  im- 
mensely increased  utilitarian  and  commer- 
cial value,  notwithstanding  the  depreciation 
from  age  and  use. 

An  estimate  of  value  made  by  Mr.  J.  K. 
Anderson,  as  of  January  1,  1915,  for  the 
Public  Service  Commission,  and  extended  to 
1920,  for  the  Huntington  Water,  Power  Com- 
pany, is  founded  upon  reproduction  new,  at 
prices  determined  by  the  average  for  five 
years  preceding  1915,  and  amounts  to  $1,« 
260,000.  But  this  includes  two. questionable 
items,  $110,000  for  cost  of  money,  rejected 
by  the  commission,  and  $100,000  and  better 
for  going  concern  value.  These  two  items 
eliminated,  the  Anderson  valuation  is  likely 
as  good  evidence  of  the  real  value  as  that 
of  the  Federal  Audit  Company.  The  authori- 
ties seem  to  hold  that  present  value  is  legal- 
ly preferred  to  past  value  in  the  fixing  of 
rates.  Both  cost  and  estimated  market  val- 
ue are  clearly  probative  of  actual  materi&l 
value. 

In  view  of  all  the  facts  and  circumstances, 
it  cannot  be  said  that  the  value  fixed  by  the 
commission  is  too  high.  It  exceeds  the  tax- 
ation value  by  only  $250,000,  and  the  bonded 
indebtedness  by  only  $350,000.  This  excess 
of  value  over  and  above  the  indebtedness 
seems  to  be  a  very  fair  indication  of  the 
value  of  the  outstanding  capital  stock.  The 
average  five-year  surplus  of  $35,000,  less 
$15,140  for  depreciation,  would  yield  only 
5.36  per  cent,  on  this  valuation.  If  the  es- 
timated increase  of  $7,000  in  operating  ex- 
penses be  deducted,  also,  it  will  yield  only 
about  3.6  per  cent.  The  allowance  of  rate 
Increases,  so  as  to  produce  an  additional  in- 
come of  $30,000,  would  swell  these  percent- 
ages to  14.2  and  12.2,  respectively.  For  the 
year  ending  June  30,  1920,  the  surplus  was 
a  little  less  than  $33,000.  Hence  the  calcu- 
lations of  returns  based  on  it  would  lower 
all  of  these  percentages  sllghciy. 

For  the  calendar  year  1920,  the  total  op- 
erating revenue  was  $162,952.68,  and  the  (^ 
crating  expense,  less  an  allowance  for  d^ 
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predation,  was  $88,064.14,  making  the  net 
earnings  $74,888.54.  Deducting  from  this 
the  average  amount  of  interest  paid  annual- 
ly, over  a  period  of  seven  years,  $40,060.35, 
we  have  $34,828.19.  If,  from  this,  we  take 
$23,000  for  depreciation,  2  per  cent  of  the 
value,  and  then  add  $30,000,  the  allowed  in- 
crease, we  have  $41,828.19  for  net  profit  for 
that  year,  or  11.95  per  cent  on  the  value  of 
the  stock.  The  forecast  for  the  year  1921, 
at  present  rates,  makes  the  income  $167,389.- 
32  and  the  expense  $96,429.92.  The  estimat- 
ed net  earnings  amount  to  $70,959.40.  De- 
ducting the  interest,  we  have  $30,899.05. 
Adding  the  increase  of  $30,000,  and  deduct- 
ing the  depreciation,  we  have. for  dividends 
$37,899.05,  or  nearly  10.83  per  cent. 

As  all  taxes,  interest,  and  depreciation  are 
deducted,  and  the  surplus  is  strictly  net,  the 
increases  allowed  will  produce  an  annual 
dividend  far  in  excess  of  what  the  use  mon- 
ey is  usually  deemed  to  be  worth  in  this 
state.  Ordinarily  it  is  loaned  at  a  rate  not 
above  8  per  cent.  Until  within  the  past 
three  or  four  years,  the  ra^  was  below  that, 
and  no  doubt  the  present  high  rate  will 
gradually  decrease.  But  money  loaned  at 
8  per  cent  or  9  per  cent,  bears  its  taxes. 
Here  the  taxes  are -deducted  in  the  ascer- 
tainment of  the  surplus,  and  they  aipount  to 
about  3  per  cent.  In  this  connection,  it  is 
to  be  observed  that  the  business  of  the  com- 
pany is  not  particularly  hazardous.  It  la 
monopolistic  in  character,  with  a  special 
protection  in  the  power  of  the  Public  Serv- 
ice Commission  to  allow  increases  of  rates 
in  case  of  necessity. 

I  am  in  serious  doubt  as  to  whether  de- 
predation at  the  rate  of  2  per  cent,  should 
be  allowed  upon  the  entire  value  of  the 
plant  If  the  .material  value  is  only  about 
$800,000;  as  indicated  by  the  Federal  Audit 
Company  report  and  the  remaining  $350,000 
is  the  utilitarian,  commercial,  or  market 
value,  it  is  an  obvious  proposition  that  the 
latter  will  not  depreciate  at  all,  but,  on  the 
contrary,  will  appreciate  with  the  continued 
growth  of  the  city.  It  seems  to  me,  there- 
fore, that  the  2  per  cent  should  be  calculat- 
ed and  allowed  only  upon  the  sum  of  $800,- 
000,  making  the  deduction  $16,000  instead  of 
$23,000.  Upon  that  basis  the  rate  of  profit 
would  be  2  per  cent  higher,  or  12.83  per 
cent  approximately.  The  Anderson  valuai 
tion,  subject  to  the  two  deductions  there- 
from above  mentioned,  is  based  upcm  the 
theory  of  material  value  only;  but  it  is  a 
mere  estimate,  and  the  average  net  earnings 
through  the  seven-year  period,  shown  by  the 
Federal  Audit  Company  report,  sufficient  to 
pay  about  8  per  cent,  on  $350,000,  indicate 
that  it  is  about  the  entire  value  of  the  plant 

In  the  tests  I  have  applied  in  the  detei^ 
mination  of  reasonableness  of  rates,  the  val- 
ue of  the  property  has  not  been  ignored,  but, 
in  view  of  all  the  circumstances,  it  is  deem- 
ed unfair  and  unreasonable  to  provide  for 


income  upon  it  al<»ie,  at  a  fixed  and  arbitra- 
ry rate  so  high  as  to  make  the  stock  yield 
an  abnormal  dividend  rate.  It  is  an  esti- 
mated, not  a  definitely  known,  value.  It 
fluctuates  as  other  values  do.  The  value  of 
a  plant  depends  in  large  measure  upon  what 
it  produces  as  profit  To  take  the  value 
alone,  and  put  out  of  view  the  manner  in 
which  the  capital  has  been  provided,  opens 
the  door  to  the  making  of  an  incidental  prof- 
it on  borrowed  money  put  into  the  business, 
rather  than  out  of  the  business  itself.  That 
$800,000  of  the  money  representing  the  value 
of  the  plant  is  borrowed  at  5  per  cent.,  im- 
posing an  annual  interest  charge  of  $40,000, 
is  a  drcumstance  that  should  be  considered* 
Allowance  of  an  additional  8  per  cent,  on 
it,  or  $24,000  of  income,  is  an  allowance  of 
that  much  more  than  the  service  rendered 
the  public  actually  costs  the  company.  In- 
stances are  readily  conceivable  in  which 
iiiuch  an  allowance  would  amount  annually 
to  100  per  cent  or  more  upon  the  capital 
actually  paid  into  the  treasury  of  a  company 
by  its  stockholders. 

I  do  not  interpret  the  decisions  as  having 
fixed  the  meaning  of  the  terms  "value  of 
property  used  or  emplcJyed  in  the  business," 
in  their  dispositions  of  rate  cases.  Of 
course,  the  company  is  the  legal  owner  of 
property  purchased  by  it  with  borrowed 
money,  and  used  in  the  business;  but,  strict- 
ly speaking,  the  borrowed  money  is  not  cap- 
ital. It  represents  a  debt  not  capital  stock. 
In  a  sense,  it  is  hired  capital,  and  costs  the  - 
borrower  only  the  interest  paid  on  it  View- 
ed in  a  practical,  rather  than  a  legal  or 
technical,  sense,  it  is  not  capital  owned  and 
I  devoted  to  the  public  use  by  the  company, 
nor  need  the  property  represented  by  it  be 
so  treated.  What  an  individual  or  corpora- 
tion is  worth  or  actually  owns,  in  the  ordi- 
nary sense  of  the  Words,  is  what  remains 
after  setting  off  the  debts  against  the  value 
of  the  assets.  The  practical,  rather  than 
the  legal,  sense  of  the  words  may  well  be 
adopted  in  their  use  for  rate  purposes,  when 
there  is  a  substantial  difference  between 
them,  because  the  determination  of  the  basis 
of  a  rate  and  the  fixing  of  the  rate  are  prac- 
tical functions.  The  questions  involved  in 
them  are  practical  ones,  into  which  legal 
prlndples  enter  incidentally  to  some  extent 
Hence  what  constitutes  capital  or  property 
in  the  ascertainment  of  the  basis  of  the  rate 
does  not  necessarily  depend  upon  the  legal 
or  technical  meaning  of  the  terms.  What  of 
its  own  property  a  company  engaged  in  pub- 
lic service  actually  devotes  to  the  service 
may  be  the  value  of  the  capital  stock,  as  de- 
termined by  the  value  of  all  property  legally 
owned  by  it,  less  its  indebtedness. 

In  California,  a  statute  expressly  makes 
the  value  of  the  property,  in  the  legal  sense 
of  the  terms,  the  basis  of  the  rate,  and  some 
of  the  decisions  of  the  Supreme  Court  of  the 
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United  States,  adopting  tbat  basis,  are 
founded  upon  that  statute.  In  others,  the 
value  of  the  property  was  adopted,  appar- 
ently because  the  stock  and  bonds  did  not 
represent  the  actual  investment,  or  repre- 
sented property  not  used  iu  the  public  serv- 
ice, along  with  the  property  that  was  so 
used,  making  it  difficult  or  impossible  to  say 
\7hat  part  of  the  stock  and  bond  value  was 
devoted  to  public  service.  These  and  other 
cases  are  sometimes  treated  as  having  adopt- 
ed an  arbitrary  and  inflexible  rule  forbid- 
ding the  adoption  of  any  otlier  basis  or 
qualification  of  the  operation  of  the  rule, 
when  peculiar  circumstances  require  varia- 
tion to  make  it  work  out  just  and  equitable 
results.  Oshkosh  Waterworks  Co.  v.  Rail- 
road Com.,  161  Wis.  122,  152  N.  W.  859,  L. 
R.  A.  1916F,  592;  Pioneer  Tel.  &  Tel.  Co. 
v.  Westenhaver,  29  Okl.  429,  118  Pac.  364, 
38  L.  R.  A.  (N.  S.)  1209;  Home  Tel.  Co.  v. 
Carthage,  235  Mo.  644,  139  S.  W..  547,  48  L. 
R.  A.  (N.  S.)  1055,  Ann.  Cas.  1912D,  801; 
Public  Service  Co.  v.  Public  Utility  Board, 
84  N.  J.  Law,  463,  87  Atl.  651,  L.  R.  A. 
1918A,  421.  In  these  cases,  the  question  is 
not  re-examined.  In  each  of  them,  the  rule 
seems  to  have  been  accepted  by  both  sides, 
without  inquiry  as  to  its  soundness  under 
all  circumstances. 

In  the  assertion  that  reasonable  and  fair 
rates  of  return  upon  capital  invested  in  pub- 
lic utilities  depend  upon  practical  elements 
and  considerations,  and  not  upon  legal  for- 
mula, we  are  sustained  by  WiUcox  v.  Consol- 
idated Gas  Co.,  212  U.  S.  19,  29  Sup.  Ct.  192, 
53  L.  Ed.  382,  48  L.  R.  A.  (N.  S.)  1134,  15 
Ann.  Cas.  1034,  and  Northern  Pacific  R.  Co. 
V.  North  Dakota,  216  U.  S.  579,  30  Sup.  Ct. 
423,  54  L.  Ed.  624,  as  Interpreted  in  Public 
Service  Co.  v.  Public  Utility  Board,  cited. 
As  value  depends  upon  earnings,  as  well  as 
upon  the  investment,  and  is  generally  indi- 
cated by  dividends  paid  on  the  stock,  such 
dividends  cannot  be  ignored  in  the  fixing  of 
the  rate.  As  a  practical  proposition,  a  re- 
turn large  enough  to  provide  for  deprecia- 
tion, Interest  on  money  borrowed  and  put 
into  the  business,  and  5,  6,  7,  or  8  per  cent 
on  the  value  of  the  stock,  as  shown  by  the 
difference  between  the  estimated  value  of 
the  property  and  the  indebtedness,  is  reason- 
able and  fair,  but  an  allowance  beyond  that 
is  unreasonable  and  unjust  to  the  consumer. 
All  the  circumstances  considered,  I  thinfi  an 
increase  of  rates,  so  as  to  make  them  yield 
$15,000  or  $20,000  of  additional  income,  could 
have  been  sustained;  but  I  think  an  allow- 
ance of  $30,000  of  additional  income  was 
clearly  unreasonable.  An  excess  of  $10,000 
per  year  in  the  return  of  upon  a  $1,000,000 
property  is  relatively  small,  but  the  test  is 
not  the  extent  of  unreasonableness  in  the 
rates.  Any  at  all,  provided  it  is  substantial, 
vitiates  the  rate. 


(89  W.  Va.  736) 

BLUEFIELD  WATERWORKS  &  IMPROVE- 

MENT  CO.  V.   PUBLIC  SERVICE 

COMMISSION  et  al.    (No.  4447.)* 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  14,  1921.) 

f8yllahu»  by  the  Court.) 

1.  Public  servioe  oommlssions  ^=s»7— True  ba- 
sis for  publlo  utility  rates  Is  actual  fair 
value  of  Investment. 

The  true  basis  for  rate  making  purposes 
for  a  public  utility  is  the  actual  fair  value  of 
Jts  investment  at  the  time  used  and  useful  in 
*the  business  of  furnishing  service  to  the  public. 

2.  Public  service  commissions  ^=s»7— Original 
cost  with  value  of  service  principal  dements 
In  determining  public  utility  rates. 

In  the  case  of  a  public  utility  the  original 
cost  considered  in  connection  with  the  history 
and  growth  of  the  utility,  and  the  value  of  the 
service  rendered,  constitute  the  principal  ele- 
ments to  be  considered  in  connection  with 
rate  malting  for  the  service  rendered  the  public. 

3.  Waters  and  water  courses  ^=»203(I0)— 
Value  of  springs  used  by  water  company 
limited  to  actual  amount  invested  In  deter- 
mining rates. 

In  estimating  the  value  of  the  property  and 
capital  employed  by  a  water  company  in  the 
public  service,  the  value  of  the  springs  on 
lands  purchased  as  a  source  of  water  supply, 
in  proximity  to  the  municipality  served,  as  a 
general  rule,  is  properly  limited  to  the  actual 
amount  invested  by  the  utility  therein,  par- 
ticularly so  when  there  are  other  sources  of 
supply  that  may  be  obtained,  as  a  river  or  other 
natural  water  course,  and  the  municipality 
must  be  deemed  to  have  been  located  with  ref- 
erence to  such  natural  sources  of  water  sup- 
ply employed  by  the  company. 

4.  Waters  and  water  courses  ^=s>203(i0)— 
Eight  per  cent,  temporary  rate  for  water 
company  held  within  power  of  commission. 

Fixing  the  rate  of  eight  per  cent,  on  the 
fair  value  of  the  property  employed  by  such 
utility,  determined  as  aforesaid,  and  based  on 
prior  earnings  and  estimated  savings  of  ex- 
pense, etc.,  over  previous  years,  after  deduct- 
ing therefrom  all  necessary  and  proper  operat- 
ing expenses  and  taxes,  to  continue  for  a 
certain  period,  was  within  the  power  of  the 
Public  Service  Commission,  as  a  means  of  sub- 
sequently determining  what  such  rates  should 
afterwards  be  on  the  subsequent  report  of  the 
utility  to  enable  it  to  earn  such  reasonable  rate 
of  income. 

5.  Public  service  oommlssions  ^=»7— In  deter- 
mining public  utility  rates,  each  case  must 
be  controlled  by  Its  own  facts. 

In  determining  the  value  of  the  property 
of  a  public  utility  so  employed  in  the  public 
service  and  the  rate  it  should  be  allowed  to 
earn,  however,  each  case  must  depend  upon 
and  be  controlled  by  its  own  peculiar  facts, 
and  the  court  will  not  interfere  with  the  order 
of  the  Public  Service  Commission  unless  the 
rate  allowed  is  unreasonably  low  or  unrea- 
sonably high. 


^=9For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  DigesU  and  Indexes 
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6.  Publlo  service  oommUsions  ^=3»7»Publio 
utility  not  entitled  to  rate  covering  cost  of 
expenditures  for  adoption  In  advance  of  ac- 
tual installation. 

A  public  utility  has  no  right  to  a  rate  suf- 
fident  to  cover  the  cost  of  expenditures  for 
additions  to  its  plant  in  advance  of  the  actual 
instidlation  of  such  extensions  or  additions 
and  their  employment  in  the  public  service- 

7.  Publlo  service  commissions  ^=s»6— Public 
utility  may  be  required  to  make  extensions 
and  additions  when  necessary. 

The  Public  Service  Commission  may  law- 
fully require  a  public  utility  to  make  exten- 
sions and  additions  to  its  plant  when  they  ar» 
necessary  to  enable  it  to  serve  the  public  as 
required  by  law  or  the  provisions  of  its  con- 
tract or  franchise. 

Petition  by  the  Bluefldd  Waterwoiits  & 
Improvement  Company  against  the  Public 
Service  Commisaion  and  others  to  review  and 
suspend  a  judgment  of  the  Commission.  Pe- 
tition dismissed. 

Sanders,  Crockett,  Fox  &  Sanders,  of  Blue- 
field,  for  petitioner. 

Russell  S.  Ritz,  of  Bluefield,  for  respondent 
dty  of  Bluefield. 

MILXiER,  J.  We  are  petitioned  to  review 
and  suspend  the  judgment  of  the  Public 
Service  Commission  in  this  case,  pronounced 
on  September  7,  1921,  on  several  grounds. 

First,  that  the  commission  erroneously 
fixed  the  sum  of  $460,000.00  as  the  value  of 
petitioner's  plant  for  rate  making  purposes, 
instead  of  the  sum  of  $900,000.00,  which  it 
contends  was  justified  by  the  facts  and  the 
law  controlling  the  commission  in  such  cases. 
From  the  written  opinion  of  the  commission 
we  find  that  it  ascertained  the  value  of  the 
petitioner's  property  for  rate  making,  '*af ter 
maturely  and  carefully  considering  the  vari- 
ous methods  presented  for  the  ascertainment 
of  fair  value  and  giving  such  weight  as  seems 
proper  to  every  element  involved  and  all  the 
facts  and  circumstances  disclosed  by  the  rec- 
ord.*' The  reports  of  Gallaher,  engineer  em- 
ployed by  the  Public  Service  Commission,  and 
Howson,  engineer  employed  by  the  applicant, 
were  given  special  consideration  by  the  com- 
mission. Gallaher's  report  was  that  the  phys- 
ical condition  of  the  property  was  81  per 
cent.,  showing  a  depreciation  of  19  per  cent., 
and  that  by  applying  this  percentage  to  ap- 
plicant's gross  investment,  which,  including 
the  value  of  the  plant  of  the  Bluefield  Valley 
Waterworks  Company  owned  by  it  and  repre- 
venting  an  investment  of  $25,000.00,  amount- 
ed to  about  $500,000.00  left  the  present  sound 
tralue  of  the  property  $405,000.00,  and  if  to 
this  sum  should  be  added  allowance  of  10 
per  cent  for  going  value,  and  $10,000.00  for 
working  capital,  the  fair  value  of  applicant's 
property  would  be  approximately  $460,000.00. 


On  the  other  hand  the  report  of  Howson,  of 
the  reproduction  cost  less  depreciation,  at 
pre-war  prices,  showed  the  value  of  the  plant 
to  be  $624,548.00,  approximately  $625,000.00. 
And  if  properly  adjusted  by  eliminating  Items 
in  excess  of  those  included  in  Gallaher's  re- 
port, aggregating  $204,000.00,  and  adding  al- 
lowance for  going  value  and  working  capital, 
the  result  would  be  $477,500.00. 

The  contention  of  applicant's  counsel,  how- 
ever, is  that  the  commission  should  have  de- 
termined the  value  of  the  plant  with  refer- 
ence to  the  sum  of  $1,193,663.00,  the  cost  of 
reproduction  new  less  depreciation,  at  1920 
prices,  as  reported  by  Howson,  or  the  sum  of 
$900,000.00,  recommended  by  him  for  rate 
making  purposes,  arrived  at  by  dividing  by 
two  the  aggregate  of  $625,000.00,  found  by 
Gallaher,  based  on  reproduction  new  less  de- 
preciation at  pre-war  prices,^  and  Howson's 
estimate  based  on  1920  prices.  This  esti- 
mate of  Gallaher,  it  seems,  was  based  on  the 
average  prices  prevailing  for  the  period  of 
f\ye  years  between  1910  and  1915. 

[1]  In  our  opinion  the  conunisslon  was  jus- 
tified by  the  law  and  by  the  facts  in  finding 
as  a  basis  for  rate  making  the  sum  of  $460,- 
000.00.  No  fixed  standard  or  formula  applica- 
ble to  all  cases  has  yet  been  established 
by  statute,  judicial  decisions,  or  by  the  judg- 
ment of  public  service  oommissiixis.  Courts 
and  commissions  have,  as  in  the  instant  case, 
been  mainly  controlled  by  the  facts  devel- 
oped in  each  individual  case.  In  our  case  of 
City  of  Huntington  v.  Public  Service  Com- 
mission, 110  S.  £2.  192,  decided  at  the  present 
term,  we  considered  the  true  basis  for  rate 
making  "the  actual  fair  value  of  the  invest- 
ment at  the  time  used  and  useful  In  the  busi- 
ness of  furnishing  service  to  the  public." 
This  was  held  to  be  the  true  basis  in  the  lead- 
ing case  of  Smyth  v.  Ames,  169  U.  S.  466,  18 
Sup.  Ct  418,  42  li.  Ed.  819.  In  that  case  the 
court  said: 


u^ 


We  do  not  say  that  there  may  not  be  other 
matters  to  be  regarded  in  estimating  the  value 
of  the  property.  What  the  company  is  en- 
titled to  ask  is  a  fair  return  upon  the  value 
of  that  which  it  employs  for  the  public  con- 


»f 


venience. 

That  the  basis  of  production  new  less  de- 
preciation can  not  be  adopted  with  fairness 
to  the  utility  or  to  the  public  is  well  illus- 
trated in  the  case  of  Steenerson  v.  Great 
Nortliem  Railway  Co.,  69  Minn.  353,  72  N. 
W.  713,  where  It  is  supposed  that  at  the  time 
the  railroad  was  built  rails  cost  $85.00  pec 
ton  and  the  present  price  was  only  $16.00 
per  ton,  so  that  when  built  the  railroad  cost 
$40,000.00  per  mile,  and  if  built  at  the  time 
of  the  controversy,  it  could  be  built  for  $12,- 
000.00  per  mile.  In  such  a  case  it  would  be 
unfair  to  the  corporation  to  take  as  a  basis 


^s»For  other  cases  see  same  topic  and  KSY-NUMBER  in  all  Key-Ndmbered  Digests  and  Indexes 
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for  reTalnation  the  reproduction  cost  new  less  |  water  supply,  and  it,  and  not  the  utility  corn- 


depreciation.  The  Minnesota  rule,  so-called, 
has  not  received  the  approval  of  many  of 
tlie  state  or  federal  courts.  2  Wyman  on 
Public  Service  Corporations,  |  1107  et  seq. 
In  our  case  of  Coal  &  Coke  Ry.  Co.  v.  Con- 
ley.  67  W.  Va.  129.  67  S.  E.  613,  it  is  said : 

''It  seems  to  be  generally  held  that,  in  the 
absence  of  peculiar  and  extraordinary  condi- 
tions, snch  as  a  more  costly  plant  than  the 
public  service  of  the  community  requires,  or 
the  erection  of  a  plant  at  an  actual,  though 
extravagant,  cost,  or  the  purchase  of  one  at  an 
exorbitant  or  inflated  price,  the  actual  amount 
of  money  invested  is  to  be  taken  as  the 
basis,  and  upon  this  a  return  must  be  allowed 
equivalent  to  that  which  is  ordinarily  received 
in  the  locality  in  which  the  business  is  done, 
upon  capital  invested  in  similar  enterprises. 
In  addition  to  this,  consideration  must  be  given 
to  the  nature  of  the  investment,  a  higher  rate 
being  regarded  as  justified  by  the  risk  incident 
to  a  hazardous  investment/' 

[2]  That  the  original  cost  considered  in 
connection  with  the  history  and  growth  of 
the  utility  and  the  value  of  the  services  ren- 
dered constitute  the  principal  elements  to  be 
considered  Id  connection  with  rate  making, 
seems  to  be  supported  by  nearly  all  the  au- 
thorities. Whitten  on  Valuation  of  Public 
Service  Corporations,  c.  V,  page  82  et  seq. 
All  the  leading  cases  on  the  subject  are  there 
discussed.  See,  also,  2  Wyman  on  Pub.  Serv. 
Corp.  c.  XXXII,  covering  the  same  subject 
In  the  case  at  bar,  the  commission,  agreeable 
to  these  authorities,  properly  took  into  con- 
sideration all  the  elements  going  to  estab- 
lish the  fair  value  of  the  petitioner's  prop- 
erty on  which  it  is  entitied  to  earn  a  fair 
return,  and  we  perceive  no  error  therein  jus- 
tifying us  in  suspending  its  order  on  that 
ground.  It  has  included  a  fair  sum  for 
going  value,  working  capital,  and  the  value 
of  the  utilities  employed  in  connection  there- 
with. 

[3]  One  of  the  points  urged  by  counsel  for 
the  applicant  is  that  it  was  entitied  to  have 
included  in  the  estimated  value  of  its  plant 
the  supposed  value  of  certain  water  rights 
purchased  and  owned  by  it,  being  the  springs 
on  land  purchased,  its  present  chief  source 
of  water  supply.  There  was  included  in  the 
commission's  estimate  the  actual  amount  in- 
vested in  the  subsidiary  company,  the  Blue- 
field  Valley  Waterworks  Company,  but  the 
commission  denied  the  right  of  the  applicant 
to  value  these  water  rights  beyond  the  actual 
cost  of  the  land  on  which  the  springs  are 
located.  The  applicant,  to  fulfill  the  obliga- 
tion of  its  franchise,  was  bound  to  obtain  a 
supply  of  water  from  some  source.  The  only 
source  of  its  supply  was  these  springs  and 
the  Bluestone  River.  The  City  of  Bluefield, 
whose  inhabitants  it  serves,  was  doubtiess 
located  with  referenoe  to  these  sources  of 


pany  employing  them,  was  entitied  to  the 
benefits  of  their  relative  location.    The  com- 
mission was  not  able  to  say,  without  much 
speculation,  that  these  springs  had  any*  value 
beyond  the  value  of  the  land  on  which  they 
were  located,  which  was  included  in  the  com- 
mission's estimate.    In  the  case  of  Sherman 
V.  California-Michigan  Land  &  Water  Com- 
pany, P.  U.  R.  1918D,  page  93,  a  water  rate 
case,  the  California  Railroad  Commission  re- 
fused to  allow  anything  for  percolating  wa- 
ters, aside  from  the  value  of  the  water-bear- 
ing lands,  considered  for  all  available  uses 
they  mighc  be  put  to,  including  the  pumping 
of  water  therefrom.    In  Re  United  Fuel  Gas 
Company,  P.  U.  R.  1920C,  page  583,  our  Pub- 
lic Service  Commission,  in  accordance  with 
numerous  decisions,  held  that  the  gas  com- 
pany, while  entitied  to  charge  a  rate  based 
on  the  value  of  the  property  it  devoted  to  the 
public  use,  was  not  entitied  to  add  to  this  a 
value  brought  about  by  appreciation  of  the 
land  due  to  the  discovery  of  large  quantities 
of  gas.     The  petitioner,  in  addition  to  the 
springs,  had  as  a  source  of  supply  the  Blue- 
stone  River,  and  it  does  not  appear  that  the 
springs  land  had  any  advantages  over  the 
river,  in  point  of  economy,  in  supply  or  opera- 
tion of  its  plant    It  does  appear  that  the 
springs  owned,  did  not  at  all  times  furnish 
an  adequate  supply  of  water  and  would  not 
do  so  without  the  erection  of  impounding 
tanks  at  great  expense,  whereas  the  river 
would  furnish  an  ample  supply  of  water,  if 
the  water  therefrom  was  requisitioned  in  the 
proper  way.    In  San  Diego  Land  Co.  y.  Na- 
tional City,  174  U.  S.  739,  19  Sup.  Ct  804, 
43  L.  Ed.  1154,  the  question  of  the  right  to 
include  for  rate  making  the  supposed  value  of 
water  rights  was  mooted,  but  not  decided. 
Ana  the  same  question  was  raised,  but  not 
decided,  in  Denver  v.  Denver  Union  Water 
Co.,  2^16  U.  S.  178,  193,  38  Sup.  Ct  278,  62  L. 
£d.  649.    The  cases  cited  and  specially  relied 
on  by  petitioner  are  Fairbank  v.  United  States, 
181  U.  S.  283,  21  Sup.  Ct.  648,  45  L.  Ed.  862, 
and   United    States   v.*  Gettysburg   Electric 
Railway  Co.,  160  U.  S.  668,  16  Sup.  Ct  427, 
40  L.   Ed.   576.    These   were  condemnation 
cases,  in  which  the  question  of  the  value  of 
franchises  was  considered.     For  rate  regu- 
lation the  value  of  a  franchise  is  not  gen- 
erally considered,  such  value  being  based  on 
the  capacity  to  earn  profits;   this  for  the 
reasons  stated  in  2  Wyman  on  Pub.  Serv. 
Corp.  §  1104,  and  considered  by  Mr.  Justice 
Peckham  in  Willcox  v.  Consolidated  Gas  Com- 
pany, 212  U.  S.  19,  29  Sup.  Ct  192,  53  L.  Ed. 
382,  48  L.  R.  A.  (N.  S.)  1134,  15  Ann.  Cas. 
1034. 

The  next  point  which  need  be  considered 
is  that  the  rate  fixed  by  the  Public  Service 
Commission,  determined  by  adding  to  peti- 
tioner's monthly  bills,  based  upon  its  rates 
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per  thousand  gallons,  a  surcharge  of  16  per 
cent  of  the  amount  thereof,  but  not  to  apply 
to  minimum  rates,  effective  from  and  after 
applicant's  meter  readings  in  the  month  of 
August,  1921,  is  Inadequate.  The  commission 
estimated  that  with  this  Increase  in  rates, 
the  applicant,  out  of  the  estimated  gross  In- 
come, based  on  prior  earnings  and  estimated 
savings  of  expenses,  etc.,  over  previous  years, 
and  after  deducting  therefrom  kll  necessary 
and  proper  operating  expenses  and  taxes, 
would  be  enabled  to  earn  8  per  cent,  on  the 
fair  value  of  Its  property  fixed  at  $460,000.00, 
for  a  proper  return  and  depreciation.  This 
rate  being  based  upon  estimates  of  receipts, 
expenses  and  deductions,  the  commission  did 
not  undertake  to  make  the  rates  permanent, 
but  to  remain  effective  until  November  1, 
1921,  unless  before  that  time  suspended,  and 
required  the  applicant,  as  soon  as  the  infor- 
mation could  be  obtained,  but  not  later  than 
October  1,  1921,  to  furnish  it  certain  spedfled 
data  covering  its  income  and  operating  ex- 
penses for  the  period  of  six  months  prior  to 
June  30,  1921,  and  other  data,  which  would 
enable  the  commission  to  modify  or  correct 
its  estimate  and  make  any  further  order  in 
the  case  called  for  by  the  facts,  these  to  be 
disclosed  in  order  to  enable  it  to  deal  justly 
with  the  applicant  and  the  public  served  by  it 

[4]  It  is  contended,  however,  that  the  rate 
of  8  per  cent,  on  the  value  of  the  property, 
even  as  fixed  by  the  order  of  the  commission, 
Is  not  adequate,  but  grossly  Inadequate,  based 
on  the  actual  value  of  the  property  when  ar- 
rived at  upon  the  proper  basis.  It  is  probably 
unnecessary  to  consider  this  question.  As- 
suming that  the  correct  amoimt  is  the  present 
actual  value  of  the  property  devoted  to  the 
public  use,  the  commission  appears  to  have 
reached  its  conclusion  by  considering,  not 
only  the  cost  of  reproduction  new  less  depre- 
dation, but  all  other  proper  elements  throw- 
ing light  upon  the  subject,  and  warranted  by 
the  facts  and  authorities,  including  the 
amount  of  the  original  investlnent,  and  the 
fact  that  the  capital  Investment  and  the  de- 
predation account  carried  on  the  books  of  the 
company  was  far  less  than  that  fixed  by  the 
commission  as  the  value  of  the  property  for 
rate  making  puri)oses.  The  commission  in- 
cluded in  its  estimate  the  actual  cost,  at  pre- 
vailing prices,  of  improvements  made  since 
1917,  when  the  value  of  the  property  for  rate 
making  purposes  was  fixed  at  $360,000.00. 

[6]  It  is  argued  that  the  rate  of  net  return 
ought  to  be  sufficient  to  induce  capital  to  en- 
gage in  such  public  enterprises,  and  that  the 
estimated  net  income  to  cover  return  and  de- 
preciation will  not  be  sniffldent  for  tlMit  pur- 


pose in  view  of  present  prevailing  rates  of 
interest  and  incomes  from  other  classes  of 
business  But  why  not?  Is  not  6  per  c^it. 
net,  clear  of  taxes  and  all  operating  expenses^ 
including  a  sum  equal  to  2  per  cent  for  de- 
predation, as  good  or  better  than  r(>turns 
from  most  enterprises  of  a  similar  character? 
Legislatures  and  public  service  commissions 
exerdslng  legislative  functions  are  not  to  be 
tied  down  to  fixed  rates  of  Income.  Every 
case  must  be  controlled  by  its  own  facts,  and 
in  no  case  will  the  courts  interfere  unless  the 
rate  allowed. is  unreasonably  low  or  unrea- 
sonably high.  Beyond  this  courts  have  no 
right  to  interfere  with  the  rate  making  au- 
thorities. Lincoln  Gas  &  Electric  Light  Co. 
V.  City  of  Lincoln,  250  U.  S.  256,  39  Sup.  Ct 
454,  63  L.  Ed.  968;  Knoxville  v.  Knoxville 
Water  Co.,  212  U.  S.  1,  29  Sup.  Ct  148,  53  L. 
Ed.  371 ;  Coal  &  Coke  Railway  Co.  v.  Conley, 
supra. 

[6J  That  a  public  utility  has  no  right  to  a 
rate  suffident  to  cover  extensions  or  addi- 
tions to  its  plant  we  decided  in  the  Hunting- 
ton case  cited.  And  we  held  in  the  same  case 
that  such  a  utility  could  not  properly  be  al- 
lowed a  rate  which  would  give  an  income  on 
Investments  for  extensions  and  improvements 
not  alrea-dy  made.  In  this  case  there  was 
much  evidence  going  to  show  that  the  ap- 
plicant had  not  been  performing  faithfully 
the  obligations  of  its  franchise;  that  it  had 
been  furnishing  a  very  inadequate  supply  of 
water,  of  which  much  complaint  had  been 
made  and  lodged  against  It  to  the  extent  that 
the  commission  felt  called  upon  to  order  the 
applicant  to  submit  plans  for  extensions  and 
improvements,  to  enable  it  to  discharge  its 
duty  to  the  public  under  its  franchise.  These 
facts  the  commission  had  the  right  to  take  in- 
to consideration  in  prescribing  rates. 

[7J  The  last  point  made  by  petitioner  is 
that  the  commission  ordered  it  to  submit 
plans  for  the  requisite  improvements.  That 
this  action  of  the  commission  is  fairly  within 
the  authority  given  it  by  the  statute,  there 
can  be  no  doubt  Besides,  the  franchise,  in 
evidence,  requires  it  to  do  what  the  commis^ 
sion  contemplates  it  shall  do  by  the  provisions 
of  its  order.  So  held  In  City  of  Columbus  v. 
Mercantile  Trust  &  Deposit  Co.,  218  D.  S. 
645,  31  Sup.  Ct.  105,  54  L.  Ed.  1193,  approved 
in  the  more  recent  case  of  New  York  Electric 
Lines  Co.  v.  Subway  Co.,  235  U.  S.  179,  35 
Sup.  Ct  72,  59  L.  Ed.  184,  L.  R.  A.  .1918E, 
874,  Ann.  Cas.  1915A,  906. 

For  the  foregoing  reasons,  we  are  of  opin- 
ion to  refuse  to  suspend  the  order  of  the 
Public  Service  Commission,  but  to  affirm  the- 
same. 


Oa.) 
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^WHITELEY  V.  GARRETT  &  CALHOUN,  Inc. 

(No.  2564.) 

(Supreme  Court  of  Georgia.     Dec.  16,  1921.) 
(Syllabus  by  the  Court,) 


Principal  and  agent  ^=9 1 07 (I)— Agent  not  au- 
thorized to  permit  factors  to  apply  moneys 
to  principal's  credit  on  agent's  individual 
account. 

Where  an  owner  of  cotton  shipped  the 
same  to  factors,  and  as  an  agent  of  another 
shipped  cotton  of  his  principal  to  the  same  fac- 
tors, he  could  not,  without  special  authority, 
authorize  the  factors  to  use  money  standinfc  to 
the  credit  of  the  principal  on  the  books  of  the 
factors  to  cover  any  deficit  in  his  account  or  in 
his  margins  when  the  value  of  his  own  cotton 
shipped  to  the  factors  became  less  than  the  ad- 
vances of  the  latter.  This  is  true  however 
general  and  broad  his  power  as  agent  may 
have  been,  unless  he  was  expressly  authorized 
by  his  principal  to  use  the  funds  of  the  latter 
for  the  purpose  indicated. 

Error  from  Superior  CJourt,  Richmond 
County ;  H.  O.  Hammond,  Judge. 

Action  by  J.  W.  Whiteley  against  Garrett 
&  Calhoun,  Incorporated,  which  brought  in 
M.  S.  Whiteley  and  others  as  parties.  Judg- 
ment overruling  the  demurrer  of  M.  S.  White- 
ley,  and  he  brings  error.    Reversed. 

J.  W.  Whiteley  brought  suit  against  Gar- 
rett &  Calhoun,  Inc.,  for  some  $14,(]ilM>  dam- 
ages resulting  from  the  sale  of  118  bales  of 
cotton  shipped  by  him  to  Garrett  &  Calhoun 
as  cotton  factor  at  Augusta,  Ga.;  it  being  al- 
leged that  the  sale  was  unauthorized  at  the 
time  it  was  made.  Garrett  &  Calhoun  filed 
its  answer  admitting  certain  allegations  of 
the  petition  and  denying  others;  and  after 
admitting  or  denying  the  various  paragraphs 
of  the  plaintiff's  petition  the  defendant  an- 
swered further  as  follows: 

**That  for  some  years  prior  to  1919  this 
defendant  had  been  acting  as  cotton  factor 
for  the  said  plaintiff,  J.  W.  Whiteley,  for  M.  S. 
Whiteley,  of  Glascock  county,  Ga.,  the  mother 
of  plaintiff,  and  for  whom  plaintiff  was  and 
still  is  the  general  manager,  having  entire 
charge  of  her  business  affairs,  and  for  J.  W. 
Whiteley  Company,  a  corporation  doing  busi- 
ness at  Warrenton,  Ga.,  the  affairs  of  which 
are  entirely  under  the  management  of  the  said 
J.  W.  Whiteley.  Throughout  the  course  of 
business  with  the  said  J.  W.  Whiteley,  M.  S. 
Whiteley,  and  J.  W.  Whiteley  Company,  this 
defendant  dealt  entirely  with  the  said  J.  W. 
Whiteley,  who  fully  represented  M.  S.  White- 
ley  and  J.  W.  Whiteley  Company;  and  it  was 
the  agreement  and  understanding  between  him 
individually  and  him  as  representative  of  M.  S. 
Whiteley  and  J.  W.  Whiteley  Company  that,  as 
between  tliis  defendant  and  the  said  parties, 
the  accounts  of  J.  W.  Whiteley,  M.  S.  White- 
ley,  and  J.  W.  Whiteley  Company  should  be 
treated  as  one;  and  if  there  were  any  deficit 
in  one  account  and  a  credit  balance  in  either 
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of  the  other  accounts,  the  said  credit  balance 
could  be  used  for  the  purpose  of  caring  for 
such  deficit  This  understanding  was  fully 
recognized  and  lived  up  to  until  the  actions 
on  the  part  of  the  said  plaintiff  immediately 
preceding  the  bringing  of  this  suit.  This  defend- 
ant, during  the  entire  dealings  between  it  and 
the  said  three  parties,  always  treated  the  three 
accounts  as  one,  so  far  as  margins  were  con- 
cerned, and  this  fact  was  known  to  the  said 
J.  W.  Whiteley  and  acquiesced  in  by  him,  and 
this  practice  and  understanding  continued  with- 
out criticism  or  objection  on  the  part  of  the 
said  J.  W.  Whiteley  until  June  of  1919.* 


»> 


The  defendant  further  answered: 

"It  is  not  known  to  this  defendant  at  this 
time  just  how  the  accounts  should  stand  as  be- 
tween it  and  the  said  parties,  if  the  contention 
of  plaintiff  be  correct,  and  it  cannot  be  ascer- 
tained unless  there  be '  had  a  final  accounting 
in  a  proceeding  to  which  all  of  said  parties 
are  joined.  By  making  the  said  M.  S.  White- 
ley  and  the  said  J.  W.  Whiteley  parties  to  this 
proceeding,  such  accounting,  if  necessary,  can 
be  had  and  a  multiplicity  of  suits  avoided,  and 
all  rights  be  finally  and  promptly  determined.*' 

The  defendant  also  averred  that,  before 
the  issues  in  this  suit  shall  have  been  finally 
determined,  the  statute  of  limitations  would 
have  barred  this  defendant  from  instituting 
suit  against  the  said  M.  S.  Whiteley  or  the 
J.  W.  Whiteley  Company;  also,  that — 

**The  said  J.  W.  Whiteley  did,  on  February  8, 
1919,  contract  and  agree  that  for  the  purposes 
of  margin  between  this  defendant  and  said  J. 
W.  Whiteley,  M.  S.  Whiteley  and  the  J.  W. 
Whiteley  Company,  their  accounts  should  be 
treated  as  one,  and  that,  if  there  were  any 
balance  to  the  credit  of  any  of  said  accounts, 
such  balance  could  be  applied  to  make  good 
any  deficits  as  far  as  practicable  in  either  or 
both  of  the  other  accounts." 

The  defendant  therefore,  *in  ordei  to  pre- 
vent a  multiplicity  of  suits,  to  have  an  ac- 
counting between  all  of  the  parties  at  inter- 
est, and  to  prevent  the  injustice  that  would 
arise  by  reason  of  delay  in  the  determina- 
tion of  this  suit,'*  prayed: 

"That  M.  S.  Whiteley,  of  Glascock  county, 
and  J.  W.  Whiteley  CJompany,  of  Warren 
county,  be  made  parties;  that  judgment  be  had 
in  favor  of  the  defendant  against  J.  W.  White- 
ley,  M.  S.  Whiteley,  and  J.  W.  Whiteley  Com- 
pany, for  $916.59;  that  should  it  be  determined 
that  J.  W.  Whiteley  is  entitled  to  recover  in  this 
suit,  judgment  in  behalf  of  this  defendant  against 
the  said  M.  S.  Whiteley  and  J.  W.  White- 
ley  Company  be  rendered  for  an  amount  ar- 
rived at  by  adding  to  the  said  amount  of  $916.59 
the  amount  that  the  said  J.  W.  Whiteley  is 
adjudged  entitled  to  recover  in  this  proceeding. 


>t 


M.  S.  Whiteley  demurred  upon  numerouf^ 
grounds,  among  them  the  following: 

(a)  Because  no  cause  of  action  is  set  out 
against  this  defendant  in  the  answer  of  Garrett 
&  Calhoun  to  the  suit  of  J.  W.  Whiteley,  and 
served  upon  this  defendant." 


^s»For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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(b)  "Because  it  appears  from  said  answer 
that  this  defendant  is  a  resident  of  Glascock 
county,  Oa.,  and  not  a  resident  of  Richmond 
county,  Ga.;  and  the  superior  court  of  Rich- 
mond county,  Ga.,  has  no  jurisdiction  of  this 
defendant  on  the  issues  raised  in  said  answer; 
but  on  the  contrary,  the  superior  court  of 
Glascock  county  is  vested  with  jurisdiction 
of  said  suit  or  claim  set  up  in  said  answer 
against  this  defendant." 

(c)  "Because  no  such  joint  interest  of  this 
defendant  with  J.  W.  Whiteley  is  alleged  in 
said  answer  as  to  vest  in  the  superior  court  of 
Richmond  county  jurisdiction  of  this  defendant 
as  to  the  matters  and  things  alleged  against 
her  in  said  answer." 

(d)  "And  further,  because,  while  it  is  alleged 
in  said  answer  that  there  was  an  agreement 
or  understanding  between  J.  W.  Whiteley  in- 
dividually, and  as  representative  of  IVL  S. 
Whiteley,  that  the  accounts  of  J.  W.  Whiteley 
and  J.  W.  Whiteley  Company  and  of  this  de- 
fendant should  be  treated  as  one,  and  that  if 
there  were  any  deficit  in  one  account  and  a 
credit  balance  in  the  other,  the  latter  could  be 
used  for  the  purpose  of  caring  for  such  deficit, 
it  is  not  alleged  in  said  paragraph  or  elsewhere 
that  this  defendant  was  a  party  to  said  agree- 
ment, nor  is  it  alleged  that  this  defendant  had 
any  knowledge  of  such  agreement" 

(e)  "And  defendant  further  demurs  specially 
to  paragraph  10,  and  says  that  if  such  agree- 
ment existed  as  alleged,  by  which  any  deficit 
on  the  account  of  J.  W.  Whiteley  or  J.  W. 
Whiteley  Company  should  be  made  good  out  of 
this  defendant's  property,  such  agreement  was 
illegal  and  void." 

The  coart  overruled  the  demarrer,  and  M. 
S.  Whiteley  excepted. 

E.  P.  &  CecU  Davis,  of  Warrenton,  and 
Wm.  H.  Fleming,  of  Augusta,  for  plaintifl  In 
error. 

Barrett  &  Hull  and  D.  G.  Fogarty,  all  of 
Augusta,  for  defendant  in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  We  are  of  the  opinion  that  the  court 
should  have  sustained  the  demurrer  to  the 
answer  of  the  defendant  in  the  original 
suit.  Clearly  no  cause  of  action  is  set  out 
against  M.  S.  Whiteley,  unless  it  appears 
from  the  allegations  of  the  petition  that  she 
was  indebted  in  some  sum  to  the  defendant 
or  liable  to  account  to  it  in  some  manner. 
There  is  no  contention  that  she  was  liable 
to  the  defendant  in  any  amount,  unless  she 
was  bound  by  the  agreement  of  her  agent, 
J.  W.  Whiteley,  to  the  effect  that  the  funds 
standing  to  her  credit  and  the  margins  of  J. 
W.  Whiteley  and  J.  W.  Whiteley  Company 
should  be  treated  as  one  fund  and  liable  to 
make  good  a  deficit  in  the  account  of  J.  W. 
Whiteley,  Just  as  his  own  funds  would  be 


liable  therefor.  Whether  this  agreement, 
which  is  alleged  to  have  been  made  by  J.  W. 
Whiteley  with  the  defendant,  was  a  binding 
obligation  upon  M.  S.  Whiteley,  depends  up- 
on whether  the  alleged  agreement  between 
J.  W.  Whiteley  and  the  defendant  was  one 
made  under  authority  vested  in  him  as  agent 
It  is  alleged  in  the  answer  of  the  defend- 
ant that  J.  W.  Whiteley  was  "manager"  and 
"general  agent"  of  M.  S.  Whiteley.  We  take 
it  that  these  terms  are  used  synonymously 
here.  Granting  that  the  allegations  of  the 
answer  show  that  J.  W.  Whiteley  was  vest- 
ed with  the  widest  power  that  can  be  ascrib- 
ed to  a  general  agent,  still  they  fail  to  show 
that  he  was  vested  with  authority  to  use  the 
funds  belonging  to  M.  S.  Whiteley  for  the 
purposes  here  indicated.  Before  he  could  use 
the  funds  of  his  principal  for  his  own  bene- 
fit or  to  make  good  any  deficit  in  his  de- 
posits or  margins  with  Garrett  &  Calhoun, 
Inc.,  it  was  necessary  for  him  to  have  ex- 
press authority  to  do  so.  No  implied  author- 
ity from  the  general  agency  would  authorize 
him  to  do  it 

"The  principal  is  bound  by  all  the  acts  of  his 
agent  within  the  scopiD  of  his  authority."  Civil 
Code,  §  3593. 

But  "no  agent,  however  general  his  powers, 
has  implied  authority  to  pledge  the  credit  of 
his  principal  for  his  own  private  debt,  and  if 
he  undertake  to  do  so,  it  is  dear  duty  of  the 
party  dealing  with  him  to  make  inquiry  as  to 
h{s  authority."  Wickham  v.  Morehouse  (C.  O.) 
16  Fed.  324. 

"Under  a  power  of  attorney,  authorizing  the 
attorney  to  act  in  every  species  of  business 
wherein  the  principal  may  be  concerned  or  in- 
terested in  the  United  States,  held,  notwith- 
standing the  hroad  terms  of  the  power,  the  at- 
torney is  not  authorized  to  pledge  the  property 
of  his  principal,  to  secure  the  individual  debt 
of  the  attorney."  Hewes  v.  Doddridge,  1  Rob. 
(Va.)  143;  2  C.  J.  581  et  seq.,  and  cases  cited. 

It  will  be  observed  that  in  the  answer  of 
the  defendant  if  is  alleged  that  there  was 
a  long  course  of  dealings  between  the  de- 
fendant and  J.  W.  Whiteley,  in  conformity  to 
the  agreement'  alleged,  as  to  the  use  of  any 
balance  of  fimd  standing  in  the  name  of  M. 
S.  Whiteley;  but  notice  to  M.  S.  Whiteley 
of  this  agreement  and  ratification  by  her  is 
not  shown.  Wherefore  we  conclude  that  the 
defendants  in  their  answer  show  no  right  to 
a  recovery  or  an  accounting  as  against  M.  S. 
Whiteley;  and  it  necessarily  follows  that  the 
defendants  presented  no  claim  against  her 
which  would  authorize  the  court  to  make  her 
a  party  to  the  case  over  her  objection.  The 
demurrer  should  have  been  sustained. 

Judgment  reversed. 

All  the  Justices  concur. 


(1&2  Oa.  800) 

JOHNSON  V.  JOHNSON. 

(Supreme  Court  of  Georgia. 


JOHN^SON 

(110 

(No.  2638.) 
Dec.  2,  1921.) 


(ByllahuB  hy  Editorial  Staff.) 


Cancellation  of  instruments  ^=s»3— Instruction 
as  to  right  to  cancellation  of  deed  made  to 
enable  defendant  to  procure  loan  not  errone- 
ous. 

Where  plaintiff  sued  to  cancel  a  deed  alleg- 
ing that  it  was  made  to  enable  defendant  to  ob- 
tain a  loan  under  an  agreement  for  reconvey- 
ance when  the  loan  was  repaid,  an  instruction 
that,  if  such  was  the  agreement,  plaintiff  was 
entitled  to  recover,  and  it  did  not  make  any  dif- 
ference who  paid  the  loan,  was  not  erroneous. 

Error  from  Superior  CJourt,  Fulton  County ; 
Creo.  L.  Bell,  Judge. 

Suit  by  Indiana  Johnson  against  Harvey 
Johnson.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

H.  A.  Etheridge,  of  Atlanta,  for  plaintiff  In 
error. 

John  T.  fimith,  of  Atlanta,  for  defendant 
in  error. 

GEORGE,  J.  Indiana  Johnson  filed  an  equi- 
table petition  against  Harvey  Johnson,  a  son 
of  the  plaintiff,  allej^ing  in  substance  the  fol- 
lowini^:  The  plaintiff  was  and  is  the  owner 
of  a  house  and  lot  in  the  dty  of  Atlanta. 
She  agreed  with  the  defendant  to  convey  to 
him  the  said  house  and  lot,  "so*  that  he  could 
borrow  money  and  secure  the  loan  by  mort- 
gage" on  the  same.  It  was  definitely  agreed 
between  plaintiff  and  defendant  that  this  was 
the  only  purpose  of  the  conveyance  from 
plaintiff  to  defendant,  and  that  defendant 
would  reconvey  the  land  to  her  when  the 
loan  had  been  repaid."  Said  loan  has  been 
repaid,  and  the  defendant  refuses  to  reconvey 
the  property  to  the  plaintiff. "  The  plaintiff 
prayed  for  cancellation  of  the  deed.  The  de- 
fendant filed  an  answer  to  the  petition,  in 
which  he  admitted  the  execution  of  the  deed 
by  the  plaintiff  to  the  defendant,  but  denied 
that  he  had  agreed  to  reconvey  the  property 
to  the  plaintiff  when  the  loan  had  been  re- 
paid. He  averred  that  the  property  was  con- 
veyed to  him  unconditionally,  and  that  he 
was  the  true  owner  thereof.  Upon  the  trial 
of  the  case  it  appeared  that  the  loan  on  the 
property  had  been  repaid ;  the  plaintiff  tes- 
tifying that  she  had  paid  the  loan  either  in 
whole  or  in  part  out  of  funds  belonging  to 
her,  and  the  defendant  testif!ying  that  be  had 
paid  the  loan  in  whole  or  in  part  out  of 
funds  belonging  to  him.  The  court  instruct- 
ed the  jury  as  follows: 

"If  the  plaintiff  agreed  with  her  son  and  he 
agreed  with  her  that  she  would  convey  the 
property  for  the  purpose  solely  of  allowing  him 
to  borrow  money  on  this  property,  and  that  he 
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would  reconvey  it  to  her  when  the  loan  was 
paid  off,  she  would  be  entitled  to  recover;  and, 
if  these  are  the  facts,  it  doesn't  make  any  dif- 
ference who  paid  off  Uie  loan,  whether  she  paid 
any  part  of  it  or  not,  or  paid  all  the  interest  or 
any  part  of  it  or  not*' 

The  jury  returned  a  verdict  for  the  plain- 
tiff. The  defendant  filed  a  motion  for  new 
trial  based  upon  the  usual  general  grounds 
and  upon  the  court's  charge  to  the  jury 
quoted  above.  The  motion  was  overruled, 
and  the  defendant  excepted. 

1.  In  view  of  the  issue  made  by  the  plead- 
ings in  the  case,  the  charge  quoted  above  is 
not  error  requiring  the  grant  of  a  new  triaL 

2.  The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  overruling  the  mo- 
tion for  new  trlaL 

Judgment  affirmed. 

All  the  Justices  ccmcur. 


(162  Oa.  457) 
JOHNSON  V.  STATE.    (No.  2823.) 

(Supreme  Court  of  Georgia.    Dec.  16,  lJD21.) 

(SyUahua  5if  the  Court,) 

1.  Homicide  <e==>'l 52— Instruction  on  stiiftlng  of 
burden  of  proof  of  klllino  not  erroneons. 

The  court  did  not  err  in  instructing  the  jury 
that  the  burden  was  upon  the  state  to  make  out 
its  case,  but  that  the  burden  of  proof  may  be 
carried  by  the  state  by  showing  that  the  per- 
son alleged  in  the  indictment  to  have  been  kill- 
ed was  killed  as  charged,  and  that  when  the 
state  showed  such  a  killing  in  the  way  charged 
in  the  indictment,  then  the  persons  shown  to 
have  committed  the  offense  are  presumed  to  be 
guilty  of  murder,  and  the  burden  is  shifted  to 
the  defendant  or  defendants  to  show  their  jus- 
tification or  such  facts  and  circumstances  as 
would  be  sufficient  in  law  to  reduce  the  offense 
from  murder  to  some  lower  grade  of  homicide. 

2.  Homicide  «=s»30(l)^lnstrtiotion  as  to  lialiili. 
ty  of  one  present  and  encouraging  other  de- 
fendant not  erroneous. 

Nor  did  the  court  err  in  charging  the  jury 
as  follows:  "So  here,  gentlemen,  if  one  of  these 
defendants  was  the  actual  perpetrator  of  the 
crime  charged  in  this  indictment,  and  the  other 
was  present,  aiding,  encouraging,  and  accom- 
panying him  for  the  purpose  of  taking  the  life 
of  James  Small,  and  it  was  the  joint  act  of  both 
of  them,  then  each  of  them,  in  law,  would  be 
equally  guilty." 

3.  Homicide  ^s»305  —  Instruction  as  to  daim 
that  one  defendant  did  not  encourage  the  oth- 
er or  participate  in  oriminaJ  Intent  not  erro- 
neons. 

The  defendant,  while  admitting  that  he  was 
present  at  the  time  of  the  homicide,  having  ac- 
companied his  codefendant,  who  was  the  actual 
perpetrator,  to  the  scene  of  the  crime,  insisted 
that  he  did  not  participate  in  the  criminal  in- 
tent, and  that,  instead  of  encouraging  the  ac- 
tual perpetrator  to  commit  the  crime,  he  en- 


^s^^For  other  cases  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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deavored  to  persuade  him  not  to  slay  the  dece- 
dent. In  view  of  these  contentions  the  court 
properly  instructed  the  jury  as  follows:  "If 
one  of  these  defendants  did  not  participate  in 
the  act  of  taking  the  life — of  firing  the  shot  that 
took  the  life  of  Small,  if  he  did  not  carry  any 
criminal  intent  with  the  other  defendant,  if  he 
wasn't  present  for  the  purpose  of  encouraging 
him,  aiding  him,  or  abetting  him  in  the  unlaw- 
ful act,  and  didn't  in  any  wise  participate  in 
that  unlawful  act,  or  in  the  unlawful  intent  to 
commit  the  act,  he  would  not  be  guilty." 

4.  Homicide  ^=»305  —  Instruction  on  self-de- 
fense, though  not  appropriate  to  one  defend- 
ant, held  not  misleading. 

The  charge  of  the  court  in  regard  to  the 
contention  of  the  defendants  upon  the  subject 
of  justifiable  homicide  was  not  perfectly  adapted 
to  the  evidence  and  the  contentions  made,  but 
was  substantially  correct,  and,  when  read  in 
connection  with  the  other  parts  of  the  charge, 
could  not  have  misled  or  confused  the  jury. 

5.  Criminal  law  <$=36I4(( 7)— Failure  to  charge 
on  circumstantial  evidence  held  not  error  In 
view  of  direct  evidence. 

The  direct  positive  evidence  in  the  case 
showing  that  the  defendant  had  accompanied 
the  actual  perpetrator  of  the  crime  to  the  place 
of  its  commission,  that  he  was  standing  by  at 
the  time,  and  that  he  knew  for  what  purpose  the 
slayer  went  to  the  place,  it  was  not  error  for 
the  court  to  omit  a  charge  upon  that  rule  of  cir- 
cumstantial evidence  involved,  where  the  entire 
case  rests  upon  evidence  circumstantial  in  char- 
acter. (Fish,  C.  J.,  and  Atkinson,  J.,  dissent- 
ing.) 

Error  from  Superior  Court,  Cherokee  Coun- 
ty;  D.  W.  Blair,  Judge. 

John  Johnson  was  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

A.  J.  Henderson,  of  Canton,  and  John  S. 
Highsmith  and  Meyer  Goldberg,  both  of 
Atlanta,  for  plaintiff  in  error. 

Jno.  S.  Wood,   Sol.  Gen.,  of  Canton,  Geo. 
M.   Napier,   Atty.   Gen.,   Seward   M.    Smith 
Asst.  Atty.  Gen.,  and  Lindley  W.  Camp,  of 
Marietta,  for  the  State. 

BECK,  P.  J.  George  Johnson  and  John 
Johnson  were  Jointly  Indicted  and  tried  for 
the  murder  of  one  James  Small.  The  jury 
trying  the  case  returned  a  verdict  of  guilty, 
with  a  recommendation  to  the  mercy  of  the 
court.  John  Johnson  made  a  motion  for  new 
trial,  which  was  overruled,  and  he  excepted. 

The  evidence  in  the  case  shows  that  the 
decedent  was  found  dead  on  the  27th  day  of 
April,  1021,  and  it  was  shown  that  he  came 
to  his  death  as  the  result  of  a  gunshot 
wound.  He  was  in  a  kneeling  position,  near 
the  fireplace  in  the  house  In  which  he  lived. 
The  evidence  Introduced  by  the  state  shows 
that  the  two  defendants,  John  and  George 
Johnson,  were  seen  about  daybreak  to  ap- 
proach the  house  of  the  decedent  George 
was  a  youth  of  about  18  years  of  age,  and 
John,  the  codefendant,  was  his  father.    They 


came  within  a  few  steps  of  the  window  that 
opened  into  the  room  where  the  deceased  was 
found  dead.  Approaching  the  window, 
George  thrust  his  gun  through  and  fired, 
according  to  the  testimony  of  an  eye  witness, 
and  the  father  was  but  a  few  steps  from 
him.  The  defendant  George  Johnson  ad- 
mitted that  he  did  the  killing.  The  sheriff 
testified  that  George  talked  freely  the  morn- 
ing he  was  arrested  and  afterwards,  declar- 
ing that  the  decedent  had  threatened  his  life, 
and  further  declaring  that  he  thought  he 
would  kill  him  first ;  said  that  he  was  afraid 
of  him,  as  he  had  made  threats  against  his 
(defendant's)  life.  The  sheriff  testified  as  to 
a  conversation  he  had  with  defendant  John 
Johnson  after  the  killing,  as  follows: 

*'He  [John  Johnson]  said  be  tried  to  keep 
George  from  going  there,  after  he  said  he  was 
going  to  kill  Black  Jack  [the  decedent];  he  said 
he  did  not  want  him  to  kill  him,  but  he  told  him 
if  he  didn't  let  him  alone  he  would  kill  him. 
He  said  he  talked  all  the  way  down  there  and 
tried  to  keep  him  from  killing  the  negro,  but 
George  insisted  on  it." 

The  defendant  John  Johnson,  In  his  state- 
ment to  the  court  and  Jury,  said  In  part,  after 
referring  to  certain  threats  which  had  been 
made  by  the  decedent: 

**George  says,  *I  am  going  to  lay  oflf  to-day 
and  go  down  there  and  kill  him,'  and  I  says, 
*George,  I  wouldn't  do  that,*  and  he  says,  *Yes ; 
I  am  going  to  shoot  him  about  running  over  my 
mother  and  sister;'  and  we  went  down  the  hill, 
and  I  tried  to  stop  George,  and  George  says, 
'Let  me  alone;  I  will  shoot  you;'  and  I  run 
George  plumb  down  in  the  yard,  and  I  said, 
*George,  don't  shoot  James;'  and  I  says,  *Gu8 
Coggins  is  the  best  friend  I  have  got;'  and  he 
said,  'I  don't  give  a  damn;  I  am  going  to  kill 
him.' " 

[1-3]  1-3.  The  rulings  made  in  headnotes 
1,  2,  and  3  require  no  elaboration. 

[4]  4.  In  one  of  the  grounds  of  the  motion 
for  new  trial  error  Is  assigned  upon  the  fol- 
lowing charge  of  the  court: 

"The  defense,  that  is  the  contention  of  these 
defendants  here,  presupposes  that  the  person 
killed  was  at  the  time  of  the  killing  the  aggres- 
sor in  the  conflict,  and  that  the  facts  and  cir- 
cumstances existing  at  the  time  were  sufficient 
to  excite  in  the  mind  of  a  reasonably  courageous 
man  a  fear  that  a  felony  was  about  to  be  com- 
mitted upon  him,  and  that  in  order  to  prevent 
the  same  it  was  necessary  to  take  the  life  of 
the  person  killed.** 

The  defendant  George  Johnson,  who  fired 
the  shot  that  killed  the  decedent,  contended 
that  the  homicide  was  Justifiable.  As  we 
have  seen,  the  plaintiff  in  error,  John  John- 
son, while  admitting  that  he  was  present, 
contended  that  he  did  not  participate  in  the 
act  of  taking  the  life  of  the  decedent,  nor  in 
the  criminal  design,  but  that  he  was  there 
for  the  purpose  of  dissuading  the  actual 
perpetrator  of  the  crime  from  committing  it 
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TThe  exception  to  the  charge  is  that  it  mis- 
stated the  defense  of  the  plaintiff  in  error, 
liDd  confused  it  with  that  of  the  slayer; 
that  justification  was  no  part  of  the  defense 
of  the  plaintiff  in  error.  Nevertheless  one 
of  the  codefendants  did  plead  justification, 
and  the  court  was  required  to  charge  this 
principle  of  law.  The  principle  would  have 
been  more  exactly  adapted  to  the  evidence 
in  the  case  if  the  court  had  specifically 
pointed  out  that  only  one  of  the  defendants 
claimed  that  the  shooting  was  Justifiable; 
but  it  is  not  probable  that  the  jury  were 
confused  by  the  use  of  the  plural  in  referring 
to  the  defendant,  as  the  court  had  already 
distinctly  stated  that  one  of  the  defendants 
denied  participation  in  the  homicide,  while 
*'the  other  claimed  that  he  was  justified." 
After  that  explicit  statement,  the  jury  must 
bave  understood  that  the  doctrine  of  justifi- 
able honricide  applied  only  to  George  John- 
son, the  actual  slayer. 

What  is  said  above  is  necessarily  true  in 
view  of  the  nature  of  4^e  issues  made  in  the 
case.  If  it  is  kept  In  mind  that  there  is  no 
Question  that  John  and  George  both  admitted 
that  they  went  to  the  house  of  the  decedent; 
that  George  shot  and  killed  him ;  that  John, 
the  plaintiff  in  error  here,  accompanied 
George  and  was  present,  standing  within  a 
few  steps  of  him  when  the  shot  was  fired; 
that  John's  defense,  based  upon  his  state- 
ment, was  that  he  went  not  as  a  participant 
In  the  criminal  act  or  criminal  design,  but 
that  he  went  to  the  very  place  itself  where 
the  crime  was  committed,  for  the  purpose 
of  dissuading  and  deterring  the  actual  per- 
petrator from  shooting  the  decedent,  it  will 
be  clear  that  the  issue  which  the  jury  was 
to  determine  was  of  the  simplest  kind,  and 
required  no  elaborate  instructions;  and  the 
court  expressly  told  the  Jury,  calling  atten- 
tion to  John  Johnson's  defense,  that  if  he 
was  not  there  for  the  purpose  of  aiding  and 
encouraging  or  abetting  the  act,  he  should 
be  acquitted.  The  jury  knew  as  well  as  the 
court  or  any  one  else  that  John  was  not 
setting  up  the  defense  of  justifiable  homicide, 
or  that  the  decedent  had  done  anything  to 
reduce  the  killing  from  murder  to  any  lower 
grade  of  homicide.  They  knew  that  his  sole 
insistence  was  that  he  was  not  a  participant 
in  the  crime,  although  present ;  and  when  the 
court  distinctly  submitted  that  contention  to 
the  jury  the  Jury  could  not  have  been  misled. 

What  we  have  here  said  is  applicable  to 
the  other  grounds  of  the  motion  complaining 
of  charges  of  the  court. 

[6]  5.  The  direct  positive  evidence  In  the 
case  showing  that  the  defendant  had  accom- 
panied the  actual  perpetrator  of  the  crime  to 
the  place  of  its  commission;  that  he  was 
standing  by  at  the  time;  that  he  knew  for 
what  purpose  the  slayer  went  to  the  place — 
it  was  not  error  for  the  court  to  omit  a 


dence  involved,  where  the  entire  case  rests 
upon  evidence  circumstantial  in  character. 

Judgment  affirmed. 

The  other  Justices  concur,  except  FISH, 
G.  J.,  and  ATKINSON,  J.,  who  dissent  from 
the  ruling  made  in  the  fifth  headnote. 


charge  upon  that  rule  of  circumstantial  evi-   because  of  sickness. 


(152  Ga.  902) 
MOON  V.  MOON.     (No.  2791.) 

(Supreme  Court  of  Georgia.     Dec.  2,  1921.) 

(8yllahu9  by  the  Court.) 

Divorce  ^=»286— Judtiment  awarding  tempo- 
rary aiimoay  not  disturbed  nnieos  dlsoretlon 
abused. 

The  bill  of  exceptions  in  this  case  complains 
of  a  judgment  awarding  $16  per  month  aa  tem- 
porary alimony.  Under  the  evidence  it  does  not 
appear  that  there  was  any  abuse  of  discretion; 
and  therefore*  under  repeated  rulings  of  this 
court,  the  judgment  of  the  trial  court  will  not 
be  reversed. 

Error  from  Superior  CJourt,  Gwinnett  Coun- 
ty ;  Blanton  Fortson,  Judge. 

Suit  between  W.  T.  Moon  and  Mamie  Moon. 
Judgment  awarding  temporary  alimony,  and 
the  former  brings  error.    Afilrmed. 

R.  N.  Holt  and  I.  L.  Oakes,  both  of  Law- 
renceville,  for  plaintiff  in  error. 

W.  L.  Nix,  of  LawrenceviUe.  for  defendant 
in  error. 

GILBERT,  J.  Judgment  afilrmed.  All  the 
Justices  concur. 


(162  Oa.  258) 

HOUSTON  et  al.  v.  DAVIS.    (No.  2408.) 
(Supreme  Court  of  Georgia.    Nov.  17,  1921.) 

(Syllahua  by  the  Court.) 

Appeal  and  error  ^==>954(l)^Grant  of  Inter- 
locutory Injunction  not  disturbed,  unless  dis- 
cretion abused. 

Under  the  pleadings  and  the  evidence,  the 
court  did  not  abuse  his  discretion  in  granting 
an  interlocutory  injunction. 

Error  from  Superior  Court,  Miller  County; 
W.  C.  Worrill,  Judge. 

Action  between  Beauchamp  Houston  and 
others  and  J.  W.  Davis.  Judgment  for  the 
latter,  and  the  former  bring  error.    AflSrmed. 

A.  H.  Gray,  of  Blakely,  for  plaintiffs  in 
erfoT, 

Wm.  I.  Geer,  of  Colquitt,  for  defendant  in 
error. 

GEORGE,  J.  Judgment  afiOrmed.  All  the 
Justices  concur,  except  BISH,  0.  J.,  absent 
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(162  Oa.  437) 

QUEST  V.  BASS.     (No.  2558.) 

(Sapreme  Court  of  Georgia.     Dec.  16,  1921.) 

(Syllabus  hy  the  Court.) 

Appeal  and  error  ^=s>954(l)^Grant  of  inter- 
locutory Injunction  not  ilisturfoed  when  dis- 
cretion not  abused. 

Under  the  pleadings  and  evidence  in  this 
case,  the  court  did  not  abuse  its  discretion  in 
granting  the  interlocutory  injunction. 

Beck,  P.  J.,  and  Gilbert,  J.,  dissenting. 

Error  from  Superior  Court,  Tift  County; 
R.  Eve,  Judge. 

Action  between  J.  B.  Guest  and  J.  L.  Bass. 
Judgment  for  the  latter,  and  the  former 
brings  error.     Affirmed. 

Smith  &  Christian,  of  Tifton,  for  plaintiff 
in  error. 

RldgdiU  &  MitchcU,  of  Tifton,  for  defend- 
ant in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  BECK,  P.  J.,  and 
GILBERT,  J.,  dissenting. 


(152  Oa.  432) 

ATLANTA,  B.  &  A.  RY.  CO.  V.  COFFEE 
COUNTY.  (No.  2541.) 

(Supreme  Court  of  Georgia.     Dec.  16,  1921.) 

fSyltahus  ly  the  Court.) 


i.  Injunction  ^=» 1 37 (4)— Interlocutory  injvno- 
tlon  against  construction  of  lilghway  on  land 
olalmed  by  railroad  properly  denied. 

Under  the  pleadings  and  the  evidence,  the 
judge  did  not  err  in  refusing  to  grant  an  in- 
terlocutory injunction. 

f Additional  Syllabus  by  Editorial  Staff.) 

2.  Railroads  «=»82  (5)— Reversion  on  aMindon- 
ment  of  land  determined  by  conveyance. 

Under  Civ.  Code  1910.  §  5233,  relative  to 
the  reversion  of  property  condemned  when  no 
longer  used,  and  section  5207,  authorizing  rail' 
road  companies  to  acquire  land,  easements,  etc., 
by  contract,  when  land  is  gran.ted  or  given  to 
a  railroad  company  the  rights  of  the  parties 
with  respect  to  reversion  on  abandonment  are 
determined  by  the  terms  of  the  conveyance. 

3.  Railroads  ^=969— Deed  of  ''right  of  way'' 
In  "fee  simple"  held  to  convey  only  easement. 

A  deed  conveying  a  strip  of  land  ''100  feet 
in  width  of  right  of  way,'*  more  fully  described 
in  an  attached  sketch  or  plat  referred  to  for 
further  identification  of  the  "right  of  wa/' 
thereby  conveyed,  to  have  and  to  hold  such 
"right  of  way"  forever  in  fee  simple,  with  a 
covenant  of  general  warranty,  when  construed 
as  a  whole,  did  not  convey  an  absolute  fee-sim- 
ple title,  but  only  the  easement  peculiar  to  rail* 
roads;  the  words  "fee  simple"  being  descriptive 
of  the  extent  of  duration  of  the  enjoyment  of  j 


the  easement,  though  the  words  "right  of  way** 
sometimes  mean  the  mere  intangible  privilege 
of  crossing,  and  are  sometimes  used  to  indicate 
the  strip  of  land  which  the  railroad  company  ap« 
proprJates  and  uses. 

[  Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fee  Sim- 
ple;  Right  of  Way.] 

4.  Railroads   ^=»82(2)— ^Finding    of    abandon* 
ment  of  right  of  way  Jnstifled. 

Where  a  railroad  company  had  not  only 
ceased  to  use  a  strip  in  which  it  had  an  ease- 
ment for  railroad  purposes  but  had  removed  ita 
track  therefrom,  and  in  a  suit  to  enjoin  it  from 
tearing  up  and  abandoning  that  part  of  its  road 
had  expressly  alleged  that  it  had  abandoned  th* 
operation  of  trains  thereover,  a  finding  that  it 
had  abandoned  the  strip  hetd  justified. 

.    Error  from  Sjiperior  Court,  Coffee  CJounty; 
J.  I.  Summerall,  Judge. 

Suit  by  the  Atlanta,  Birmingham  &  Atlan- 
tic Railway  Company  against  the  County  of 
Coffee.  Judgment  denying  an  interlocutory 
injunction,  and  plaintiff  bringa  error.  Af- 
firmed. 

Brandon  &  Hynds,  of  Atlanta,  and  F.  W. 
Dart,  of  Douglas,  for  plaintiff  in  error. 

H^  J.  Qulncey,  of  Ccilla,  and  E.  L.  Gran- 
tham, of  Douglas,  for  defendant  in  error. 

GEORGE,  J.  [1]  The  Attanta,  Birming- 
ham &  Atlantic  Railway  Company  filed  its 
petition  against  the  county  of  Coffee  to  en- 
join the  county  from  constructing  and  put- 
ting in  use  a  public  highway  over  and  along 
a  certain  strip  of  land  or  right  of  way  in  the 
town  of  Nichols,  Coffee  county,  title  to  which 
is  claimed  by  the  plaintiff.  It  is  alleged  that 
the  plaintiff  is  the  absolute  owner  of  the  said 
strip  of  land  or  right  of  way;  that  it  is  in 
the  possession  thereof;  that  a  part  of  the 
land  was  then  being  used  by  the  plaintiff  for 
certain  of  its  industrial  and  spur  tracks; 
and  that  it  contemplated  an  extension  of  its 
track  over  the  remaining  portion  of  said 
right  of  way  in  said  land.  It  was  further  al- 
leged that  the  defendant  had,  without  law- 
ful authority  and  over  the  objection  of  the 
plaintiff,  entered  upon  said  right  of  way  and 
was  then  proceeding  to  build  and  construct 
a  highway  longitudinally  along  and  over  said 
strip  of  land,  and  that  such  use  of  the  right 
of  way  by  the  county  was  inconsistent  with 
its  use  and  enjojonent  by  the  plaintiff  as  a 
railroad  company.  In  its  answer  to  the  pe- 
tition the  county  denied  that  plaintiff  was 
the  owner  of  the  absolute  fee-simple  title  to 
the  strip  of  land  in  controversy,  and  averred 
that  plaintiff  was  not  in  possession  of  said 
strip.  It  further  averred  that  in  the  year 
1906  the  plaintiff  ceased  to  use  the  strip  of 
land  for  railroad  purposes;  that  in  the  year 
1908  the  plaintiff  removed  its  track  from  the 
land  and  entirely  abandoned  the  same;   that 
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since  the  year  1908  the  plaintiff  had  exer- 
cised no  claim  of  ownership  to  the  land;  and 
that  by  reason  of  such  an  abandonment  title 
to  the  strip  of  land  reverted  to  the  adjoining 
landowners.  In  its  answer  the  defendant 
contended  also  that  the  highway  had  been 
practically  completed  and  was  in  actual  use, 
and  that  the  plaintiff  by  reason  of  its  laches 
was  not  entitled  to  the  injunction  ptnyed. 
On  the  interlocutory  hearing  the  court  re- 
fused to  grant  an  injunction,  and  the  plain- 
tiff excepted. 

[2]  Where,  under  the  power  of  eminent  do- 
main, condemnation  proceedings  are  had  by 
a  railroad  company,  the  company,  upon  pay- 
ment of  *'he  award,  becomes  vested  with  such 
interest  in  the  property  taken  as  may  be  nec- 
essary to  enable  it  to  exercise  its  franchise. 
By  express  statutory  provision — 

'•Whenever  the  corporation  or  person  shall 
cease  using  the  property  taken  for  the  purpose 
of  conducting  their  business,  said  property  shall 
revert  to  the  person  from  whom  taken,  his 
heirs  or  assigns."    GiyU  Code  (1910),  9  5233. 

By  an  act  of  the  General  Assembly  (Acts 
1914,  p.  61),  this  section  of  the  Ck>de  was 
amended  by  providing  that — 

"Whenever  any  municipality  in  this  state 
condemns  land  for  protection  against  floods  and 
freshets,  said  municipality  may  require  a 
fee-simple  title  to  the  property  condemned,  on 
payment  of  the  condemnation  money." 

A  railroad  corporation  .may,  by  contract, 
procure  land,  easements,  rights  of  way,  or 
other  interests  or  property  useful,  needful, 
and  necessary  for  public  purposes,  and  au- 
thorized by  law  to  be  taken  or  damaged. 
Civil  Code  (1910),  §  6207.  Where  land  is  giv- 
en or  granted  by  an  owner  to  a  railroad  cor- 
poration, the  rights  of  the  parties  with  re- 
spect to  a  reversion  on  abandonment  will  be 
determined  by  the  terms  of  the  conveyance. 
City  of  Atlanta  v.  Jones,  135  Ga.  376,  69  S. 

B.  571. 

[3]  In  the  instant  case  the  plaintiff  in  er- 
ror claims  under  a  deed  from  Mark  Hall  to 
the  Southern  Pine  Company  of  Georgia,  dat- 
ed December  30,  1899,  conveying  the  follow- 
ing property: 

"One  hundred  feet  in  width  of  right  of  way, 
that  is  to  say,  fifty  (50)  feet  on  each  side  of 
the  center  of  the  road  bed  of  the  present  Oflfer- 
man  &  Western  Bailroad,  as  now  located, 
through  that  portion  of  lot  of  land  number 
five  hundred  and  fourteen  (514)  in  the  Sixth 
district  of  Coffee  county,  Georgia,  now  owned 
by  said  party  of  the  first  part;  said  one  hun- 
dred feet  in  width  of  right  of  way  being  more 
fully  described  by  a  sketch  or  plat  of  same 
hereto  attached  and  made  a  part  of  this  deed, 
and  referred  to  for  further  identification  of 
the  railroad  right  of  way  hereby  conveyed. 
*  *  *  To  have  and  to  hold  the  said  bargained 
and  described  right  of  wa^  unto  the  said  party 
of  the  second  part,  its  successors  and  assignB, 
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forever  in  fee  simple,"  with  covenant  of  general 
warranty. 

It  ia  conceded  by  the  defendant  in  error 
that,  if  the  deed  from  Hall  to  the  Southern 
Pine  Company  conveyed  an  absolute  fee-sim- 
ple title  to  the  land  in  controversy,  the  plain* 
tiff  in  the  court  below  was  entitled  to  an  in- 
junction. It  is  argued  with  force  that  the 
grant  of  a  right  of  way  is  in  fact  a  grant  of 
the  fee;  that  the  phrase  "right  of  way,"  as 
here  used,  is  intended  to  describe  the  land 
granted,  that  is,  these  words  are  words  of 
descripti(»i  rather  than  of  tenure.  It  wUl  be 
conceded  that  the  phrase  "right  of  way"  does 
not  necessarily  mean  the  right  of  passage 
merely.  The  words  have  a  two  fold  signifi- 
cance. They  are  sometimes  used  to  mean  the 
mere  intangible  privilege  of  crossing,  and 
sometimes  used  to  indicate  that  strip  of  land 
which  the  railroad  company  appropriates  for 
its  use  and  upon  which  it  builds  its  roadbed 
or  track.  New  Mexico  v.  U.  S.  Trust  Co., 
172  U.  S.  171.  182,  19  Sup.  Ct  128,  43  L.  Ed. 
407.  Conceding  that  the  phrase  "right  of 
way"  has  a  twofold  significance,  the  term  as 
used  in  the  deed  from  Hall  to  the  Southern 
Pine  Company,  and  under  and  through  which 
the  plaintiff  in  error  claims  in  the  instant 
case,  cannot  >  be  construed  as  a  descriptive 
term  only.  The  twofold  significance  of  the 
words  must  be  regarded.  Giving  effect  to 
the  intention  of  the  parties  as  gathered  from 
the  whole  instrument,  we  are  of  the  opinion 
that  the  deed  in  question  did  not  vest  in  the 
Southern  Pine  Company  and  its  successors 
an  absolute  fee-simple  title  to  the  strip  of 
land  in  controversy,  but  an  easemoit  mere- 
ly— ^not  the  easement  spoken  of  in  the  old 
law  books,  but  an  easement  peculiar  to  a 
railroad,  as  pointed  out  in  Western  Union 
Telegraph  Ck>.  v.  Pennsylvania  Bailroad  Co., 
196  U.  S.  540.  25  Sup.  Ct  133,  49  L.  iBd.  812, 
1  Ann;  Cas.  517.  See,  also,  Abercrombie  v. 
Simmons,  71  Kan.  538.  81  Pac.  208,  1  U.  R. 
A.  (N.  S.)  806,  114  Am.  St  Rep.  509,  6  Ann. 
Cas.  239. 

In  this  view  of  the  matter  it  is  unnecessary 
to  hold  that  the  "words  *right  of  way*  in  the 
grant  describe  the  tenure,  not  the  land  grant- 
ed," as  was  held  in  Atlantic  &  Pacific  Rail- 
road V.  Lesueur,  2  Ariz.  428,  19  Pac.  157,  1 
L.  R.  A.  2444  The  words  in  the  tenendum 
clause  under  consideration,  "forever  in  fee 
simple,*'  do  not  demand  the  construction  con- 
tended for  by  plaintiff  in  error.  It  is  to  be 
noted  that  even  in* this  clause  of  the  deed  the 
property  conveyed  is  described  as  "right  of 
way."  The  words  "fee  simple"  are  descrip- 
tive of  the  extent  of  duration  of  the  enjoy- 
ment of  the  easement  See  Ga.  &  Fla.  Ry. 
Co,  V.  Swain,  145  Ga.  817,  90  S.  E.  44 ;  also, 
Louisville  &  Nashville  R.  O).  v.  Maxey,  139 
Ga.  541,  77  S.  E.  801;  Gaston  v.  Gainesville, 
etc.,  R.  Co.,  120  Ga.  516,  48  S.  E.  188.  It  is 
conceded   that  In   the   Georgia   cases   cited 


216 


110  SOUTHEASTERN  REPORTER 


(Ga. 


aboTe  the  Instruments  under  construction 
contained  conditions  and  limitations,  and 
tbat  these  cases  are  not  controlling.  In  prin- 
ciple, however,  the  cases  are  in  point.  Our 
statutes  recognize  that  land  for  a  right  of 
way  may  be  acquired  by  purchase  as  well  as 
by  compulsory  proceedings. 

"But  where  there  is  an  implied  restriction,  as 
is  often  the  case  in  regard  to  the  right  of 
way,  or  the  like,  of  a  railroad  company,  the 
grant  does  not  ordinarily  vest  a  fee  in  the  com- 
pany, but  vests  such  an  estate — an  easement — 
as  is  requisite  to  effect  the  purposes  for  which 
the  property  is  acquired."  2  Elliott  on  Rail- 
roads, §  400. 

The  fact  that  right  acquired  is  designated 
as  a  fee,  or  that  the  deed  contains  a  covenant 
of  warranty,  is  not  necessarily  controlling. 
Jones  v.  Van  Bochove,  103  Mich,  ns,  61  N. 
W.  342.  See,  also,  Cincinnati  etc.,  R.  Co.  v. 
Oelsel,  119  Ind.  77,  21  N.  E.  470.  In  the  con- 
struction of  deeds,  as  well  as  wills,  the  mod- 
ern tendency  is  to  give  effect  to  the  Intention 
of  the  parties. 

"In  ascertaining  the  Intention  of  the  parties 
the  recitals  contained  in  the  deed,  the  contract, 
the  subject-matter,  the  object,  purpose,  and  the 
nature  of  the  restrictions  or  limitations,  and 
the  attendant  facts  and  circumstances  of  the 
parties  at  the  time  of  the  making  of  the  deed, 
are  to  be  given  consideration."  Mayor,  etc.,  of 
Savannah  v.  Barnes,  148  Ga.  317,  819,  321,  96 
S.  E.  625,  3  A.  L.  R.  419. 

In  Hill  V.  Western  Vt  Ry.  Co..  32  Vt.  74, 
it  is  said  that— 

"A  contract  to  convey  land  for  a  particular 
use,  or  to  a  party  having  capacity  to  acquire  a 
certain  estate  in  land  for  a  particular  use,  must 
of  necessity  carry  the  implication  of  such  lim- 
itation upon  the  estate  to  be  conveyed.' 


ff 


We  think  it  clear,  therefore,  that  when 
Hall  conveyed  to  the  Southern  Pine  Company 
**one  hundred  feet  In  width  of  right  of  way, 
•  *  *  said  one  hundred  feet  in  width  of 
right  of  way  being  more  fully  described  by  a 
sketch  or  plat,  *  *  •  and  referred  to  for  fur- 
ther identification  of  the  railroad  right  of 
way  hereoy  conveyed,"  he  did  not  intend  to 
vest  in  that  company  an  absolute  fee-simple 
title  to  the  strip  of  land  in  controversy. 

[4]  Was  the  Judge  authorized  to  find  that 
the  easement  had  been  lost  by  abandonment 
or  by  nonuser?  In  Mayor,  etc.,  of  Savannah 
V.  Barnes,  supra,  it  was  held  that — 

"Where  an  easement  has  been  acquired  by 
grant,  a  mere  nonuser  without  further  evidence 
of  an  intent  to  abandon  it  will  not  constitute 
abandonment." 

In  the  opinion  it  was  said: 

"It  IB,  however,  true  that  an  easement  ac- 
quired by  grant,  as  in  this  case,  cannot  be  lost 


by  a  mere  nonuser  without  further  erfdenee 
of  an  intention  to  abandon.  •  •  *  Where  an 
easement  is  acquired  by  mere  user,  the  doe- 
trine  of  extinction  by  mere  nonuser  may  in  rea- 
son apply;  but  where  an  easement  is  acquired 
by  grant,  the  doctrine  of  extinction  by  non* 
user  should  not  apply." 

We  are  prepared  to  assent  to  the  proposi- 
tion that  to  constitute  abandonment  of  an 
easement  acquired  by  grant  acts  must  be 
shown  of  such  an  unequivocal  nature  as  to 
indicate  a  clear  intention  to  abandon,  and 
that  mere  nonuser  will  not  amount  to  aban- 
donment, as  contended  by  plaintiff  in  error. 
The  rule  is  supported  by  many  decisions.  In 
the  instant  case  there  was  evidence  tending 
to  show,  not  only  that  the  plaintiff  in  error 
had  ceased  to  use  the  strip  of  land  in  ^con- 
troversy for  railroad  purposes,  had  removed 
its  track  from  that  portion  of  the  strip  over 
and  along  which  the  county  had  constructed 
the  public  highway,  and  that  others  had  en- 
tered into  the  possession  thereof,  but  that  in 
1906  Kirkland  and  others  had  sought,  as 
plaintiffs  in  an  equitable  suit,  to  enjoin  the 
plaintiff  in  error  or  its  predecessor  in  title 
from  tearing  up  and  abandoning  the  section 
of  its  line  of  road  located  upon  the  particu- 
lar right  of  way  In  controversy.  In  Novem- 
ber, 1906,  and  after  this  court  had  affirmed 
the  Judgment  of  the  lower  court  refusing  to 
grant  an  interlocutory  injunction  (Kirkland 
V.  A.  &  B.  Ry.  Co.,  126  Ga.  246,  55  S.  E.  23), 
the  plaintiff  in  error  or  its  predecessor  in  ti- 
tle amended  its  answer  in  the  cause,  express- 
ly averring  that — 

It  had  "abandoned  the  operation  of  its  trains 
over  the  line  of  road  from  Guysie  to  Nicholls 
[the  right  of  way  in  controversy]  as  originally 
constructed,  •  *  *  and  is  now  operating  its 
trains  over  the  line  as  constructed  and  com- 
pleted from  Guysie  via  Sessoms  to  Nicholls. 


ff 


The  necessary  inference  is  that  the  issue 
in  that  case  was  finally  determined  in  favor 
of  the  plaintiff  in  error  in  this  case  because 
the  nncontroverted  evidence  discloses  that 
the  track  was  thereafter  removed  from  the 
land  in  question,  and  that  said  right  of  way 
has  not  since  been  used  or  occupied  by  the 
railroad  company.  It  is  true  that  a  part  of 
the  strip  was  never  abandoned,  but  was  at 
the  time  of  the  filing  of  the  petition  4n  the 
present  case  used  by  the  plaintiff  for  certain 
of  its  Industrial  and  spur  tracks.  The  judge 
was  authorized  to  find,  however,  that  the 
county  had  not  constructed  the  public  high- 
way over  or  upon  any  part  of  the  strip  so 
used  by  the  plaintiff  in  error.  In  these  cir- 
cumstances the  Judge  did  not  abuse  his  dis- 
cretion in  denying  the  interlocutory  injunc- 
tion. 

Judgment  affirmed. 

All  the  Justices  concur. 


Qa.)  LOTT  V.  CITY 

(110 
(152  Ga.  237) 

LOTT  et  al.  v.  CITY  OF  WAYCROSS. 

(No.   2545.) 

(Supreme  Court  of  Georgia.     Nov.  16,  1921. 
Rehearing  Denied  Jan.  13,  1922.) 

fSyllahus  by  the  Court,) 

Appeal  and  error  C=:»2(,  653(2),  792  —  Excep- 
tions, bilf  of  <Sx:::>20^Bni  of  exceptions  Insuffi- 
cient when  not  signed  by  plaintiff  in  error  or 
his  counsel;  court  without  Jurisdiction  when 
bill  of  exceptions  not  signed,  notwithstanding 
defendant  in  error's  consent;  writ  dismissed 
on  court's  motion  when  no  Jurisdiction. 

"A  paper  purporting  to  be  a  bill  of  excep- 
tions, properly  certified  by  the  trial  judge,  but 
not  signed  by  the  plaintiff  in  error  or  his  coun- 
sel, is  not  a  legal  bill  of  exceptions,  and  can- 
not be  amended  in  the  Supreme  Court  by  at- 
taching counsers  name  thereto."  This  court 
has  no  jurisdiction  of  the  case,  and  jurisdiction 
cannot  be  conferred  by  a  written  waiver  or  con- 
sent of  the  defendant  in  error  that  the  bill  of 
exceptions  be  signed  by  counsel  for  the  plain- 
tiff in  error  nunc  pro  tunc.  It  appearing  that 
this  court  has  no  jurisdiction,  it  will  dismiss  the 
writ  of  error  of  its  own  motion. 

Error  from  Superior  Court,  Ware  County ; 
J.  I.  Summerall,  Judge. 

Action  between  Dan  Lett  and  others  and 
the  City  of  Waycrcss.  Judgment  for  the 
latter,  and  the  fonner  bring  error.  Writ  of 
error  dismissed. 

When  this  case  reached  the  Supreme  Court 
the  clerk  notified  counsel  for  the  plaintitt 
in  error  that  the  bill  of  exceptions  had  not 
been  signed  by  the  plaintiff  in  error  or  his 
attorney.  In  response,  such  counsel  addressed 
a  letter  to  the  clerls  of  this  court,  inclosing 
the  written  consent  of  the  attorney  for  the 
defendant  in  error  that  the  bill  of  exceptions 
might  be  signed  by  counsel  for  plaintiff  in 
error  nunc  pro  tunc,  and  counsel  for  the 
plaintiff  in  error  authorized  and  requested 
the  clerk  of  this  court  to  sign  their  names  to 
the  bill  of  exceptions. 

Parks,  Roed  &  Garrett,  of  Waycross,  for 
plaintiffs  in  error. 

1>.  M.  Parker,  of  Waycross,  for  defendant 
in  error. 

GILBERT,  J.  From  the  preceding  state- 
ment of  the  record  it  is  obvious  that  when 
what  purported  to  be  a  bill  of  exceptions  was 
flle<l  in  this  court  it  was  fatally  defective, 
because  It  had  never  been  signed  by  the 
plaintiff  in  error  or  his  counsel.  Without 
being  thus  signed  it  is  not  a  legal  bill  of 
exceptions.  The  Civil  Code  (1910),  §  6139. 
declares,  in  part,  that  bills  of  exceptions  shall 
be  signed  by  the  complaining  party  or  his 
attorney  or  solicitor. 

"A  bill  of  exceptions  cannot  be  amended  ex- 
cept as  provided  by  law.  Sections  5570  and 
5573  of  the  Civil  Code,  providing  for  the  amend- 
ment of  bills  of   exceptions,  are  confined  to 
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such  imperfections  or  omissions  of  necessary 
and  proper  allegations  as  can  be  cured  or  sup- 
plied from  the  transcript  of  the  record."  Con- 
solidated Naval  Stores  Co.  v.  McPhatter,  147 
Ga.  798,  95  S.  E.  687;  Winn  v.  State,*  124  Ga. 
811,  53  S.  B.  318;  Board  v.  Day,  128  Ga.  156 
(1),  57  S.  E.  359;  Summerlin  v.  State,  130  Ga. 
791(2),  61  S.  E.  849.    . 

*'A  bill  of  exceptions,  after  having  been  filed 
in  this  court,  cannot  be  amended  by  changing 
the  date  of  the  certificate  to  a  different  date." 
Perry  v.  Higga,  6  Ga.  43;  Turner  v.  Collins,  8 
Ga.  25!i,  254;  Jones  v.  State  (Oglesby  v.  State, 
Sowell  V.  Mills),  127  Ga.  281,  56  S.  B.  453; 
Cordray  v.  Savannah  Union  Station  Co.,  134 
Ga.  805,  G8  S.  E.  697;  Norris  v.  Baker  County, 
i:i5  Ga.  229,  69  S.  E.  106;  Consolidated  Naval 
Stores  Co.  v.  McPhatter,  supra. 

In  the  case  of  Speer  v.  Merryman  &  Co., 
56  Ga.  529,  it  appeared  on  the  call  of  the  case 
in  this  court  that  the  bill  of  exceptions  was 
not  signed  by  the  plaintiff  In  error  or  his 
counsel.  The  defendant  in  error  moved  to 
dismiss  the  writ  on  that  ground.  Counsel  for 
plaintiff  in  error,  to  cure  the  omission,  pro- 
posed to  sign  the  bill  of  exceptions  as  re- 
quired by  law.  This  the  court  refused  to 
permit,  and  the  writ  of  error  was  dismissed. 
In  Wellborn  v.  Atlanta  Consolidated  R.  Co., 
92  Ga.  577,  17  S.  E.  672,  the  court  said : 

'*A  paper  purporting  to  be  a  bill  of  exceptions, 
properly  certified  by  the  trial  judge,  but  not 
signed  by  the  plaintiff  in  error  or  his  counsel,  is 
not  a  legal  bill  of  exceptions  and  cannot  be 
amended  in  the  Supreme  Court  by  attaching 
counsel's  name  thereto." 

Accordingly,  upon  motion,  the  writ  of  error 
was  dismissed.  Again,  the  same  question 
came  before  this  court  in  O'Connell  Bros.  v. 
Friedman,  Keller  &  Co.,  and  Peeples  v. 
Ca vender,  117  Ga.  948,  43  S.  E.  1001;  both 
ca^es  being  considered  together.  The  head- 
note  was  as  follows: 

"An  unsigned  paper  purporting  to  be  a  bill  of 
exceptions  is  in  no  case  a  bill  of  exceptions. 
Where  such  a  paper  is  presented  to  the  trial 
judge  within  the  time  provided  by  law  for  ten- 
dering a  bill  of  exceptions,  and,  after  the  ex- 
piration of  that  time,  is  signed  by  counsel  for 
the  plaintiff  in  error  and  certified  by  the  judge, 
the  requirements  of  the  law  as  to  tendering 
bils  of  exceptions  have  not  been  met,  and  this 
court  has  no  jurisdiction  to  consider  the  paper 
thus  brought  before  it." 

In  this  decision  the  case  of  Speer  v.  Merry- 
man,  supra,  was  cited  as  authority,  and  it 
was  said: 

"This  court  held  that  Vhere  a  bill  of  excep- 
tions is  signed  neither  by  the  plaintiffs  in  er- 
ror nor  their  counsel,  the  writ  of  error  will  be 
dismiHsed,'  and  that  the  defect  could  not  be 
cured  by  amendment  after  the  case  had  reached 
this  court  The  reason  for  such  a  ruling  is 
manifest.  No  person  not  a  party  to  a  case,  al- 
though interested  in  its  determination,  can  file 
exceptions  to  any  ruling  of  the  court  in  such 
case.    *    *    *    In  both   the  cases  now  under 
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consideration,  it  affirmatively  appears  that  the 
paper  tendered  to  the  trial  jud^e  as  a  biU  of 
exceptions  was  not  signed  by  either  the  com- 
plaining party  or  his  counsel  within  the  time 
required  by  law  for  a  bill  of  exceptions  to  be 
tendered.  It  follows,  therefore,  in  the  light  of 
the  CiTil  Code,  §  5527  [Civil  Code  1910,  { 
6139],  that  no  legal  bill  of  exceptions  was  pre- 
sented within  that  time,  and  consequently  there 
was  nothing  that  could  be  subsequently  amend- 
ed. The  law  is  just  as  imperative  that  a  paper 
purporting  to  be  a  bill  of  exceptions  shall  in 
reality  be  one  as  that  it  shall  specify  the  deci- 
sion complained  of  and  the  alleged  error.' 


t9 


In  the  opinion  a  number  of  cases,  In  addi- 
tion to  those  of  Speer  v.  Merryman  and 
Wellborn  v.  Consolidated  R.  Co.,  are  cited 
where  bills  of  exceptions  were  dismissed  be- 
cause the  same  were  not  signed  by  the  plain- 
tiff in  error  or  his  counsel.  This  case  is 
cited  as  authority  In  the  cases  of  Johnson  v. 
Stevens,  147  Ga.  521,  94  S.  E.  1011,  and 
Town  of  Adel  ▼.  Littlefleld,  149  Ga.  56,  99 
S.  E.  38.  In  the  latter  case  the  bill  of  ex- 
ceptions was  not  signed  by  the  plaintiff  in 
error  or  his  attorney  within  the  time  re- 
quired by  law.  The  trial  Judge  consented 
for  the  attorney  to  sign  the  bill  of  exceptions 
after  the  time  within  which  he  could  sign  it 
had  expired.     This  court  said: 

''It  thus  appears  that  the  requirements  of 
the  law  as  to  tendering  bills  of  exceptions,  and 
of  certifying  the  same,  have  not  been  complied 
with;  and  the  Supreme  Court  in  such  case  is 
without  jurisdiction  to  consider  the  paper  thus 
brought  before  it.  It  follows  that  the  bill  of 
exceptions  must  be  dismissed." 

See,  also,  Mitchell  y.  Yow,  147  Ga.  560, 
94  S.  E.  1012. 

It  is  insisted,  however,  that  the  omission 
to  sign  the  bill  of  exceptions  is  such  defect 
or  omission  as  could  be  waived  by  the  defend- 
ant in  error  or  cured  by  amendment,  and 
thus  enable  this  court  to  entertain  jurisdic- 
tion. As  we  have  shown  above,  where  the 
bill  of  exceptions  is  not  signed  within  the 
time  required  by  law,  this  court  Is  without 
Jurisdiction  to  decide  the  case.  The  question 
before  us,  therefore,  is  not  whether  an 
irregularity  may  be  waived,  but  whether  by 
consent  of  both  parties,  or  their  counsel. 
Jurisdiction,  which  otherwise  Is  wanting,  may 
be  conferred  upon  this  court.  As  authority 
for  their  contention  plaintiffs  in  error  direct 
our  attention  to  the  case  of  Dorsey  v.  Fidelity 
&  Casualty  Co.,  98  Ga.  456,  25  S.  E.  521. 
As  this  case  appears  in  the  reports,  no  men- 
tion is  made  of  this  question.  There  is  no 
hint  or  mention  of  the  question  of  Juris- 
diction. We  find,  however,  from  an  examina- 
tion of  the  original  record  of  file  in  the 
clerk's  office,  that  the  exact  situation  existed 
In  that  case  as  in  this.  Jurisdiction  was 
entertained,  but  no  reference  was  made  to 
the  question  of  jurisdiction  in  the  report  of 
the  case  as  published.  On  the  other  hand, 
a  contrary  ruling  has  uniformly  been  adopted 
in  all  cases  found  in  the  published  reports. 


At  a  very  early  date  in  the  history  of  this 
court,  less  than  ten  years  after  its  estab- 
lishment, the  question  arose  in  the  case  of 
Raney  v.  McRae,  14  Ga.  593,  60  Am.  Dec 
660,  as  to  whether  Jurisdiction  could  be 
conferred  on  a  court  by  consent,  and  it  was 
said: 
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Parties,  by  consent,  express  or  implied,  can- 
not give  jurisdiction  to  the  court,  as  to  the  per- 
son or  the  subject-matter.  It  may  be  waived, 
however,  as  to  the  person,  so  far  as  the  rights 
of  the  parties  themselves  are  concerned." 

The  Jurisdictional  question  In  this  caso 
had  reference  to  the  evidence  of  the  defend- 
ant. In  the  case  of  Block  v.  Henderson,  82 
Ga.  25,  8  S.  B.  877,  3  L.  R.  A.  325,  14  Am. 
St.  Rep.  138,  it  was  said: 

"Whenever  the  court  has  jurisdiction  of  the 
subject-matter  of  a  suit,  the  defendant  therein 
can  waive  the  jurisdiction  as  to  his  person,  but 
if  the  court  has  neither  jurisdiction  of  the  sub- 
ject-matter nor  of  the  person,  no  waiver  by  the 
defendant  can  give  the  court  jurisdiction." 

Compare  Board  of  Education  v.  Day,  128 
Ga.  156  (1),  IGO,  57  S.  E.  359;  Georgian  Co. 
V.  Kinney,  19  Ga.  App.  732  (4),  92  S.  B.  31. 
The  service  of  bills  of  exceptions  on  the 
opposite  party  formerly  stood  upon  the  same 
plane,  and  a  failure  to  effect  such  service 
was  fatal  to  the  writ  of  error.  It  required 
an  act  of  the  General  Assembly  to  enable 
this  court  to  entertain  Jurisdiction  where 
there  was  a  written  waiver  of  such  service. 
In  Meador  v.  Dent,  48  Ga.  126,  the  report  of 
the  case  is  as  follows: 

"When  the  above-stated  case  was  called  in 
the  Supreme  Court,  it  appeared  that  the  bill  of 
exceptions  had  reached  this  court  without  any 
service  having  been  made  upon  the  defendants 
in  error;  that  counsel  for  plaintiff  in  error 
then  secured  the  written  waiver  of  each  of  the 
defendants  in  error  of  such  service,  and  their 
consent  that  the  case  be  tried  as  if  service  had 
been  regularly  perfected.  The  court  held  that 
it  had  no  jurisdiction,  and  refused  to  hear  the 
case. 
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The  headnote  is  as  follows: 

"There  having  been  no  service  of  the  bill  of 
exceptions,  as  required  by  law,  the  written 
waiver  of  such  service,  after  the  case  has  been 
reached  in  the  Supreme  Court,  cannot  give  said 
court  jurisdiction  of  the  same." 

Subsequently  to  the  decision  in  this  case 
the  General  Assembly  passed  an  act  (Acts 
1877,  p.  95),  which  appears  in  Civil  Code 
(1910),  §  6160  (3),  as  follows: 

"No  case  shall  be  dismissed  by  the  Supreme 
Court  for  want  of  service,  when  the  party  ben- 
efited by  a  failure  to  serve  shall— if  the  bill  of 
exceptions  and  a  copy  of  the  record  in  any  case 
shall  be  in  the  hands  of  the  derk  of  the  Su- 
preme Court— waive  service  and  agree  that  said 
case  may  be  heard." 

In  Georgia,  Fla.  &  Ala.  R.  Co.  v.  Lasseter, 
122  Ga.  679,  51  S.  B.  15,  this  court  said  in 
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the  opiBloD,  at  page  685  of  122  Ga.,  at  page 
17  of  51  S.  B.: 

"It  appears  that  in  Meador  v.  Dent,  48  Ga. 
126,  counsel  for  the  plaintiff  in  error  secured  a 
written  waiver  of  service  from  the  opposite 
-side,  but,  as  the  record  did  not  disclose  that 
service  had  been  perfected,  the  writ  of  error 
^was  dismissed;  the  court  holding  it  was  without 
Jurisdiction  and  that  the  parties  could  not  by 
•consent  confer  jurisdiction  upon  it.  And  it 
was  not  until  latc^,  when  the  Legislature  ex- 
pressly authorized  such  a  waiver  of  service  to 
be  made  (Civil  Code,  §  5547)  [CivU  Code  1910, 
$  6160(3)1,  that  this  court  could  entertain  juris- 
<]iction  of  a  case  where  the  record  failed  to  dis- 
-close  the  jurisdictional  fact  of  service  upon  the 
defendant  in  error." 

On  the  question  of  conferring  Jurisdiction 
by  consent  in  the  case  of  Dix  v.  Dlz,  132  Ga. 
at  page  632, '64  S.  E.  at  page  791,  Mr.  Justice 
Lumpkin  said: 

"It  is  rudimentary  law  that  parties  cannot, 
by  consent  express  or  implied,  give  jurisdic- 
tion to  a  court;  that  as  to  the  subject-matter 
the  court  is  limited  by  the  powers  conferred  up- 
on it  by  law,  and  cannot  be  given  additional 
power  or  jurisdiction  by  consent  of  the  parties 
or  by  waiver;  but  that  as  to  the  jurisdiction 
of  the  person  the  point  may  generally  be  waived, 
as  far  as  the  rights  of  the  parties  are  concerned, 
but  not  so  us  to  prejudice  the  rights  of  third 
persons. 
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We  think  if  is  obvious  that  where  a  bill  of 
exceptions  has  not  been  signed  by  the  plain- 
tiff in  error  or  his  counsel  the  absence  of 
jurisdiction  in  this  court  is  complete  and  ap- 
plies both  to  the  subject-matter  and  to  the 
persons.  And  this  appears  to  be  the  univer- 
sal rule.  7  R.  O.  L.  p.  1039,  §  70.  Indeed, 
the  Civil  Code  (1910),  |  6250,  rule  31  (57  S.  B. 
viii),  declares: 

"If  the  court  has  no  jurisdiction,  it  will  dis- 
miss the  writ  whenever  and  however  this  may 
appear. 
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The  court  will  do  so  of  its  own  motion. 
Cutts  V.  Scandrett,  108  Ga.  at  page  634,  34 
S.  E.  186. 

"It  is  not  only  the  right  but  the  duty  of  a  re- 
viewing or  appellate  court  to  raise  the  question 
of  its  jurisdiction  in  all  cases  in  which  there 
may  be  any  doubt  as  to  the  existence  of  such 
jurisdiction."  Welborne  v.  State,  114  Ga.  796, 
40  S,  E.  859. 

The  cases,  civil  and  criminal,  wherein  bills 
of  exceptions  were  dismissed  by  the  court  on 
its  own  motion  for  lack  of  jurisdiction  be- 
cause the  same  were  not  certified  within  the 
time  required  by  law,  where  the  exception 
was  not  to  a  final  judg^uient,  and  the  like, 
are  too  numerous  to  require  citation. 

"A  court  will  recognize  want  of  jurisdiction 
over  the  subject-matter,  even  if  no  objection  is 
made,  and  therefore  whenever  a  want  of  juris- 
diction is  suggested,  by  the  court's  examination 
of  the  case  or  otherwise,  it  is  the  duty  of  the 


court  to  consider  it,  for  if  the  court  is  without 
jurisdiction  it  is  powerless  to  act  in  the  case." 
7  R.  C.  L.  p.  1043,  S  75;  Jones  y.  State,  146 
Ga.8(3),90S.  E.  280. 

From  what  has  been  said  above  we  think 
it  is  the  sounder  and  better  view  of  the 
question  to  follow  the  unifoniy  rulings  as 
reported  In  the.  cases  previously  and  subse- 
quently decided  by  this  court,  as  well  as 
what  appears  to  be  the  universal  rule,  than 
to  adopt  the  contrary  view,  as  was  done  in 
the  case  of  Dorsey  v.  Fidelity  4b  Casualty 
Co.,  supra. 

Writ  of  error  dismissed. 

All  the  Justices  concur. 


(27  Ga.  App.  567) 

MORRIS  FERTILIZER  CO.  V.  JACKSON. 

(No.   12590.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Not.  16,  1921.    Rehearuig  Denied  Dec.  80, 

1921.) 

(Syllabus  hy  the  Oowri.) 

Bankruptcy  ^=»200(3)  —  Gamlahment  within 
four  months  before  bankruptcy  creates  no 
lien. 

The  service  of  a  summons  of  gamisbment 
less  than  four  months  before  bankruptcy  is 
filed  does  not  create  a  lien  upon  property,  mon- 
ey, or  effects  of  the  debtor  which  may  be  caught 
in  the  hands  of  a  garnishee;  aliter,  if  the  sum- 
mons of  garnishment  be  served  more  than  four 
mouths  before  proceedings  in  bankruptcy.  See 
Light  V.  Hunt,  17  Ga,  App.  491  (2),  87  &  B. 
763,  and  cases  cited. 

(a)  Upon  the  agreed  statement  of  facts  in 
this  case,  it  appearing  that  suit  and  garnish- 
ment proceedings  were  served  on  April  19, 
1920,  that  the  defendant  was  adjudicated  a 
bankrupt  on  May  18»  1920,  and  was  duly  dis- 
charged in  bankruptcy  on  August  14,  1920,  and 
that  the  plaintiff  was  scheduled  as  a  creditor 
and  the  money  caught  by  garnishment  was  list- 
ed among  the  assets  of  the  bankrupt,  it  was  not 
error  for  the  court  to  direct  a  verdict  in  favor 
of  the  defendant,  holding  that  no  judgment 
could  be  entered  against  the  defendant  for  the 
purpose  of  entering  Judgment  against  the  gar- 
nishee. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  Morris  Fertilizer  Company 
against  R.  B.  Jackson.  Judgment  on  a  di- 
rected verdict  for  defendant,  and  plaintiff 
brings  error.    AflSrmed. 

Lovick  G.  Fortson,  of  Atlanta,  for  plain- 
tiff In  error. 

John  H.  Hudson,  of  Atlanta,  for  defend- 
ant in  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWOBTH,  J., 
concur. 
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COLUMBUS  R.  CO.  V.  HAMMETT. 
(No.  12723.  ) 

(Court  of  Appeals  of  Geor^a.    Division  No.  1. 

Dec.  14,  1921.) 

(Syllabus  by  the  Court,) 

Qarrlers  ^=»331  (2)— Passenger  arising  and 
standing  witliout  using  liandlioids  wliiie  oar 
wabbiing  and  swaying  lield  negiigent. 

The  petition,  property  construed  (most 
strongly  against  the  plaintiff),  shows  that  the 
plaintiff,  by  the  exercise  of  ordinary  care, 
could  have  avoided  the  injuries  sued  for.  The 
court  therefore  erred  in  overruling  the  general 
demurrer. 

Bloodworth,  J.,  dissenting. 

Error  from  Superior  Court,  Muscogee  Coun- 
ty ;   Geo.  P.  Munro,  Judge. 

Action  by  J.  B.  flammett  agaiust  the  Co- 
lumbus Railroad  Compaay.  Judgment  over- 
ruling a  general  demurrer  to  the  petition,  and 
defendant  brings  error.    Reversed. 

The  action  was  against  a  street  railway 
company,  for  injury  to  a  passenger  thrown 
from  a  car  by  a  sudden  jolt  of  the  car. 
EYom  his  petition  it  appears  that  when  the 
car  reached  a  point  about  50  feet  short  of  the 
stopping  place  where  he  desired  to  alight,  he 
signaled  his  desire  to  the  conductor,  who  saw 
and  understood  It  The  car  was  then  running 
at  a  very  rapid  rate  of  speed,  about  15  miles 
an  hour.  The  conductor  signaled  the  iootor- 
man  to  stop  the  car  at  the  street  a'ossing, 
which  was  the  plaintiff's  destination,  and  the 
motorman  immediately  began  to  slow  down 
the  speed  of  the  car  in  order  that  he  might 
so  stop  it.  When  the  car  was  within  about 
10  feet  of  the  stopping  place  the  plaintilT  rose 
from  his  seat  (which  was  the  second  back 
from  where  the  motorman  stood),  in  order  to 
be  ready  to  alight  promptly  from  the  car  on 
its  arrival  at  the  stopping  point  While  the 
plaintiff  was  so  standing  the  motorman  so 
operated  the  car  as  to  cause  it  to  wabble  and 
sway  from  one  side  of  the  track  to  the  other, 
and  to  make  a  sudden,  violent,  unusual,  and 
unnecessary  jerk  over  to  the  left  side  of  the 
track,  which  caused  the  plaintiff,  who  was 
standing  on  the  right  side  of  the  car,  to  be 
thrown  from  the  car  to  the  ground,  and  ,thus 
to  receive  injuries  described.  It  is  alleged 
that  the  plaintiff  was  without  fault  or  neg- 
ligence, that  when  he  was  thrown  from  the 
car  he  endeavored  to  catch  hold  of  the  hand- 
hold on  the  car  to  save  himself,  but  could  not 
do  so,  and  that  the  defendant's  negligence  in 
running  and  operating  the  car  in  the  manner 
stated  was  the  direct  and  proximate  cause 
of  his  injuries.  A  general  demurrer  to  the 
petition  was  overruled,  and  the  defendant  ex- 
cepted. 


F.  U.  Garrard  and  A.  S.  Bradley,  both  of 
Columbus,  for  plaintiff  in  error. 

G.  Y.  Tigner  and  Geo.  C.  Palmer,  both  of 
Columbus,  for  defendant  in  error. 

BROYLrES,  C.  J.  (after  stating  the  facts  as 
above).  The  petition,  construed  (as  it  must 
be)  most  strongly  against  the  plaintiff,  shows 
that  the  plaintiff,  a  man  57  years  old,  vol- 
untarily abandoned  his  seat  In  the  car,  a 
place  of  safety,  and  stood  up  in  an  open  street 
car  which  was  running  very  rapidly;  and, 
while  the  efforts  of  the  motorman  to  bring 
the  car  from  a  speed  of  15  miles  per  hour  to 
a  dead  stop  within  50  feet  were  causing  the 
car  to  wabble  and  sway  from  one  side  of 
the  track  to  the  other,  he  (the  plaintiff)  was 
voluntarily  standing  up  in  the  car,  and  on 
one  side  thereof,  and  was  not  holding  on  to 
anything  to  protect  himself  from  being 
thrown  upon  the  floor  of  the  car  or  from 
the  car,  although  there  was  handholds  on  the 
oar  to  which  he  could  have  held  and  thereby 
kept  himself  from  being  Uirown  from  the  car. 
The  petition,  as  we  view  it,  dearly  shows 
that  the  plaintiff,  by  the  exercise  of  ordinary 
care,  could  have  avoided  the  Infliction  of  the 
injuries  sued  for.  It  follows  that  the  court 
erred  In  overruling  the  general  demurrer  to 
the  petition. 

Judgment  reversed. 

LUKE,  J.,  concurs. 
BLOODWORTH,  J.,  dissents. 


(182  N.  C.  731> 

FERGUSON  V.  CHAMPION  FIBRE  CO. 

(No.  587.) 

(Supreme  Court  of  North  Carolina.    Dec.  21, 

1921.) 

1.  Deeds  ^=>lll  —  Not  construed  to  Include 
lands  not  conveyed. 

Although  a  deed  must  be  construed  most 
stroDgly  against  grantor,  this  does  not  mean 
that  a  description  must  be  made  to  include  land 
not  conveyed  by  it. 

2.  Deeds  €=»!  14(3)— When  general  descrlp- 
tion  may  control  over  description  by  metes 
and  bounds. 

If  first  description  in  deed  by  metes  and 
bounds  does  not  embrace  the  locus  in  quo,  a 
second  general  description  after  the  warranty 
should  not  be  allowed  to  control  it,  and  there- 
by enlarge  its  boundaries,  unless  it  was  the 
clear,  if  not  manifest,  intention  of  the  grantor 
to  do  80,  and  to  convey  lands  not  covered  by 
the  first  description. 

3.  Deeds  €:=»  114 (3)— Disputed  lands  held  not 
conveyed  under  deed. 

In  an  action  for  damages  for  cutting  tim- 
ber, trespasses,  and  to  remove  claim  of  dc- 
fendant  as  cloud  on  title,  where  it  was  agreed 
that,  if  certain  deed  conveyed  land  to  plaintiff, 
he  should  recover,  heldt  that  general  description 
of  land  after  warranty  in  deed  did  not  enlarge 
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l>oondane8  as  set  oat  in  first  descriptloii  by 
metes  and  bounds,  and  that  plaintiff  was  not 
c^ntitled  to  the  land. 

Appeal  from  Superior  Court,  Jackson  Coun- 
ty;   Long,  Judge. 

Action  by  J.  W.  Ferguson  against  the 
Champion  Fibre  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

The  following  is  a  map  of  the  land  in  con- 
troversy; ' 


by  and  through  grant  No.  070,  issued  by  the 
state  to  E.  B.  Olmstead  on  the  10th  day  of 
November,  1867,  and  by  and  through  the  es- 
tate and  heirs  of  R.  Y.  McAden,  deceased,  as 
aforesaid.  The  location  of  the  Olmstead 
grant  No.  970  is  designated  on  Queen  map 
aforesaid,  commencing  at  point  marked  *'Ch. 
Oak"  at  the  capital  letter  A ;  thence  to  cap- 
ital letters  B,  C,  D,  E,  and  thence  to  F,  at 
the  point  marked  "Balsam  Beach-Jones 
Knob,"  and  thence  to  the  capital  letter  G  at 


.       Cathart  No.  22^ 
(riDIAliBoUMOARYy  ^ 


Plott 
GRANT.^ 


Jj-*   _ 


^  -Sir    X^.^/sA-"^'"'  \l/     "*"'• 

fCATHCAR-r) 
\^   Ho,ZZG  J 


A7tfi 


<*/ 


A&H  AT 
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Capital Lbtters  A  to  M  Anayr  6»ant  No.^ty. 

FlCtUKBi^  I  TO  IZ  SMOwQotAf*,Caaot\.y.  1^  C^4WF0ROTaAC.-n 
13 '1^       H     GVant  No.5fi6(OAv/SLANOJ 


This  action  was  brought  by  the  plaintiff  to 
recover  damages  for  cutting  timber,  and  oth- 
er trespasses  on  the  plaintiff's  land,  and  to 
remove  the  claim  of  the  defendant  as  a  cloud 
on  the  plaintiff's  title. 

The  cause  was  heard  upon  an  agreed  state- 
ment of  facts,  together  with  certain  oral  tes- 
timony as  appears  in  the  record;  and,  by 
consent,  the  judge  rendered  judgment  there- 
in out  of  term  and  outside  of  Jackson  county, 
as  of  May  term,  1921,  of  the  superior  court, 
adjudging  the  plaintiff  the  owner  of  the 
lands,  and  removing  the  claim  of  the  defend- 
ant as  a  cloud  upon  the  plaintiff's  title  as 
prayed  for  In  the  complaint. 

As  will  appear  from  an  examination  of  the 
agreed  statement  of  facts,  the  plaintiff  and 
the  defendant  claim  the  land  under  a  com- 
mon source  of  title,  to  wit,  what  is  known  as 
the  Olmstead  grant  No.  970,  and  by  a  claim 
of  conveyances  to  the  respective  parties ;  the 
boundaries  of  the  grant  are  stated  in  the 
third  agreement  as  to  the  facts,  and  em- 
brace the  land  in  controversy. 

But,  to  be  more  accurate: 

First    Both  parties  claim  title  to  said  land 


»»» 


the  point  marked  **Ash  at  Balsam  Gap' 
thence  west  with  the  line  marked  ''Olmstead 
or  Cathcart  line,"  to  the  capital  letter  H; 
thence  with  the  Keener  line  to  the  beginning. 
It  is  admitted  that  the  114  acres  of  land 
more  or  less  in  controversy  in  this  action  lies 
inside  of  Olmstead  grant  No.  970. 

Second.  The  title  to  the  tract  in  dispute 
depends  upon  the  construction  of  a  deed  made 
by  the  McAdens  to  plaintiff,  J.  W.  Ferguson, 
dated  July  30,  1904,  and  it  is  admitted  that 
the  specific  description  in  said  deed  does  not 
cover  the  disputed  area. 

Third.  Defendant  also  claims  title  to  the 
disputed  tract  under  deed  from  and  agree- 
ment with  the  McAdens  dated  June  20,  1915, 
and  it  is  admitted  that  the  deed  covers  the 
land,  and  that  title  thereto  passed  by  said 
deed,  provided  the  same  had  not  vested  in  J. 
W.  Ferguson,  under  his  deed  from  the  Mc- 
A^dens,  dated  July  30,  1904. 

Fourth.  The  plaintiff  claims  that  the  second 
description  contained  in  his  deed  covers  the 
disputed  area.  Defendant  denies  that  this 
description  covers  the  land,  but  admits  that» 


222 


110  SOUTHBASTBBN  REPORTER 


(N.O. 


If  said  descriptiob  does  cover  the  tract,  plain- 
tlfF  has  a  good  title  thereto. 

The  plaintiff  holds  and  claims  under  a  deed 
from  John  H.  McAden,  executor  and  trustee, 
and  others,  to  himself,  dated  July  30,  1904, 
and  relies  for  his  recovery,  among  other 
things,  upon  a  clause  in  that  deed,  which  ap- 
pKsars  therein  immediately  after  the  descrip- 
tion by  metes  and  bounds,  which  is  substan- 
tially as  follows:  The  specific  description  in 
the  Ferguson  deed  commences  at  A,  "Qi. 
Oak*'  on  map,  and  this  point  Is  by  description 
located  in  the  Gathcart  or  Indian  boundary 
line ;  and  it  is  admitted  that  line  A  to  B  on 
map  is  the  line  of  Indian  boundary,  and  also 
line  of  Gathcart  grant  224,  and  runs  with  said 
line  to  B,  with  Keener  grants  to  G,  and  with 
Keener  and  Plott  grants  to  D,  with  the  Love 
line  to  E,  and  to  F;  thence  southwest  and 
crossing  the  mountain  with  the  line  of  the 
Davis  tract  (calling  for  definite  monuments) 
to  the  beginning.  It  is  admitted  that  this 
description  does  not  cover  the  land  in  dis- 
pute. It  is  a  definite  description,  except  that 
there  was,  at  the  time  of  the  execution  of 
the  deed,  a  dispute  as  to  the  north  line  of 
Davis  tract  No.  586,  and,  so  soon  as  this  dis- 
pute was  settled,  the  *'Floyd  Cook  line," 
shown  on  map,  became  the  true  north  bound- 
ary line  of  the  Davis  tract  No.  586,  and  the 
description,  by  metes  and  bounds,  in  the  Fer- 
guson deed  became  certain  and  fixed  as  the 
true  location. 

It  being  conceded  that  the  description  of 
the  land  by  metes  and  bounds,  above  set  forth, 
does  not  embrace  the  locus  in  quo,  or  any 
part  thereof,  the  plaintiff  contends  that  it  is 
included  within  the  second  description  in  the 
deed,  which  is  now  fully  set  forth  as  follows : 

"It  beiog  the  intention  of  the  parties  of  the 
first  part  to  convey  to  the  parties  of  the  sec- 
ond part,  his  heirs,  and  assigns,  in  fee  simple, 
so  much  of  that  part  of  the  boundary  of  land 
embraced  in  state  grant  No.  970,  issued  by  the 
state  of  North  Garolina  to  E.  B.  Olmstead  on 
the  10th  day  of  November,  1867,  for  10,580 
acres  of  land  that  lies  in  between  the  lines  of 
the  Gathcart  boundary,  Indian  boundary,  and 
the  two  Keener  tracts  and  the  seven  Plott 
tracts,  or  grants,  of  one  hundred  acres  each  on 
the  Soco  side  of  the  mountain,  and  the  line  of 
the  Love  speculation  land  or  Allison  grant 
No.  251,  as  claimed  by  the  Love  estate,  and  the 
line  of  the  Welch  or  Davis  tract,  grant  No. 
586,  running  from  the  top  of  the  Jones  Knob 
so  as  to  exclude  the  Welch  or  Davis  tract, 
grant  586,  but  to  run  with  the  line  of  the  same, 
crossing  the  mountain  in  the  closing  line  of  the 
land  herein  conveyed." 

The  several  tracts  referred  to  in  said  de- 
scription are  shown  and  designated  on  the 
map  to  be  printed  as  a  part  of  the  record.  It 
was  admitted  at  the  trial  that  the  line  A  to 
B  is  the  line  of  the  Indian  boundary  and  the 
line  of  the  Gathcart  grant  No.  224 ;  that  the 
broken  line  marked  D  &  F  G,  is  the  line 


of  the  Love  boundary;  that  the  line  G  to 
H  is  also  called  the  Gathcart  Une;  and  the 
Keener  line,  H.  to  A,  is  marked  **Keener  line.'* 
The  Plott  tracts  also  are  located  on  the  map ; 
the  southern  line  of  the  Da  via  tract  is  marked 
"Ohnstead"  or  "Gathcart"  line.  This  line 
crosses  the  mountain. 

The  disputed  land  is  designated  on  the  map 
by  the  words  "Queen-Grawford  and  Gogdill* 
and  Ghampion  Fibre  Go.,"  between  the  tigures 
1,  2,  8,  4,  5,  6,  7,  8,  9,  10,  11,  12,  and  ba<^  to 
1.  It  was  admitted  that  the  lands  in  dis- 
pute lie  inside  of  Olmstead  grant  No.  970. 

It  is  proper  that  we  set  forth  the  material 
part  of  the  deed  executed  on  June  20,  1915, 
by  Henry  M.  McAden  and  others  to  the 
Ghampion  Fibre  Company,  for  the  purpose  of 
correcting  a  mistake  in  the  description  as 
contained  in  the  deed  of  July  80,  1901,  ex- 
ecuted by  John  H.  McAden,  executor,  and  oth- 
ers to  J.  W.  Ferguson,  the  plaintiff: 

**Thi8  deed  is  executed  by  the  parties  of  the 
first  part,  to  the  party  of  the  second  part,  in 
order  to  correct  the  third  call  in  the  deed  made 
and  executed  by  John  H.  McAden,  executor, 
etc.,  Henry  M.  McAden  and  others  to  J.  W. 
Ferguson,  bearing  date  July  30,  1901,  for  the 
tract  of  land  known  as  the  McAden-Balsam 
timber  tract  as  aforesaid,  so  as  to  vest  the  title 
in  fee  in  the  said  J.  W.  Ferguson  and  cover  the 
land  intended  to  be  conveyed  to  him  by  said 
deed,  and  to  perfect  the  title  to  the  Ghampion 
Fibre  Gompany  to  the  stumpage  rights  on  cer- 
tain parts  of  the  said  McAden-Balsam  timber 
tract  of  land  as  their  respective  rights  may  ap- 
pear, and  for  the  further  purpose  of  convey- 
ing to  the  Ghampion  Fibre  Gompany,  party  of 
the  second  part,  the  scraps  or  pieces  of  land  of 
a  few  hundred  acres  lying  inside  of  grant  No. 
970  to  E.  B.  Olmstead  aforesaid,  outside  of  the 
McAden-Balsam  timber  tract  and  the  Davis 
lands— Welch  grant  No.  C^OS— and  other  older 
and  superior  titles  inside  of  grant  No.  970, 
and  in  order  to  carry  out  the  indenture  and 
agreement  of  June  20,  1915,  aforesaid." 

There  was  evidence,  on  the  one  side,  that 
the  McAdens  never  listed  the  disputed  land 
for  taxes  after  the  date  of  their  deed  to  the 
plaintiff,  July  30,  1904,  and,  on  the  other, 
that  it  was  listed  on  what  is  known  as  the 
"Discovery  I^st";  but  this  may  not  be  ma- 
terial in  the  view  taken  of  the  ca^  by  the 
court.  The  judge  held  that  the  plaintiff  is 
the  owner  of  the  locus  in  quo,  and  that  he 
is  entitled  to  have  the  claim  of  the  defend- 
ant declared  to  be  a  cloud  upon  his  title; 
and  it  was  so  adjudged.  Defendant  duly  ex- 
cepted and  appealed. 

Sutton  &  Stillwell,  of  Sylva,  and  Smathem 
&  Ward,  of  AsheviUe,  for  appellant 

Felix  £X  Alley,  of  Waynesville,  and  Man- 
ning, Bickett  &  Ferguson,  of  Balei^  for  ap- 
pellee. 

WALKER,  J.  (after  stating  the  tBcta  am 
above.  ri-3]  It  cannot  now  be  questioned, 
after  so  much  has  been  said  by  this  and  many 
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other  conrts  upon  the  subject,  that  a  deed 
must  be  construed  most  strongly  against  the 
grantor  (Railway  Co.  v.  Carpenter,  165  N.  C. 
465.  81  S.  E.  682),  but  that  does  not  mean 
tluit  its  description  must  be  made  to  include 
land  not  amveyed  by  it.  There  are  two  de- 
scriptions of  the  land,  in  this  case,  to  be 
found  in  the  deed  in  question;  one  is  by 
metes  and  bounds,  and  the  other  by  more  gen- 
eral words.  It  is  admitted  that  the  land  in 
dispute  is  not  embraced  by  the  metes  and 
bounds  set  forth  in  the  deed,  but  It  is  con- 
tended by  the  plaintiff  that  it  is  included  in 
the  other  description.  The  plaintiff  argues 
that,  if  the  particular  description  by  metes 
and  bounds  does  not  cover  the  lands  in  dis- 
pute, It  is  competent  to  read  it  in  connection 
viltb  the  second  description,  although  more 
general  in  form,  in  order  to  show  that,  while 
the  grantor  did  not  use  apt  terms  to  convey 
any  of  it  by  the  first  description,  he  did  en- 
large the  boundaries  by  the  second,  so  that 
they  take  in  the  locus  in  quo  as  weU  as  the 
lands  first  described,  and  he  relies  on  the 
case  of  Quelch  v.  Futch,  172  N.  O.  316,  90  S. 
E.  259.  It  was  there  substantially  held  that, 
!l  the  first,  or  specific,  description  is  entirely 
eliminated  from  the  deed,  the  second,  or  gen- 
eral, description  is  sufficient  to  cover  the 
land  described  in  the  complaint  and  it  mat- 
ters not  that  the  last  description  follows  the 
warranty.  The  whole  deed  must  be  so  con- 
5tm«d  as  to  give  effect  to  t^e  plain  intent  of 
the  grantor,  and  the  parts  of  the  deed  will 
be  txansposed  if  necespury.  The  entire  de- 
scription in  a  deed  should  be  considered  in 
determining  the  idenHty  of  the  land  conveyed 
(citing  Triplett  v.  Williams,  149  N.  O.  394, 
(Q  S.  E.  79,  24  U  K.  A.  [N.  S.]  514 ;  13  Cyc 
627),  and,  further,  that  clauses  inserted  in  a 
deed  Bbould  be  regarded  as  put  there  for  a 
purpose,  and  f%hould  be  given  a  meaning  that 
will  aid  the  description.  Every  part  of  a 
deed  oughf>,  if  possible,  to  take  effect,  and 
every  xvoi*^  to  operate,  and  if,  fr<Mn  the  lan- 
guage ot  the  deed,  an  intent  to  convey  the 
entire  ^i^act.is  plainly  manifest,  this  intent 
will  rOt  be  defeated  because  the  grantor  in- 
gertpi  metes  and  bounds  that  are  erroneous, 
and  do  not  cover  it.  As  the  general  descrip^ 
ti(>i  is  added,  not  simply  to  set  out  the  gran- 
tcr's  title,  but  to  identify  and  further  de- 
sxibe  the  tract  of  land  conveyed,  such  gen- 
eral description  will  be  given  effect,  and  the 
idditional  clause  will  be  considered  as  added 
for  the  purpose  of  crivh^g  &  more  particular 
or  certain  description.  Jones  v,  McCormick, 
174  N.  C.  82, 93  S.  E.  449 ;  Quelch  v.  Futch,  175 
N.  0.  694,  94  &  E.  713.  This  principle  may 
be  conceded,  when  conflued  within  its  proper 
limits  and  correctly  applied  to  the  special 
facts  under  consideration,  but  we  do  not 
deem  it  applicable  to  our  case.  If  the  first 
description  by  metes  and  bounds  does  not 
embrace  the  locus  In  quo,  the  second  one 


should  not  be  allowed  to  control  it,  and  there- 
by enlarge  its  boundaries,  unless  it  was  the 
clear,  if  not  manifest,  intention  of  the  gran- 
tor to  do  so,  and  to  convey  lands  not  covered 
by  the  first  description.  Instead  of  showing 
such  a  purpose  on  the  part  of  the  grantor  to 
extend  the  boundaries  beyond  those  set  forth 
by  metes  and  bounds,  we  are  of  the  opinion 
that  the  second,  or  further,  description  gives 
strength  and  confirmation  to  the  view  that 
it  was  not  the  intention  of  the  grantor  to 
do  so,  but  merely  to  repeat  the  former  de- 
scription, but  in  different,  and  as  he  evident- 
ly supposed,  plainer,  and  more  unmistakable 
language. 

It  will  be  observed  that  the  general  bound- 
aries of  the  last  description  are  substantially 
those  of  the  more  particular  one,  or  that  by 
metes  and  bounds,  except  in  respect  to  the 
"Love  speculation  lands"  or  "Allison  grant 
No.  251,"  as  claimed  by  the  Love  estate ;  the 
last  boundary  mentioned  being  "the  line  of 
the  Welch  or  Davis  tract  of  land."  There 
would  be  a  perfect  correspondence  between 
the  two  descriptions,  if  it  were  not  for  the 
description  of  the  boundary  next  to  the  last, 
or  closing  Une,  as  the  "Love  speculation  land 
or  Allison  grant  No.  251,"  but  the  latter  is  so 
limited  or  restricted  in  its  extent  by  the  fact 
that  it  does  not  go  beyond,  and  was  not  in- 
tended to  go  beyond  the  "top  of  the  Jones 
Knob,"  that  this  makes  but  little  or  no  dif- 
ference. 

The  closing  words  of  the  second  descrip- 
tion are  such  as  to  show  almost,  if  not  quite^ 
conclusively  that  the  intention  was  that  the 
calls  should  be  run  with  the  line  of  the  "Love 
speculation  land,"  down  to  its  intersection 
with  the  line  of  the  Welch  or  Davis  tract 
(grant  No.  586)  on  the  Jones  Knob,  and  from 
that  point  "so  as  to  exclude  the  Welch  or 
Davis  tract  (grant  No.  586),  but  to  run  with 
the  line  of  the  same,  crossing  the  mountain, 
and  as  the  closing  line  of  the  land  conveyed, 
to  the  beginning.  This  must,  of  necessity, 
mean,  if  it  means  anything,  that  the  closing 
line  is  the  upper,  or  northern,  boundary  line 
of  the  Welch  or  Davis  tract  of  land,  for  the 
reason,  at  least,  if  for  no  other,  that  we  must 
run  from  the  Jones  Knob  to  the  beginning, 
so  as  to  exclude  the  Welch  or  Davis  tract, 
and  we  would  not  obey  this  instruction  of 
the  grantor,  should  we  run  from  the  Jones 
Knob  by  14,  6  H,  and  thence  by  the  "Keener 
line"  to  the  beginning  at  A.  If  we  should 
pursue  the  latter  course,  it  would  include, 
instead  of  exclude,  the  Welch  or  Davis  tract 
This,  we  think,  inevitably  follows  from  the 
very  words  employed  by  the  grantor  when  ap- 
plied to  the  map  in  the  record,  and  our 
knowledge  of  the  lands,  and  the  several 
tracts  composing  it,  in  their  relative  positions 
with  respect  to  each  other.  The  turning 
words  in  the  description,  and  the  most  sig- 
nificant as  indicating  the  true  lntentioii«  ars 
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those  which  require  tis  to  start  on  the  Jones 
Knob  at  the  intersection  of  the  Allison  and 
the  Welch  or  Davis  line,  and  run  with  the 
latter  line,  but  so  as  to  exclude  the  Welch  or 
Ehivis  land,  ^ant  No.  5S6  (designated  as  the 
Davis  tract  on  the  map)  to  the  beginning. 
Those  words  were  well  chosen  by  the  grantor 
to  express  the  intention  that  no  laud  should 
pass  by  his  deed  except  those  described  in 
the  first  description  by  metes  and  bounds, 
and  that  the  second  description  was  inserted, 
not  for  the  purpose  of  extending  the  bound- 
aries of  the  lands,  but  merely  as  another  way 
of  making  his  meaning  in  the  first  descrip- 
tion less  liable  to  misunderstanding.  It  is  the 
same  as  if  he  said,  after  conveying  the  lands 
by  metes  and  l)ounds,  "or,  in  other  words, 
and  to  describe  the  said  land  more  certainly, 
I  declare  my  intention  to  be,"  and  then  using 
the  language  of  the  second,  or  further,  de- 
scription. Nothing  in  the  way  of  laud  was  to 
be  added  to  that  already  conveyed,  and  this 
was  to  appear  with  greater  certainty,  if  pos- 
sible, by  the  use  of  the  definitive  words  of 
exclusion  that  the  closing  line  should  be  the 
Welch  or  Davis  line  so  run  from  the  Jones 
Knob  as  to  exclude  the  Welch  or  Davis  tract. 
If  close  attenticm  is  given  to  the  map  when 
reading  these  two  descriptions  together,  or 
even  separately,  but  one  conclusion  is  even 
permissible,  which  is  the  one  we  have  adopt- 
ed and  already  stated.  These  are  other  con- 
siderations which  lead  us  to  the  same  result ; 
one  of  which  is  that,  if  we  should  follow  the 
course  or  calls  as  suggested  by  the  plaintilf 
from  the  Jcmes  Knob  to  the  beginning  at  A 
<on  the  map),  we  would  necessarily  have  to 
adopt  at  least  three  diflTerent  calls  Instead  of 
the  two  mentioned  in  the  deed,  and,  besides, 
there  are  physical  marks  and  one  line  of  an- 
other tract  in  that  course  which  do  not  ap- 
pear In  the  deed,  and,  again,  the  length  of 
the  lines  are  so  different,  and,  still  further, 
we  may  say  that  the  lower  line  of  the  Welch 
or  Davis  tract,  known  as  the  Olmstead  or 
Oftthcart  line,  is  crossed  by  at  least  three 
creeks  or  streams — that  is.  Buff  creek.  North 
fork,  and  Woodfin  creek — and  Fisher  creek 
near  by,  which  are  not  referred  to  in  the 
deed,  while  Black  Rock  creek  and  Shut-in 
creek,  which  cross  the  other  line  near  Its 
terminus  at  A,  are  mentioned  when  closely 
approaching  the  beginning  comer  at  A  (on  the 
map).  We  are  clearly  of  the  opinion  that  the 
line  of  the  Cathcart  grant,  Indian  boundary 
{which  means  that  it  Is  the  Indian  boundary, 
the  two  terms  being  placed  in  apposition), 
Is  not  the  Olmstead  or  Cathcart  line,  which 
is  the  lower  or  southern  boundary  of  the 
Welch  or  Davis  tract,  and  it  is  so  Indicated 
on  the  court  map,  but  the  line  of  the  Cath- 
cart grant,  which  is  the  same  as  the  "Indian 
boundary."  The  land  in  this  Cathcart  grant 
or  Indian  boundary  lies  north  or  northwest  of 


Soco  creek.  Black  Bock  creek,  Shut-in  creek, 
and  Hornbuckle  creek,  and  is  not  anywhere 
near  the  Olmstead  or  lower  Cathcart  tract. 
There  Is  no  Indian  boundary  at-  the  latter 
place  or  in  its  neighborhood.  There  are  still 
other  reasons  we  could  assign  for  the  view 
that  the  line  running  from  the  Jones  Knob 
with  the  Welch  or  Davis  line  is  the  only  one 
that  answers  all  calls  and  descriptions^  and, 
too,  the  only  one  that  will  exclude  the  Welch 
or  Davis  tract  in  returning  to  A,  the  begin- 
ning corner.  The  may  shows  that  both  lines, 
the  upper  and  the  lower,  cross  the  moun- 
tains. 

It  would  appear  from  the  deed  dated  June 
20,  1915,  that,  in  a  certain  settlement  between* 
the  McAdeus  and  the  defendant,  the  former 
conveyed  to  the  latter  "the  scraps  or  pieces 
of  land  of  a  few  hundred  acres  lying  inside 
of  grant  No.  970  to  E.  B.  Olmstead  aforesaid, 
outside  of  the  McAden-Balsam  timber  tract 
and  the  Davis  lands,  or  Welch  grant  No. 
586,  and  other  older  and  superior  titles  In- 
side of  grant  No.  970,  and  in  order  to  carry 
out  the  indenture  and  agreement  of  June  20, 
1915,  aforesaid."  This  would  indicate  that 
the  McAdens  did  own  land  within  the  Olm- 
stead grant  No.  970,  described  in  the  deed 
as  "a  few  hundred  acres,"  other  than  the 
lands  they  had  previously  conveyed  to  J.  W. 
Ferguson,  and  the  particular  description  of 
these  ''scraps,  or  pieces,  of  land,"  if  exam- 
ined In  connection  with  the  map,  appear  to 
be  the  locus  in  quo,  or  in  Its  vicinity,  and 
to  include  It 

As  we  have  before  said,  we  attach  little, 
or  no  significance,  to  the  claim  that  the  Mc- 
Adens listed  no  lands  for  taxation  in  Jackson 
county  after  the  date  of  the  deed  to  J.  W. 
Ferguson,  as  the  evidence  concerning  it,  if 
not  contradictory,  is  at  least  vague  and  un- 
reliable, and  the  plaintiff's  testimony  relat- 
ing to  it  is  not  at  all  definite.  The  county 
register  of  deeds  testified  that  certain  lands 
were  listed  by  them  on  what  he  called  the 
''Discovery  Ldst";  that  is,  as  lands  omitted 
from  the  regular  lists,  and  afterwards  dis- 
covered as  being  unlisted. 

We  have  not  discussed  all  the  many  and 
variety  of  questions  raised  in  this  case,  as 
it  would  be  vain  and  useless  to  do  so,  but 
have  confined  ourselves  strictly  to  those 
which  are  the  most  material  and  relevant, 
and  which  are  determinative  of  the  contro- 
versy. 

As  the  case  was  practically  decided  in  the 
court  below  upon  facts  admitted  by  the  par- 
ties, we  direct  that  the  judgment  be  reversed, 
and  that  the  case  be  remanded,  to  the  end 
that  judgment  be  entered  for  the  defendant 

Reversed. 

HOKE,  J.,  did  not  sit. 


<152  Oa.  533) 

CRUMP  6«  al.  V.  CRUMP  et  al.     (No.  2444.) 

(Supreme  Court  of  Georgia.     Jan.  13,  1922.) 

(Syllabus  ly  the  Court,) 

Trusts  ^=:>37l(l)^Petltlon  held  demurrable  as 
attempt  to  establish  express  trust  by  parol, 
and  amendment  properly  rejected. 

Under  the  facts  alleged  in  the  petition  and 
the  amendments  allowed,  the  court  did  not 
err  in  sustaining  a  general  demurrer;  nor  did 
the  court  err  in  refusing  the  amendment  which 
'was  rejected. 

Error  from  Superior  Court,  Franklin  Coun- 
ty; W.  L.  Hodges,  Judge. 

Action  by  Martha  Crump  and  others 
against  J.  W.  Crump  and  others.  Judgment 
for  defendants  on  demurrer,  and  plaintiffs 
bring  error.    Affirmed. 

Martha  Crump  and  Susie  Crump  Instituted 
an  action  against  J.  W.  Crump  and  J.  O. 
Crump  and  John  W.  Wansley,  sheriff.  The 
original  petition  as  amended  alleged  the  fol- 
lowing, in  substance: 

Martha  Crump  was  the  mother  of  her  co- 
plaintiff,  Susie  Crump,  and  of  the  defendant 
J.  W.  Crump.  In  1903  the  plaintiffs  and  J. 
W.  Crump  purchased  from  J.  R.  Hall  a  tract 
of  land  containing  231  acres,  more  or  less, 
for  $2,500.  At  the  time  of  the  purchase  it 
was  agreed  In  parol  that  J.  W.  Crump  should 
gire  his  individual  notes  for  the  purchase 
price  of  the  land  and  take  a  bond  for  title 
in  his  own  name,  and  the  plaintiffs  should 
pay  one-half  of  the  purchase  price,  and,  when 
the  land  should  be  fhlly  paid  for,  J.  W. 
Crump  would  execute  to  the  plaintiffs  a  deed 
to  one-half  of  the  land.  On  January  25, 1911, 
when  there  was  a  balance  of  $1,500  due  on 
the  land,  plaintiffs  and  J.  W.  Crump  decided 
to  take  a  loan  for  that  amount  from  a  loan 
company  to  pay  off  the  debt  By  mutual 
agreement  between  the  parties  a  loan  for  the 
sum  stated  was  negotiated  by  J.  W.  Crump, 
who  executed  his  Individual  note  and  security 
deed  to  the  lender,  and  received  a  bond  for 
title  in  his  own  name.  The  money  so  ob- 
tained was  applied  to  the  payment  of  the  bal- 
ance of  the  purchase  price,  and  a  deed  was 
executed  by  Hall  to  J.  W.  Crump  individual- 
ly. In  1906  the  plaintiffs  and  J.  W.  Crump 
purchased  another  tract  of  land  from  Hall, 
containing  100  acres,  more  or  less,  for  $6,000. 
With  reference  to  this  purchase  there  was  Ji 
parol  agreement  between  plaintiffs  and  J.  W. 
Crump  in  all  respects  similar  to  that  already 
stated  as  applying  to  the  former  transaction. 

On  September  18,  19II,  when  there  was  a 
balance  of  $1,100  due  on  the  purchase  price, 
plaintiffs  and  J.  W.  Crump  decided  to  make 
another  loan  for  the  purpose  of  paying  such 
balance  due  and  obtaining  a  deed  from  Hall. 
A  loan  of  $2,500  was  negotiated  by  J.  W. 
Crump  with  the  same  loan  company,  and  by 
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agreement  between  plaintiffs  and  J«  W. 
Crump  the  latter  executed  XAa  individual  note 
and  security  deed  to  the  Imder,  and  received 
a  bond  for  title  from  the  loan  company  in  hts 
individual  name,  and  obtained  the  amount 
of  the  loan,  from  which  he  paid  $1,100,  the 
balance  due  to  HaTl,  and  used  the  remaining 
$1,400  in  the  construction  of  a  dwelling  on 
the  portion  of  the  100-acre  tract  above  men- 
tioned, to  be  occupied  by  himself  as  a  resi- 
dence. After  making  such  loans  plaintiffs 
and  J.  W.  Crump  agreed  that  they  would  sell 
the  231-acre  tract,  and,  finding  several  pur- 
chasers therefor,  sold  it  in  separate  tracts 
for  sums  aggregating  $3,500.  The  several 
transactions  were  had  and  made  in  the  name 
of  J.  W.  Crump.  The  purchasers  assumed 
the  outstanding  debt  of  $1,500  owed  to  the 
loan  company  and  paid  $2,000  cash.  It  was 
agreed  between  the  plaintiffs  and  J.  W. 
Crump  that  from  the  cash  so  received  he 
would  discharge  the  balance  due  on  the  loan 
outstanding  against  the  100-acre  tract;  but 
he  did  not  do  so,  and,  on  the  contrary,  he  ap- 
plied it  an  to  his  own  use,  and  negotiated 
with  the  loan  company  for  an  extension  of 
the  loan. 

From  the  time  of  the  purchase  of  the  231- 
acre  tract  in  1903  until  1917  J.  W.  Crump  an  1 
plaintiffs  bought  horses  and  mules  for  their 
joint  uses,  "said  horses  and  mules  being 
bought  by  the  said  J.  W.  Crump  and  paid  for 
with  the  proceeds  of  said  farm,"  and  within 
the  last  three  years  they  owned  at  one  time 
eight  head  of  horses  and  mules  worth  in  the 
aggregate  $1,500,  one-half  of  which  was  paid 
by  plaintiffs,  all  of  which  horses  and  mules 
have  either  been  sold  by  J.  W.  Crump  or  kept 
for  his  own  use.  At  the  time  the  aforemen- 
tioned contracts  were  made  J.  W.  Crump 
was  unmarried,  and  until  about  January  1, 
1914,  he  made  his  home  with  petitioners  "un- 
der said  agreement,  where  he  imid  no  board 
and  had  his  lodging  and  laundry  free  from 
any  and  all  cost  to  him,  ^  ^  ^  of  ai  year- 
ly value  of  $120."  Since  the  year  1906  peti- 
tioners have  lived  on  the  100-acre  farm, 
''working  on  said  farm,  and  that  outside  of 
clothing  and  feeding  themselves  and  family, 
tuition  for  the  younger  children  in  school, 
and  the  provisions  consumed  by  them  for 
their  personal  use,  the  remainder  has  gone 
into  the  purchase  price  of  said  land,  stodk, 
and  farming  tools.  ^  •  ^  The  proceeds  of 
said  labor  has  been  $800,  and  the  same  has 
been  used  and  expended  by  the  said  J.  W. 
Crump  in  addition  to  the  yearly  rental  of 
[the  231-acre  tract],  which  is  worth  $200  an- 
nually, and  which  the  said  J.  W.  Crump  re- 
ceived from  the  year  1904  to  the  year  1913, 
Inclusive;  so  that  petitioners  allege  that 
they  have  turned  over  to  the  said  J.  W. 
Crump  and  he  has  received  from  the  proceed? 
of  said  two  farms  the  sum  of  $1,000  annual- 
ly for  the  past  ten  years,  with  which  to  pay 
for  said  land  and  to  pay  other  obligations  in 
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cnrred  in  connection  with  tbe  business  Inter- 
est of  petitioners  and  the  said  J.  W.  Crump. 
•  •  •  There  was«a  full  and  complete  set- 
tlement between  themselves  and  the  said  J. 
W.  Crump  in  September,  1914,  with  reference 
to  the  lands  owned  by  them,  and  that  a  divi- 
sion of  said  lands  as  hereinbefore  alleged  was 
made,  and  petitioners  remained  in  possession 
of  said  described  46  acres  imder  said  settle- 
ment and  division  as  their  property." 

At  the  March  term,  1920,  of  Franklin  supe- 
rior court,  "pursuant  to  a  compromise,  a  ver- 
dict was  taken,  and  a  decree  *  *  *  di- 
rected the  clerk  of  the  superior  court  of  said 
county  to  issue  a  writ  of  possession  against 
J.  O.  Crump  and  in  favor  of  J.  W.  Crump, 
and  that  said  compromise  was  a  means  by 
which  said  J.  W.  Crump  was  endeavoring  and 
conspiring  with  J.  C.  Crump  to  defraud  said 
petitioners  out  of  their  interest  In  said  tract 
of  land,  and  that  attorneys  for  said  J.  W. 
Crump  expressed  their  Intention  of  ousting 
not  only  J.  C.  Crimip,  but  your  petitioners 
also,  and  that  said  move  was  a  conspiracy  by 
and  between  J.  W.  Crump  and  J.  C.  Crump 
to  unlawfully  deprive  petitioners  of  posses- 
sion of  said  land.'*  While  proceedings  were 
pending  between  J.  C.  Crump  and  J.  W. 
Crump,  "the  said  J.  W.  Crump,  by  means  of 
distress  warrants  and  injunctions,  had  all 
the  rents,  issues,  and  profits  withheld  from 
petitioners  for  the  years  1916,  1917, 1918,  and 
1919,  •  •  •  [and]  they  were  denied  the 
benefit  of  any  of  said  rents,  and  the  same  was 
used  and  applied  to  the  use  of  J.  C.  and  J.  W. 
Crump  under  [and]  by  reason  of  a  pretended 
compromise."  Petitioners  "have  given  bond 
in  the  sum  of  $1,500  annually  for  rents  of 
said  lands  for  the  year  1920,  payable  to  J. 
W.  Crump,  in  the  event  he  recovers  in  said 
suit."  Such  rents  are  "of  the  value  of  $1,- 
600."  J.  W.  Crump  has  made  certain  deeds 
''describing  the  lands  in  dispute,  attempting 
to  convey  same  to  different  parties.  That 
said  deeds  are  a  cloud  on  petitioners'  titles." 

The  prayers  were:  (a)  That  the  sheriff  and 
J.  W.  Crump,  his  agents,  attorneys,  and  em- 
ployees, be  restrained  and  enjoined  from  in- 
terfering with  petitioners'  enjoyment  and  use 
of  the  property ;  (b)  that  J.  W.  Crump  be  re- 
quired to  execute  to  them  a  deed  to  the  46 
acres  for  which  plaintiffs  were  suing;  (c) 
that  "all  incumbrances  be  delivered  in  court 
and  canceled,"  etc.;  (d)  for  cancellation  of 
certain  deeds  as  clouds  upon  plaintiffs'  title ; 
(e)  for  general  relief. 


The  court  rejected  an  amendment  whicb  bX- 
leged: 

"That,  in  pursuance  of  tlie  agreement  mud 
division  of  said  100  acres  of  land,  plaintiffs  en- 
tered into  exclusive  possession  of  the  western 
half   of  the  100  acres,  which   consists   of    4& 
acres,  more  or  less,  and  more  fully  described 
in  last  half  of  paragraph  two  amended  peti- 
tion, and  that  their  possession  was  and  is  evi- 
denced by  the  exercise  of  absolute  control  and 
dominion  over  said  premises,  to  the  exclusion 
of  the  defendants  and  all  other  persons  what- 
soever, and  to  the  extent  of  those  claiming  un- 
der  pretended    deeds   from   defendants;     that 
from  the  time  of  said  division  plaintiffs'  pos- 
session has  been  adverse  to  defendants,  plain- 
tiff and  defendants  both  recognising  the  divid- 
ing lines  as  mn  and  made  and  established,  as 
more  fully  set  out  in  the  amended  answer,  by 
the  county  surveyor,  J.  H.  Whitworth,  plain- 
tiffs relinquishing  any  claim  or  right  they  had 
in  the  other  half  of  said  land,  which  consists 
of  54  acres,  more  or  less,  and  defendants  re- 
linquishing any  daim  or  right  they  may  have 
had  in  the  said  46  acres,  known  as  the  west- 
ern half,  on  which  plaintiffs  reside;   that  since 
said    division    plaintiffs    and    defendants    both 
have  recognized  and  observed  the  lines  as  es- 
tablished  by  said  county   surveyor  in  making 
the  division,  and  their  possession  has  extended 
to  the  lines  as  alleged  were  established,   and 
each  to  the  exclusion  of  the  other  from  the 
respective  premises,  by  only  controlling  or  at- 
tempting to  control  up  to  said  lines;    that  de- 
fendants recognized  the  division  and  lines  then 
established,  and  have  not  exercised  any  control 
over  the  said  46  acres,  but  only  over  the  64 
acres,  and  recognizing  the  lines  as  established 
at  the  instance  of  the  defendants." 

The  defendants  demurred  to  the  petition  as 
amended,  on  the  ground  that  it  failed  to  set 
forth  a  cause  of  action,  and  that  the  allega- 
tions of  the  petition  amounted  to  an  attempt 
to  set  up  an  express  trust  by  parol.  The 
judge  sustained  the  demurrer  and  dismissed 
the  petition.  Error  was  assigned  upon  this 
judgment,  and  upon  the  judgment  refusing  to 
allow  the  proposed  amendment 

Robt  T.  Camp,  of  Carnesville,  and  A.  S. 
Skelton,  of  Hartwell,  for  plaintiffs  in  error. 
I      J.  H.  &  Emmett  Skelton,  of  Hartwell,  Geo. 
'  L.  Goode,  of  Toccoa,  W.  R.  Little,  of  Carnea- 
^  vUle,  and  R.  B.  Russell,  of  Atlanta,  for  de- 
fendants in  error. 

ATKINSON,  J.  Judgment  affirmed.  AH 
the  Justices  concur. 
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GEORGIA   LIVE  STOCK  CORPORATION 

V.     MacDONELL.      PRICHARD    v.   SAME. 

(Nos.  2454^  2455^  2522.) 

<  Supreme  Court  of  Georgia.    Jan.  10,  1922.) 

(SffllabuB  hy  the  Court.) 

1.  Appeal  and  error  «s>78(3),  153,  337(1)— 
Denial  of  motion  to  strike  demurrers  will  not 
support  bills  of  oKoeptlons;  judgment  sus- 
taining demurrer  to  one  count  will  not  support 
bill;  plaintiff  estopped  to  insist  tliat  sustain- 
ing of  demurrer  to  one  oount  Is  final;  writ  of 
error  dismissed  when  premature. 

It  affirmatiyely  appearing  that  the  cause  of 
action  is  etill  pending  in  the  court  below,  and 
that  the  judgment  complained  of,  if  it  had  been 
rendered  as  claimed  by  the  plaintiff  in  error 
in  the  main  bill  of  exceptions,  would  not  haye 
been  a  final  disposition  of  the  cause,  nor  final 
as  to  any  material  party  thereto,  the  writ  of 
error  is  premature  and  must  be  dismissed. 

2.  Appeal  and  error  ^=:»790( 2) —Cross-bill  dis- 
missed when  main  MH  dismissed  because  pre- 
mature. 

The  main  bill  of  exceptions  having  been  dis- 
missed because  it  was  sued  out  prematurely,  it 
necessarily  follows  that  the  cross -bills  of  excep- 
tions must  also  be  dismissed.  Civil  Code 
(1910),  S  0139;  Hammond  v.  Conyers,  118  Ga. 
539,  45  S.  E.  417. 

3.  Appeal  and  error  ^=s>802— Leave  granted  to 
treat  premature  bills  of  exceptions  as  excep- 
tions pendente  lite. 

Leave  is  granted  to  treat  as  exceptions  pen- 
dente Hte  flJl  bills  of  exceptions  as  certified  and 
filed. 

Atldnson  and  Hines,  JJ.,  dissenting. 

EiTTor  from  Superior  Court,  Effingham 
County;  A.  B.  Lovett,  Judge. 

Action  by  W.  R.  Chaplin,  temporary  admin- 
istrator of  Adelaide  B.  Chaplin,  against  the 
South  Georgia  Live  Stock  Corporation  and 
H.  C.  Prichard,  in  which  A.  R.  MacDooell, 
permanent  administrator,  was  substituted  as 
plaintlfF.  A  motion  to  dismiss  demurrers  was 
overruled,  and  the  demurrers  sustained  in 
part  and  overruled  in  part,  and  plaintiff 
brings  error,  and  defendants  separately  file 
cross-bills  of  exceptions.  All  writs  of  error 
dismissed. 

W.  R.  Chaplin,  temporary  administrator  of 
the  estate  of  Adelaide  B.  Chaplin,  filed  an 
equitable  petition  against  H.  C.  Prichard  and 
South  Georgia  Live  Stock  Ck>rporatlon,  al- 
leging, In  the  first  count  as  amended,  that 
said  defendants  were  indebted  to  the  estate 
of  Adelaide  B.  Chaplin,  deceased,  in  the  sum 
of  $25,500 ;  that  said  sum  had  been  obtained 
by  fraudulent  representations,  which  induced 
the  said  Intestate  to  subscribe  for  worthless 
stock  of  the  said  corporation.  In  a  second 
count,  as  amended,  petitioner  alleged  that  H. 


intestate  In  the  sum  of  $5300,  for  borrowed 
money.  A.  R.  MacDonell  was  appointed  per- 
ma^ent  administrator  upon  the  estate  of 
Adelaide  B.  Chaplin,  and,  by  aK>ropriate  or- 
der, was  substituted  as  plaintiff  in  place  of 
the  temporary  administrator. 

Separate  demurrers,  general  and  q[>ecial, 
were  filed,  attacking  the  petition  on  numerous 
grounds.  The  petitioner  moyed  to  strike  the 
demurrers,  on  the  ground  that  they  were  filed 
some  six  months  after  the  appearance  term 
of  the  case  had  expired.  The  court  overruled 
the  motion  to  strike  the  demurrers,  and  sue- 
talned  the  demurrers  attacking  the  second 
count  of  the  petition,  which  demurrers  were 
based  on  the  groui^ds  of  misjoinder  of  par- 
ties and  causes  of  action,  thus  dismissing  the 
action  as  against  H.  C.  Prichard  with  respect 
to  the  item  of  $5,800.  The  court  then  over* 
ruled  the  general  demurrer  to  the  petition; 
the  effect  of  the  ruling  of  the  court  being  to 
leave  the  cause  of  action  pending  against  H. 
C.  Prichard  and  South  Georgia  Live  Stock 
Corporation  for  the  recovery  of  the  item  of 
indebtedness  for  $25,500.  The  court  express- 
ly declined  to  rule  on  other  special  demurrers. 
The  plaintiff,  MacDonell,  sued  out  a  bill  of 
exceptions,  assigning  error  on  the  overruling 
of  his  motion  to  strike  the  defendants'  de- 
murrers, and  also  upon  the  judgment  sustain- 
ing the  demurrer  upon  the  ground  of  misjoin- 
der of  parties  and  causes  of  action.  The  de- 
fendants filed  cross-bills,  assigning  error  on 
the  judgment  of  the  court  overruling  the  gen- 
eral demurrers  to  the  petition.  There  were 
other  assignments  of  error,  which  need  not  be 
stated,  because  no  ruling  is  made  upon  them 
by  this  court. 

Seabrook  &  Kennedy  and  Joseph  A.  Cronk, 
all  of  Savannah,  for  plaintiff. 

Travis  &  Travis,  of  Sayannah,  for  defend- 
ants. 

GILBERT,  J.  [1]  ''No  cause  shall  be  car- 
ried to  the  Supr^ne  Court  upon  any  bill  of 
exceptions,  so  long  as  the  same  is  pending  in 
the  court  below,  unless  the  decision  or  judg- 
ment complained  of,  if  it  had  been  rendered 
as  claimed  by  the  plaintiff  In  error,  would 
haye  been  a  final  disposition  of  the  cause,  or 
final  as  to  some  material  party  thereto." 
Civil  Code  (1910),  i  6138.  Applying  the  ahoye- 
quoted  section  of  the  Code,  the  writ  of  error 
must  be  dismissed  if  the  main  bill  of  excep- 
tions does  not  complain  of  any  judgment 
finally  disposing  of  the  case  in  the  trial  court, 
or  of  a  judgment  which,  if  rendered  as  claim* 
ed  by  the  plaintiff  in  error,  would  have  been 
a  final  disposition  of  the  cause  or  final  as  to 
some  material  party  thereto.  We  will  con- 
sider the  assignments  of  error  in  detail.  As 
shown  in  the  preceding  statement  taken  from 
the  record,  at  the  hearing  on  the  demurrers 
to  the  petition  counsel  for  petitioner  moved  to 
strike  the  demurrers,  because  the  same  had 
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The  court  oyermled  this  motion.  The  efPect 
of  that  judgment  of  the  court  was  to  leave 
the  demurrers  pending.  This,  of  course,  was 
not  a  final  determination  of  the  cause  of  ac- 
tion in  any  respect  If  the  court  had  ruled 
to  the  contrary,  as  petitioner  claimed  should 
have  been  done,  that  is,  if  the  court  had  sus- 
tained the  motion  to  strike  the  demurrers,  the 
effect  would  have  been  to  dispose  of  the  de- 
murrers to  the  petition,  thus  leaving  the  peti- 
tion standing.  This  manifestly  would  not 
have  been  a  final  disposition  of  the  cause  of 
action  in  any  respect,  for  the  cause  would 
then  have  stood  on  the  calendar  ready  for 
trial  on  its  merits.  It  follows,  therefore,  that 
as  to  the  judgment  of  the  court  refusing  to 
strike  the  motion  to  dismiss  the  demurrers 
there  was  not,  and  could  not  have  been,  any 
final  disposition  of  the  cause,  such  as  would 
permit  a  direct  bill  of  exceptions  to  this 
court;  and  the  writ  of  error,  in  respect  to 
that  assignment  of  error,  is  premature. 

The  court  then  proceeded  to  sustain  the  de- 
murrer to  the  second  count  in  the  petition, 
and  to  overrule  the  general  demurrer  to  the 
petition  as  a  whole.  The  court  expressly  de- 
clined to  rule  on  other  special  demurrers. 
The  demurrer  to  the  second  count,  which  was 
sustained,  was  based  on  the  ground  of  mis- 
joinder of  parties  and  causes  of  action,  and 
these  grounds  are  in  the  nature  of  special  de- 
murrers. Rusk  V.  Hill,  117  Ga.  722  (3),  45 
S.  B.  42;  Ga.  R.  &  B.  Co.  v.  Tice,  124  Ga.  459, 
.  52  S.  E.  916,  4  Ann.  Gas.  200 ;  21  R.  G.  L.  520, 
523,  If  81,  84.  The  Judgment  sustaining  the 
special  demurrer  to  the  second  count  had  the 
effect  of  eliminating  that  count,  but  it  did 
not  dispose  of  the  entire  case.  The  first 
count  remained,  and  the  Judgment  of  the 
court  at  the  same  time  overruled  the  general 
demurrer  to  the  petition;  and  thus,  when  we 
come  to  deal  with  the  Judgment  on  the  merits 
of  the  demurrers  themselves,  we  find  that  the 
effect  of  the  court's  ruling  was  to  leave  the 
cause  pending  in  the  court  below.  If  the 
court  had  overruled  the  special  demurrer  to 
the  second  count,  as  the  plaintiff  in  error 
contends  should  have  been  done,  the  effect 
then  would  have  been  to  leave  the  cause 
standing  in  the  trial  court.  It  follows  from 
these  observations  that,  in  so  far  as  the  main 
bill  of  exceptions  complains  of  the  Judgment 
rendered  on  the  merits  of  the  demurrers, 
there  was  no  final  Judgment  rendered. 

It  also  appears  that,  if  a  judgment  had 
been  rendered  as  claimed  by  the  plaintiff  In 
error,  there  would  have  been  no  final  disposi- 
tion of  the  cause,  nor  would  it  have  been 
final  as  to  any  material  party ;  and  therefore 
the  writ  of  error  in  this  respect  is  prema- 
ture. It  must  be  borne  in  mind  that  it  is  the 
cross-bill,  and  not  the  main  bill  of  exceptions, 
which  complains  of  the  overruling  of  the  gen- 
eral demurrer.  We  have  said  above,  among 
other  things,  in  effect,  that  the  judgment  ren- 
dered by  the  trial  court,  of  which  complaint 
la  made  by  the  plaintiff  in  error,  was  not  final 


as  to  any  material  party,  nor  would  It  have 
been  final  if  rendered  as  claimed  by  the  plain- 
tiff in  error.  We  do  not  overlook  the  fact 
that  in  the  first  count  H.  O.  Prichard  and 
South  Georgia  Live  Stock  Cori)oration  are 
named  as  defendants;  but  it  also  appears 
from  the  allegations  in  this  count  that,  while 
the  corporation  and  Prichard  were  technical- 
ly separate  persons,  the  facts  alleged  show 
that  Prichard  owned  practically  all  of  the 
stock  of  the  corporation,  all,  in  fact,  except 
two  shares  standing  in  the  names  of  Thomas 
Mattison  and  H.  G.  Stocking  in  order  to  ren- 
der the  two  last-mentioned  eligible  as  direc- 
tors. It  is  shown  that  Prichard  is  the  domi- 
nating character  of  the  corporation,  using  it 
and  directing  it  for  his  own  interests  and  ac- 
cording to  his  own  wlshe&  The  second  count 
makes  H.  C.  Prichard  a  defendant;  and  in 
both  counts  all  of  the  transactions  declared 
on  in  the  entire  petition  are  alleged  as  hav* 
ing  been  carried  on  or  conducted  by  Prichard 
in  his  own  interest,  though  the  matters  re- 
ferred to  in  the  first  count  of  the  petition  had 
reference  to  the  fraudulent  sale  of  worthLss 
stock  in  the  corporation  for  the  benefit  of 
Prichard.  It  must  be  further  noted  that  in 
filing  the  petition,  in  resisting  the  demurrer 
to  the  petition,  and  In  endeavoring  to  caus:* 
the  Judgment  of  the  trial  court  on  the  de- 
murrers to  be  reversed  in  this  court,  the  peti- 
tioner elected  to  treat  both  counts  of  the 
petition  as  constituting  one  cause  of  action 
and  as  against  the  same  party.  For  the  peti- 
tion to  have  been  otherwise  would  have  been 
a  confession  that  the  petition  was  demur- 
rable on  the  ground  of  misjoinder  of  parties 
and  misjoinder  of  causes  of  action.  The 
petitioner  therefore  is  estopped  from  insisting 
that  the  elimination  of  the  second  count  by 
the  judgment  sustaining  the  demurrer  there- 
to is  final  as  to  any  material  i>arty  not  in- 
cluded in  the  first  count 

The  conclusion  that  the  biU  of  exceptions 
is  premature  and  must  be  dismissed,  as  we 
have  undertaken  to  show  above,  is  sustained 
by  former  rulings  of  this  court.  Jenkins,  v. 
Liane,  150  Ga.  533,  104  S.  E.  195;  and  see 
Thomasville  Iron  Works  v.  Clark,  16  Ga.  App. 
537,  85  S.  E.  674,  and  cases  cited.  Jenkins 
V.  Lane  was  an  equitable  action  brought  for 
the  recovery  of  both  realty  and  personalty. 
It  appears  that  the  petitioners  were  legatees 
and  heirs  at  law  of  John  A.  Jenkins,  Sr., 
and  that  suit  was  brought  against  John  A. 
Jenkins,  Jr.,  for  the  recovery  of  some  2,850 
acres  of  land  deeded  by  the  father  to  the  de- 
fendant, and  for  the  rents  and  profits  of  tho 
land,  and  also  for  the  recovery  of  certain 
personalty  claimed  to  bel<mg  to  the  estate  of 
the  testator.  On  the  trial  the  court  submit- 
ted to  the  jury  the  sole  question  as  to  whether 
the  plaintiffs  were  entitled  to  recover  the 
lands,  and  there  was  a  verdict  in  favor  of 
the  plaintiffs  on  this  issue.  After  decree  was 
entered  in  accordance  with  the  verdict,  a  mo- 
tion for  a  new  trial  was  filed,  and  subsequ^it- 
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ly  oyerruled.    The  defendant  excepted.    Thia 
court  said: 

''The  spedal  issue  as  to  the  land,  submitted 
to  the  jury  and  passed  on  bj  them,  was  not  a 
final  determination  of  the  case,  and  would  not 
have  been  a  final  disposition  of  the  whole  case 
even  if  the  verdict  on  that  issue  had  been  for 
the  defendant;  for  if  such  yerdict  had  been 
found,  the  question  as  to  the  plaintiff's  right  of 
recovery  for  the  large  amount  of  personalty 
sued  for,  and  for  which  a  receivership  was  ask- 
ed, would,  on  the  ruling  of  the  court,  have  re- 
mained in  the  case;  and  the  case  as  to  such 
matter  is  still  pending  in  the  trial  court." 

Accordingly  the  writ  of  error  waa  dis- 
missed. It  appearing  In  the  present  case  that 
the  Judgment  complained  of  in  the  main  bill 
of  exceptions  was  not  a  final  disposition  of 
the  whole  cause,  and  that  if  a  judgment  had 
been  rendered  as  claimed  by  the  plaintiff  in 
error  it  would  not  have  been  a  final  disposi- 
tion of  the  cause,  nor  final  as  to  any  material 
party,  this  court  is  without  jurisdiction,  and 
the  writ  of  error  must  be  dismissed.  Civil 
Code  (1910),  S  6250,  declares: 

"If  the  court  has  no  jurisdiction,  it  will  dis- 
miss the  writ  whenever  and  however  this  may 
appear."  Cutts  v.  Scandrett,  108  Ga.  634,  34 
S.  E.  18G;  Welbome  v.  State,  114  Ga.  796,  40 
S.  E.  857;  7  R.  C.  L.  1043,  |  75. 

[2,  3]  2,  3.  The  second  and  third  headnotes 
do  not  require  elaboration. 

Writ  of  error  on  each  bill  of  exceptions  dis- 
missed, with  direction.  All  the  Justices  con- 
cur, except 

ATKINSON  and  HINES,  JJ.  (dissenting). 
The  plaintiff  in  the  trial  court  filed  a  bill  of 
exceptions,  assigning  error  as  stated  in  the 
majority  opinioui  and,  in  specifying  portions 
of  the  record  to  be  copied  and  transmitted  to 
the  Supreme  Court,  designated,  among  others, 
the  original  petition,  the  general  demurrers 
thereto,  and  the  judgment  overruling  such 
demurrers.  Two  days  after  the  bill  of  ex- 
ceptions so  tendered  by  the  plaintiff  was  certi- 
fied by  the  trial  judge,  and  within  thirty  days 
from  the  judgment  overruling  the  general  de- 
murrers, the  defendants  tendered  bills  of  ex- 
ceptions,  assigning  error  on,  among  other 
things,  the  judgment  overruling  the  general 
demurrers  to  the  petition.  This  was  duly 
certified  by  the  judge,  and  service  thereof 
was  duly  acknowledged  by  the  attorneys  of 
record  for  the  opposite  party  within  the  timu* 
provided  by  law  for  service  of  main  bills 
of  exceptions.  The  bills  of  exceptions  so  ten- 
dered by  the  defendants  did  not  specify  the 
original  petition,  the  general  demurrers,  and 
the  judgment  overruling  the  general  demur* 
rer  as  necessary  to  be  copied  and  transmitted 
to  the  Supreme  Court,  because  (as  stated) 
such  pcurts  of  the  record  had  been  specified  to 
be  sent  up  in  the  bill  of  exceptions  sued  out 
by  the  plaintiff.    Under  the  circumstances  the 


ants  were.  In  substance,  main  bills  of  excep- 
tions, and  were  sufllcient  to  bring  under  re- 
view the  judgment  overruling  the  general  de- 
murrers to  the  petition,'  and  therefore  were 
not  premature.  If  they  were  defective  in  not 
specifying  to  be  copied  and  transmitted  all 
of  the  record  material  to  a  clear  imderstand- 
ing  of  the  errors  complained  of,  that  was  not 
a  fatal  defect  or  sufficient  to  destroy  their 
character  as  main  bills  of  exception,  nor 
would  it  render  the  bill  of  exception  pre^ 
mature.  This  court  has  power  to  send  for 
such  portions  of  the  record,  notwithstanding 
they  were  not  properly  specified;  and  the  ex- 
ercise of  such  power  is  in  accord  with  the 
general  practice. 


(152  Ga.  44o) 

STRICKLAND  HARDWARE  CO.  et  al.  V. 
FLETCHER  et  al.    (No.  2628.) 

(Supreme  Court  of  Georgia.    Dec.  16»  1921.) 

(Byllabut  by  the  OouriJ 

Bankruptcy  ^=>398(3)  —  Fraudulent  convey- 
ances ^=»47— Exempt  property  may  be  as- 
signed by  bankrupt  before  it  is  set  apart;  as- 
signment of  bankrupt's  exempt  property  not 
a  sale  of  merchandise  In  bulk  within  Bulk 
Sales  Law. 

A  voluntary  bankrupt  has  an  assignable  in- 
terest in  the  property  claimed  by  him  in  his 
petition  as  exempt  under  the  Constitution  and 
homestead  laws  of  this  state,  and  he  may  as- 
sign the  property  in  good  faith  to  an  existing 
creditor  before  the  property  is  set  apart  by  the 
trustee  in  bankruptcy,  and  therefore  before 
the  exemption  is  confirmed  by  the  referee  in 
bankruptcy. 

The  evidence  did  not  authorize  a  finding  that 
the  assignment  was  fraudulent  against  credi- 
tors, under  Civil  Code  1910,  |  8224. 

Where  an  insolvent  person  in  his  voluntary 
petition  in  bankruptcy  claims  an  exemption, 
under  the  Constitution  and  homestead  laws  of 
this  state,  in  a  stock  of  merchandise,  but  prays 
that  the  stock  of  goods  be  sold  by  the  trustee 
in  bankruptcy,  and  that  he  be  allowed  the  pro- 
ceeds of  the  sale  in  lieu  of  the  stock  of  goods, 
and  where  the  stock  of  merchandise  is  sold  by 
the  trustee  in  bankruptcy,  and  the  proceeds 
thereof  are  set  apart  to  the  bankrupt  by  the 
trustee  in  bankruptcy,  and  the  exemption  in 
such  proceeds  is  confirmed  by  the  referee  in 
bankruptcy,  an  assignment  by  the  bankrupt  of 
the  property  set  apart  to  him  as  an  exemption 
is  not  a  sale  of  merchandise  in  bulk  as  con- 
templated by  the  law  of  sales  in  bulk,  incorpo- 
rated in  sections  3226-3229  of  the  Civil  Code 
of  1910;  and  such  assignment  is  not  affected 
by  the  provisions  of  said  law,  even  though  made 
before  the  sale  of  the  stock  of  goods  by  the 
trustee  in  bankruptcy. 

Error  from  Superior  Ck)urt,  Cook  County; 
W.  E.  Thomas,  Judge. 

Suit   between    the    Strickland   Hardware 


bills  of  exception  brought  up  by  the  defend- 1  Company   and  others  and   R.   L.   Fletcher 
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and  others.    Judgment  for  the  latter,  and  the 
former  bring  error.    Affirmed. 

W.  L.  Cranford  and  Franklin  &  Langdale, 
all  of  Valdosta,  for  .plaintiffs  in  error. 

Jaclcson  &  Jackson,  of  Adel,  and  Patterson, 
Copeland  &  Slater^  of  Valdosta,  for  defend- 
ants in  error. 

GEORGE,  J.  In  this  state  it  is  settled 
that,  after  a  debtor  has  been  adjudicated  a 
bankrupt,  and  property  has  been  allowed 
him  by  the  referee  as  an  exemption  in  bank- 
ruptcy, and  the  property  has  been  delivered 
to  him  by  the  bankruptcy  court,  he  is  at 
liberty  to  sell  and  dispose  of  it;  or  he  may 
apply  to  the  state  court  and  have  the  exempt- 
ed property  set  apart  as  a  homestead.  Plncus 
V.  Meinhard,  139  Ga.  365,  77  S.  B.  82;  Pep- 
pers V.  Cauthen,  143  Ga.  229,  84  S.  E.  477; 
Baltimore  Bargain  House  v.  Busby,  143  Ga. 
734,  85  S.  E.  875;  Hardee  v.  Bank  of  Donal- 
sonville,  144  Ga.  289,  86  S.  E.  938;  Tanner- 
Brice  Co.  v.  Morris,  146  Ga.  126,  90  S.  E. 
855.    It  has  also  been  decided  that — 

"Where  an  insolvent  person  ifiles  a  volun- 
tary petition  in  bankruptcy,  and  prays  tiiat 
property  be  set  apart  to  him  as  exempt  under 
homestead  laws  of  this  state,  and  upon  such 
petition  is  adjudged  a  bankrupt,  and  a  trustee 
in  bankruptcy  is  appointed,  who  sets  apart 
to  the  bankrupt  property  as  prayed,  and  duly 
files  his  report  thereof  in  the  court  of  bank- 
ruptcy, to  which  no  exception  is  filed,  the  bank- 
rupt has  an  assignable  interest  in  the  prop- 
erty so  set  apart,  and  it  is  lawful  for  him  to 
assign  the  property  in  good  faith  for  application 
to  pre-existing  debts,  although  the  assignment 
be  made  before  expiration  of  the  20  days  al- 
lowed under  General  Order  No.  17  (Collier 
on  Bankruptcy,  1067),  within  which  to  file  ex- 
ceptions." Taylor  Co.  v.  Williams,  139  Ga. 
581,  77  S.  E.  386. 

It  has  not  been  decided  that  the  bank- 
rupt has  an  assignable  interest  in  the  prop- 
erty claimed  by  him  as  exempt  under  the 
Constitution  and  laws  of  this  state  before 
the  property  is  set  apart  by  the  trustee  in 
bankruptcy.  The  question  is  presented  in 
the  instant  case.  On  March  3,  1921,  E.  L. 
Fletcher  filed  a  voluntary  petition  in  bank- 
ruptcy. In  his  petition  he  prayed  that  cer- 
tain property  be  set  apart  to  him  as  exempt 
under  the  Constitution  and  homestead  laws 
of  this  state.  On  March  4,  1921,  Fletcher 
was  adjudped  a  bankrupt.  On  March  5, 
1921.  Fletcher  transferred  and  assigned  to 
a  homestead  waiver  creditor  the  property 
claimed  by  him  as  exempt.  On  March  26, 
1921,  he  transferred  all  his  right,  title,  and 
interest  in  and  to  the  property  claimed  by 
him  as  Exempt  to  another  person,  to  whom 
he  was  Indebted  upon  a  homestead  waiver 
note,  and  upon  open  account,  subject  never- 
theless to  the  assignment  previously  made 
by  him  on  March  4,  1921.  Thereafter  the 
property  claimed  as  an  exemption  by '  the 
bankrupt  in  his  petition  was  set  apart  by 


the  trustee  In  bankruptcy,  the  exemivtlon 
confirmed  by  the  referee  in  bankruptcy,  and 
the  trustee  ordered  to  deliver  the  property  so 
set  apart  to  the  bankrupt  The  contest  is  not 
between  the  bankrupt's  assignees,  but  be- 
tween other  creditors  of  the  bankrupt  hold- 
ing homestead  waiver  notes,  and  the  as- 
signees. In  Plncus  V.  Meinhard,  supra,  it  was 
held  that— 

'The  title  to  an  exemption  set  apart  to  a 
bankrupt  by  a  court  of  bankruptcy  is  in  the 
bankrupt,  and  can  be  alienated  and  sold  by 
him." 

In  that  ruling  all  the  Justices  concurred, 
but  three  of  them  (Pish,  0.  J.,  Evans,  P.  J., 
and  Lumpkin,  J.)  specially  concurred.  In 
the  concurring  opinion  It  was  said: 

"We  assent  to  the  principle  that  property  of 
a  bankrupt  set  apart  as  an  exemption  by  the 
bankruptcy  court  may  be  assigned  by  him, 
when  not  set  apart  as  a  homestead  in  the 
state  court;  but  we  cannot  give  assent  to  all 
that  is  said  in  the  opinion  as  reasons  for  reach- 
ing this  conclusion.  In  this  case  the  property 
was  assigned  by  the  bankrupt  after  it  had  been 
set  apart  in  the  bankruptcy  court,  and  a  dis- 
cussion bearing  on  its  asslgnal)ility  prior  to 
the  exemption  is  irrelevant  to  the  question  for 
decision." 

Pincus  was  in  fact  adjudicated  a  bank- 
rupt on  January  2,  1912.  lie  claimed  an  ex- 
emption in  certain  personalty,  consisting  of 
a  stock  of  merchandise,  which  was  set  apart 
by  the  trustee  in  bankruptcy.  The  exemp- 
tion was  confirmed  by  the  referee  in  bank- 
ruptcy on  February  14,  1912,  and  the  trustee 
was  ordered  to  deliver  the  property  so  set 
aside  to  the  bankrupt,  which  was  done.  On 
the  same  day  the  bankrupt  sold  to  his  broth- 
er the  stock  of  goods  so  set  apart,  in  pay- 
ment of  a  pre-existing  debt,  and  delivered 
the  exempted  property  to  the  assignee  on 
February  16,  1912.  The  reason  given  by  the 
court  for  its  conclusion  in  the  Pincus  Case 
is  found  in  the  following  quotation  from 
the  opinion  by  Hill,  J. : 

"There  is  no  question  that  prior  to  the  bank- 
ruptcy proceedings  the  title  to  the  goods  was 
in  Max  Pincus.  Did  his  voluntary  petition  in 
bankruptcy,  and  the  submitting  of  himself  and 
his  assets,  consisting  wholly  of  the  stock  of 
goods  set  apart  as  exempt  by  the  trustee,  to  the 
-bankruptcy  court,  divest  the  title  and  vest  it  in 
tlie  trustee?  By  subsection  (a)  of  section  70 
of  the  Bankruptcy  Act  of  1898  (30  Stat  565; 
U.  S.  Comp.  St.  1901.  p.  3451),  it  is  provided 
that  'the  trustee  of  the  estate  of  a  bankrupt, 
upon  his  appointment  and  qualification,  and  his 
successor  or  successors,  if  he  shall  have  one 
or  more,  upon  his  or  their  appointment  and 
qualification,  shaU  in  turn  be  vested  by  opera- 
tion of  law  with  the  title  of  the  bankrupt,  as 
of  the  date  he  was  adjudged  a  bankrupt,  ex- 
cept in  80  far  aa  it  is  to  property  u>hich  is 
exempt*  etc.  (Italics  are  the  writer's)  3 
Remington  on  Bankruptcy,  Supp.  867,  §  70.  In 
the  case  of  Lockwood  v.  Exchange  Bank,  190 
U.  a  294  (23  Sup.  Ct.  751,  47  L.  Ed.  1061),  it 
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was  held  that  'the  trustee  does  not  take  title  r  not  admit  that  the  bankrupt's  interest  in  the 


to  property  exempt  by  the  law  of  the  state,  but, 
until  the  exempt  property  is  set  off,  has  posses- 
sion.* See,  also,  Collier  on  Bankruptcy  (9th 
Ed.)  1029  (b);  McKenney  v.  Cheney,  118  Ga. 
aS7,  392  (45  S.  E.  433).  But,  though  the 
tJtle  to  the  property  set  aside  by  the  bank- 
ruptcy court  is  still  in  the  bankrupt,  it  is  as 
much  exempt  from  levy  and  sale  as  to  exist- 
iBg  debts,  where  there  is  no  valid  waiver  of 
bomestead  and  exemption  rights,  as  if  it  had 
been  set  apart  by  the  ordinary  of  the  state  hav- 
ing jurisdiction.  Evans  v.  Rounsaville,  115  Ga. 
8^  42  S.  E.  100).  But  this  is  not  true  as  to 
debts  contracted  subsequently  to  the  setting 
fiside  of  the  exemption.  Dozier  v.  McWhorter, 
113  Ga.  559.  When  the  exemption  is  set  apart 
to  the  bankrupt  by  the  bankruptcy  court,  the 
title  is  in  the  bankrupt  precisely  as  it  was 
before.  Broach  v.  Powell.  79  Ga.  79,  81,  82  (3 
S.  B.  763);  Bush  v.  Lester,  55  Ga.  579,  581; 
Bix}ach  v.  Barfield,  57  Ga.  601,  604;  Burtz  v. 
Robinson.  59  Ga.  763;    Laramore  v.  McKinzie, 


property  claimed  by  him  as  exempt  under 
the  Constitution  and  laws  of  this  state,  prior 
to  the  setting  apart  of  the  property  by  the 
bankruptcy  court,  Is  a  bare  contingency  or 
possibility  which  cannot  be  the  subject  of  a 
sale  under  Civil  Code  1910,  8  4117.  The  title 
of  the  bankrupt  in  the  property  Is  more 
nearly  analogous  to  a  defeasible  title.  He 
may  by  his  own  act  divest  himself  of  title, 
or  his  right  to  have  the  property  set  apart 
by  the  bankruptcy  court  may,  in  certain 
circumstances,  be  defeated.  As*  we  have 
seen,  however,  the  bankrupt  prayed  that 
certain  property  be  set  apart  to  him  as  ex- 
empt, and  the  property  was  set  apart  to  the 
bankrupt  as  prayed.  In  these  circumstances 
a  court  of  equity  will  give  effect  to 'the  as- 
signments, unless  fraudulent  as  against  cred- 
itors. Upon  that  question  the  evidence  dis- 
closes no  fact  or  circumstance  sufficient  to 


00  Ga.  532.  534;   Brady  v.  Brady.  67  Ga,  368;    authorize  the  inference  or  finding  that  the 
Felker   v.    Crane,    70   Ga.   484;     Anderson   v. 


Brown,  72  Ga.  713.  The  title  l)eing  in  the 
bankrupt,  he  can  alienate  the  property  set 
apart  by  the  bankruptcy  court  before  such  time 
as  he  applies  for  and  obtains  a  homestead  and 
exemption  under  and  by  virtue  of  the  Constitu- 
tion and  laws  of  the  state,  as  head  of  a  family, 
or  as  having  tlie  care  and  support  of  depend- 
ent females.    Felker  v.  Crane,  70  Ga.  484.'* 

The  reason  given  as  a  basis  for  the  con- 
clusion reached  in  the  Pincus  Case  appears, 
upon  examination,  to  be  sound  and  supported 
by  the  authorities.  See  In  re  Seabolt  (D.  C.) 
113  Fed,  766  (3.  4). 

We  are  therefore  of  the  opinion  that, 
where  an  insolvent  person  files  a  voluntary 
petition  in  bankruptcy,  and  prays  that  prop- 
erty be  set  apart  to  him  as  exempt  under 
the  Constitution  and  homestead  laws  of  this 
state,  and  upon  such  petition  is  adjudicated 
a  bankrupt,  the  bankrupt  has  an  assignable 
interest  In  the  property  claimed  by  him  to 
be  exempt,  and  it  is  lawful  for  him  to  as- 
sign the  property  in  good  faith  in  settlement 
of  or  as  security  for  a  pre-exi.«;ting  debt, 
although  the  assignment  be  made  before  the 
exemption  Is  set  apart  by  the  trustee  in 
bankruptcy.  It  must  be  remembered  that 
under  Civil  Code  1910,  t  3230,  *'a  debtor  may 
prefer  one  creditor  to  another,  and  to  that 
end  he  may  bona  fide  give  a  lien  by  mort- 
gage or  other  legal  means,  or  he  may  sell 
in  payment  of  the  debt,  or  he  may  transfer 
choses  in  action  as  collateral  security,  the 
surplus  in  such  cases  not  being  reserved  for 
his  own  benefit,"  If  such  sale  or  transfer  is 
not  fraudulent  as  against  creditors  under 
Civil  Code  1910,  §  3224. 

It  is  true  that  the  bankrupt  might  have 
withdrawn  his  claim  to  the  property,  and  his 
right  to  have  the  property  set  apart  as  ex- 
empt might  have  been  defeated  in  certain 
drcumstances  by  his  creditors;  but  we  can- 


assignments  were  made  by  the  bankrupt  to 
hinder,  delay,  or  defraud  his  creditors.  The 
bare  circumstance  that  the  debtor  was  in- 
solvent, and  that  the  assignments  were  made 
to  pre-existing  creditors,  is  not,  in  view  of 
the  Code  section  (quoted  above)  permitting 
debtors  to  make  assignments  and  to  prefer 
creditors,  snfflcient  to  authorize  the  conclu- 
sion that  the  assignments  were  fraudulent. 
If  in  such  circumstances  the  good  faith  of 
the  bankrupt  is  in  morals  open  to  question, 
it  is  not  so  in  law.  Nor  can  we  admit  that 
the  case  Is  affected  by  the  "Sales  in  Bulk 
Law,"  as  incorporated  in  sections  3226-3229 
of  the  Civil  Code  of  1910.  The  contention  of 
the  plaintiff  In  error  in  this  respect  is  based 
upon  the  following  circumstance:  The  bank- 
rupt claimed  an  exemption  in  his  stock  of 

• 

merchandise.  He  prayed  that  the  stock  of 
goods  be  sold  by  the  trustee  in  bankruptcy, 
and  that  he  be  allowed  the  proceeds  of  the 
sale  in  lieu  of  the  stock.  It  is  said  that  the 
assignment  of  the  property  in  which  the 
exemption  was  claimed,  prior  to  the  sale  of 
the  stock  of  merchandise,  constituted  a  sale 
in  bulk  within  the  meaning  of  the  "Bulk 
Sales  Law.^'  The  statute  can  have  no  pos- 
sible application  to  a  sale  of  merchandise  in 
bulk  made  by  a  trustee  in  bankruptcy,  nor 
to  a  sale  of  merchandise  in  bulk  under  legal 
process.  If  the  stock  of  goods  itself  had 
been  set  apart  as  exempt,  it  is  difficult  to 
see  how  the  provisions  of  the  "Bulk  Sales 
Law"  would  apply.  But  that  question  is  not 
before  the  court  From  what  we  have  said 
above,  it  follows  that  the  court  did  not  err 
in  refusing  to  appoint  a  receiver  to  take 
charge  of  the  property  set  apart  as  exempt 
by  the  bankruptcy  court,  and  in  refusing  to 
enjoin  the  bankrupt  from  receiving  it. 

Judgment  affirmed. 

AU  the  Justices  ooncur* 
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(152  Ga.  893) 

BUTTS  V.  CRANE  et  al.    (No.  2422.) 
(Supreme  Court  of  Georgia.    Dec.  16,  1921.) 

(Syllabus  hy  the  Court.) 

Injunction  <$=» 1 30— Verdict  properly  directed 
where  deed  to  plaintiff  does  not  convey  prem- 
ises Involved,  and  parol  evidence  did  not  show 
title. 

The  plaintiff  filed  a  suit  in  equity  against 
the  defendants  to  enjoin  the  cutting  of  timber 
on  lot  of  land  143  and  fractional  lot  12  in  the 
first  district  of  Talbot  county,  Ga.  The  de- 
fendants answered,  denying  the  plaintiffs  title, 
as  well  as  the  alleged  trespass.  By  consent 
of  the  parties  the  case  proceeded  to  trial  upon 
the  question  of  title.  At  the  conclusion  of  the 
evidence*  introduced  by  the  plaintiff  and  the 
defendants,  the  court  directed  a  verdict  for 
the  defendants,  and  the  plaintiff  excepted. 
Held,  that  the  deed  under  which  the  plaintiff 
claimed  did  not  convey  the  premises  in  dis- 
pute, and  the  parol  evidence  by  which  it  was 
sought  to  apply  the  descriptive  terms  of  the 
deed  to  the  premises  in  dispute  was  insuflSeient 
for  that  purpose.  The  court  did  not  err  in 
directing  a  verdict  for  the  defendant. 

Error  from  Superior  Court,  Talbot  Coun- 
ty; G.  H.  Howard,  Judge. 

Suit  by  J.  H.  B.  Butts  against  J.  M.  Crane 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.     Affirmed. 

Jas.  R.  Davis,  of  Thomaston,  and  Battle 
&  HoUis,  of  Columbus,  for  plaintiff  in  er- 
ror. 

A.  P.  Persons,  of  Talbotton,  and  W.  R. 
Daley,  of  Atlanta,  for  defendants  in  error. 

GEORGE,  J.  Judgment  afiarmed.  All  the 
Justices  concur. 


(162  Oa.  271) 

REAGIN  et  al.  v.  ADAMSON.     (No.  2518.) 
(Supreme  Court  of  Georgia.    Nov.  17,  1921.) 

(SyUabuB  by  the  Court,) 

1.  Execution  ^=^9 196— Verdict  properly  direct- 
ed In  claim  case  when  demanded  by  evidence, 
there  being   no  conflict. 

Where  on  the  trial  of  a  claim  case  there 
was  no  conflict  in  the  evidence,  and  that  in- 
troduced, with  all  reasonable  deductions  or  in- 
ferences therefrom,  demanded  a  verdict  for 
the  claimant,  it  was  not  erroneous  to  direct  a 
verdict  for  the  claimant.  Civ.  Code  1910,  t 
5926. 

2.  No  reversible  error  In  rulings  on  evidence. 

The  assignments  of  error  on  the  admissi- 
bility of  testimony  do  not  show  cause  for  re- 
versal. 

Error    from     Superior    Court,    Haralson 
County;  F.  A.  Irwin,  Judge. 

Proceedings   on   a   claim   by   Mrs.   F.   M. 
Adamson  to  property  levied  on  by  G6rdon, 


Gartrell,  and  Harlin  Reagin.  Judgment  for 
claimant,  and  the  other  parties  bring  error. 
Affirmed. 

See,  also,  143  Ga.  306,  84  S.  E.  965. 

J.  S.  Edwards,  of  Buchanan,  Taylor  Smith, 
of  Bremen,  and  Boykin  &  Boykin,  of  CarroU- 
ton,  for  plaintiffs  in  error. 

Griffith  &  Matthews,  of  Buchanan,  Smith 
&  Milllcan,  and  R.  W.  Adamson,  all  of  Car- 
rol Iton,  for  defendant  in  error. 

GEORGE,  J.    Judgment  affirmed. 
All  the  Justices  concur,  except  FISH,  C. 
J.,  absent  because  of  sickness. 


(152  Ga.  483) 

HACKETT  V.  LADSON.     (No.  2585.) 
(Supreme  Court  of  Georgia.     Jan.  10,  1922.) 

(Byllabua  by  the  Court./ 

Vendor  and  purchaser  ^=s928~Letter8  held  not 
to  shpw  assent  to  the  same  thing,  so  as  to 
create  contract. 
The  letters  set  out  in  the  petition  fail  to 
show  assent  by  the  parties  to  the  same  thiui; 
in  the  sense  which  is  essential  to  a  complete 
and  binding  contract.     The  court  did   not  err 
in  sustaining  the  general  demurrer  and  dismiss- 
ing the  petition.     Robinson  v.  Weller,  81  Ga. 
704,  8  S.   E.   447;    Phinizjr  v.   Bush.   129  Ga 
479,  59  S.  E.  259;   George  W.  Muller  Mfg.  O). 
V.  Benton,  137  Ga.  411,  73  S.  E.  669;    Gray 
y.  Lynn,  139  Ga.  194,  77  S.  B.  156. 

Hill,  J.,  dissenting. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; W.  E.  Thomas,  Judge. 

Suit  by  J.  R.  Hackett  against  J.  E.  Ladson. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

J.  R.  Hackett  filed  a  petition  for  the  pur- 
pose of  requiring  J.  E.  Ladson  to  specifically 
perform  an  alleged  contract  of  sale  by  the 
latter  to  the  former  of  a  house  and  lot  The 
petition  alleges,  in  substance,  that  the  con- 
tract was  effected  by  means  of  letters;  the 
material  parts  of  such  letters,  all  dated 
Moultrie,  Ga.,  being  as  follows: 

June  30, 1919,  Ladson  to  Hackett: 

"Referring  to  our  conyersation  in  regard  to 
residence,  will  say,  I  could  sell  you  the  place, 
lot  85  by  107,  for  six  thousand  dollars  ($6,- 
000)." 

July  7,  1919,  Hackett  to  Ladson: 

^'Referring  to  your  letter  of  June  30th,  and 
confirming  my  verbal  understanding  with  you, 
I  will  take  the  house  at  the  price  named,  $6,- 
0(X).  We  are  to  pass  papers  when  you  are 
ready  to  vacate  same;  the  understanding  be- 
ing that  you  are  to  occupy  same  until  you  com- 
plete your  new  house." 


^s»For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Ga.)  HACKETT  v.  LADSON 

(110  8.B.) 

December  30,  1019,  I^dson  to  Hackett:       (     March  10,  1920,  Hackett  to  Ladson: 
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**I  am  in  a  financial  strain  at  present,  and 
Tpould  be  glad  to  close  up  the  real  estate  trade 
wth  you  immediately.  The  home  which  I  am 
building  is  costing  some  more  than  I  antici- 
pated when  beginning  the  work,  and  I  trust  that 
it  is  perfectly  agreeable  to  you  to  settle  with 
me  and  receive  deed  promptly." 

December  31,  1919,  Hackett  to  Ladson: 

"Your  letter  of  the  30th.  I  beg  to  advise 
that  it  was  our  understanding  that  whenever 
you  gave  me  permission,  that  I  would  imme- 
diately pay  you  and  secure  deed  to  the  prop- 
erty. It  was  understood  that,  instead  of  your 
paying  rent,  we  would  just  wait  until  such 
time  as  you  could  give  me  possession,  and  I 
would  pay  you  the  money.  This  I  am  ready  to 
carry  out  at  any  time,  but  regret  that  I  am 
not  in  shape  to  pay  the  money  and  secure  deed 
until  I  secure  possession.' 


»• 


January  2,  1920,  Ladson  to  Hackett: 

"I  have  your  letter  of  December  31st,  and 
in  reply  wish  to  say  that  unless  you  will  de- 
liver to  me  remittance  to  cover  the  place  which 
I  agreed  to  sell  to  you,  and  receive  deed  im- 
mediately, it  will  be  necessary  for  me  to  make 
other  arrangements.  Unless  delayed  by  causes 
beyond  my  control,  shall  be  in  position  to  give 
possession  in  about  thirty  days.  In  the  event 
I  fail  to  give  you  possession  at  the  time  men- 
tioned, I  would,  of  course,  expect  to  pay 
rent  on  the  place  until  I  did  give  possession. 
You  can  do  as  you  wish  about  the  matter; 
but  unless  I  hear  from  you  immediately  with 
remittance,  I  shall  proceed  to  make  other 
arrangements." 

January  3,  1920,  Hackett  to  Ladson: 

"Your  letter  of  January  2d.  I  beg  to  re- 
fer you  to  my  letter  of* July  7th,  as  follows: 
'Referring  to  my  letter  of  June  30th,  and 
confirming  my  verbal  understanding  with  yon,  I 
will  take  the  house  at  the  price  named,  $6,000. 
We  are  to  pass  papers  when  you  are  ready  to 
vacate  same;  the  understanding  being  that 
you  are  to  occupy  same  until  you  complete 
your  new  house.*  •  ♦  ♦  I  am  very  much 
surprised  at  your  failure  to  carry  out  your 
agreement  in  this  matter;  however,  if  you 
insist,  I  beg  to  advise  that  i  will  be  able  to 
pay  you  on  Monday,  or  as  soon  thereafter' as 
you  present  me  a  warranty  deed,  which  will  be 
passed  by  my  attorney,  six  thousand  dollars 
($6,000)  in  cash,  and  wind  up  this  transaction, 
the  lot  being  85x107,  according  to  your  letter 
of  June  30th." 

March  9,  1920,  Ladson  to  Hackett: 

"I  have  decided  not  to  dispose  of  the  place 
where  I  now  reside,  and  about  which  we  talk- 
ed some  time  ago." 


"Yours  of  the  9th.  To  say  that  I  am  unr- 
prised  at  same  is  putting  it  mildly.  I  bought 
this  house  from  you  fair  and  square,  and  as 
soon  as  I  had  arranged  to  buy  it  sold  my  lot 
where  I  had  intended  building,  and  have  been 
waiting  for  possession  for  months.  The  house 
I  am  in  had  been  rented  out  from  me,  and  I 
nave  no  place  to'  go.  I  have  arranged  for 
furniture  and  rugs  for  this  place.  I  have  been 
waiting  for  possession  for '  months  and  hold- 
ing money  to  pay  for  same,  and  even  offered 
you  several  times  in  person  and  in  writing  to 
pay  for  the  place  before  I  got  possession  if 
you  paid  rent." 

March  17,  1920,  Ladson  to  Hackett: 

t 

*'In  reply  to  your  letter  of  March  10th,  wish 
to  say  that  you  are  at  liberty  to  proceed  in 
any  way  you  might  deem  advisable.  So  far 
as  your  having  tendered  me  settlement,  wish 
to  state  that  you  have  never  tendered  me  one 
penny." 

The  petition  further  recites  that  upon 
receipt  of  the  letter  of  March  17th  the  pe- 
titioner tendered  to  the  defendant  $6,000  in 
lawful  money  of  the  United  States,  in  com- 
pliance with  his  obligation  to  purchase  the 
house  and  lot  from  the  defendant,  which 
said  tender  the  defendant  then  and  there  re- 
fused, and  further  alleges  that  petitioner 
"here  and  now  makes  tender  of  said  purchase 
price  of  $6,000  for  said  real  estate  and  dwell- 
ing house  situated  thereon." 

The  defendant  interposed  a  demurrer  on 
the  grounds,  that  the  petition  set  forth  no 
cause  of  action ;  that  the  alleged  contract  set 
out  In  the  petition  does  not  with  sufficient 
particularity  describe  the  land  sued  for;  that 
the  plaintiff  did  not  comply  with  the  terms 
of  the  alleged  contract ;  that  there  is  no  legal 
contract  set  forth  In  the  petition;  and  that 
the  letters  set  out  in  the  petition  to  consti- 
tute the  alleged  contract  do  not  comply  with 
the  statute  of  frauds. 

The  demurrer  was  sustained  and  the  peti- 
tion dismissed.    The  plaintiff  excepted. 

HIU  &  Gibson,  of  Moultrie,  for  plaintiff 
in  error. 

James  Humphreys,  of  Moultrie,  and 
Branch  &  Snow,  of  Quitman,  for  defendant 
in  error. 

GILBERT,  J.    Judgment  afi^med. 
All  the  Justices  concur,  except  Him  J*i 
dissenting. 
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(152  Ga.  299) 

WINOKUR  V.  HARN,  Sheriff.    (No.  2809.) 
(Supreme  Court  of  Georgia.     Nov.  17»  192L) 

(Syllabus  hy  the  Court,) 

Assignments  controlled  by  decisions  in  other 
cases. 

The  assignments  of  error  in  this  case^  ex- 
cept where  expressly  abandoned,  are  control- 
led adversely  to  the  plaintiff  in  error  by  the 
cases  of  Jones  v.  Hicks,  150  Ga.  657,  104  S.  E. 
771,  11  A.  L.  R,  1315.  and  NeviUe  ▼.  State, 
108  S.  B.  802  (decided  October  14,  1921), 
and  the  authorities  therein  cited. 

Error  from  Superior  Court,  Bryan  County ; 
W.  W.  Sh€f)i)ard,  Judge. 

Action  between  Sam  Winokur  and  H.  I. 
Ham,  Sheriff.  Judgment  for  the  latter,  and 
the  former  brings  error.     Affirmed. 

See,  also,  102  S.  E.  902. 

H.  Mercer  Jordan,  Aaron  Kravitch,  and 
Edwin  A.  Cohen,  all  of  Savannah,  for  plain- 
tiff in  error. 

J.  Saxton  Daniel,  Sol.  Gen.,  of  Claxton, 
for  defendant  in  error. 

GILBERT,  J.  Judgment  afDrmed.  All 
the  Justices  concur,  except  FISH,  C.  J.«  ab- 
sent because  of  slcknesa 


(162  Ga.  468) 

BROWN  V.  BROWN.    (No.  2381.) 

(Supreme  (3onrt  of  Georgia.    Jan.  10,  1922.) 

(Syllabus  by  the  Court,) 

i.  Divorce  ^=9239— Provisions  for  alimony  and 
allowance  for  support  of  child  not  void  be- 
cause first  verdict  contained  no  such  provi- 
sion. 

In  a  suit  by  a  husband  against  his  wife, 
for  divorce  on  the  ground  of  cruel  treatment, 
the  wife  denied  the  acts  of  cruelty  alleged,  and 
made  coxmter  charges  of  cruelty  on  the  part 
of  the  husband,  on  the  basis  of  which  she  pray- 
ed for  divorce;  she  prayed  also  for  permanent 
alimony  for  herself  and  minor  child,  the  issue 
of  the  marriage.  On  the  first  trial  a  verdict 
was  returned,  finding  a  divorce  for  the  plain- 
tiff, and  at  a  subsequent  term  a  second  verdict 
was  returned,  finding  a  total  divorce  for  the 
plaintiff  and  removing  the  disabilities  of  the 
wife.  The  verdict  also  provided  that  the  hus- 
band should  pay  to  the  wife,  as  permanent  ali- 
mony, a  stated  sum  per  month  so  long  as 
she  shall  remain  unmarried,  and  that  another 
stated  sum  be  paid  to  a  named  third  person 
for  support  of  the  child,  until  be  shall  attain 
the  age  of  18  years.  Held,  tjiat  so  much  of 
such  second  verdict  as  finds  alimony  for  the 
wife  and  makes  provision  for  the  child  is  not 
contrary  to  law  or  void  on  the  ground  that  the 
first  verdict,  being  against  the  wife,  was  con- 
clusive against  her  right  to  alimony.  Civil 
Code  1910,  §§  2954,  2981 ;   Davis  v.  Davis,  134 


Ga.  804  (2).  68  S.  B.  694,  30  L.  B.  A.  (N.  S.) 
73,  20  Ann.  Cas.  20. 

2.  Divorce  ^==>I84(  12)— Charge  inapt  on  Issae 
on  wlilch  Jury  found  for  plaintiff  not  reversi- 
ble error. 

The  charge  complained  of  in  the  amendment 
to  the  motion  for  new  trial  furnished  no  cause 
for  reversal.  If  the  language  employed  by 
the  court  was  inapt  on  the  issue  as  to  whether 
the  plaintiff  was  entitled  to  a  divorce,  the  jury 
having  found  in  his  favor  on  that  issue,  the 
charge  was  not  harmful  to  the  plaintiff. 

3.  Divorce  ^=S9240( 5)— Allowance  for  alimony 
and  support  of  child  held  not  excessive. 

The  amount  of  the  allowance  was  not  ex- 
cessive, and  the  evidence  was  sufficient  to  sup- 
port the  verdict 

Error  from  Superior  Court,  Floyd  County ; 
W.  M.  Henry,  pro  hac  vice.  Judge. 

Suit  for  divorce  by  W.  J.  Brown  against 
Hat  tie  E.  Brown.  Judgment  granting  a  di- 
vorce, but  allowing  alimony,  etc,  to  the  v^fe, 
and  plaintiff  brings  error.    AflSrmed. 

In  1913  W.  J.  Brown  instituted  suit  for  di- 
vorce against  Hattie  E.  Brown.  The  petition 
alleged  cruel  treatment  as  follows: 

"Defendant  has  been  cruel  and  inhumane  in 
her  conduct  towards  petitioner  for  a  long 
time,  abusing  him  in  every  way  she  could 
think  of,  striking  him,  threatening  him,  threat- 
ening his  life,  destroying  and  concealing  his 
property  and  belongings,  interfering  with  him 
in  the  exercise  of  his  practice,  he  being  a 
practicing  physician,  maligned  and  slandered 
him  before  his  patients,  and  had  made  Ufe 
just  as  miserable  for  him  as  possible  for  sev- 
eral years,  which  culminated  on  this  date  in 
her  driving  him  from  his  home  after  striking 
and  beating  him  with  heavy  sticks  of  wood 
without  cause  and  without  justification.  Peti- 
tioner is  unable  to  endure  said  conduct  any 
longer;  that  the  same  has  caused  him  great 
pain,  great  agony,  and  great  humiliation,  and 
entitles  him  to  a  total  divorce." 

The  defendant  filed  an  answer,  denying  the 
alleged  grounds  of  cruel  treatment,  and  by 
way  of  cross-petition  set  up  cruel  treatment 
upon  the  part  of  the  husband,  as  follows: 

''That  during  their  first  period  of  cohabita- 
tion, and  a  short  time  before  they  first  sepa- 
rated, petitioner  began  drinking  heavily,  and 
while  under  the  influence  of  intoxicants  her 
said  husband  was  sullen,  cross,  and  vindictive 
towards  her,  calling  her  foul,  vUe,  and  slander- 
ous names;  that  he  often  struck,  kicked,  and 
beat  this  defendant,  and  on  the  date  of  their 
first  separation  as  aforesaid  her  said  husband 
threw  a  bowl  of  water  on  this  defendant  and 
her  12  months  old  baby,  and  because  of  said 
treatment  defendant  was  forced  to  leave  peti- 
tioner, being  unable  to  live  longer  with  him. 

•    ♦    •    On  the day  of  December,  1911, 

and  at  the  earnest  solicitation  of  petitioner, 
who  was  then  sick  with  la  grippe,  defendant 
agreed  to  resume  her  relations  with  him.  «  *  • 
After  having  gone  back  to  petitioner    •    •    • 


^SRFor  other  cases  see  same  topic  and  KEY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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[be]  was  reasonably  coosiderate  of  his  said 
wife  for  about  6  months,  after  which  period  of 
time  he  again  became  cross,  sullen,  and  abusive 
towards  her,  and  would  go  for  weeks  without 
speaking  a  kind  word  to  her,  and  would  be- 
come enraged  at  her  when  she  tried  to  speak 
with  and  comfort  him,  and  would  grit  his  teeth 
together  and  strike  his  hands  and  feet  in  an- 
get  at  her;  that  about  four  weeks  before  their 
last  separation  petitioner  accused  defendant  of 
stealing  his  money,  and  said  to  her,  *You  are 
the  one  who  got  it,  you  black  whoring  bitch;' 
that  on  another  occasion  he  became  angry  with 
her  without  the  slightest  cause  and  slapped  her 
fBce;  that  about  two  weeks  before  her  baby 
was  born  petitioner  became  angry  with  defend- 
ant, who  was  then  sick  and  far  advanced  with 
child;  and  when  defendant  asked  her  said  hus- 
band, who  had  been  out  late  at  night,  why  he 
had  not  come  home  to  her,  he  replied,  'It  is 
none  of  your  business,*  and  thereupon  struck 
her  in  the  face  and  on  her  side  and  knocked 
and  shoved  her  backwards,  causing  her  severe 
and  excruciating  pain  and  physical  suffering, 
so  much  BO  that  when  her  baby  was  born,  some 
two  weeks  later,  she  was  unable  to  leave  her 
bed  for  six  weeks,  which  she  charges  and  be- 
lieves was  resultant  of  said  treatment  of  her 
when  in  a  pregnant  condition.  •  *  ^  On  the 
29th  day  of  May,  1913,  petitioner  became  very 
angry  because  of  some  fault  he  claimed  to  have 
found  with  the  meals  prepared  for  him,  calling 
her  vulgar,  obscene,  and  foul  names,  which  she 
is  loath  to  repeat  unless  required  to  do  so, 
which  was  to  her  great  mortification,  embar- 
rassment, and  anguish  of  defendant;  that  de- 
fendant's daughter,  a  young  girl  18  years  of 
age,  said  to  petitioner,  *If  you  are  not  pleased 
with  the  dinner,  you  will  have  to  go  somewhere 
else  and  get  some  other  person  to  cook  it,' 
whereat  petitioner  became  enraged  and  slapped 
defendant's  daughter  and  struck  her  in  the 
face.  ♦  ♦  •  Because  of  all  of  said  treatment 
and  much  more  that  defendant  cannot  enumer- 
ate, she  was  compelled  to  leave  her  said  hus- 
band, and  did  leave  him  on  said  last-named 
date,  and  has  since  lived  in  a  bona  fide  state  of 
separation  from  her  said  husband;  that  she 
has  constantly  been  in  dapger  of  injury  to  her- 
self, her  health,  life,  and  limb,  and  her  healtn 
was  materially  affected  thereby." 

The  defendant  also  prayed  for  temporary 
and  permanent  alimony,  attorney's  fees,  and 
for  support  of  herself  and  minor  child,  the  is- 
sue of  snch  marriage. 

On  November  11,  1914,  the  Jury  returned  a 
first  verdict  as  follows: 

"We,  the  jury,  find  in  favor  of  the  plaintiff, 
and  that  a  total  divorce  be  granted  him;  that 
is  a  divorce  a  vinculo  matrimonii,  upon  legal 
principles,  between  the  parties." 

On  August  11,  1915,  the  jury  returned  a 
second  verdict  as  follows: 

"We,  the  jury,  find  that  suflScient  evidence 
has  been  submitted  to  our  consideration  in  be- 
half of  the  plaintiff  to  authorize  the  granting  to 
him  of  a  total  divorce,  that  is  to  say  a  divorce 
a  vinculo  matrimonii,  on  legal  principles,  be- 
tween the  parties;    and  we  further  fin^  that 


B.  Brown,  be  removed,  and  she  be,  to  all  in« 
tents  and  purposes,  a  feme  sole,  and  allowed 
to  remarry.  We  further  find  and  award  as  per* 
manent  alimony  to  the  defendant,  Mrs.  Hattio 
E.  Brown,  the  house  and  lot  to  itself,  near 
Cherokee  Hosiery  Mills,  in  Rome,  Oa.;  and 
also  we  so  allow  her  the  sum  of  $10  per  month, 
payable  monthly  by  the  plaintiff,  W.  J.  Brown, 
so  long  as  she  remains  single.  We  further  find 
and' allow  to  the  child,  W.  J.  Brown,  Jr.,  son 
of  the  parties,  the  sum  of  $100  per  year,  paya- 
ble quarterly,  by  the  said  plaintiff,  until  ho  ar- 
rives at  the  age  of  18  years,  to  be  paid  for  his 
benefit  to  J.  N.  Crosier  of  said  county.'* 

After  the  second  verdict  and  during  the 
same  term  of  court,  the  plaintiff  made  a  mo- 
tion for  new  trial,  upon  the  grounds: 

"(1)  That  all  that  part  of  the  verdict  of  said 
jury,  and  the  decree  rendered  and  based  there- 
on, which  awards  alimony  to  the  defendant,  and 
which  awards  alimony  to  the  child,  W.  J. 
Brown,  Jr.,  is  contrary  to  law,  and  without  evi- 
dence to  support  it.  (2)  That  all  that  part  of 
the  verdict  of  said  jury,  and  the  decree  ren- 
dered based  thereon,  which  awards  alimony  to 
the  defendant,  and  which  awards  alimony  to  the 
child,  W.  J.  Brown,  Jr.,  is  contrary  to  the  evi- 
dence, and  against  the  principles  of  justice  and 
equity.'* 

Another  ground  was  added  by  amendment, 
which  alleged: 

"That  the  court  erred  in  charging  the  jury 
as  follows:  'Now,  gentlemen,  there  is  before 
you  evidence  as  to  the  payment  for  certain 
property,  some  question  as  to  what  money  went 
to  pay  for  certain  real  estate,  and  certain  per- 
sonal property,  and  support  of  the  family. 
Now  I  charge  you  that  that  has  got  nothing 
to  do  with  this  case,  only  for  this  purpose: 
You  may  consider  those  facts  for  the  purpose 
of  throwing  light,  if  they  do  so,  on  the  con- 
duct of  the  parties  on  those  questions,  where 
there  is  or  may  be  a  dispute  as  to  the  conduct 
or  acts  of  either  of  the  parties.  You  may  con- 
sider this  evidence  I  have  alluded  to,  if  it  aids 
you  in  any  way.  You  may  also  consider  it  on 
the  question  of  whether  you  will  or  will  not 
find  alimony  in  the  case,  and  what  amount  you 
will  find,  if  you  find  any  alimony.'  The  error 
being:  (a)  That  the  court  should  have  stopped 
after  the  words,  'where  there  is  or  may  be  a 
dispute  as  to  the  conduct  or  acts  of  either  of 
the  parties,'  thereby  limiting  the  purpose  and 
effect  of  such  testimony  as  the  court  was  charg- 
ing upon;  for,  as  movant  insists,  as  a  matter 
of  law  such  purpose  and  effect  were  the  only 
consideration  the  jury  was  legally  authorized 
to  give  such  evidence,  and  the  error  being  in 
not  thus  limiting  the  consideration  of  such  evi- 
dence, and  in  authorizing  any  further  and  dif- 
ferent consideration  by  giving  the  additional 
charge  as  follows:  *You  may  consider  this  evi- 
dence I  have  alluded  to  if  it  aids  you  in  any 
way.  You  may  also  consider  it  on  the  question 
of  whether  you  will  or  will  not  find  any  ali- 
mony,' which  so  enlarged  the  authority  of  the 
jury  that  they  might  consider  snch  evidence 
for  any  and  all  purposes;  which  movant  sub- 
mits was  error  and  contrary  to  law.  (b)  The 
charge,  *You  may  consider  this  evidence  I  have 
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submits,  destroyed  all  limitation  of  the  force 
and  effect  such  evidence  was  to  have,  and  gave 
to  the  jury  the  right  to  use  such  evidence  upon 
the  consideration  and  determination  of  any  and 
all  questions  in  the  case,  and  was  greatly  preju- 
dicial to  movant  upon  the  question  of  alimony, 
and  therefore  error,  (c)  The  charge,  'You  may 
also  consider  it  on  the  question  of  whether  you 
will  or  will  not  find  any  alimony,'  movant  sub- 
mits was  error,  because  it  authorized  the  jury 
to  find  alimony  against  plaintiff  upon  the  issue 
made  by  such  dispute  as  to  property  rights,  if 
they  found  in  favor  of  defendant's  contentions, 
and  was  therefore  greatly  prejudicial  to  movant 
and  contrary  to  law— the  law  not  authorizing 
alimony  to  a  wife  upon  any  such  basis.  Movant 
submits  that  the  charge  aforesaid  authorized  a 
recovery  of  alimony  if  the  jury  found  this  mov- 
ant put  money  of  his  wife  and  her  children  in 
property  that  this  movant  bought  on  his  own 
behalf,  or  improved  his  property  with  such 
funds,  which  was  greatly  prejudicial  to  mov- 
ant's rights,  and  was  error,  being  contrary  to 
law,  in  that  the  law  does  not  authorize  alimony 
upon  such  basis,  but,  on  the  contrary,  a  re- 
covery upon  such  basis  in  behalf  of  defendant 
should  have  been  in  an  action  for  money  had 
and  received,  or  money  and  property  intrusted 
to  movant  by  defendant  for  her  use  and  bene- 
fit" 

Another  ground  was  added  by  amendment 
as  follows: 

"Because  it  appearing  by  the  proceedings  in 
this  case  that  a  jury  in  this  court  had  hereto- 
fore found  the  issues  made  by  the  cross-peti- 
tion in  favor  of  plaintiff,  now  movant,  and 
against  the  defendant,  it  was  conclusive  that 
she  was  at  fault,  and  therefore  not  entitled  to 
alimony;  and  therefore  said  verdict  for  ali- 
mony was  contrary  to  law  and  the  evidence. 
Because  said  verdict  was   grossly  excessive." 

On  the  question  of  cruel  treatment  by  the 
respective  parties  towards  the  other,  as  al- 
leged in  the  pleadings,  the  evidence  was  con- 
flicting and  sufficient  to  have  authorized  a 
verdict  either  way.  As  to  his  financial 
worth,  the  plaintiff  testified: 

"I  own  those  two  homes.  And  own  an  auto- 
mobile. *  *  *  I. own  a  house  at  the  Chero- 
kee Hosiery  Mill.  That  house  and  lot  is  worth 
$500.  I  own  no  other  property.  Might  say  a 
hundred  dollars  worth  of  note  accounts.  My 
practice  is  not  as  well  as  I  would  like  to  have 
it,  about  enough  to  pay  current  expenses. 
Enough  to  eat  and  wear  and  run  an  automo- 
bile. That  house,  No.  116,  cost  me  about  $1,- 
250  or  $1,500,  and  is  worth  that  That  other 
house  cost  me  $900  about.  The  two  together 
cost  me  ..bout  $2,150.  The  other  house  is 
worth  about  $500.  My  real  estate  is  worth 
about  $3^000.'* 

He  was  a  practicing  physician.  There  was 
one  child,  the  issue  of  the  marriage.  At  the 
time  of  the  marriage,  the  defendant  was  a 
widow  and  had  six  children  by  her  former 
marriage.  They  were  all  minors.  Four  of 
them  worked.  The  defendant  kept  boarders 
and  sewed  for  other  people.    The  earnings  of 


the  defendant,  as  well  as  those  of  her  diil* 
dren,  by  consent  were  generally  turned  over 
to  the  plaintiff  as  they  were  received.  Un- 
der conflicting  evidence  the  Jury  was  author- 
ized to  find  that  these  earnings  contributed 
substantially  to  payment  for  the  real  estate 
owned  by  the  husband,  as  well  as  for  the 
support  of  the  family.  The  plaintiff's  motion 
for  new  trial  remained  pending  in  court  un- 
til December  11,  1920,  at  which  time  it  was 
overruled.  The  exception  is  to  the  Judgment 
refusing  a  new  trial. 

Harris  &  Harris  and  M.  B.  Eubanks,  all  of 
Bome,  for  plaintiff  in  error. 

C.  H.  Porter  and  0. 1.  Carey,  both  of  Bome, 
for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(152  Ga.  582) 

COX  V.  DORSEY,  Governor.    (No.  2685.) 
(Supreme  Court  of  Georgia.     Jan.  12,  1922.) 

(Syllahui  by  the  Court) 

1.  Ball  <=>62— Recognizance  for  appoaranoe  to 
answer  ''accusation"  held  to  Include  war- 
rant. 

Under  the  facts  stated  in  the  question,  the 
term  ''accusation''  in  the  recognizance  la 
broad  enough  to  include  the  term  "warrants.** 
See  Cleveland  ▼.  Brown,  141  Ga.  829,  82  S. 
B.  243;  Foote  v.  Gordon,  87  Ga.  277,  13  S. 
B.  512. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accuse— 
Accused — Accusation.] 

2.  Ball  ^saSO— Obligors  presomed  to  have  bn- 
derstood  that  recognizance  for  appearanoe 
to  answer  accusation  Included  a  warrant. 

Accordingly  it  should  be  presumed  that  the 
obligors  in  the  bailk  bond  understood  when 
they  executed  it  that  the  term  "accusation" 
therein  referred  to  a  "warrant.** 

Hill  and  Gilbert,  JJ.,  dissenting. 

Certified  Questions  from  Court  of  Appeals. 

Suit  by  H.  M.  Dorsey,  Ck>vemor,  against 
J.  D.  Ck>x.  Judgment  against  defendant, 
and  he  brought  error  to  the  Court  of  Appeals, 
which  certifled  questions  to  the  Supreme 
Court    Questions  answeried. 

s 

The  Court  of  Appeals  propounded  to  this 
court  the  following  questions: 

"This  was  a  suit  to  forfeit  a  bail  bond  given 
in  a  criminal  case.  The  recognizance  pro- 
vided that  the  principal  therein  should  per- 
sonally be  and  appear  at  the  municipal  court 
of  Columbus  on  a  named  day,  'to  answer  an 
accusation;  indictment,  for  the  offense  of  mis- 
demeanor.* The  petition  to  forfeit  the  recog- 
nizance showed  that  on  the  day  named  there- 
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In  for  the  appearance  of  the  accused  in  the 
municipal  court  of  Colambus,  to  answer  to 
the  charge  of  misdemeanor,  the  only  accusation 
against  him  pending  in  the  court  was  a  warrant 
issued  by  that  court  The  criminal  jurisdic- 
tion of  the  municipal  court  of  Columbus  is 
limited  to  that  of  justices'  courts,  viz.  to  is- 
sue warrants,  hold  courts  of  inquiry,  and  dis- 
charge or  bind  over  defendants  to  the  higher 
courts.  Acts  1915,  p.  64.  Under  these  facts, 
is  the  term  'accusation'  in  the  recognizance 
broad  enough  to  include  the  term  'warrant,' 
and  should  it  be  presumed  that  the  obligors  in 
the  bail  bond  understood  when  they  executed 
it  that  the  term  'accusation'  therein  referred 
to  a  warrant?  See,  in  this  connection,  Penal 
Code  1910,  §  931;  Gordon  ▼.  State,  102  Qa. 
673,  679,  29  S.  B.  444;  Cleveland  v.  Brown, 
141  Ga.  829,  82  S.  E.  243;  Colquitt  ▼.  Smith, 
65  Ga.  842;  '  Roberts  v.  Gordon,  86  Ga.  387, 
12  S.  E.  648;  Hudson  ▼.  State,  91  Ga.  553,  18 
8.  E.  432;  Bethune  ▼.  Doner,  10  Ga.  235." 

Geo.  C.  Palmer  and  Ed.  Wohlwender,  both 
of  Colambus,  for  plaintiff  in  error. 

C.  F.  McLaughlin,  Sol.  Gen.,  of  Columbus, 
for  defendant  In  error.  , 

PER  CURIAM.  Certified  questions  an- 
swered.   All  the  Justices  concur,  except 

Hllili  and  GILBERT,  JJ.  (dissenting). 
The  undertaking  of  obligors  in  a  criminal 
recognizance  is  stricti  juris.  They  cannot  be 
bound  further  than  the  very  terms  of  their 
contract.  Colquitt  y.  Smith,  65  Ga.  341,  342 ; 
Roberts  t.  Gordon,  86  Ga.  386,  12  8.  E.  648. 


(152  Ga.  629) 

COCHRAN  V.  8TANSELL,  Wardea. 
(No.  2659.) 

(Supreme  Court  of  Georgia.     Jan.  12,  1922.) 

(SyUalui  ly  the  Court,) 

Appeal  and  error  «s»78l(l)— Writ  dismissed 
when  question  has  become  moot. 

Under  the  ruling  in  the  case  of  Samuels  t. 
Lanford,  149  Ga.  167,  99  S.  B.  532,  the  ques- 
tion involYcd  in  this  case  has  become  moot,  as 
was  made  to  appear  without  denial  at  the  time 
of  the  argument  of  the  case  in  this  court; 
and,  applying  the  ruling  made  in  the  case  dted, 
the  writ  of  error  will  be  dismissed. 

Elrror  from  Superior  Court,  Paulding 
Ck>unty;  F.  A.  Irwin,  Judge. 

Action  between  J.  A.  Cochran  and  R.  O. 
Stansell,  warden.  Judgment  for  the  latter, 
and  the  former  brings  error.  Writ  dis- 
missed. 

J.  S.  James,  of  Atlanta,  for  plaintiff  in 
error. 

J.  R.  Hutcheson,  Sol.  (Jen.,  of  Douglasville, 
for  defendant  in  error. 

BEX3K,  P.  J.  Writ  of  error  dismissed.  All 
the  Justices  concur. 
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,     (152  Ga.  496) 
JONES  V.  HUBBELL.     (No.  2683.) 


(Supreme  Ck>urt  of  Georgia.    Jan.  U,  1922.) 

fSyllahue  hy  the  Court.) 

1.  Appeal  and  error  ^s>588— Evidence  not  re- 
viewed when  not  properly  briefed;  objections, 
motions,  arguments,  etc,  not  properly  In- 
cluded in  brief  of  cvlitencc. 

'The  Supreme  Court  will  not  review  the 
evidence  in  a  case,  when  it  is  apparent  that 
there  has  heen  no  bona  fide  effort  to  brief 
the  evidence  as  required  by  law,  and  when  the 
document  purporting  to  be  a  brief  of  the  evi- 
dence is  extensively  interspersed  with  objections 
to  testimony,  statements,  motions,  and  argu- 
ments of  counsel,  rulings  of  the  court,  evi- 
dence to  which  objections  were  sustained,  and 
also  with  colloquies  between  counsel  and  court, 
none  of  which  could  properly  have  been  placed 
in  a  brief  of  evidence.  Equitable  Mortgage  Co. 
V.  Bell,  115  Ga.  651;  Graham  v.  Bazley,  117 
Qa.  42;  WaU  v.  Mercer,  119  Ga.  346." 

2.  Appeal  and  error  ^=9639(2)— Judgment  af- 
firmed, when  there  is  no  question  reviewable 
without  referenoe  to  evidence  which  Is  not 
property  briefed. 

^Yhere,  in  such  a  case,  no  question  is 
presented  for  decision  which  can  be  determined 
without  reference  to  the  evidence,  the  judg- 
ment of  the  court  below  must  be  affirmed. 
McComb  V.  Hines.  123  Ga.  246,  51  S.  B.  300; 
Roberts  v.  Bowell,  152  Ga.  — ,  108  S.  E.  466. 

Error  from  Superior  Court,  Bibb  (bounty ; 
Malcolm  D.  Jones,  Judge. 

Action  between  Annie  Jones  and  G.  W. 
HubbeU,  executor.  Judgment  for  the  latter, 
and  the  former  brings  error.    Affirmed. 

D.  W.  McCoy  and  J.  D.  Hughes,  both  of 
Macon,  for  plaintiff  in  error. 

Walter  De  Fore  and  Jas.  C.  Estes,  both  of 
Macon,  for  defendant  in  error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  conciur. 

(152  Ga.  415) 
BASS   V.  STATE.    (No.  2648.) 

(Supreme   Court  of  Georgia.    Dec.   15,   1921. 
Rehearing  Denied  Jan.  18,  1922.) 

(SyUahuM  by  the  Court.) 


i.  Criminal  law  ^s»  1 093— Error  in  ruling  on 
evidenoe  oannot  be  assigned  in  bill  of  excep- 
tions complaining  of  Judgment  denying  new 
trial. 

Where  a  defendant  on  being  convicted  of  a 
crime  makes  a  motion  for  new  trial,  and  more 
than  60  days  after  the  verdict  tenders  a  bill  of 
exceptions  complaining  of  the  judgment  over- 
ruling such  motion,  error  cannot  be  separately 
assigned  in  the  bill  of  exceptions,  complaining 
of  a  ruling  of  the  court  made  at  the  trial  on 
the  admissibility  of  evidence.  The  complaint  in 
the  bill  of  exceptions,  invoking  a  ruling  on  cer- 
tain constitutional  questions  based  on  alleged 
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error  La  the  admission  of  evidence,  cannot  be 
considered. 

2.  CrimlBal  law  ^=9696  (7)— Motion  to  rule 
out  evidence  admissible  In  part  properly 
overruled. 

Where  a  motion  is  made  to  rule  out  the  en- 
tire evidence  of  a  witness  in  mass,  and  a  part 
of  the  same  is  competent  evidence  and  unob- 
jectionable, it  is  not  error  to  overrule  the  mo- 
tion. Applying  this  ruling,  the  assignment  of 
error  bas^d  on  the  ground  of  the  motion  for 
new  trial  which  complains  of  the  refusal  of  the 
court  to  rule  out  the  testimony  of  the  physician, 
as  to  the  nature  of  the  wounds,  cause  of  the 
death,  dying  declarations,  etc.,  is  without  merit. 

3.  CrfmlnaJ  law  <&=»9I8(8,  10,  II)— That  trial 
Judge  left  bench  during  argument  not  ground 
for  new  trial  in  absence  of  injury;  injury 
from  Improper  argument  bold  not  due  to 
Judge's  absenoe  from  bench. 

The  fact  that  the  trial  judge  leaves  his 
seat  on  the  bench  and  remains  a  few  feet  away 
in  the  courtroom  for  a  short  while  during  the 
argument  of  the  attorney  for  the  state  is  no 
cause  for  granting  the  defendant  a  new  trial, 
where  it  is  not  shown  that  injury  has  resulted 
to  the  defendant  Pritchett  v.  State,  92  Ga. 
C5  (2),  18  S.  E.  536. 

It  was  alleged  that  the  defendant  was  injured, 
because  his  attorney  desired  to  move  the  court 
to  expunge  certain  remarks  made  by  tiie  at- 
torney for  the  state,  and  to  move  for  a  mistrial 
on  account  of  such  remarks,  but  could  not  do 
so  on  account  of  absence  of  the  judge,  and 
when  the  judge  resumed  his  seat  on  the  bench 
the  matter  had  "passed  out  of  his  [the  attor- 
ney's] mind."  Held,  that  even  if  the  remarks 
were  improper,  any  possible  injury  to  the  de- 
fendant was  attributable  to  the  failure  of  de- 
fendant's attorney  to  make  appropriate  objec- 
tion and  motion  for  mistrial,  and  not  to  any 
improper  absence  of  the  judge. 

4.  Criminal  law  ^=»778(4)  —  instruction  on 
presumption  of  innocence  not  erroneous. 

It  was  not  erroneous  to  charge  the  jury, 
"The  defendant  in  this  case,  as  in  all  criminal 
cases,  enters  into  the  trial  of  the  case  with 
the  presumption  of  innocence  in  his  favor,  and 
that  goes  with  him  throughout  the  entire  trial 
until  met  and  overcome  by  evidetice  satisfac- 
tory to  you  of  his  guilt  beyond  a  reasonable 
doubt,"  the  alleged  ground  of  error  being  that 
the  jury  should  have  been  instructed  "that  the 
burden  of  proof  was  upon  the  state  to  prove 
the  defendant's  guilt  beyond  a  reasonable  doubt, 
and  that  the  state  had  to  carry  this  burden 
before  the  jury  could  convict  the  defendant" 

5.  Criminal  law  ^=»786(2)—- Charge  concerning 
defendant's  statement  held  sutlioiently-  full 
and  not  erroneous. 

The  judge  charged:  "The  defendant  has 
ikiade  a  statement  in  your  hearing.  You  can 
give  to  that  statement  just  such  weight  and 
credit  as  you  think  it  is  entitled  to  receive. 
Xou  may  believe  it  in  preference  to  the  sworn 
testimony,  and  acquit  the  defendant"  Held, 
that  this  charge  was  not  erroneous  for  the 
alleged  reason  that  "the  court  failed  in  this 
immediate  connection  to  charge  the  jury  that 
the  defendant  had  a  right  under  the  law  to 


make  a  statement,  and  that  they  could  believe 
it  in  preference  to  the  sworn  testimony  if  they 
wished  to  do  so.  This  charge  on  the  defend- 
ant's statement  is  not  full  enough,  and  does  not 
charge  the  statutory  law  on  the  subject  so  that 
the  jury  could  understand  it" 

6.  Homicide  ^=»286  (2)— Evidence  held  to  au- 
thorize charge  defining  express  malice. 

The  evidence  authorized  the  charge  defining 
express  malice,  in  the  language  of  the  Pen. 
Code  1910,  §  61. 

7.  Criminal  law  ^=»828— Homicide  ^=»304— 
Instruotion  on  killing  by  misfortune  or  acci- 
dent held  applicable;  further  instruction 
should  be  requested  in  writing. 

The  court  charged:  "The  defendant  insists 
in  this  case  that  the  killing  was  the  result  of 
an  accident;  and  upon  that  subject  I  charge 
you  as  follows:  A  person  shall  not  be  found 
guilty  of  any  crime  or  misdemeanor' committed 
by  misfortune  or  accident  and  where  it  satis- 
factorily appears  that  there  was  no  evil  design 
or  intention  or  culpable  neglect."  Held,  that 
this  charge  stated  a  correct  principle  of  law 
applicable  to  the  case.  If  the  defendant  de- 
sired further  instructions  on  the  subject  there 
should  have  been  an  appropriate  written  re- 
quest 

8.  Homicide  ^s»203(l,  3),  2l8~Deoeased  must 
believe  he  is  dying  when  making  dying  dec- 
laration; consciousness  of  approaching  death 
may  be  inferred  from  nature  of  wound,  etc.; 
evidence  held  to  authorize  charge  sitbmittino 
question  of  dying  declaration. 

"In  order  to  make  dying  declarations  admis- 
sible in  evidence,  the  deceased  must  not  only 
be  actually  in  extremis,  but  he  must  believe 
that  he  is  in  a  dying  condition.  And  this  con- 
sciousness may  be  inferred,  not  only  from  the 
statements  of  the  party,  but  also  from  the  na- 
ture of  the  wound,  and  other  circumstances." 
Campbell  v.  State,  11  «a,  353  (3);  Washing- 
ton V.  State.  137  Ga.  218»  73  S.  E.  512;  Fita- 
patrick  V.  State,  149  Ga.  75,  09  S.  E.  12a 

Applying  this  rule,  the  evidence  authorized 
the  charge:  "It  is  insisted  by  the  state  that 
the  deceased  made  a  dying  declaration;  and 
I  charge  you,  that  the  court  leaves  it  to  you 
whether  or  not  a  dying  declaration,  in  fact  has 
been  made.  I  charge  you  that  dying  declara- 
tions, made  by  any  person  in  the  article  of 
death,  who  is  conscious  of  his  condition,  as  to 
the  cause  of  his  death  and  the  person  who 
killed  him,  are  admissible  in  evidence  in  a 
prosecution  for  the  homicide.  A  dying  declara- 
tion, if  you  find  from  the  evidence  that  one 
was  made,  must  not  be  considered  by  the  jury 
unless  you  are  satisfied  beyond  a  reasonable 
doubt  from  the  evidence  that  such  declaration 
was  made  when  the  deceased  was  in  the  article 
of  death,  and  that  she  knew  at  the  time  that 
same  was  made  of  her  condition.  I  charge  you 
further  that  dying  declarations  should  be  re- 
ceived with  great  care  and  caution." 

9.  Homicide  <S=:»294(2)  —  Evidence  insufflcient 
to  raise  Issue  of  drunkenness. 

Neither  the  evidence  nor  the  prisoner's 
statement  considered  separately  or  in  con- 
junction, tended  to  show  such  drunkenness  of 
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the  accased  as  to  render  him  irresponsible  for 
crime;  and  even  if  the  requests  to  charge  on 
that  subject  accurately  stated  correct  princi- 
ples of  law,  the  judge  did  not  err  in  refusing 
such  requests. 

10.  Criminal  law  ^=s>814(l7)  —  Failurs  to 
charge  on  clroumstantial  evidence  not  error, 
when  there  was  direct  evidence. 

Even  if  the  case  involyed  circumstantial 
evidence,  there  being  also  direct  evidence  upon 
all  the  issues  in  the  case,  there  was  no  error 
in  omitting  to  charge  on  the  law  of  circum- 
stantial evidence.  Jones  v.  State,  147  Qa.  350 
(3),  04  S.  B.  248. 

11.  Criminal  law  .^s» 1 156(3)  —  DIseretion  In 
refusing  new  trial  not  Interfered  with,  where 
no  affidavits  support  newly  disoovered  wit- 
nesses. 

'*  'If  the  newly  discovered  evidence  [urged 
as  a  ground  for  new  trial]  is  that  of  witnesses, 
affidavits  as  to  their  residence,  associates, 
means  of  knowledge,  character,  and  credibility 
must  be  adduced.'  Civil  Code,  §  6086."  Phil- 
lips V.  State,  138  Ga.  815  (2),  76  S.  E.  362. 

There  being  no  such  affidavits  as  to  the  resi- 
dence,  character,  etc.,  4>t  such  witnesses,  the 
discretion  of  the  court  in  refusing  a  new  trial 
on  the  ground  of  such  newly  discovered  evi- 
dence will  not  be  disturbed. 

12.  Criminal  law  ^=»9 1 8(1)— Absence  of  ar- 
raignment immaterial  when  expressly  waived. 

The  ground  of  the  motion  for  new  trial 
which  complains  that  there  was  no  arraignment 
of  the  prisoner  is  without  merit.  The  record 
shows  that  there  was  express  waiver  of  the 
arraignment  by  the  attorney  for  the  accused. 

13.  Homicide  ^=s>250— Evidenoe  held  sufficient 
to  support  oonvlotlon  of  murder. 

The  evidence  was  sufficient  to  support  the 
verdict;  and  none  of  the  assignments  of  error 
show  cause  for  reversal     * 

Error  from  Superior  CJourt»  Lanreais 
County ;  J.  L.  Kent,  Judge. 

Marshall  Basa  was  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

Marshall  Basa  was  convicted  of  the  mur- 
der of  Annie  Bass  (wife  of  the  accused)  by 
shooting  her  with  a  gun.  Hie  exception  is  to 
a  judgment  refusing  the  defendant  a  new 
trial.  The  state  introduced  testimony  of 
witnesses  substantially  as  follows:  On  the 
evening  of  November  30,  1920,  about  sun- 
down and  Just  before  dark,  the  defendant 
was  seen  walking  with  his  wife  along  tHe 
road  near  and  away  from  bis  home.  The 
latter  carried  a  baby  in  her  arms,  and  a  small 
child  walked  with  them.  When  practically 
opposite  the  residence  of  a  neighbor  the  de- 
fendant was  seen  to  strike  his  wife  with  his 
band,  and  she  was  heard  to  say,  "Minnie 
sees  you"  (meaning  the  wife  of  the  neighbor). 
Defendant  then  shot  his  wife  with  a  single- 
barreled  shotgun.    She  fell,  and  he  reloaded 
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the  gun  and  shot  again.  After  the  shooting 
the  defendant  came  by  the  neighbor's  yard, 
stayed  a  few  minutes,  and  left  and  ran 
througb  the  field  towards  the  branch,  carry- 
ing his  gun  in  his  hand.  He  seemed  to  be 
drinking.  Certain  persons  coming  along  the 
road  in  an  automobile  took  up  the  woman 
from  where  she  had  Just  fallen,  and  carried 
her  to  the  hospital  some  two  miles  away. 
She  was  shot  in  the  abdomen,  and  died  In 
less  than  two  hours  after  the  wound  was  in- 
flicted. The  doctor  to  whom  the  woman  was 
carried  for  treatment  testified  that  the  shot 
entered  the  abdomen  on  the  right  side  and 
went  straight  in  Just  above  the  pelvis.  She 
was  pulseless  and  in  a  dying  condition  when 
she  was  brought  in,  and  died  while  <m  the 
operating  table.  She  lived  after  being 
brought  there  somewhere  from  half  an  hour 
to  an  hour.  She  was  conscious  of  her  condi- 
tion, and  stated  that  her  husband  shot  her 
for  going  over  to  her  father's,  or  was  mad 
with  her  for  going  over  there.  The  state- 
ment of  the  accused  was: 

''Gentlemen  of  the  jury,  they  got  me  accused 
of  murdering  my  wife;  it  is  not  so.  On  the 
last  day  of  November  my  house  rent  was  due. 
I  was  going  that  night  to  pay  it,  and  my  wife 
said  that  she  didn't  want  t^  stay  there  until  1 
got  back,  and  I  told  her  to  come  on  and  go 
down  to  Mr.  Shepard's  and  stay  until  I  got 
back.  We  were  walking  on  the  right-hand  side 
of  the  road,  and  I  had  the  shotgun  in  my  left 
hand,  and  my  little  boy  wanted  to  tote  it,  and 
I  snatched  it  out  of  his  hands,  and  when  I 
snatched  it  out  of  his  hands  it  fired  off.  When 
the  gun  fired  I  tried  to  pick  her  up,  and  I 
couldn't,  and  I  raised  up  and  run  off  toward 
the  branch  to  get  somebody  to  help  me  pick  her 
up  and  carry  her  to  the  house;  and  then  the 
next  thing  I  thought  of  was  a  doctor.  I 
thought  I  would  get  a  doctor,  and  I  went  on 
down  the  road  to  get  a  doctor.  I  had  nearly 
a  pint  of  whisky  in  my  pocket,  and  I  went  on 
after  the  doctor,  and  I  met  the  sheriff,  and  I 
drank  the  whisky.  I  told  the  sheriff  that  I  done 
it  accidentally,  and  to  please  go  on  with  me 
after  a  doctor.  These  folks  come  up  here  and 
swore  to  things  that  is  not  so;  I  wouldn't  have 
shot  my  wife  for  anything;  if  anybody  ever  had 
a  good  woman,  she  was.  If  you  hang  me,  yon 
will  hang  an  innocent  man.' 


ft 


In  rebuttal  the  state  introduced  testimony 
to  the  effect  that  shortly  after  the  homicide, 
when  the  defendant  was  arrested,  he  stated 
that  he  shot  his  wife  accidentally;  that  he 
started  to  shoot  a  dog,  and  she  stepped 
around  the  comer  of  the  house.  He  looked 
like  he  was  drinking,  though  witness  did  not 
smell  anything  on  his  breath;  he  did  not 
stagger.  Witness  did  not  see  the  sheriff 
take  any  whisky  "off  of  him.'*  Another  wit- 
ness testified  that  he  was  a  deputy  sheriff, 
and  carried  the  defendant  off  to  Jail  that 
night,  and  that  "his  conduct"  then  "showed 
that  be  had  been  drinking." 
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John  B.  Cooper,  of  Macon,  for  plaintifl!  in 
error. 

B.  li.  Stephens,  Sol.  Gen.,  of  Wrightsville, 
R.  A.  Denny,  Atty.  Gen.,  and  Graham  Wright, 
Asst  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(152  Ga.  547) 

BANK   OF  EAST  POINT  et  al.  v.  DUPRE 
et  al.    (No.  2584.) 

(Supreme  Court  of  Georgia.    Jan.  13,  1922.) 

(Syllabus  hy  the  Court.) 

i.  Place  of  trial  of  equity  cases. 

Mrs.  T.  F.  Dupre  brought  an  equitable  peti- 
tion against  A.  S.  Baggett  as  sheriff  of  Douglas 
county,  residing  at  Douglasville,  Ga.,  in  said 
county,  and  against  the  Bank  of  East  Point,  at 
East  Point,  Fulton  county,  and  J.  T.  Henley, 
of  Fulton  county,  alleging  that  Baggett,  as 
sheiiff,  had  advertised  for  sale  certain' land  in 
Douglas  county,  under  a  fi.  fa.  issued  from  the 
superior  court  of  Fulton  county  in  favor  of  the 
Bank  of  East  Point  against  J.  T.  Henley,  un- 
der a  levy  made  by  the  sheriff  of  Douglas  coun- 
ty upon  a  life  estate  of  J.  T.  Henley  in  the 
described  land,  the  same  being  described  as  a 
one-eighth  undivided  interest  in  the  land  levied 
upon  and  advertised  to  be  sold.  The  prayer  of 
the  petition  was  to  enjoin  the  sheriff  and 
Bank  of  East  Point  from  selling  the  land  de- 
scribed in  the  advertisement,  and  also  to  have 
the  property  levied  upon  declared  to  be  the 
property  of  the  plaintiff,  and  the  defendant 
Henley  to  have  no  leviable  interest  in  the  same, 
and  that  the  levy  be  declared  illegal  and  void, 
and  that  a  judgment  in  a  certain  claim  case 
tried  in  Douglas  county,  finding  the  property 
levied  upon  subject  to  the  fi.  fa.,  be  declared 
null  and  void,  etc.  The  defendant  filed  a  de- 
murrer to  the  petition,  upon  the  ground,  among 
others,  that  there  are  only  two  real  parties  in 
the  case,  viz.  the  Bank  of  East  Point  and  J.  T. 
Henley,  both  of  whom  reside  in  Fulton  county; 
the  other  defendant,  A.  S.  Baggett,  sheriff, 
being  merely  a  nominal  defendant,  and  there 
being  no  substantial  relief  prayed  against  him, 
that  therefore  the  superior  court  of  Douglas 
county  is  without  jurisdiction  to  entertain  the 
suit,  and  for  that  reason  plaintiflrs  petition 
should  be  dismissed.  Held:  Equity  cases  shall 
be  tried  in  the  county  where  a  defendant  re- 
sides against  whom  substantial  relief  is  pray- 
ed.    CivU  (3ode  1010,  §  6540. 


2.  Venue  ^=s>22(3)— Suit  to  enjoin  levy  of  «x- 
ecution,  etc.,  should  be  brought .  where  Judg- 
ment plaintiff  resides. 

The  venue  of  the  equitable  petition  to  en- 
join the  levy  of  an  execution  and  the  advertise- 
ment of  the  land  levied  upon,  and  to  set  aside 
the  judgment  on  which  it  issued,  and  where  no 
complaint  of  misconduct  on  the  part  of  the 
lev^'ing  officer  is  alleged,  is  the  county  of  the 
residence  of  the  judgment  plaintiff,  if  a  resident 
of  this  state.  Malsby  v.  Studstill,  127  Ga.  726, 
56  S.  E.  988.  And  see  Bruce  v.  Neal  Bank,  147 
Ga.  392,  396,  94  S.  E.  241. 

3.  Execution  ^s»l72(l)  —  Levy  of  execution 
and  advertisement  of  sale  not  "pending  pro- 
ceeding" conferring  Jurisdiction  In  the  coun- 
ty where  land  situated.' 

The  levy  and  advertisement  of  the  land  in 
Douglas  county  is  not  such  "pending  proceed- 
ing** as  is  contemplated  by  the  Civil  Code  of 
1910,  §  5527,  80  as  to  confer  jurisdiction  upon 
the  superior  court  of  Douglas  county,  where 
only  one  defendant  (the  sheriff),  who  is  merely 
a  nominal  party,  resides,  and  where  no  sub- 
stantial relief  is  prayed  against  him.  Malsby 
V.  StudstiU,  127  Ga.  726,  728,  56  S.  E.  988. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  end  Second  Series,  Pend- 
ing.] 

4.  Venue  <s=:»22  (3)— Amendment  adding  par- 
ties against  whom  no  substantial  relief  pray- 
ed does  not  give  Jurisdiction. 

The  plaintiff  added  new  and  distinct  parties 
residing  m  Douglas  county,  by  way  of  amend- 
ment, but  no  substantial  relief  was  prayed 
against  them,  or  either  of  them.  The  amend- 
ment therefore  did  not  confer  jurisdiction  upon 
the  superior  court  of  Douglas  county.  Civil 
Code  1910,  §  5683. 

5.  Refusal  to  dismiss  case  held  error. 

The  court  erred  in  overruling  the  demur- 
rer to  the  petition,  and  in  not  dismissing  the 
case  for  want  of  jurisdiction. 

Error  from  Superior  Court,  Douglas  Coun- 
ty; F.  A.  Irwin,  Judge. 

Suit  by  Mrs.  T.  F.  Dupre  and  others 
against  the  Bank  of  Elast  Point  and  others. 
Judgment  overruling  demurrer,  and  defend- 
ants bring  error.     Reversed. 

Green,  Tllson  &  McEinney,  of  Atlanta, 
for  plaintiffs  in  error. 

James  &  Bedgood,  of  Atlanta,  for  defend- 
ant in  error. 

HILL,  J.  Judgment  reversed.  All  the 
Justices  concur. 
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TAYLOR  V.  STATE.    (No.   12805.) 


(Ootirt  of  Appeals  of  Georgria,  Diviflion  No.  1. 

Nov.  17,  1921.) 

(Syllalus  iff  the  Court,) 


Criminal  law  ^=91137(5)  —  Defendant  oannot 
complain  of  admieslon  of  evidenoe  where  he 
proved  the  same  facte. 
Taylor  was  coDvicted  of  yiolating  the  pro- 
hibition statute.    The  evideDce  authorized  the 
conviction.    The    special    assignment  t>f    error 
upon  the  admissibility  of  testimony  is  without 
merit,  especially  for  the  reason  that  the  de- 
fendant developed  the  same  state  of  facts  which 
he  complains  of  being  admitted  over  his  objec- 
tion.   The  charge  of  the  court  is  not  subject 
to  the  criticisms  urged,  and  it  was  not  error 
for  any  reason  assigned  to  overrule  the  motion 
for  a  new  triaL 

Error  from  City  CJourt  of  Carrollton; 
r..eon  Hood,  Judge. 

Henry  Taylor  was  convicted  of  violating 
the  prohibition  statute,  and  he  brings  error. 
Affirmed. 

Boykin  &  Boykin,  of  Carrollton,  for  plain- 
tiff in  error. 

Willis  Smith,  SoL,  of  Carrollton,  for  the 

State. 
LUKB,  J.    Judgment  affirmed. 

BROTLES,  a  J.,  and  BLOOD  WORTH,  J., 
concur^ 


(27  Ga.  App.  647) 

EUBANKS  V.  STATE.    (No.   12837.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  17,  192L) 

(ByllahuM  hy  the  Court,) 

Criminal  law  ^=9822(  I )— Exoerpts  from  charge 
to  be  read  In  the  light  of  the  entire  charge 
and  the  facts  of  the  case. 

The  evidence  amply  authorized  the  verdict, 
and  the  excerpt  from  the  charge  of  the  court, 
complained  of  in  the  amendment  to  the  mo- 
tion for  a  new  trial,  when  considered  in  the 
light  of  the  entire  charge  and  the  facts  of  the 
case,  does  not  require  a  new  trial. 

Error  from  City  Court  of  Floyd  (bounty; 
W.  J.  Nunnally,  Judge. 

Action  between  the  State  and  Gib  Eu- 
banks.  Judgment  for  the  former,  and  the 
latter  brings  error.    Affirmed. 

Porter  &  Mebane,  of  Rome,  for  plaintiff  in 
error. 

James  Maddox,  SoL,  of  Rome,  for  the 
Stata 

BROYLES,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


FROST  V.  STATE. 
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(27  Oa.  App.  623) 
(No.  12720.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  17,  1921.) 

(Syllahui  hy  the  Court.) 

No  error,  and  evidence  sofficlent. 

The  defendant  was  convicted  of  the  offense 
of  burglary.  The  evidence  fully  authorized  the 
defendant's  conviction,  and  there  appears  in 
the  record  no  harmful  error  which  would  au- 
thorize the  granting  of  a  new  trial. 

Error  from  Superior  Court,  Chatham 
County;  P.  W.  Meldrim,  Judge. 

Norman  Frost  was  convicted  of  burglary, 
and  he  brings  error.    Affirmed. 

Stella  Akin  and  D.  H.  Clark,  both  of  Sa- 
vannah, for  plaintiff  in  error. 

Walter  C.  Hartridge,  Sol.  Gen.,  of  Savan- 
nah, for  the  State. 

LUKE,  J.     Judgment  affirmed. 

BROTLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 


(27  Oa.  App.  763) 
2ETTLER  V.  STATE.     (No.  12887.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  13,  1921.) 

(Syllabus  hy  the  Court.) 

1.  Criminal  law  ^=»935(l)^New  trial  proper- 
ly denied  when  evidence  sufficient. 

A  conviction  of  assault  with  intent  to  rape 
was  authorized  by  the  evidence,  and  the  court 
did  not  err  in  overruling  the  motion  for  a  new 
trial. 

(Additional  Syllabus  hy  Editorial  Staff.) 

2.  Criminal  law  ^=»  1 1 60— Jury's  determination 
approved  by  trial  Judge  as  to  defendant's  in- 
tent oannot  be  disturbed. 

Where  the  evidence  made  it  a  question  for 
the  Jury  to  determine  whether  or  not  an  as- 
sault and  battery  was  committed  with  in  ten  f 
to  rape,  and  their  determination  of  the  question 
had  been  approved  by  the  trial  judge,  the 
Court  of  Appeals  is  without  authority  to  in- 
terfere. 

Error  from  Superior  Ck)urt,  Effingham 
County;  H.  B.  Strange,  Judge. 

L.  H.  Zettler  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

J.  Hartridge  Smith,  of  Savannah,  for 
plaintiff  in  error. 

A.  S.  Anderson,  SoL  Gen.,  of  Millen,  for 
the  State. 

BROYLES,  C.  J.  [1,2]  The  accused  was 
convicted  of  an  assault  with  intent  to  rape, 
and  the  only  point  made  in  the  brief  of  his 
counsel  is  that,  under  the  evidence,  he  was 
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guilty  of  an  assault  and  battery  only.  We 
cannot  agree  with  this  contention.  The  de- 
fendant's statement  to  the  Jury  showed  only 
an  assault  and  battery,  but  from  the  evi- 
dence adduced  it  was  for  the  Jury  to  deter- 
mine whether  or  not  the  assault  and  battery 
was  committed  with  the  intent  to  rape,  and, 
their  determination  of  this  question  having 
been  approved  by  the  trial  Judge,  this  court 
is  without  authority  to  interfere. 
Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(2S  Ga.  App.  33) 

HOBBS  V.  PHILLIPS.      (No.    12757.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  15,  1921.)  • 

(SylldbuB  hv  the  Court,) 

No  error  In  overruling  certiorari. 

Upon  a  consideration  of  the  petition  for 
certiorari  and  the  answer  of  the  trial  magis- 
trate, this  court  finds  no  error  in  the  judgment 
of  the  judge  of  the  superior  court  overruling 
the  certiorari. 

Error  from  Superior  Court,  Jefferson 
County;  R.  N.  Hardeman,  Judge. 

Action  between  Renson  Hobbs  and  A.  £]. 
Phillips.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

J.  0.  Newsome,  of  Sandersville,  for  plain- 
tiff in  error. 

M.  C.  Barwick,  of  Louisville,  for  defend- 
ant in  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLOODWORTH,  J., 
concur. 


(27  Qa.  App.  780) 

NIX  V.  STATE.     (No.  12982.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec  13,  192L) 

(Byllahu$  ly  Editorial  Staff.) 

1.  Criminal  law  ^=»8l4(l7)^Failure  to  charge 
on  circumstantial  evidence  not  error  when 
eviitonoe  not  wholly  circumstantial. 

Where  defendant's  conviction  was  not  whol- 
ly dependent  upon  circumstantial  evidence,  the 
failure  to  charge  on  the  law  of  circumstantial 
evidence  was  not  reversible  error. 

2.  Criminal  law  ^=>il60— New  trial  properly 
denied  where  verdict  approved  and  no  error 
shown. 

Where  the  verdict  had  the  approval  of  the 
trial  judge,  and  no  harmful  error  was  shown, 
it  was  not  error  to  deny  a  new  trial. 


Error  from  Superior  Court,  Floyd  CJounty ; 
Moses  Wright,  Judge. 

Will  Nix  was  convicted  of  breaking  and 
entering  a  railroad  car  witli  intent  to  steal* 
and  he  brings  error.    Affirmed. 

Porter  &  Melbane,  of  Rome,  for  plaintiff 
in  error'. 

E.  S.  Taylor,  Sol.  Gen.,  of  Summerville* 
and  J.  F.  Kelly,  of  Rome,  for  the  State. 

LUK£l  J.  The  defendant  was  charged 
with  brealsing  and  entering  a  railroad  car 
with  the  intent  to  steal  goods  and  freight 
therein  contained.  The  defendant  assigns  er- 
ror upon  the  grounds  that  the  evidence  did 
not  authorize  his  conviction,  and  that  the 
court  erred  in  failing  to  charge  the  jury, 
without  request,  the  law  with  reference  to 
circumstantial  evidence. 

[1]  There  is  evidence  to  authorize  the.  de- 
fendant's conviction,  and  his  conviction  was 
not  wholly  dependent  upon  circumstantial 
evidence.  This  being  true,  as  has  been  re- 
peatedly held  by  the  Supreme  Court  and 
this  court,  it  was  not  reversible  error  to  fail 
to  charge  the  Jury  upon  the  law  of  circum- 
stantial evidence. 

[2]  The  verdict  having  the  approval  of  the 
trial  Judge,  and  there  being  no  harmful  er- 
ror shown,  it  was  not  error  to  overrule  the 
motion  for  a  new  triaL 

Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 


(27  Gal  App.  649) 
HARDIN  V.  STATE.    (No.  12846.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  17,  192L) 

(ByUahus  ty  the  Court.) 

Criminal   law  ^=»935(l)— New  trial  properly 
denied  when  .evidence  autliorized  verdict. 

No  error  of  law  is  complained  of;  the  evi- 
dence  amply  authorized  the  verdict,  >and  it  was 
not  error  to  overrule  the  motion  for  a  new 
trial. 

Error  from  Superior  .CJourt,  Cherokee 
County;  D.  W*  Blair,  Judge. 

Action  between  the  State  and  J.  H.  Hard- 
in. Judgment  for  the  former,  and  the  latter 
brings  error.    Affirmed. 

Clay  &  Blair,  of  Marietta,  for  plaintiff 
in  error. 

J  no.  S.  Wood,  Sol.  Gen.,  of  Canton,  and 
Lindley  W.  Camp,  of  Marietta,  for  the  State. 

BROYLES,  C.  J.     Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


^s^For  other  cases  see  lame  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indezei 
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C27  Qa.  App.  635) 

SCOTT  V.  STATE.     (No.   12774.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  17, 1921.) 

(Syllabus  lyjthe  Court.) 

1.  Criminal  law  ^s3» 1 064 (4) —Grounds  of  mo- 
tion not  tuffldent  when  examination  of  other 
parts  of  reoord  neoessary. 

The  first  four  grounds  of  the  amendment 
to  the  motion  for  a  new  trial  are  too  incomplete 
xvithin  themselves  to  raise  any  question  for  the 
consideration  of  this  court.  It  would  require 
an  examination  of  other  parts  of  the  record  to 
understand  these  grounds  and  to  ascertain 
whether  the  admission  of  the  evidence  com- 
plained of  therein  was  harmful  to  the  accused. 
See,  in  this  connection,  Lawrence  v.  State,  107 
S.  E.  622(4). 

2.  Criminal  law  ig=s>822(l)— Exoorpts  from 
eharge  to  be  oonsldered  In  light  of  faots  and 
ontlre  charge. 

Neither  of  the  excerpts  from  the  charge 
of  the  court  as  complained  of,  when  considered 
in  the  light  of  the  particular  facts  of  the  case 
and  the  entire  charge  of  the  court,  shows  cause 
for  another  trial  of  the  case. 

3.  Criminal  law  <g=5>935(l)-New  trial  prop«rly 
denied  when  evidenoo  ample. 

The  verdict  was  amply  authoriaed  by  the 
evidence,  and  the  court  did  not  err  in  overruling 
the  motion  for  a  new  triaL 

Error  from  City  Court  of  Madison ;  B.  R. 
Lambert,  Judge. 

Ezell  Scott  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

T.  H.  Burruss,  Jr.,  of  Madison,  for  plain- 
tiff In  error. 

A.  G.  Foster,  Sol.,  of  Madison,  for  the  State. 

BROYLES,  C.  J.,    Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 
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(27  Ga.  App.  723) 

AULD  V.  CITY  OF  ELBERTON. 

CITY  OF  ELBERTON  v.  AULD. 

(No8.  12631,  12645.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  29,  1921.) 

(SyUalmB  hy  the  Court.) 

I.  Appeal  and  error  ^977(4)— First  grant 
of  new  trial  not  disturbed  when  verdict  was 
not  the  only  one  that  could  be  rendered. 

The  judgment  of  the  trial  court  granting 
new  trial  was  based  specially  upon  two  grounds 
of  the  motion  therefor.  It  was  the  first  grant 
of  a  new  trial.  I't  not  appearing  that  no  other 
verdict  than  the  one  rendered  could  possibly 
have  been  rendered  under  the  law  and  the  facts 
of  the  case,   this  court  will  not  reverse  the 


2.  No  error  shown  by  oross-blll. 

There  was  no  harmful  error  in  any  of  the 
portions  of  the  charge  of  the  court  excepted  to 
in  the  cross-bill  of  exceptions,  nor  was  there 
any  merit  in  the  other  assignments  of  error 
therein. 

Error  from  Superior  Court,  Elbert  Coun- 
ty; W.  li.  Hodges,  Judge. 

Action  by  W.  N.  Auld  against  the  City  of 
Elberton.  Judgment  for  the  City,  and  Auld 
brings  error,  and  the  City  files  a  cross-bill  of 
exceptions.  Affirmed  on  both  bills  of  excep- 
tions. 

See,  also,  150  Ga.  666,  104  S.  £^  640. 

Geo.  C.  Grogan  and  H.  B.  Payne,  both  of 
Elberton,  for  plaintiff  in  error. 

W.  A.  Nail  and  Tutt  &  Brown,  aU  of  El- 
berton,  for  defendant  in  error. 

HILL,  J.  Judgment  on  both  bills  of  ex- 
ceptions afiSnned. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(27  Oa.  App.  721) 

GREEN  V.  FLINT  RIVER  N.  E.  R.  CO. 
(No.   12477.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

Nov.  29,  1921.) 

(SyUahus  hy  the  Court.) 

Master  and  servant  ^=>240 (5)— Negligence  ^=> 
101— Contributory  negllgenoe  of  oar  coupler 
kicking  coupling  device  held  bar  to  recovery. 

This  case  is  contt'oUed  by  the  ruling  of  this 
court  in  Nix  t.  Southern  Railway  Co.,  4  Ga. 
App.  331,  61  S.  E.  292,  where  it  was  held  that 
**a  car  coupler  who  sees  and  knows  that  the 
drawhead  and  knuckle  of  the  coupling  are  de- 
fective and  will  not  act  automatically,  and 
who,  while  an  engine  with  cars  attached  is 
backing  rapidly  to  the  point  where  the 
coupling  is  to  be  made,  kicks  against  the  draw- 
head  and  knuckle,  to  adjust  them,  just  at  the 
'moment  of  impact,  and  thus  gets  his  foot 
mashed,  is,  in  legal  contemplation,  the  author 
of  his  own  injury,  and  cannot  hold  the  railway 
company  liable  therefor,  although  a  signal  given 
by  him  was  disregarded  by  the  engineer  in  thus 
rapidly  backing  the  engine  and  cars;  it  not 
appearing  that  the  injured  employee  did  not  see 
and  know  the  speed  at  which  the  engiue  and 
cars  were  running" — citing  GrifSth  v.  Railroad 
Co.,  124  Ga.  553,  53  S.  B.  97,  4  L.  R.  A.  (N. 
S.)  854.  While  it  is  true  that,  under  the  state 
Employers'  Liability  Act  of  1909  (Civil  Code 
of  1910,  §  2782  et  seq.),  mere  contributory 
negligence  on  the  part  of  an  employee  of  a 
railway  company  does  not  bar  a  recovery,  but 
the  rule  of  comparative  damages  obtains  (Sher- 
riod  V.  Atlanta  etc.  Ry.  Co.,  27  Ga.  App.  — , 
108  S.  E.  908),  this  is  not  the  case  where  the 
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fault  of  the  employee  amounts  to  a  lack  of 
ordinary  care,  aud  where  (to  use  the  language 
of  decision  in  the  Nix  Case)  his  negligence  is 
such  as  to  make  him  "the  author  of  his  own 
injury."  In  the  instant  case  it  does  not  appear 
that  the  predicament  of  the  plaintiff,  whereby 
he  became  exposed  to  such  imminent  peril, 
was  known  to  the  defendant  or  in  the  exercise 
of  ordinary  care  could  have  been  known,  so  as 
to  enable  the  defendant  to  avoid  the  injury. 
The  court  did  not  err  in  dismissing  the  petition, 
on  general  demurrer.  Central  of  Ga.  Ry.  Co. 
V.  Larsen,  19  Ga.  App.  413,  418,  01  S.  E.  517. 

Error  from  Superior  Court,  Mitchell  Coun- 
ty;  R.  C.  Bell,  Judge. 

Action  by  Will  Green  against  the  Flint 
River  Noftheastern  Railroad  Company. 
Judgment  for  defendant  on  demurrer,  and 
plaintiff  brings  error.    Affirmed. 

W.  I.  Maclntyre  and  J.  E.  Craigmiles, 
both  of  ThomasviUe,  for  plaintiff  in  error. 

J.  J.  Hill,  of  Pelham,  for  defendant  in  er- 
ror. 

JENKINS,  P.  J.    Judgment  affirmed. 
STEPHENS  and  HILL,  JJ.,  concun 


(27  Ga.  App.  733) 

OCILLA   SOUTHERN    R.    CO.  V.   TAYLOR. 

(No.   12670.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  29,  1921.) 

(Syllabus   hy   the   Court,) 

1.  Instructions  proper  under  ileoision  In   an- 
other case. 

Grounds  1  and  2  of  the  amendment  to  the 
motion  for  a  new  trial  refer  to  extracts  from 
the  charge  of  the  contract  which  relate  to  the 
regulation  and  operation  of  railroad  trains  at 
road  crossings,  especially  in  cities  and  towns, 
as  prescribed  by  the  act  of  August  19,  1918. 
Laws  1918,  p.  212.  These  extracts  are  the 
same  instructions  objected  to,  on  exactly  the 
same  grounds  and  on  the  same  state  of  facts, 
and  expressly  approved  by  this  court,  in  Ocilla 
Southern  R.  Co.  v.  Mclnvale,  26  Ga.  App.  106, 
105  S.  E.  451. 

2.  instruction  on  law  of  aoddentt. 

The  evidence  did  not  require  a  charge  re- 
lating to  the  law  of  accidents,  and  no  request 
was  made  for  instructions  on  that  subject. 


3.  Death    ^=s»99(5)— $10,000    for    danghter'e 
death  not  excessive. 

The  amount  of  the  verdict  ($10,000)  was  not 
"out  of  all  reason."  The  plaintiff,  as  widowed 
mother,  was  suing  to  recover  damages  for  the 
full  value  of  her  daughter's  life,  under  section 
4424  of  the  Civil  Code  of  1910.  At  the  time  of 
her  death  the  decedent  was  25  years  of  age, 
with  nn  expectancy  of  37  years,  and  was  earn- 
ing $50  a  month  as  a  school  teacher. 

4.  Verdict  authorized  by  evidenoe. 

Under  the  allegations  of  negligence,  which 
were  substantially  proved,  the  verdict  for  the 
plaintiff  was  authorized. 

Error  from  Superior  Court,  Ben  fiill  Coun- 
ty; O.  T.  Gower,  Judge. 

Action  by  Alice  Taylor  against  the  Ocilla 
Southern  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Wall  &  Grantham,  of  Fitzgerald,  and 
Quincey  &  Rice,  of  Ocilla,  for  plaintiff  in  er- 
ror. 

A.  J.  &  J.  C.  McDonald,  of  Fitzgerald,  and 
Wallis  &  Fort,  of  Americus,  for  defendant 
in  error. 

HILL,  J.    Judgment  affirmed. 

JENKINS,    P.    J.,    and    STEPHENS,    J., 

concur. 


(27  Ga.  App.  756) 

H.  L.  CORY  GOAL  CO.  V.  SMALL. 

(No.  12435.) 

(Court  of  Appeals  of  Geor^a,  Division  No.  1. 

Dec.  13, 1921.) 

(Sylldbu$  hy  the  Court,) 

Nonsuit  not  error. 

The  judge  did  not  err  in  granting  a  nonsuit. 

Error  from  Superior  Court,  Bibb  County ; 
Malcolm  D.  Jones,  Judge. 

Action  by  the  H.  L.  Cory  Coal  (Company 
against  A.  T.  Small.  Judgment  of  nonsuit, 
and  plaintiff  brings  error.    Affirmed. 

C.  H.  Hall,  of  Macon,  for  plaintiff  in  error. 
Jones,  Park  &  Johnston,  of  Macon,  for  de- 
fendant in  error. 

BLOODWORTH,  J.     Judgment  affirmed. 

BROTLES,  O.  J.,  and  LUKE,  J.,  concur. 


«s»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Nambered  DigesU  and  Itadezw 
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WYCOTT  v.*  MACON  RY.  &  LIGHT  CO. 

(No.   12420.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec  18,  1921.) 

(HyXlahui  &«/  the  Court,) 

1.  Trial  «=>296 (8)— Instruction  reqalring  plain- 
tiff to  prove  case  by  preponderance  of  evi- 
deneo  proper  notwithstanding  presanptlon 
of  negligence. 

The  charge  of  the  court  that,  "before  the 
plaintiff  cooid  recover  a  verdict  at  .vour  hands, 
it  would  be  necessary  for  him  to  sustain  the 
contentions  which  I  have  already  explained  to 
you,  by  a  preponderance  of  the  evidence,*'  was 
not  erroneous  for  the  alleged  reason  that, 
"when  it  appeared  that  the  injury  was  caused 
by  the  running  of  the  defendant's  cars,  it  was 
not  incumbent  upon  the  plaintiff  to  prove  the 
alleged  negligence  of  the  defendant  by  a  pre- 
ponderance of  the  evidence,  or  by  any  evi- 
dence.** The  court  elsewhere  charged  upon  the 
presumption  of  negligence.  Hill  v.  Chattanooga 
Railway  &  Ught  Co.,  21  Oa.  App.  104  (6),  93 
S.  E.  1027. 

2.  Trial  ^=>259( I)— Timely  written  request 
should  be  made  for  fnlier  instructions. 

The  complaint  that  the  court  failed  to 
charge  the  jury  as  to  the  methods  by  which 
the  defendant  could  rebut  the  presumption  of 
negligence  against  it  is  without  merit.  The 
court  charged  fully  upon  this  subject,  and,  if 
the  plaintiff  desired  any  more  specific  instruc- 
tions thereon,  a  timely  appropriate  written  re- 
quest should  have  been  presented. 

3.  Trial  ^=s>295(  I )— Excerpts  from  the  charge 
should  be  considered  In  the  light  of  the  charge 
as  a  whole. 

The  exceptions  to  other  excerpts  from  the 
charge  of  the  court  are,  when  considered  in  the 
light  of  the  charge  as  a  whole,  without  sub- 
stantial merit. 

4.  Evidence  sufllclent  and  new  trial  properiy 
denied. 

The  evidence  amply  authorised  the  verdict, 
and  for  no  reason  assigned  was  it  error  to  over> 
role  the  motioa  for  a  new  trlaL 

Error  from  City  Ctourt  of  Macon;  Will 
Gtinn,  Judge. 

Action  by  B.  A.  Wycott  against  the  Macon 
Railway  &  Light  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

J.  P.  Burnett  and  H.  F.  Strohecker,  both 
of  Macon,  for  plaintiff  In  error. 

Ellis  &  Glawson,  of  Macon,  for  defendant 
in  error. 

LUKE,  J.    Judgment  aflirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 
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McClelland  v.  state,    (no.  i265i.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec  14,  1921.) 

(Syllahiu  hy  Editorial  StaifJ 

1.  Criminal  law  ^=:»954( I)— Motion  for  now 
trial  for  denial  of  public  trial  not  oonsldoretf 
when  It  does  not  show  ground  of  objeotlon, 
or  that  constlttttional  objection  was  raised. 

A  motion  for  a  new  trial  on  the  ground  that 
the  court  excluded  certain  persons  from  the 
courtroom,  in  violation  of  defendant's  constitu- 
tional right  to  a  public  trial  under  Const  art.  1, 
§  1,  par.  5,  cannot  be  considered  where  it  does 
not  show  what  objection  was  made  at  the  time 
the  order  was  given,  or  that  the  point  that  the 
order  violated  defendant's  constitutional  right 
was  made  at  the  trial. 

2.  Criminal  law  ^=s>695  (6) -Objection  to  evi- 
donee  admissible  In  part  properly  overruled. 

Where  evidence  objected  to  as  a  whole  was 
admissible  in  part,  it  was  not  error  to  overrule 
the  objection,  though  other  parts  were  inad- 
missible. 

3.  Criminal  law  ^=s>674— Evidence  of  doubt- 
ful admissibility  should  be  admitted  leaving 
weight  and  effeet  to  jury. 

When  the  admissibility  of  evidence  is  doubt- 
ful, it  should  be  admitted,  and  its  weight  and 
effect  left  to  the  jury  for  determination. 

4.  Criminal  law  ^s» 1 044— Failure  to  declare 
mistrial  presents  notMng  for  consideration 
when  court  did  not  understand  counsel  to  In- 
sist on  motion. 

• 

Where,  on  defendant's  motion  for  a  mistrial 
for  an  alleged  improper  remark  by  the  solicitor 
general  in  his  argument,  the  solicitor  general 
stated  that  he  would  withdraw  it  if  defendant's 
counsel  thought  it  injurious,  and  defendant's 
counsel  said  ''I  insist  on  it,"  which  the  judge 
understood  to  mean  that  he  insisted  on  the 
withdrawal  of  the  remark,  the  faOure  to  declare 
a  mistrial  presents  nothing  for  consideration 
by  the  Court  of  Appeals. 

5.  Criminal  law  ^=9919(3)— Remark  of  solicitor 
general  held  not  to  require  new  trial  when 
withdrawn  and  Jury  Instructed  not  to  consid- 
er it. 

A  remark  of  the  solicitor  general  in  his  con- 
duding  argument  that  he  did  not  believe  de- 
fendant's statement  was  true  in  his  heart  of 
hearts,  and  that  defendant  knew  it  was  not  true, 
did  not  require  a  new  trial  where,  on  motion 
for  a  mistrial,  it  was  withdrawn,  and  the  court 
instructed  the  jury  not  to  consider  it,  and  the 
evidence  and  defendant's  statement  made  a 
strong  and  damaging  case,  and  amply  author- 
ised, if  they  did  not  demand,  his  conviction. 

6.  Criminal  law  ^=>938(l)— New  trial  not 
granted  for  newly  disoovered  ImpeacMng  ou- 
muiative  evidence  not  likely  to  produce  dif- 
ferent reeuit. 

A  new  trial  will  not  be  granted  for  alleged 
newly  discovered  evidence  which  is  merely  cu- 
mulative and  impeaching,  and  not  of  such  a 
character  as  would  probably  cause  a  different 
verdict  to  be  returned  on  another  trial,  espe- 
cially where  the  alleged  newly  discovered  evi- 
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dence  Is  that  of  witnesses,  and  the  supporting  \ 
affidavits  under  Cit.  Code  1910,  >  6066,  fail  to 
show  their  residences. 

Luke,  J.,  dissenting  in  part. 

Error  from  Sui)erior  Court,  Muscogee 
County ;  Geo.  P.  Munro,  Judge. 

Walter  McClelland  was  convicted  of  an 
offense,  and  he  brings  error.    Affirmed. 

Geo.  a  Palmer  and  T.  Hicks  Fort,  both  of 
Columbus,  for  plaintiff  in  error. 

O.  F.  MdAughlln,  SoL  Gen.,  of  Columbus, 
for  the  State. 

BKOYUBS,  0.  J.  [1]  1.  A  constitutional 
question  cannot  be  raised  for  the  first  time 
in  a  motion  for  a  new  triaL  It  must  be 
raised  in  some  way  pending  the  trial.  Hen- 
dry V.  State,  147  Ga.  260  (8),  93  S.  El  418.  In 
the  instant  case  a  ground  of  the  motion  for 
a  new  trial  Is  as  follows: 

"Because  the  court  erred,  after  the  Jury  was 
impaneled,  over  the  express  objection  of  the 
defendant,  ordered  [in  ordering]  that  'everybody 
be  excluded  from  the  gallery  and  all  mihors 
and  women  from  the  courtroom;'  which  order 
was  obeyed,  and  the  parties  referred  to  were 
excluded  from  the  courtroom.  This  action  of 
the  court  violated  the  defendant's  constitutional 
right  to  have  a  public  trial,  as  provided  by  ar- 
ticle 1,  S  1,  par.  5  (Civil  Code  1910,  §  5702 
[6361]),  of  the  Constitution  of  the  state  of 
Georgia." 

It  does  not  appear  from  this  ground  what 
objection  was  made  to  the  order  of  the  court 
at  the  time  it  was  given,  or  that  the  point 
that  the  order  was  a  violation  of  the  defend- 
ant's constitutional  right  to  have  a  public 
trial  was  made  pending  the  trial.  It  follows 
from  the  ruling  in  Hendry  v.  State,  supra, 
that  the  constitutional  question  was  raised 
too  late  and  cannot  be  considered  by  this 
court 

[2]  2.  Portions  of  the  evidence  objected  to 
in  ground  2  of  the  amendment  to  the  motion 
for  a  DCkW  trial  wea:^  clearly  admissible^ 
Conceding  that  other  i)ortion8  were  inadmis- 
sible, the  objection  was  to  the  evidence  as  a 
whole,  and  it  was  not  error  to  overrule  the 
objection.  Spence  v.  State,  20  Ga.  App.  61 
(19),  92  S.  E.  555. 

[3]  3.  The  admission  of  evidence,  as  com- 
plained of  in  the  third  and  fourth  grounds, 
respectively,  of  the  amendment  to  the  motion 
for  a  new  trial,  was  not  error,  as  this  evi- 
dence tended  to  corroborate  the  testimony  of 
the  prosecutdx  in. the  case,  and  was  not  in- 
admissible for  any  reason  assigned.  At  most 
it  could  only  be  said  that  its  admissibility 
was  doubtful,  "and  it  has  long  been  the  rule 
in,  this  state,  when  the  admissibility  of  evi- 
dence is  doubtful,  to  admit  it  and  leave  its 
weight  and  effect  to  be  determined  by  the 
Jury."  Goodman  v.  State,  122  Ga.  Ill,  118, 
49  S.  B.  922,  925. 

[4]  4.  Ground  5  assigns  error  upon  the 


failure  of  the  Judge  to  declare  |i  mistrial  iii^- 
on  motion  of  counsel  for  the  accused,  made 
on  account  of  an  alleged  improper  remark  by 
the  solicitor  general  in  his  concluding  argu- 
ment to  the  Jury.    This  groimds  shows  that, 
when  counsel  made  his  motion  for  a  mistrial, 
the  court  stated  that  the  remark  was  improp- 
er, and  that  the  solicitor  general  withdrew  it. 
and  requested  the  Jury  not  to  consider  it.    It 
appears  from  the  note  of  the  trial  Judge, 
qualifying  his  approval  of  this  ground,  that 
when  counsel  moved  for  the  mistrial,  the  so- 
licitor general  replied,  **K  my  friend  thmk» 
it  injurlouu;  I  will  withdraw  the  remark," 
and  that  counsel  for  the  accused  Immedlat^y 
replied,  "I  insist  on  it"    It  is  apparent,  from 
the  note  of  the  Judge,  that  he  thought  from 
this  last  statement  of  counsel  that  he  was  in- 
sisting that  the  improper  remark  be  wlth- 
dra^iTi,  and  not  that  counsel  was  still  insist- 
ing upon  his  demand  for  a  mistrial.    Under 
these  circumstances  the  ground  of  the  motion 
for  a  new  trial  raises  no  question  for  the  con- 
sideration of  this  court 

[51  5.  In  his  concluding  argument  the  so- 
licitor general  stated  that  he  did  not  believe 
that  the  statement  of  the  defendant  was  true 
"in  the  heart  of  hearts,"  and  that  the  defend- 
ant knew  it  was  not  true.  Counsel  for  the 
accused  moved  for  a  mistrial  on  account  of 
these  remarks,  whereupon  the  solicitor  gen- 
eral withdrew  his  remarks,  and  the  court  In- 
structed the  Jury  not  to  consider  them.  (Con- 
ceding that  this  was  error,  it  was  not  error 
requiring  a  new  trial  of  the  case,  in  view  of 
the  fact  that  the  solicitor  general  promptly 
withdrew  the  remarks,  and  the  court  in- 
structed the  Jury  not  to  consider  them,  and 
in  view  of  the  further  fact  that  the  evidence 
and  the  defendant's  statement  made  out  an 
exceedingly  strong  and  damaging  case  against 
the  defendant,  and  that  they  amply  author- 
ized, if  they  did  not  demand,  his  conviction 
of  the  offense  charged. 

[6]  6.  The  alleged  newly  discovered  evi- 
dence is  merely  cumulative  and  impeaching, 
and  is  not  of  such  character  as  would  proba- 
bly cause  a  different  verdict  to  be  returned 
upon  another  trial  of  the  case.  Moreover, 
the  alleged  newly  discovered  evidence  was 
that  of  witnesses,  and  the  supporting  affida- 
vits as  to  their  character,  eta,  fail  to  show 
the  residences  of  the  witnesses,  as  required 
by  section  6086  of  the  Civil  Code  of  1910. 

7.  The  evidence  amply  authorized,  if  it  did 
not  demand,  the  convicUon  of  the  defendant, 
and  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial.    Judgment  affirmed. 

BLOOD  WORTH,  J.,  concurs. 

LUKE,  J.  (dissenting).  I  do  not  agree  to 
the  rulings  announced  in  headnotes  [para- 
graplis]  2  and  3  of  the  majority  opinion.  I 
think,  under  all  the  circumstances  of  this 
case,  as  presented  in  the  motion  for  a  new 
trial,  together  witli  the  newly  discovered  evi- 
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dence,  that  a  new  trial  should  be  granted.  1 572,  108  S.  IS.  832,  833.     TTnder  this  rulinfr 


The  motions  to  declare  a  mistrial  because  of 
the  remarks  of  the  solicitor  general  in  his 
concluding  argument  impress  the  writer  with 
the  conviction  that  the  improper  remarks  of 
the  solicitor  general  strongly  prejudiced  the 
defendant's  case.  To  my  mind  this  is  true 
where  the  record  shows  that  the  solicitor 
general  himself  was  so  impressed  with  the 
ajrguments  objected  to  .that  he  withdrew 
them.  Argument  of  this  character  may  so 
indelibly  leave  its  imprint  on  the  minds  of 
the  Jury  that  the  mere  withdrawal  of  the 
statement  will  not  erase  it,  and  indeed  the 
Judge  may  not  be  able  to  so  instruct  the  Jury 
as  to  relieve  the  situation  of  prejudice. 


(27  Ga.  App.  794) 

MoKENZIE  V.  STATE.    (No.  12885.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  14,  1921.     Rehearing  Denied 

Jan.  17,  1922.) 

(SyUahus  hy  the  Court.) 

1.  Criminal  law  ^=s>92 1— Objection  to  evidence 
as  Inadmissible  will  not  support  motion  for 
new  trial. 

The  first  ground  of  the  amendment  to  the 
motion  for  a  new  trial  complains  that  certain 
evidence  was  illegally  admitted  to  the  jury,  and 
the  only  objection  made  to  this  evidence  at  the 
time,  as  stated  in  the  motion,  was  that  it  was 
'Mnadmissibl6."  In  Andrews  ▼.  State,  118  Ga. 
1(1),  43  S.  E.  852,  the  Supreme  Court  held 
that  "all  evidence  is  admitted  as  of  course, 
unless  a  valid  ground  of  objection  is  interposed, 
the  burden  being  on  the  objecting  party  to 
state  at  the  time  some  specific  reason  why  it 
should  not  be  admitted.  A  failure  to  make  such 
objection  will  be  treated  as  a  waiver,  and  pre- 
vent the  court,  on  a  motion  for  a  new  trial, 
from  inquiring  as  to  the  competency  of  the 
evidence.*'  In  McDonald  v.  State,  21  Ga.  App. 
126(6),  M  S.  B.  262,  this  court  held  that  "a 
ground  of  a  motion  for  new  trial  complaining 
of  the  admission  of  testimony  must  show  the 
grounds  of  objection  urged  by  the  movant  at 
the  time  the  evidence  was  offered.  An  objec- 
tion to  the  admission  of  evidence  upon  the 
ground  merely  that  it  is  inadmissible  is  equiva- 
lent to  assigning  no, reason  at  all  for  its  ex- 
clusion.*' See,  also,  Scarboro  v.  State,  24  Ga. 
App.  28(3),  99  S.  E.  637.  These  rulings  dis- 
pose of  this  ground  of  the  motion  for  a  new 
trial.  However,  under  all  the  facts  of  the 
case,  the  court  did  not  err  in  admitting  the 
evidence  of  which  complaint  is  made. 

2.  Criminal  law  ^=s9l064(4)^Ground  of  mo- 
tion, not  showing  ground  of  exclusion  of  evi- 
dence and  why  It  was  error,  not  considered. 

"A  ground  of  a  motion  for  a  new  trial,  ex- 
cepting to  the  exclusion  of  testimony,  but  not 
showing  why  it  was  excluded  and  not  stating 
why  its  exclusion  was  error,  is  not  in  proper 
form  for  consideratiou."     Summerlin  ▼,  State, 


grounds  2,  8,  4,  and  5  of  the  amendment  to  the 
motion  for  a  new  trial-  present  nothing  for 
consideration  by  this  court. 

3.  Criminal  law  «=»922 (5)— Slight  errors  In 
charge  not  ground  for  new  trial  when  charge 
as  a  whole  correct. 

Conceding  that  there  are  slight  inaccuracies 
of  expression  and  minor  errors  in  the  charge, 
these  are  not  of  such  materiality  as  to  require 
the  grant  of  a  new  trial.  There  is  nothing  in 
these  errors  and  inaccuracies  that  would  likely 
mislead  the  jury  and  cause  them  to  render  a 
verdict  contrary  to  the  facts  and  the  general 
tenor  of  the  charge,  which  fully  and  correctiy 
stated  the  issues  in  the  case,  and  in  such  a  way 
as  not  to  be  prejudicial  to  the  cause  of  the 
defendant  Atlantic  0>a6t  Line  R.  Go.  ▼. 
Jones,  182  Ga.  190(7),  63  S.  B.  834;  Georgia 
Railroad  v.  Thomas,  73  Ga.  350;  Wade  v. 
State,  66  Ga.  756(3);  Wise  v.  State,  34  Ga. 
348(3);  Cook  v.  State,  22  Ga.  App.  770(13. 
14),  97  S.  B.  264. 

4.  Criminal  law  ^s»829( I)— Refusal  of  charg- 
es covered  by  that  given  not  error. 

In  several  of  the  grounds  of  the  motion 
for  a  new  trial,  error  is  alleged  because  the 
court  refused  to  charge  the  jury  in  accord- 
ance with  certain  written  requests.  As  far  as 
legal  and  pertinent,  these  requests  were  cover- 
ed by  the  charge  given.  "Where  the  court  has 
fully  and  fairly  submitted  in  his  charge  to  the 
jury  the  law  applicable  to  the  whole  case,  he 
is  not  bound  to  give  any  further  charge,  how- 
ever proper  or  legal."  Georgia  Railroad  v. 
Thomas,  73  Ga.  350(2). 

5.  Charge  full  and  clear. 

It  is  complained  that  the  court  failed  to 
charge  the  jury  "as  to  the  doctrine  of  rea- 
sonable fears  and  giving  them  an  explanation 
of  the  principle  in  an  intelligent  and  connect- 
ed manner  so  the  same  could  be  dearly  under- 
stood." An  examination  of  the  charge  will 
show  thkt  there  is  no  merit  in  this  ground  of 
the  motion,  as  the  court  did  charge  fully  and 
clearly  on  this  subject 

6.  Criminal  law  ^=»844( I)— Criticism  of  charge 
held  too  vague  and  initeflnite  for  considera- 
tion. 

It  is  complained  that  "the  charge  of  the 
court  is  disconnected,  badly  mixed,  and  badly 
confusing  throughout,  and,  instead  of  giving  the 
jury  a  clear  conception  of  the  principles  in- 
volved in  the  case,  it  confused  the  minds  of 
the  jurors,  and  they  could  not  get  from  the 
charge  a  dear  conception  of  the  principles  gov- 
erning and  controlling  the  case."  This  criti- 
dsm  of  the  charge  as  a  whole  is  too  vague, 
general,  and  indefinite  to  present  any  question 
for  determination  by  this  court.  Bond-  y.  Sul- 
livan, 133  Ga.  161,  65  S.  E.  376,  134  Am.  St. 
Rep.  199;  Atlantic  Coast  Line  R.  Co.  v.  Jones, 
132  Ga.  191(12),  63  S.  E.  834;  AUantic  Coast 
Line  R.  Co.  v.  Nellwood  Lumber  Co.,  21  Ga. 
App.  209(2),  94  S.  E.  86;  Williams  ▼.  State, 
13  Ga.  App.  179(4).  78  S.  B.  1012.  *1t  has 
been  frequently  ruled  that  a  general  exception 


25  Ga.  App.  568(lb),  and  cases  cited  on  page  |to  an  entire  charge  will  not  be  considered  un- 
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Sees  the  whole  charge  be  nosound.  Anderson 
V.  Southern  Ry.  Co..  107  Ga.  500."  Newman 
V.  Day,  108  Ga.  813(2),  34  S.  E.  167.  The 
whole  charge,  taken  together,  lays  down  the 
law  correctly,  and  it  is  sufficiently  clear  to  be 
understood  by  Jurors  of  ordinary  capacity  and 
understanding. 

7.  Criminal  law  <d==>94l(2),  1156(3)  — Newly 
disoovered  evidence,  sustaining  defendant's 
contentions,  held  cumulative;  discretion  as  to 
credibility  of  witnesses  on  motion  for  new 
trial  not  controlled. 

The  last  ground  of  the  motion  for  a  new 
trial  is  based  upon  alleged  newly  discovered 
evidence.  That  this  evidence  is  cumulative  is 
shown  by  the  brief  of  counsel  for  plaintiff  in 
error,  where  he  says:  *^he  newly  discovered 
testimony,  as  set  forth  in  the  twenty-first 
ground  of  the  amended  motion,  completely 
bears  out  and  sustains  the  contentions  of  de- 
fendant, and  his  father,  that  he  was  unhitching 
his  horse  to  go  home  and  had  abandoned  the 
fight,  when  the  deceased  and  his  sister  resumed 
the  fight  and  made  a  new  attack  upon  defendant 
and  his  father."  *'The  contentions  of  defendant 
and  his  father"  were  supported  by  the  state- 
ment of  the  former  and  the  evidence  of  the 
latter.  "Newly  discovered  evidence  of  the 
same  kind  as  that  which  was  used  on  the 
trial,  and  going  to  the  same  point,  is  cumula- 
tive, and  will  not  require  the  grant  of  a  new 
trial."  McKinnon  v.  Henderson,  145  Ga.  373 
(3),  89  S.  E.  415;  Brinson  v.  Faircloth,  82  Ga. 
185(1),  7  S.  E.  923;  Prator  v.  State,  8  Ga. 
App.  436,  69  S.  B.  496;  Penal  CJode  1910,  § 
1088.  In  addition  the  state  made  a  counter 
showing,  and  in  Champion  v.  State,  21  Ga. 
App.  656(4),  94  S.  E.  828,  this  court  said: 
''The  state  having  made  a  counter  showing  to 
the  alleged  newly  discovered  evidence,  this 
court  cannot  say  that  the  trial  judge  abused  his 
discretion  in  overruling  the  grounds  of  the 
motion  for  a  new  trial  based  on  such  evidence." 
"The  discretion  of  a  trial  judge  in  refusing  a 
new  trial  on  the  ground  of  newly  discovered 
evidence  will  not  be  controlled  unless  manifest- 
ly abused.  Tilley  v.  Cox,  119  Ga.  867.  872,  47 
S.  E.  219.  Where  a  motion  for  a  new  trial  is 
based  upon  alleged  newly  discovered  evidence, 
and  affidavits  are  introduced,  sustaining  and 
disputing  this  ground  of  the  motion  'the  trial 
judge  is  the  trior  of  the  facts,  and  it  is  his 
province  to  determine  the  credibility  of  the 
conflicting  facts  and  contradictory  witnesses. 
A  reviewing  court  will  not  in  any  such  case 
control  his  discretion  as  to  the  comparative 
credibility  of  the  witnesses  who  testified  in 
support  of  the  motion  and  those  who  swore  to 
the  contrary.'  Fouraker  v.  State,  4  Ga.  App. 
692,  62  S.  B.  116."  Hayes  v.  State,  16  Ga. 
App.  334(1),  85  S.  E.  253;  Atlanta  Consoli- 
dated Street  Railway  Co.  v.  Mclntire,  108  Ga. 
568(2),  29  S.  E.  766. 

8.  Criminal  law  ^=s»  1 1 60— Verdict  supportMl 
by  evidence  and  approved  by  trial  Judge  not 
disturbed. 

The  evidence  is  ample  to  support  the  ver- 
dict, which  is  approved  by  the  trial  judge,  and 
this  court  will  not  interfere. 

Luke,  J.,  dissenting. 


Error  from  Superior  Court,  ElflSngham 
County;   H.  B.  Strange,  Judge. 

Frank  McKenzie  was  convicted  of  homi- 
cide, and  he  brings  error.    Affirmed. 

J.  Hartridge  Smith,  of  Savannah,  Paul  D. 
Shearouse,  of  Springfield,  Clarence  T.  Guy- 
ton  and  H.  R.  Tsarver,  Jr.,  both  of  Guyton,. 
and  Overstreet  &  Overstreet,  of  Sylvania,. 
for  plaintiff  In  error. 

A.  S.  Anderson,  Sol.  Gen.',  of  Millen,  and 
Oliver  &  Oliver,  of  Savannah,  for  the  State. 

BLOODWORTH,  J.    Judgmwit  afllrmed. 

BROYLES,  C.  J.,  concurs. 
LUKE,  J.,  dissents. 

LUKE,  J.  I  do  not  concur  In  the  Judg- 
ment of  affirmance  in  this  case.  I  dissent 
esi)ecially  from  the  ruling  in  tl^e  second  divi- 
sion of  the  decision.  The  grounds  of  the 
motion  for  a  new  trial  referred  to  in  that 
ruling  were  sufficiently  presented  for  con- 
sideration. Where  the  exclusion  of  evidmice- 
is  complained  of  In  a  ground  of  a  motion  for 
a  new  trial,  error  is  sufficiently  shown  when 
It  is  shown  that  the  excluded  evidence  was 
legal.  It  makes  no  difference  upon  what 
ground  such  testimony  may  have  been  ex- 
cluded, whether  upon  the  order  of  the  court 
without  motion  therefor,  or  whether  upon 
the  objection  of  opi>osing  counsel.  The  error 
assigned  Is  not  the  overruling  of  an  objection 
to  the  introduction  of  evidence,  where  by 
precedent  it  is  necessary  to  present  the 
grounds  of  objection  urged  at  the  time. 


(28  Oa.  App.  8S) 

Mckenzie  v.  state,    (no.  12886.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  15,  1921.    Rehearing  Denied 

Jan.  17,  1922.) 

(8vUahu9  hv  the  Court,) 

1.  Crrmlnal  law  ^=s>546— Reporter'a  testimony 
ooncernino  defendant's  testimony  on  other 
trial  properly  admitted. 

Under  the  particular  facts  of  this  case,  the 
court  as  against  the  objections  urged  thereto, 
did  not  err  in  allowing  F.  B.  Thigpen,  the 
stenographer  who  -  reported  the  testimony  on 
the  trial  of  Frank  McKenzie,  who  was  jointly 
indicted  with  the  defendant,  to  testify  as  fol- 
lows: "I  reported  the  testimony  on  the  for- 
mer trial  of  this  case,  when  Frank  McKenzie 
was  tried.  I  heard  the  testimony  of  W.  J. 
McKenzie.  I  recall  what  W.  J.  McKenzie  said 
about  putting  a  pistol  in  his  buggy.  It  is  my 
recollection  that  Mr.  McKenzie,  after  having 
stated  that  he  had  been  attacked  on  a  night 
previous  to  that,  as  a  matter  of  precaution, 
as  he  was  going  to  Guyton  to  meet  a  sister, 
who  he  said  was  coming  to  his  home,  and  to- 
get  an  ear  syringe  for  a  daughter,  that  he  put. 
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the  pistol  in  his  buggy,  In  the  foot  of  the  bug- 
gy, between  the  folds  of  the  lap  robe."  See 
in  this  connection  Smith  v.  State,  72  6a.  114 
(1);  Smith  v.  State,  147  Ga.  689,  692,  694, 
95  S.  B.  281. 

2.  Criminal  law  <S=»9I8(I0,  II),  919(5),  1163 
(2)— Remarks  of  Judge'  and  counsel  not 
ground  for  new  trial  without  motion  for  mis- 
trial; plaintiff  in  error  must  show  prejudi- 
cial error. 

A  ground  of  the  motion  for  a  new  trial  is 
based  upon  certain  remarks  alleged  to  have 
been  made  in  the  hearing  of  the  jury  by  the 
presiding  judge  and  one  of  the  attorneys  rep- 
resenting the  state.  Even  if  it  be  conceded 
that  these  remarks  were  prejudicial,  they  would 
not  require  the  grant  of  a  new  trial,  as  there 
was  no  motion  for  a  mistrial.  Woodall  v.  State, 
25  6a.  App.  8(3),  102  S.  E.  913;  Grigg  v. 
Stete,  22  6a.  App.  637(2),  96  S.  E.  1049.  The 
judge  did  not  express  an  opinion  as  to  what 
bad  or  had  not  been  proved,  and  it  is  not 
pointed  out  in  what  way  what  was  said  by 
court  and  counsel  was  prejudicial  to  the  cause 
of  defendant.  The  plaintiff  in  error  must  af- 
firmatively show  error.  Stapleton  v.  State,  19 
Ga.  App.  38(11),  90  S.  B.  1029. 

3.  Criminal   law   ^=s>922 (3)— Slight   errors    In 
charge  not  ground  for  new  trill. 

Conceding  that  there  are  slight  inaccuracies 
of  expression  and  minor  errors  in  the  charge, 
these  are  not  of  such  materiality  as  to  require 
the  grant  of  a  'new  trial.  There  is  nothing 
in  these  errors  and  inaccuracies  that  would  like- 
ly mislead  the  jury  and  cause  them  to  render 
a  verdict  contrary  to  the  facts  and  the  general 
tenor  of  the  charge,  which  fully  and  correctly 
stated  the  issues  in  the  case,  and  in  such  a  way 
as  not  to  be  prejudicial  to  the  cause  of  the 
defendant.  Atlantic  Coast  Line  R.  Co.  v. 
Jones,  132  6a.  190(7),  63  S.  E.  834;  6eorgia 
Railroad  v.  Thomas,  73  6a.  350;  Wade  v. 
State,  65  6a.  756(3);  Wise  ▼.  State,  34  6a. 
348(3);  Cook  v.  State,  22  6a.  App.  770(13, 
14),  97  S.  E.  264. 

4.  Criminal  law  <3=9829( I)— Refusal  of  charges 
covered  by  that  given  not  error. 

In  several  of  the  grounds  of  the  motion 
for  a  new  trial  error  is  alleged  because  the 
court  refused  to  give  certain  requested  in- 
structions to  the  jury.  As  far  as  legal  and 
pertinent,  these  requests  were  covered  by  the 
charge  given.  "Where  the  court  has  fully  and 
fairly  submitted  in  his  charge  to  the  jury  the 
law  applicable  to  the  whole  case,  he  is  not 
bound  to  give  any  further  charge,  however 
proper  or  legal."  6eorgia  Railroad  v.  Thom- 
as, 73  6a.  350(2). 

5.  Charge  held  full  and  correct. 

It  is  alleged  that  the  court  erred  "in  fail- 
ing throughout  the  entire  charge  to  give  to 
the  jury  an  explanation  of  the  doctrine  of  rea- 
sonable fears,  and  how  and  in  what  way  such 
fears  might  be  considered  in  determining  wheth- 
er or  not  the  defendant  was  guilty  of  any  of- 
fense." An  examination  of  the  charge  will 
show  that  the  court  did  charge  fully  and  cor- 
rectly on  this  subject. 


6.  Criminal  law  <ds»94l(2),  1156(3)— Evidence 
of  the  same  kind  to  the  same  point  Is  cumu- 
lative; discretion  in  denying  new  trial  not 
controlled  when  counter  showing  made. 

One  of  the  grounds  of  the  motion  for  a 
new  trial  is  based  upon  alleged  newly  discovered 
evidence.  That  this  evidence  is  cumulative  is 
admitted  in  the  brief  of  counsel  for  the  plaintiff 
in  error.  "Newly  discovered  evidence  of  the 
same  kind  as  that  which  was  used  on  the  trial, 
and  going  to  the  same  point,  is  cumulative, 
and  will  not  require  the  grant  of  a  new  trial." 
McKinnon  v.  Henderson.  145  6a.  373(3),  89 
S.  E.  415;  Brinson  v.  Faircloth,  82  ea.  185(1), 
7  S.  E.  923;  Prator  v.  State.  8  6a.  App.  436, 
69  S.  E.  496;  Penal  Code  1910,  §  1088.  In 
addition  the  state  made  a  counter  showing,  and 
in  Champion  v.  State,  21  6a.  App.  656(4),  94 
S.  E.  828,  this  court  held:  "The  state  having 
made  a  counter  showing  to  the  alleged  new- 
ly discovered  evidence,  this  court  cannot  say 
that  the  trial  judge  abused  bis  discretion  m 
overruling  the  grounds  of  the  motion  for  a 
new  trial  based  on  such  evidence."  "The  dis- 
cretion of  a  trial  judge  in  refusing  a  new  trial 
on  the  ground  of  newly  discovered  evidence  will 
not  be  controlled  unless  manifestly  abused. 
Tilley  v.  Cox,  119  Ca.  867,  872,  47  S.  B.  210. 
Where  a  motion  for  a  new  trial  is  based  upon 
alleged  newly  discovered  evidence,  and  affida- 
vits are  introduced,  sustaining  and  disputing 
this  ground  of  the  motion,  *the  trial  judge' is 
the  trior  of  the  facts,  and  it  is  his  province  to 
determine  the  credibility  of  the  conflicting  facts 
and  contradictory  witneeses.  A  reviewing  court 
will  not  in  any  such  case  control  his  discre- 
tion as  to  the  comparative  credibility  of  the 
witnesses  who  testified  in  support  of  the  motion 
and  those  who  swore  to  the  contrary.'  Foura- 
ker  V.  State,  4  6a.  App.  692.  62  8.  E.  116." 
Hayes  v.  State,  16  6a.  App.  334(1),  85  S.  E. 
253;  Atlanta  Consolidated  Street  Railway  Co. 
V.  Mclntire,  103  6a.  568(2),  29  S.  E.  766. 

7.  Jury  <3=990— Relationship  to   marshal   who 
swore  out  warrant  held  net  to  disqualify. 

Where  a  town  marshal,  acting  in  his  official 
capacity,  arrested  a  party  accused  of  a  crime, 
and,  acting  upon  the  advice  of  an  attorney  that 
it  was  necessary  to  have  a  warrant  in  order 
that  he  might  hold  the  accused,  swore  out  a 
warrant  for  this  purpose,  and  who,  in  an  affi- 
davit made  on  the  motion  for  new  trial,  swore 
that  he  had  not  acted  as  prosecutor  in  the  case, 
had  nothing  to  do  with  the  employment  of  coun- 
sel, and  was  not  a  partisan  in  the  trial,  but 
attended  court  merely  as  a  witness  who  had 
been  subpcenaed,  and  where  the  name  of  an- 
other person,  and  not  that  of  this  town  marshal, 
appears  upon  the  indictment  as  prosecutor,  the 
marshal  was  a  mere  nominal  prosecutor,  and 
a  juror  who  was  related  to  him  was  not,  be- 
cause of  this  relationship,  disqualified  to  sit  as 
a  juror  on  the  trial  of  the  case. 


8.  Criminal  law  <@=> 1 1 6(K— Verdict  supported  by 
evidence  and  approved  by  trial  Juitge  not 
disturbed. 

No  error  of  law  is  pointed  out  as  having 
been  made  on  the  trial  of  the  case;  there  is 
evidence  to  support  the  verdict,  which  has  the 
approval  of  the  presiding  judge,  and  the  judg- 
ment will  not  be  interfered  with. 
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less  the  whole  charge  be  nnsound.  Anderson 
V.  Southern  Ry.  Co.,  107  Ga.  500."  .  Newman 
V.  Day,  108  Ga.  813(2),  34  S.  E.  167.  The 
whole  charge,  taken  together,  lays  down  the 
law  correctly,  and  it  is  sufficiently  clear  to  be 
understood  by  jurors  of  ordinary  capacity  and 
understanding. 

7.  Criminal  law  <8=::»94l(2),  1156(3)  — Newly 
discovered  evidence,  sustaining  defendant's 
contentions,  held  cumulative;  discretion  as  to 
credibility  of  witnesses  on  motion  for  new 
trial  not  controlled. 

The  last  ground  of  the  motion  for  a  new 
trial  is  based  upon  alleged  newly  discovered 
evidence.  That  this  evidence  is  cumulative  is 
shown  by  the  brief  of  counsel  for  plaintiff  in 
error,  where  he  says:  "The  newly  discovered 
testimony,  as  set  forth  in  the  twenty-first 
ground  of  the  amended  motion,  completely 
bears  out  and  sustains  the  contentions  of  de- 
fendant, and  his  father,  that  he  was  unhitching 
his  horse  to  go  home  and  had  abandoned  the 
fight,  when  the  deceased  and  his  sister  resumed 
the  fight  and  made  a  new  attack  upon  defendant 
and  his  father."  **The  contentions  of  defendant 
and  his  father*'  were  supported  by  the  state- 
ment of  the  former  and  the  evidence  of  the 
latter.  "Newly  discovered  evidence  of  the 
same  kind  as  that  which  was  used  on  the 
trial,  and  going  to  the  same  point,  is  cumula- 
tive, and  will  not  require  the  grant  of  a  new 
trial."  McKinnon  v.  Henderson,  145  Ga.  373 
(3),  89  S.  E.  415;  Brinson  v.  Fairdoth,  82  Ga. 
185(1),  7  S.  B.  923;  Prator  v.  State,  8  Ga. 
App.  436,  69  S.  E.  496;  Penal  Code  1910.  S 
1088.  In  addition  the  state  made  a  counter 
showing,  and  in  Champion  v.  State,  21  Ga. 
App.  656(4),  94  S.  E.  828,  this  court  said: 
"The  state  having  made  a  counter  showing  to 
the  alleged  newly  discovered  evidence,  this 
court  cannot  say  that  the  trial  judge  abused  his 
discretion  in  overruling  the  grounds  of  the 
motion  for  a  new  trial  based  on  such  evidence." 
"The  discretion  of  a  trial  judge  in  refusing  a 
new  trial  on  the  ground  of  newly  discovered 
evidence  will  not  be  controlled  unless  manifest- 
ly abused.  TiUey  v.  Cox,  119  Ga.  867,  872,  47 
S.  E.  219.  Where  a  motion  for  a  new  trial  in 
based  upon  alleged  newly  discovered  evidence, 
and  affidavits  are  Introduced,  sustaining  and 
disputing  this  ground  of  the  motion  'the  trial 
judge  is  the  trior  of  the  facts,  and  it  is  his 
province  to  determine  the  credibility  of  the 
conflicting  facts  and  contradictory  witnesses. 
A  reviewing  court  will  not  in  any  such  case 
control  his  discretion  as  to  the  comparative 
credibility  of  the  witnesses  who  testified  In 
support  of  the  motion  and  those  who  awore  to 
the  contrary.'  Fou raker  v.  State,  4  Ga.  App. 
692,  62  S.  E.  116."  Hayes  v.  State,  16  Ga. 
App.  334(1),  85  S.  E.  253;  Atlanta  Consoli- 
dated Street  Railway  Co.  v.  Mclntire,  103  Ga. 
568(2),  29  S.  E.  766. 

8.  Criminal  law  ^=»  1 1 60— Verdict  supported 
by  evidence  and  approved  by  trial  Judge  not 
disturbed. 

The  evidence  is  ample  to  support  the  ver- 
dict, which  is  approved  by  the  trial  judge,  and 
this  court  will  not  interfere. 

Luke,  J.,  dissenting. 


Error  from  Superior  Court,  Efllngham 
County;   H.  B.  Strange,  Judge. 

Frank  McKenzie  was  convicted  of  homi- 
cide, and  he  brings  error.    Afldrmed. 

J.  Hartridge  Smith,  of  Savannah,  Paul  I>. 
Sbearouse,  of  Springfield,  Clarence  T.  Guy- 
ton  and  H.  R.  Tarver,  Jr.,  both  of  Guyton, 
and  Overstreet  &  Overstreet,  of  Sylvania,. 
for  plaintiff  in  error. 

A.  S.  Anderson,  Sol.  Gen.',  of  Millen,  and 
Oliver  &  Oliver,  of  Savannah,  for  the  State. 

BLOODWORTH,  J.    Judgment  afllrmed. 

BROYbES,  C.  J.,  concurs. 
LUKE,  J.,  dissents. 

LUKE,  J.  I  do  not  concur  In  the  judg- 
ment of  affirmance  in  this  case.  I  dissent 
especially  from  the  ruling  in  the  second  divi- 
sion of  the  decision.  The  grounds  of  the 
motion  for  a  new  trial  referred  to  in  that 
ruling  were  sufficiently  presented  for  con- 
sideration. Where  the  exclusion  of  evidence 
is  complained  of  in  a  ground  of  a  motion  for 
a  new  trial,  error  is  sufficiently  shown  when 
It  is  shown  that  the  excluded  evidence  was 
legal.  It  makes  no  difference  upon  what 
ground  such  testimony  may  have  been  ex- 
cluded, whether  upon  the  order  of  the  court 
without  motion  therefor,  or  whether  upon 
the  objection  of  opposing  counsel.  The  error 
assigned  is  not  the  overruling  of  an  objection 
to  the  introduction  of  evidence,  where  b> 
precedent  it  is  necessary  to  present  the 
groimds  of  objection  urged  at  the  time. 


(28  Oa.  App.  83) 
MoKENZIE  V.  STATE.     (No.   12886.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec  15,  1921.    Rehearing  Denied 

Jan.  17,  1922.) 

(8yllahu$  by  the  Court.) 

I.  Crrminal  law  ^=»546— Reporter's  testimony 
conoemlng  itofendant's  testimony  on  other 
trial  properly  admitted. 

Under  the  particular  facts  of  this  case,  the 
court  as  against  the  objections  urged  thereto, 
did  not  err  in  allowing  F.  B.  Thigpen,  the 
stenographer  who  •  reported  the  testimony  on 
the  trial  of  Frank  McKenzie,  who  was  jointly 
indicted  with  the  defendant,  to  testify  as  fol- 
lows: "I  reported  the  testimony  on  the  for- 
mer trial  of  this  case,  when  Frank  McKenzie 
was  tried.  I  heard  the  testimony  of  W.  J. 
McKenzie.  I  recall  what  W.  J.  McKenzie  said 
about  putting  a  pistol  in  his  buggy.  It  is  my 
recollection  that  Mr.  McKenzie,  after  having 
stated  that  he  had  been  attacked  on  a  night 
previous  to  that,  as  a  matter  of  precaution, 
as  he  was  going  to  Guyton  to  meet  a  sister, 
who  he  said  was  coming  to  his  home,  and  to 
get  an  ear  syringe  for  a  daughter,  that  he  put. 
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Che  pistol  in  his  hnggy,  in  the  foot  of  the  bug- 
S7,  between  the  folds  of  the  lap  robe."  See 
in  this  connection  Smith  v.  State,  72  Oa.  114 
(1);  Smith  v.  State,  147  Ga.  689,  692,  694, 
^6  S.  B.  281. 

^  Criminal  law  <S=»9I8(I0,  II),  919(5),  1163 
(2)— Remarks  of  Judge  and  counsel  not 
ground  for  new  trial  without  motion  for  mis- 
trial; plaintiff  In  error  must  show  prejudi- 
cial error. 

A  ground  of  the  motion  for  a  new  trial  is 
based  upon  certain  remarks  alleged  to  have 
been  made  in  the  hearing  of  the  jury  by  the 
presiding  judge  and  one  of  the  attorneys  rep- 
resenting the  state.  Even  if  it  be  conceded 
that  these  remarks  were  prejudicial,  they  would 
not  require  the  grant  of  a  new  trial,  as  there 
was  no  motion  for  a  mistrial.  Woodall  ▼.  State, 
25  Ga.  App.  8(3),  102  S.  E.  913;  Grigg  ▼. 
State,  22  Ga.  App.  637(2),  96  S.  E.  1(H9.  The 
judge  did  not  express  an  opinion  as  to  what 
had  or  had  not  been  proved,  and  it  is  not 
pointed  out  in  what  way  what  was  said  by 
court  and  counsel  was  prejudicial  to  the  cause 
of  defendant.  The  plaintiff  in  error  must  af- 
firmatively show  error.  Stapleton  v.  State,  19 
Ga.  App.  38(11),  90  S.  B.  1029. 

3.  Criminal   law   ^=s>922 (3)— Slight   errors    In 
charge  not  ground  for  new  trill. 

Conceding  that  there  are  slight  inaccuracies 
of  expression  and  minor  errors  in  the  charge, 
these  are  not  of  such  materiality  as  to  require 
the  grant  of  a  'new  trial.  There  is  nothing 
in  these  errors  and  inaccuracies  that  would  like- 
ly mislead  the  jury  and  cause  them  to  render 
a  verdict  contrary  to  the  facts  and  the  general 
tenor  of  the  charge,  which  fully  and  correctly 
stated  the  issues  in  the  case,  and  in  such  a  way 
as  not  to  be  prejudicial  to  the  cause  of  the 
defendant.  Atlantic  Coast  Line  R.  Co.  v. 
Jones,  132  Ga.  190(7).  63  S.  B.  834;  Georgia 
Railroad  ▼.  Thomas,  73  Ga.  350;  Wade  v. 
State,  65  Ga.  756(3);  Wise  ▼.  State,  34  Ga. 
348(3);  Cook  v.  State,  22  Ga.  App.  770(13, 
14),  97  S.  B.  264. 

4.  Criminal  law  <3=9829( I)— Refusal  of  charges 
covered  by  that  given  not  error. 

In  several  of  the  grounds  of  the  motion 
for  a  new  trial  error  is  alleged  because  the 
court  refused  to  give  certain  requested  in- 
structions to  the  jury.  As  far  as  legal  and 
pertinent,  these  requests  were  covered  by  the 
charge  given.  ** Where  the  court  has  fully  and 
fairly  submitted  in  his  charge  to  the  jury  the 
law  applicable  to  the  whole  case,  he  is  not 
bound  to  give  any  further  charge,  however 
proper  or  legal."  Georgia  Railroad  v.  Thom- 
as, 73  Ga.  350(2). 

5.  Charge  held  full  and  correct. 

It  is  alleged  that  the  court  erred  "in  fail- 
ing throughout  the  entire  charge  to  give  to 
the  jury  an  explanation  of  the  doctrine  of  rea- 
sonable fears,  and  how  and  in  what  way  such 
fears  might  be  considered  in  determining  wheth- 
er or  not  the  defendant  was  guilty  of  any  of- 
fense." An  examination  of  the  charge  will 
show  that  the  court  did  charge  fully  and  cor- 
rectiy  on  this  subject. 


6.  Criminal  law  <ds»94l(2),  1156(3)— Evidence 
of  the  same  kind  to  the  same  point  Is  cumu- 
lative; discretion  In  denying  new  trial  not 
controlled  when  counter  showing  made. 

One  of  the  grounds  of  the  motion  for  a 
new  trial  is  based  upon  alleged  newly  discovered 
evidence.  That  this  evidence  is  cumulative  is 
admitted  in  the  brief  of  counsel  for  the  plaintiff 
in  error.  "Newly  discovered  evidence  of  the 
same  kind  as  that  which  was  used  on  the  trial, 
and  going  to  the  same  point,  is  cumulative, 
and  will  not  require  the  grnnt  of  a  new  trial." 
McKinnon  v.  Henderson.  145  Ga.  373(3),  89 
S.  E.  415;  Brinson  v.  Faircloth,  82  Ga.  185(1), 
7  S.  E.  923:  Prator  v.  State.  8  Ga.  App.  436, 
60  S.  E.  496;  Penal  Code  1010,  §  1088.  In 
addition  the  state  made  a  counter  showing,  and 
in  Champion  v.  State,  21  Ga.  App.  656(4),  04 
S.  E.  828,  this  court  held:  "The  sUte  having 
made  a  counter  showing  to  the  alleged  new- 
ly discovered  evidence,  this  court  cannot  say 
that  the  trial  judge  abused  his  discretion  in 
overruling  the  grounds  of  the  motion  for  a 
new  trial  based  on  such  evidence."  "The  dis- 
cretion of  a  trial  judge  in  refusing  a  new  trial 
on  the  ground  of  newly  discovered  evidence  will 
not  be  controlled  unless  manifestly  abused. 
Tillcy  V.  Cox,  119  Ga.  867,  872,  47  S.  B.  219. 
Where  a  motion  for  a  new  trial  is  based  upon 
alleged  newly  discovered  evidence,  and  affida- 
vits are  introduced,  sustaining  and  disputing 
this  ground  of  the  motion,  *the  trial  judge' is 
the  trior  of  the  facts,  and  it  is  his  province  to 
determine  the  credibility  of  the  conflicting  facts 
and  contradictory  witnesses.  A  reviewing  court 
will  not  in  any  such  case  control  his  discre- 
tion as  to  the  comparative  credibility  of  the 
witnesses  who  testified  in  support  of  the  motion 
and  those  who  swore  to  the  contrary.'  Foura- 
ker  V.  State,  4  Ga.  App.  692,  62  a  B.  116." 
Hayes  v.  State,  16  Ga.  App.  334(1),  85  S.  B. 
253;  Atlanta  Consolidated  Street  Railway  Co. 
V.  Mclntire,  103  Ga.  568(2),  29  S.  B.  766. 

7.  Jury  <3=990~Relatlon8hlp  to  marshal  who 
swore  OHt  warrant  held  net  to  disqualify. 

AVhere  a  town  marshal,  acting  in  his  official 
capacity,  arrested  a  party  accused  of  a  crime, 
and,  acting  upon  the  advice  of  an  attorney  that 
it  was  necessary  to  have  a  warrant  in  order 
that  he  might  hold  the  accused,  swore  out  a 
warrant  for  this  purpose,  and  who,  in  an  affi- 
davit made  on  the  motion  for  new  trial,  swore 
that  he  had  not  acted  as  prosecutor  in  the  case, 
had  nothing  to  do  with  the  employment  of  coun- 
sel, and  was  not  a  partisan  in  the  trial,  but 
attended  court  merely  as  a  witness  who  had 
been  subpoenaed,  and  where  the  name  of  an- 
other person,  and  not  that  of  this  town  marshal, 
appears  upon  the  indictment  as  prosecutor,  the 
marshal  was  a  mere  nominal  prosecutor,  and 
a  juror  who  was  related  to  him  was  not,  be- 
cause of  this  relationship,  disqualified  to  sit  as 
a  juror  on  the  trial  of  the  case. 


8.  Criminal  law  <@=>  1 1 6(K— Verdict  supported  by 
evidence  and  approved  by  trial  Judge  not 
disturbed. 

No  error  of  law  is  pointed  out  as  having 
been  made  on  the  trial  of  the  case;  there  is 
evidence  to  support  the  verdict,  which  has  the 
approval  of  the  presiding  judge,  and  the  judg- 
ment will  not  be  interfered  with. 


^s»For  other  cases  see  same  topic  and  KET-NUMBS«R  in  all  Key-Numbered  Digests  and  Indexes 
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Error  from  Superior  Court,  Effingham 
County;    H.  B.  Strange,  Judge. 

W.  J.  W.  McKenzie  was  convicted  of  an 
offense,  and  he  brings  error.     Affirmed. 

Clarence  T.  Guyton  and  H.  R.  Tarver,  Jr., 
both  of  Guyton,  J.  Hartridge  Smith,  of  Sa- 
vannah, Paul  D.  Shearouse,  of  Springfield, 
and  Overstreet  &  Overstreet,  of  Sylvania, 
for  plaintiff  in  error. 

A.  S.  Anderson,  Sol.  Gen.,  of  Millen,  and 
Oliver  &  Oliver,  of  Savannah,  for  the  State. 

BLOODWOBTH,  J.    Judgment  affirmed. 

BROYLES,  O.  J.,  and  LUKE,  J.,  concur. 

(27  Ga.  App.  649)  === 

EDWARDS   V.  STATE.    (No.    12854.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  17,  1021.) 

(Syllabus   hy   the  Court,) 

CriminaJ  law  ^=^98 1 4(1 7)— Failure  to  charge 
on  circumstantiaJ  evidence  not  error,  when 
evidence  not  wholiy  circumstantial. 

Edwards  was  indicted  for  the  offense  of 
assault  with  intent  to  murder  by  shooting  a  hu- 
man being.  The  evidence  fully  authorized  the 
verdict  of  guilty  of  the  offense  of  shooting  at 
another  not  in  his  own  defense. 

Since  the  conviction  of  the  defendant  was  not 
dependent  wholly  and  entirely  upon  circum- 
stantial evidence,  it  was  not  error  for  the  court 
to  fail  to  instruct  the  jury  upon  the  law  of  cir- 
cumstantial evidence. 

There  was  no  error  in  the  admission  of  tes- 
timony, and  the  charge  of  the  court  was  full 
and  fair.  For  no  reason  assigned  was  it  error 
to  overrule  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Allen  Edwards  was  convicted  of  shooting 
at  another,  not  in  his  own  defense,  and  he 
brings  error.     Afl3rmed. 

See,  also,  110  S.  E.  266. 

Porter  &  Mebane,  of  Borne,  for  plaintiff  in 
error. 

B.  S.  Taylor,  SoL  Gen.,  of  Summerville, 
Mnd  J.  F.  Kelly,  of  Rome,  for  the  State. 

LUKE,  J.     Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 

(27  Oa.  App.  6B1) 

EDWARDS  V.  STATE.    (No.    12867.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  17,  1921.) 

(Syllabus  by  the  Court,) 

I.  Criminal  law  ^=^9684— Permitting  evtdence 
not  In  strict  rebuttal  In  cdui^s  discretion. 
There  is  no  merit  in  the  first  special  ground 
of  the  motion  for  a  new  trial,  which  complains 
that  the  state,  after  resting  its  case,  and  after 
the    defendant    had    introduced    evidence    and 

^s»For  otber  cases  8e«  tame  topic  and  KBY-NUMBBR  in  all  Kejr-Numbered  Digests  and  Indexes 


rested  his  case,  was  allowed  to  introduce  other 
testimony  not  in  strict  rebuttal  of  the  evidence 
introduced  by  the  defendant.  It  is  well  settled 
that  such  a  matter  is  within  the  sound  discre* 
tion   of  the  court. 

2.  Witnesses  ^=»268(8)— Cross-examination  of 
witness,  testifying  to  prosecutor's  testimony 
on  preliminary  trial,  properly  permitted. 

The  defendant  having  introduced  a  witness 
and  obtained  testimony  from  him  as  to  certain 
things  sworn  to  by  the  prosecutor  upon  the . 
preliminary  trial,  it  was  not  error  for  the  court 
to  allow  the  solicitor  general  to  elicit  from  the 
witness  upon  cross-examination  other  relevant 
testimony  given  by  the  prosecutor  upon  the 
preliminary  trial;  the  objection  to  the  evidence 
being  that  it  was  incompetent  and  hearsay. 

3.  Criminal  law  <g=>  1064(1)— Ground  of  mo- 
tion not  considered,  when  not  complete  in  It- 
self. 

The  third  special  ground  of  the  motion  for 
a  new  trial  is  too  general  and  incomplete  to 
raise  any  question  for  the  consideration  of  this 
court.  It  would  require  an  examination  of  oth- 
er grounds  of  the  motion  and  the  brief  of  the 
evidence  to  ascertain  whether  the  ruling  of  th<* 
court  complained  of,  even  if  error,  was  harm- 
ful to  the  movant. 

4.  Criminal  law  (®=;>935( I)— Denial  of  new  trial 
not  error,  when  verdict  authorized. 

The  verdict  was  authorized  by  the  evi- 
dence, and  the  court  did  not  err  in  overruling 
the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Floyd  County  : 
Moses  Wright,  Judge. 

Prosecution  by  the  State  against  Allen  Ed 
wards.  Judgment  for  the  State,  and  defend 
ant  brings  error.     Affirmed. 

See,  also,  110  S.  B.  266. 

Porter  &  Mebane,  of  Rome,  for  plaintiff  in 
error. 

E.  S.  Taylor,  Sol.  Gen.,  of  Summerville, 
and  J.  F.  Kelly,  of  Rome,  for  the  State. 

BROYLES,  C.  J.     Judgment  affirmed. 

LUKE  and  BLOODWORTII,  JJ.,  concur. 

(118  S.  0.  247) 

STATE  V.  HAWKINS.     (No.   10794.) 

(Supreme  Court  of  South  Carolina.    Dea  19 

1921.) 

Criminal  law  ^=9590(2)— Denial  of  continu- 
ance because  counsel  had  not  prepared,  think- 
ing other  indictment  would  ble  tried  first,  not 
an  abuse  of  discretion. 

Though  when  counsel  appointed  by  the  court 
for  one  charged  with  murdering  M.  and  C.  ap- 
peared in  court  and  were  given  two  days  in 
which  to  prepare  for  trial,  the  solicitor  stated 
that  he  intended  to  take  up  the  C.  case  first, 
and  counsel  prepared  to  defend  that  case,  the 
denial  of  a  continuance  of  the  M.  case,  which 
was  first  called,  because  counsel  were  totally 
unprepared,  was  not  an  abuse  of  discretion,  as 
it  was  their  duty  to  prepare  both  cases,  in  view 
'of  the  possibility  of  an  unexpected  termination 
of  the  trial  in  the  first  case. 


iS.  <y  STATE  ▼. 

(110 

Appeal  from  General  Sessions  Circuit 
-Court  of  Greenville  €k>unt7 ;  J.  W.  De  Vore, 
Judge. 

Cliff  Hawkins  was  convicted  of  murder, 
and  he  appeals.  Affirmed  and  remanded. 

Bowen  &  Bryson,  of  Greenville,  for  ap- 
pellant 

David  W.  Smoak,  Sol.,  of  Greenville,  and 
J.  M.  Daniel,  Asst.  Atty.  Gen.,  for  the  State. 

WATTS,.  J.  The  appellant  was  tried  at 
Greenville,  S.  C,  September  3,  1020,  before 
Judge  De  Vore  and  a  jury,  on  an  Indictment 
charging  him  with  the  murder  of  William 
Morgan.  The  appellant  was  found  guilty, 
and  after  motion  for  a  new  trial  was  made 
and  refused  he  was  sentenced  by  his  honor 
to  be  electrocuted  on  October  1,  1020.  He 
appeals  on  the  following  exceptions: 

"(1)  That  his  honor,  the  presiding  jadge, 
erred  in  not  granting  defendant's  motion  for  an 
extension  of  time  in  which  to  prepare  the  de- 
fense in  the  case  for  the  killing  of  William  Mor- 
gan, since  he  had  been  misled  by  the  state- 
ment of  the  solicitor,  had  prepared  his  defense 
for  the  killing  of  Josie  Craig  in  reliance  upon 
said  statement  of  the  solicitor,  and  was  unpre- 
pared in  the  case  of  the  killing  of  William  Mor- 
gan, which  unpreparedness  was  not  due  to  any 
fault  or  lack  of  diligence  on  the  part  of  de- 
fendant or  his  counsel,  and  in  ordering  the  case 
for  the  killing  of  William  Morgan  to  proceed 
after  he  had  been  apprised  of  defendant's  un- 
preparedness and  his  reasons  jtherefor. 

"(2)  That  his  honor,  the  presiding  judge, 
erred  in  not  granting  defendant's  motion  for  a 
new  trial  on  the  ground  that  he  and  his  counsel 
had  been  taken  by  surprise,  in  that  the  solicitor 
had  stated  to  counsel  in  open  court,  two  days 
before  the  trial,  that  he  would  take  up  the  case 
of  State  V.  Cliff  Hawkins  for  the  killing  of  Josie 
Craig  and,  relying  upon  said  statement,  the  de- 
fense had  been  prepared,  in  the  short  time  al- 
lotted defendant's  counsel,  in  the  case  for  the 
killing  of  Josie  Craig;  that,  relying  upon  the 
statement  of  the  solicitor,  no  preparation  what- 
ever had  been  made  in  the  case  for  the  killing 
of  William  Morgan,  and  therefore  his  honor 
was  in  error  in  not  granting  defendant  a  new 
triaL" 

It  seems  that  there  were  two  indictments 
against  the  defendant.  One  charged  him 
with  the  murder  of  Josie  Craig  on  July  5, 
1920,  and  the  other  with  the  murder  of  Mor- 
gan on  July  9,  1920.  The  defendant  was 
arraigned  on  both  indictments,  the  same 
day,  and  entered  a  plea  of  not  guilty.  He 
had  no  counsel,  and  the  court  appointed 
Messrs.  Bowen  and  Bryson.  Neither  were 
in  court  when  they  were  assigned  to  defend 
the  accused;  both  being  engaged  In  a  cam- 
paign, running  for  office,  which'  campaign 
did  not  terminate  until  August  31st.  On 
September  1st  they  appeared  In  court  and 
the  solicitor  announced  he  was  ready  to  pro- 
ceed in  the  case  of  State  v.  Cllflf  Hawkins. 
Mr.  Bowen  amiounced  that  he  was  not  ready 
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[and  the  court  allowed  them  two  days  to 
prepare.  Defendant's  counsel  then  asked 
the  solicitor  which  of  the  cases  he  proposed 
to  try  first,  and  the  solicitor  said  he  intend- 
ed to  take  up  the  cases  in  the  order  in  which 
the  homicides  occurred,  the  Craig  case  first. 
Bowen  withdrew  from  the  court  to  get  ready 
and  prepare  for  trial,  and  after  conference 
with  his  client  decided  on  the  plea  of  self- 
defense,  and  prepared  accordingly.  On  the 
day  set  for  the  trial,  September  3d,  h^  ap- 
peared with  defendant  ready  to  try  the 
Craig  case.  The  defendant  had  already  been 
arraigned,  the  jury  were  impaneled  and 
sworn,  and  were  being  charged  by  the  derk, 
when  defendant's  counsel  first  discovered 
that  the  defendant  was  being  tried  for  the 
killing  of  Morgan;  thereupon  Mr.  Bowen 
arose,  interrupted  the  clerk,  and  called  at- 
tention to  the  fact  that  he  had  the  wrong 
indictment;  that,  relying  on  the  statement 
of  the  solicitor,  he  had  prepared  in  the  Craig 
case,  and  that  he  was  wholly  unprepared 
in  the  Morgan  case,  and  that  the  defenses 
in  the  cases  were  different.  The  solicitor 
did  not  deny  this,  but  gave  his  reason  for 
his  change  of  mind,  and  insisted  on  going 
on,  notwithstanding  the  protest  of  Bowen 
that  he  was  totally  unprepared  in  the  Mor- 
gan case,  and  that  he  was  taken  by  surprise, 
and  asked  for  a  continuance  to  get  ready. 
The  court  overruled  the  motion  and  ordere<l 
the  trial  on. 

We  cannot  say  that  his  honor  abused  hlH 
discretion.  Defendant's  counsel  must  have 
known  that,  if  the  solicitor  did  try  the  Craig 
case  first,  he  intended  inmiediately  to  take 
up  the  Morgan  case,  and  in  the  two  days 
granted  by  the  court  for  preparation  it  was 
the  duty  of  counsel  to  prepare  as  best  they 
could  in  both  cases. 

The  trial  of  any  case,  as  to  the  time  it 
will  take,  is  a  matter  of  conjecture;  some- 
times the  unexpected  happens;  a  material 
witness  may  fail  to  appear,  one  of  the  Ju- 
rors may  get  sick,  the  indictment  may  be 
quashed  and  for  other  reasons  the  trial  may 
unexpectedly  terminate;  so  when  the  solici- 
tor told  counsel  he  would  first  try  the  Craig 
case,  counsel  must  have  known  that  the 
Morgan  case  would  come  next,  and  it  was 
their  duty  to  be  ready  in  both.  We  cannot 
say  that  his  honor  erred  to  such  an  extent 
that  the  verdict  should  be  set  aside  and  a 
new  trial  granted. 

We  see  no  erroneous  exercise  of  discre- 
tion on  his  part,  and  the  e^^ceptions  are 
overruled. 

Judgment  affirmed,  and  case  remanded  to 
the  circuit  court  for  the  purpose  of  having 
another  day  assigned  for  carrying  into  ex- 
ecution the  sentence  imposed  on  the  defend- 
ant. 

GARY,  C.  J.,  and  FRASER  and  COTH- 
RAN,  J  J.,  concur. 
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DAVIS  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia. 
Jan.  19,  1922.) 

1.  CrIminaJ  law  ^=s»li59(2)— Verdlot  may  be 
set  aside  only  where  Jury  have  decided  against 
the  evidence  or  without  evidence. 

Where  an  appeal  ia  taken  on  the  ground 
that  the  verdict  is  against  weight  of  the  evi- 
dence, under  Code  1919,  §  6363,  it  will  be  set 
aside  only  where  the  jury  have  plainly  decided 
against  the  evidence,  or  without  evidence. 

2.  Intoxicating  liquors  ^=>238(l)  —  Evidence 
held  sufficient  to  go  to  Jury. 

In  a  prosecution  for  violation  of  the  pro- 
hibition law,  evidence  held  sufficient  to  go  to  the 
jury. 

Appeal  from  Circuit  Court  of  City  of 
Williamsburg  and  County  of  James  City. 

Curtis  Davis  was  convicted  of  violation  of 
the  prohibition  law,  and  he  appeals.  Af- 
firmed. 

Frank  Armistead,  of  Williamsburg,  and 
C.  A.  Branch,  of  Tonano,  for  plaintiff  in 
error. 

Jno.  R.  Saunders,  Atty.  Gen.,  and  J.  D. 
Hank,  Jr.,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

PRENTIS,  J.  The  accused  has  been  con- 
victed of  a  violation  of  the  prohibition  law, 
and  sentenced  to  pay  a  fine  of  $100  and  be 
confined  in  the  county  jail  for  three  months. 
The  error  assigned  is  that  the  court  should 
have  sustained  the  motion  to  set  aside  the 
verdict  as  contrary  to  the  law  and  the  evi- 
dence. 

[1]  The  rule  governing  this  court  in  such 
cases  has  been  so  frequently  stated  that  it 
seems  a  useless  repetition  to  restate  it.  In- 
asmuch, however,  as  reputable  attorneys 
still  appear  to  question  it,  we  will  cite 
Dean's  Case,  32  GraL  (73  Va.)  917,  where 
this  is  said: 


"Where  the  evidence  consists  of  circum- 
stances and  presumptions,  a  new  trial  will  not 
be  granted  merely  because  the  court,  if  upon 
the  jury,  would  have  given  a  different  verdict. 
To  warrant  a  new  trial  in  such  cases  the  evi- 
dence should  be  plainly  insufiicient  to  warrant 
the  finding  of  the  jury.  This  restriction  applies 
a  fortiori  to  an  appellate  court.  For  in  the  ap- 
pellate court  there  is  superadded  to  the  weight 
which  must  be  given  to  the  verdict  of  a  jury 
fairly  rendered,  that  of  the  opinion  of  the  judge 
who  presided  at  the  trial,  which  is  always  en- 
titled to  peculiar  respect  upon  the  question  of 
a  new  trial. 

"A  new  trial  asked  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence  ought  to  be 
granted  only  in  a  case  of  plain  deviation  from 
right  and  justice.  And  this  court  will  set  aside 
a  verdict  on  such  a  motion  only  in  a  case  where 
the  jury  have  plainly  decided  against  the  evi- 
dence, or  without  evidence.    Blosser  ▼.  Harsh- 


barger,  21  Grat  214,  and  cases  there  died." 
Cluverius  v.  Commonwealth,  81  Va.  816. 

This  rule   is   now   mandatory  upon   this 
court  under  Code  1919,  |  6363. 

[2]  It  is  hardly  necessary  to*  redte  all  o^ 
the  evidence  presented  by  this  record.  The 
uncontradicted  facts  which  justified  the  Jury 
in  their  finding  may  be  thus  summarized  i 
The  accused  was  the  tenant  ot  a  part  of  an 
island  known  as  Tarmouth  Island,  owned  l^ 
Coleman  Richardson,  and  the  house  in 
which  he  lived  was  also  occupied  by  his- 
wife,  his  grown  son,  a  daughter,  and  a  son- 
in-law.  On  Friday  morning,  March  11, 1921, 
the  officers,  whose  suspicions  had  been 
aroused  from  information  previously  receiv- 
ed, located  in  a  clearing  of  about  a  quarter 
of  an  acre  of  land  a  large  still,  its  outfit, 
consisting  of  mash  boxes  filled  with  6,000 
or  7,000  gallons  of  mash,  steam  vats,  steam 
engines,  large  quantities  of  pipe,  brass  coup- 
lings, etc.,  to  the  value  of  about  $2,000.  The 
cordwood  recently  cut  from  the  clearing  had 
been  racked  up,  and  a  number  of  pigs  be- 
longing to  the  accused,  running  loose,  were 
also  found  tliere.  The  place  was  remote, 
there  being  only  one  road  leading  to  the 
island,  and  this  passed  by  the  farmyard  of 
the  accused.  There  one  fork  of  this  road 
goes  by  the  yard  to  Simpson's  Island,  while 
the  other  fork  passes  directly  from  his  yard 
to  the  clearing  where  this  still  was  located, 
and  no  one  lives  between  this  dwelling  and 
that  point  about  a  mile  and  a  half  distant 
A  wagon  track  recently  made,  leading  from 
the  yard  to  the  still  and  back  again,  was 
definitely  traced,  and  the  wagon  which  was 
in  the  use  and  control  of  the  accused  stood 
in  his  yard.  He  had  a  horse  with  a  de- 
formed foot  or  ankle,  which  made  a  track 
which  was  especially  noticeable^  and  this 
track  was  observed  by  one  of  the  witnesses. 
At  the  residence  of  the  accused,  in  the  barn- 
yard, a  half  barrel  keg,  which  contained 
about  half  a  pint  of  com  whisky,  was  foimd» 
A  number  of  holes  had  been  dug  in  the  gar- 
den and  in  one  of  them  a  glass  bottle  con- 
taining a  small  amount  of  corn  whisky  was 
also  found.  The  suspicion  of  the  officers 
that  the  still  was  located  on  the  Isdand  was 
aroused  by  the  fact  that  large  touring  cars 
were  making  frequent  trips  thereto,  and 
that  frequent  shipments  of  sugar  and  other 
supplies  were  also  being  made. 

The  accused  attempted  to  prove  an  alibi, 
and  testified  that  early  Thursday  morning 
he  left  his  home  for  Newport  News,  a  nearby 
city,  and  that  he  did  not  return  until  Friday 
afternoon.  Even  if  this  alibi  had  been  com- 
pletely proved,  its  probative  value  would 
have  been  slight  The  only  support  for  it  is 
found  in  the  testimony  of  one  witness,  who 
testified  that  he  saw  the  accused  in  New- 
port   News    on    Friday,    the    11th    day    of 
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Slardi,  at  4  </clodc  pc  m.  at  the  houae  of  the 
^itnesSi  and  that  the  accused  told  him  that 
lie  would  return  home  cm  the  afternoon 
train.  It  is  of  course  apparent  that  he 
might  have  been  at  home  within  the  24 
hours  preceding  the  discovery  of  the  still  on 
the  morning  of  Friday,  March  11th,  and 
nevertheless  have  been  in  Newport  News  at 
4  o'clock  on  the  same  afternoon. 

The  location  and  operation  of  the  still, 
reached  from  the  land  side  of  the  island 
only  by  this  road  leading  directly  to  and 
from  the  residence  of  the  accused,  the  re- 
cent clearing  of  the  quarter  of  an  acre  ot 
land  at  its  terminus  at  the  still,  the  feeding 
of  his  pigs  there,  the  pas^jing  and  repassing 
of  large  automobiles  with  supplies,  could 
hardly  have  occurred  without  the  defend- 
ant's guilty  knowledge  and  participation. 
Whether  this  be  true  or  not,  the  OTidence 
presents  a  case,  the  determination  of  which 
is  peculiarly  within  the  province  of  a  Jury, 
and  their  verdict  upon  the  testimony  is  con- 
clusive here. 

Affirmed. 

SAUNDERS,  J.,  did  not  participate  in  the 
above  decision,  having  died  in  November 
last 


(122  Va.  596) 

WALKER  V.   COMMONWEALTH, 
(two  cases). 

(Supreme  Oourt  of  Appeals  of  Virginia. 
Jan.  19,  1922.) 


Criminal  law  e:=>\  1 60^1  ntoxloatlno  liquors 
236(19)— Evidenoe  held  to  support  oonvlotlon 
for  manufacture  of  liquor,  so  as  to  prevent 
reversal  of  approved  venHot. 

Evidence  held  sufficient  to  support  a  con- 
viction for  the  illegal  manufacture  of  ardent 
spirits,  80  as  to  prevent  a  reversal,  under  Code 
1919,  I  6363,  mhibiting  the  Supreme  Court  of 
Appeals  from  setting  aside  a  verdict  approved 
by  the  trial  court  unless  the  judgment  is  plain- 
ly wrong  and  without  evidence  to  support  it. 

Error  to  Circuit  Ck>nrt,  Gbarlotte  Ck>nnty. 

Thomas  Walker  and  Cain  Walker  were 
separately  convicted  of  the  illegal  manufac- 
ture of  ardent  spirits,  and  they  bring  error. 
Affirmed. 

Hutcbeson  &  Early,  of  Charlotte^  C.  H.,  for 
plaintiffs  in  error. 

Jno.  R.  Saunders,  Atty.  Oen.,  and  J.  D. 
Hank,  Jr.,  Asst  Atty.  Glen.,  for  the  Common- 
wealth. 

PRENTIS,  J.  Thomas  Walker  and  Cain 
Walker  were  separately  indicted  and  were 
each  convicted  of  the  illegal  manufacture  of 
ardoit  spirits  upon  Identical  testimony  and 
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the  oases  can  be  disposed  of  here  by  one 
opinion. 

The  only  assignment  of  error  is  that  the 
verdict  is  contrary  to  the  evidence. 

The  evidence  for  the  commonwealth  shows 
that  three  officers  had  been  sent  to  investi- 
gate rumors  that  there  was  a  still  in  the 
neighborhood  of  Red  Oak,  in  Charlotte  coun- 
ty. In  their  search  they  ct^me  to  a  point  on 
a  hillside  from  which  they  could  look  down 
on  a  small  clearing  about  40  yards  away. 
In  this  clearing  they  saw  a  large  number  of 
barrels  and  three  colored  men  going  from 
barrel  to  barrel  and  looking  into  them  as  if 
examining  their  contents.  They  clearly  and 
positively  identified  Thomas  Walker  and 
Cain  Walker  as  two  of  these  men.  After 
a  few  minutes  all  three  of  the  colored  men 
left,  and  the  officers  then  went  down  to  the 
clearing  and  found  27  barrels  containing 
mash,  or  beer,  which  contains  alcohol,  will 
produce  intoxication,  and. which  is  commonly 
used  in  the  manufacture  of  com  whisky. 
Two  of  the  officers  hid  among  the  barrels, 
after  first  moving  one  barrel  so  as  to  cover 
a  gap  through  which  they  might  be  seen  by 
any  one  approaching  on  the  path  by  which 
the  colored  men  had  left  The  third  officer 
went  a  short  distance  away  and  hid  in  the 
bushes.  About  half  an  hour  later,  the  de- 
fendants came  down  the  path  by  which  they 
had  shortly  before  left,  and  just  before  they 
reached  the  barrels  one  of  them  said,  "Some- 
body has  moved  this  barrel.''  The  officers 
then  disclosed  themselves  and  arrested  them. 
All  the  parts  of  a  still  were  found  concealed 
In  the  bushes  at  another  clearing  about  a 
quarter  of  a  mile  away  and  about  60  yards 
from  a  negro  dwelling  to  which  the  officers 
took  the  prisoners  at  their  request,  so  that 
they  might  notify  their  families  of  their 
arrest  It  developed  afterwards  that  this 
dwelling  was  not  the  home  of  the  defendants. 

Both  of  the  accused  denied  having  been 
at  the  place  where  the  mash  was  discovered 
prior  to  their  arrest,  and  Thomas  Walker 
stated  that  he  was  at  the  house  above  re- 
ferred to,  to  get  his  mother-in-law  to  nurse 
and  look  after  his  wife,  who  was  about  to  be 
confined;  that  there  he  met  Cain  Walker 
and  started  back  with  him,  and  on  their  way 
looked  up  the  path  from  a  i;>oint  where  two 
paths  Joined  and  saw  some  barrels;  and 
that  he  and  Cain  Walker  went  up  this  path 
merely  as  a  matter  of  curiosity,  and  while 
thus  engaged  they  were  arrested.  It  ap- 
pears, however,  from  the  testimony  of  the 
commonwealth's  witnesses,  that  because  of 
the  intervening  bushes  it  would  have  been 
impossible  for  him  to  see  the  barrels  from 
the  point  at  which  he  testified  he  saw  them. 
Cain  Walker  undertook  to  explain  his  pres- 
ence by  saying  that  he  had  been  out  look- 
ing for  a  stray  mule.  The  path  referred  to 
terminated  at  the  barrels,  was  well  beaten. 
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and  showed  constant  nse.  These  defendants 
were  fully  identified  by  the  witnesses  for 
the  commonwealth,  and  the  trial  jury  heard 
and  considered  their  testimony  in  denial  of 
the  natural  Inferences  to  be  derlyed  from 
their  presence,  knowledge  of,  apparent  in- 
terest in,  care  of,  and  attention  to  the  bar- 
rels containing  the  mash  from  which  whisky 
was  to  be  manufactured  at  that  place. 

Under  Code  1919,  f  6363,  this  court  is  in- 
hibited from  setting  aside  a  verdict  approved 
by  the  trial  court  unless  it  appears  from  the 
evidence  that  such  judgment  is  plainly 
wrong  and  without  evidence  to  support  it 
To  reverse  these  convictions  would  be  to 
disregard  this  statute. 

SAUNDERS,  J.,  did  not  participate  in  the 
above  decision,  having  died  in  November  last 
Affirmed. 


(132  Va.  17) 

BURRUSS  et  al.  v.  NELSON'S  EX'R  et  aJ. 

(Supreme   Court   of  Appeals   of  Yirginla. 
Jan.  19,  1922.) 

1.  Wills  <8==>694— Appointment  by  will  of  life 
tenant  under  power  lapsed  wliere  appointee 
died  before  life  tenant. 

An  appointment  by  will  of  a  life  tenant  un- 
der a  testamentary  power  lapsed  on  the  death 
of  the  appointee  before  the  life  tenant,  and  the 
property  passed  as  on  failure  to  execute  power. 

2.  Specifle  performance  €=s>i2l  (2)— Enforce- 
ment of  parol  contract  to  devise  land  depends 
on  clear  and  convincing  proof. 

The  enforcement  in  equity  of  a  parol  con- 
tract to  devise  land  depends  on  clear  and  con- 
vlndni^  proof. 

Appeal  from  Circuit  CJourt,  Orange  CJounty. 

Suit  by  M.  T.  BUrruss,  administrator  of 
Robert  P.  Davis,  and  another,  against  Oc- 
tavia  Nelson's  Executor  and  others.  Decree 
for  defendants,  and  plaintiffs  appeal  Af- 
firmed. 

Jas.  0.  Page,  of  Richmond,  and  W.  W. 
Butzner,  of  Fredericksburg,  for  appellants. 

Browning  &  Browning  and  Shackelford  & 
Robertson,  all  of  Orange,  for  appellees. 

KELLY,  P.  Robert  P.  Davis  died  in  1885, 
leaving  a  will,  the  second  clause  of  which 
was  as  follows: 

"Second.  After  the  payment  of  my  just  debts 
and  funeral  expenses,  I  give  to  my  beloved  wife, 
Octavia  Davis,  all  of  my  estate,  both  personal 
and  real,  for  her  sole  use  and  benefit  so  long  as 
she  lives  and  not  to  be  subject  to  any  debts, 
claims  and  demands  of  any  future  husband  she 
may  marry,  and  at  her  death  to  be  disposed  of 
as  she  may  deem  proper  and  best.'' 

In  Davis  v.  Kendall,  130  Va.  — ,  107  S.  E. 
751,  this  court  held  that  by  the  above  lan- 


guage the  testator  gave  to  Octavia  Davis 
only  a  life  estate,  with  a  power  of  appoint* 
ment  as  to  the  reversion. 

On  October  27,  1913,  Octavia  Davis,  then 
Octavia  Nelson,  made  a  will  of  which  the 
first  and  eleventh  clauses  were  as  follows: 


t*^ 


First  After  the  payment  of  all  my  just  debts 
and  funeral  expenses,  I  give  and  devise  unto 
my  great  nephew,  Hugh  G.  Burruss,  who  has 
for  many  years  resided  with  me,  the  tract  of 
land  on  which  I  now  reside,  situated  in  the 
county  of  Orange,  and  known  as  ''Linden."  It 
being  my  intention  by  this  devise  to  loclude 
all  the  land  attached  to  the  original  tract  owned 
by  me,  as  well  as  any  and  all  additions  which 
have  been  purchased  by  me  at  any  time  during 
my  occupancy  at  any  time." 

''Eleventh.  For  the  purpose  of  carrying  into 
effect  the  provisions  of  this  will,  my  executor 
hereinafter  named  is'  vested  with  full  power 
and  authority  to  sell  any  real  and  personal  es- 
tate of  which  I  may  die  seized  (save  that  de* 
vised  under  the  first  clause  of  this  wiU  to  Hugh 
G.  Burruss)  and  to  convey  the  same  in  proper 
manner,  and  the  purchasers  thereof  shall  not 
be  held  liable  to  see  the  proper  application  of 
the  purchase  price  of  any  real  or  personal  prop- 
erty so  sold." 

In  the  year  1916  Mrs.  Nelson  added  a 
codicil  to  this  will  which  contained,  among 
others,  the  following  clauses : 

"Second.  Having  by  said  will  devised  unto 
my  great  nephew,  Hugh  G.  Burruss,  the  farm 
on  which  I  reside,  and  known  as  'Linden'  to- 
gether with  the  other  lands  attached,  I  now 
give  and  devise  unto  the  said  Hugh  G.  Burruss, 
all  the  personal  property  of  every  description 
on,  or  about  the  said  farm,  including  all  house- 
hold and  kitchen  furniture,  jewelry,  furniture, 
fixtures,  live  stock  of  every  description,  all' 
crops  growing  or  severed,  all  farming  machhiery 
and  implements,  and  in  general  all  and  every 
article  of  personal  property  owned  or  used  by 
me  on  or  about  the  said  farm,  whether  the 
same  be  herein  particularly  described  or  men- 
tioned." 

"Fifth.  The  rest  and  residue  of  my  estate,  I 
give  and  devise  unto  my  great  nephew,  Hugh  G. 
Burruss." 

Hugh  G.  Burruss  died  August  8,  1017,  un- 
married and  without  issue.  Mrs.  Nelson  died 
February  16,  1918,  and  her  will,  with  the 
codicil  thereto,  was  duly  admitted  to  probate. 

[1]  In  Davis  v.  Kendall,  supra,  it  was  held 
that  the  power  of  appointment  had  not  been 
exercised  as  to  the  property  in  question,  and 
that  the  same  therefore  passed  to  the  heirs 
of  Robert  P.  Davis.  This  holding  was  clearly 
sound.  The  appointment  lapsed  upon  the 
death  of  Hugh  G.  Burruss.  Code,  |  6238;  2 
Mln.  Inst  (4th  Ed.)  820 ;  2  Min.  Real  Prop. 
§  1333,  p.  1485 ;  22  Am.  &  Eng.  Enc  (2d  Ed.) 
1139 ;   21  B.  O.  L.  p.  805,  §  39;   31  Oyc.  1141. 

The  present  suit  was  brought  by  M.  T. 
Burruss,  administrator  of  Hugh  G.  Burruss, 
and  H.  0.  Burruss,  his  father  and  sole  htir 
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and  distributee.  Hie  decree  complained  of 
was  rendered,  and  the  appeal  therefrom  was 
allowed,  before  the  case  of  Davis  v.  Kendall, 
supra,  was  heard  and  disi)osed  of  in  this 
court    The  bill  alleged : 

*Tbat  in  the  fall  of  1896  the  said  Octayia 
Nelson  agreed  with  the  said  Hugh  G.  Burruss 
that  if  he  would  care  for  her  and  manage  her 
estate  in  her  declining  years,  she  would,  upon 
her  death,  leave,  grant,  or  devise  unto  him  the 
aforesaid  Linden  farm,  including  the  original 
purchase  and  all  land  thereto  added  by  her  sub- 
sequently to  her  busband^s  death;"  that  pur- 
suant to  his  agreement  Hugh  O.  Burruss, 
then  18  years  of  age,  left  his  father's  home, 
went  to  the  Linden  farm,  "and  remained  there 
constantly,  caring  for  the  said  Octavia  Nelson, 
and  solely  managing  her  said  estate  from  thence 
for  a  period  of  21  years  or  thereabouts  up  to 
August  8,  Wn,  when  he,  the  said  Hugh  G.  Bur- 
russ, died,  unmarried  and  without  issue,  leaving 
your  orator's  father,  H.  G.  Burruss,  his  sole 
distributee  and  heir  at  law";  and  that  Hugh 
G.  Burruss  fully  performed  the  agreement  on 
his  part  except  in  so  far  as  its  further  perform- 
ance was  prevented  by  his  death. 

The  prayer  of  the  bill,  as  amended,  was  as 
follows : 

'*That  the  will  of  the  said  Robert  P.  Davis 
may  be  construed  and  that  the  will  of  said  Oc- 
tavia Nelson  may  be  construed;  that  the  con- 
tract heretofore  made  and  existing  between  the 
said  Octavia  Nelson  and  the  said  Hugh  G.  Bur- 
russ may  be  adjudicated,  established,  and  held 
firm  and  binding;  that  the  said  Hugh  G.  Bur- 
russ may  be  decreed  to  be  the  owner  of  the  Hiald 


of  complaint  be  and  the  same  is  hereby  dis- 
missed." 

The  petition  for  appeal  insists  that  Mrs. 
Nelson  acquired  a  fee-simple  estate  under 
the  will  of  her  husband,  and  discusses  the 
case  first  upon  that  theory.  This  discussion 
is  eliminated  from  further  consideration  by 
the  decision  in  Davis  v.  Kendall,  supra.  The 
alternative  contention  in  the  petition  Is 
that— 

"If  she  did  not  own  the  fee  simple,  then  the 
result  would  follow  the  same  if  she  had  only  a 
life  estate  with  a  power  of  disposal  at  her 
death." 

Under  this  latter  contention  some  interest- 
ing questions  were  presented  in  argument, 
including  that  as  to  the  validity  and  effect 
of  an  executory  contract  by  the  donee  of  a 
power  to  execute  it  in  favor  of  a  particular 
person;  but  before  any  other  questions  he- 
come  material  it  is  necessary  to  determine 
whether  the  alleged  contract  was  established 
by  requisite  proof.  The  lower  court  held  that 
'it  was  not  so  established,  and  in  that  conclu- 
sion we  concur. 

[2]  The  alleged  contract  was  by  parol.  Its 
enforcement  in  equity  depends  upon  clear  and 
convincing  proof. 

In  Plunkett  v.  Bryant,  101  Va.  814,  818, 
45  S.  E.  742,  744,  Judge  Harrison,  speaking 
for  this  court,  said: 

"The  principles  upon  which  a  court  of  equity 
will  avoid  the  statute  of  frauds  and  enforce  a 
parol  agreement  for  the  sale  of  Iknd  are  well 


linden  farm  and  the  residuary  legatee  and  drw-    settled.    They  are  briefly  but  clearly  stated  in 
isee  of  the  said  Octavia  Nelson;   that  if  th^re    Wright  v.  Puckett,  supra,  to  be  as  follows:  *(1) 


be  any  defect  in  the  attempted  execution  of  the 
power  conferred  by  the  will  of  the  said  Robert 
P.  Davis  on  the  said  Octavia  Nelson,  a  court 
of  equity  may  aid  said  defective  execution  of 
such  power  so  as  to  fully  effectuate  and  carry 
ont  the  aforesaid  contract  of  the  said  Octavia 
Nelson  with  the  said  Hugh  G.  Burruss  and  to 
carry  out  her  intention  in  regard  thereto; 

"And  as  an  alternative  prayer,  your  petition- 
ers pray  that  if  said  affirmative  relief  above 
prayed  for  be  not  granted  unto  them,  then  they 
pray  that  an  accounting  may  be  had  and  or- 
dered between  the  executor  of  the  estate  of  the 
said  Octavia  Nelson  and  the  personal  repre- 
sentative of  the  said  Hugh  G.  Burruss,  and  that 
fair  and  proper  compensation  for  the  services 
rendered  by  the  said  Hugh  G.  Burruss  during  his 
lifetime  may  be  ascertained,  adjudged,  and  de- 
creed." 

The  decree  appealed  from,  in  so  far  as  ma- 
terial here,  was  as  follows: 

*'And  the  court  being  of  opinion  that  the  al- 
leged verbal  contract  set  up  in  the  bill  of 
Hugh  G.  Burruss*  administrator  is  not  estab- 
hshed  by  such  evidence  as  is  required  to  make 
a  case  for  the  relief  of  specific  performance 
prayed  for  in  said  bill;  that  the  case  is  not  one 
for  the  alternative  relief  on  a  quantum  meruit 
basis  for  services  performed  as  prayed  for  in 
the  said  bill—the  court  does  accordingly  ad- 
judge, order,  and  decree  the  complainant's  bill 


The  parol  agreement  relied  on  must  be  certaui 
and  definite  in  its  terms.  (2)  The  acts  proved 
in  part  performance  must  refer  to,  result  from, 
or  be  made  in  pursuance  of  the  agreement 
proved.  (3)  The  agreement  must  have  been 
so  far  executed  that  a  refusal  of  full  execution 
would  operate  a  fraud  upon  the  party,  and 
place  him  in  a  situation  which  does  not  lie  in 
compensation.  These  requisites  must  concur 
before  a  court  of  equity  will  decree  specific  ex- 
ecution.' The  act  or  acts  of  part  performance 
must  be  of  such  an  unequivocal  nature  as  of 
themselves  to  be  evidence  of  the  execution  of 
an  agreement.  They  must  be  such  as  could 
be  done  with  no  other  view  or  design  than  to 
perform  the  agreement  They  must  unequivo- 
cally refer  to  and  result  from  an  agreement  and 
be  such  as  the  party  would  not  have  done  un- 
less on  account  of  that  very  agreement,  and 
with  a  direct  view  to  its  performance.  The  act 
must  be  sufficient  of  itself,  without  any  other  in- 
formation or  evidence  to  satisfy  the  court  from 
the  circumstances  it  has  created,  and  the  rela- 
tions it  has  formed,  that  they  are  only  consist- 
ent with  the  assumption  of  the  existence  of  a 
contract,  the  terms  of  which  equity  will  en- 
force. Until  acts  are  alleged  which,  of  them- 
selves, imply  the  existence  of  such  a  contract, 
parol  evidence  to  show  its  terms  is  inadmissi- 
ble. Frome  v.  Dawson,  14  Yes.  387;  Maddison 
V.  Alderson  (House  of  Lords)  8  App.  Gas.  467; 
Phillips  V.  Thompson,  1  Johns.  Oh.  131;  Pierce 
T.  Catron,  23  Grat  588;  Hale  t.  Hale,  supra.'' 
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The  eridence  relied  upon  to  support  the 
alleged  verbal  agreement  in  this  case  does 
not  measure  up  to  the  foregoing  tests. 

Hugh  G.  Burruss,  of  course,  did  not  testify, 
and  no  witness  can  be  said  to  have  testified 
to  the  contract  except  as  a  matter  of  deduc- 
tion and  opinion  based  on  unconvincing  facts. 

It  was  natural  that  Mrs.  Nelson  should 
haye  expected  to  do  what  she  did  in  her  will 
for  Hugh  G.  Burruss,  and  she  seems  to  have 
told  him  so.  She  had  no  children;  he  was 
her  great-nephew ;  he  had  lived  with  her  and 
had  been  useful  to  her  for  many  years,  and 
she  was  devoted  to  him.  But  he  had  a  good 
home  with  her,  and  she  paid  him  at  the  rate 
of  $150  a  year  in  money.  His  long  stay  there 
appears  from  the  evidence  to  have  been  just 
as  consistent  with  a  mere  hope  and  belief 
that  he  would  eventually  get  the  farm  as 
with  a  definite  contract  to  that  effect.  The] 
proof  of  the  contract  is  not  clear,  and  his 
acts  and  conduct  were  not  such  as  to  unequiv- 
ocally refer  to  and  result  from  such  a  contract 

To  adequately  state  and  analyze  all  of  the 
testimony  bearing  on  the  existence  of  the  al- 
leged contract  would  greatly  and  needlessly 
prolong  this  opinion.  We  have  given  the  case 
thorough  consideration,  and  are  of  opinion 
that  the  lower  court  reached  the  proper  con- 
clusion. The  evidence  is  not  sufficient  for  the 
pun)ose  of  impressing  a  trust  upon  the  estate 
which  a  court  of  equity  should  enforce  by 
requiring  a  conveyance  of  the  title,  nor  is  it 
sufficient  to  warrant  a  decree  for  a  recovery 
upon  a  quantum  meruit  basis. 

The  decree  is  affirmed. 

Affirmed. 

BURKS,  J.,  absent 

SAUNDERS,  J.,  did  not  participate  in  the 
above  decision,  having  died  in  November  last 

(132  Va.  674) 

LOWRY  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Yirginia.    Jan. 

19,  1922.) 

1.  Criminal  law  «=s>881(4)  —  General  venllct 
sufiioient  when  Indictment  In  omnibus  form 
for  violatInQ  liquor  law. 

Though  an  indictment  for  the  violation  of 
the  prohibition  law  is  in  the  omnibus  form  pre- 
scribed by  Acts  1918,  c.  388^  a  general  verdict 
of  guilty  is  sufficient 

2.  IntoxIcatinQ  liquors  ^=9132— State  law  not 
superseded  by  national  law. 

The  state  prohibition  law  (Acts  1918,  c. 
888),  is  not  superseded  by  the  act  of  Cougress 
known  as  the  Volstead  Act. 


3.  Criminal  law  ^=s>l2l3— 8entonoo  for  violat- 
ing prohibition  law  held  not  to  Impose  cruel 
and  unusual  punishment. 

A  sentence  fixing  the  punishment  for  vio- 
lating the  prohilMtion  law  at  six  months  in  jail 


and  a  fine  of  $600  does  not  Impose  emel  and 
unusual  punishment,  in  violation  of  the  Consti- 
tution. 

Error  to  Circuit  Court,  Norfolk  County. 

Will  Lowry  was  convicted  of  violating  pro- 
hibition law,  and  he  brings  error.    Affirmed. 

The  indictment  in  this  case  is  for  violation 
of  the  prohibition  law,  and  is  in  the  omnibus 
form  prescribed  by  chapter  388  of  the  Acts 
of  1918.  There  was  a  trial  by  Jury  and  a 
verdict  and  Judgment  accordingly,  finding  the 
accused  guilty  and  fixing  his  punishment  at 
six  months  in  Jail  and  a  fine  of  $500. 

Daniel  Ck)leman,  of  Norfolk,  for  plaintUT 
in  error. 

Jno.  B.  Saunders,  Atty.  Gen.,  and  J.  D. 
Hank,  Jr.,  Asst.  Atty.  Qen.,  for  the  Common- 
wealth. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court 

There  are  but  three  assignments  of  error, 
presenting  questions  which  have  been  all  ful- 
ly considered  and  are  settled  in  this  court 

[1]  The  first  assignment  of  error  is  that 
*'the  indictment,  being  for  many  offenses,  and 
the  verdict  being  general,  does  not  say  on 
which  charge  (the  accused)  is  guilty." 

There  is  no  merit  in  this  assignment  See 
Pine  &  Scott  v.  Commonwealth,  121  Va.  812, 
03  S.  E.  652;  Wilkerson  v.  Commonwealth, 
122  Va.  920,  95  S.  E.  388 ;  Hunt  v.  Common- 
wealth, 126  Va.  815,  101  S.  E.  896;  Hitt  v. 
Commonwealth,  131  Va. ,  109  a  E.  597. 

[2]  The  second  assignment  of  error  is  that 
the  court  below  had  "no  Jurisdiction  to  try 
this  case,  because  the  prohibition  law  is  su- 
perseded by  the  United  Sates  statute  known 
as  the  'Volstead  Act'  (41  Stat  305)»  and 
passed  by  the  Congress  of  the  United  States." 

This  subject  was  fuUy  considered  in  Allen 
V.  Commonwealth,  129  Va.  — ,  105  S.  E.  589, 
and  the  conclusion  r^ched,  which  is  contrary 
to  the  position  taken  in  this  assignment  of 
error.  No  reason  is  stated  why  we  should 
reach  a  different  conclusion,  and  we  know 
of  none.  That  conclusion  is  therefore  ad- 
hered to. 

[3]  The  third  and  only  remaining  assign- 
ment of  error  is  that  "the  punishment  pro- 
nounced is  cruel  and  unusual  and  is  in  vio- 
lation of  the  Constitution  of  Virginia." 

No  reason  is  presented  in  support  of  this 
assignment  of  error.  There  is  no  merit  on 
this  assignment  See  Bracy's  Case,  119  Va. 
867,  89  S.  B.  144 ;  Hart's  Case,  131  Va.  — , 
109  S.  E.  582. 

The  case  is  affirmed. 

SAUNDERS,  J.,  did  not  participate  in  the 
above  decision,  having  died  in  November  last 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  aU  K«y-Mttiab«rea  Dlgotta  awl  IndaxM 
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(132  Va.  529) 

ELMOE  V.  COMMONWEALTH. 


C  Supreme   Court  of  A];>peal8  of  Virginia. 

Jan.  19,  1922.) 

I  •  Homicide  ^=s»340(  I )— Instmotlon  oonoernlnQ 
the  effect  of  aocosed's  poasesslmi  of  stolen 
property  not  prejudicial. 

Where  accosed  and  deceased  were  stran- 
eera,  and  property  on  deceased's  person  when 
iLilled  was  found  the  following  day  in  the  pos- 
session of  accused,  who  gave  a  false  account  of 
tlie  manner  of  obtaining  possession,  an  instruc- 
tion  that   the   exclusive   possession   of   stolen 
Soods  was  of  itself  not  even  prima  facie  evi- 
dence  of   the   murder   of  deceased,   but   such 
possession  was  a  moat  material  circumstance, 
and,  where  in  addition  thereto  other  inculpa- 
tory circumstances  were  proved,  such  as  the 
refusal  to  give  any  account,  or  the  giving  of  a 
false   account  of   the    possession,   such   proof 
inroald  warrant  a  conviction  that  there  should 
be  some  evidence  of  guilty  conduct  besides  the 
bare   possession   of  the  stolen   property,   that 
extrinsic  facts  and  circumstances  might  con- 
stitute such  additional  evidence,  and  that  it  was 
for   the   jury   under  all   the   circumstances  to 
determine  the  value  of  such  refusal  or  false 
account,  was  not  error  prejudicial  to  accused. 

2.  Homicide  <e=5>174(5),  234(8)— Defendant's 
possession  of  stolen  property  may  be  con- 
sidered, but  reasonable  doubt  entitles  defend- 
ant to  acquittal. 

Defendant's  recent  possession  of  property 
on  deceased's  person  at  the  time  of  the  homi- 
cide is  mere^  a  matter  of  evidence  to  be  con- 
sidered with  other  evidence,  and  does  not  throw 
the  burden  on  accused  to  overcome  the  pre- 
snmption  arising  therefrom,  and  if,  on  the 
whole  evidence  induding  such  recent  posses- 
sion, a  reasonable  doubt  remains  in  the  minds 
of  the  jurors  as  to  defendant's  guilt,  he  is  en- 
titled to  the  benefit  of  such  doubt 

3.  Criminal  law  «=»8 10— Instruction  as  to  pos- 
session of  stolen  property  not  In  oonfllot  with 
ittstruotlott  on  reasonable  doubt 

On  a  trial  for  murder,  an  instruction  as  to 
the  effect  of  evidence  of  defendant's  exduaive 
possession  of  property  in  the  possession  of  de- 
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Jno.  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
jr.,  Asst.  Atty.  Gen.,  and  Leon  M.  Bazile 
2d  Asst.  Atty.  Gen.,  for  the  Commonwealth 


BURKS,  J.  The  plaintiff  in  error,  here- 
inafter called  the  accused,  was  convicted  of 
murder  of  the  first  degree,  and  sentenced  to 
be  electrocuted.  He  assigns  two  errors  to 
rulings  of  the  trial  court:  First,  the  grant- 
ing of  an  instruction  on  the  motion  of  the 
commonwealth;  and,  second,  the  refusal  of 
the  trial  court  to  set  aside  the  verdict  of 
the  jury  on  the  ground  that  it  was  contrary 
to  the  law  and  the  evidence.  Both  assign- 
ments are  without  merit 

The  deceased  and  his  brother  kept  a  store 
at  Tobacco,  in  Brunswick  county.  About 
8:45  o'clock  p.  m.,  on  August  1,  1921,  the  de- 
ceased, after  eating  supper  at  the  house  of 
his  brother,  left  the  latter's  house  to  go  to 
the  store,  where  he  usually  lodged  at  night. 
About  6:30  o'clock  on  the  morning  of  August 
:^,  1921,  his  dead  body  was  found  about  100 
yards  from  the  store.  **The  face  of  the  de- 
ceased was  smashed  in  by  a  blow  from  some 
heavy  instrument,  and  the  back  part  of  his 
skull  was  also  crushed  by  some  heavy  in- 
strument, which  two  blows  caused  instant 
death,  according  to  the  physician  who  ex- 
amined deceased's  body."  The  store  was 
found  to  have  been  broken  open  that  night, 
and .  a  number  of  articles  had  been  taken 
therefrom,  including  five  razors,  several  pairs 
of  shoes,  and  a  number  of  men's  garters,  a 
number  of  men's  sleeveholders,  and  several 
other  articles. 

"When  the  deceased  left  his  brother's  home 
he  had  on  him  a  pistol  in  a  leather  holster, 
which  leather  holster  had  been  made  by  the 
deceased's  brother.  This  pistol  had  been  pur- 
chased by  deceased's  brother  about  nine  years 
ago  and  the  deceased's  brother  had  put  inside 
of  each  side  of  the  butt  certain  numbers  and 
certain  letters  with  some  sharp  instrument 
These  marks  could  not  have  been  seen  unless 
the  rubber  stock  was  unscrewed.  The  de« 
ceased's  brother  had  also  kept  the  tag  that 


ceased  at  the  time  of  his  death  held  not  in  con-    came  off  this  pistol  at  the  time  he  purchased  it, 


flict  with  instructions  as  to  the  presumption  of 
innocence  and  the  burden  resting  on  the  com- 
monwealth to  prove  defendant's  guilt  beyond  a 
reasonable  doubt 

4.  Homldde  ^c=»253( 2)— Evidence  sufficient  to 
snpport  oonvlctlon. 

On  a  trial  for  murder,  where  there  was  evi- 
dence that  a  pistol  and  holster  found  in  de- 
fendant's possession  was  on  deceased's  person 
when  last  seen  alive,  evidence  held  sufficient  to 
support  a  verdict  of  first  degree  murder  against 
defendant 

Error  to  Hustings  Court  of  Richmond. 

Will  Elmoe  was  convicted  of  murder  in  the 
first  d^^ee,  and  he  brings  error.    Affirmed. 

Thos.  I.  Talley  and  Geo.  L.  Oliver,  both  of 
Richmond,  for  plaintiff  in  error. 


on  which  he  had  put  the  same  numbers  that  he 
put  inside  of  the  butt  of  the  pistol.  The  tag 
also  had  the  serial  number- put  on  at  factory. 
At  the  trial,  upon  examination  of  the  butt  of 
the  pistol  after  taking  same  apart,  these  num- 
bers corresponded  exactly  with  the  numbers 
that  Mr.  Elmore's  brother  had  on  the  tag,  which 
he  still  had  in  his  possession,  and  also  the  serial 
number.  The  five  razors  that  were  taken  from 
the  store  each  bad  cost  price  figures  placed 
thereon  by  Mr.  Elmore's  brother,  and  also  had 
the  initials  of  Mr.  Elmore  and  his  brother." 

The  evidence  indicated  that  the  murder 
was  committed  by  two  jpersons  who  had 
placed  branches  and  boughs  around  a  tree 
as  if  to  make  a  blind,  by  the  side  of  a  path 
along  which  the  deceased  traveled  In  going 
from  his  brother's  house  to  the  store,  and  not 
far  from  where  the  body  of  the  deceas<id 


AsoFor  otber  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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was  found.  There  were  footprints  of  two 
persons,  one  smaller  than  the  other,  leading 
from  the  store  to  the  place  where  deceased 
was  killed,  and  also  away  from  the  latter 
point.  There  were  also  footprints  at  the 
place  of  concealment,  "showing  that  some 
one  had  stood  there  on  the  previons  night." 
The  body  had  been  apparently  dragged  by 
two  men  from  the  path  where  the  deceased 
was  killed,  one  having  hold  of  one  foot  and 
the  other  having  hold  of  the  other  foot  until 
the  progress  of  the  body  had  been  stopped 
by  a  pine  tree  lodged  between  his  legs. 

When  the  accused  was  arrested  on  the 
night  of  August  2,  1921,  the  night  after  the 
murder,  he  had  in  his  possession  the  pistol 
and  holster  aforesaid,  which  were  fully  iden- 
tified as  those  worn  by  the  deceased  the  night 
before.  He  also  had  In  his  possession  a  num- 
ber of  the  articles  which  had  been  taken 
from  the  store.  The  accused  testified  that 
he  was  in  Richmond  on  Monday  night  (Au- 
gust 1),  and  purchased  the  shoes  and  garters 
from  a  Jew  on  Broad  street,  and  that  he 
bought  the  pistol  from  a  negro  in  Petersburg 
for  the  sum  of  $2.  He  was  taken  to  Rich- 
mond, and  asked  to  point  out  the  Jew  store 
where  he  bought  the  shoes  and  garters,  but 
was  unable  to  do  so.  The  testimony  for  the 
commonwealth  showed  clearly  that  neither 
of  his  statements  was  true,  and  that  the 
accused  was  not  far  from  Tobacco  on  Tues- 
aay,  August.  2,  1921,  from'  7  o'clock  in  the 
morning  till  noon,  and  at  other  points  in  the 
neighborhood  during  that  afternoon  and  till 
between  8  and  10  o'clock  that  night,  shortly 
before  his  arrest.  So  that  it  was  impossible 
for  him  to  have  bought  the  pistol  in  Peters- 
burg at  any  time  after  the  murder. 

As  i)Ointed  out,  the  testimony  indicated 
that  the  murder  had  been  committed  by  two 
persons,  and  another  man  charged  with  the 
murder  was  caught  on  the  night  of  August 
2,  1921,  and  was  lynched.  The  contention  of 
counsel  for  the  defendant  is  that  the  posses- 
sion of  the  goods  taken  from  the  store  is  no 
evidence  of  the  murder,  as  the  murder  was 
not  committed  at  the  store,  and  it  Is  not 
claimed  that  the  goods  were  on  the  person  of 
the  deceased  at  the  time  he  was  murdered, 
and,  as  to  the  pistol  and  holster  which  were 
on  the  deceased  at  the  time  he  was  killed,  that 
the  mere  possession  of  the  pistol  and  holster 
was  not  sufiSdent  evidence  of  the  killing  to 
warrant  the  verdict  of  the  Jury,  and  Kibler  v. 
Ck>mmonwealth,  ^  Va.  804,  26  S.  E.  858,  is 
vouched  as  authority  for  the  contention.  It 
is  also  suggested  that  the  defendant  could 
easily  have  procured  the  pistol  from  the 
lynched  man  without  having  been  in  any  way 
Implicated  in  the  murder.  There  might  be 
force  in  this  suggestion  if  the  defendant  had 
made  any  such  claim,  but  he  did  not  do  so. 
He  said  that  "he  bought  it  from  a  negro 
in  Petersburg." 

£1]  The  instruction  objected  to  wa»  as 
follows: 


"The  court  instructs  the  Jury  that  while  the 
exclusive    possession    of    stolen   goods,    whicb 
were  in  the  possession  of  the  deceased  at  the 
time  of  his  deatli  is,  of  itself,  not  even  prima 
facie  evidence  of  the  murder  of  the  deceased  by 
the  party  so  in  possession  of  such  goods,  yet 
such  possession  is  a  most  material  circumstance 
to  be  considered  by  the  Jury,  and  where,  in  ad- 
dition  to    such   possession,    other   inculpatory 
circumstances  are  proved,  such,  for  example, 
as  the  refusal  of  the  accused  to  give  any  ac* 
count,  or  his  giving  a  false  account  of  how  he 
came  by  the  goods,  such  proof,  if  they  believe 
from  the  evidence  it  has  been  so  proven,  will 
warrant    a    conviction    of    murder.      In    other 
words,  there  should  be  some  evidence  of  guilty 
conduct,    besides   tiie   bare   possession  of   the 
stolen    property,    before    the    presumption    of 
murder  is  superadded  to  that  of  larceny,  but 
extrinsic  facts  and  circumstances  may  consti- 
tute such  additional  evidence.    But  it  is  for  the 
jury,  under  all  the  circumstances  of  the  case, 
to  determine  the  value  of  such  refusal,  or  false 
account,  as  evidence." 

It  will  be  observed  that  the  Instruction 
does  not  direct  a  verdict  upon  the  hypothesis 
stated  therein,  but  simply  tells  the  Jury  that 
if  they  believe  that  certain  facts  are  estab- 
lished it  "will  warrant  a  conviction  of  mur- 
der," and  proceeds  to  warn  them  that  "the 
bare  possession  of  the  stolen  property  is  not 
sufiident  to  warrant  a  conviction,"  and  then 
concludes  by  telling  the  Jury  that  it  is  for 
them,  "under  all  the  circumstances  of  the 
case,  to  determine  the  value  of  such  a  re- 
fusal or  false  account  as  evidence."  The  in- 
struction plainly  left  it  to  the  Jury  to  de- 
termine the  weight  to  be  given  to  all  the  tes^ 
timony  in  the  case,  and  the  Jury  could  not 
have  understood  otherwise.  The  language  of 
the  instruction  might  have  been  more  explic- 
it as  to  the  pistol  and  holster,  but  we  are  of 
opinion  that  the  Jury  could  not  have  been 
misled,  under  the  testimony  given  in  the 
cause,  by  the  language  used.  The  instruction 
states  the  law  substantially  in  the  language 
of  this  court  in  Gravely's  Case,  86  Va.  396,  10 
S.  E.  431,  where  it  was  said: 

"Where  goods  have  been  obtained  by  means 
of  a  burglary  or  housebreaking,  the  fact  of  such 
possession  is  a  most  material  circumstance  to 
be  considered  by  the  Jury,  and  where,  in  addi- 
tion to  such  possession,  other  inculpatory  cir- 
cumstances are  proved,  such,  for  example,  as 
the  refusal  of  the  accused  to  give  any  ac- 
count, or  his  giving  a  false  account,  of  how  he 
came  by  the  goods,  such  proof  will  warrant  a 
conviction.  In  other  words,  to  use  the  lan- 
guage of  the  books,  there  should  be  some  evi- 
dence of  guilty  conduct,  besides  the  bare  pos- 
session of  the  stolen  property,  before  the  pre- 
sumption of  burglary  or  housebreaking  is  su- 
peradded to  that  of  the  larceny,  but  extrinsic 
mechanical  indications  may  constitute  such 
additional  evidence.  1  Whart.  Crim.  Law  i9th 
Ed.)  §  813;  Davis  v.  People,  1  Park.  Gr.  Gas. 
447;  State  v.  Reid,  20  Iowa,  418;  People  ▼. 
Beaver,  49  Gal.  57;  People  ▼.  Gordon,  40 
Mich.  716;  Stuart  v.  People,  42  Mich.  265; 
Newbrandt  ▼.   State,   63  Wis.  89;    Walker*! 
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Case,  28  Grat  960;  Taliaferro's  Gaae,  77  Va. 


This  holding  was  subsequently  approved  by 
tbis  court  In  l^yler's  Case,  120  Va.  868,  91  S. 
E.  171,  and  StaUard's  Case  (1921)  107  S.  E. 
722.  In  Branch's  Case,  100  Va.  8S7,  41  S.  E. 
862,  it  Is  said: 

"If  the  recent  possession  by  the  accused  of 
articles  stolen  from  the  house  broken  into  is 
proved,  and  it  appears  that  he  could  only  have 
gotten  the  articles  by  taking  them  from  the 
house  feloniously  entered,  this  would  seem  to 
be  sufficient  to  convict  him  of  housebreak- 
ing, 


9t 


All  three  of  these  cases  were  cases  of  bur- 
glary. The  same  principle,  it  would  seem, 
should  apply  to  a  <diarge  of  murder,  w^here 
the  deceased  and  the  accused  were  strangers 
to  each  otlier,  the  fact  of  murder  clearly  es- 
tablished, and  the  accused  on  the  day  after 
the  murder  is  found  in  possession  of  per- 
sonal property  which  was  known  to  have 
been  on  the  person  of  the  deceased  at  the 
time  of  tlie  murder,  and  the  accused  gives  a 
false  account  of  how  he  obtained  such  posses- 
sion. 

In  Kibler  v.  Commonwealth,  94  Va.  804,  26 
S.  E.  858,  the  charge  was  murder,  and  the 
instmction  under  consideration"  was  as  fol- 
lows^ 

"Onie  court  instructs  the  jury  that  posses- 
sion of  the  fruits  of  crime  recently  after  its 
commissioD  affords  a  strong  and  reasonable 
ground  for  the  presumption  that  the  party  in 


.sion  of  the  pocketbook  of  the  deceased  by  the 

prisoner,  who  lived  under  the  same  roof  with 
him  and  constituted  one  of  his  family,  would, 
standing  alone,  though  unexplained,  create  a 
strong  and  reasonable  presumption  that  he 
committed  the  murder?  If  the  instruction  was 
prejudicial  and  misleading  in  tiiat  clause  which 
we  have  above  considered,  it  was  not  purged  of 
its  vice  by  the  addition  to  it  in  which  the  court 
states  that  'in  a  case  of  murder  this  particular 
fact  of  presumption  commonly  forms  also  a 
material  element  of  evidence  in  connection  with 
other  facts  proved  in  the  case.'  The  weight 
and  value  of  the  fact  in  question  was  to  be  de- 
termined by  the  jury  in  connection  with  the 
other  facts  proved,  and  for  the  court  to  state 
that  in  connection  with  other  facts  proved  it 
constituted  a  material  element  of  evidence  was 
throwing  the  weight  of  its  judgment  as  to  its 
force  and  effect  upon  the  issue  presented  to  the 
jury  into  the  scales  against  the  prisoner.  That 
the  evidence  with  respect  to  the  pocketbook 
and  its  contents  was  admissible,  there  can  be' 
no  doubt,  and  being  admissible  it  was  a  circum- 
stance to  be  considered  by  the  jury  in  connec- 
tion with  all  the  other  facts  proved.  They  may 
have  been  of  such  a  nature  as  to  render  the  pos- 
session of  the  pocketbook  a  material  circum- 
stance, or  the  attending  circumstances  may 
have  been  such  as  to  deprive  that  particular 
fact  of  any  significance.  It  was  for  the  jury 
to  say." 

It  is  manifest  that  the  court  was  of  opinion 
that  the  instruction  took  away  from  the  jury 
the  determination  of  the  value  of  the  testi- 
mony as  to  recent  possession.  It  was  well 
said  that — 

"The  recency  of  the  possession  and  the  rea- 


whose  possession  they  are  found  was  the  real  sonableness  of  the  account  are  elements  to  be 
offender,  unless  he  can  account  for  such  pos-  considered  by  the  jury  even  in  a  case  of  lar- 
session  in  some  way  consistently  with  his  in- 1  ceny  " 


nocence.  And  in  case  of  murder  this  particular 
fact  of  presumption  commonly  forms  also  a  ma- 
terial element  of  evidence  in  connection  with 
other  facts  proved  in  the  case." 

Of  this  instruction.  Judge  Keith,  speaking 
for  the  court,  said: 

"This  instruction  is  erroneous.  It  is  true 
that  possession  of  the  fruits  of  crime  recently 
after  its  commission,  where  that  possession  is 
not  satisfactorily  explained,  affords  the  pre- 
sumption that  the  party  in  whose  possession 
they  are  found  was  the  offender;  but  this  is 
not  a  presumption  of  law,  but  of  fact  It  is  a 
deduction  of  fact  to  be  drawn  from  the  cir- 
cumstances of  the  case,  and  standing  alone 
constitutes  a  prima  fade  c&se  which  will  war- 
rant a  conviction  for  larceny.  A  failure  to  ac- 
count for  the  possession,  or  an  unreasonable 
account  of  it,  or  a  false  account  of  it,  will 
strengthen  the  presumption,  but  it  is  for  the 
jury,  under  all  the  circumstances  of  the  case 
to  determine  its  value  as  evidence.  The  re- 
cency of  possession  and  the  reasonableness  of 
the  account  are  elements  to  be  considered  by 
the  jury  even  in  a  case  of  larceny.  Now,  to 
take  this  proposition  of  law  peculiarly  applica- 
ble to  larceny  and  incorporate  it  into  an  in- 
struction in  a  ease  of  homicide,  was  calculated 
to. mislead  the  jury,  and  to  2/rejudice  the  pris- 
oner.    Can  it  be  said  that  the  mere  posses- 


It  was  not  contended  that  the  doctrine  of 
''recent  possession"  was  not  applicable  to  a 
murder  case,  or  that  conviction  of  murder 
might  not  be  founded  thereon  in  connection 
with  other  incriminatory  evidence.  In  that 
case  the  deceased  and  the  accused  were  rela- 
tives living  under  the  same  roof,  and  it  was 
not  shown  that  any  false  or  unreasonable 
account  was  given  as  to  the  manner  in  which 
the  possession  was  obtained.  Here  the  par- 
ties were  strangers,  and  a  false  account  was 
given  as  to  the  manner  of  obtaining  posses- 
sion, and  the  arrest  was  made  and  the  goods 
found  in  the  possession  of  the  accused  al- 
most in  hot  pursuit  It  was  on  the  day  after 
the  murder.  Wilson  v.  U.  S.,  162  U.  S.  613, 16 
Sup.  Ct  895,  40  L.  Ed.  1000,  contains  an  in- 
teresting and  instructive  discussion  of  the 
doctrine  of  recent  possession  of  goods  ob- 
tained by  murder,  and  the  elfect  thereof  In 
connection  with  other  Inculpatory  testimony, 
but  it  is  too  long  for  insertion.  A  convic- 
tion of  murder  of  the  first  degree  was  sus- 
tained by  the  unanimous  judgment  of  the 
court;  Chief  Justice  Fuller  delivering  the 
opinion.  In  that  case  the  murder  was  not 
discovered  nor  the  goods  found  on  the  ae- 
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cused  until  two  weeks  after  the  murder.  A 
number  of  Instructions  wiere  given  Dy  the 
trial  court,  among  them  the  following: 

(1)  "The  law  says  that  if  a  man  has  been 
killed,  and  killed  in  such  a  way  as  to  show 
that  it  was  done  murderously,  under  the  law 
I  have  given  you  defining  the  crime  of  murder, 
then  you  are  to  look  to  see  whether  the  party 
accused  of  the  killing  was  found  in  possession 
of  any  of  the  property  of  the  man  killed.  If 
so,  that  is  the  foundation  for  a  presumption. 
It  is  not  conclusive  in  the  beginning,  but  it  is 
a  presumption  which  you  are  to  look  at  just  as 
you  would  look  at  it  as  reasonable  men  out- 
side of  the  Jury  box.  The  party  so  found  in 
possession  of  such  property,  recently  after 
the  crime,  Is  required  to  account  for  it,  to  show 
that  as  far  as  he  was  concerned  that  posses- 
sion was  innocent  and  was  honest  If  it  is  ac- 
counted for  in  that  way  then  it  ceases  to  be 
the  foundation  for  a  presumption.  If  it  is  not 
accounted  for  in  that  satisfactory,  straightfor- 
ward and  truthful  way  that  would  stamp  it  as 
an  honest  accounting,  then  it  is  the  founda- 
tion for  a  presumption  of  guilt  against  the  de- 
fendant in  this  case,  just  upon  the  same  prin- 
ciple as  if  a  certain  man  is  charged  with  rob- 
bery or  larceny,  and  is  found  in  the  possession 
of  the  property  stolen  or  robbed  recently  after 
the  crime,  he  is  called  upon  to  explain  that  pos- 
session. If  his  explanation  of  it  is  truthful; 
if  it  is  consistent;  if  it  is  apparently  honest; 
if  it  is  not  contradictory;  if  it  is  the  same  at 
aU  times;  if  it  has  the  indicia  of  truth  con- 
nected with  it,  that  may  cause  to  pass  out  of 
the  case  the  consideration  of  the  presumption 
arising  from  the  possession  of  the  property, 
but  if  it  is  not  explained  in  that  way,  it  becomes 
the  foundation  of  a  presumption  against  the 
party  who  is  thus  found  in  possession  of  that 
property." 

In  discussing  the  instructions,  the  Chief 
Justice  said: 

''Possession  of  the  fruits  of  crime,  recently 
after  its  commission,  justifies  the  inference 
that  the  possession  is  guilty  possession,  and, 
though  only  prima  fade  evidence  of  guilt,  may 
be  of  controlling  weight  unless  explained  by 
the  circumstances  or  accounted  for  in  some 
way  consistent  with  innocence.  1  Greenl.  Ev. 
(15th  Ed.)  §  34.  In  Rickman's  Case,  2  East 
P.  0.  1035,  cited,  it  was  held  that  on  an  in- 
dictment for  arson,  proof  that  property  was 
in  the  house  at  the  time  it  was  burned,  and  was 
soon  afterwards  found  in  the  possession  of  the 
prisoner,  raises  a  probable  presumption  that 
he  was  present  and  concerned  in  the  offense; 
and  in  Rex  v.  Diggles  (Wills,  Gir.  Ev.  *53)  that 
there  is  a  like  presumption  in  the  case  of  mur- 
der accompanied  by  robbery.  Proof  that  de- 
fendant had  in  his  possession,  soon  after,  ar- 
ticles apparently  taken  from  the  deceased  at 
the  time  of  his  death  is  always  admissible,  and 
the  fact,  with  its  legitimate  inference,  is  to  be 
considered  by  the  jury  along  with  the  other 
facts  in  the  case  in  arriving  at  their  verdict. 
Williams  v.  Commonwealth,  29  Penn.  St.  102; 
Commonwealth  v.  McGorty,  114  Mass.  299; 
Sahlinger  v.  People,  102  111.  241;  State  v.  Ray- 
mond, 46  Conn.  345;  Whart  Cr.  Ev.  (  762. 
•    *    * 

"Nor  can  there  be  any  question  that  if  the 
jury  were  satisfied  from  the  evidence  that  false 
statements  in  the  case  were  made  by  defendant, 
or  on  his  behalf,  at  his  instigation,  they  had 


the  right  not  only  to  take  such  statements  into 
consideration  in  connection  with  all  the  other 
circumstances  of  the  case  in  determining  wheth- 
er or  not  defendant's  conduct  had  been  satisfac- 
torily explained  by  him  upon  the  theory  of  his 
innocence,  but  also  to  regard  false  statements 
in  explanation  or  defense  made  or  procured 
to  be  made  as  in  themselves  tending  to  show^ 
guilt  The  destruction,  suppression  or  fabrica- 
tion of  evidence  undoubtedly  gives  rise  to  a 
presumption  of  guilt  to  be  dealt  with  by  the 
jury.  1  Greenl.  §  37;  3  Greenl.  |  34;  Com- 
monwealth V.  Webster,  6  Cush.  295. 

"The  testimony  of  the  defendant  in  a  crim- 
inal case  is  to  be  considered  and  weighed  by 
the  jury,  taking  all-  the  evidence  into  considera- 
tion, and  giving  such  weight  to  the  testimony  as 
in  their  judgment  it  ought  to  have.  Hicks  ▼. 
United  States,  150  U.  S.  442,  462;  Allison  ▼. 
United  State,  160  U.  S.  203.  The  trial  judge 
did  not  charge  the  jury  to  treat  the  testimony 
of  defendant  in  a  manner  different  from  that 
in  which  they  treated  the  testimony  of  other 
witnesses  and  left  it  to  them  to  give  to  his 
evidence,  under  all  the  circumstances  affecting 
its  credibility  and  weight,  such  consideration 
as  they  thought  it  entitled  to  receive. 

"We  cannot  reverse  this  judgment  for  error 
in  either  of  the  instructions  complained  of.'' 


ft 


Under  our  practice,  Instructions  express- 
ing the  opinion  of  the  court  on  the  weight 
of  the  evidence  cannot  be  given  by  the  trial 
court,  as  some  of  the  instructions  in  the 
Wilson  Case  did,  but  the  Instructions  in  that 
case  indicate  what  may  be  considered  by  the 
Jury  in  arriving  at  a  verdict  in  cases  of 
that  kind. 

[2]  There  are  expressions  in  some  of  the 
cases  relating  to  "recent  possession**  to  the 
effect  that  such  possession  raises  a  prima 
facie  presumption  of  the  guilt  of  the  accused, 
and  that  the  burden  is  on  the  accused  to 
overcome  such  presumption.  It  would  be 
more  accurate  to  say  that  it  is  a  matter  of 
evidence  to  be  considered  by  the  jury,  along 
with  other  evidence,  in  determining  the  guilt 
or  innocence  of  the  accuse^.  The  burden  is 
on  the  commonwealth  to  establish  the  guilt 
of  the  accused  beyond  a  reasonable  doubt, 
and  this  burden  continues  throughout  the 
trial  and  never  shifts.  It  is  not  a  case  of  a 
presumption  of  guilt  which  the  accused  must 
overcome  in  order  to  avoid  conviction.  It  Is 
enough  if  the  accused  can  raise  a  reasonable 
doubt  as  to  his  guilt  If  upon  the  whole  evi- 
dence in  the  case,  including  "recent  posses- 
sion," a  reasonable  doubt  remains  in  the 
minds  of  the  jurors  as  to  the  guilt  of  the  ac- 
cused, he  is  entitled  to  the  benefit  of  that 
doubt  State  v.  Lax,  71  N.  J.  Law,  386, 59  Atl. 
18,  and  cases  cited.  The  jury  were  fully  ad- 
vised of  this  doctrine  by  other  instructions 
given  at  the  instance  of  the  prisoner,  two  of 
which  were  as  follows: 

"The  court  instructs  the  jury  that  the  ac- 
cused is  presumed  to  be  innocent,  and  that  this 
1  presumption  follows  him  throughout  every  stage 
of  the  trial,  and  that  the  burden  of  showing 
the  guilt  of  the  accused  to  the  exclusion  of  ev- 
ery  reasonable  doubt  is  upon  the  common* 
wealth,  and  this  burden  never  shifts  and  al- 
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vays  r«8U  opon  the  prosecation,  and  while 
the  commonwealth  may  prove  each  facts  as  may 
raise  the  presumption  of  guilt  unless  they  are 
rebutted  by  the  accused,  still,  after  the  evidence 
is  closed,  if  upon  a  consideration  of  the  whole 
there  is  a  reasonable  doubt  of  his  guilt  the  jury 
should  acquit.*' 

'*The  court  instructs  the  jury  that  the  law 
presumes  the  accused  to  be  innocent  until  he 
is  proved  guilty  beyond  a  reasonable  doubt;  if 
there  is  upon  the  minds  of  the  jury  any  rea- 
sonable doubt  of  the  guilt  of  the  accused  the 
law  makes  it  their  duty  to  acquit  him,  and  cir- 
cumstances of  mere  suspicion  or  probability  of 
his  guilt,  however  strong,  are  not  sufficient  to 
warrant  a  verdict  of  guilty;  but  before  you  can 
convict  the  prisoner  you  must  be  satisfied  from 
the  evidence,  not  only  that  the  circumstances 
are  consistent  with  the  prisoner's  guilt,  but  the 
jury  must  be  satisfied  from  the  evidence  that 
the  facts  are  such  as  to  be  inconsistent  with 
any  other  rational  conclusion  than  that  he  is 
guilty,  and  that  the  doubt  must  not  be  an  arbi- 
trary or  unreasonable  doubt,  or  a  doubt  of  im- 
material or  nonessential  circumstances,  but 
must  be  a  reasonable  doubt  of  sdme  fact  or 
facts  in  the  evidence  essential  for  the  jury  to 
believe  to  warrant  a  verdict  of  conviction." 

[3]  The  instruction  complained  of  was  not 
jn  conflict  with  these  Instructions,  and  left 
it  entirely  to  the  jury  to  consider  and  de- 
termine the  weight  to  be  given  to  all  the  tes- 
timony submitted  to  them.  It  is  unnecessary 
for  us  to  say  anything  as  to  the  right  of 
the  accused  to  remain  silent  as  to  how  he  ob- 
tained the  goods,  as  he  did  not  remain  silent, 
but  upon  the  evidence  in  the  case  we  find  no 
error  in  said  instruction  to  the  prejudice  of 
the  accused. 

[4]  From  what  has  been  said,  It  is  manifest 
that  we  cannot  say  that  the  verdict  is  either 
plainly  contrary  to  the  evidence,  or  is  with- 
out evidence  to  support  it.  The  judgment  of 
the  trial  court  will  therefore  be  affirmed. 

Affirmed. 

■ 

SAUNDERS,  J.,  did  not  participate  in  the 
tbove  decision,  liavlng  died  in  Kovemftier  last 


(132  Va.  107) 
ROBERTS  V.  ALEXANDRIA  WATER  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

19,  1922.) 

1.  Waters  and  water  courses  ^x=>l56(7)— No 
right  to  tap  water  main  under  water  com- 
pany's grant  of  right  to  take  water  from  mill- 
race. 

A  water  company's  grant  to  the  one  from 
whom  it  acquired  the  water  supply  of  right  to 
take  water  from  the  millrace  gives  no  right  to 
take  water  from  the  company's  water  main  at  a 
point  some  distance  from  the  millrace. 

2.  Waters  and  water  coHrses  ^s»  157— Permis- 
sion to  tap  water  main  considered  a  revoca- 
ble license. 


Permission  by  water  company  to  officers 
thereof,  from  whom  it  had  acquired  the  water  |  There  was  a  further  provision  that  the  ex 


supply,  and  to  whom  it  had  granted  right  to 
take  water  from  the  millrace,  to  tap  its  water 
main  will,  in  the  absence  of  further  showing, 
not  be  considered  a  grant  of  additional  rights 
or  a  construction  of  the  prior  grant,  but  a  bare 
privilege  or  revocable  license. 

Ai^)eal  from  Circuit  Court  of  City  of  Alex- 
andria. 

Suit  by  Edmund  Hunt  Roberts  against  the 
Alexandria  Water  Company  for  injunction. 
Bill  dismissed,  and  complainant  appeals.  Af- 
firmed. 

Jas.  R.  &  H.  B.  Caton,  of  Alexandria,  for 
appellant. 

Gardner  L.  Boothe,  of  Alexandria,  for  ap- 
pellee, 

PRENTIS,  J.  The  complainant  is  the  own- 
er of  a  tract  of  land  known  as  the  Cameron 
farm,  lying  partly  in  Alexandria  and  partly 
in  the  county  of  Fairfax,  upon  which  he  re- 
sides. He  is  engaged  in  farming,  has  live 
stock  thereon,  and  a  number  of  employees. 
The  defendant  is  a  public  service  corporation 
which  owns  the  water  supply  system  with 
the  necessary  appurtenances  connected  with 
such  an  enterprise,  which  is  furnishing  water 
to  the  general  public  in  and  about  the  city  of 
Alexandria  for  domestic  and  other  purposes. 
Reuben  Roberts  and  Robert  F.  Roberts  and 
their  respective-  wives,  predecessors  in  title 
of  the  complainant,  by  deed  dated  May  1. 
1851,  conveyed  to  the  company  a  certain  mill 
with  its  appurtenances,  kno^'n  as  one  of  the 
**Cameron  Mills,"  in  Fairfax  county,  together 
with  certain  water  rights  and  water  privi-<v 
leges  belonging  thereto,  and  the  use  of  cer- 
tain other  land  which  might  be  required  for 
necessary  houses  for  the  protection  of  its 
machinery,  etc.,  all  of  which  is  particularly 
and  carefully  described  in  the  conveyance. 

The  company,  the  grantee  in  the  deed  just 
referred  to,  by  deed  dated  May  2,  1851,  con- 
veyed to  the  said  Reuben  Roberts  and  Robert 
F.  Roberts  the  right  and  privilege  of  using 
the  water  in  the  millrace  belonging  to  Cam- 
eron Mill,  in  Fairfax  county,  for  all  farming 
purposes  of  the  Cameron  fairm  (excepting  ir- 
rigation), also  the  full  and  free  use  and  en- 
joyment of  such  surplus  water  in  the  mill- 
race  as  might  not  at  any  time  be  required  by 
the  company  to  propel  its  machinery  for  the 
purpose  of  conducting  water  to  the  town  of 
Alexandria  in  accordance  with  its  charter; 
such  grant  was  not,  however,  to  be  construed 
to  limit  the  company  in  the  use  of  such  wa- 
ter, or  the  raising  of  such  quantities  thereof 
as  might  be  necessary  for  the  future  use  of 
the  company  to  any  attainable  elevation. 
The  grantees  in  this  deed  covenanted  that  in 
the  use  of  such  water  they  would  not  commit 
any  act,  matter,  or  thing  by  which  the  water 
in  the  millrace  should  become  impure  or  unfit 
for  use  by  the  company  for  its  purposes 
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P€nse  of  repairing  the  millrace  should  be 
borne  equally  by  the  parties,  provided,  how- 
ever, that  the  grantees  should  not  be  required 
to  contribute  to  or  pay  for  any  repairs  which 
might  be  required  after  they  had  released  or 
reconveyed  to  the  company  the  right  to  the 
use  of  the  surplus  water  granted  by  the  deed. 

Thereafter,  September  27,  1851,  the  same 
Reuben  Roberts  and  Roberts  F.  Roberts,  in 
consideration  of  $5,  granted  to  the  company, 
which  was  then  engaged  in  the  construction 
of  its  works,  and  more  particularly  in  the 
location  of  its  main  pipes,  conduits  and  fix- 
tures, the  privilege  of  passing  its  mains  and 
pipes  through  certain  portions  of  the  land  of 
the  grantors,  particularly  described  in  the 
deed,  reserving  to  the  grantors  the  fee-simple 
ownership  and  the  use  and  enjoyment  of  tlie 
land  along  the  line  of  the  location  of  the 
pipes,  in  any  manner  not  inconsistent  with 
the  uses  and  privileges  granted. 

The  company  constructed  its  plant  and  has 
been  operating  it  for  many  years.  The  then 
owners  of  the  Cameron  farm  and  their  suc- 
<?es.sors  In  title  down  to  the  complainant  ap- 
pear never  to  have  taken  the  water  directly 
from  the  millrace  in  accordance  with  the 
provisions  of  the  deed  of  May  2,  1S51,  from 
the  company.  Instead  thereof,  50  jears  or 
more  ago  they  were  allowed  to  tap  tlie  water 
main  of  the  company,  and  by  means  of  a  con- 
iiocting  pipe  have  supplied  themselves  with 
water  on  the  Cameron  farm  for  domestic 
and  farm  purposes. 

In  1919,  the  State  Corporation  Commission 
of  Virginia  required  the  company  to  install  a 
filtration  plant  and  a  plant  to  treat  with 
chemicals  the  water  furnished  to  its  patrons, 
because  of  the  fact  that  the  water  had  be- 
come unpo  table. 

The  point  on  the  main  tapped  by  the  pred- 
ecessors of  the  complainant  is  located  be- 
tween the  water  supply  and  the  plant  so 
erected  for  the  filtration,  purification,  and 
chemical  treatment  of  the  water,  so  that  the 
water  received  by  the  complainant  is  de- 
scribed as  "raw,"  "untreated"  water,  which 
is  regarded  as  unfit  for  drinking  purposes, 
certainly  during  certain  parts  of  the  year. 
On  July  29,  1919,  after  the  installation  of  the 
filtration  plant,  the  company  was  notified  by 
the  State  Board  of  Health  to  discontinue  the 
furnishing  of  unfiltered  water  to  consumers, 
because,  unless  properly  treated,  It  was  un- 
safe for  domestic  use,  and  in  consequence  of 
such  notice  the  complainant  was  advised 
that  the  pipe  connection  by  which  unfiltered 
and  untreated  water  was  carried  for  his 
domestic  and  farm  uses  would  be  discontin- 
ued. Thereupon  the  complainant  filed  his 
bill,  the  object  of  which  was  to  enjoin  the 
company  from  breaking  such  connection.  At 
the  final  hearing,  the  trial  court  dissolved 
the  Interlocutory  injunction  which  had  been 
theretofore  awarded,  and  dismissed  the  com- 
plainant's bill,  from  which  decree  this  appeal 
has  been  allowed. 


r  It  is  not  necessary  in  this  case  to  consider 
or  determine  the  powers  of  the  State  Board 
of  Healtlx  in  the  premises,  tliis  being  a  suit 
to  which  that  board  is  not  a  party,  and  be- 
cause it  is  unnecessary,  as  the  rights  of  tlie 
parties  in  our  opinion  are  manifest  without 
any  reference  to  the  validity  of  the  order  of 
that  board.  The  question  raised  requires  tlie 
cohstruction  of  the  deeds  to  which  reference 
has  been  made,  with  such  aid  as  can  be  de- 
rived from  the  attending  circumstances  and 
conduct  of  the  parties  interested. 

The  deed  upon  which  the  complainant 
must  and  does  rely  for  the  support  of  his 
contentions  is  that  dated  May  2,  1861,  from 
the  Alexandria  Water  Company  to  Reuben 
Roberts  and  Robert  F.  Roberts.  So  much  of 
its  language  as  it  is  necessary  to  recite  fol- 
lows: 

"♦  ♦  ♦  The  said  party  of  the  first  part, 
in  consideratioD  of  one  dollar,  do  grant  unto  the 
said  parties  of  the  second  part,  the  right  and 
privilege  of  psing  the  water  in  the  millrace  be- 
longing to  the  Cameron  Mills  in  Fairfax  coun- 
ty, Virginia,  for  all  the  farming  purposes  of  the 
so-called  Cameron  farm  (excepting  irrigation). 
Also  the  full  and  free  use  and  enjoyment  of  such 
surplus  water  in  said  millrace  as  may  not  at 
any  time  be  required  by  said  Alexandria  Water 
Company  to  propel  its  machinery  for  the  pur- 
pose of  conducting  water  into  the  town  of  Al- 
exandria in  accordance  with  the  act  of  the  Gen- 
eral Assembly  of  Virginia  incorporating  the 
said  company,  but  this  grant  shall  not  be  con- 
strued to  limit  the  said  Alexandria  Water  Com- 
pany in  the  use  of  said  water,  or  of  raising  such 
quantities  thereof  as  may  be  necessary  for  the 
present  and  future  use  of  said  company  to  any 
attainable  elevation." 

Then  follow  carefully  drawn  provisions  de- 
signed to  maintain  the  purity  of  the  water  in 
the  millrace  and  for  repairs.  It  is  observed 
that  on  the  previous  day  the  grantees  in  this 
deed  had  conveyed  the  mill  property  and  Its 
appurtenances,  together  with  all  the  water 
rights  and  water  privileges  appertaining 
thereto  to  the  company.  Each  deed  appears 
to  be  carefully  drawn  and  designed  to  ex- 
press definitely  the  true  intent  and  agreement 
of  the  )>artie8  thereto.  Later  in  the  year, 
September  27,  1851,  the  same  Reuben  Rob- 
erts and  Robert  F.  Roberts  conveyed  to  the 
company  the  right  to  lay  their  pipes  and 
mains  upon  other  property,  with  careful  de- 
scription and  provisions  for  the  protection  of 
their  mutual  rights — among  other  provisiwis 
requiring  the  pipe  to  be  laid  at  least  four 
feet  below  the  surface  of  the  earth,  and  re- 
serving the  fee  simple  to  the  grantors,  with 
the  right  to  cultivate  all  of  the  land. 

[1]  It  is  claimed  that  all  of  these  deeds 
should  be  construed  together  as  parts  of  a 
continuous  and  closely  connected  transaction* 
and  that  the  tapping  of  the  water  main,  un- 
der the  circumstances  heretofore  stated,  con- 
stitutes a  construction  of  the  deed  of  May  2, 
1851,  by  the  parties  themselves,  and  irrevoca- 
bly  establishes   the  complainant's  right  to 
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sense  it  is  true  that  the  various  conveyances 
are    connected  with  each  other,  as  they  all 
relate  to  the  property  rights  of  the  same  par- 
ties,   and  to  the  establishment  and  operation 
of    tlie  plant  of  the  company;  that  is,  they 
>ver'e  all  promo  tire  of  that  general  purpose. 
Kacli  conveyance,  howev'er,  as  has  been  in- 
ilicated,  was  carefully  drawn  and  is  complete 
in   itself;  hence  it  is  not  perceived  how  con- 
necting them  with  each  other  in  any  way 
aids   or   supports    the    complainant's   claim. 
Tlie  first  deed  is  a  simple  conveyance  of  the 
mill  and  property  rights;  the  second  grants 
to  the  then  owners  of  tiie  property  the  ripht 
to  use  the  water  in  the  mi  11  race  for  the  pur- 
noses  indicated;  the  source  of  supply  being 
explicitly  desijniated  three  times  in  the  deed 
— first,  when  the  right  to  the  use  of  the  wa- 
ter therein  for  farming  purposes  is  granted, 
again  when  the  use  of  such  surplus  water 
"in  said  millrace"  as  might  not  be  required 
liy  the  company  is  granted,  and  still  «igain 
when  there  is  reference  to  the  possible  pol- 
lution of  the  water.     In  eacli  instance  both 
the  location  and  source  of  the  supply  are 
designated    as   the    water   in    the    millrace. 
Then  when  we  come  to  the  third  deed  in  the 
sequence,  that  of  September  27,  1851,  we  find 
nothing  whatever  with  reference  to  any  use 
of  the  water  by  the  grantors,  but  this  con- 
veyance merely  grants  the  company  the  right 
to  lay  mains  in  certain  other  locations  on 
the  farm,  and  only  reserves  to  the  grantors 
the   rights    not   inconsistent   therewith.      It 
seems  to  us  that  if  this  deed  was  intended  to 
add  to  or  to  modify  either  of  the  previous 
conveyances,  such  intention  would  certainly 
have  been  expressed  therein  by  appropriate 
language.     So  that  the  complainant's  rights 
depend   upon  whether  or  not,  to  his  clear 
right  under  the  deed  of  May  2,  1851,  to  use 
the  water  in  the  millrace,  there  has  in  any 
way  been  superadded  the  right  to  tap  the 
mains  of  the  company  elsewhere  and  to  main- 
tain such  connection  Indefinitely.    To  state 
this  proposition  is  to  indicate  the  only  proper 
solution  of  the  question   raised.     The  lan- 
guage which  grants  the  right  to  take  water 
from  the  millrace  is  aimple,  clear,  and  defi- 
nite, needs  no  interpretation,  and  clearly  can- 
not be  construed  to  grant  the  right  to  take 
the  water  directly  from  the  water  main  at  a 
point  some  distance  away  from  the  millrace. 
The  learned  counsel  for  the  complainant 
cites  many  authorities  to  establish  the  un- 
questioned legal  doctrines  upon  which  he  re- 
lies, but  we  do  not  deem  it  necessary  to  dis- 
cuss them  because,  in  our  view,  they  do  not 
aid  in  the  determination  of  the  question  here 
presented.    If  there  had  ever  been  any  con- 
tract  for   such   a   connection,    doubtless    yt 
would   be  fully  protected,   and   if  the  lan- 
guage used  in  the  deeds  to  be  construed  was 
doubtful  in  meaning,  the  rules  governing  in 
such  cases  would  be  applicable.    The  rules 


cannot,  however,  be  applied  to  instruments 
like  these,  which  as  to  the  right  here  in- 
volved are  unambiguous. 

[2]  We  find  no  support  in  the  evidence  for 
the  contention  that  the  parties  have  them- 
selves construed  the  contract  relied  on  as 
giving  the  complainant  the  legal  right  to 
maintain  the  connection,  and  to  sustain  it 
would  do  violence  to  that  rule  which  can 
only  be  applied  to  the  construction  of  con- 
tracts where  the  language  used  is  of  doubt- 
ful import  It  cannot  be  extended  for  the 
purpose  of  establishing  a  new  and  different 
contract  from  that  whiqh  is  proved.  When 
such  a  new  and  different  contract  is  relied 
on,  it  must  be  proved  like  aty  other  essential 
fact 

It  is  proper  to  note  that  covering  a  period 
of  many  years  previous  to  the  acquisition  of 
the  property  by  the  complainant,  his  prede- 
cessors in  title  were  connected  with  the  com- 
pany, one  of  them  as  president  and  two  oth- 
ers as  directors,  and  this  is  doubtless  the  ex- 
planation of  the  fact  that  the  company  per- 
mitted the  connection  with  its  main  to  bo 
made.  There  is,  however,  no  scintilla  of 
evidence  indicating  that  it  was  thereby  in- 
tended to  construe  or  modify  the  contract  to 
take  water  directly  from  the  millrace,  that 
it  was  by  way  of  substitution  for  that  right, 
or  that  it  was  anything  more  than  a  bare 
privilege  or  revocable  license. 

Tnder  the  evidence  in  this  case,  the  decree 
of  the  court  dismissing  the  bill  is  Justified. 

Affirmed. 

BURKS,  J.,  absent 

SAUNDERS,  J.,  did  not  participate  in  the 
above  decisions,  having  died  in  November 
last. 
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HUBARD   &  APPLEBY,   loo.,  v.  THACKER 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

19,  1922.) 

1.  Mortgages  <d=^292 (2)— Mortgagee's  remed|y 
against  purchaser  assuming  mortgage  Is  In 
equity. 

The  remedy  of  a  mortgagee  against  a  pur- 
chaser of  the  property,  who  assumed  the  mort- 
gage debt  for  a  deficiency  after  sale  of  the 
property,  is  by  suit  in  equity,  not  by  action  at 
law,  since  the  assumption  of  the  mortgage  debt 
was  solely  for  the  benefit  of  the  mortgagor, 
and  the  right  of  the  mortgagee  to  enforce  the 
assumption  agreement  is  based  on  the  theory  of 
quasi  subrogation  of  the  mortgagee  to  the 
mortgagor's  right  to  enforce  that  debt. 

2.  Mortgages  ^s»285— Mortgagee's  right  to  en- 
force  assumption  of  debt  becomes  fixed  1^  hJs 
acceptance  and  notice. 

The  right  of  the  mortgagee  to  enforce  th« 
assumptions  of  the  mortgage  debt  by  grantee 
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of  the  mortgagor  becomes  fixed  when  the 
mortgagee  has  obtained  knowledge  of  the  as- 
sumption of  the  debt,  has  accepted  it,  and  has 
acted  upon  the  faith  of  it,  and  thereafter  the 
mortgagor  cannot  release  his  grantee  from  such 
assumption  to  the  prejudice  of  the  mortgagee. 

3.  Mortgages  ^=»285-— Mortgagee's  right  to  en- 
force assumption  of  debt  held  to  have  beoome 
fixed. 

Where  an  intending  purchaser  of  property, 
fiubject  to  a  trust  deed  which  he  was  to  assume, 
inquired  of  the  holder  of  the  notes  as  to  their 
amount,  and  as  to  the  possibility  of  an  exten- 
sion, to  which  the  holder  agreed,  and  after  com- 
pleting the  purchase  paid  a  portion  of  the  prin- 
cipal and  interest,  and  secured  a  further  ex- 
tension, the  holder  pf  the  note  had  acted  upon 
the  assumption  of  the  debt  by  the  purchaser, 
so  that  its  right  to  hold  the  purchaser  there- 
on was  not  defeated  by  a  reconveyance  of  the 
property  through  mesne  conveyances  to  the 
original  grantor,  who  again  assumed  the  pay- 
ment of  the  debt. 

Appeal  from  Circuit  Ck)urt  of  City  of  Nor- 
folk. 

Suit  by  Hubard  &  Appleby,  Inc.,  against 
J.  Ernest  Thacker  and  others,  to  recover  the 
balance  due  on  notes  secured  by  trust  deed 
after  the  sale  of  the  property.  From  a  de- 
cree dismissing  the  bill,  complainant  appeals. 
Reversed,  and  final  decree  entered  for  com- 
plainant. 

The  material  facts  in  this  case  are  that 
one  Portlock  executed  a  certain  deed  of  trust 
conveying  certain  real  estate  to  secure  the 
payment  of  a  debt  of  $3,000  of  himself  to 
appellant,  evidenced  by  three  notes  of  the 
grantor  payable  to  the  order  of  the  appel- 
lant, one  note  for  $300,  payable  December  3, 

1913,  another  for  $300,  payable  December  3, 

1914,  and  the  remaining  note  for  $2,400,  pay- 
able December  3,  1915;  all  of  such  notes 
bearing  interest  from  date  payable  semian- 
nually, with  the  right  of  the  debtor  to  an- 
ticipate the  payment  of  any  or  all  of  such 
notes.  Portlock  paid  $100  on  the  first-men- 
tioned note. 

Thereafter,  in  the  latter  part  of  1913, 
about  the  time  the  first  note  fell  due,  the  ap- 
pellee, Thacker,  entered  into  negotiations  to 
purchase  the  property  from  Portlock,  upon 
the  understanding  that  if  the  purchase  was 
made  Thacker  would  assume  the  payment  of 
the  deed  of  trust  debt  as  a  part  of  the  pur- 
chase money.  While  these  negotiations  were 
under  way,  and  before  making  the  purchase, 
Thacker  called  upon  the  appellant  to  ascer- 
tain what  at  that  time  was  the  amount  of  the 
deed  of  trust  debt,  what  part  of  it  was  due, 
the  condition  of  the  notes,  interest  due,  etc. 
"The  secretary  and  treasurer  of  the  appellant 
"showed  Thacker  the  notes  and  •  •  • 
talked  the  matter  over"  with  him.  Thacker 
asked  for  some  additional  time  on  the  note 
which  fell  due  December  3,  1913,  in  case  he 


became  the  purchaser  of  the  property.    Ap- 
pellant agreed   to   that,   telling  Thacker   it 
would   "be  all  right."     The  secretary  and 
treasurer  of  appellant  testifies  that  appellant 
made  that  agreement  of  extension  of  time 
because    they    knew    Thacker,     and    were 
''mighty  glad  for  him  to  take  the  property 
♦    ♦     ♦    because  [they]  thought  he  was   a 
good  deal  more  responsible  than  Mr.  PortlocS. 
who  held  it  at  that  time."    Thacker  does  not 
testify  in  the  case,  nor  is  there  any  evidence 
tending  to  controvert  the  truth  of  this  state- 
ment.   The  purchase  was  accordingly  closed 
by  Thacker  some  time  in  January,  1914,  by 
his  taking  a  deed  from  Portlock  and  wife 
dated  December  23,  1913,  conveying  the  prop- 
erty to  him,  in  which  it  was  stipulated  that 
**the  said  J.  Ernest  Thacker  expressly   as- 
sumes the  payment  of  certain  notes  for  threi»^ 
thousand    dollars    ($3,000.00)    -with    interest 
from  the  date  of  these  presents  secured  by 
deed  of  trust,'*  etc.,  (describing  the  said  dee<l 
of  trust).    Thacker  did  not  sign  the  deed,  but 
accepted  it  with  such  stipulation  in  it,  and 
thereafter  dealt  with  the  property  as  his  own 
The  appellant  was  fully  informed  of  all  of 
this ;   and  in  accordance  with  the  agreement 
aforesaid  entered  into  between  Thacker  and 
appellant  as  to  the  extension  of  time  of  pay- 
ment of  the  first  note  falling  due.    Thacker, 
in  the  spring  or  early  summer  of  1914,  paid 
to  appellant  the  $200  and  accrued  interest 
balance  due  on  the  first  $300  note,  and  sub- 
sequently the  interest  which  had  accrued  up 
to  June  3,  1914,  on  the  other  two  notes.    Ac« 
cording  to  the  uncontroverted  testimony  for 
appellant,  the'  appellant  dealt  directly  with 
Thacker  in  giving  the  aforesaid  extension  o' 
time  and  in  receiving  the  payments  aforesaid, 
at  his  instance  and  request. 

It  further  appears  from  the  record  that  the 
attorneys  for  Thacker,  in  examining  the  title 
to  the  property,  found  a  judgment  for  $1,037, 
with  interest  from  December  22,  1895,  of  rec- 
ord against  a  former  owner,  which  would  not 
be  barred  by  the  statute  of  limitations  until 
the  first  rule  day  in  May,  1916.  These  attor- 
neys thereupon  wrote  a  letter  to  appellant 
of  date  January  15,  1914,  calling  attention  to 
this  judgment  of  record,  and  saying  that  they 
would  like  to  have  a  letter  from  appellant, 
"stating  that  the  last  note  secured  in  the 
deed  of  trust"  (aforesaid,  which  note  would 
fall  due  December  3, 1915,  as  aforesaid)  "may 
be  extended  beyond  the  life  of  the  judgment.*' 
Appellant  replied  by  letter  to  these  attorneys 
of  date  January  16,  1914,  stating  that  appel- 
lant was  "the  holder  of  the  notes  secured  in 
the  deed  of  trust"  aforesaid,  designating  it, 
and  added: 

"We  hereby  agree  to  extend  the  time  of  pay- 
ment of  the  principal  of  the  last  note  secured 
by  said  deed,  which  note  will  be  due  December 
3,  1915,  to  May  8,  1916." 

This  dealing  was  directly  with  Thacker's 
attorneys    at    their    instance    and    request 
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wbich  wag  equivalent  to  such  dealing  directly 
yrith.  Thacker,  and  is  so  regarded  in  the  opin- 
ion of  the  court 

The  evidence  in  the  record  does  not  disclose 
whether  Portlock  was  asked  to  consent  or 
consented  to  the  extensions  of  time  aforesaid 
before  or  when  they  were  made. 

Thereafter,  by  deed  of  bargain  and  sale, 
of  date  August  22,  1914,  Thacker  and  wife 
conveyed  the  said  property  to  one  Hethorn; 
the  deed  containing  the  express  stipulation 
that  Hethorn  assumed  the  payment  of  the  two 
of  said  notes  then  remaining  unpaid,  aggre- 
gating $2,700,  "and  interest**;  Hethorn  not 
executing,  but  accepting,  the  deed.  Subse- 
quently Hethorn,  by  similar  deed,  of  date 
September  16,  1914,  conveyed  the  property 
beck  to  Portlock;  the  deed  containing  the  ex- 
press stipulation  that  Portlock  assumed  the 
payment  of  the  last-mentioned  two  notes  "ag- 
gregating the  principal  sum  of  |2,700* ;  Port- 
lock  not  executing,  but  accepting,  the  deed. 

On  December  3,  1914,  the  second  note  for 
$300  and  the  semiannual  interest  thereon,  and 
"on  the  $2,400  note,  from  June  3,  1914,  fell 
due;  no  part  of  which  was  paid.  The  appi'l- 
lant  took  no  action  in  the  matter  until  some 
time  in  June,  or  the  early  part  of  July,  1915, 
when,  at  appellants  request,  and  because  of 
such  default,  the  trustee  in  the  deed  of  trust 
aforesaid,  duly  advertised  the  property  for 
sale  on  July  21,  1915,  upon  the  terms  of  all 
cash,  as  he  was  authorized  to  do  by  the  deed 
of  trust. 

On  the  day  and  at  the  place  of  sale  the 
president  of  the  appellant's  corporation,  be- 
fore the  property  was  put  up  at  auction,  saw 
a  real  estate  agent,  whom  such  president 
knew  had  represented  Thacker  in  the  pur- 
chase aforesaid  of  the  property  from  Portlock 
and  usually  represented  Thacker  in  his  real 
estate  transactions,  and  told  such  real  estate 
agent  that  the  property  was  going  to  be  sold. 
Up  to  that  time  appellant  thought  that 
Thacker  still  owned  the  property,  and  knew 
nothing  of  the  subsequent  conveyances  of 
the  property  aforesaid.  Appellant  had  been 
paid  nothing  on  the  debt  by  any  one  except 
Thacker  since  his  purchase  and  assumption  of 
the  debt  aforesaid,  and  appellant  had  looked 
upon  Thacker  as  bound  to  it  as  principal 
debtor  for  the  said  $2,700  and  interest  there- 
on from  the  time  Thacker  purchased  the 
property  from  Portlock  and  assumed  the  pay- 
ment of  the  debt  as  aforesaid,  and  up  to  the  I 
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f  with  interest  from  June  3,  1914,  to  July  21, 
1915,  left  a  balance  of  $1,371,  principal  as  of 
that  date,  of  the  said  indebtedness  remaining 
unpaid:  and  this  is  the  amount  which  the 
appellant  claims  in  this  suit  to  be  entitled 
to  recover  of  appellee  Thacker. 

On  December  14,  1915,  Portlock  was  ad- 
judged a  bankrupt;  the  funds  derived  from 
Ills  estate  amouuYed  only  to  $131.87,  which 
was  used  to  pay  costs;  and  he  received  his 
discharge  In  bankruptcy  May  7, 1917. 

The  bill  in  the  cause  was  filed  in  July,  1918,. 
made  the  said  Thacker,  Hethorn,  and  Port* 
lock  parties  defendant,  and  asserted  the  aK 
leged  personal  liability  of  the  said  appellee 
Thacker  to  appellant  for  the  deficiency  afore- 
said, as  growing  out  of  the  facts  and  circum- 
stances aforesaid. 

The  court  below  gave  no  efTect  to  the  deal- 
ings dii*ectly  between  the  appellant  and 
Thacker,  considered  the  case  as  the  same  as 
these  of  Crowell  v.  St.  Barnabas  Hospital,  27 
N.  J.  Eq.  650,  and  Osborne  v.  Cabell,  77  Va. 
462,  in  which  it  was  held  that  the  mortgagee 
could  not  recover  against  a  defendant  gran* 
tee  of  the  mortgaged  property  who  had  as- 
sumed the  payment  of  the  mortgage  debt  by 
taking  a  deed  with  that  stipulation  in  it, 
whore  the  defondant*s  immediate  grantor,  be- 
fore suit  brought,  for  valuable  consideration 
and  in  good  faith,  had  released  the  defend- 
ant from  su<di  assumption  of  payment;  and 
the  decree  under  review  held  that  the  appel' 
lant  was  not  entitled  to  recover  either  against 
the  appellee  Thacker,  or  Hethorn;  that,  it 
appearing  that  Portlock  had  been  adjudged 
a  bankrupt,  the  court  would  not  proceed  fur- 
ther against  him;  and  the  court  dismissed 
the  biU. 


J.  G.  Martin,  of  Norfolk,  for  appellant. 
R.  B.  Spindle,  Jr.,  and  T.  D,  Savage^  both 
of  Norfolk,  for  appellees. 

SIMS,  J.,  after  making  the  foregoing 
statement,  delivered  the  following  opinion  of 
the  court: 

[1]  This  case  is  now  before  this  court  for 
the  second  time.  The  former  appeal  is  re- 
ported as  Thadcer  v.  Hubard,  122  Va.  379, 
94  S.  E.  929.  That  appeal  involved  an  action 
at  law  brought  by  Hubard  &  Appleby,  Inc.» 
against  the  same  Thacker,  who  is  the  ap- 
pellee in  the  present  appeal,  based  on  the 
same  facts  which  appear  in  the  record  now 


foreclosure  sale  under  the  deed  of  trust  rec-  t>efore  us,  perhaps  somewhat  more  elaborat- 


ognized  and  relied  upon  Thacker  as  the  prin- 
cipal debtor. 

Accordingly,  the  property  was  offered  for 
sale  at  public  auction  on  July  21,  1915,  and 
was  sold  to  appellant  as  the  highest  bidder 
at  the  price  of  $1,700.  The  trustee  filed  an 
account  of  the  sale  before  the  commissioner 
of  accounts,  showing  that  after  the  payment 
of  the  expenses  of  the  sale  there  was  left  of 
such  purchase  money  the  net  balance  of  $1,- 
512.15,  which,  then  applied  to  said  $2,700, 


ed  in  detail  in  the  present  record.  On  the 
former  appeal  it  was  held  that  the  action  at 
law,  based  upon  such  a  cause  of  action,  did 
not  lie;  that  the  remedy  of  the  complain- 
ant, if  any,  was  by  suit  in  equity,  in  ac^ 
cordance  with  the  doctrine  of  Crowell  ▼.  St, 
Barnabas  Hospital,  ZI  N.  J.  Eq.  660,  655, 
656;  Keller  v.  Ashford.  133  U.  S.  610,  624, 
625,  10  Sup.  Ct.  494, 33  L.  Ed.  667 ;  Mdlvane 
V.  Big  Stony  L.  Co.,  105  Va.  613,  54  S.  E. 
473;    Willard  ▼.  Worsham,  76  Va.  892;  Oo- 
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borne  v.  Cabell,  77  Va.  462;  and  other  kin- 
dred cases  cited.  Tbe  rule  tbat  the  remedy 
in  such  case  is  by  suit  in  equity  alone  pre- 
vails in  America  In  only  a  comparatively 
few  of  the  jurisdictions;  in  New  Jersey,  Cali- 
fornia, Virginia,  and  in  a  few  of  the  other 
Jurisdictions,  2  Jones  on  Mortgages  (7th  Ed.) 
i  761,  761a,  761b,  761c ;  and  in  some  of  these 
the  rule  is  statutory. 

In  accordance  with  the  doctrine  of  Crow- 
ell  V.  St.  Barnabas  Hospital  and  Osborne  v. 
Cabell^  cited  above,  the  promise  of  the 
grantee  to  pay  the  mortgage  debt  is  not  made 
for  the  benefit  of  the  mortgagee,  but  solely 
for  the  benefit  of  the  mortgagor.  Hence,  as 
it  is  held  in  these  cases,  no  action  at  law 
will  lie  by  the  mortgagee  against  the  gran- 
tee ;  the  ground  of  the  refusal  of  a  right  of 
action  at  law  being  want  of  privity  of  con- 
tract Even  "in  equity,  as  at  law,"  as  is 
said  in  Thacker  v.  Hubard,  quoting  with 
approval  from  Keller  v.  Ashford,  supra,  133 
U.  S.  610,  10  Sup.  Ct  49i,  33  L.  Ed.  667: 

'*The  contract  of  the  purchaser  to  pay  the 
mortgage,  being  made  with  the  mortgagor  and 
for  his  benefit  only,  creates  no  direct  obhgation 
of  the  purchaser  to  the  mortgagee. 

And,  as  Is  further  said  in  Thacker  v.  Hu- 
bard, supra,  122  Va.  at  page  393,  94  S.  B.  at 
page  932: 

t<«  41  «  j^o  agreement  between  the  mort- 
gagor and  his  grantee  that  the  latter  shall  as- 
sume the  mortgage  debt  can  change  the  rela- 
tions of  the  mortgagor  and  mortgagee,  and 
require  the  latter  to  treat  the  mortgagor  as  a 
mere  surety  for  the  debt,  without  the  aBsent 
of  the  mortgagee  (Shepherd  v.  May.  115  U-S. 
506,  511,  6  Sup.  Ct  119,  29  L.  Ed.  456),  but 
when  the  asaeni  of  the  mortgagee  has  6ee» 
given  equity,  by  a  quasi  subrogation,  and  m 
order  to  avoid  a  multiplicity  of  suits,  gives  to 
the  mortgagee  the  benefit  of  all  the  collateral 
obligations  for  the  payment  of  the  debt  which 
tiie  surety  (mortgagor)  holds  for  his  indemnity. 
This  right  of  the  mortgagee  is  not  the  rwult 
of  any  contract.  •  •  ♦  'The  equity  on  which 
this  relief  depends  is  the  right  of  the  mortgagor 
against  his  vendee,  to  which  he  is  permitted  to 
succeed  by  substituting  himself  in  the  place  of 
the  mortgagor.*  "     (Italics  supplied.) 

It  Is  just  here  that  the  crucial  question  of 
law  Involved  In  the  case  before  us  arises, 

namely: 

1.  At  what  time,  in  accordance  with  the 
equitable  doctrine  aforesaid,  is  the  appel- 
lant, the  mortgagee,  permitted  to  succeed  to 
the  right  of  Portiock,  the  mortgagor,  against 
his  vendee,  Thacker.  by  substituting  himself 
(the  mortgagee)  in  the  place  of  the  mortga- 
gor? At  the  time  of  suit,  or  at  the  time  the 
appellant,  at  the  Instance  of  Thacker,  dealt 
with  him  as  the  principal  debtor  and  ac- 
cepted him  as  such,  thereby  assenting  to  the 
changed  relationship  aforesaid  of  the  parties, 
of  which  acceptance  and  assent  Thacker  had 
notice  at  the  time? 

This  is  an  open  question  In  Virginia. 


[2]  This  question  was  not  involved  and 
was  not  decided  in  Osborne  v.  Cabell,  supra, 
77  Va.  462,  or  in  CSrowell  v.  St.  Barnabas 
Hospital,  supra,  27  N.  J.  Eq.  650,  relied  on 
for  appellee.  In  neither  of  these  cases  was 
there  any  assent  of  the  mortgagee,  before 
Uie  suit  was  instituted,  to  the  changed  rela- 
tionship of  the  mortgagor  and  mortgagee 
brought  about  by  the  agreement  between  the 
mortgagor  and  his  grantee  by  which  the 
latter  assumed  the  mortgage  debt  and  be- 
came in  equity  the  principal  debtor,  as  be- 
tween the  mortgagor  and  grantee.  All  that 
is  said  and  held  in  those  cases  in  reference 
to  the  right  of  action  of  the  mortgagor 
against  the  grantee  at  the  time  of  suit  is 
applicable  only  to  cases  in  which  prior  to  tlie 
time  of  suit  the  mortgagee  has  not  assented 
to  the  changed  relationship  just  mentioned, 
and  in  which,  prior  to  such  ass^it  as  evi- 
denced by  the  institution  of  the  suit,  the 
mortgagor  has,  for  valuable  consideration 
and  in  good  faith  released  the  grantee  from 
such  relationship.  As  properly  held  in  these 
and  other  like  cases,  and  as  must  clearly  be 
so  upon  principle,  in  such  case  the  assent  of 
the  mortgagee  to  the  at  one  time  existing 
relationship  aforesaid  comes  too  late  to  ob- 
tain the  benefit  of  it,  because  the  relation- 
ship no  longer  exists  at  the  time  of  the  as- 
sent 

In   Willard   v.  Worsham,   supra,   76  Va. 
39^,  the  question  we  have  under  considera- 
tion   was    considered,    but    left    undecided. 
There  was  no  action  of  the  mortgagee  in 
that  case  indicating  assent  to  the  changed 
relationship    aforesaid    before    the    suit    in 
equity    was    instituted    by    the    mortgagee 
against  the  grantee;   but  there  was,  prior  to 
the  institution  of  the  suit,  a  release  t)f  the 
grantee  by  the  mortgagor,  which  was  held 
to  be  invalid  as  a  release,  because  of  the  In- 
solvency of  the  mortgagor  at  the  time  of  the 
giving  of  the  release  and  of  its  behig  with- 
out consideration  to  support  it.     However, 
what  is  said  in  the  opinion  of  the  court  de- 
livered by  Judge  Staples,  touching  the  ques- 
tion we  have  under  consideration,  is  perti- 
nent, in  view  of  the  position  urged  in  argu- 
ment for  appellee  Thacker  that  the  doctrine 
aforesaid   prevailing   in   Virginia  fixes   the 
rights   and   remedies  of   the  mortgagee   as 
those   possessed   by   the   mortgagor   at   the 
time  of  the  institution  of  the  suit,  and  that 
conduct  of  the  mortgagee  and  the  grantee 
in  dealing  directly  with  each  other,  showing 
the  assent  of  the  former  to  the  changed  re- 
lationship aforesaid,  cannot  fix  the  rights  of 
the  mortgagee  against  the  grantee  prior  to 
suit  brought,  so  that  the  mortgagor's  sub- 
sequent   bona    fide    release    of  the  grantee, 
supported  by  a  valuable  consideration,  can 
be  held  to  be  inoperative.    The  position  thus 
taken  is  that  the  courts  in  those  jurisdic- 
tions which  allow  an  action  at  law  by.  the 
mortgagee   against    the   grantee   give   such 
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effect  to  such  assent  of  the  mortgagee;  but 
that  it  would  he  vlolatiTe  of  the  very  prin- 
ciple on  which  the  doctrine  aforesaid  rests, 
which  has  been  adopted  in  Virginia,  for  the 
Virginia  court  to  so  hold.  We  do  not  so 
view  the  subject,  and  we  are  strengthened 
in  our  view  by  the  consideration  that  in  the 
opinion  delivered  by  Judge  Staples  in  Wil- 
lard  V.  Worsham  he  perceived  no  inconsist- 
ency which  would  have  arisen  from  a  hold- 
ing by  the  Virginia  court  that  the  remedy  in 
this  dass  of  cases  is  in  equity  only,  and  yet 
holding  that  the  undertaking  of  the  grantee 
becomes  irrevocable  under  some  circum- 
stances before  suit  brought;  such  opinion 
indeed,  going  even  to  the  length  of  favorably 
considering  applying  in  Virginia  the  extreme 
rule  applied  In  the  later  cases  in  New  York, 
and  in  other  States,  where  the  action  at  law 
is  held  to  lie,  that — 

"Where  the  conveyance  to  the  grantee  is  ab- 
9olnte  and  unconditional,  in  consideration  of 
which  be  undertakes  to  pay  the  mortgage  debt 
as  a  part  of  the  purchase  money,  the  under- 
taking is  irrevocable,  and  the  mortgagee  is  at 
oDce  vested  with  the  right  to  enforce  the  cove- 
nant—ft  right  which  cannot  be  defeated  by  a 
rescission  of  the  contract  between  the  mortga- 
gor and  the  purchaser. 


»» 


And  this  opinion  clearly  shows  that  the 
court  did  not  consider  that  there  was  any- 
thing inconsistent  in  principle  in  applying  in 
Virginia  the  rule  that  the  time  of  assent  by 
the  mortgagee,  to  the  changed  relationship 
aforesaid  of  the  parties,  whether  before  or 
at  the  time  of  and  as  indicated  by  suit 
brought,  is  the  time  at  which  the  respec- 
tive rights  and  remedies  of  the  parties  are 
irrevocably  fixed.  After  reviewing  the  au- 
thorities on  the  subject  of  whether  an  action 
at  law  will  lie  in  such  class  of  cases,  re- 
ferring, among  others,  to  Uoss  v.  Milne,  12 
Leigh  (39  Va.)  204,  37  Am,  Dec.  646,  also 
cited  in  Thacker  v.  Hubard,  supra,  122  Va. 
at  page  394,  94  S.  E.  929,  in  which  the  hold- 
ing w^as  that  an  action  at  law  in  such  class 
of  cases  will  not  lie,  the  opinion  then  pro- 
ceeds to  deal  with  the  jurisdiction  in  equity 
and  the  doctrine  aforesaid  upon  which  it 
rests,  and  holds  that  the  court  had  jurisdic- 
tion of  the  case  in  equity.  Thereupon,  on  the 
subject  of  when  a  release  of  the  grantee  by 
the  mortgagor  will  be  binding  on  the  mort- 
gagee, this  is  said: 

'*!  admit  that  the  authorities  are  very  con- 
flicting upon  tills  very  perplexing  question. 
In  some  of  the  cases  it  is  held  that  where  the 
grantee,  by  his  contract,  assumes  the  payment 
of  the  mortgage  debt  for  the  indemnity  of  the 
mortgagor,  and  not  for  the  better  security  of 
the  mortgagee,  the  parties  may  abandon  the 
contract  at  any  time  they  see  fit,  unless  it  ap- 
pears that  the  mortgagee,  relying  upon  the 
indemnity,  has  placed  himself  in  a  position 
from  which  he  cannot  retreat  without  loss,  in 
case  the  agreement  is  not  performed.  In  other 
cases,  it  has  been  held  that  where  the  grantee 


has  assumed  the  payment  of  the  mortgage  debt, 
CMid  the  mortgage  creditor  ha*  notice  of  it,  and 
a9$ent8  to  it,  his  right  of  action  cannot  he  de» 
fee  ted  by  a  release  to  the  grantee.  [Italics 
supplied.]    •    •    • 

*'It  seems  to  me  there  is  great  force  in  the 
doctrine  held  by  the  New  York  courts"  (above 
referred  to,  which  is  a  different  and  more  ex- 
treme doctrine  than  that  referred  to  in  the 
italicized  portion  of  the  quotation  just  made), 
**bccause  the  grantee  having  assumed  the  pay- 
ment of  the  mortgage  debt,  and  retaining  the 
absolute  ownership  and  possession  of  the  mort- 
gaged estate,  he  to  that  extent  diminishes  the 
resources  of  the  mortgage  debtor  and  -his  means 
of  payment,  and  he  ought  not  to  be  permitted 
to  evade  a  just  responsibility  by  any  acquit- 
tance or  discharge  obtained  from  the  mortgage 
debtor.  Whether  he  might  do  so,  upon  a  re- 
scission of  the  contract  out  and  out,  and  a 
reconveyance  of  the  estate  before  the  rights  of 
the  creditor  have  been  recognized  or  asserted,  is 
another  question  not  before  us."  (Italics  sup- 
plied.) 

And  when  we  examine  the  decisions  in 
the  states  other  than  Virginia  in  which  it 
is  held  that  the  action  at  law  will  not  lie; 
that  the  remedy  under  consideration  is  in 
equity  alone;  and  that  the  relief  must  be 
given  in  equity  upon  the  application  of  the 
equitable  doctrine  aforesaid;  we  find  noth- 
ing in  them  against,  and,  in  some  instances, 
especially  in  New  Jersey,  where  the  holding 
that  the  jurisdiction  is  in  equity  alone  seems 
to  have  originated,  much  in  favor  of  the  view 
that  the  equitable  rights  of  the  mortgagee 
under  that  doctrine  become  fixed  and  ir- 
revocable the  moment  the  mortgagee  as- 
sents to  the  new  relationship  aforesaid,  or 
certainly  when  he  both  assents  to  it  and  the 
grantee  has  notice  that  he  does  so. 

We  find  the  following  holdings  in  New 
Jersey  on  this  subject:  In  Youngs  v.  Trus- 
tees, 31  N.  J.  Eq.  290,  at  pages  299,  300, 
this  is  said: 

"  ♦  •  •  Where  the  mortgagee  has  acquir- 
ed no  independent  equity  arising  from  the  deal- 
ings between  him  and  the  subsequent  grantee 
of  the  mortgaged  premises,  and  stands  exclu- 
sively on  the  engagement  of  the  grantee  with 
his  grantor  to  assume  and  pay  the  mortgage 
debt,  he  cannot  have  the  benefit  of  that  con- 
tract if  it  has,  before  bill  filed,  been  released 
and  discharged  in  good  faith  by  those  who  were 
the  parties  to  it.** 

And  further  on,  speaking  of  such  a  re- 
lease, it  is  said  that — 

It  "will  operate  as  a  complete  extinguish- 
ment, unless,  in  the  meantime,  some  equitable 
right  in  it  has  arisen  in  favor  of  third  persons" 
(Italics  supplied.) 

In  Crowell  v.  St.  Barnabas  Hospital,  supra, 
27  N.  J.  Eq.  at  page  658,  this  is  said : 

*'There  may  be  circumstances  in  the  dealings 
of  the  subsequent  purchaser  ioith  the  mortgagee 
**  **  ^  which  ioill  give  to  the  mortgagee  an 
independent  equity  to  have  his  mortgage  paid 
by    the   grantee    of    tlie    mortgaged   premises. 
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Bnt  where,  as  in  this  case,  no  such  circum- 
stances appear,  and  the  mortgagee  stands  es^ 
eluaiveiy  on  the  promise  of  the  grantee  to  the 
mortgagor,  he  is  not  entitled  to  relief  if  the 
contract  has,  in  good  faith,  been  released  by 
those  who  were  parties  to  it"  (Italics  sup- 
plied.) 

In  New  Jersey  under  its  later  procedure, 
there  must  be  a  separate  suit  to  foreclose 
a  mortgage,  which  must  precede  the  suit 
for  deficiency;  decree  for  the  deficiency  can- 
not be  entered  In  the  foreclosure  suit;  and  in 
Field  V.  Thistle,  58  N.  J.  liiq.  339,  at  page 
343,  43  Atl.  1072,  at  page  1073,  this  is  said: 

"  ♦  •  •  Although  the  decree  for  deficiency 
cannot  now  be  obtained  in  the  foreclosure  suit, 
yet  the  commencement  of  a  suit  for  foreclo- 
sure, to  which  the  defendants  assuming  the 
mortgage  are  properly  made  parties  as  ul^mately 
liable  for  the  deficiency,  is,  in  my  judgment, 
such  an  acceptance  of  their  obligation  and  ac- 
tion thereon  as  the  mortgagee  is  entitled  to 
rely  on  as  fixing  his  right  to  enforce  the  cove- 
nant, and  terminates  the  right  to  release  by 
the  voluntary  act  of  the  parties.  *  *  •  Bring- 
ing an  action  to  foreclose  and  claim  therein  for 
deficiency  is  such  an  adoption  of  the  covenant 
by  the  mortgagee  as  terminates  the  right  to 
release." 

In  Indiana,  where  the  procedure  is  stat- 
utory, but  where  the  remedy  in  the  class 
of  cases  we  have  under  consideration  is  al- 
lowed upon  the  ground  of  equitable  subroga- 
tion aforesaid,  it  is  held  that  where  the  mort- 
gagee has  notice  of  the  assumption  of  the 
debt  by  a  grantee  and  accepts  the  grantee  as 
debtor  and  the  grantee  has  notice  of  that 
fact,  the  obligation  of  the  grantee  thereup- 
on becomes  irrevocable,  so  that  after  such 
acceptance  the  mortgagor  has  no  longer  any 
right  to  release  the  grantee  from  the  obliga- 
tion to  the  mortgagee.  Talburt  v.  Berkshire 
Life  Ins.  Co.,  80  Ind.  434;  Berkshire  Life 
Ins.  Ck>.  ▼.  Hutchings,  100  Ind.  406;  Oarnahan 
V.  Tousey,  93  Ind.  561. 

As  said  in  the  case  last  cited,  at  page  564: 

'The  acceptance,  however,  is  a  mental  act, 
consisting  simply  of  the  determination  of  the 
party  to  avail  himself  of  the  contract  made  by 
another  for  him.  It  is  therefore  a  logical  and 
metaphysical  impossibility  that  he  should  in- 
stitute a  suit  on  the  promise  without  first  hav- 
ing accepted  it.  The  purpose  or  determination 
to  sue  necessarily  constitutes,  if,  indeed  it 
does  not  presuppose,  an  acceptance  of  the  right 
to  sue.  The  bringing  of  the  action  is  therefore 
sufScient,  and  probably  conclusive  evidence  of 
a  previous  acceptance,  unless  more  is  meant 
thereby  than  the  formation  of  the  purpose  to 
appropriate  the  promise.  If  more  is  meant,  it 
must  be  not  simply  the  fact  but  notice  of  the 
acceptance,  which  is  quite  a  different  thing, 
and  will  be  considered  as  we  proceed.  *  *  *  If 
the  party,  for  whose  benefit  a  contract  is  made^ 
neglects  to  give  notice  of  his  acceptance  of  it, 
he  incurs  the  peril  of  its  abrogation,  and  if, 
without  giving  such  notice,  he  brings  an  action, 
he  may  be  defeated  by  the  plea  and  proof  of 
a  rescission  accomplished  before  the  service  of 
Hit  summons,  just  as  he  may  be  defeated,  if 


I  he  does  give  such  notice,  by  proof  of  a  resds- 
sEon  before  the  notice  was  served.  4*  *  * 
The  assignee  of  a  nonnegotiable  promissory 
note,  by  failure  to  give  notice  of  the  assignment 
to  the  maker,  may  in  like  manner  lose  the  right 
of  action  acquired  by  the  assignment;  but  a 
complaint  upon  such  note  by  an  assignee  need 
not,  for  that  reason,  allege  the  giving  of  such 
notice.  There  seems  to  be  no  reason  for  a 
different  rule  in  respect  to  a  contract  of  as- 
sumption by  one  person  of  the  debt  of  another, 
whereby  a  quasi  assignment  of  liability  is  ac- 
compli^ed.' 


r* 


And  when  we  consider  the  decisions  In 
the  states  which  hold  that  the  action  in  the 
class  of  cases  we  are  considering  will  lie 
at  law — ^which  is  the  rule  generally  prevail- 
ing— we  find  that  the  recovery  is  permitted 
on  either  of  two  grounds.  As  stated  in  2 
Jones  on  Mortgages  (7th  Ed.)  |  762,  the 
mortgagee  Is  **allowed  to  recover  in  a  suit 
at  law  against  the  purchaser  who  has  as- 
sumed the  debt,  upon  the  ground  of  equi- 
table subrogation,  or  that  the  transaction 
amounts  to  a  novation."  We  see,  therefore, 
that  the  recovery  is  allowed  at  law  in  some 
of  the  states  in  the  same  circumstances 
which  give  rise  to  the  cause  of  action  in 
equity  in  those  states  allowing  the  remedy 
in  equity  alone.  Among  these  decisions, 
however,  there  is  a  decided  cleavage  in  this : 
Some  of  them  hold  that— 

''Where  the  conveyance  is  absolute  to  the 
grantee,  bis  assumption  of  an  existing  mortgage 
creates  against  him  an  absolute  obligation  for 
its  payment,  and  a  release  of  this  obligation 
cannot  be  made  by  the  grantor  without  the 
assent  of  the  mortgagee.  The  acceptance  on 
the  part  of  the  mortgagee  of  the  benefit  of  the 
assumption  is  a  legal  presumption,  in  the 
absence  of  proof,  of  his  actual  assent."  2  Jones 
on  Mortgages,  i  764. 

Whereas  others  of  the  decisions  allowing 
the  action  at  law  hold  that  affirmative  evi- 
dence of  an  actual  acceptance  and  adoption 
by  the  mortgagee  of  the  agreement  of  the 
purchaser,  by  which  the  mortgagee  is  con- 
sidered to  have  made  himself  a  party  to  the 
agreement — brought  himself  into  privity  with 
it — is  necessary  to  give  the  right  of  action 
and  to  fix  that  right  irrevocably.  .See  de- 
cisions cited  in  notes  to  sections  763a,  764, 
of  the  learned  work  last  referred  to. 

Gifford  V.  Corrigan,  117  N.  Y.  257,  22  N. 
B.  756,  6  L.  R.  A.  610,  15  Am.  St.  Rep.  508, 
involves  a  release  of  the  grantee  from  his 
liability  on  the  clause  in  his  deed  assuming 
payment  of  a  mortgage  debt;  the  release 
being  executed  after  the  mortgagee  knew  of 
the  clause  in  the  deed  and  had  assented  to 
it  and  adopted  it  as  a  security  for  his  own 
benefit;  and  the  question  was  whether  the 
obligation  of  the  grantee  in  the  deed  was  rev- 
ocable thereafter.  In  the  opinion  of  the 
court  this  is  said: 

"My  judgment  leads  me  to  answer  tiiat  ques- 
tion in  the  negative.  Of  course,  it  is  difficult, 
if  not  impossible,  to  reason  about  it  wi^out 
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recarring  to  Lawrence  ▼.  Fox,  20  N.  Y.  268 1  an  able  and  instructive  opinion  on  the  sub- 
[which,  contrary  to  earlier  decisions  in   that    Ject.     After  an  exliaustive  consideration  of 

the  decisions  both  in   the  states  allowing 


state,  held  that  the  action  in  such  case  by  the 
mortgagee  against  the  grantee  would  lie  at 
law],  and  ascertaining  the  principles  upon 
which  its  doctrine  is  founded.  That  is  a  diflS- 
cult  task,  especially  for  one  whose  doubts  are 
only  dissipated  by  its  authority,  and  becomes 
more  difficult  when  the  number  and  variety  of 
its  alleged  foundations  are  considered.  But, 
whichever  of  them  may  ultimately  prevail,  I 
am  convinced  that  they  all  involve,  as  a  logical 
consequence,  the  irrevocable  character  of  the 
contract  after  the  creditor  has  accepted  and 
adopted  it  and  in  some  manner  acted  upon  it. 
The  prevailing  opinion  in  that  case  rested  the 
creditor's  right  upon  the  broad  proposition  that 
the  promise  was  made  for  his  benefit,  and 
therefore  he*  might  sue  upon  it,  although  privy 
neither  to  the  contract  nor  its  consideration. 
That  view  of  it  necessarily  involves  an  acquisi- 
tion at  some  moment  of  time  of  the  right  of 
action  which  he  is  permitted  to  enforce.  If  it 
be  possible  to  say  that  he'  does  not  acquire  it 
at  the  moment  when  the  promise  for  his  ben- 
efit is  made,  it  must  he  that  he  ohtaina  it  ^hen 
it  has  eome  to  his  knowledge,  and  he  h<u  as- 
sented  to  it  and  acted  upon  it;  for  he  may  sue. 
That  is  decided,  and  is  conceded.  //  he  may 
sue,  he  must  at  that  moment  have  a  vested 
right  of  action.  If  it  was  not  obtained  earlier, 
it  must  have  vested  in  him  at  the  moment  when 
his  action  was  commenced;  so  that  the  right 
and  the  remedy  were  born  at  the  same.  But 
there  is  no  especial  magic  in  a  laiosuit.  If  It 
serves  for  the  first  time  to  originate  the  right 
which  it  seeks  to  enforce,  it  can  only  be  be- 
cause  the  act  of  bringing  it  shows  unequivocO' 
hly  that  the  promise  of  the  grantee  has  corns 
to  the  knowledge  of  the  plaintiff;  that  the  lat' 
ter  has  accepted  and  adopted  it;  that  he  in' 
tends  to  enforce  it  for  his  own  benefit,  and 
gives  notice  of  that  intention  to  the  adversary. 
From  that  moment  he  must  be  assumed  to  act, 
or  omit  to  act,  in  reliance  upon  it.  But,  if  all 
these  things  occur  before  a  suit  commenced,  why 
do  they  not  equally  vest  the  right  of  action  in 
the  assigneef  What  more  does  the  mere  law- 
suit aooompUsht  And  so  the  contract  between 
grantor  and  grantee,  if  revocable  earlier,  ceases 
to  be  so  when  by  his  assent  to  it  and  adoption 
of  it  the  creditor  brings  himself  into  privity 
with  it,  and  elects  to  avail  himself  of  it,  and 
must  be  assumed  to  have  governed  his  conduct 
accordingly.  I  see  no  escape  from  that  con- 
clusion."    (Italics  supplied.) 

In  Gibson  v.  Hambleton,  62  Neb.  601,  72 
N.  W.  1033,  this  is  held: 

"After  notice  of  sudi  covenant  and  assent 
thereto  by  the  mortgagee,  his  right  of  action 
thereon  cannot  be  diverted  by  a  voluntary  re- 
scission thereof  by  the  contracting  parties.' 


tt 


In  Texas,  where  the  action  at  law  is  al- 
lowed in  the  class  of  cases  which  we  are 
considering,  it  is  held  that  the  obligation 
of  the  grantee  to  the  mortgagee  does  not  be- 
come irrevocable  without  the  consent  of 
the  mortgagee  until  the  mortgagee  has  in 
fact  assented  to  or  accepted  the  promise  of 
the  grantee.  In  Hoeldtke  v.  Horstman,  61 
Tex.  Qiv.  App.  148»  128  S.  W.  642,  there  U 


the  action  at  law  and  those  confining  the 
remedy  to  a  suit  in  equity  the  court  says: 

*'So  far  as  our  investigation  has  been  ex- 
tended, all  of  the  oases  where  this  question  has 
been  involved  concede  that  the  promise  of  the 
grantee  becomes  irrevocable  when  the  mort- 
gagee has  in  some  manner  acted  upon  it,  with 
the  exception  of  two,  one  in  California  and  the 
other  in  New  Jersey.  Biddel  v.  Brizzolara,  64 
Cal.  354,  30  Pac.  609;  Laing's  Ex'rs  v.  Byrne, 
34  N.  J.  Bq.  52.  ♦  •  ♦  In  those  cases  where 
it  is  held  if  the  mortgagee  has  in  some  manner 
acted  upon  the  promise  of  the  grantee  that  the 
liability  of  the  latter  becomes  fixed,  it  is  not 
claimed  that  this  action  must  be  such  as  would 
create  an  estoppel  against  the  grantee.  It 
seems  to  be  sufficient  if  it  is  such  as  to  evince 
an  acceptance,  or  an  adoption  of  the  promise 
by  the  mortga^fee,"    (Italics  supplied.) 

In  Biddel  ▼.  Brizzolara,  64  Cal.  354,  30 
Pac.  609.  and  Laing's  Bx'rs  v.  Byrne,  34  N. 
J.  Eq.  52,  it  is  true  that  it  is  held  the  right 
of  the  mortgagee  of  subrogation  is  lost  by  a  re- 
scission of  the  contract  of  sale  before  the  com- 
mencement of  suit  to  foreclose  the  mortgage, 
but  an  examination  of  these  cases  discloses 
that  no  circumstances  appear  therein  of  deal- 
ings of  the  grantee  with  the  mortgagee  prior 
to  the  commencement  of  the  suit  giving  the 
mortgagee  any  independent  equity  to  have 
bis  mortgage  debt  paid  by  the  grantor.  So 
that  these  cases  stand  precisely  upon  the 
same  footing  as  Crowell  v.  St.  Barnabas 
Hospital,  Osborne  v.  Cabell,  and  other  like 
cases  above  referred  to. 

It  is  true  also  that  in  2  Jones  on  Mort- 
gages, I  763,  this  is  said: 

"Whether  the  grantor  can  deprive  the  mort- 
gagee of  the  benefit  of  the  covenant  made  by 
the  grantee  who  has  assumed  the  payment  of 
the  mortgage  will  in  large  measure  dci)end  up- 
on the  ground  upon  which  the  mortgagee  is 
allowed  to  take  advantage  of  such  covenant. 
On  the  one  hand  if  this  covenant  be  regarded 
as  an  agreement  of  indemnity  against  the  mort- 
gage debt,  which  the  mortgagee  may  avail  him- 
self of  by  way  of  equitable  subrogation,  the 
grantor  and  his  purchaser  may  at  any  time 
before  the  filing  a  bUl  to  foreclose  the  mortgage 
extinguish  the  liability,  as  between  themselves, 
♦  ♦  ♦  and,  as  the  contract  of  indemnity  is 
thus  put  an  end  to  by  the  act  of  the  parties 
to  it,  there  is  then  no  right  to  which  the  mort- 
gagee can  be  subrogated."     (Italics  supplied.) 

But  this,  EB  appears  from  the  authorities 
cited  in  the  footnote  to  sustain  the  tei^t,  is 
but  a  statement  of  the  general  doctrine  em- 
bodied in  the  holding  in  Crowell  v.  St.  Barna- 
bas Hospital  and  like  cases,  and,  as  we  have 
seen  from  the  consideration  of  these  cases 
above,  such  statement  of  the  doctrine  must 
be  qualified  by  the  further  statement  made, 
as  aforesaid,  in  the  Crowell  v.  St.  Barnabas 
Hospital  Case,  which  is,  in  substance,  that 
the  filing  of  the  bill  fixes  the  time  when  the 
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obligation  of  the  grantee  becomes  Irrevocable  [  mentioned  present  In  the  case  in  Judgment 


only  in  those  cases  where  no  circumstances 
appear  in  the  dealings  of  the  grantee  with 
the  mortgagee  prior  to  suit,  which  gives  the 
mortgagee  an  independent  equity  to  have  his 
mortgage  paid  by  the  grantee  of  the  mort- 
gaged premises. 
As  said  in  27  Qya  1360: 

"A  contract  for  the  assumption  of  a  mortgage, 
on  a  sale  of  the  mortgaged  premises,  m^y  be 
rescinded  or  canceled  between  the  parties  to 
it,  so  long  as  the  mortgagee  has  done  nothing 
to  show  his  adoption  of  the  benefit  of  such  con- 
tract or  his  acceptance  of  the  purchaser  as 
the  principal  debtor;  and  this  may  be  ac- 
complished either  by  a  formal  release  or  a 
revocation  of  the  contract,  or  by  a  rescission 
of  the  contract  of  sale  or  reconveyance  of  the 
property.  But  after  the  mortgagee  has  accept- 
ed or  adopted  the  contract,  or  acted  upon  the 
faith  of  it,  it  is  not  in  the  power  of  the  par- 
ties, against  his  rights,  to  change  or  annul  it." 

And  niunerous  cases  are  cited  to  sustain 
the  text,  from  states  in  which  the  remedy 
is  in  equity  only,  as  well  as  from  states  in 
which  the  action  at  law  is  held  to  lie. 

[3]  In  the  instant  case  the  mortgageie,  the 
appellant,  dealt  directly  with  the  grantee, 
Thacker,  at  the  request  of  Thacker,  after 
knowledge  on  the  part  of  the  appellant  of 
Thacker's  promise,  and  acted  upon  the*  faith 
of  and  relied  upon  that  promise  to  the  ex- 
tent of  giving  Thacker  an  extension  of  time 
for  payment  of  parts  of  the  debt  then  owing, 
and  these  parties  subsequently,  in  the  deal- 
ings directly  with  each  other  in  the  matters 
of  the  payments  made  by  Thacker  in  accord- 
ance with  the  extension  of  time  given  him 
as  aforesaid  and  the  acceptance  of  such 
payments  by  appellant,  both  acted  upon  and 
in  accordance  with  the  new  promise  of 
Thacker,  and  recognized  its  existence.  Such 
action  we  think  certainly  amounted  to  an 
acceptance  and  adoption  by  appellant  at  the 
time  of  the  benefit  of  the  promise  of  Thack- 
er to  pay  the  debt  as  principal  debtor,  of 
all  of  which  Thacker  then  had  notice. .  Here 
we  have  present  all  of  the  requisites  which 
any  of  the  authorities  consider  essential 
to  the  acquisition  of  the  right  of  action  in 
such  case,  in  equity  or  at  law  namely,  the 
mortgagee  accepted  and  adopted  the  new 
promise  as  for  his  benefit,  and  acted  upon  it 
in  such  a  manner  as  to  notify  the  grantee 
of  such  acceptance  and  adoption  of  such 
promise.  From  that  moment,  certainly  in 
equity,  even  more  than  at  law,  the  mortgagee 
must  be  assumed  to  have  acted,  or  to  have 
omitted  to  act,  in  reliance  upon  it  And  cer- 
tainly it  is  in  entire  accord  with  the  prin- 
ciples of  equity  that  the  cause  of  action 
should  be  considered  as  thereupon  arising 
in  that  forum.  Therefore  the  remedy  in 
Virginia  being  in  equity,  we  think,  both  up- 
on principle  and  under  the  authorities  above 
considered,    that    the    circumstances   above 


fixed  irrevocably,  as  of  the  time  just  men- 
tioned, the  equitable  right  of  the  appellant 
to  the  subrogation  which  is  the  basis  of  the 
cause  of  action  In  equity  in  such  case. 
Hence  the  reconveyance  of  the  property 
thereafter  by  a  grantee  of  it  to  the  original 
grantor  and  mortgagor,  and  the  assumpti<m 
aforesaid  at  such  subsequent  time  by  the 
latter  of  the  mortgage  debt,  did  not  operate 
to  release  the  prior  grantee,  Thacker,  from 
his  obligation  aforesaid  to  appellant. 

The  case  must  therefore  be  reversed,  and 
final  decree  will  be  entered  in  favor  of  ap- 
pellant for  the  deficiency  of  $1,371  principal^ 
left  unpaid  of  the  mortgage  debt  after  the 
foreclosure  of  the  deed  of  trust;  with  inter- 
est thereon  from  July  21,  1915,  and  costs. 

Reversed  and  final  decree. 

BURKS.  J.,  absent. 

SAUNDERS,  J.,  did  not  participate  in  the 
above   decision,    having   died   in   November 

last 


(132  Va.  51S) 
CROSBY  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

19,  1922.) 

1.  Criminal  law  ^=s>507(l)^Purcliaser  an  ao- 
compllce  of  person  Illegally  selling  Intoxloat- 
Ing  liquor. 

One  who  purchases  intoxicating  liquors 
from  one  illegally  selling  the  same  is  an  ac- 
complice of  the  seller. 

2.  Criminal  law  ($=s>5 10— Conviction  may  ke 
rested  upon  unoorroborateil  testimony  of  ac- 
complice. 

Conviction  of  one  accused  of  an  illegal  sale 
of  intoxicating  liquors  may  rest  upon  uncor- 
roborated testimony  of  a  single  accomplice, 
though  such  evidence  should  be  acted  upon  by 
the  jury  with  great  caution. 

3.  Criminal  law  ^=s>  1 173(2)— Refusal  to  In- 
struct as  to  accomplice's  testimony  held  not 
prejudloial. 

In  prosecution  for  illegal  sale  of  intoxicat- 
ing liquors,  held,  that  accused  was  not  preju- 
diced by  error  of  the  court  in  refusing  to  in- 
struct that  testimony  of  an  accomplice  should 
be  received  w^b  caution;  the  accomplice  being 
corroborated  by  a  police  officer  who  saw  the 
accused  in  a  house  just  before  the  alleged  sale, 
saw  the  accomplice  enter  the  house,  and  found 
whisky  in  his  possession  when  he  came  out  of 
the  house. 

Error  to  Corporation  Court  of  Norfolk. 

Lee  Crosby  was  convicted  of  an  illegal 
sale  of  intoxicating  llquori  and  brings  error. 
Afi^rmed. 

N.  T.  Green,  of  Norfolk,  for  plaintiff  in 
error. 
John  R.  Saunders,  Atty.  Gen.,  and  J.  IK 
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Hank,  Jr^  Asst  Attj.  Gen.,  for  the  Common- 
wealth. 

PRENTIS,  J.  Lee  Crosby  has  been  con- 
victed of  the  Illegal  sale  of  Intoxicating  liq- 
nor.  Robert  Watldns,  a  witness  for  the 
commonwealth,  testified  that  the  accused,  in 
bis  honse,  sold  him  half  a  pint  of  whisky ; 
that  immediately  thereafter,  as  he  was  walk- 
ing along  a  public  street  in  the  city  of  Nor- 
folk, going  towards  his  own  home,  he  was 
arrested  for  the  unlawful  transportation  of 
such  whisky,  and  that  he  was  under  indict- 
ment therefor.  Dlckins,  a  police  officer,  tes- 
tified that  he  saw  Watklns  go  into  the  house 
of  the  accused,  remain  three  or  four  minutes, 
then  come  out  and  walk  down  the  street; 
that  he  found,  in  his  possession  half  a  pint 
of  whisky ;  that  just  before  he  saw  Watklns 
go  into  the  house  he  saw  the  accused  come 
to  the  window  and  look  in  both  directions  up 
and  down  the  street  The  only  confiicting 
testimony  is  that  of  the  accused,  to  the  ef- 
fect that  he  had  not  sold  the  whisky  to  Wat- 
kins. 

[1-3]  Only  one  error  is  assigned,  namely, 
that  the  accused,  by  his  attorney,  moved  the 
court  to  instruct  the  Jury  orally  to  the  ef- 
fect that,  the  said  Watklns  being  an  accom- 
plice w^ith  the  said  defendant  in  the  sale  of 
the  whisky,  his  testimony  should  be  received 
with  caution,  which  request  was  refused  by 
the  court  *It  may  be  assumed  that  Watklns 
was  an  accomplice,  and  of  this  we  have  no 
doubt  (State  v.  Ryan,  1  Boyoe  [Del.]  223,  75 
Atl.  860;  People  v.  Coffey,  161  Cftl.  483,  119 
Pac.  901,  39  L.  R.  A.  [N.  S.]  704),  and  there- 
fore the  court  should  have  given  an  instruc- 
tion which  embodied  the  principle  contended 
for.  The  rule  in  this  jurisdiction  is  that  the 
jury,  as  triers  of  the  fact,  may,  if  they  are 
satisfied  of  the  guilt  of  the  accused,  convict 
mm  upon  the  uncorroborated  testimony  of  a 
single  accomplice,  though  it  is  well  settled 
that  the  evidence  of  an  accomplice  should  be 
received  and  acted  upon  by  a  jury  with  great 
caution.  Hunt  v.  C(»nmonwealth,  126  Va. 
819,  101  S.  E.  896.  While  in  this  case  the 
court  should  have  supplied  the  omission  in 
the  instruction,  and  as  amended  have  given 
it  to  the  jury,  still,  in  view  of  the  evidence, 
we  decline  to  hold  the  f  aihire  to  do  so  to  foe 
reversible  error.  It  clearly  appears  that  the 
accomplice  here  was  corroborated  by  the  po- 
lice officer,  in  that  he  saw  the  accused  in  the 
house  just  before  the  alleged  transaction, 
that  he  saw  the  witness,  Watklns,  enter  tlie 
house,  and  that  he  found  the  whisky  in  the 
possession  of  Watklns,  the  alleged  purchas- 
er; so  that  the  occasion  and  opportunity  for 
the  crime,  as  well  as  the  possession  of  the 
whisky  alleged  to  have  been  purchased,  were 
all  clearly  shown.  This,  then.  Is  not  a  case 
in  which  the  accused  has  been  convicted  up- 
on the  uncorroborated  testimony  of  his  ac- 
complice. 


There  Is  no  other  material  fact  shown  in 
the  record,  and  no  ground  for  reversal  is 
shown. 

Affirmed. 

SAUNDERS,  J.,  did  not  participate  in  the 
above  decision,  having  died  in  November 
last 


(ia2  Va.  590) 
PURNELL  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia. 
Jan.  19,  1922.) 

Criminal  law  ^=31160  —  Approved  oonvlotiOA 
supported  by  some  evidence  will  not  be  re- 
vereed. 

In  a  prosecation  for  attempted  rape,  in 
which  the  defense  was  an  alibi,  where  there  was 
no  complaint  as  to  the  rulings  on  evidence  nor 
the  law  applicable,  and  the  judge  dedined  to 
set  the  verdict  aside,  the  conviction  will  be  af- 
firmed where  it  cannot  be  said  that  verdict  was 
without  supporting  evidence. 

Error  to  Circuit  Court,  Northampton 
County. 

Edward  Pnmell  was  convicted  of  attempt- 
ed rape,  and  he  assigns  error.    Affirmed. 

S.  James  Turlington  and  Elmer  W.  Somers, 
both  of  Accomac,  for  plaintiff  in  error. 

John  R.  Saunders,  Atty.  Gen.,  and  J.  D. 
flank,  Jr.,  and  Leon  M.  Bazile,  Asst  Attys. 
Gen.,  for  the  Commonwealth. 

BURKS,  J.  The  plaintiff  in  error,  Edward 
Pumell,  was  convicted  of  attempted  rape  up- 
on Mrs.  Elizabeth  C.  Kelly,  and  sentenced  to 
be  electrocuted.  The  attempt  is  clearly  and 
explicitly  proved,  and  is  in  no  way  contro- 
verted. The  plaintiff  in  error  earnestly  con- 
tends that  he  was  not  the  gnilty  party,  and 
attempts  to  prove  an  alibi  by  his  mother  and 
sister,  in  addition  to  his  own  testimony.  He 
also  offered  testimony  to  his  good  character 
for  chastity  and  for  truthfulness.  There  is 
no  complaint  of  the  rulings  of  the  trial  court 
on  the  admissibility  of  evidence,  nor  on  the 
law  applicable  to  the  evid^ice.  The  sole 
question  Involved,  and  the  only  one  we  are 
aslted  to  consider,  is.  Was  the  evidence  suffi- 
cient to  warrant  the  jury  in  finding  that  the 
plaintiff  in  error  was  ttib  guilty  party.  The 
prosecutrix,  Mrs.  Kelly,  after  describing  the 
attack  upon  her,  says  that  when  Purnell 
abandoned  his  attack  he  Jumped  out  to  the 
ground,  a  distance  of  four  or  five  feet,  and 
that  she  got  to  the  window  by  the  time  he 
reached  the  ground,  and  that  she  recognized 
him  at  once.  She  admits  that  she  never  saw 
his  face,  but  she  is  very  positive  and  explicit 
in  her  statements  on  the  subject  of  recogni- 
tion. The  assault  was  made  between  8  and  12 
o'clock  at  night,  but  Mrs.  Kelly  describes  the 
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Diffht  as  "moonliglit,  bright  as  day  almost" 
She  was  well  acquainted  with  the  accused, 
who  had  been  working  for  her  husband  for 
at  least  a  year  and  a  half,  and  was  in  and 
out  of  her  kitchen  almost  daily.  She  testified 
that  when  "he  went  to  the  window  and  jump- 
ed out  I  recognized  him  running  through  the 
yard,  and  I  told  him  not  to  run,  that  I  knew 
who  he  wasy'*  and  that  it  was  Edward  Pur- 
neli;  the  accused;  that  she  saw  him  again 
"when  he  went  to  the  barnyard  and  when  he 
turned  around  the  comstack";  that  the  night 
was  sufliciently  bright  for  her  to  see  him, 
and  that  she  recognized  him  from  his  back 
and  his  nmning;  that  she  "was  Tery  famil- 
iar with  that,  I  know  it  was  his  back,"  and 
could  not  have  been  any  one's  else,  and  that 
he  had  "on  this  khaki  colored  clothes,  not 
overalls."  She  testified  further,  "I  knew  who 
it  was  when  I  got  a  glimpse  of  him." 

Mrs.  Kelly  also  testified  that  during  the 
struggle  she  bit  her  assailant  several  times 
hard  enough  to  make  a  bruise,  once  on  the 
leg  and  at  another  time  she  did  not  know 
where,  but  thinks  once  on  the  arm.  The  ac^ 
cused  at  this  time  was  wearing  shoes  with- 
out heels,  and  they  had  wires  on  the  soles  at 
the  toe  that  made  peculiar  marks.  Tracks 
identified  as  made  by  these  shoes  were  found 
in  the  soil  not  far  from  the  house,  and  going 
in  that  direction.  The  accused,  however,  ac- 
counted for  these  tracks  by  saying  that  he 
had  gone  to  the  Kelly  residence  about  2 
o'clock  of  the  day  the  ofTense  was  committed 
and  had  passed  along  that  way  in  going  to 
the  house  to  get  Mr.  Kelly's  horses  which  he 
had  borrowed  to  use  in  planting  i>otatoes  that 
day.  Mr.  Kelly,  husband  of  the  prosecutrix, 
and  a  witness  for  the  commonwealth,  testified 
that  he  had  loaned  his  horses  to  the  accused, 
but  that  he  had  come  for  them  early  In  the 
morning  and  had  come  by  another  route. 
Sears,  another  witness  for  the  commonwealth, 
also  testified  that  he  was  planting  potatoes 
on  that  day  on  land  adjae^it  to  Mr.  Kelly, 
and  that  he  saw  Pumell  about  sunset  going 
to  the  Kelly  house  in  a  wagon,  but  says  noth- 
ing of  having  seen  him  at  any  other  time  of 
that  day. 

The  accused  was  arrested  at  his  home, 
about  three-quarters  of  a  mile  from  the  Kelly 
residence,  at  2  o'clock  the  night  of  the  as- 
sault, by  Mrs.  Kelly's  husband  and  his  broth- 
er, who  was  a  deputy  sheriff.  He  testified  in 
his  own  behalf,  with  apparent  frankness,  and 
undertook  to  give  an  account  of  his  move- 
ments that  night,  and  denied  positively  any 
connection  with  the  assault.  Several  witness- 
es, however,  for  the  commonwealth  testified 
to  prior  contradictory  statements  made  by 


him  as  to  where  and  with  whom  he  was  in 
the  early  part  of  the  night,  and  as  to  the 
time  he  was  with  those  persons.  The  state- 
ments of  the  accused  were  in  the  main  cor- 
roborated by  the  testimony  of  his  mother  and 
sister  who  were  in  the  house  with  him. 

Unless  Mrs.  Kelly  was  mistaken  as  to  the 
identity  of  her  assailant,  there  can  be  no 
doubt  as  to  the  guilt  of  the  accused.  One 
of  the  arguments  for  the  accused  to  show  that 
she  was  so  mistaken  was  the  failure  to  find 
any  bruise  on  the  accused  resulting  from  th'3 
bites,  although  he  was  examined  for  such 
bruises  at  the  time  of  his  arrest.  Witnesses 
for  the  commonwealth  testify  that  the  ac- 
cused raked  his  finger  nails  up  his  leg  when 
they  went  to  look  for  the  bruises,  and  that 
the  effect  of  this  upon  the  skin  of  a  negro 
would  obscure  the  bruises.  The  accused  and 
his  mother  and  sister,  who  Were  present,  de- 
nied this  allegation. 

All  of  this  testimony  went  before  the  jury 
under  proper  instructions  from  the  court 
These  instructions  emphasized  time  and 
again  the  duty  of  the  jury  to  be  satisfied  of 
the  guilt  of  the  accused  beyond  a  reasonable 
doubt,  and  that  not  only  the  jury  as  a  whole, 
but  each  individual  juror,  should  be  so  satis- 
fied, and  should  not  surrender  his  own  con- 
victions simply  because  the  rest  of  the  Jury 
were  of  a  different  opinion.  They  also  in- 
formed the  jury  that  any  fact  or  facts  suffi- 
cient to  produce  a  reasonable  doubt  as  to  the 
guilt  of  the  accused  need  only  be  established 
by  proof  that  would  be  satisfactory  to  estab- 
lish such  fact  or  facts  in  a  civil  case,  and 
that  the  prisoner  was  not  bound  to  prove  his 
alibi  beyond  a  reasonable  doubt,  but  only  by 
a  prei)onderance  of  the  evidence.  The  in- 
structions made  it  plain  to  the  Jury  that,  if 
there  was  any  doubt  as  to  the  identity  of  the 
prisoner  as  the  person  who  committed  the 
offense,  they  should  give  him  the  benefit  of 
that  doubt  It  was  the  province  of  the  jury 
to  weigh  the  testimony  and  to  settle  all  of 
the  disputed  facts  In  the  case.  They  found 
the  accused  guilty,  and  annexed  the  extreme 
penalty  of  the  law  to  their  finding.  The 
judge  of  the  trial  court  saw  the  demeanor  of 
the  witnesses  on  the  stand,  and  declined  to 
set  the  verdict  aside.  Under  these  drcnm- 
stances  we  are  unable  to  say  that  the  verdict 
is  without  evidence  to  support  it  or  that  it  is 
plainly  contrary  to  the  evidence.  The  judg- 
ment of  the  trial  court  must  therefore  be 
aflftrmed. 

Affirmed.    . 

SAUNDERS,  J.,  did  not  participate  in  the 
above  decision,  having  died  in  November  last 


<162  Ga.  660) 

WELDON  et  al.  v.  WELDON  et  al. 
(No.  2660.) 

(Supreme  Goart  of  Georgia.    Jan.  13,  1922.) 

(Syllabus  hy  the  Court.) 

I.  Deacent  and  distribution  ^=975— Executors 
and  administrators  <@==>388(l)  —  Realty  de- 
scends to  heirs  subject  to  administration  for 
payment  of  debts  or  purposes  of  distribution; 
title  divested  by  administrator's  sale. 

Upon  the  death  of  one  intestate  in  this 
state,  his  realty  descends  directly  to  his  heirs, 
Bubject  to  be  administered  by  his  legal  repre- 
Bentatiyes,  if  any,  for  the  payment  of  debts 
and  the  purposes  of  distribution. 

(a)  Under  the  allegations  of  the  petition  the 
title  to  the  land  in  controversy  vested  in  the 
lieirs,  but  became  divested  by  the  administra- 
tor's sale. 

2.  Trusts  ^=s>72— Implied  when  fath«r  pur- 
chases for  children  In  consideration  of  their 
interest  In  an  estate. 

Where  a  father  purchases  land  at  an  admin- 
istrator's sale  for  the  benefit  of  his  children, 
and  a  deed  is  made  to  him  by  the  administra- 
tor in  consideration  of  the  interest  the  children 
have  in  the  decedent  grandfather's  estate,  and 
the  father  pays  no  consideration  of  his  own 
for  the  land,  a  trust  will  thereby  be  implied  in 
favor  of  the  children. 

3.  Trusts  ^=>365(3)— Suit  to  enforce  not  bar- 
red by  laohea  where  deed  concealled  and 
plaintiffs  did  not  learn  facts. 

Under  the  facts  alleged  in  the  petition  the 
plaintiffs  were  not  barred  from  recovery  by  rea- 
son of  laches;  and  the  court  erred  in  sustain- 
ing the  demurrer  and  in  dismissing  the  petition. 

Error  from  Superior  Court,  Lowndes  Coun- 
ty; W.  E.  Thomas,  Judge. 

Suit  by  M.  E.  Weldon  and  others  against 
B.  H.  Weldon  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Re- 
versed. 


M.  E.  Weldon  and  others  brought  an  equi- 
table petition  against  B.  H.  Weldon  and  i.  J. 
Weldon  for  the  recovery  of  a  three-fourths 
Interest,  or  such  other  interest  as  might 
appear,  In  the  west  half  of  lot  of  land  52 
In  the  Twelfth  district  of  Lowndes  county, 
and  for  other  relief.  The  petition  alleged 
in  substance  the  following:  John  Hodges, 
the  grandfather  of  the  plaintiffs,  died  in  1875, 
leaving  what  purported  to  be  a  will,  which 
was  improperly  executed  and  which  was 
never  probated.  After  the  death  of  John 
Hodges  his  son,  John  A.  Hodges,  was  ap- 
pointed administrator  upon  his  estate.  After 
his  appointment  the  administrator,  after 
due  advertisement,  put  up  and  offered  for 
sale  in  parcels  the  land  belonging  to  the  es- 
tate of  John  Hodges,  so  that  the  decedent's 
heirs  at  law  would  be  given  an  opportunity 
to  buy  in  the  respective  parcels  of  land  which 
their  father  intended  to  give  them  by  the 
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improperly  executed  will.  At  the  admin- 
istrator's sale  I.  J.  Weldon,  one  of  the  de- 
fendants, whose  wife,  Susan  Hodges  Wel- 
don, had  died,  leaving  four  children  (M.  E. 
Weldon,  Sarah  Mozelle  Weldon,  O.  J.  Wel- 
don, and  I.  M.  Weldon),  bought  the  west 
half  of  the  lot  of  land  52,  and  did  not  pay 
the  amount  of  his  bid  to  the  administrator; 
it  being  the  intention  and  purpose  of  I.  J. 
Weldon  to  receive  the  land  for  the  use  and 
benefit  of  the  four  children  of  Susan  Hodges 
Weldon,  named  above.  But  the  administra- 
tor executed  and  delivered  to  I.  J.  Weldon 
a  deed,  and  he  went  into  possession  under 
it  The  exact  date  of  the  sale  and  deed  is 
not  given ;  but  I.  J.  Weldon  and  those  claim- 
ing under  him  were  in  possession  of  the 
tract  sued  for  at  the  date  of  bringing  this 
suit.  The  children  of  O.  J.  Weldon,  deceased, 
are  not  parties  to  the  suit.  The  petition  as 
amended  alleged  that  I.  J.  Weldon  has  for 
a  long  term  of  years  held  out  and  claimed 
the  land  in  controversy  in  his  own  name 
and  right  and  title,  and  only  recently,  with- 
in two  or  three  months  before  the  filing  of 
the  petition,  plaintiffs  have  been  advised  and 
learned  for  the  first  time  that  the  west 
half  of  the  lot  of  land  in  controversy  was 
acquired  by  I.  J.  Weldcn  from  their  grand- 
father's estate,  for  the  use  and  benefit  of 
the  four  named  children  of  Susan  Hodges 
Weldon ;  and  whatever  title  I.  J.  Weldon  re- 
ceived from  the  administrator  of  John  Hodg- 
es was  received  as  trust  property  for  the 
four  children  of  Susan  Hodges  Weldon.  I. 
J.  Weldon  has  willfully  and  purposely  con- 
cealed from  the  plaintiffs  their  interest  in 
the  property,  with  the  intent  and  purpose  of 
converting  it  to  his  own  use,  and  for  the 
purxx>se  of  defrauding  plaintiffs  out  of  their 
property  that  came  into  his  hands  for  their 
benefit,  and  not  for  his  own  use  and  bene- 
fit. Plaintiffs  are  advised  and  believe  that 
I.  J.  Weldon,  at  the  time  of  receiving  the 
deed  to  hold  the  property  for  the  benefit 
of  the  four  named  children  of  Susan  Hodges 
Weldon  (the  exact  date  not  being  kiv>wn  to 
plaintiffs),  formed  the  intent  to  hold  and 
claim  the  property  in  his  own  individual 
right,  to  the  exclusion  of  the  children  of  Su- 
san Hodges  Weldon,  and  of  appropriating 
it  to  his  individual  use,  thereby  defrauding 
the  rightful  owners  of  their  interest  in  their 
grandfather's  estate.  To  this  end  I.  J.  Wel- 
don purposely  neglected  to  have  the  deed 
recorded,  and  purposely  and  willfully  kept 
plaintiffs  in  ignorance  of  their  rights  respect- 
ing the  property;  he  being  morally  and  legal- 
ly bound  to  disclose  to  them  their  interest 
in  the  property.  He  willfully  and  purposely 
concealed  from  them  the  nature  and  charac- 
ter of  their  interest  in  the  land.  At  the 
time  of  the  execution  of  the  deed  by  John 
A.  Hodges,  administrator,  the  plaintiffs  were 
very  small  children,  ranging  in  age  from  2 
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to  6^  years.  At  the  time  they  respectively 
reached  their  majority  I.  J.  Weldon  was 
openly  and  positively  claiming  the  propert;^ 
as  his  own.  Being  the  father  of  the  plain- 
tiffs, they  naturally  trusted  him  and  had 
confidence  in  him,  and  because  of  their  trust 
and  confidence  they  did  not  even  suspect  or 
have  any  reason  to  susi)ect  that  any  fraud 
was  being  perpetrated  upon  them,  or  had 
been  perpetrated  upon  them;  and  for  this 
reason  they  were  deterred  from  sooner  mak- 
ing an  investigation  and  discovering  the 
fraud  so  perpetrated  upon  them.  B.  H.  Wel- 
don, the  other  defendant,  is  in  possession  of 
eight  acres  of  land,  more  or  less,  in  the 
southwest  comer  of  lot  No.  52  In  controversy 
and  claims  title  to  the  same  under  and 
through  I.  J.  Weldon;  and  I.  J.  Weldon 
claims  under  and  through  John  Hodges,  the 
intestate,  under  whom  plaintiffs  likewise 
claim. 

The  defendants  filed  a  demurrer  to  the 
petition,  on  the  grounds:  First,  because  the 
petition  set  forth  no  cause  of  action;  and 
second,  because  it  appears  upon  the  face  of 
the  petition  that  plaintiffs'  right  of  action, 
if  any  they  had,  is  barred  by  lapse  of  time 
and  by  tlielr  laches.  The  court  sustained 
the  demurrer  and  dismissed  the  petition,  and 
the  plaintiffs  excepted. 

C.  Bradford,  Whitaker  &  Dukes  and  J.  J. 
Murray,  all  of  Valdosta,  for  plaintiffs  in  er- 
ror. 

Terry  Hendricks  and  E.  K.  Wilcox,  both  of 
Valdosta,  for  defendants  in  error. 

HjIIiL,  J.  (after  stating  the  facts  as 
above).  [1]  1.  In  this  state  on  the  death  of 
one  intestate  realty  descends  directly  to  the 
heirs  at  law  of  such  intestate,  subject  to  be 
administered  by  his  legal  representatives, 
if  there  be  one,  for  the  payment  of  debts 
and  for  the  puri>ose  of  distribution.  Civil 
Code  1910,  {  3657.  Under  the  aUegations  of 
the  petition,  even  if  the  land  in  controversy 
vested  in  the  plaintiffs  as  heirs  at  law  of 
John  Hodges,  their  grandfather,  the  title 
became  divested  by  the  administrator's  sale; 
it  not  appearing  from  the  petition  that  the 
sale  was  irregular  for  any  reason,  but,  on 
the  contrary,  that  the  sale  was  had  in  the 
regular  course  of  administration.  Cook  v. 
Cook,  67  Ga.  381  (3).  Therefore  the  plain- 
tiffs cannot  recover  on  the  theory  that  the 
legal  title  to  the  land  in  controversy  is  in 
them  as  heirs  at  law  of  their  deceased 
grandfather. 

[2]  2.  It  is  alleged  in  the  petition  that  the 
defendant  I.  J.  Weldon  did  not  buy,  and  does 
not  hold,  the  land  in  controversy  as  his 
own,  but  that  he  bought  in  the  land  at  the 
administrator's    sale,   not   paying   his   own 


money  for  it,  but  bought  it  for  the  plaintiffs : 
the  consideration  being  their  share  in  their 
grandfather's  estate.    And  it  is  insisted  tliat 
this  constitutes  an  Implied  trust  in  favor 
of  the  plaintiffs.    Trusts  are  Implied  wtien 
the  legal  title  is  in  one  person,  but  the  bene- 
ficial interest,  either  from  the  payment  of  tlie 
purchase  money  or  other  circumstances,   Is 
either  wholly  or  partially  in  another.    Civil 
Code  1910,  i  3739.    Whether  the  deed  is  in 
terms  a  trust  deed  does  not  appear  from 
the  petition,  which  alleges  that  the  deed  was 
never  recorded  and  has  been  withheld  by  I. 
J.  Weldon  from  the  plaintiffs,  so  that  they 
are  unable  to  know  the  exact  terms  of  the 
deed;  but  the  petition  does  allege  that  tlie 
defendant  purchased  this  property  for  the 
use  and  benefit  of  the  plaintiffs;  the  con- 
sideration being  their  interest  in  their  grand- 
father's estate.    On  demurrer  this  allegation 
must  be  taken  as  true,  whether  in  point  of 
fact  it  is  true  or  not;  and  we  are  of  the 
opinion  that,  if  the  defendant  did  buy  in 
this  property  for  the  plaintiffs  on  the  con- 
sideration stated,  a  trust  would  be  implied  in 
their  favor;  and,  although  the  deed  might 
have  been  taken  in  the  name  of  the  defend- 
ant, he  will  be  held  to  hold  it  in  trust  for 
the  plaintiffs. 

[31  3.  It  is  insisted  that  the  suit  cannot  be 
maintained,  for  the  reason  that  the  plain- 
tiffs have  been  guilty  of  laches  In  bringing 
it;  that  about  45  years  have  elapsed  since 
the  death  of  the  plaintiffs'  ^andf ather  and 
the  making  of  the  deed  to  the  defendant,  and 
therefore  that  they  have  been  so  negligent 
that  a  court  of  equity  will  not  aid  them  in 
recovering.  But  the  petition  as  to  this  al- 
leges, as  set  out  in  the  foregoing  statement 
of  facts,  that  plaintiffs  only  within  2  or  3 
months  of  the  filing  of  the  petition  learned 
for  the  first  time  that  the  land  in  contro- 
versy was  acquired  by  their  father  from 
their  grandfather's  estate  for  their  use  and 
benefit  This  being  true,  it  cannot  be  said 
as  matter  of  law,  under  all  the  facts  alleged 
in  the  petition  with  reference  to  the  con- 
cealment of  the  deed  and  its  not  being  put 
on  record,  that  the  plaintiffs  have  been 
guilty  of  such  laches  as  will  bar  them  of  re- 
covery in  case  they  support  all  the  allega- 
tions of  the  petition  on  the  trial  of  the  case 
by  competent  evidence.  Venable  v.  Burton, 
120  Ga.  537,  59  S.  E.  253 ;  Kelly  v.  Hamilton, 
135  Ga.  505  (3),  69  S.  E.  724. 

In  view  of  what  has  been  said,  we  think 
the  petition  set  out  a  cause  of  action  as 
against  the  demurrer  filed,  and  that  the 
court  erred  in  sustaining  the  demurrer  and 
in  dismissing  the  case. 

Judgment  reversed. 

All  the  Justices  concur. 


Ga.) 


(152  Ga.  496) 

HULSE  9t  al.  V.  STARKE  tt  al.    (No.  2404.) 
(Supreme  Court  of  Georgia.    Jan.  12.  1922.) 

(SyUabus  hy  ihe  Court,} 

1.  Courts  €=>2 17— Action  held  one  at  law  not- 
withetanding  prayer  that  defendant  be  re- 
quired to  produce  dooumente. 

This  is  an  action  at  law  on  a  contract,  to 
recover  an  amount  alleged  to  be  due  by  the 
defendant  upon  demands  based  on  performance 
of  the  coDtract  by  plaintiffs.  The  Court  of 
Appeals,  and  not  the  Supreme  Court,  has  ju- 
risdiction. The  prayer  Uiat  the  defendant  be 
quired  to  produce  certain  documents  on  the 
trial  does  not  convert  the  case  into  an  equita- 
ble action. 

2.  Courts  ^Es>483— Caso  brought  to  wrong  ap- 
pellate court  will  be  transferred. 

The  case,  being  of  the  character  indicated 
in  the  preceding  note,  wQI  be  transferred  to 
the  Court  of  Appeals  for  decision.  See  Burress 
V.  Montgomery,  148  Ga.  548,  97  S.  B.  588. 

Error  from  Superior  Court,  Biclmioiid 
County ;  H.  O.  Hammond,  Judge. 

Action  between  F.  W.  Hulse,  Sr.,  adminis- 
trator, and  others  and  H.  M.  Starke  and  oth- 
ers. Judgment  for  the  latter,  and  the  former 
bring  error.  Transferred  to  Court  of  Ap- 
peals. 

Isaac  S.  Peebles,  Jr.,  of  Augusta,  for  plain- 
tiffs in  error. 

C.  H.  &  R.  S.  Cohen,  of  Augusta,  for  de- 
fendants in  error. 

ATKINSON,  J.  Transferred  to  Court  of 
Appeals.    All  the  Justices  concur. 


(l->2  Ga.  497) 

CULBERSON  et  al.  v.  EVERETT  et  al. 

(No.  2565.) 

(Supreme  Court  of  Georgia.     Jan.  12,  1922.) 
(Sylldbua  hy  ihe  Court,) 


BIBB  COUNTY  v.  WILUAMS 

(110  8.B.) 

2.  Trial 


I.  Witnesses  ^=s> 1 50 (2)— Plaintiff  suing  deoe- 
dent's  grantee  to  cancel  deed  cannot  testi- 
fy to  transactions  and  communications  with 
decedent 

Under  the  Civil  Code  1910,  §  5858,  par.  1, 
in  an  action  to  cancel  a  deed  and  recover  land, 
the  opposite  party  to  the  grantee  of  the  deed 
from  a  deceased  person  is  not  competent  to 
testify  in  his  own  behalf  to  transactions  and 
communications  with  such  deceased  person,  af- 
fecting adversely  the  title  conveyed  by  the 
deed;  and  this  is  true  whether  such  transac- 
tions and  communications  were  had  by  such  de- 
ceased person  with  the  party  testifying  or  with 
any  other  person.  Accordingly,  the  court  did 
not  err  in  excluding  the  testimony  of  plaintiff 
as  to  alleged  transactions  and  communications 
had  by  the  deceased  grantor  in  the  deed  with 
the  opposite  party  to  the  case.  Hudson  y. 
Broughton,  147  Ga.  647,  94  S.  E.  1007. 
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19^— Nansvit  proiier  when  evidenoe 
Insufflolent. 

The  evidence  for  the  plaintiff  did  not  au- 
thorize a  recovery,  and  the  court  did  not  err  in 
granting  a  nonsuit 

Error  from  Superior  Court,  Bartow  Coun- 
ty; M.  O.  Tarver,  Judge. 

Action  by  C.  0.  Culberson  and  others 
against  A.  J.  Everett  and  otbers.  Judgment 
of  nonsuit,  and  plaintiffs  bring  error.  Af- 
firmed. 

J.  H.  Paschall,  of  Calhoun,  for  plaintiffs  In 
error. 

Neel  &  Neel,  of  Cartersvllle,  for  defend- 
ants In  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(162  Ga.  489) 
BIBB  COUNTY  V.  WILLIAMS.     (No.  2553.) 

(Supreme  Court  of  Georgia.    Jan.  11,  1922.) 

(BylldbuM  }>y  tM  Court,) 

1.  Statutes  <$=5>5— Provisions  regulating  speed 
and  equipment  of  automoliiles  void  beoause 
not  embraced  In  proclamation  convening  ex- 
tra session. 

The  excerpt  from  the  charge  of  the  court, 
as  set  out  in  the  first  division  of  the  opinion, 
and  which  instructed  the  jury  as  to  the  law 
applicable  to  the  facts  of  the  case,  as  contained 
in  portions  of  sections  9  and  10  of  the  act  of 
the  Legislature  of  1915  (Acts  Ex.  Sess.  1915, 
p.  107,  {I  9,  10),  relating  to  the  equipment  of 
motor  vehicles  with  lamps,  and  regulating  the 
rate  of  speed  of  such  vehicles  upon  approaching 
any  bridge,  etc.,  at  a  rate  not  greater  than  10 
miles  an  hour,  is  erroneous,  for  the  reason 
that  so  much  of  the  act  of  1915,  supra,  as  is 
contained  in  sections  9  and  10  thereof  is  un- 
constitutional and  void  as  being  repugnant  to 
article  5,  §  1,  par.  13,  of  the  Constitution  of 
the  state  (Civil  Code  of  1910,  %  6482),  which 
declares  that  "no  law  shall  be  enacted  at  called 
sessions  of  the  General  Assembly,  except  such 
as  shall  relate  to  the  object  stated  in  his  [the 
Governor's]  proclamation  convening  them." 
Sections  9  and  10  of  the  act  of  1915,  supra, 
do  not  relate  to  any  object  stated  in  the  Gov- 
ernor's proclamation  convening  the  General  As- 
sembly in  special  session. 

2.  Excessiveness  of  damages  and  sufficiency  of 
evidence  not  passed  on. 

Error  is  assigned  upon  the  ground  that  the 
verdict  finding  for  the  plaintiff  $7,500  is  so  ex- 
cessive as  to  show  undue  bias  and  prejudice. 
In  view  of  the  fact  that  a  new  trial  is  granted 
upon  other  grounds  of  the  motion,  this  ground 
of  the  motion  will  not  be  considered.  For 
similar  reasons  no  ruling  is  made  upon  the 
sufficiency  of  the  evidence  to  authorize  the  ver- 
dict. 

3.  Evidence  €=:s>3 1 7 (9)— Declarations  of  person 
that  he  would  drive  automobile  at  moderate 
speed  held  hearsay. 

In  one  ground  of  the  motion  for  new  trial 
complaint  is  made  of  the  admission  in  evidence 


4&=3For  other  cases  see  same  topic  and  KESf -NUMBER  In  all  Key-Numbered  DigesU  and  Indexes 
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of  declarations  of  Wniiams,  the  deceased,  made 
when  he  took  the  wheel  of  the  automobile  and 
began  driving,  to  the  effect  that  he  would  drive 
at  a  very  moderate  rate  of  speed.  In  this  con- 
nection the  evidence  shows  that  the  deceased 
took  the  wheel  when  but  a  short  distance  from 
the  approach  to  the  bridge,  and  that  the  au- 
tomobile was  driven  off  of  the  bridge  and  the 
deceased  killed  immediately  after  the  makiog  of 
the  declarations.  The  evidence  of  the  witness 
who  testified  to  the  declarations  is  that  the 
car  was  being  actually  driven  by  the  deceased 
at  a  rate  of  speed  of  between  15  and  20  miles 
per  hour  at  the  time  of  the  injury.  These  dec- 
larations were  hearsay  and  inadmissible,  and 
upon  another  trial  of  the  case  this  evidence 
should  be  excluded. 

4.  Other  grounds  do  not  require  reversal. 

None  of  the  other  grounds  assigning  error 
upon  certain  excerpts  from  the  charge  of  the 
court  as  given,  and  refusals  of  certain  written 
requests  to  charge,  or  rulings  upon  the  admis- 
sibility of  evidence,  require  a  reversal  of  the 
case. 

5.  Former  decision  adhered  to. 

Motion  was  made  to  review  and  overrule 
the  decision  in  the  case  of  Jones  v.  State,  151 
Ga.  502,  107  S.  E.  705.  Justice  Hines  declines 
to  participate  in  the  decision  of  this  case,  as 
he  was  of  counsel  in  the  case  of  Jones  v.  State, 
supra.  The  other  five  Justices  are  of  the  opin- 
ion that  the  ruling  on  the  constitutional  ques- 
tion made  in  the  Jones  Case  was  correct;  con- 
sequently the  decision  stands  as  rendered. 

Error  from  City  Court  of  Macon;  Will 
Gunn,  Judge. 

Action  by  M.  L.  Williams  against  Bibb 
County.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Mrs.  Miriam  L.  Williams  brought  suit 
against  the  court  of  Bibb,  to  recover  dam- 
ages in  the  sum  of  $20,000.  The  petition  al- 
leged, in  substance,  the  following:  Tlie  plain- 
tiff was  the  widow  of  J.  Walker  Williams, 
who  met  his  death  in  Bibb  county,  April  12, 
1918.  Clinton  road  is  a  public  road  and 
highway  in  Bibb  county,  under  the  jurisdic- 
tion and  authority  of  Bibb  county,  and  was 
on  April  12, 1918.  On  the  date  named,  about 
11  o'clock  at  night,  J.  Walker  Williams  left 
the  city  of  Macon  to  return  to  his  home  in 
Monticello,  Ga.,  over  the  Clinton  road.  Wil- 
liams was  driving  a  light  Ford  car,  and  it 
was  necessary  to  cross  Walnut  creek  over 
a  certain  bridge  which  had  been  rebuilt  about 
8  years  previously.  Tlie  flooring  was  of 
planks  approximately  three  inches  and  nine 
inches  wide.  A  guard  rail  was  maintained 
on  each  side  of  the  bridge.  The  upright 
posts  which  supported  and  formed  part  of 
the  guard  were  not  affixed  to  the  beams  or 
cross-sills  of  the  bridge,  but  were  negligently 
attached  to  the  ends  of  the  planks  which 
formed  the  floor  of  the  bridge.  The  guard 
rails  at  certain  points  had   become  rotten 


both  as  to  the  upright  support  and  as  to  tbe 
horizontal  structure.  This  conditi(«  had 
been  easily  observable  for  12  months  or  more, 
and  the  attention  of  the  county  authorities 
had  been  repeatedly  called  to  the  insecure 
and  unsafe  condition  of  the  bridge.  There 
was  also  a  hub  board,  Intended  to  prevent 
the  hub  of  vehicles  from  striking  the  up- 
right posts.  Some  time  previous  to  April  12, 
1918,  on  account  of  the  rotten  and  insecure 
condition  of  the  timber  comprising  tbe  guard 
rail,  a  section  approximately  15  feet  in 
length  dropped  at  one  end  from  the  support 
to  which  it  had  been  nailed,  both  being  so 
worn  and  rotten  the  plank  could  not  hold  its 
position.  The  end  of  the  plank  which  had 
fallen  was  the  end  toward  tbe  city  of  Macon. 
On  account  of  the  vibration  caused  by  travel, 
which  was  intensified  by  reason  of  the  inse- 
cure condition  of  the  bridge,  the  free  end  of 
the  loosened  plank  referred  to  would  from 
time  to  time  work  out  into  the  passageway 
of  the  bridge.  Persons  traveling  over  the 
bridge  from  time  to  time  pushed  this  free 
end  against  the  guard  rail,  where  for  a  time 
it  would  remain,  finally  working  out  again 
into  the  passageway.  Williams  was  unfa- 
miliar with  the  Clinton  road  and  the  bridge 
referred  to.  He  was  driving  cautiously  and 
slowly  over  the  public  road,  which  he  had 
reason  to  expect  was  reasonably  safe  for 
travel.  He  entered  safely  upon  the  bridge 
and  traversed  safely  approximately  30  feet. 
The  free  end  of  the  hub  rail  extended  well 
into  the  passageway  of  the  bridge,  so  that 
the  wheel  of  the  light  automobile  struck 
against  the  hub  rail  and  was  thrown  over  to- 
wards the  left  side  of  the  bridge  and  against 
the  guard  rail,  which  was  intended  to  protect 
that  side  of  the  bridge.  The  upright  posts 
immediately  gave  way,  with  the  result  that 
the  automobile  in  which  Williams  was  riding 
fell  from  the  bridge  to  the  ground  and  rocks 
below;  in  the  fall  Williams  was  pinioned 
and  crushed,  from  which  injuries  he  died. 

The  defendant  filed  an  answer  denying 
the  material  allegations  of  the  petition,  and 
averring  that  the  death  of  Williams  could 
have  been  avoided  by  the  exercise  of  ordinary 
care  on  his  part,  and  that  he  was  guilty  of 
negligence  which  contributed  to  his  injury 
and  caused  the  same.  The  jury  returned  a 
verdict  for  the  plaintiff  in  the  sum  of  $7,500. 
A  motion  for  new  trial  was  overruled,  and 
the  defendant  excepted.  Other  facts  neces- 
sary to  an  understanding  of  the  questions  in- 
volved will  appear  in  the  opinion. 

Walter  De  Fore,  Jno.  R.  L.  Smith,  and 
Grady  C.  Harris,  all  of  Macon,  for  plaintiff 
in  error. 

A.  S.  Thurman,  of  Monticello,  and  Hall, 
Grice  &  Bloch,  of  Macon,  for  defendant  in 
error. 
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SCILL,  J.  (after  stating  the  facts  as  above). 
£1 »  S]  On  the  trial  of  the  case  there  was  evi- 
'dence  tending  to  show  that  at  the  time  the 
plaintiff  was  killed  he  was  driving  an  anto- 
mobile  at  night  along  the  Clinton  highway 
leading  from   Macon  to  Monticello.     There 
'were  two  other  occupants  of  the  car.    The 
-evidence  tended  to  show  that  the  car  was 
'tiravcling  about  15  or  20  miles  per  hour  as  it 
approached  the  bridge  where  th^  injury  oc- 
curred, and  as  the  car  went  over  the  road- 
'w^y  onto  the  bridge  it  was  traveling  from 
XO  to  15  miles  an  hour.    The  approach  of  the 
public  road  to  the  bridge  is  abrupt  and  al- 
xnost  at  a  right  angle.    The  deceased,  who 
'was  driving  the  car,  put  on  brakes  going 
down  the  hill;    and  when  the  car  went  on 
the  bridge,  running,  according  to  the  testi- 
mony of  a  witness  for  the  plaintiff,  from  10 
to  15  miles  an  hour,  "the  left-hand  wheel 
started  to  scraping;     ♦     •    ♦    it  was  going 
to  the  left.    Mr.  Williams  was  trying  to  pull 
to  the  right — it  would  not  pull.     I  didn't 
touch  the  wheel.    I  hit  his  hand.    I  grabbed 
at  the  wheel  and  hit  his  hand.    I  Jumped  out 
^  when  it  cut  short  to  the  left  and  hit  against' 
the  post.    When  I  jumped  out  a  rail  or  plank 
hit  me  in  the  back,  and  the  car  and  every- 
thing else  went  over  the  fill.     The  car  hit 
the  railing  and  fell  off  the  bridge  on  the  left 
side."     When  the  car  hit  the  ground  Mr. 
Williams  was  under  it,  and  died  there.    On 
the  trial  of  the  case  the  court  charged  the 
Jury  as  follows: 

**The  law  of  our  state  now  reqmreB  operators 
of  automobiles  or  motor  vehicles  on  the  public 
highways  of  this  state  and  this  county  and  the 
bridges  in  this  county  to  observe  certain  rules 
of  diligence.  The  law  requires  that  every  per- 
son operating  an  automobile  during  the  period 
from  one  hour  after  sunset  until  one  hour  be- 
fore sunrise  shall  have  the  automobile  or 
motor  vehicle  equipped  with  at  least  two  front 
lamps,  throwing  strong  white  lights  to  a  rea- 
sonable distance  in  the  direction  in  which  such 
vehicle  is  proceeding;  and  that  the  operator  of 
such  vehicle  shall  not,  upon  approaching  any 
bridge  or  sharp  curve,  or  in  traversing  such 
bridge  or  sharp  curve,  operate  said  vehicle  at 
a  greater  speed  than  10  miles  per  hour,  and 
must  at  all  times  have  said  motor  vehicle  or 
automobile  under  immediate  control.  The  court 
charges  you,  gentlemen  of  the  jury,  that  if  you 
believe  from  the  evidence  that  on  the  occasion 
in  question  J.  Walker  Williams  was  operating 
this  motor  vehicle  at  night,  and  said  motor 
vehicle  was  not  equipped  with  lights  as  the 
law  requires,  or  that  on  approaching  this 
bridge  or  a  sharp  curve  he  was  operating  the 
motor  vehicle  at  a  greater  speed  than  10 
miles  per  hour,  or  on  approaching  the  curve 
or  in  traversing  the  curve,  or  on  approaching 
the  bridge,  or  in  traversing  the  bridge,  the 
court  charges  you  that  J.  Walker  Williams  un- 
der those  circumstances  would  be  guilty  of  neg- 
ligence as  a  matter  of  law. 


f* 


In  this  and  several  of  the  grounds  of  the 
motion  for  new  trial  error  is  assigned  on 


the  court's  charge  In  which  the  court  applied 
to  the  facts  of  the  case  and  contentions  of 
the  parties  the  provisions  of  the  motor  ve- 
hicle act  of  1015  (Acts  E^c.  Seas.  1915,  p.  107); 
and  in  several  grounds  of  the  motion  error  is 
also  assigned  upon  the  refusal  of  the  court 
to  give  in  charge,  on  timely  written  requests, 
the  provisions  of  the  act  of  1010  (Acts  1910,* 
p.  90),  which  was  an  act  to  regulate  the  run- 
ning of  automobiles,  eta,  which  cliarge  as 
given  and  requests  to  charge  relate  to  the 
rate  of  speed  at  which  automobiles  should  be 
rim  when  approaching  or  traversing  a  curve 
or  bridge,  and  also  the  manner  in  which  mo- 
tor vehicles  should  be  equipped  with  lamps, 
etc.;  the  act  of  1915  (section  10)  prescribing 
the  maximum  rate  of  speed  at  10  miles  per 
hour,  and  the  act  of  1910  (section  5)  fixing 
the  maximum  rate  of  speed  at  6  miles  per 
hour,  when  approaching  and  crossing  a  pub- 
lic bridge  or  curve;  the  act  of  1915  (section 
9)  also  prescribing  that  every  motor  vehicle 
while  in  use  upon  the  streets  or  highways  of 
this  state  shall  be  equipped  with  at  least 
two  front  lamps  throwing  strong  white  lights 
to  a  reasonable  distance  in  which  such  ve- 
hicle is  proceeding,  etc.;  and  the  act  of 
1910  (section  4)  providing  that  from  one  hour 
after  sunset  to  one  hour  before  sunrise  there 
shall  be  displayed  on  the  front  of  every  ma- 
chine, while  being  operated  or  driven  along 
or  upon  any  of  the  highways  named  in  the 
act,  "at  least  one  white  light,  throwing  a 
bright  light  at  least  one  hundred  feet  In  the 
direction  in  which  the  machine  is  going,  and 
shall  also  exhibit  on  the  rear  of  each  machine 
at  least  one  red  light,  which  shall  effectually 
illuminate  the  number  tag  on  the  rear." 

In  the  proclamation  of  the  Governor  con- 
vening the  Oeneral  Assembly  in  extraordi- 
nary session  on  November  3,  1915,  was  re- 
cited, among  other  things,  the  following: 

"Whereas,  some  doubts  have  arisen  concern- 
ing the  validity  of  the  automobile  license  tax, 
owing  to  the  decisions  of  some  of  the  courts 
touching  the  same,  which  tax  it  is  stated 
amounts  to  about  $110,000.00  annually,  and  the 
loss  of  which  it  is  thought  could  be  prevented 
by  a  slight  amendment  of  the  law  providing 
methods  for  its  collection  and  disposition.' 


tt 


And  also: 

**To  consider  the  question  of  amending  the 
automobile  license  tax,  authorized  in  the  act 
approved  August  19,  1913,  amending  an  act 
approved  August  13,  1910,  and  any  other  acts 
concerning  the  same,  so  as  to  secure  the  col- 
lection and  disposition  of  said  tax.'*  Gover- 
nor's Proclamation,  Georgia  Laws,  Extraordi- 
nary Session  1915,  pp.  5,  6,  7. 

At  the  extraordinary  session  of  the  Gen- 
eral Assembly  in  1915  an  act  was  passed,  ap- 
proved by  the  Governor  on  November  30, 
1915  (Acts  Ex.  Sess.  1915,  p.  107),  in  which  it 
was  declared  In  sections  9  and  10  as  follows: 

"Sec.  9.  Every  motor  vehicle  or  motorcycle, 
while  in  use  or  operation  upon  the  streets  or 
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highways  of  this  state,  shall  at  all  times  be 
provided  and  equipped  with  efficient  and  serv- 
iceable brakes,  and  with  a  signaling  device,  con- 
sisting of  a  horn,  bell  or  some  other  suitable 
device.  It  shall  likewise  be  equipped  with  at 
least  two  front  lamps,  throwing  strong,  white 
lights  to  a  reasonable  distance  in  the  direction 
in  which  such  vehicle  .is  proceeding,  a  rear 
lamp  showing  a  red  light  plainly  visible  in  the 
reverse  direction  to  which  said  vehicle  is  pro- 
ceeding, and  such  other  light  so  reflected  as  to 
clearly  reveal  the  figures  on  the  number  plate; 
provided,  that  a  motorcycle  shall  be  required 
to  be  equipped  with  one  front  light  only.  All 
of  such  lamps  or  lights  shall  at  all  times  be 
kept  burning  while  such  vehicle  is  in  use  or 
operation  or  standing  in  a  public  street  or 
highway  during  the  period  from  one  hour  after 
sunset  until  one  hour  before  sunrise." 

The  second  paragraph  of  section  10  is  as 
follows: 

"Upon  approaching  any  bridge,  railroad 
crossing,  dam,  sharp  curve,  dugway  or  deep 
descent,  or  in  traversing  such  bridge,  vaUroad 
crossing,  dam,  curve,  dugway  or  descent,  the 
operator  of  a  motor  vehicle  or  motorcydt 
shall  at  all  times  have  said  vehicle  under  im- 
mediate control,  and  shall  not  operate  said  ve- 
hicle at  a  greater  speed  than  ten  mHw  per 
hour." 

The  act  of  1915  contained  a  clause  repeal- 
ing all  laws  in  conflict  therewith,  and  made 
the  violation  of  any  of  the  provisions  of 
the  act  a  misdemeanor.  It  is  obvious  from 
reading  the  proclamation  of  the  Governor,  in 
connection  with  the  act  of  1915,  that  so  much 
of  the  act  of  1915  as  is  contained  in  sections 

9  and  10,  supra,  does  not  relate  to  the  pur- 
pose of  convening  the  Legislature  in  extra- 
ordinary session;  and  therefore^  under  the 
principle  ruled  in  the  case  of  Jones  v.  State, 
151  Ga.  502,  107  S.  E.  765,  so  much  of  the 
act  of  1915  as  is  contained  in  sections  9  and 

10  must  be  held  unconstitutional  and  vofd. 
The  court  ruled  in  the  Jones  Case: 

'*So  much  of  the  act  of  the  Genera]  Assembly 
passed  at  the  called  session  of  1915  (Ga.  L. 
Ex.  Sess.  1915,  p.  107)  as  (in  section  10)  de- 
clares it  to  be  unlawful  for  any  person  to 
operate  a  motor  vehicle  upon  any  public  street 
or  highway  at  a  speed  exceeding  30  miles  per 
hour,  and  as  (in  section  15)  declares  it  to  be 
unlawful  for  any  person  to  operate  a  motor 
vehicle  upon  any  public  street  or  highway  while 
under  the  influence  of  intoxicating  liquors  or 
drugs,  is  unconstitutional  and  void,  for  the 
reason  that  the  Constitution,  art.  5,  sec.  1, 
par.  13  (Civil  Code,  §  6482),  declares  that  'no 
law  shall  be  enacted  at  a  called  session  of  the 
General  Assembly,  except  such  as  shall  relate 
to  the  object  stated  in  his  [the  Governor's] 
proclamation  convening  them,*  and  such  desig- 
nated portions  of  the  act  above  referred  to 
do  not  relate  to  any  object  stated  in  the  proc- 
lamation calling  the  special  session,  the  only 
reference  to  motor  vehicles  in  the  proclama- 
tion being  as  to  amending  the  automobile  li- 
cense tax  laws  of  the  state,  so  as  to  secure 


the  collection  and  disposition  of  the  same. 
♦  •  ♦  The  approval  of  the  act  by  the  Gover- 
nor did  not  make  it  valid." 

Nor  does  the  act  of  1915  repeal  the  act  of 
1910,  as  contended.  Jones  v.  State,  snpra. 
We  are  of  the  opininon,  therefore,  that  the 
charge  of  the  court,  which  sought  to  apply 
sections  9  and  10  of  the  act  of  1915,  supra,  to 
the  facts  of  this  case,  was  error  requiring  a 
new  trial.  See,  also,  to  the  same  eflfect  as 
the  Jones  Case,  supra;  McDonald  v.  State, 
109  S.  E.  656;  Howard  v.  State,  161  Ga.  845, 
108  S.  B.  513. 

[2-4]  None  of  the  other  headnotes  require 
elaboration. 

Judgment  reversed. 

All  the  Justices  concur,  except  HINES,  J., 
who,  having  been  of  counsel  in  the  case  of 
Jones  v.  State,  does  not  participate  In  this  de- 
cision. 

**"**'°*  (152  Ga.  486) 

WHITAKER  et  al.  v.  CITY  OF  FRANKLIN 
et  al.    (No.  2393.) 

\3upreme  Court  of  Georgia.    Jan.  11«  1922.) 

(ByUdbut  hy  the  Court.) 
Intarlocutbry  Injunction  properly  refused. 

Under  the  pfeftdings  and  the  evidence  in  the 
case,  the  court  didl&i^ err  in  refusing  an  inter- 
locutory injunction.      >y 

Error  from  Superior^SJpurt,  Heard  CJoun- 
ty ;  J.  B.  Terrell,  Judge. 

Action  between  Mrs.  M.  E\W>i*taker  and 
others  and  the  City  of  Frankllf  and  others. 
Judgment  for  the  latter,  and\tlie  former 
bring  error.     Affirmed. 

Whitaker  &  Moore,  of  Pranklin,X^^  P^*^" 
titfs  in  error. 

Hall  &  Jones,  of  Newnan,  and  B^^^  ^• 
Loftin,  of  Franklin,  for  defendants  inV"or. 

ATKINSON,  J.  Judgment  affirmed.  ^  ^^^ 
tlie  Justices  concur. 


(152  Ga.  46H 

GEORGIA    LAND    &    LIVE   STOCK   CO.    VA 
SAVANNAH  RIVER  LUMBER  CO.  et  al.     \ 

(No.  2383.) 

(Supreme  Court  of  Georgia.    Jan.  10,  1922.) 

(Syllabus  by  the  Court) 
No  abuse  of  discretion. 

The  court  below  did  not  abuse  its  discretion 
in  refusing  a  temporary  injunction,  under  the 
pleadings  and  the  facts  disclosed  in  the  record. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; P.  W.  Meldrlm,  Judge. 

Action  between  the  Georgia  Land  &  Live 
Stock  Company  and  the  Savannah  River 
Lumber  Company  and  others.    Judgment  for 
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Urmed. 

Travis  &  Travis,  of  Savannah,  for  plaintiff 
in  error. 

Hitch,  Denmark  &  Lovett,  of  Savannah,  for 
defendants  in  error. 

HINES,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


<152  Ga.  487) 

SANDERS  V.  CHANDLER  et  al.     (No.  2490.) 

{Supreme  Court  of  Georgia.     JaxL  11,  1922.) 

fSyUahua  hy  the  CowriJ 

InjOBctlon  ^=9 147— Refusal  of  temporary  la- 
Junction  on  eonfllcting  evidence  not  abuse  of 
discretion. 

Upon  conflicting  evidence  the  court  did  not 
abuse  his  discretion  in  refusing  a  temporary  in- 
junction. 

Error  from  Superior  Ck>art,  Banks  Coun- 
ty; Blanton  Fortson,  Judge. 

Suit  by  Q.  W.  Sanders  against  Artis 
Chandler  and  another.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

G.  W.  Sanders  brought  petition  against 
Artis  and  Isaac  Chandler  for  injunction  and 
other  relief.  The  petition  alleged  that  San- 
ders purchased  of  the  defendants  a  certain 
64.71  acres  of  land  at  the  price  of  $12,940. 
After  the  sale  had  been  made  Isaac  Chand- 
ler executed  and  delivered  to  the  plaintiff 
his  bond  for  title  to  the  tract  of  land;  and 
plaintiff  delivered  to  defendant  his  promis- 
sory notes,  one  dated  August  27,  1920,  and 
due  December  1, 1920,  signed  by  the  plaintiff 
as  principal  and  J.  J.  Duncan  as  security, 
for  $1,941  principal,  this  note  payable  to  Ar- 
tis Chandler;  also  one  note  signed  by  the 
plaintiff  to  Isaac  Chandler,  dated  August  20, 
1920,  iue  January  1,  1921,  for  the  principal 
sum  of  $2,588 ;  also  four  notes  signed  by  the 
plaintiff  and  payable  to  Isaac  Chandler,  dat- 
ed August  27,  1920,  and  due  January  1,  1922, 
January  1,  1923,  January  1,  1924,  and  Janu- 
ary 1,  1925,  respectively,  each  of  these  notes 
being  for  the  principal  sum  of  $2,102.25.  It 
was  allied  that  after  plaintiff  had  delivered 
his  notes  as  aforesaid  he  discovered  that  nei- 
ther Isaac  Chandlee  nor  Artis  Chander 
owned  the  land,  either  jointly  or  severally, 
in  fee  simple,  and  that  neither  of  the  de- 
fendants are  in  position  to  make  and  deliver 
to  plaintiff  good  and  sufficient  title  to  the 
land  in  the  event  plaintiff's  notes  are  paid 
in  full;  that  the  note  payable  to  Artis 
Chandler  is  wholly  without  consideration 
and  void,  and  that  plaintiff  is  unprotected, 
and  the  note  is  not  backed  up  by  the  bond 
made  by  Isaac  Chandler  to  plaintiff;  that 
before  the  note  for  $7,V>41  became  due  the 


all  amounts  due  and  all  settlements  and  pay- 
ments made  on  the  land  would  have  to  be 
made  toxsaid  Bums  or  A'.  P  Rice,  and  that 
Burns  and  Rice  had  an  equity  in  the  land, 
and  that  payments  would  have  to  be  made 
to  them;  that  M.  C.  Gabriel  had  an  equity 
in  the  land,  and  he  and  other  parties  hold- 
ing under  them  had  a  past-due  note  for  the 
sum  of  $6,000  for  part  of  the  purchase  money 
of  the  land,  said  note  signed  by  Burns  and 
Rice;  that  the  representations  made  by  de- 
fendants as  to  the  title  and  ownership  of  the 
lands  were  fraudulent  and  made  for  the  pur- 
pose of  inducing  plaintiff  to  purchase  the 
land  and  execute  his  promissory  notes;  that 
acting  on  said  false  and  fraudulent  repre- 
sentations plaintiff  was  induced  to  purchase 
the  land  and  deliver  his  notes  for  the  same, 
which  notes  are  alleged  to  be  wholly  with- 
out consideration  and  void;  that  immediate- 
ly upon  discovery  of  the  fraud  practiced  up- 
on him  he  offered  to  rescind  the  contract  and 
deliver  up  his  bond  for  title,  and  demanded 
the  surrender  of  his  notes,  which  defendants 
refused;  that  plaintiff  has  never  been  In 
possession  of  the  land,  nor  has  he  received 
any  rents,  issues,  or  profits  therefrom,  and 
the  defendants  have  not  suffered  loss  in  any 
manner  and  cannot  be  damaged  by  a  rescis- 
sion of  the  contract ;  that  since  the  note  pay- 
able to  Artis  Chandler  for  the  sum  of  $1,941 
became  due  it  was  transferred  to  Isaac 
Chandler,  and  the  attorney  for  Isaac  Chand- 
ler notified  plaintiff  of  the  intention  of  Isaac 
Chandler  to  bring  suit,  on  the  note  to  the 
March  term,  1921,  of  Banks  superior  court; 
that  plaintiff  is  remediless  unless  a  court  of 
equity  exercises  jurisdiction  in  the  matter; 
and  that  a  multiplicity  of  suits  will  result 
He  prayed  that  the  defendants  or  either  of 
thom  be  enjoined  from  bringing  suit  on  the 
notes  or  either  of  them,  and  that  Isaac 
Chandler  be  enjoined  from  transferring,  sell- 
ing, incumbering,  or  in  any  manner  dispos- 
ing of  the  notes  described  hi  the  petition,  or 
placing  them  in  the  hands  of  innocent  par- 
ties for  the  purpose  of  bringing  suit  thereon, 
that  the  contract  of  purchase  and  all  of  the 
notes  be  canceled  and  delivered  up  to  plain- 
tiff, and  that  plaintiff  have  such  other  and 
further  relief  as  in  law  and  equity  he  is  en- 
titled to.  A  copy  of  the  bond  for  title  was 
attached  to  the  petition. 

The  defendants  filed  an  answer  in  which 
they  admitted  some  of  the  allepratipus  of  the 
petition  and  denied  others.  Isaac  Chand- 
ler averred  that  he  owns  the  land  individual- 
ly and  has  title  to  the  same  in  fee  simple, 
and  that  he  is  ready,  able,  and  willing  to 
comply  with  the  terms  of  the  said  bond  for 
title  to  the  plaintiff.  He  also  averred  that 
he  is  perfectly  solvent;  that  plaintiff  knew 
when  he  bought  the  land  that  the  title  at 
that  time  was  in  W.  B.  Bums,  and   that 
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Burns  had  sold  it  to  Gabriel;  that  Bums 
and  Gabriel  had  possession  of  the  same  un- 
til January  1, 1921 ;  that  this  defendant  was 
to  settle  with  Bums  and  Gabriel  so  as  to 
have  title  in  time  to  comply  with  the  terms 
of  his  bond,  which  he  has  done;  and  that 
the  restraining  order  should  be  immediately 
rescinded.  Defendants  also  filed  a  demurrer 
to  the  petition.  On  the  interlocutory  hear- 
ing the  temporary  restraining  order  was 
dissolved,  and  the  application  for  permanent 
injunction  was  denied.  On  the  interlocu- 
tory hearing  the  evidence  was  conflicting. 
The  defendants  offered  in  evidence  a  deed 
from  W  B.  Burns  to  Isaac  Chandler  to  a 
certain  tract  of  land,  which  according  to  the 
evidence  included  the  64.71  acres  in  contro- 
versy. 

G.  P.  Martin,  of  Commerce,  and  J.  B.  G. 
Logan,  of  Homer,  for  plaintiff  in  error. 

W.  W.  Stark,  cff  Commerce,  for  defend- 
ants in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(152  Ga.  497) 

DUNN  V.  LIGON.     (No.  2494.) 

(Supreme  Court  of  Georgia.     Jan.  12,  1922.) 

(Syllabus  hy  the  Court,) 

1.  Contracts  ^=>235— Under  promise  to  pay 
In  specific  articles,  debtor  may  pay  in  money 
or  articles  at  specified  price. 

In  an  instrument  in  which  the  promisor 
agrees  to  pay  to  the  promisee,  at  a  certain  time, 
a  certain  sum  of  money  in  specific  articles,  and 
at  a  certain  fixed  rate  the  debtor  has  the  option 
to  pay  in  money  or  in  the  specific  articles,  at 
the  stipulated  price.  3  R.  C.  L.  890,  f  77,  and 
note  8;  Sims  v.  Cox,  40  Ga.  76,  2  Am.  Rep. 
560;  Dooley  v.  Wilbanks,  25  Ga.  App.  34,  102 
S.  E.  .SGT);  note  to  Roberts  v.  Beatty,  21  Am. 
Dec.  422. 

(a)  The  rule  above  stated  is  not  in  conflict 
with  the  provisions  of  the  Civil  Code  of  1910, 
S§  4270,  4271,  relating  to  contracts  payable  in 
specifics. 

2.  Demurrer  Improperly  overruled,  and  verdict 
Improperly  directed. 

Applying  the  principle  above  announced  to 
the  iacts  of  this  case,  the  court  erred  in  over-, 
ruling  the  demurrer  to  so  much  of  the  answer 
as  set  up  a  cross-action  for  damages  for  breach 
of  the  contract,  and  in  directing  a  verdict  for 
the  defendant,  but  allowing  the  jury  to  find  an 
amouDt  based  upon  the  value  of  the  cotton  at 
the  time  of  the  maturity  of  the  debt. 

EIrror  from  Superior  Court,  Bartow  Coun- 
ty;  M.  C.  Tarver,  Judge. 

Action  between  J.  H.  Dunn  and  Mrs.  L. 
y.  Ligon.  Judgment  for  the  latter,  and  the 
former  brings  error.    Reversed. 


M.  B.  Eubanlcs,  of  Rome,  for  plaintiff  la 
error. 

Neel  &  Neel,  of  CJartersvllle,  for  defendant 
in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(1&2  Ga.  486> 

EDWARDS  et  al.  v.  McNAIR  &  SELLERS. 

(No.  2388.) 

(Supreme  Court  of  Georgia.    Jan.  11,  1922.) 

(8yllahu9  hy  ih^  Court.) 

Certiorari  «=»36— Coart8«s»2l7— Constltstlofli- 
ai  qnestlOR,  first  raised  on  petition  for  cer- 
tiorari, not  properly  presented;  writ  of  error 
lies  to  Court  of  Appeals  when  constitntional 

'  qtt.estlon  not  properly  raised. 

An  action  for  damages  was  brought  in  the 
city  court  of  Cairo,  and  in  accordance  with  the 
provision  in  section  85  of  the  act  establishing 
the  city  court  of  Whigham  (Georgia  Laws  1906, 
p.  379),  was  transferred  by  the  judge  of  the  city 
court  of  Cairo  to  the  city  court  of  Whigham. 
On  the  trial  in  the  latter  court  a  verdict  was 
rendered  for  the  plaintiffs.  The  defendants  by 
a  writ  of  certiorari  carried  the  case  to  the  su- 
perior court  In  the  petition  for  certiorari  it 
was  for  the  first  time  sought  to  attack  the  va- 
lidity of  the  provision  of  the  act  establishing 
the  city  court  of  Whigham,  in  respect  of  the 
power  given  to  the  judge  of  the  city  court  of 
Cairo  to  transfer  the  case  to  the  dty  court  of 
Whigham,  on  the  ground  that  such  provision  of 
the  act  was  violative  of  specified  provisions  of 
the  Constitution.  Accordingly,  no  such  consti- 
tutional question  was  properly  presented  for  de- 
cision by  the  judge  of  the  superior  court  (see 
Meeks  v.  Guckenheimer,  102  Ga.  710,  29  S.  E. 
486;  Bolton  v.  City  of  Newnan,  147  Ga.  400, 
94  S.  B.  236;  Patterson  v.  Bank  of  Alapaha, 
148  Ga.  357,  96  S.  E.  863)  and  the  writ  of  er- 
ror sued  to  review  his  judgment  overruling  the 
petition  for  certiorari  was  properly  returnable 
to  the  Court  of  Appeals,  and  not  to  Uie  Su- 
preme Court.  The  case  is  therefore  transferred 
to  the  Court  of  Appeals. 

Error  from  Superior  Court,  Grady  County ; 
John  R.  Wilson,  Judge. 

Action  by  McNair  &  Sellers  against  R.  II. 
Edwards  and  others.  Judgment  for  plain- 
tiffs, with  petition  for  certiorari  overruled 
by  the  Superior  Court,  and  defendants  bring 
error.  Case  transferred  to  the  Ckrart  of  Ap- 
peals. 

W.  V.  Custer,  of  Bainbridge,  for  plaintiffs 
in  error. 

S.  P.  Cain  and  R.  C.  Bell,  both  of  Cairo, 
for  defendant  in  error. 

FISH,  C.  J.    The  case  is  transferred  to  th» 

Court  of  Appeals. 
All  the  Justices  concur. 
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(152  Ga.  468) 

SIMONS  V.  SIMONS.     (No.  2385.) 
(Supreme  Court  of  Georgia.     Jan.  10,  1922.) 

(SyllalHM  ly  the  Court.) 

Divorce  ^==3286— Allowance  of  temporary  ali- 
mony and  counsel  fees  not  abuse  of  discretion. 

In  a  suit  instituted  by  a  husband  for  di- 
yorce  based  on  misconduct  of  the  wife,  the  al- 
leged acts  of  misconduct  were  denied.  At  a 
bearing  of  an  application  by  the  wife  for  tem- 
porary alimony  and  attorney's  fees,  the  evidence 
relating  to  the  grounds  of  divorce  and  cause 
of  separation  was  conflicting.  There  was  evi- 
dence as  to  the  necessities  of  the  wife  and  her 
earnings;  also  as  to  the  earnings 'of  the  hus- 
band and  his  financial  standing.  Held,  that  the 
order  of  the  judge,  granted  at  the  interlocutory 
hearing,  allowing  temporary  alimony  and  attor- 
ney's fees,  shows  no  abuse  of  discretion. 

Error  from  Superior  Court,  Walton  Coun- 
ty; A.  J.  Cobb,  Judge. 

Action  by  L.  A.  Simons  against  G.  M. 
Simons.  Judgment  granting  temporary  ali- 
mony and  attorney's  fees  to  the  defendant, 
and  plaintiff  brings  error.     Aiflrmed. 

J.  C.  Knox,  of  Monroe,  for  plaintiff  In  er- 
ror. 

R.  L.  &  H.  G.  Cox,  of  Monroe,  for  defend- 
ant In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(152  Ga.  481) 

BOND  V.  RE  ID  et  al.    (No.  2560.) 
(Supreme  Court  of  Georgia.     Jan.  10,  1922.) 

(tSyllahui  by  the  Court,} 

I.  Courts  ^=»2I  7— Proceeding  to  establish  copy 
of  probated  will  which  had  been  destroyed  not 
within  Jurisdiction  of  Supreme  Court. 

J.  T.  Bond  filed  a  petition  in  the  court  of 
ordinary  of  Twiggs  county,  alleging  in  substance 
that  petitioner  is  the  owner  of  lot  of  land  No. 
138  in  the  Twentieth  district  of  said  county, 
having  purchased  a  two-thirds  interest  in  said 
iot  from  Mrs.  Lora  Johnson  and  Mrs.  Roxie 
Stapleton,  daughters  and  devisees  under  the 
will  of  Hey  wood  Phillips,  late  of  said  county, 
deceased;  that  after  the  death  of  Hey  wood 
Phillips  his  will  **wa8  duly  probated  and  record- 
ed on  record  of  wills  in  the  ordinary's  office  In 
said  county**;  that  in  1901,  after  the  will  was 
BO  probated  and  recorded,  both  the  original 
will  on  file  in  the  office  of  the  ordinary  and  the 
record  thereof  were  destroyed  by  fire;  that  a  pa- 
per purporting  to  be  a  true  copy  of  the  said  will 
of  Heywood  Phillips  was  entered  upon  the  rec- 
ords in  the  office  of  the  ordinary  of  said  county 
in  1903,  but  said  paper  is  not  a  true  copy  of 
the  wiU  of  testator;  and  that  a  true  copy  of  the 
will  of  Heywood  Phillips  is  exhibited  to  the 
court  by  the  petitioner.  The  heirs  at  law  of 
Heywood  Phillips  are  made  parties  to  the  pro- 
ceeding, and  the  prayers  are  that  a  copy  of  the 


will  exhibited  by  petitioner  '1)0  established  by 
proper  order  and  judgment  of  this  court  as  a 
true  and  correct  copy  of  the  said  will  of  the  said 
Heywood  Phillips,  and  that  the  same  stand  in 
lieu  of  the  original  will  destroyed  by  fire  as 
aforesaid,  and  that  the  same  be  entered  of  rec- 
ord as  the  true  and  last  will  of  the  said  Hey- 
wood Phillips,'*  and  that  the  false  and  incorrect 
copy  of  the  will  of  Heywood  Phillips,  entered  of 
record  in  the  office  of  the  court  of  ordinary  in 
1903,  be  "expunged  from  the  record  •  ♦  ♦ 
and  be  adjudged  to  be  of  no  effect."  The  re- 
spondents, in  answer  to  the  petition,  denied 
plaintiffs  title  to  the  lot  of  land,  denied  that 
Heywood  Phillips  devised  a  two-thirds  interest 
in  the  land  to  Mrs.  Lora  Johnson  and  Mrs. 
Roxie  Staple  ton,  denied  that  the  record  of 
the  will  made  in  1903  was  false,  and  denied 
that  the  paper  attached  to  the  plaintiff's  peti- 
tion, purporting  to  be  a  true  and  correct  copy 
of  the  will  of  Heywood  Phillips,  was  a  true 
and  correct  copy  of  said  will.  Respondents  at- 
tached to  their  answer  an  alleged  copy  of  the 
will  of  Heywood  Phillips,  and  alleged  that  the 
original  of  said  copy  was  "duly  probated  in 
solemn  form  pursuant  to  probate  proceedings" 
in  the  court  of  ordinary  of  Twiggs  county,  and 
"thereafter  duly  recorded,  and  that  the  record 
of  the  same  has  since  been  destroyed."  The 
respondents  prayed  that  the  prayers  of  the  ap- 
plicants be  refused,  and  that,  if  it  should  be  held 
that  the  record  of  the  will  of  Heywood  Phillips 
made  in  1903  is  not  a  true  and  lawful  record 
of  the  will,  then  the  paper  attached  to  the  re- 
sponse be  entered  of  record  as  the  true  last  will 
a^d  testament  of  the  said  Heywood  Phillips. 
By  consent  of  the  parties  the  case  was  appealed 
to  the  superior  court,  and  upon  the  trial  of  the 
case  in  that  court  a  verdict  was  directed  for 
the  respondents,  and  the  applicant  excepted. 

The  Supreme  Court  has  jurisdiction  "in  all 
cases  which  involve  the  validity  of,  and  the  con- 
struction of  wills."  Article  6,  f  2,  par.  5,  of  the 
Constitution  of  the  state  of  Gfeorgia  (Acts 
1916,  p.  19).  Properly  construed,  the  proceed- 
ing is  not  one  to  probate  a  copy  of  a  lost  or  de- 
stroyed will  under  Civ.  Code  1910,  f  3863,  but 
is  one  to  establish  a  copy  of  a  lost  record  of 
a  will  theretofore  duly  probated  and  admitted 
to  record.  Civ.  Code  1910,  f  5811;  Nixon  v. 
Lehman,  137  Ga.  516,  73  S.  E.  747.  The  pro- 
ceeding does  not  fall  within  the  class  of  cases 
of  which  the  Supreme  Court  has  jurisdiction. 
Drawdy  v.  Messelwhite,  150  Qa.  723,  105  S. 
E.  298.  Wood  V.  Achey,  147  Ga.  571,  94  S.  E. 
1021,  and  Smith  v.  Smith,  151  Ga.  150,  106  S. 
E.  95,  were  proceedings  for  the  probate  of  lost 
or  destroyed  wills  under  Civ.  Code  1910,  f  3863, 
and  involved  the  validity  of  the  wills  sought 
to  be  probated. 

2.  Courts  ^=»2 1 7— Proceeding  to  establish  copy 
of  lost  record  of  will  not  one  respecting  title 
to  land. 

The  case  is  not  one  respecting  titles  to 
land,  of  which  the  Supreme  Court  has  jurisdic- 
tion under  article  2,  §  6,  par.  5,  of  the  Consti- 
tution of  the  state  of  Georgia  (Acts  1916,  p. 
19).  The  averment  in  the  petition  that  the 
plaintiff  owns  title  to  certain  land  should  be 
construed  merely  as  showing  petitioner's  right 
to  maintain  the  proceedings  to  establish  the 
record  of  the  will  under  which  he  claims  title 
to  a  two-thirds  interest  in  the  land. 
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Error  from  Superior  Court,  Twiggs  Coun- 
ty; J.  L.  Kent,  Judge. 

Proceeding  by  J.  B.  Bond,  administrator, 
against  M.  J.  Reid  and  others.  Judgment 
for  defendants,  and  petitioner  brings  error. 
Transferred  to  the  Court  of  Appeals. 

Chas.  Akerman  and  Jordan  &  Moore,  all 
of  Macon,  for  plaintiff  in  error. 

John  R.  L.  Smith,  Grady  C.  Harris,  and 
S.  A.  Crump,  all  of  Macon,  for  defendants 
in  error. 

HILL,  J.  The  Court  of  Appeals,  and  not 
the  Supreme  Court,  has  jurisdiction,  land  the 
case  is  accordingly  ordered  transferred  to 
the  Court  of  Appeals. 

All  the  Justices  concur. 


a52  Ga.  461) 

VOLUNTEERS  OF  AMERICA  et  al.  v.  CITY 
OF  ATLANTA  et  al.     (No.  2370.) 

» 

(Supreme  Court  of  Georgia,     Jan.  10,  1922.) 

(Syllabus  ty  the  Court.) 

Injunction  €=^105(1, 2)— Not  ordinarily  grant- 
ed to  restrain  prosecutioji  under  ordinance  on 
ground  of  Invalidity;  enforcement  of  ordi- 
nance requiring  permit  by  societies  soliciting 
from  the  public,  not  enjoined. 

The  general  rule  is  that  a  court  having  equir 
table  jurisdiction  will  not  restrain'  by  injunction 
a  threatened  prosecution  for  the  violation  of 
a  municipal  penal  ordinance;  nor  will  it,  on  a 
petition  for  such  injunction,  inquire  into  the 
validity  of  the  ordinance  upon  constitutional  or 
other  grounds.  Jones  v.  Carlton,  146  Ga.  1,  90 
S.  E.  278;  Steinberg  v.  Mayor  and  Aldermen 
of  Savannah,  149  Ga.  69,  99  S.  B.  36.  This 
case,  in  view  of  the  allegations  of  the  petition, 
falls  within  such  general  rule,  rather  than  un- 
der the  exception  thereto  that  in  some  cases 
involving  special  facts  equity  will  enjoin  a  pros- 
ecution or  threatened  prosecution  for  the  viola- 
tion of  a  penal  ordinance,  where  the  prosecu- 
tion is  solely  for  the  purpose  of  unlawfully  tak- 
ing or  destroying  property,  or  preventing  the 
exercise  of  a  franchise  granted  by  the  state. 

Error  from  Superior  Court,  Fulton  Ck)unty; 
(5eo.  I/.  Bell,  Judge. 

Suit  by  the  Volunteers  of  America  and 
others  against  the  City  of  Atlanta  and  others. 
Judgment  for  defendants  on  demurrer,  and 
plaintiffs  bring  error.    Affirmed. 

In  August,  1919,  an  ordinance  was  passed 
by  the  mayor  and  city  council  at  Atlanta,  de- 
claring: 

"It  shall  be  unlawful  for  any  individual,  per- 
son or  persons,  firms  or  corporations,  benevo- 
lent society  or  charitable  mission  or  institution, 
who  derive  their  substance  by  solicitation  of 
public  collections  and  from  the  general  pubhc 
of  the  city  of  Atlanta,  to  operate  in  the  city  of 
Atlanta  without  first  obtaining  a  permit  or  cer- 
tificate of  approval  from  the  Mayor  and  general 
council  of  the  city  of  Atlanta." 


A  punishment  by  fine  or  imprisonment  was 
provided  for  its  violation.  The  Volunteers 
of  America,  an  association  for  the  preaching^ 
and  teaching  of  the  Christian  religion,  ap- 
plied to  the  mayor  and  council  of  the  city  for 
a  permit  or  certificate  for  carrying  on  its 
work  in  the  city.  A  permit  was  refused  by 
the  general  council  of  the  city.  The  appli- 
cant for  the  permit  and  three  of  its  officers 
then  brought  an  equitable  petition  against 
the  city  of  Atlanta  to  enjoin  it  from  prose- 
cuting the  petitioners  for  a  violation  of  the 
ordinance.  Upon  a  hearing  the  court  sus- 
tained a  general  demurrer  to  the  petition  and 
dismissed  it.     Petitioners  excepted. 

The  petition  set  forth  in  detail  the  relig- 
ious and  Christian  purposes  of  the  petition- 
ers' organization  and  its  constitution,  and 
alleged: 

"For  the  purpose  of  better  carrying  on  its 
rehgious  and  charitable  work,  petitioner  has 
founded  a  home  on  Hayden  street  in  the  city 
of  Atlanta,  for  the  purpose  of  there  ministering 
unto  such  needy  and  distressed  persons  as  may 
come  to  petitioner  for  such  help.  Petitioner  has 
acquired  a  lease  of  said  property  and  equip- 
ped the  same  with  furnishings  and  fittings  nec- 
essary in  such  a  home,  and  has  in  diarge  of 
same  a  competent  and  consecrated  officer,  to 
wit.  Adjutant  Teed." 

It  is  further  alleged: 

"Petitioner's  work  must  depend  for  its  sup- 
port largely  upon  the  offerings  and  contribu- 
tions of  charitably  disposed  persons;  and  these, 
wherever  solicited,  have  gladly  and  freely  given 
of  their  means  to  the  support  and  maintenance 
of  petitioner's  work.  Petitioner  has  no  capi- 
tal stock,  no  gainful  trade,  and  no  means  of  in- 
come other  than  as  above  shown." 

"Petitioner  shows  that  its  workers  are  being 
interfered  with  and  hindered  and  terrorized  in 
their  work  and  deterred  therefrom  by  the  au- 
thorities of  said  city,  acting  under  cover  of  said 
ordinance,  by  threat  of  arrest  and  prosecution 
of  petitioner's  workers  carrying  on  their  said 
work  without  the  permit  or  certificate  of  ap- 
proval required  by  said  ordinance." 

"Under  the  terms  of  said  ordinance,  as  con- 
strued by  the  city  authorities,  each  act  of  solici- 
tation and  each  receipt  of  an  offering  of  any 
kind  will  be  held  to  be  a  separate  offense;  a 
multiplicity  of  suits  will  follow;  after  one  ar- 
rest, if  a  worker  begins  his  or  her  work  again, 
another  arrest  and  prosecution  will  follow,  and 
so  ad  infinitum,  until  petitioner's  workers  are 
terrorized  and  prevented  from  doing  the  work 
altogether." 

"Your  petitioner  shows  that  because  of  these 
threatened  continual  arrests  and  prosecutions 
and  renewed  arrests  and  prosecutions,  and  the 
consequent  interference  with  and  hindering  of 
petitioner's  work,  petitioner  has  no  adequate 
remedy  at  law." 

"Your  petitioner  shows  that  their  property 
rights  in  the  lawful  use  and  enjoyment  of  said 
property  on  Hayden  street  and  all  other  prop- 
erty devoted  to  and  used  in  and  about  the  said 
religious  and  charitable  work  are  restricted  and 
practically  destroyed  by  the  action  of  said  de- 
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finance,  to  prevent  your  petitioners  from  doing 
and  carrying  on  the  work  to  which  they  have 
^devoted  themselves  in  said  dty  of  Atlanta." 

E.  M.  Carmain  and  Johnson  fr  Scott,  all  of 
Atlanta,  for  plaintiffs  In  error. 

J.  L.  Mayson  and  J.  M.  Wood,  both  of  At- 
lanta, for  defendants  In  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur. 


<152  Ga.  557) 

CITY  OF  ALBANY  v.  NEWARK  SHOE 
STORES  CO.  ot  al.    (No.  2696.) 

(Supreme  Court  of  Georgia.     Jan.  13,  1922.) 

fSvttnhua  hv  the  Court.) 

1 .  Licenses  <@=>  1 5  ( 6)  — Can  not  separately  tax  so- 
licitation of  trade  by  retail  store;  "separate 
business.'' 

The  Newark  Shoe  Stores  Company  conduct- 
ed a  retail  shoe  business  in  a  storehouse  in  the 
dty  of  Albany.  It  had  paid  all  taxes  due  by  it 
to  the  city  for  conducting  that  business.  The 
corporation  employed  a  aalesman  and  manager 
to  work  both  at  its  storehouse  and  also  at  in- 
tervals to  go  out  into  said  city  from  house  to 
house,  exhibit  samples  of  shoes,  and  solicit  cus* 
tomers  to  visit  the  store  and  buy  shoes  the  sam- 
ples of  which  he  had  displayed.    Held: 

(a)  Such  solicitation  of  trade  did  not  consti- 
tute "a  business  separate  and  distinct  from  that 
of  selling  merchandise,  but  was  merely  an  in- 
strumentality in  or  an  incident  to  that  business, 
being  in  its  nature  incapable  of  such  separate 
existence  as  to  constitute  in  itself  a  business 
in  either  the  legal  or  commercial  sense." 

(b)  The  authority  under  the  municipal  char- 
ter to  levy  and  collect  a  specific  or  occupation 
tax  on  all  businesses,  occupations,  professions, 
callings,  or  trades  did  not  authorize  the  adop- 
tion of  an  ordinance  separating  from  the  busi- 
nes  of  selling  merchandise  the  incident  of  call- 
ing from  house  to  house  and  soliciting  trade  as 
above  described,  for  the  purpose  of  increas- 
ing sales,  and  classifying  such  solicitation  as  a 
separate  business  subject  to  taxation.  Hewin 
V.  Atlanta,  121  Ga.  723,  49  S.  B.  766»  67  L.  R. 
A.  7!)5,  2  Ann.  Cas.  206,  and  authorities  cited. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Separate  Business.] 

2.  Licenses  ^=:»35»Coliectlon  of  occupation  tax 
properly  restrained.' 

Applying  the  principles  ruled  in  the  preced- 
ing hcadnote,  the  court  did  not  err  in  granting 
an  injunction  restraining  the  collection  of  a  tax 
of  $200  on  the  petitioners  for  such  solicita- 
tions as  above  described,  the  city  having  caused 
the  arrest  of  the  employee  on  penal  charge  of 
violating  the  city  ordinance,  and  threatening  to 
rearrest  him  for  each  act  of  so  soliciting  trade, 
and  also  to  proceed  by  the  issuance  of  an  exe- 
cution against  the  Shoe  Stores  Company  for 
the  amount  of  the  tax.  Baldwin  v.  Atlanta, 
147  Ga.  28,  92  S.  E.  630. 

Fish,  C.  J.,  dissenting. 


County;  R.  C.  Bell,  Judge. 

Suit  by  the  Newark  Shoe  Stores  Company 
and  others  against  the  City  of  Albfiny.  Judg- 
ment granting  an  injunction,  and  defendant 
brings  error.    Affirmed. 

Jas.  Tift  Mann,  of  Albany,  for  plaintiff  in 
error. 

Pottle  &  Hofmayer,  of  Albany,  for  defend- 
ants in  error. 

GILBERT,  J.  Judgment  affirmed.  AU  the 
Justices  concur,  except  FISH,  C.  J.,  dissent- 
ing. 

FISH,  C.  J.  I  dissent  as  to  the  ruUng 
enjoining  the  prosecution  of  the  penal  or- 
dinance, on  the  ground  that  the  facts  of  this 
case  do  not  bring  it  within  the  exception  to 
the  general  rule  that  a  court  of  equity  will 
not  enjoin  prosecutions  for  criminal  offenses, 
which  rule  applies  both  to  violations  of  the 
criminal  laws  of  the  state  and  to  quasi  crim- 
inal prosecutions  under  municipal  ordinanc- 
es. See  cases  cited  in  the  first  headnote 
of  Baldwin  v.  City  of  Atlanta,  147  Ga.  28, 
92  S.  E.  630;  Campbell  v.  City  of  Jefferson, 
149  Ga.  70,  99  S.  E.  124;  Volunteers  of 
America  v.  City  of  Atlanta,  152  Ga.  — ,  110 
S.  E.  282,  decided  January  10,  1922. 


(152  Ga.  441) 

OURDEN  V.  STATE.     (No.  2572.) 

(Supreme  Court  of  Georgia.     Dec.   16,  1921. 
Rehearing  Denied  Jan.  13,  1922.) 

(SyUahiM  ly  the  Court.) 

1.  Criminal  law  ^=:»970(6)— Indiotment  and  In- 
formation ^=s>60,  98  —  Initietment  for  eaoh 
count  must  be  oomplete  in  itself;  oount  for 
uttering  forged  instrument*  set  out  in  an- 
otlier  oount,  lieid  good  on  motion  in  arrest. 

Every  indictment  charging  crime  must  be 
complete  within  itself,  and  charge  the  crime 
and  every  substantial  element  of  the  offense 
alleged  to  have  been  committed. 

(a)  Where  an  indictment  contains  more  than 
one  count,  each  count  must  be  complete  within 
itself;  and,  where  an  indictment  cliarging  for- 
gery contains  two  counts,  the  first  being  com- 
plete within  itself,  indnding  a  copy  of  the 
instrument  alleged  to  have  been  fraudulently 
forged  and  uttered,  which  is  set  out  in  fuU,  and 
in  the  second  count  express  reference  to  the 
instrument  is  made,  thereby  purporting  to  in- 
corporate it  into  the  second  count,  and  thus 
charging  all  the  substantial  elements  of  the 
ofifense  in  the. second  count,  the  failure  to  set 
out  the  alleged  forged  instrument  in  the  sec- 
ond count  is  not  ground  for  arrest  of  judgment. 

2.  Criminal  law  <s:=:9970(7)— IVIotlon  in  arrest 
will  not  lie  for  failure  to  allege  when  offense 
and  offender  became  Icnown  when  exceptions 
pendente  ilte  not  preserved. 

Where  an  indictment  alleges,  *'the  offense 
I  and  offender  being  heretofore  unknown,"  but 
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fails  to  set  forth  the  date  when  the  alleged  of- 
feDse  became  known,  such  indictment  is  not 
so  defective  that  after  verdict  and  judgment  a 
motion  in  arrest  of  judgment  should  be  sus- 
tained on  the  ground  that  it  affirmatively  ap- 
pears from  the  face  of  the  indictment  that  the 
offense  charged  is  barred  by  the  statute  of  lim- 
itations, and  where  the  exception  to  the  over- 
ruling of  the  demurrer  to  the  indictment  point- 
ing out  this  alleged  defect  had  not  been  pre- 
served by  exceptions  pendente  lite,  and  where 
the  exception  could  not  otherwise  be  consid- 
ered by  the  court 

3.  Criminal  law  ^=9885,  1206(4)— Judge  may 
Impose  punishment  as  for  misdemeanor  with- 
out recommendation;  recommendation  that 
punishment  aa  for  misdemeanor  be  Imposed 
does  not  Invalidate  verdict;  statute  author- 
izing punishment  as  for  misdemeanor  not  re- 
pealed by  Indeterminate  Sentence  Act. 

Under  section  1062  of  the  Penal  Code  of 
1010.  the  presiding  judge  may  reduce  certain 
felonies  to^  misdemeanors  without  any  rec- 
ommendatio'n  from  the  jury;  and  where  in  such 
case  the  jury  recommends  the  punishment  of 
a  felony  as  for  a  misdemeanor,  such  recom- 
mendation is  advisory,  (a)  The  ''Indeterminate 
Sentence  Act"  of  1919  did  not  repeal  section 
1062  of  the  Penal  Code  of  1910. 

Certified  Questions  from  Court  of  Appeals. 

R.  W.  Durden  was  convicted  of  uttering 
a  forgery,  and  he  brought  error  to  the  Court 
of  Appeals,  which  certified  questions  to  the 
Supreme  Court.    Questions  answered. 

Frank  11.  Harris,  J.  T.  Colson,  Krauss  & 
Strong,  and  Henry  O.  Farr,  all  of  Bruns- 
wick, for  plaintiff  in  error. 

Alvin  V.  Sellers,  Sol.  Gen.  of  Baxley,  for 
the  State. 

HILL,  J.  The  Court  of  Appeals  desires 
instruction  from  the  Supreme  Court  upon 
the  following  questions,  a  determination  of 
which  la  necessary  for  the  decision  of  this 
case: 

[1]  1.  "Where  an  indictment  Is  drawn  in 
two  counts,  the  first  count  charging  the  de- 
fendant with  the  forgery  of  *a  certain  paper, 
acquittance,  and  receipt,'  which  is  therein 
set  out  in  full,  and  the  second  count  charg- 
ing the  defendant  with  knowingly  uttering  a 
forgery,  for  that  he  did  falsely  and  fraudu- 
lently utter  and  publish  as  true  'the  above- 
described  false,  fraudulent,  forged,  and  alter- 
ed paper,  acquittance,  and  receipt.'  is  the 
second  count,  the  one  under  which  the  de- 
fendant was  convicted,  so  defective  that 
after  verdict  and  judgment  a  motion  In  ar- 
rest of  judgment  should  be  sustained  on  the 
ground  tliat  the  paper  alleged  to  have  been 
uttered  and  published  was  not  set  forth 
therein  or  annexed  thereto,  and  where  the 
exception  to  the  overruling  of  the  demurrer 
to  the  indictment  pointing  out  this  alleged 
defect  had  not  been  preserved  by  exceptions 
pendente  lite,  and  where  the  exception  could 


not  otherwise  be  considered  by  this  court  ?*^ 
This  question  must  be  answered  In  the 
negative.  Each  count  of  the  indictment 
should  be  complete  within  Itself.  The  in- 
dictment must  charge  the  crime  and  every 
substantial  element  of  the  offense  alleged  to 
have  been  committed.  The  second  count  of 
this  indictment  is  complete  within  itself,  be- 
cause by  express  reference  the  alleged  forged 
instrument  is  made  a  part  of  the  count  in 
the  indictment,  the  instrument  being  set  out 
in  full  in  the  first  count,  and  by  the  use  of 
the  language  "the  above-described  false, 
fraudulent,  forged,  and  altered  paper,  acquitr 
tance,  and  receipt,"  and  by  this  express 
reference  to  the  instrument  incorporating  the 
instrument  into  the  second  count,  thus  charg- 
ing all  the  substantial  elements  of  the  of- 
fense in  this  count.  In  the  case  of  Braxley 
V.  State,  143  Ga,  658,  85  S.  B.  888,  It  was 
held  by  a  majority  of  the  court  that— 

"An  indictment  containing  two  counts  was 
headed,  'Georgia,  Baldwin  County.  In  the  Su- 
perior Court  of  Said  County.'  The  first  count 
began:  'The  grand  jurors  selected,  chosen, 
and  sworn  for  the  County  of  Baldwin,  to  wit: 
[Jurors'  names],  in  the  name  and  behalf  of 
the  citizens  of  Georgia,  charge  and  accuse,' 
etc.  The  second  count  began,  'And  the  jurors 
aforesaid,  on  their  oaths  aforesaid  do  further 
charge  and  accuse,'  etc.  Heldj  that  the  second 
count  in  the  indictment  should  not  be  stricken 
on  demurrer  on  the  ground  of  the  omission  to 
state  that  the  charge  against  the  accused  is 
made  'in  the  name  and  behalf  of  the  dtiaens 
of  Georgia.'" 

In  the  Braxley  Case  two  of  the  Justices 
dissented,  but  in  dissenting  used  this  lan- 
guage: 

"While,  by  making  special  reference  in  one 
count  to  some  material  thing  expressed  in 
the  preceding  count,  the  necessity  of  repeating 
the  exact  matter  so  referred  to  might  be  avoid- 
ed, yet,  if  there  were  no  express  reference, 
the  matter  so  alleged  in  the  preceding  count 
could  not  by  mere  construction  be  imported 
into  the  second  count." 

So,  whether  measured  by  the  majority  or 
minority  opinion  in  that  case,  the  present 
indictment  must  be  held  to  be  good.  Tlie 
fact  that  the  jury  found  the  defendant  guilty 
on  the  second  count  only,  which  is  equivalent 
to  a  verdict  of  not  guilty  on  the  first  count, 
does  not  render  the  verdict  void,  because  the 
verdict  of  the  jury  does  not  eliminate  the  first 
count  from  the  pleadings ;  the  first  count,  in 
90  far  as  the  pleadings  are  concerned,  being* 
present  during  the  trial.  If  the  pleadings 
are  suflficient  when  the  defendant  goes  to  trial, 
the  jury  by  verdict  cannot  eliminate  any  por- 
tion thereof.  Therefore  the  second  count  is 
not  so  defective  that  after  verdict  and  judg- 
ment a  motion  in  arrest  of  judgment  should 
be  sustained  on  the  ground  that  the  paper  al- 
leged to  have  been  uttered  and  published 
was  not  set  forth  therein  or  annexed  thereto. 
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Moreover,  after  verdict  and  Ifidgment  a 
motion  In  arrest  of  Judgment  dionld  not  be 
sustained  on  the  above  grounds,  where  the 
exception  had  not  been  preserved  by  excep- 
tions pendente  lite  to  the  overruling  of  the 
demurrer. 

[7f]  2.  "If  the  above  question  be  answered 
in  the  negative,  then  an  answer  is  requested 
to  the  followlDg  question:  In  view  of  sec- 
tion 30,  paragraph  4,  of  the  Penal  Code  of 
1910,  which  provides,  'Nor  shall  any  limita- 
tion run  so  long  as  the  offender  or  offense 
is  unknown,'  is  an  indictment  (for  uttering 
a  forgery)  which  shows  upon  its  face  that 
the  offense  was  committed  more  than  four 


the* defendant  guilty  on  the  second  count  in 
the  indictment,  and  fixes  the  punishment. 
The  recommendation  of  the  Jury  that  the' 
defendant  be  punished  as  for  a  misdemeanor, 
and  invoking  the  mercy  of  the  court,  is  in 
this  case  advisory,  for  the  reason  that  under 
section  1062  of  the  Penal  Code  of  1910  the 
Judge  could  impose  a  sentence  for  a  misde- 
meanor, with  or  without  recommendation 
from  the  Jury;  and  therefore  the  language 
in  the  verdict  with  reference  to  the  recom- 
mendation is  to  be  treated  merely  as  ad- 
visory. 

The  "Indeterminate  Sentence  Act"  of  1919 
(Acts  1919,  p.  387)   did  not  repeal  section 


years  before  the  indictment  was  returned.   1062  of  the  Penal  Ck)de  of  1910,  supra.    Moore 
and  which  alleges,  'the  offense  and  offender  I  v.  State,  150  Qa.  679,  104  S.  iB.  907 ;  Thomp- 


belng  heretofore  unknown,'  but  which  fails 
to  set  forth  the  date  on  which  the  alleged  of- 
fense became  known,  so  defective  that  after 
verdict  and  Judgment  a  motion  in  arrest  of 
Judgment  should  be  sustained  on  the  ground 
that  it  affirmatively  appears  from  the  face 
of  the  indictment  that  the  offense  charged 
is  barred  by  the  statute  of  limitations;  and 
where  the  exception  to  the  overruling  of  the 
demurrer  to  the  indictment  pointing  out  this 
alleged  defect  had  not  been  preserved  by  ex- 
ceptions pendente  lite  and  where  the  excep- 
tion could  not  otherwise  be  considered  by 
this  court?" 

This  question  must  also  be  answered  in 
the  negative.  The  language  in  the  indict- 
ment, "the  offense  and  offender  being  hereto- 
fore unknown,"  this  being  a  special  present- 
ment, properly  construed,  means  that  the  of- 
fender was  unknown  until  the  date  of  the 
indictment.  There  is  no  merit  in  the  con- 
tention that  the  offense  was  barred  by  the 
statute  of  limitations.  After  verdict  and 
Judgment  a  motion  in  arrest  of  Judgment 
should  not  be  sustained  on  the  above  ground, 
where  no  exception  is  preserved  to  the  over- 
ruling of  the  demurrer. 

[S]  3.  "If  both  of  the  preceding  questions 
be  answered  In  the  negative,  an  answer  is 
requested  to  the  following  question:  Where 
a  defendant  was  convicted  of  a  felony  (ut- 
tering a  forgery)  and  given  a  misdemeanor 
punishment,  was  it  error  to  overrule  his  mo- 
tion in  arrest  of  Judgment  based  upon  the 
ground  that  the  verdict  was  a  nullity  and 
amounted  to  an  acquittal  of  the  defendant, 
and  that  it  was  so  vague,  indefinite,  and  un- 
intelligible that  no  valid  legal  Judgment 
could  be  based  thereon ;  the  verdict  being  as 
follows:  'We,  the  Jury,  find  the  defendant 
guilty  on  the  second  count  in  the  indictment, 
and  recommend  that  be  be  punished  as  for 
a  misdemeanor  by  a  term  of  imprisonment 
of  not  less  than  four  years  and  not  over 
five  years.  We  further  Invoke  the  extreme 
mercy  of  the  court*?" 

This  question  must  likewise  be  answered 
In  the  negative.  We  are  of  the  opinion  that 
the  verdict  is  good,  because  it  plainly  finds 


son  V.  State,  151  Ga.  328, 106  S.  EI  278.    And 
see,  in  this  connection,  Walker  v.  Dorminey, 
150  Ga.  635  (1),  104  S.  E.  447. 
All  the  Justices  concur. 


(152  Ga.  537) 
SCOTT  V.  HARLEY.    (No.  2547.) 

(Supreme  Court  of  Georgia.     Jan.  13,  1922.) 

(Syllabus  by  the  Court.) 


Deeds  ^=9 1 24(1)— Deed  to  woman  and  heirs  of 
her  body  "in  fee  simple"  held  to  convey  fee- 
simple  title. 

In  1889  Peter  Bell,  who  was  the  father  of 
America  Bell,  afterwards  Martin,  executed  a 
deed  to  America  BeU,  who  was  then  the  moth- 
er of  an  infant,  as  follows:  "State  of  Georgia, 
Tattnall  County.  This  indenture,  made  this 
the  Ist  day  of  February,  1889,  between  Peter 
Bell,  of  the  county  of  Tattnall,  state  aforesaid, 
of  the  one  part,  and  America  Bell,  the  daughter 
of  Peter  BeU,  of  the  same  place,  of  the  other 
part,  witness  that  the  said  Peter  Bell  for  and 
in  consideration  of  the  sum  of  one  hundred 
and  fifty  dollars  to  .him  in  hand  paid  at  and 
before  the  sealing  and  delivery  of  these  pres- 
ents, the  receipt  whereof  is  hereby  acknowledg- 
ed, hath  granted,  bargained,  sold  and  conveyed, 
and  doth  by  these  presents,  grant,  bargain, 
sell  and  convey  unto  America  Bell,  and  the 
heirs  of  her  body,  a  certain  tract  of  land  con- 
taining eighty-nine  acres  of  land,  more  or  less, 
on  the  waters  of  Slaughter  creeic  in  1403 
district  G.  M.  in  said  county,  fully  represented 
by  a  plat  of  the  same.  To  have  and  to  hold 
said  tract  or  parcel  of  land  to  her,  America 
BeU,  and  the  heirs  of  her  body,  together  with 
aU  and  singular  the  rights,  members,  and  ap- 
purtenances thereof  to  the  same  in  any  manner 
belonging,  to  her  and  their  own  proper  use, 
benefit,  and  behoof  forever  In  fee  simple.  And 
the  said  Peter  Bell,  for  himself,  his  heirs  and 
executors,  administrators,  the  said  bargained 
premises  to  the  said  America  Bell,  her  and  the 
heirs  of  her  body,  will  warrant  and  forever 
defend  the  right  and  titles  thereof,  against 
themselves  and  against  the  claims  of  all  other 
persons  whomsoever.**  Held  that,  on  the  trial 
of  a  claim  to  the  land,  interposed  in  behalf  of 
the  infant  against  enforcement  of  a  judgment 
against  the  mother  of  the  infant,  dated  Feb- 
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ruary,  1921,  the  judge,  to  whom  the  case  wai 
submitted  for  decision  without  a  jury  upon  an 
agreed  statement  of  facts  did  not  err  in  hold- 
ing the  deed  to  be  unambiguous,  and  that  it 
conveyed  a  fee-simple  title  in  the  land  to  the 
mother,  and  in  rendering  judgment  finding  the 
entire  property  subject  to  the  fi.  fa.  Bwing  v. 
Shropshire,  80  Ga.  374, 7  S.  EX  554 ;  Craig  ▼.  Am- 
brose, 80  Ga.  134, 4  S.  El  1;  Whatiey  ▼.  Barker, 
79  Ga.  790,  4  S.  El  387;  Griffin  v.  Stewart, 
101  Ga.  720,  29  S.  B.  29;  Hollifield  v.  Stell, 
17  Ga.  280;  Pace  y.  Forman,  148  Ga.  507, 
97  S.  E.  70;  Stamey  y.  McGinnis,  145  Ga. 
227,  88  S.  B.  935;  Durant  v.  Muller,  88  Ga. 
251,  14  &  E.  612;  Jones  y.  Jones,  20  Ga.  699. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;   W.  W.  Sheppard,  Judge. 

Proceedings  on  a  daim  by  Jincy  Scott  to 
property  levied  on  by  W.  J.  Harley.  Judg- 
ment for  the  plaintiff  in  fi.  fa.,  and  the  claim- 
ant brings  error.    Affirmed. 

W.  T.  Burkhalter,  of  Beidsville,  for  plain- 
tiff in  error. 

H.  C.  Beasley,  of  Beidsyllle,  for  defendant 
in  error. 

MILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(152  Ga.  537) 

MORGAN  V.  STATE.     (No.  2497.) 
(Supreme  Court  of  Georgia.     Jan.  13,  1922.) 

(Syllabus  hy  the  Court.) 

f.  Homicide  €=»3 17— Failure  to  charge  on  self- 
defense  when  required  by  the  evMenoe,  re- 
quires a  new  trial. 
Under  the  evidence  in  this  case  the  court 
should  have  charged  literally  or  in  substance 
the  law   of   self-defense   aj9   declared  in  Pen. 
Code  1910,  §  70,  relating  to  the  subject  of  jus- 
tifiable homicide;   and  his  failure  to  do  so  was 
error  requiring  the  grant  of  a  new  trial. 

2.  Homicide  <S=::»300 (3)— Instruction  on  reason- 
able fears,  held  Inexact  and  Inapt. 
Pen.  Code  1910,  §  71,  declares:  **A  bare 
fear  of  any  of  those  oltenses,  to  prevent  which 
the  homicide  is  alleged  to  have  been  committed, 
shall  not  be  sufiicient  to  justify  the  killing.  It 
must  appear  that  the  circumstances  were  suffi- 
cient to  excite  the  fears  of  a  reasonable  man, 
and  that  the  party  killing  really  acted  under  the 
influence  of  those  fears,  and  not  in  a  spirit  of 
revenge/*  A  charge  as  complained  of  in  the 
twelfth  ground  of  the  motion  for  new  trial,  at- 
tempting to  apply  this  law,  which  employs  the 
words  "justify  the  inference  of  a  reasonable 
man,"  as  a  substitute  for  the  words  ''exdte 
the  fears  of  a  reasonable  man,"  as  employed  in 
the  Code  section  above  quoted,  is  not  exact.  It 
was  also  inapt  to  charge  that  the  jury  "must 
be  satisfied"  from  the  evidence  that  it  was  nec- 
essary for  the  defendant  to  kill  the  deceased  in 
order  to  save  his  own  life,  "in  order  to  find  him 
not  guilty." 


3.  Ho«lold»  «s»300(9)— .iMlraotios  oi  MStval 
oombat  error  when  not  Involvod  nndar  tb# 
evidence. 

The  theory  of  mutual  combat  was  not  in- 
volved under  the  evidence  in  this  case;  and, 
that  being  true,  it  was  error  to  give  in  charge 
to  the  jury  in  part  the  substance  of  section  73 
of  Pen.  Code  1910.  Delegal  v.  State,  109  Ga. 
518,  35  S.  E.  105;  Freeman  v.  State,  112  Ga. 
48(3),  87  S.  B.  172. 

4.  Other  aasionments. 

None  of  the  other  assignments  of  error  re- 
quire the  grant  of  a  new  trial. 

Error  from  Superior  Court,  EUiralsoD 
County;  F.  A.  Irwin,  Judge. 

James  Morgan  was  convicted  of  homicide, 
and  he  brings  error.    Reversed. 

Griffith  &  Matthews,  of  Buchanan,  for 
plaintiff  in  error. 

J.  R.  Hutcheson,  Sol.  Gen.,  of  Douglasville, 
B.  A.  Denny,  Atty.  Gen.,  and  Graham  Wright, 
Asst.  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.     Judgment  reversed. 
All  the  Justices  concur. 


(152  Ga.  498) 
WILLIAiVIS  V.  STATE.    (No.  2629.) 

(Supreme  Gourt  of  Georgia.    Jan.  12,  1922.) 

(Syllabus  hy  the  Court,) 

1.  Criminal  law  <S=:>37I(I2),  372(4)— Evidence 
of  other  murders  held  admissible  to  show  mo- 
tive, plan,  or  scheme. 

The  evidence  tending  to  connect  the  ac- 
cused with  the  homicides  other  than  that  for 
which  he  was  indicted  was  admissible  as  tend- 
ing to  show  a  motive,  plan,  or  scheme  to  com- 
mit the  crime  for  which  he  was  on  trial. 

2.  Criminal  law  ^=s>829(  10)— Refusal  of  in- 
struction as  to  corroboration  of  aooompliciie 
not  error.  In  view  of  evidence  and  charge 
given. 

In  view  of  all  the  pertinent  evidence  sub- 
mitted and  the  instructions  given  in  the  gen- 
eral charge,  it  was  not  error  to  refuse  a  writ- 
ten request  to  charge  the  jury  that  "The  ex- 
istence of  a  motive  on  the  part  of  the  defend- 
ant to  commit  the  crime  with  which  he  is 
charged,  in  and  of  itself,  would  not  be  suffi- 
cient corroboration  of  the  testimony  of  an  ac- 
complice, so  as  to  authorize  the  jury  to  convict 
the  defendant  upon  such  testimony  alone." 

3.  Criminal  law  C=94I9,  420(1),  6IOI/2— Wit- 
nesses <@=»4I4(2)— Testimony  of  witness  at 
to  his  identification  of  bodies  not  hearsay; 
not  inadmissible  as  attempt  to  corroborate 
witness;  evidence  of  sheriff  as  to  finding  hed- 
les  as  result  of  information  received  from 
aoccmpiice,  etc,  properly  admitted. 

The  testimony  of  the  witness  Manning,  set 
out  in  the  seventeenth  and  nineteenth  grounds 
of  the  motion  for  a  new  trial,  and  that  of  the 
witness  Johnson,  set  forth  in  the  nineteenth. 
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twentieth,  and  twenty-first  grounds,  was  not 
inadmissible  for  any  of  the  objections  urged 
thereto. 

4.  Criminal  faw  ^=^9369 (3)— Evidence  held  not 
objectionable  as  proving  another  crime. 

The  testimony  of  Manning,  as  set  out  in  the 
twenty-fifth  ground  of  the  motion,  was  not 
subject  to  the  objections  made. 

5.  Criminal  law  <3=>829(7,  10)  ^  Refusal  of 
charges  as  to  alibi  and  corroboration  of  ac- 
complice, covered  by  those  given,  not  error. 

The  requests  to  charge  as  to  alibi  and  as 
to  the  corroboration  of  an  accomplice  stated 
abstract  principles  of  law  on  these  subjects, 
which  were  fully  covered  by  the  general  charge 
given;  the  refusal  to  give  such  requests  was 
therefore  not  error. 

6.  Homicide  (@=»305— Evidence  held  to  author- 
ize Instruction  as  to  participation  on  part  of 
aocompiloe  by  reason  of  coercion. 

The  court,  in  accordance  with  the  ruling  in 
Montford  v.  State,  144  Ga.  582,  584  (2),  87 
S.  E,  797,  correctly  instructed  the  jury  as  to 
the  law  relieving  one  of  guilt  who  participates 
in  the  commission  of  a  crime  by  reason  of  coer- 
cion practiced  upon  him  of  such  nature  as  to 
excite  in  his  mind  a  reasonable  fear  that  his 
life  or  member  is  in  danger.  There  was  evi- 
dence to  authorize  such  instruction. 

7.  Ground  disposed  of  by  rulings  on  other 
grounds. 

The  brief  for  the  plaintiff  in  error  states 
that  "The  charge  complained  of  in  the  twenty- 
third- ground  of  the  amended  motion  is  error  as 
pointed  out,  if  the  evidence  of  the  various  homi- 
cides is  inadmissible;  otherwise,  the  charge 
seems  to  fairiy  point  out  the  applicability  of 
the  evidence  of  these  other  homicides  to  the 
case  then  on  trial.'*  As  we  hold  the  evidence 
of  the  other  homicides  to  be  admissible,  this 
ground  needs  no  further  discussion. 

8.  Ground  disposed  of  by  mllngs  on  other 
grounds. 

As  to  the  twenty-fourth  ground  of  the  mo- 
tion the  brief  for  the  plaintiff  in  error  says: 
**Tbe  evidence  the  admission  of  which  is  com- 
plained of  here  is  governed  by  the  principles, 
considerations,  and  citations  contained  in  the 
discussion  in  the  seventeenth  ground  of  the 
amended  motion;  and  it  is  deemed  unnecessary 
to  repeat  these  matters  here."  We  have  ruled 
against  the  movant  as  to  the  complaint  in  the 
seventeenth  ground. 

9.  Homicide  ^s>250— Evidence  held  sufficient 
to  authorize  conviction  of  murder. 

The  evidence  authorized  the  verdict  The 
refusal  of  a  new  trial  was  not  error. 

(Additional  Syllahui  ly  h'ditorial  Siaff,) 

10.  Criminal  law  ^=:95IOi/2— That  circumstano- 
es  tend  to  show  motive  does  not  prevent  con- 
sideration on  question  of  oorroboration  of 
aocomplice. 

Though  motive  by  itself,  without  more,  can- 
not be  sufficient  evidence  to  authorize  the  con- 
viction of  one  accused  with  crime,  the  fact 
that  circumstances  relied  on  as  tending  to  cor- 
roborate the  testimony  of  an  accomplice  may 


have  tended  to  show  motive  was  no  reason  why 
they  could  not  be  considered  on  the  question 
whether  they  did  not  also  tend  to  connect 
defendant  with  the  commission  of  the  crime. 

Error  from  Superior  Court,  Newton  Coun- 
ty; Jno.  B.  Hutcheson,  Judge. 

John  S.  Williams  was  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

During  the  March  term,  1921,  of  Newton 
superior  court,  John  S.  Williams  and  Clyde 
Manning  were  jointly  indicted  for  the  alleg- 
ed murder  of  Lindsey  Peterson,  on  March 
19,  1921,  previously  to  the  finding  of  the  bill, 
by  weighting  his  body  with  a  sack  of  ro6ks 
and  drowning  him  in  Yellow  river,  in  that 
county.  -The  state,  on  the  trial,  elected  to 
exercise  Its  right  of  severance,  and  placed 
the  defendant,  John  S.  Williams,  separately 
on  trial.  He  was  found  guilty,  and,  on  rec- 
ommendation of  the  jury  in  their  verdict, 
was  sentenced  to  life  imprisonment  in  the 
penitentiary.  He  moved  for  a  new  trial, 
which  was  refused,  and  he  excepted. 

On  the  trial  the  testimony  of  the  witnesses 
for  the  state  was  substantially  to  the  follow- 
ing effect: 

George  W.  Brown  testified  that  he  was  a 
special  agent  of  the  United  States  Depart- 
ment of  Justice.  As  such  agent,  in  company 
with  A.  J.  Wismer,  who  held  a  similar  posi- 
tion, he  had  occasion,  on  Friday,  February 
18,  1921,  to  visit  the  home  and  plantation  of 
the  defendant,  John  S.  Williams,  in  Jasper 
county.  When  they  arrived  the  defendant 
was  not  at  home.  Three  negroes,  Clyde 
Manning,  Johnnie  Williams,  and  John 
Brown,  were  there.  The  witness  talked  to 
the  three  negroes  together  and  separately, 
and  while  he  was  talking  to  John  Brown  the 
defendant  came  up  in  his  car.  The  witness 
informed  the  defendant  who  he  was,  and 
that  he  and  Wismer  were  there  to  make  an 
investigation  to  ascertain  if  the  defendant 
had  violated  the  laws  of  the  United  States 
in  regard  to  peonage.  The  defendant  inform- 
ed the  witness  that  he  would  be  glad  for  him 
to  make  any  investigation  he  desired.  Wit- 
ness stilted  to  the  defendant  that  he  wished 
to  see  the  defendant's  sons,  Huland,  Marvin, 
and  Leroy,  and  asked  where  they  lived.  Up- 
on witness  stating  that  he  desired  to  visit 
the  farm  of  Huland  Williams,  one  of  defend- 
ant's sons,  the  defendant  stated  that  he 
would  be  glad  to  take  him  there  in  his  auto- 
mobile. Thereupon  the  witness  and  Wismer 
were  taken  by  the  defendant  to  the  farm 
where  Huland  resided.  The  witness  talked 
privately  to  Fletcher  Smith,  Charlie  Chls- 
holm,  and  Johnnie  Williams.  The  farm  on 
which  Huland  '{Villiams  resided  was  some 
five  or  six  miles  from  the  home  of  the  de- 
fendant. The  witness  found  on  both  farms 
buildings  so  constructed  and  arranged  as  to 
cover  a  number  of  persons  under  one  roof. 


^s»For  other  cases  see  same  topic  and  KB Y-N  UMBER  in  all  Key-Numbered  Dlgesta  and  Indexes 


288 


110  SOUTHEASTERN  BEPOBTEB 


(Ga. 


with  bunkfl  for  sleeping,  one  above  the  other 
In  one  apartment ;  and  the  door  and  shutters 
were  so  arranged  that  they  could  not  be  open- 
ed from  the  Inside,  but  were  under  the  con- 
trol of  a  person  occupying  another  room  or 
apartment.  The  defendant  carried  the  wit- 
ness and  Wismer  back  to  his  home  In  his 
automobile.    The  defendant  said  to  witness: 


4tr 


'That  he  might  have  violated  the  peonage 
law,  but,  if  he  did,  he  did  it  unintentionally;  and 
he  stated  that  he  had  worked  some  stockade 
negroes  on  his  place,  and  while  he  had  worked 
them  he  instructed  them  that  they  must  not 
leave  his  place  until  they  had  paid  him  back 
what  he  had  paid  out  for  them.  He  stated  that 
he  had  got  those  negroes  from  Macon  and  At- 
lanta stockades." 

• 

He  said  that  his  son  Huland  got  Johnnie 
Williams  from  the  Atlanta  stockade.  He 
told  the  witness  that  most  of  the  stockade 
negroes  were  gone.  He  denied  that  he  was 
keeping  the  stockade  negroes  there  against 
their  will,  but  said  he  told  them  not  to  leave 
until  they  had  paid  their  fines.  He  said 
none  of  them  were  kept  locked  up  on  his 
place.    The  witness  said: 

"I  told  him  our  information  was  that  Clyde 
Manning  on  his  place  kept  them  locked  up, 
*  *  *  and  that  on  Huland  Williams'  place 
Claud  Freeman  was  the  man  who  kept  them 
locked  up.  He  denied  that;  said  they  didn't 
keep  them  locked  up." 

The  defendant  stated  that — 

"He  might  have  technically  violated  the  law; 
he  said  if  be  had,  if  we  would  let  him  off,  he 
never  would  do  it  in  the  future." 

On  account  of  this  statement  witness  did 
not  swear  out  a  warrant  against  the  defend- 
ant 

The  testimony  of  A.  J.  Wismer  was  in  all 
material  particulars  practically  the  same  as 
that  of  George  W.  Brown. 

Clyde  Manning,  a  negro,  Jointly  indicted 
with  John  S.  Williams,  testified  in  behalf  of 
the  state  substantially  as  follows:  He  was 
27  years  old,  and  had  worked  for  the  defend- 
ant, Williams,  for  the  past  13  years.  Some 
years  he  worked  for  money  wages,  and  oth- 
ers for  a  part  of  the  crops.  For  the  years 
1020  and  1021  he  worked  for  money  wages. 
During  these  two  years  witness  lived  on  the 
defendant's  home  place,  about  100  yards 
from  his  dwelling.  Witness'  wife  lived  with 
him  and  cooked  for  the  defendant  and  his 
family.  In  the  spring  of  1921  the  defend- 
ant's family  living  with  him  consisted  of  his 
wife  and  seven  minor  children.  His  grown 
sons,  Huland  and  Leroy,  lived  on  a  planta- 
tion about  five  miles  from  the  defendant's 
home  place.  Marvin,  another  son,  lived  on  a 
plantation  adjoining  that  whereon  Huland 
and  Leroy  resided.  Witness  was  present 
when  Brown  and  Wismer,  agents  of  the 
United  States  government,  visited  the  home 
of   the  .  defendant.     Johnnie   Williams   and 


John  Brown,  negroes,  were  also  there.  The 
agent  George  W.  Brown  talked  to  the  wit- 
ness and  to  Johnnie  Williams  and  John 
Brown  together,  and  also  privately  and  sei^- 
arately.  Witness  went  with  the  agent 
Brown  behind  a  gear  house,  and  he  asked 
witness  if  he  was  boss  over  the  stockade  ne- 
groes on  the  defendant's  place.  Wltn^'^s  re- 
plied that  he  was  not;  and  Brown  told  him, 
if  the  defendant  was  guilty  of  peonage,  and 
if  witness  was  bossing  the  negroes  and  keep- 
ing it  secret  and  helping  to  commit  peonage, 
then  witness  was  Just  as  guilty  as  the  de- 
fendant. Agent  Brown  took  Johnnie  Wil- 
liams around  behind  the  house  and  talked  to 
him  privately  out  of  the  hearing  of  the  wit- 
ness. The  defendant  was  not  present  when 
the  two  agents  arrived  at  the  defendant's 
home,  but  returned  there  some  time  after- 
wards, probably  an  hour.  After  the  agents 
left,  the  defendant  asked  the  witness  and  the 
other  two  Aegroes,  Johnnie  Williams  and 
John  Brown,  called  "Red,"  what  the  agents 
asked  them;  "and  we  told  him  they  asked 
us  about  a  boy  named  Blackstrap,  and  he 
asked  us  what  we  told  them,  and  we  said  we 
told  them  we  didn't  know  any  one  named 
Blackstrap.  He  didn't  seem  to  be  satisfied 
with  Johnnie  and  what  we  told  them,  and  he 
said,  'If  you  ain't  told  it  all,  if  you  all  told 
anything,  I  will  find  it  out  on  you.' "  Black- 
strap "was  a  boy  that  Mr.  Marvin  got  last 
year.  I  don't  know  nothing  about  Black- 
strap. He  was  not  there  very  long  before  he 
was  killed.  He  was  killed  there  at  Mr.  John- 
nie's [the  defendant's]  house,  under  a  little 
shelter  there  in  the  yard  by  his  house,  there 
in  the  yard."  "Johnnie  Williams  was  pres- 
ent when  Blackstrap  was  killed,"  whidi  was 
several  months  before  the  visit  of  the  gov- 
ernment agents. 

After  the  visit  of  the  government  agents  to 
the  defendant's  home,  and  during  the  follow- 
ing week,  and  before  any  one  was  killed,  the 
defendant  came  to  the  witness  and  said: 

"Clyde,  it  won't  do  for  these  boys  to  go  up 
yonder  and  swear  against  us;  they  will  ruin 
us.  •  •  ♦  We  will  have  to  do  away  with 
them.** 

Witness  replied  to  the  defendant: 

"Mr.  Johnnie,  that  Is  so  bad,  I  don't  want 
to  do  it." 

And  the  defendant  said: 

"You  must  do  it;  ♦  •  •  If  you  don't  want 
to  do  it.  it  is  all  right;  it  is  your  neck  or 
theirs.  If  you  think  more  of  their  necks  than 
you  do  of  your  own  neclc,  it  is  yours." 

Further  quoting  the  witness : 

"I  had  lived  with  Mr.  Johnnie  Williams  con- 
tinuously since  I  went  there  with  him.  I  lived 
in  the  house  with  the  stockade  hands  that  he 
got  and  brought  to  the  place.  After  he  went 
and  got  them  he  would  put  them  in  the  house 
with  me.  They  stayed  in  the  house  with  me. 
All  the  windows  in  the  house  were  nailed  up 
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but  one,  and  all  the  doors  were  nailed  up  but 
one.  They  had  only  one  door  to  go  in,  and  you 
could  shut  the  windows;  they  had  doors  to 
them;  they  all,  me  and  them,  went  in  the  same 
door.  When  we  went  in  the  door  and  shut  the 
door,  then  I  would  take  a  chain  and  put  it 
around  through  the  door  and  hook  it  over  in 
my  room.  There  was  a  partition  between  the 
room  they  stayed  in  and  the  room  I  stayed 
in,  and  one  door  shut  the  whole  house.  There 
was  one  outside  door  shut  the  whole  house,  and 
the  windows  that  were  in  there  were  fastened 
up,  nailed,  so  that  you  could  fasten  them  out- 
side;  you  couldn't  open  them  from  the  inside.*' 

On  the  Saturday  night  Liudsey  Peterson 
was  drowned,  neither  he,  Preston,  nor  Price 
(.called  "Foots"),  nor  any  of  the  other  stock- 
ade negroes,  was  living  with  the  witness  in 
the  stockade  house.  Among  the  stockade  ne- 
groes living  on  the  plantations  where  the  de- 
fendant and  his  sons  resided  were  Johnnie 
Williams,  John  Brown  (called  "Red"),  one 
called  "Little  Bit,"  Big  John,  Lindsey  Peter- 
son, Will  Preston,  Henry  Price  (called 
"Foots"),  Johnnie  Green,  Willie  Givens, 
Charlie  Chlsholm,  and  Fletcher  Smitli.  They 
are  all  dead. 

On  Saturday  of  the  week  next  after  the 
government  agents  made  their  visit,  Lindsey 
Peterson,  Will  Preston,  and  Henry  Price 
(called  "Foots"),  and  other  stockade  negroes 
were  working  on  the  plantation  where  Hu- 
land  and  Leroy  Williams  lived.  The  defend- 
ant went  to  that  place  where  they  were  at 
work,  and  in  the  presence  of  witness  asi^ed 
Peterson,  Preston,  and  Price  If  they  desired 
to  go  home.  They  replied  that  they  did; 
and  defendant  told  them  to  stop  work  in  time 
to  drive  some  hogs  down  to  his  home  place, 
and  he  would  take  them  to  the  railroad  sta- 
tion that  night,  or  next  morning,  so  that  fhey 
might  go  home.  They  drove  the  hogs  to  the 
defendant's  home;  and  the  defendant  told 
the  witness,  Peterson,  Preston,  and  Price, 
and  Charlie  Chlsholm,  who  was  also  at  the 
defendant's  house,  to  go  to  supper  in  defend- 
ant's kitchen.  They  all  ate  supper  there  as 
directed.  Before  eating  supper  (quoting  the 
witness): 

"He  [the  defendant]  told  me  then:  'After 
you  all  eat  supper,  go  on  down  to  your  house. 
I  will  come  down  there.*  After  we  got  through 
eating  supper  he  says,  'I  am  coming  down 
there;   we  have  to  do  away  with  them  boys."* 

After  supper  the  witness,  Lindsey  Peter- 
son, Will  Preston,  Harry  Price,  and  Charlie 
Chlsholm  went  to  the  house  of  the  witness, 
and  about  8  or  9  o'clock  the  defendant  came 
there  and  knocked  at  the  door.  When  it  was 
opened  (quoting  the  witness): 

"He  told  them  boys  he  would  carry  them  to 
the  train;  that  he  had  to  carry  Johnnie  Green 
and  Fred  Favors  to  the  train  in  the  morning, 
and  he  would  not  have  so  much  time  to  do  it 
then;  and  he  told  them  to  come  on  and  he 
would  take  them  to  the  train  that  night.  The 
car  was  setting  under  the  shelter,  and  we  went 
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up  and  got  in  the  car.  Harry  Price  got  in  the 
front  seat  with  Mr.  Johnnie  [the  defendant], 
and  then  me  and  Will  Preston  and  Lindsey 
Peterson  and  Charlie  Chlsholm  got  in  the  back 
seat,  and  we  left  then,  going  to  the  river.  He 
[the  defendant]  said  to  them  he  was  going  to 
take  them  to  the  train  that  night,  Lindsey 
Peterson  and  Will  Preston  and  Foots  [Harry 
Price].  They  had  come  from  the  stockade,  and 
he  was  going  to  turn  them  loose  and  they  could 
go  home;  he  would  take  them  to  the  train,  and 
that  would  be  the  end  of  their  service  with 
him;^  that  is  the  way  of  it.  He  didn't  say 
what  railroad  station  he  was  going  to  take 
them  to.  He  give  as  his  reason  he  had  to  take 
two  in  the  morning.  I  heard  Mr.  Williams  teU 
them  boys  he  had  to  take  two  men  to  the  train 
the  next  morning,  and  he  would  take  them 
that  night  while  he  had  a  chance;  and  they 
agreed  to  the  statement  and  went  and  got  in 
the  automobile.  The  two  that  he  was  going  to 
take  to  the  train  in  the  morning  was  Johnnie 
Green  and  Fred  Favors.  He  did  not  take  them 
to  the  train  the  next  morning;  he  had  not 
taken  them  at  that  time.  I  seen  them  after 
that  time." 

The  car  was  a  seven-passenger  Chandler, 
and  was  the  only  car  the  defendant  had. 
Witness  could  not  drive  a  Chandler,  but 
could  drive  a  Ford.  lindsey  Peterson,  Will 
Preston,  and  Harry  Price  (called  "Foots") 
were  all  obtained  from  the  Macon  stockade, 
and  lived  on  the  place  with  Huland  and  Le- 
roy Williams,  the  sons  of  the  defendant. 
Charlie  Chlsholm  also  lived  there.  He  came 
from  the  Montlcello  Jail.  They  took  him  out 
on  bond,  and  he  had  lived  with  them  ever 
since.  When  the  witness,  Peterson,  Preston, 
and  Price  (or  "Foots")  got  in  the  Chandler 
car  with  the  defendant  at  his  home,  witness 
saw  in  the  car  some  trace  chains,  wire,  and 
a  sack  of  rocks  weighing  about  100  pounds. 
The  defendant  drove  the  car.  Quoting  wit- 
ness: 

"Those  men  were  thrown  into  the  river  from 
that  bridge  that  night;  there  was  a  chain,  it 
was  a  trace  chain,  around  their  necks,  the 
necks  of  Will  Preston  and  Lindsey  Peterson. 
They  were  chained  together;  and  Harry  Price, 
he  had  a  chain  around  his  neck  too,  and  he  was 
begging,  begging  not  to  kill  him,  talking  and 
begging  of  Mr.  Johnnie  not  to  kill  him.  Lind- 
sey Peterson  and  Will  Preston,  they  didn't 
think  he  was  going  to  do  anything  to  them,  un- 
til we  got  to  the  river.  When  we  got  to  the 
river,  Mr.  Williams  told  Lindsey  Peterson  and 
Will  Preston  to  get  out,  and  then  he  told  me 
and  Charlie  Chlsholm  to  throw  them  over. 
The  chain  was  put  around  their  necks  between 
what  they  call  Polk's  store  and  the  bridge. 
After  we  put  the  chain  around  their  necks,  then 
he  drove  the  car  on  off  and  went  on  over  to 
Tellow  river,  and  at  Yellow  river  he  stopped 
the  car  and  told  lindsey  Peterson  and  WiU 
Preston  to  get  out  When  they  got  out  of 
the  car,  they  had  this  trace  chain  around  their 
necks  and  the  weights  were  tied  to  it;  it  was 
a  weight  of  rocks  in  a  sack.  I  didn't  see  the 
rocks,  but  I  saw  the  sack,  and  they  were  rocks 
in  the  sack.  I  lifted  the  rocks  in  the  sack.  I 
lifted  the  sack  with  the  rocks,  and  my  best 
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knowledge  is  that  ft  weighed  100  pounds;  it 
looked  like  to  me.  The  chain  was  around  their 
necks,  and  the  weight— the  sack  with  the  rocks 
— ^was  tied  up  to  that  chain  that  was  around 
their  necks;  the  chain  was;  and  their  hands 
were  tied  together  with  wire  like  this  (indi- 
cating) ;  and  when  Mr.  John  S.  Williams  stop- 
ped the  car  on  the  bridge  there  on  the  river, 
and  told  them  to  get  out,  and  they  got  out,  and 
me  and  Charlie  Chisholm  taken  them  on  to  the 
banister  of  the  bridge,  and  they  were  scufSing 
and  trying  to  keep  back,  to  keep  from  going  ov- 
er, and  he  told  me  to  push  them  over.  We  tak- 
en them  there  and  we  throwed  them  over,  and 
then  we  got  in  the  car  and  left  there.  Before 
me  and  Charlie  Chisholm  threw  them  over  the 
railing  of  the  bridge  their  hands  were  tied  to- 
gether with  the  wire,  right  this  way  (indicat- 
ing); this  one's  hands  were  tied  together  and 
that  one's  hands  were  tied  together,  and  then 
the  hands  were  fastened  to  each  other.  Each 
man  had  his  hands  tied  together  with  wire,  and 
then  the  hands  of  both  men  were  tied  together 
with  wire,  and  the  necks  of  the  two  men  were 
tied  together  with  a  trace  chain,  and  the  bag  of 
rocks,  it  was  fastened  to  the  trace  chain,  sort- 
er between  the  two.  That  bag  of  rocks  was 
tied  right  up  to  the  trace  chain;  the  sack  was 
tied  up  pretty  near  the  trace  chain;  the  sack 
was  tied  right  up  to  it,  and  that  sack  was  above 
their  feet,  and  up  above  the  floor  of  the  bridge. 
They  were  not  tied  in  any  other  way. 

"Me  and  Charlie  Chisholm  was  helping  Mr. 
Johnnie,  and  when  we  got  there  and  he  made 
them  get  out  of  the  car,  then  we  throwed  them 
over  the  banister  of  the  bridge;  we  throwed 
them  into  the  river,  right  about  the  middle  of 
the  river,  along  about  the  middle  of  the  river, 
from  the  bridge.  After  we  throwed  them  over, 
I  never  saw  or  heard  anything  more  of  them 
until  they  come  to  the  top,  not  until  after  they 
found  them  in  the  river.  After  we  threw  them 
over,  that  was  the  last  I  saw  of  them  that 
night.  Mr.  Johnnie,  he  handled  the  sack  of 
rocks  after  it  was  tied  to  the  chain  in  reaching 
the  banister  of  the  bridge,  before  they  were 
thrown  over.  We  put  them  out  of  the  car  and 
carried  the  sack  to  the  banister;  he  helped 
take  the  men  out  of  the  car  and  carry  the  men 
to  the  banister;  he  carried  the  sack  of  rocks 
that  was  already  on  the  men.  After  the  sack 
of  rocks  were  tied  to  their  necks,  between  the 
time  the  rocks  were  fastened  to  the  chain 
around  the  necks  of  the  men,  I  held  the  rocks 
up  off  of  Harry  Price's  neck.  After  we  fast- 
ened the  sack  of  rocks  to  Lindsay  Peterson  and 
Will  Preston's  neck,  it  was  laying  in  their  laps 
in  the  car.  After  they  got  out  of  the  car  and 
over  the  bridge  to  the  railing  where  they  were 
thrown  over,  Mr.  Johnnie  Williams  was  car- 
rying the  rocks;  he  held  the  sack  of  rocks  up. 
Mr.  Williams  drove  that  car  with  those  men, 
Lindsey  Peterson,  Harry  Price  (that  is, 
•Foots'),  and  Will  Preston;  he  drove  the  car 
to  the  bridge  where  they  were  thrown  over.  It 
was  a  seven-passenger  Chandler.  It  was  his 
car.  It  come  from  his  house.  The  men  that 
started  from  his  house  in  that  car  was  Charlie 
(Chisholm,  Harry  Price,  Lindsey  Peterson,  Will 
Preston,  and  me  and  Mr.  Johnnie  Williams. 
None  of  ns,  nobody  that  I  have  named,  left  the 
car  before  we  got  to  the  bridge.  Me  and  Char- 
lie Chisholm  put  chains  around  their  necks  and 
ded  the  sack  of  rocks  to  the  chain  and  their 


hands  together.  Mr.  Johnnie  Williams  told  aa 
to  do  that;  and  when  we  started  from  his  house 
it  was  about  9  or  10  o'clock,  I  reckon,  in  the 
night.  We  left  from  right  at  his  house;  the 
car  sat  right  at  the  edge  of  the  yard,  right 
across  the  road  in  front  of  the  house,  and  that 
is  where  the  car  started  from,  and  the  trace 
chain  with  which  they  were  tied  was  in  the 
car,  and  the  wires  with  which  their  hands  were 
tied  was  in  the  car,  and  the  rock  was  in  the 
car,  in  the  back  part  of  the  car;  the  trac^  chain 
and  the  rocks  and  the.  wire  was  all  in  the  car. 
They  were  in  there  when  we  got  in  the  car; 
we  got  in  to  go;  they  were  there;  the  chains 
were  put  around  their  necks  and  their  hands 
tied  and  the  sack  of  rocks  tied  to  them  be- 
tween Waters'  bridge  and  Polk's  store;  and 
Mr.  John  S.  Williams  told  us  to  do  that  They 
were  only  two  that  were  thrown  from  the 
bridge  into  the  water  in  the  river  at  that  place, 
and  the  other  man  was  in  the  car.  The  third 
man  left  Mr.  Williams'  house  in  the  car,  and 
was  put  into  South  river. 

"After  we  had  thrown  Lindsey  Peterson  and 
Will  Preston  off  the  bridge  into  Yellow  river, 
then  we  got  in  the  car  and  went  on  to  South 
river  and  carried  Harry  Price,  nicknamed 
'Foots,'  and  put  him  into  South  river;  that  is 
about  a  mile,  or  maybe  more,  from  the  YeUow 
river  bridge,  not  so  very  far.  There  was  a 
bridge  there.  That  was  a  pretty  good  sized 
stream  too;  it  is  a  little  bit  larger  than  Yel- 
low river.  Mr.  Johnnie  Williams  drove  the 
car  from  Yellow  river  bridge  to  South  river 
bridge.  In  the  car  then  was  me  and  Harry 
Price,  Chat'lie  Chisholm,  and  Mr.  Johnnie  Wil- 
liams. When  we  got  to  South  river  he  told 
us,  'All  right,  boys,  get  out.'  We  got  out,  and 
Harry  Price,  he  got  out,  and  I  taken  the  weight 
that  he  had  to  him,  and  he  says,  'Don't  throw 
me  over ;  I  will  get  over.'  The  weight  was 
around  his  neck;  it  was  put  on  at  the  same 
place  as  the  other  boys',  between  Polk's  store 
and  Waters'  bridge— a  sack  with  rocks  in  it. 
It  was  put  on  him  when  the  other  sack  was 
put  on  the  other  boys.  Wlien  we  got  to  South 
river  Mr.  Johnnie  told  us  to  get  out  boys,  and 
we  got  out,  me  and  Charlie  Chisholm,  and  we 
got  to  the  edge  of  the  bridge,  and  Foots  says, 
'Don't  throw  me  over;*  and  he  crawled  up  on 
the  banisters,  set  up  on  the  banisters;  he  set 
there  just  a  little  while;  and  he  says,  'Don't 
throw  me.'  He  says,  'Lord,  have  mercy,'  and 
went  right  on  over.  His  hands  were  tied  too, 
and  the  weight  was  tied  to  his  neck.  His  hands 
were  tied  together,  sort  of  that  way  .  (indicat- 
ing), with  a  piece  of  wire.  I  never  seen  any 
more  of  him  after  he  went  over  into  the  river. 
He  set  up  on  the  rail  of  the  bridge,  right  about 
the  middle  of  the  bridge;  that  was  on  the  up- 
per side  of  the  bridge,  the  upper-stream  side. 
When  he  was  thrown  over,  the  car  was  stand- 
ing on  the  bridge,  right  where  he  went  over. 
All  who  had  anything  to  do  with  throwing,  or 
pushing,  or  making  them  jump  in  the  river 
was  just  me  and  Mr.  Johnnie  and  Chailie  Chis- 
holm. I  held  the  weight  up  off  of  Foots'  neck 
when  he  got  up  on  the  banister;  when  he  got 
up  there  he  says,  'Lord,  have  mercy,'  and  jump- 
ed right  off.  That  weight  was  fastened  around 
his  neck  by  a  chain;  it  had  a  ring  in  it;  and 
the  chain  was  run  through  the  ring  and  fast- 
ened with  a  horseshoe,  and  the  sack  of  rocks 
was  fastened  to  the  chain;   the  horseshoe  wae 
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ran  throngh  a  link  of  the  chain,  and  the  chain '  side  of  the  head,  with  the  back  of  the  ax,  and 


had  the  sack  of  rocks  attached  to  it.  Mr.  John 
S.  Williams  was  right  there  with  ns  when  he 
went  off  the  bridge  into  the  river,  right  there 


then  we  dng  a  hole  there.  We  dug  a  hole  in  the 
side  of  the  gnlly;  there  was  a  little  golly  come 
into  a  big  gully,  drained  into  it;    and  we  dug 


by  us;  he  was  not  doing  anything.  When  we  |  a  hole  in  the  side  of  the  gully  and  put  him  in 
left  Yellow  river  he  didn't  tell  me  where  he  |  it  and  covered  him  up  there.  That  was  about 
was  going;  he  just  says,  'Come  on,  let  ns  go  the  middle  of  the  week  when  these  two  were 
over  to  the  other  river;'  and  Mr.  Johnnie  was  |  put  in  Yellow  river  and  one  in  South  river  that 
driving  himself;  he  didn't  have  to  tell  us  where  incoming  Saturday  night.  It  was  about  the 
to  go;  he  was  driving.  When  we  got  to  South  middle  of  the  week  that  Johnnie  Williams  was 
river  bridge,  he  says,  'AH  right,  boys;'  and  me ;  killed,  them  three  was  put  in  the  river.' 
and  Charlie  Chisholm  and  Foots  got  out,  and 


ff» 


when  he  got  out  I  caught  hold  of  the  sack  of 
rocks,  and  Foots,  says,   'Don't  you  all  throw 


The  substance  of  the  testimony  of  Manning 
as   to  the   killing   of   John   Brown   (called 


me  over ;  I  will  get  over.'  Harry  Price  says  |  ^'Red")  and  a  negro  named  ''Little  Bit"  was 
that;  and  as  he  jumped  off  I  turned  the  rocks  ^g  follows:  They  were  both  stockade  ne- 
loose,  and  then  we  got  hi  the  car,  me  and  g^^g  "Red,"  who  was  from  the  Macon 
CharUe  Chishohn  and  Mr.  Johnnie,  and  went  gfockade  lived  on  the  defendant'a  home 
up  the  road  on  the  other  side  of  the  bridge,  and  ;  8^o<^«a<if;  ^^J®^  ^f,  ^®  Sf^^i  *.  -2^ 
he  turned  around  and  we  come  back  home;  P^^^^^-  "Little  Bit."  from  the  Atlanta  stock- 
went  straight  back  home.  I  reckon  it  was '  a^e,  lived  on  the  place  where  Huland  and 
somewhere  about  11  o'clock  when  we  got  back  !  Leroy    resided.      These    two    negroes    were 


home.    I  never   seen  Harry  Price  after  that. 
He   was   found  after   that;    his  body.  was.    I 


drowned  after  the  visit  of  the  government 
agents,  and  before  the  drowning  of  Peter- 


never  did  see  him  after  he  was  found,  but  t  son,  Preston,  and  Price.  The  defendant  had 
seen  his  shoes.  I  knowed  his  shoes.  I  don't  the  witness  to  go  with  him  to  the  Huland 
know  what  condition  he  was  in  when  we  drove   ^i^^     «jje  said  he  was  going  to  do  away 

f^Y/ir«r     A^iffn' Jhl^nl^^i^^  J^^  ^rown  aud  Little  Bit;  he  didn't 

m  the  water.    As  soon  as  he  jumped  off  I  didn  ti  .         i.*_jj         ^,^  Vi. 

look  to  see  whether  he  sunk  in  the  water  or  ■  ^ay  why ;  he  had  done  told  me  why  he  was 
not,  and  I  never  did  see  him  again.  I  seen ,  going  to  do  so  with  all  of  them ;  he  didn  t 
bis  shoes.  But  I  seen  the  body  of  Lindsey  j  tell  me  why  then;  he  never  told  me  why  he 
Peterson;  I  seen  it  down  there  by  Yellow  river  j  was  going  to  do  away  vrith  them  any  more 
bridge;  and  I  seen  the  body  of  Will  Preston,  j  than  he  had  done  told  me."  The  defendant 
there  with  Lindsey  Peterson;  it  was  about  two  !  said  to  "R'ed"  and  "Little  Bit"  that  he  would 
weeks  after  they  were  throwed  in  the  river,  1 1  take  them  over  to  Jackson,  and  they  could 
reckon,    two    weeks    afterwards.  J    seen    the  ]  ^^  ^ome,   or  wherever  they  wanted  to  go. 

'  ^^^  ^  «  .  rL  ^t*"""?.  T  K^!,L^T^The  defendant  took  them,  Chariie  Chishohn, 
m  the  graves  right  there  at  the  bridge,  where 


they  were  thrown  in." 

Further  testimony  of  the  witness  Manning 
was  to  the  following  effect:  Johnnie  Wil- 
liams was  living  with  the  defendant,  and 
came  from  the  Atlanta  stockade  about  the 
first  of  the  year  1920,  and  had  since  worked 
for  the  defendant.  Witness  gave  the  fol- 
lowing account  of  the  homicide  of  Johnnie 
Williams: 

"Johnnie  Williams  was  killed  about  dinner 
time  in  the  pasture  near  Mr.  Williams'  house; 
that  was  in  Jasper  county.  I  was  there  and  I 
saw  it.  He  told  Johnnie  Williams  to  drive 
the  cows  down  in  the  pasture,  and  he  told  me 
to  go  get  the  ax;  he  had  some  poles  down  there 
he  wanted  me  to  cut  up.  I  got  the  ax,  and  he 
told  me  he  wanted  me  to  kill  Johnnie.  He  told 
me  that  before  he  ever  told  Johnnie  to  drive 
the  cows  down  in  the  pasture;  he  told  me 
that  the  day  before  then.  When  he  told  me  to 
do  that,  I  knowed  I  had  to  do  it  to  save  my 
own  self.  I  got  the  ax.  and  he  told  me  to  go 
down  and  cut  some  poles  in  the  pasture.  Mr. 
Williams  went  with  me  and  Johnnie  down  in 
the  pasture,  and  when  we  got  down  there  he 
told  me  to  hit  him,  and  he  kept  backing  around; 
I  didn't  want  to  hit  him;  he  was  begging  and 
going  on,  and  I  didn't  want  to  hit  him;  and  he 
asked  me,  didn't  I  mean  to  do  what  he  said? 
He  said,  if  I  didn't,  to  give  him  the  ax;  he 
meant  what  he  said;  and  I  was  afraid  to  give 
him  the  ax,  and  so  I  hit  him  with  the  ax;   hit 


«( 


4t 


and  the  witness  in  his  car  and  drove  away 
as  if  going  to  Jackson.  This  was  abont  9 
or  10  o'clock  at  night.  The  defendant  di- 
rected Charlie  Chisholm  and  the  witness  to 
tie  "Red"  and  "Little  Bit"  He  told  "Little 
Bit"  that  he  did  not  Intend  to  hurt  either 
of  them,  but  Just  wanted  to  scare  "Red," 
and  had  "little  Bit"  help  the  defendant  to 
tie  the  weight  to  "Red,"  and  when  this  was 
done  the  defendant  tied  "Little  Bit"  to 
Red."  They  were  tied  around  the  neck,  and 
the  weight  that  was  tied  to  those  two  men 
was  a  big  old  iron  weight,  a  big  old  thing  off 
a  press."  The  defendant  drove  to  Waters' 
bridge  on  the  Alcovy  river  and  stopped  the 
car  on  the  bridge,  and  "Red"  and  "Little 
Bit"  were  thrown  from  the  bridge  into  the 
river.  The  river  was  deep  enough  to  drown 
them.  The  witness  never  saw  them  or  their 
bodies  afterwards.  Quoting  the  witness 
Manning: 

"Big  John,  he  was  killed;  that  was  a  fellow 
from  the  Atlanta  stockade.  I  never  knew  any 
name  but  Big  John.  He  lived  with  Mr.  Marvin 
Williams.    I  know  he  was  killed  with  an  ax 

•  •  •  at  Mr.  Huland's,  •  ♦  •  before 
Lindsey  Peterson  and  the  others  were  thrown 
in  the  river.  That  was  the  next  week  after 
Mr.  Brown,  the  government  agent,  was  there. 

•  •  ♦  The  way  Big  John  was  killed,  Mr. 
Johnnie  [the  defendant]  told  me  and  Chariie 
Chisholm  to  go  over  by  the  new  house  and  dig  a 


bim  one  lick  on  the  back  of  the  head,  sort  of   hole,  like  we  were  digging  a  well;  he  was  going 
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to  kill  Big  John,  and  he  was  going  to  let  Big 
John  get  down  in  there  and  go  to  digging,  and 
one  of  us  was  to  knock  him  in  the  head;  and 
me  and  Charlie  Ghisholm  got  Big  John  and 
went  over  there  and  dug  the  hole,  and  Mr. 
Johnnie  told  Big  John  to  get  down  in  the  hole 
and  dig.  ♦  •  ♦  Charlie  crawled  out  ol  the 
hole,  and  Big  John  got  in.  I  was  already  out 
of  the  hole.  There  couldn't  but  one  of  us  dig 
at  a  time.  That  left  Big  John  in  the  hole  by 
himself;  and  Charlie,  he  taken  the  ax  and 
hit  him  right  along  there  (indicating),  and 
he  fell  over,  right  doubled  over:  and  we  just 
covered  him  up  right  there,  wrapped  him  up, 
and  taken  the  shovels  and  filled  the  hole  back 
up.  I  saw  his  body  after  that.  I  saw  it  there 
in  the  hole.  We  took  the  tools  we  were  dig- 
ging with  and  set  them  in  the  storeroom,  right 
in  the  house  where  we  dug  the  hole.  •  •  ♦ 
I  don't  remember  the  day  or  the  week  that  Big 
John  was  killed.  It  was  befoire  them  were 
drowned  in  Yellow  river.  That  was  all  that 
was  killed  before  Lindsey  Peterson  and  Pres- 
ton and  Price  was  drowned  in  the  river,  to  my 
knowledge.** 

On  Sunday  morning  after  the  Saturday 
night  when  Preston,  Peterson,  and  Price 
were  drowned,  Johnnie  Green,  who  was  from 
the  Macon  stockade,  was  killed.  On  the 
day  before  Green  was  killed  the  defendant 
told  him  that  he  (defendant)  bad  to  go  to 
Jackson,  and  for  Green  to  come  down  to 
defendant's  bouse  on  Sunday  morning  and 
he  would  carry  him  to  the  train  so  he  could 
go  home.  Johnnie  came  down  early  that 
Sunday  morning,  and  the  defendant  sent  him 
down  to  the  pasture  to  fix  up  the  pasture 
wire,  and  defendant  went  with  him.  Quot- 
ing witness: 

"When  we  got  down  in  the  pasture  he  [the 
defendant]  told  Johnnie  he  heard  he  was  go- 
ing off  to  try  to  have  his  boys'  necks  broke, 
and  he  said  he  was  going  to  stick  to  his  boys, 
and  he  told  me  to  hit  him;  and  when  he  said 
that  I  hit  him,  and  then  he  told  me  to  hit  him 
again;  when  he  told  me  to  hit  him  again  I 
hit  him  again  with  the  ax;  •  ♦  •  then  we 
covered  him  up  in  some  pine  straw  and  just 
left  him  there  until  that  Sunday  night.  *  *  * 
Then  that  Sunday  Mr.  Johnnie  [the  defend- 
ant] told  us  to  take  Willie  Givens,  that  same 
Sunday,  down  in  the  pasture  and  to  kill  him  and 
to  cover  him  up.  We  killed  Givens  after  we 
killed  Green;  the  same  day,  but  later  in  the 
day.  Mr.  Johnnie  told  me  and  Charlie  and 
Willie  Givens  to  go  down  there;  that  he  was 
going  over  to  the  store.  Homer's  store,  and  for 
us  to  go  down  to  the  pasture  with  Willie  Giv- 
ens and  to  knock  him  in  the  head.  I  knocked 
him  in  the  head.  After  I  knocked  him  in  the 
head  we  left  him  lay  there  and  covered  him 
up  with  pine  straw,  and  left  him  there  until 
that  Sunday  night,  and  that  Sunday  night  we 
went  back  down  there  and  dug  two  holes  and 
put  Willie  Givens  in  one  and  Johnnie  Green 
in  one,  and  covered  them  up  and  taken  some 
pine  straw  and  scattered  it  over  that  place 
where  they  were  put.  Them  two  were  killed 
right  dose  together,  and  buried  right  close  to- 
gether. Mr.  Johnnie  Williams  [the  defendant] 
was  with  us  when  we  killed  Givens  and  with 


us  when  we  kUled  Green,  and  was  with  us 
when  we  buried  them,  and  helped  to  bury  them. 
I  saw  those  bodies  afterwards;  they  were 
where  me  and  Mr.  Williams  and  Chisholm  had 
buried  them,  and  they  were  the  same  people.** 

Again  quoting  witness : 

"Charlie  Chisholm,  he  was  killed  too.  Char- 
lie  Chisholm  bad  helped  kill  Johnny  Williams, 
John  Brown,  Little  Bit,  Big  John,  John  Green, 
and  Willie  Givens.  He  had  helped  us  kill  aU 
of  them.  Charlie  Chisholm  had  helped  to 
drown  Peterson,  Preston,  and  Price,  besides 
these  others.  He  [defendant]  told  Charlie 
Chisholm  that  Saturday  evening  he  was  going 
to  send  him  off,  and  Saturday  night  he  taken 
me  and  Charlie  in  the  car.  Mr.  Johnnie  Wil- 
liams taken  us  with  him,  and  when  we  got 
right  near  to  the  Alcovy  river  he  told  Charlie 
he  heard  some  of  his  smart  talk,  and  Charlie 
told  him  he  hadn't  said  nothing,  and  he  told 
him,  'Hush,  I  don't  want  to  hear  a  word  from 
you;'  and  he  told  me  to  tie  hina,  and  I  tied  a 
weight  to  him,  tied  to  his  head  and  a  weight  to 
his  feet,  and  when  we  got  to  the  river  we  put 
him  over  the  banister  near  the  middle  ways  of 
the  river  and  turned  him  loose.  The  water  was 
deep  enough  there  to  drown  him,  and  it  did 
drown  him.  I  never  did  see  hira  afterwards, 
but  they  found  him  the  same  day  we  were  down 
there.    That  was  Saturday  night." 

That  was  the  next  week  after  Peterson 
and  Preston  and  Price  were  drowned. 

Fletcher  Smith  was  killed  the  next  week 
after  Charlie  Chisholm  was  drowned.  Eletch- 
er  was  shot  with  a  shotgun  on  Huland  Wil- 
liams' place.  Witness,  Fletcher,  and  four 
others  were  at  work  plowing  en  the  Huland 
place.  The  defendant  came  there  and  sent 
four  of  those  at  work  off  to  do  something  else, 
leaving  the  witness,  Fletcher  Smith,  and  the 
defendant    Quoting  witness: 

"He  told  me  to  go  down  to  the  branch  and 
get  a  spade  and  mattock  and  bring  them  up 
there;  and  he  had  a  shotgun  in  his  hand.  He 
went  across  the  field,  and  I  went  down  to  the 
branch;  and  when  I  come  back  to  the  little 
old  road  I  heard  the  gun  shoot,  and  when  I  got 
up  there  where  they  were  Fletcher  was  dead. 
When  I  left  there  to  go  down  to  get  the  spade 
and  mattock,  Fletcher  was  over  behind  the 
hill  and  Mr.  Johnnie  was  on  this  side  of  the 
bill,  and  Fletcher  was  out  of  my  sight  when  I 
turned  over  the  hill,  and  Mr.  Williams  went 
across  over  the  hill  from  where  we  were  to 
where  Fletcher  was,  and  that  put  him  out  of 
my  sight,  and  I  did  not  see  him  shoot  Fletcher, 
but  I  left  him  there  with  a  shotgun  in  his  hand. 
When  I  went  on  back  to  where  I  left  Fletcher 
and  to  where  I  heard  the  shot,  and  when  I  got 
there,  Fletcher  was  dead,  and  Mr.  Williams 
was  standing  there,  about  as  far  from  Fletcher 
as  to  the  side  of  the  wall  there,  10  or  15  feet, 
I  reckon,  just  about  that  distance;  I  had  come 
up  then  with  the  mattock  and  spade.  Then 
Mr.  Johnnie  dug  with  the  mattock  and  I  shov- 
eled the  dirt  out.  Mr.  Johnnie  didn't  say  any- 
thing to  me  at  that  time  when  we  were  digging. 
When  I  got  back  there  and  Fletcher  was  dead 
and  Mr.  Johnnie  was  standing  there  with  the 
shotgun,  all  he  said  was,  'Let  us  dig  it  right 
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here;  dig  the  hole  right  here.'  That  was  right 
by  the  body,  and  we  dug  the  hole  right  there,  a 
long  hole  like  a  grave,  and  Mr.  Johnny  he  dug 
with  the  mattock  and  I  shoveled  it  out  I 
th rowed  out  the  dirt,  and  he  picked  it  up  with 
the  mattock.  When  we  got  it  deep  enough 
then  we  put  Fletcher  in  and  covered  him  up. 
After  we  got  him  covered  up  we  plowed  over 
him  again  and  he  says:  'Clyde,  I  don't  want  to 
hear  nothing  from  this.  There  is  nobody  knows 
about  this  but  just  me  and  you.'  He  says,  'If 
I  ever  hear  it  come  out  I  will  know  where  it 
come  from.'  I  says,  *Mr.  Johnnie,  I  ain't  going 
to  say  nothing  about  it  to  nobody.'  That  was 
the  last  one  killed  to  my  knowing." 

The  field  where  Fletcher  Smith  was  killed 
was  about  a  mile  from  Huland  Williams' 
house. 

WItnofss  had  no  money  interest  In  the  de- 
fendant's business,  had  nothing  to  do  with 
his  business,  and  never  hired  any  men  nor 
paid  any  out  of  the  stockade.  He  just  work- 
ed for  the  defendant  for  wages.  After  the 
witness  was  aiTOsted  he  went  off  with  the 
sheriff  and  others  and  identified  the  bodies 
of  11  men,  but  did  not  tell  them  what  he 
knew  as  to  the  cause  of  their  deaths.  The 
witness  did  not  wish  to  get  rid  of  any  of 
the  men  killed,  as  there  was  nothing  about 
which  they  could  hurt  him.  Quoting  wit- 
ness: 

"1  had  to  do  what  Mr.  Johnnie  [the  defend- 
ant] told  me.  I  was  afraid  not  to  do  it.  I 
knew  I  had  to  do  what  he  told  me.  *  *  * 
When  the  boys  [defendant's]  come  back  from 
the  war  he  hired  me  for  wages.  When  they 
was  gone  and  he  hired  me  for  wages,  l\e  was 
looking  to  me  to  see  after  these  hands,  these 
men.  When  Mr.  Williams'  boys  were  in  the 
war,  he  was  boss  himself;  he  didn't  have  any- 
body. I  was  not  a  boss  then.  I  may  have  been 
called  his  boss  for  B  or  4  years.  I  don't  think 
it  was  4,  but  it  was  turning  into  3  years.  There 
were  .  three  plantations  there.  •  •  ♦  My 
boss  job  begun  after  the  Armistice  was  signed 
and  his  boys  come  home,  and  Le  got  some  of 
those  stockade  boys;  he  told  me  be  was  looking 
to  me  to  see  after  them.  His  boys  were  there 
to  see  after  their  own  boys;  they  had  to  see 
after  their  own  farms.  Mr.  Johnnie  [the  de- 
fendant] told  me  he  was  looking  to  me  to  see 
after  them  boys  on  his  place.  Nobody  was 
oompelling  me  to  boss;  he  told  me  he  was  look- 
ing to  roe  to  look  after  them,  and  I  told  him, 
*Yes,  sir.'  I  didn't  want  to  say  'No/  and  I 
just  proceeded  to  boss  because  I  was  afraid 
to  say  'No.'  Whatever  he  told  me  to  do,  if  it 
was  against  my  will,  I  would  go  on  and  do  it. 
I  had  been  there  13  years.  I  was  there  long 
enough  to  find  out  you  had  to  go  ahead  abd 
do  what  he  said,  and  I  stayed  there  with  him 
two  or  three  weeks  after  the  first  killing  hap- 
pened. I  stayed  right  on  there  with  him, 
after  this  Yellow  river  killing,  something  like 
two  or  three  weeks.  I  didn't  try  to  leave.  I 
was  afraid  to  try  to  leave,  and  I  didn't  try  to 
leave.  I  did  try  to  leave  once.  I  made  a  trade 
with  Mr.  Elston,  and  he  jumped  onto  me  about 
it,  and  I  never  did  try  to  leave  any  more.  I 
didn't  try  to  leave,  because  I  didn't  want  to 


have  any  more  trouble  with  him.  Mr.  Wil- 
liams told  me  we  had  to  get  rid  of  these  boys. 
*  *  *  They  have  never  told  me  the  best 
thing  I  could  do  was  to  put  it  on  Williams,  and 
get  off  light  myself;  none  of  them  told  me 
nothing  like  that  That  is  not  the  real  motive 
I  am  doing  this  for.  I  ain't  putting  no  more  on 
Mr.  Williams  than  his  part,  and  I  ain't  telling 
any  more  on  myself  than  my  part.  I  don't 
know  nothing  about  getting  off  lighter.  I  don't 
know  nothing  only  what  they  tell  me.  I  don't 
know  how  it  will  be  until  after  the  trial.  No- 
body told  me  I  would  get  off,  and  nobody  told 
me  I  would  get  off  light.  •  •  *  I  told  the 
lawyers  I  had  been  down  there  to  the  bridge  to 
see  Peterson;  he  was  in  a  swelled-up  condi- 
tion; his  face  was  swelled;  his  body  was  swell- 
ed. I  recognised  him  as  his  body.  I  knowed 
it  was  him,  and  I  knowed  him  by  other  things. 
I  knowed  how  he  tied  his  shoes.  I  knowed  him 
by  the  shoes  and  the  weights  that  were  shown 
to  me,  and  by  his  face;  that  is  the  way  I  rec- 
ognized him.** 

Ivessie  May  Benton,  colored,  testified  in 
behalf  of  the  state  as  follows:  At  the  time 
of  the  trial  and  in  February,  1921,  she  was 
living  on  the  place  where  Hulnnd  and  Leroy 
Williams,  sons  of  the  defendant,  resided. 
She  cooked  for  them,  and  also  for  all  "the 
hands"  on  the  place,  some  of  whom  were 
Lindsey  Peterson,  WiU  Preston,  Harry  Price, 
Johnnie  Green,  Will  Givens,  Charlie  Oiis- 
holm,  Artis  Freeman,  and  Fletcher  Smith. 
Two  government  agents  came  to  the  place 
where  witness  lived.  On  Saturday  about 
two  weeks  after  they  came  was  the  last  time 
witness  saw  Lindsey  Peterson,  Will  Preston, 
and  Harry  Price.  Witness  saw  the  defend- 
ant on  that  Saturday  on  the  place  where  she 
lived,  as  she  was  carrying  dinner  to  the 
hands  who  lived  there  and  for  whom  she 
cooked.  She  met  him  going  towards  the 
house  where  his  sons  lived,  and  all  he  oaid 
to  the  witness  was  to  ask  her  If  she  had 
met  Artis  Freeman,  and  she  responded  that 
she  had  not  seen  him.  Artis  was  not  there 
for  dinner,  and  "they  said  he  was  going 
home."  Witness  gave  Llndsey  Peterson,  WiU 
Preston,  and  Harry  Price  their  dinners  that 
day.  Peterson  went  to  the  house  to  get  a 
pair  of  shoes  and  a  pair  of  overalls  witness 
had  patched  for  him.  Huland's  wife  gave 
him  a  white  shirt,  and  Peterson  got  on  his 
mule  and  went  back  to  the  place  where  the 
hands  were  at  work.  She  never  saw  him. 
Will  Preston,  and  Harry  Price  afterwards. 

Claud  Freeman,  colored,  testified  as  a 
state's  witness  substantially  as  follows: 
Witness  lives  on  the  Hulnnd  Williams  place. 
He  has  worked  for  the  defendant  and  his 
boys  for  13  years,  3  years  on  the  Hnland 
place,  and  the  balance  of  the  time  he  worked 
for  the  defendant.  Witness  was  at  work  on 
the  Huland  place  on  a  Saturday  In  the  early 
part  of  the  year  1921,  when  the  defendant 
came  to  where  witness  and  other  hands  were 
at  work,  among  them  Peterson,  Preston,  and 
Price.    The  defendant  told  these  three: 
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"He  would  let  them  go  home  if  they  wanted 
to  go;  they  told  him  they  wanted  to  go.  Then 
Mr.  Williams  [the  defendant]  told  them  when 
they  drove  them  hogs  down  there,  to  take  them 
down  that  Saturday  night,  and  then  that  Sat- 
urday night  or  the  next  Sunday  morning  he 
would  let  them  go." 

They  left  the  field  about  two  hours  by  sun, 
and  that  was  the  last  time  witness  ever 
saw  them.  About  two  weeks  afterwards  wit- 
ness saw  the  dead  bodies  of  Peterson  and 
Preston  near  a  bridge  across  a  river,  but 
he  did  not  know  the  name  of  the  river. 

R'ena  Manning,  colored,  a  witness  for  the 
state,  testified,  in  substance,  as  follows:  She 
is  the  wife  of  Clyde  Manning,  and  lives  with 
him  on  the  defendant's  plantation  and  cooks 
for  him,  and  has  been  doing  so  for  nearly 
two  years.  She  knew  Lindsey  Peterson,  Will 
Preston,  and  Harry  Price,  nicknamed 
•Foots."  They  lived  on  the  Huland  Wil- 
liams place.  But  she  had  seen  them  at  the 
house  of  the  defendant  Quoting  the  wit- 
ness: 

"I  remember  the  last  time  I  seen  them  men; 
I  could  not  tell  you  exactly,  but  it  was  the  time 
they  drove  some  hogs  down  to  Mr.  Johnnie's 
house;  that  was  the  last  time  I  seen  them, 
down  to  Mr.  John  Williams'  bouse.  I  didn't 
see  them  drive  the  hogs,  but  I  seen  the  hogs 
the  next  morning  in  Mr.  Johnnie  Williams'  lot, 
close  to  the  house;  the  house  sets  on  that 
side  of  the  road  and  the  lot  is  on  that  side  (in- 
dicating). My  house  was  not  very  far  from 
Mr.  Williams'  home  house,  just  down  the  road 
a  little  piece.  The  last  time  I  seen  them  three 
men,  Lindsey  and  Will  and  Foots,  they  went 
home  with  us  from  Mr.  Johnnie's  house;  it  was 
Saturday  night.  They  eat  supper  at  the  house 
and  just  come  on  down  home  with  as;  they 
eat  supper  at  Mr.  John  Williams'  house  that 
Saturday,  Charlie  Chisholm,  Harry  Price,  Will 
Preston,  and  Peters,  and  Clyde,  my  husband. 
I  cooked  supper  at  Mr.  Williams'  kitchen,  and 
I  got  through  washing  dishes,  and  we  all  went 
home,  down  to  my  house,  where  I  stayed  at; 
all  them  boys  and  me  made  a  fire  and  set  down 
by  the  fire  and  was  talking,  and  Mr.  Johnnie 
Williams  come  and  knocked  on  the  door,  and 
Clyde  opened  the  door  and  he  told  Clyde  he 
wanted  them  to  go  off  a  piece  with  him.  I 
seen  Mr.  Williams  at  the  door.  Clyde  got  up, 
and  all  them  went  on  with  him,  all  the  boys  that 
were  in  the  house;  they  were.  Lindsey  Peter- 
son, Will  Preston,  and  Foots,  and  Clyde,  and 
Charlie  Chisholm,  all  got  up.  I  didn't  know 
where  they  were  going.  After  they  went  out 
I  heard  the  car  start  up,  and  that  is  all  I 
heard;  it  was  a  Chandler  car.  It  sounded  np 
towards  Mr.  Johnnie's  house.  Mr.  Johnnie 
had  a  Chandler  car;  it  come  from  the  direction 
of  his  house:  that  was  not  very  long  after 
they  left  the  house;  the  car  started  up  just 
about  the  time  they  could  go  up  there.  I  heard 
it  crank  up.  I  don't  know  whether  it  moved  off 
or  not.  1  heard  the  cranking  up.  The  next 
after  that  I  seen  Clyde  he  come  back  home.  I 
guess  it  was  about  12  o'clock.  My  clock  wasn't 
running.  I  know  I  had  been  asleep.  Charlie 
Chisholm  didn't  come  back  with  him,  Harry 
Price,  FooCs,  nor  WiU  Preston;   none  of  them 


come  back  with  him,  and  I  never  seen  them 
afterwards,  and  I  don't  know  where  they  went, 
and  don't  know  what  became  of  them." 

Witness  further  testified: 

''We  hadn't  been  there  [at  her  house]  bat 
about  30  minutes  when  the  knock  was  on  the 
door;  that  was  Mr.  Johnnie  Williams  who 
knocked  on  the  door.  I  seen  him.  *  «  *  He 
didn't  say  anything  about  these  other  niggers 
going  off  with  him.  Clyde  told  these  other  nig- 
ger&  to  come  on.  When  he  told  them  to  come 
on  they  all  went  off  together.  They  all  went 
out  the  door.  I  don't  know  which  way  they 
went.  I  didn't  go  to  see;  i^  was  dark.  I  know 
I  it  was  Mr.  Johnnie  Williams  who  come  to  the 
door  and  knocked;  the  light  was  shining  in 
the  house,  and  he  was  standing  in  the  door» 
and  I  could  see  him  good.  I  don't  know  which 
way  they  went.  I  know  they  went  out  of  the 
house,  and  afterwards  I  heard  the  car  start, 
just  about  in  time  that  they  had  to  walk  out  of 
the  bouse  and  get  there,  and  then  the  car 
cranked  up.  I  have  seen  the  Ford  car,  and  I 
know  a  Ford  when  I  see  one,  and  I  have  rode 
in  them;  and.  I  seen  the  Chandler  car  and  I 
have  rode  in  it.  I  don't  know  all  about  it.  but 
I  know  a  Chandler  car  from  a  Ford  when  I  see 
them.  The  Ford  makes  a  louder  noise  crank- 
ing than  the  Chandler.  I  know  that  was  the 
Chandler  car  cranking  up  that  night;  nobody 
told  me  to  say  it  was.  I  heard  it.  I  could  tell 
the  Chandler,  the  way  it  exhausted.  I  know 
that  was  the  Chandler,  and  it  was  not  a  Ford, 
and  I  heard  it.  That  is  all  I  know  about  it. 
Clyde  came  back  about  12  o'clock,  I  reckon. 
He  said  he  had  been  to  a  party.* 


*f 


B.  L.  Johnson  testified  as  a  witness  for  the 
state  substantially  as  follows: 

He  is  the  sheriff  of  Newton  county.  Part  of 
the  Yellow  river  and  Allen's  bridge  over  it  are 
in  Newton  county.  The  river  at  that  bridge 
is  a -good-sized  stream,  and  ordinarily  there  is 
water  enough  there  to  drown  a  man  in.  It  is 
something  like  12  or  14  miles  from  the  defend- 
ant's home  in  Jasper  county  to  Allen's  bridge 
across  Yellow  river.  Something  like  two  weeks 
prior  to  the  trial  Clyde  Manning  was  taken  in 
charge  by  the  witness,  to  be  held  as  a  material 
witness  in  the  case.  He  was  placed  in  jafl, 
carried  before  the  grand  jury,  and  then  he  was 
taken  down  to  Allen's  bridge  in  Newton  county 
to  see  if  he  could  identify  some  bodies  that  the 
witness  and  others  had  buried  there.  The  wit- 
ness and  others  "uncovered  the  bodies  and 
he  [Manning]  looked  at  them  for  the  purpose 
of  identifying  them." 

("As  the  result  of  the  information  we  got 
from  Clyde  Manning  we  found  five  dead  bodies. 
We  carried  this  negro  down  into  Jasper  coun- 
ty on  Mr.  Williams'  place,  and  in  his  pasture 
he  pointed  out  three  graves.  After  uncover- 
ing these  bodies  there  and  being  identified  as 
the  bodies  of  the  ones  I  have  just  told  yon',  then 
he  carried  us  4%  or  5  miles,  I  judge,  to  a 
place  they  called  the  Campbell  place,  and  there 
he  pointed  out  two  more  graves  or  places,  and 
we  uncovered  them  and  he  identified  them. 
They  were  negroes.  There  were  wounds  on 
two  of  them  that  I  noticed  specially.  They 
had  wounds  in  the  head.  I  could  not  tell  wheth- 
er the  skulls  were  broken,  but  they  had  been 


Qwu) 


WILLIAMS  V.  STATB 

(110  S.B.) 


295 


hit  in  the  head.    *    *    *    It  was  a  week  ago 

last  Saturday."  The  body  of  Fletcher  Smith 
indicated  that  there  was  a  wound  on  the  side 
of  his  head.  Witness  did  not  examine  it  suffi- 
ciently to  say  whether  the  wound  was  made  by 
a  shot  or  a  blow.  The  place  where  Fletcher 
Smith  was  buried  was  in  a  cornfield,  and  the 
corn  had  been  planted  over  him.  The  witness 
and  others  dragged  the  river  at  Waters*  bridge* 
and  found  three  dead  bodies  in  the  river.  They 
were  found  about  a  week  ago.  One  of  the 
bodies  had  a  sack  of  rocks  tied  to  it  and  a 
trace  chain  around  the  neck.  The  other  two 
were  tied  together,  and  were  weighted  down 
with  a  big  piece  of  iron.) 

The  witness  saw  the  bodies  found  at  Yellow 
river  bridge,  called  Allen's  bridge,  and  under- 
stood them  to  be  the  bodies  of  Lindsey  Peter- 
son and  Will  Preston.  From  the  bodies  they 
appeared  to  be  good-sized  men.  The  bodies 
were  in  a  fair  state  of  preservation:  and  if 
witness  had  known  the  men  during  life,  he 
could  have  identified  the  bodies  as  theirs. 

No  other  evidence  was  submitted  by  the 
state. 

The  defendant  introduced  no  evidence,  but 
made  a  statement  to  the  Jury,  the  substance 
of  which  was  to  the  following  effect: 

He  would  be  55  years  old  next  October.  He 
had  a  wife  and  12  living  children.  He  had  al- 
ways endeavored  to  be  law-abiding,  and  had 
endeavored  to  train  his  children  to  be  like- 
wise. His  four  eldest  boys  were  among  the 
first  to  volunteer  in  the  late  war.  All  of  them 
made  fine  records,  and  when  the  war  closed 
were  hoiiorably  discharged.  Neither  he  nor 
any  of  his  boys  had  ever  been  charged  with 
the  commission  of  crime.  He  owned  a  planta- 
tion in  Jasper  county,  but  not  so  large  as  the 
newspapers  had  reported,  and  it  could  not  now 
be  sold  for  a  sufficiency  to  pay  his  indebtedness.' 
He,  like  most  farmers  he  knew  had  done,  at 
different  times  had  paid  the  fines  of  negroes 
convicted  of  crime,  or  had  gone  on  their  bonds 
under  actual  contracts  with  them  to  work  for 
him  until  the  fines  were  repaid  him,  or  until 
they  had  been  discharged  on  the  bonds.  In 
many  instances  they  had  remained  with  him 
and  worked  for  agreed  wages. 

About  two  months  prior  to  the  trial,  the 
federal  officers  came  to  his  place  and  stated 
that  they  were  making  investigations  to  ascer- 
tain if  the  laws  against  peonage  were  being 
violated.  He  told  the  officers  that  he  would 
gladly  give  them  all  the  information  that  he 
could,  and  •would  show  them  everything  they 
desired  to  see;  that  everything  was  open,  and 
they  were  at  liberty  to  make  the  fullest  inves- 
tigation, and  he  would  give  them  all  the  aid 
he  could  in  doing  so.  He  said  to  the  officers 
that  he  would  like  to  know  the  law  of  peonage, 
and  one  of  them  replied,  "If  you  pay  a  negro's 
fine  or  go  on  his  bond  and  work  him  on  your 
place,  he  says  you  are  guilty  of  peonage."  De- 
fendant replied,  "Well,  if  that  is  the  case,  I 
and  most  of  the  people  who  have  done  anything 
of  the  sort  are  guilty  of  peonage." 

The  officers  stated  that  they  desired  to  see 
several  of  the  hands  they  named.  He  told  them 
that  those  hands  lived  on  the  place  of  his  son 
Huland,  and  that  defendant  would  go  with 
them  to  that  place  and  render  them  all  the  aid 


he  could  in  whatever  investigation  they  desired 
to  make.  He  took  the  officers  in  his  car  and 
went  with  them  to  the  Huland  place,  where 
they  talked  privately  to  a  number  of  the  ne- 
groes living  there.  When  they  were  ready 
to  return,  the  defendant  took  them  in  his  car 
back  to  his  home.  He  inquired  of  them  their 
opinion  as  to  the  surroundings,  and  they  re- 
plied that  they  were  much  better  than  they 
expected  to  find;  that  the  negroes  were  well 
dressed  and  appeared  to  be  well  fed;  and,  while 
the  defendant  might  be  technically  guilty  of 
peonage,  they  thought  he  need  not  have  any 
fear  that  a  case  would  be  made  against  him 
in  the  federal  court.  No  such  case  was  ever 
made. 

The  next  morning,  after  the  officers  left,  ''I 
called  all  my  hands.  They  were  gathered 
around  the  woodpile  up  there.  I  called  every 
one  of  them  np.  I  says,  'Boys,  all  of  you  who 
want  to  leave,  I  want  you  to  talk  up.'  I  says, 
'The  federal  officers  have  been  up  here  and  got 
everything  stirred  up.'  I  says,  'What  they  say 
about  peonage  and  all,  if  you  want  to  stop  right 
off  you  can  do  so,  and  yon  can  give  me  any  trou- 
ble you  want  to;'  and  I  says,  'All  of  you  who 
want  to  go,  there  is  the  road;  you  can  just  go 
right  on  off;  you  are  at  perfect  liberty  to  go.' 
It  went  on  till  Saturday  at  noon.  So  Saturday 
I  says,  'Boys,  I  am  going  to  Jackson  to-day;  all 
who  want  to  go  with  me  can  go.' "  One  of 
them,  Artis  Freeman,  said  he  wanted  to  go  to 
see  his  folks,  and  defendant  took  him  in  his 
car  as  far  as  Mr.  Bunny's.  Artis  said  he  would 
like  to  return  to  the  defendant,  and  requested 
defendant  to  meet  him  at  McDonough  to  take 
him  back.  Defendant  promised  to  do  this,  but 
subsequently  decided  not  to  do  it.  This  was 
on  Saturday. 

Along  about  dark,  "Lindsey  Peterson,  Will 
Preston,  and  Foots  come  up  driving  some  hogs, 
and  they  turned  them  in  the  lot,  and  in  a  little 
bit  Clyde  Manning  and  Charlie  Chisholm 
*  ♦  •  come  on  in  the  wagon.  ^  ♦  ♦  Well, 
Lindsey  Peterson,  Will  Preston,  and  Foots,  the 
three  I  mentioned,  says,  *Mr.  Johnnie,  we  taken 
a  notion  we  want  to  go  and  see  our  folks.'  I 
said,  'That  is  perfectly  all  right*  But  they 
said,  *We  want  to  come  back.'  I  said,  *That 
is  all  right;  if  you  want  to  go  and  come  back, 
you  can  come  back  yourselves;  that  is  per- 
fectly all  right  with  me.*  I  gave  each  of  them 
$5,  and  told  them  that  I  would  take  them  to 
the  train  the  next  morning,  if*  they  wanted  to 
go,  and  they  'said,  'All  right.'"  Defendant 
had  never  seen  Peterson,  Preston,  and  Price 
since.  He  gave  Clyde  Manning  and  Charlie 
Chisholm  each  a  half  dollar,  as  they  said  they 
wished  to  go  to  a  supper.  Defendant's  wife 
and  small  children  were  the  only  ones  then  at 
home.  Defendant  then  went  into  his  honse  and 
remained  there  all  night,  never  left  it  all 
night.  None  of  the  negroes  came  up  next 
morning,  except  Clyde  Manning,  and  "I  asked 
him  where  were  the  other  boys,  and  he  replied 
that  they  left  last  night,  and  hadn't  returned." 
Although  they  were  owing  the  defendant,  he 
had  given  them  the  money  to  go  and  return  on, 
and  had  elpected  them  to  come  back. 

Using  the  language  of  the  defendant: 

*'I  heard  down  there  in  a  few  weeks  that 
some  negroes  had  been  found  in  Middle  river 
over  there,  and  Bberhart  said  he  knew  th« 
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negroes,  and  knew  they  come  from  my  place; 
«o  I  beard.  Like  any  other  man  I  went  to  see 
Eberhart,  and  I  says,  'Eberhart,  I  heard  you 
said  you  knew  these  niggers  and  knew  they 
come  from  my  place;'  and  I  says,  *If  you  did, 
I  want  to  see  them  and  see  if  they  are  my  nig- 
gers, and  if  they  are  I  can  identify  them  too/ 
He  said,  'Mr.  Johnnie,  I  didn't  know  them  and 
didn't  make  any  such  remark.*  He  said,  'You 
can  ask  the  coroner.'  I  said,  'That  is  all  right' 
I  said,  'If  you  said  you  knew  them  and  thought 
they  were  mine,  I  wanted  to  investigate  and 
see  if  they  were  niggers  from  my  house.'  So  I 
went  on  over  to  Mr.  Polk's  store.  I  told  them 
what  I  heard  Eberhart  said.  Several  of  the 
jury,  some  one,  said  he  didn't  think  Eberhart 
said  that;  he  knew  he  didn't  say  that  before 
the  jury;  he  says,  'I  don't  hardly  think  any 
man  could  have  known  them;  I  could  not  have 
identified  them.'  I  said,  *If  they  were  from  my 
house  I  would  have  identified  them  and  did  ev- 
erything I  could  to  catch  the  one  who  did  it,* 
I  said,  *If  they  were  put  in  the  shallow  water 
they  were  put  in  there  for  a  purpose;  there  is 
no  question  about  that.'  ♦  •  •  If  I  had  done 
this  crime,  gentlemen,  I  would  have  certainly 
known  them,  and  I  had  plenty  of  time,  and  I 
would  have  certainly  have  been  plumb  away 
from  here  where  they  could  never  had  put 
their  hands  on  me  before  any  bills  was  got,  aft- 
er that  gentleman  over  there  was  asking  me  the 
questions.  I  knew  nothing  about  it;  -  I  don't 
know  nothing  about  it;  and  I  just  simply 
don't  mean  to  leave  and  never  expect  to  leave 
or  anything  when  I  am  falsely  accused  of  any- 
thing." 

Clyde  Manning  and  the  whole  Manning 
crowd  are  very  cruel  towards  negroes.  De- 
fendant bad  to  call  him  down  time  and  time 
again.    Quoting  defendant: 

"As  far  as  the  case  in  Jasper  and  these  other 
oases,  they  are  separate,  as  I  understand,  and 
distinct,  cases,  and  whenever  they  are  called 
for  trial  I  shall  explain  them  to  the  satisfaction 
of  the  jury.  I  don't  think  it  is  necessary  in 
this  trial  to  say  anything  in  regard  to  them. 
But  whenever  they  are  called  I  will  certainly 
explain  them."  Clyde  Manning  has  been  cruel 
to  his  wife;  has  whipped  her  and  run  her  off. 
He  followed  her  over  to  the  Andrew  Newton 
place,  and  would  have  shot  her  had  not  his 
brother  and  sister  knocked  the  pistol  from  his 
hand.  "As  far  as  the  case  I  am  on  trial  for 
now,  I  am  absolutely  innocent.  I  don't  know 
anything  about  that  at  all.  I  didn't  think  any- 
thing about  the  negroes  being  gone  till  they 
found  some,  and  I  heard  what  Eberhart  [was 
reported  to  have  said],  and  I  like  any  other 
man  would  have  done,  or  you  would  have  done, 
I  wanted  to  know  if  the  negroes  were  from 
my  place." 

W.  H.  Key,  of  Monticello,  and  King  ft 
Johnson,  of  Covington,  for  plaintiff  in  error. 

Alonzo  M.  Brand,  Sol.  Gen.,  of  I/ithonia, 
•Callaway  &  Howard,  of  Augusta,  R.  A.  Den- 
ny, Atty.  Gen.,  and  Graham  Wright,  Asst 
Atty.  Gen.,  for  tlie  State. 

FISH,  C.  J.  (after  stating  the  facts  as 
jtbove).  [1  ]  1.  One  ground  of  the  motion  for 
Ji  new  trial  contains  the  entire  testimony  of 


Clyde  Manning,  a  staters  witness,  and  Jointly 
indicted  with  the  defendant  on  trial,  John 
S.  Williams,  relating  to  the  homicides  of 
Harry  Price,  nicknamed  "Foots,"  Johnnie 
Williams,  John  Brown,  called  "Red,"  "LitUe 
BiU"  "Big  John,"  Johnnie  Green,  Willie 
Givens,  Charlie  Chisholm,  and  Fletcher 
Smith.  All  of  such  testimony,  as  it  appears 
in  the  brief  of  evidence  in  the  case,  is  set 
forth  literally  in  this  ground.  The  material 
substance  of  it  is  exhibited  in  the  statement 
of  facts  preceding  this  opinion.  It  Is  alleged 
in  this  ground: 

"Movant  objected  to  the  admission  of  such 
evidence  at  the  time  the  same  was  offered,  and 
did  then  and  there  urge  the  following  grounds 
of  objection  thereto:  (a)  That  such  evidence 
is  irrelevant;  (b)  that  such  evidence  tends  to 
show  the  commission  of  independent  and  dis- 
tinct crimes  and  homicides  not  connected  with 
the  homicide  for  which  the  defendant  is 
•  •  *  being  tried;  (c)  such  evidence  tends 
to  multiply  the  issues  and  raise  collateral  is- 
sues which  the  defendant  is  not  prepared,  and 
j  could  not  be  prepared,  to  meet,  and  is  ex- 
;  ceedingly  prejudicial  to  the  defendant.  All  of 
which  objections  the  court  then  and  there  over- 
ruled, and  admitted  said  evidence  to  the  jury." 

In  succeeding  grounds  of  the  motion  the 
testimony  of  the  witness  Manning,  relating 
to  the  homicide  of  each  of  the  persons  named 
in  the  foregoing  ground  of  the  motion  and 
as  contained  in  that  ground,  is  separately 
set  forth,  and  error  Is  assigned  upon  the  ad- 
mission of  Manning's  testimony  as  to  each 
of  such  homicides,  over  objections  of  the 
movant  as  stated  in  each  ground;  the  ob- 
jections being  the  same  as  specified  In  the 
ground  relating  to  the  admission  of  Man- 
ning's testimony  as  a  whole  in  reference  to 
all  of  the  homicides  except  those  of  Lind- 
sey  Peterson  and  Willie  Preston.  In  view 
of  these  grounds  of  the  motion  we  deemed 
it  advisable  to  fully  set  forth  the  material 
substance  of  Manning's  testimony  in  ref- 
erence to  each  of  the  homicides  about  which 
he  was  permitted  to  testii^. 

The  general  rule  is  that,  on  a  prosecution 
for  a  particular  crime,  evidence  which  in 
any  manner  shows,  or  tends  to  show,  that 
the  accused  has  committed  another  crime 
wholly  independent  from  that  for  which  he 
is  on  trial,  even  though  it  be  a  crime  of  the 
same  sort,  is  irrelevant  and  Inadmissible; 
but  to  this  rule  there  are  several  exceptions. 
Among  them  is  the  admissibility  of  evidence 
showing  or  tending  to  show  the  commission 
of  crimes  other  than  that  for  which  the  ac- 
cused is  on  trial  for  the  purpose  of  showing 
motive,  plan,  or  scheme.  Frank  v.  State,  141 
Ga.  243,  80  S.  E.  1016,  and  authorities  on  the 
subject  referred  to  in  both  the  majority  and 
minority  opinions;  Hill  y.  State,  148  Ga. 
521,  97  S.  E.  442 ;  12  Cyc.  405,  410;  1  Michle 
on  Homicide,  714,  §  166;  Id.  843,  §  172. 

The  contention  of  the  state  is  that  the  tes- 
timony of  the  witness  Manning  as  to  the 
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other  homicides  was  properly  admitted,  be- 
cause it  tended  to  establish  the  motive  of 
the  defendant  and  supply  evidence  of  the 
soheme  adopted  by  him  to  carry  that  motive 
into  effect;  that  his  motive  was  to  destroy 
the  lives  of  those  persons  who  could,  in  his 
opinion,  be  used  as  witnesses  to  establish 
bis  own  guilt,  or  that  of  his  sons,  of  peonage 
or  murder,  and,  having  formed  the  motive 
to  secure  himself  from  danger  of  this  char- 
acter, it  became  necessary,  in  order  that  his 
security  might  be  complete,  that  every  such 
person  answering  to  the  description  of  stock- 
ade laborers  should  be  killed;  that  one  of 
such  persons  was  as  dangerous  to  him  as 
another,  and  to  kill  one  and  leave  the  others 
alive  would  be  a  useless  task.  Therefore, 
that  the  motive  might  be,  if  put  into  execu- 
tion, entirely  effective,  it  involved  the 
scheme  of  killing  every  person  answering 
to  the  description  of  a  possible  witness 
against  him  for  i^eonage;  and  if  this  method 
of  destroying  testimony  was  to  be  effectual. 
It  was  to  be  executed  as  promptly  as  oppor- 
tunity and  other  circumstances  for  secrecy 
might  afford.  Upon  this  theory  of  the 
state's  case  the  testimony  complained  of  in 
these  grounds  of  the  motion  was  properly 
admitted. 

[2]  2.  Error  is  assigned  in  the  motion  up- 
on a  refusal  by  the  court  of  a  timely  written 
request. to  give  in  charge  to  the  jury  the 
following: 

**Wbile  evidence  tending  to  show  the  exist- 
ence of  a  motive  on  the  part  of  the  defendant 
to  commit  the  crime  with  which  he  is  charged 
is  material  and  relevant  in  determining  the 
guilt  or  innocence  of  the  .  defendant,  yet  the 
court  charges  you  that  the  existence  of  a  mo- 
tive on  the  part  of  the  defendant  to  commit  the 
crime  with  which  he  is  charged,  in  and  of  it- 
self, would  not  be  a  sufficient  corroboration  of 
the  testimony  of  an  accomplice,  so  as  to  au- 
thorize the  jury  to  convict  the  defendant  upon 
such  testimony  alone." 

The  court  in  the  general  charge  did  in- 
struct the  jury  as  follows: 

"The  jury  will  not  be  authorized  to  convict 
upon  the  testimony  of  an  accomplice,  unless 
that  accomplice's  testimony  is  corroborated  by 
other  evidence  in  the  case,  either  direct  or 
circumstantial.  While  it  is  true  that  the  suffi- 
ciency of  the  circumstances,  for  the  purpose  of 
corroboration,  is  a  matter  for  the  determina- 
tion of  the  jary,  and  the  law  cannot  lay  down 
a  rule  to  measure  the  extent  of  corroboration 
necessary,  still,  where  the  only  witness  is  an 
accomplice,  the  corroborating  di^umstances  re- 
ferred to  must  be  such  as  to  connect  the  de- 
fendant with  the  perpetration  of  the  crime,  and 
tend  to  show  his  participation  therein.  In  or- 
der to  convict  the  defendant  upon  the  evidence 
of  an  accomplice  alone,  the  corroborative  evi- 
dence must  tend  to  connect  the  defendant  with 
the  identical  crime  for  which  he  is  being  prose- 
cuted." 

Of  course,  motive,  of  and  by  itself,  with- 
out more,  cannot  be  sufficient  evidence  to 


authorize  the  conviction  of  one  accused  of 
the  commission  of  the  crime. 
It  is  stated  in  16  Cyc.  707,  S  1443,  that— 

"Evidence  of  the  existence  of  a  motive  on  the 
part  of  the  accused  to  commit  the  crime  with 
which  he  is  charged  is  not  sufficient  corrobora- 
tion" of  the  testimony  of  an  accomplice. 

To  support  this  statement  the  following 
cases  are  cited:  People  v.  Becker,  210  N. 
Y.  274,  104  N.  H  396 ;  Vails  v.  State.  50  Tex, 
Cr.  R.  340,  128  S.  W.  U17.  In  Becker'a 
Oase^  syllabus  1  is: 

"Where  accused's  connection  with  the  crime 
is  established  entirely  by  the  testimony  of  con- 
fessed accomplices,  evidence  that  accused  had 
a  motive  for  the  commission  of  the  crime,  while 
important,  will  not  of  itself  supply  the  neces- 
sary corroboration  to  sustain  a  conviction." 

In  the  opinion  of  the  majority  of  the 
court,  delivered  by  Hiscock,  J,  it  was  said: 

"There  is  no  doubt  that  evidence  of  motive 
for  the  commission  of  a  crime  may  be  impor- 
tant, although  it  is  perfectly  well  settled  that 
it  does  not  of  itself  supply  the  necessary  cor- 
roboration required  by  the  statute.  But  the 
evidence  of  such  motive  in  this  case  is  not  very 
satisfying.' 


ff 


In  the  concurring  opinion  of  Miller,  J.^ 
it  was  said: 

"They  [the  facts  set  forth]  do  not  singly  or 
together  tend  to  connect  the  defendant  with 
the  commission  of  the  crime.  They  do  furnish 
ground  for  argument  on  the  question  of  motive, 
and  they  do  show  the  defendant's  relations 
*  ^  *  with  the  'gunmen'  [who  killed  Rosen- 
thal, the  deceased].  Proof  of  motive  is  al- 
ways of  great  importance;  but  it  is  a  novel 
proposition  to  me  that  such  proof  in  and  of 
itself  tends  to  establish  the  defendant's  par- 
ticipation in  the  crime  or  supplies  the  cor- 
roboration of  accomplices  which  the  law  re- 
quires. See  People  r.  Ledwon,  163  N.  X.  10, 
20,  46  N.  B.  1046." 

In  Ledwon's  Case,  153  N.  Y.  10,  46  N.  E. 
1046,  the  controlling  issue  of  fact  was  wheth' 
er  the  deceased  was  murdered  or  conunitted 
suicide.  It  does  not  appear  that  there  was 
any  testimony  given  by  an  accomplice,  and 
in  the  opinion  it  was  said: 

"The  existence  of  a  motive  is  of  little  or  no 
importance  in  a  case  where  there  is  no  proof 
of  the  commission  of  a  crime.  When  circum- 
stances point  to  guilt  a  motive  to  commit  the 
crime  may  turn  the  scale  against  the  accused. 
Motive  alone  can  never  prove  guilt,  though  it 
may  strengthen  circumstantial  proof  of  guilt 
derived  from  other  sources.'* 

The  ruling  in  this  case  Is  therefore  not  In 
point  as  to  the  question  now  under  dlscua- 
sion. 

It  was  held  in  Vails'  Case  that— 

"A  motive  for  doing  a  criminal  act  is  not  of 
itself  evidence  corroborating  the  testimony  of 
an  accomplice;  and  the  mere  fact  that  any  one 
may  have  an  ill  will  towards  a  third  person,  aa 
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indicated  by  b!8  statements,  is  not  evidence 
corroborating  tbe  testimony  of  an  accomplice 
in  an  assault  on  the  third  person." 

In  the  opinion  it  was  said: 

"While  it  may  be  said  that  the  criminal  in- 
timacy that  had  previously  existed  between 
Vails  [the  defendant]  and  Jones'  wife  [wife  of 
the  deceased]  might  be  regarded  as  a  motive 
to  want  to  have  Jones  put  out  of  the  way,  yet 
motive  for  doing  of  an  act  cannot  of  itself  be 
considered  as  evidence  corroborating  the  com- 
mission of  crime  standing  alone.  The  fact  that 
a  man  may  have  ill  will  towards  another  or 
wish  him  harm  and  express  his  dislike  in  vig- 
orous language  ought  not  to  put  him  at  the 
mercy  of  a  confessed  criminal." 

The  verdict  finding  the  defendant  guilty 
in  that  case  was  set  aside,  because  there 
was  no  evidence  to  corroborate  the  testi- 
mony of  the  accomplice.  It  appears,  there- 
fore, that  in  the  cases  of  Becker  and  Vails 
motive  was  the  only  relevant  circumstance 
relied  on  by  the  state  to  support  the  testi- 
mony of  an  accomplice;  and  it  was  conse- 
quently held  that  motive  alone  would  not 
suffice. 

[10]  In  the  case  at  bar  the  state  did  not 
rely  solely  on  motive  to  corroborate  the  tes- 
timony of  an  accomplice,  but  contended  that 
there  were  other  circumstances  appearing 
from  the  testimony  of  other  witnesses  tend- 
ing to  corroborate  Manning's  testimony,  and 
connecting  the  defendant  with  the  commis- 
sion of  the  crime  charged  against  him.  A 
brief  summary  of  such  circumstances,  which 
the  state  contends  were  established,  is  as 
follows:  The  discovery  by  the  United  States 
government  agents,  in  their  Investigation, 
of  two  buildings  apparently  constructed  for 
tbe  housing  and  guarding  of  negroes,  one 
on  the  defendant's  place,  and  the  other  on 
the  place  occupied  by  his  sons  Huland  and 
Leroy;  the  going  of  the  defendant,  during 
the  week  after  the  visit  of  the  government 
agents,  to  Huland's  place,  where  Ldndsey 
Peterson,  Will  Preston,  and  Harry  Price 
lived  and  were  at  work»  and  inquiring  of 
them  if  they  desired  to  go  home,  and,  upon 
their  affirmative  answers,  directing  them 
to  quit  work  in  time  to  drive  some  hogs  down 
to  the  defendant's  place,  and  saying  that 
he  would  take  them  to  the  railroad  station 
either  that  night  or  the  next  morning;  the 
fact  that  they  accordingly  went  to  the  de- 
fendant's place  that  afternoon;  the  going 
of  the  defendant  that  night  to  the  house  on 
his  place  where  Peterson,  Preston,  and  Price 
were,  ostensibly  for  the  purpose  of  carrying 
them  to  the  station ;  their  leaving  with  him  in 
his  automobile ;  such  three  persons  not  being 
afterwards  seen  alive,  and  the  finding  of  the 
dead  bodies  of  several  negro  men  in  a  river 
ten  days  or  two  weeks  after  Peterson,  Ptps- 
ton,  and  Price  disappeared ;  and  the  seeming 
lack  of  interest  on  the  part  of  the  defendant, 
appears  from  his  statement  to  the  Jury, 


to  make  effort  to  ascertain  if  the  bodies 
found  were  those  of  negroes  from  his  or  Hu- 
land's place.  The  fact  that  some  of  these 
circumstances  may  have  tended  to  show 
motive  was  no  reason  why  they  could  not 
be  considered  on  the  question  whether  they 
did  not  also  tend  to  connect  the  defendant 
with  the  commission  of  the  crime  for  which 
he  was  indicted. 

"A  defendant  is  entitled  to  a  concrete  appli- 
cation ol  the  law  to  the  particular  facts  of  a 
case,  if  he  presents  a  timely  written  request 
I  to  charge,  but  he  is  not  entitled  to  an  elabora- 
!  tion  of  the  abstract  law  upon  a  single  phase  of 
the  case  to  such  an  extent  as  will  give  to  it 
undue  prominence."  Harrell  t.  State,  121  Ga. 
607  (5),  49  S.  B.  708. 

The  court  having  given  full,  fair,  and  cor- 
rect instruction  as  to  the  testimony  of  an 
accomplice  and  the  necessity  for  its  corrob- 
oration, as  appears  from  the  above-quoted 
extract  from  the  general  charge,  and  in 
view  of  all  the  circumstances,  other  than 
motive,  upon  which  the  state  relied  to  con- 
nect the  defendant  with  the  crime  charged 
against  him,  and  as  to  which  the  request 
made  no  reference,  the  refusal  to  give  the 
requested  instruction  was  not  cause  requir- 
ing the  grant  of  a  new  triaL 

[3]  3.  In  the  seventeenth  ground  of  the 
motion  error  is  assigned  because  the  court 
permitted  the  witness  Clyde  Manning  to 
testify,  over  objection  of  the  defendant: 

*'I  went  to  identify  11  bodies  after  they  were 
drowned  or  killed." 

In  the  eighteenth  ground  complaint  Is 
made  that  the  court  erred  in  allowing  Man- 
ning to  testify,  over  objection  of  the  defend- 
ant, as  follows: 

"I  went  down  to  the  river  with  that  man  and 
this  man  here  and  the  sheriff  of  this  county, 
and  seen  the  bodies,  and  showed  them,  when 
they  opened  the  grave,  which  was  Peter  and 
which  was  Willie  Preston.  By  Peter  I  mean 
Ifindsey  Peterson.  I  went  with  the  sheriff  to 
the  grave  of  those  men  and  pointed  out  the 
men,  which  was  which,  at  tbe  grave.' 


tt 


The  objections  are  the  same  in  both  in- 
stances, namely: 

**(a)  Such  evidence  is  irrelevant;  (b)  that  the 
identification  testified  to  necessarily  involves 
his  saying  something  and  doing  something, 
and  is  therefore  an  extrajudicial  identification 
made  by  this  witness  not  under  oath,  and  is  in- 
admissible, as  self-serving  and  hearsay;  (c) 
that  such  evidence  is  hearsay;  (d)  that  such 
evidence  is  an  attempt  to  bolster  up  the  testi- 
mony and  corroborate  the  testimony  of  the 
accomplice,  Clyde  Manning,  by  his  own  state- 
ment and  bis  own  conduct  outside  of  the  court- 
room, not  under  oath,  and  is  not  permissible, 
the  rule  being  that  the  accomplice  cannot  cor- 
roborate himself,  and  that  evidence  of  what  he 
said  or  did  outside  the  courtroom,  not  under 
oath,  consistent  with  his  testimony  delivered 
under  oath,  is  inadmissible  to  sustain  him, 
whereas   what  he   says   or  does   outside   the 
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courtroom,  Inconsistent  with  bis  testimonjt 
may,  under  some  circumstances,  be  admissible 
to  impeach  him.** 
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to  some  of  them.  In  the  brief  ft>r  the  plain- 
tiff tn  error  it  is  said  in  reference  to  the 
nineteenth  ground  that — 


As  to  these  grounds  counsel  for  plaintiff 
in  error  say  in  their  brief: 

'*If  the  other  crimes  were  inadmissible,  as 
contended  for,  then  the  admission  of  the  evi" 
dence  set  out  in  this  ground  of  the  amended 
motion  was  error;  and  it  is  so  insisted*  It  is 
further  insisted,  as  pointed  out  in  this  ground 
of  the  amended  motion,  that  it  was  an  eztraju- 
dida]  identiiication  of  the  so-called  11  bodies, 
that  it  was  hearsay,  and  that  it  amounts  in 
fact  to  permitting  the  accomplice  to  bolster  up 
and  corroborate  himself.  All  of  which  objec* 
tions  we  submit  ought  to  have  been  sustained. 
In  Encyclopedia  of  Evidence,  vol.  6,  pp.  935, 
936,  the  rule  is  laid  down  with  authorities 
supporting  it  as  follows:  *An  identification 
made  out  of  court  by  a  witness  or  other  per- 
son cannot  ordinarily  be  shown,  because  hear- 
say.' 'The  previous  hearsay  statements  of  the 
witness  to  identify  are  not  admissible  in  cor- 
roboration of  his  testimony.'  It  is  also  well 
settled  that  the  statements  of  a  witness  con- 
sistent with  his  testimony  delivered  on  the 
trial  are  not  admissible,  and  that  the  witness 
cannot  be  thus  bolstered  up.  Especially  is 
this  rule  applicable  to  the  testimony  of  an  ac- 
complice, under  the  familiar  doctrine  that  he 
cannot  corroborate   himself.*' 

We  have  ruled  that  evidence  as  to  the  oth- 
er homicides  was  admissible.  The  identity 
of  the  dead  bodies  found  was  relevant,  and 
any  witness  with  knowledge  of  their  identity 
was  competent  to  testify  on  the  subject  The 
testimony  of  Manning  that  he  went  to  identi- 
fy the  bodies  and  "showed  them*' — the  sheriff 
and  others — which  was  Peterson's  and  which 
was  Preston's,  was  not  hearsay.  The  rules 
quoted  by  counsel  refer  to  proof  of  state- 
ments of  a  witness  sought  to  be  shown  by 
another  witness,  therefore  hearsay,  and  are 
not  applicable  here.  And,  for  the  same  rea- 
son, the  other  rule  as  stated  by  counsel  does 
not  apply,  namely,  ''that  the  statements  of  a 
witness  consistent  with  his  testimony  de- 
livered on  the  trial  are  not  admissible,  and 
that  the  witness  cannot  be  thus  bolstered 
up."  It  was  not  sought  to  prove  by  another 
any  statements  of  Manning.  He  was  al- 
lowed to  testify  merely  as  to  acts  of  his 
own.  The  objections  urged  to  the  testimony 
were  not  good. 

4.  In  three  other  grounds  of  the  motion, 
viz,  the  nineteenth,  twentieth,  and  twenty- 
first,  error  was  assigned  on  the  admission, 
over  movant's  objection,  of  certain  testi- 
mony of  the  state's  witness  B.  L.  Johnson, 
sheriff.  His  testimony  is  embodied  in  the 
statement  preceding  this  opinion;  and  to 
avoid  repetition  we  have  indicated,  by  plac- 
ing in  parenthesis  there,  the  portion  of  it 
set  forth  and  excepted  to  in  these  grounds. 
Briefly,  it  relates  to  the  finding  of  dead 
bodies  of  negroes  at  several  places  pointed 
out  by  Manning,  to  identification  of  them 
by  him,  and  to  wounds  on  and  weights  tied 


''The  evidence  here  admitted  proceeds  along 
the  same  line  just  discussed  (as  to  the  seven- 
teenth and  eighteenth  grounds),  and  is  subject 
to  the  same  objections  and  to  all  the  objections 
urged  upon  the  admission  thereof  in  this 
amended  ground  of  the  motion,  with  the  addi- 
tional objection,  as  urged  therein,  that  the 
evidence  was  inadmissible  for  the  reason  that 
it  did  not  connect  the  defendant  with  the  iden- 
tical crime  for  which  he  was  being  tried,  and 
therefore  did  not  fall  within  the  scope  of  cor- 
roborating evidence." 

As  to  the  twentieth  and  twenty-first 
grounds  the  brief  states: 

"The  same  reasoning,  principles,  and  deci- 
sions heretofore  discussed,  which  condemn  the 
admission  of  the  evidence  set  out  in  the  seven- 
teenth, eighteenth,  and  nineteenth  grounds  of 
the  amended  motion,  likewise  condemn  the  evi- 
dence admitted  and  complained  of  in  these  the 
twentieth  and  twenty-first  grounds  of  the 
amended  motion;  and  there  is  no  need  to  re- 
peat the  argument  and  decisions  contained  in 
our  previous  discussion." 

In  view  of  our  rulings  as  to  the  objections 
urged  to  the  evidence  set  out  in  the  seven- 
teenth and  eighteenth  grounds,  and  as  to  the 
admissibility  of  evidence  of  homicides  other 
than  that  for  which  the  defendant  was  on 
trial,  the  admission  of  the  testimony  set  out 
in  these  grounds,  over  the  objections  urged 
thereto,  was  not  cause  for  a  new  trial. 

[4]  5.  The  twenty-fifth  ground  of  the  mo- 
tion  is: 


it^ 


'Because  the  following  material  evidence  was 
illegally  admitted  to  the  jury  by  the  court,  over 
the  objections  of  movant,  to  wit,  the  following 
evidence  delivered  by  Clyde  Manning,  a  wit- 
ness for  the  state:  'After  Mr.  Brown  left,  Mr. 
John  S.  Williams  asked  us  what  they  asked  us, 
and  we  told  him  they  asked  us  about  a  boy 
named  Blackstrap;  and  he  asked  us  what  we 
told  him,  and  we  told  him  we  didn't  know  any 
one  named  Blackstrap.  He  didn't  seem  to  be 
satisfied  with  Johnnie  and  what  we  told  him, 
and  he  said,  'If  you  ain't  told  it  all,  if  you  all 
told  anything,  I  will  find  it  out  on  you.'  Black- 
strap was  a  boy  that  Mr.  Marvin  got  last  year. 
I  don't  know  nothing  about  Blackstrap;  be 
was  not  there  very  long  before  he  was  killed; 
he  was  killed  there  at  Mr.  Johnnie's  house,  un- 
der a  little  shelter  there  in  the  yard  by  his 
house,  there  in  his  yard.  Mr.  John  S.  Williams 
asked  if  Mr.  Brown,  the  government  man,  ask- 
ed anything  about  Blackstrap.  He  asked  him, 
'What  did  these  men  ask  him  ?'  and  he  told  him, 
'Did  he  know  a  boy  by  the  name  of  Blackstrap?' 
and  he  said  he  told  him,  "No,  sir.'  He  didn't 
know  of  anybody  by  the  name  of  Blackstrap. 
Mr.  Williams  says,  'If  you  all  told  anything  on 
me;  I  will  find  it  out.*  John  Williams  was 
present  when  Blackstrap  was  killed  in  Mr. 
Johnnie's  yard. 

"Movant  objected  to  the  admission  of  such 
evidence  at  the  time  the  same  was  offered,  and 
did  then  and  there  urge  the  following  grounds 
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of  objection  thereto:  (a)  Such  evideDce  is  ir- 
relevfmt;  (b)  such  evidence  tends  to  show  the 
commission  of  a  distinct  and  independent  crime 
by  the  defendant,  in  no  way  connected  with 
the  crime  for  which  the  defedant  is  now  being 
tried  on  this  indictment,  and  is  therefore  preju- 
dicial to  the  defendant;  which  said  objections 
the  court  then  and  there  overruled  and  admitted 
said  evidence  to  the  jury.'* 

This  evidence  was  objected  to  as  a  whole, 
and  certainly  not  all  of  it,  if  any,  was  sub- 
ject to  the  exceptions  made. 

[6-8]  6-Q.  The  rulings  made  in  these  head- 
notes  require  no  elaboration. 

[9]  10.  There  was  evidence  to  authorize 
the  verdict,  and  the  court  did  not  err  in  re- 
fusing a  new  trial. 

Judgment  affirmed. 

AU  the  Justices  concur, 

(152  Qa.  403) 

HOOKS  V.  STATE.     (No.  2527.) 

(Supreme  Court  of  Georgia.     Dec.   15,  1921. 
Rehearing  Denied  Jan.  13,  1922.) 

(Syllabus  by  the  Court,) 

1.  Criminal  law  <8=>829(4),  1159(4)— CredlMI- 
Ity  of  witnesses  and  effect  to  be  given  defend- 
ant's statements  were  fsr  the  Jury;  Instruc- 
tion as  to  right  to  defend  parent  or  child  held 
covered. 

Dennis  Hooks  and  his  son  Boss  Hooks, 
were  indicted  for  the  offense  of  murder.  Den- 
nis Honks  nlone  was  placed  on  trial,  and  was 
convicted,  with  a  recommendation  for  life  im- 
prisonment. His  motion  for  a  new  trial  hay- 
ing been  overruled,  he  excepted. 

The  testimony  of  the  witnesses  for  the  state, 
several  of  whom  were  eyewitnesses  of  the  hom- 
icide, if  credible,  made  out  a  plain  case  of  mur- 
der against  the  accused.  He  introduced  no 
evidence,  but  relied  upon  his  statement  to  the 
jury,  in  which  he  denied  any  participation  in 
the  alleged  offense,  but  claimed  that,  though 
present  when  the  homicide  was  committed,  all 
be  did  was  lu  the  cai)acity  of  a  peacemaker,  and 
that  he  actively  endeavored  to  prevent  a  fight 
between  his  sou  and  the  deceased.  Of  course, 
the  credibility  of  the  witnesses  was  a  matter 
exclusively  for  the  determination  of  the  jury, 
as  well  us  the  eiToct  they  should  give  to  the 
statement  of  the  prisoner. 

One  ground  of  the  motion  for  new  trial  com- 
plains because  the  judge  failed  to  charge  the 
jury  that  '"parents  and  children  may  mutually 
protect  each  other,  and  justify  the  defense  of 
the  person  or  reputation  each  of  the  other.** 
There  is  no  merit  in  this  complaint,  because  the 
judge  did  instruct  the  jury  as  foUows:  ''Under 
the  law  a  father  and  son  may  mutually  protect 
each  other,  and  justify  the  defense  of  each 
other;  the  general  rule  in  such  cases  being  that 
in  defending  his  son  a  father  may  do  for  his 
son  what  his  son  could  lawfully  do  for  him- 
self." 

2.  Instrvctlons  ea  principals  in  first  and  sac- 
ond  dogroM  authorized  by  avldonoe. 

The  court  did  not  err  in  instructing  the  jozy 
an  to  the  law  of  principals  in  the  first  and  sec- 


ond degree,  and  an  to  the  punishment  for  such 
offenses.  The  charge  on  those  subjects  was  ao- 
thorized  by  the  evidence. 


3.  Homicide  ^=9146,  151(1)— Intentional  hom- 
icide presumed  malicious,  and  burden  on  de- 
fendant to  show  Justification,  etc 

The  court  charged:  'The  law  presumes  ev- 
ery intentional  homicide  to  be  malicious,  untD 
the  contrary  appears  from  circumstances  of 
alleviation,  excuse,  or  justification;  and  it  is  in- 
cumbent on  the  prisoner  to  make  out  such  cir- 
cumstances to  the  satisfaction  of  the  jury,  on- 
less  they  appear  from  the  evidence  produced 
against  him.'*  This  charge  stated  a  correct 
principle  of  law,  and  was  properly  adjusted  to 
the  evidence.  Mann  v.  State,  124  Ga.  760,  63 
S.  B.  324,  4  li.  R.  A.  (N.  S.)  934;  Gaillard  v. 
SUte,  149  Ga.  190,  99  S.  B.  629. 

4.  Instruction  on  reasonable  fears  full  and  oor- 
rect. 

The  court  fully,  correctiy,  and  fairly  in- 
structed the  jury  as  to  the  doctrine  of  reason- 
able fears,  an  applicable  to  cases  of  homicide  and 
as  set  forth  in  Pen.  Code  1910,  |  71,  and  also 
made  n  concrete  application  of  such  doctrine  in 
instructing  the  jury  in  reference  thereto.  It 
follows,  therefore,  that  the  grounds  of  the  mo- 
tion for  a  new  trial  complaining  of  excerpts 
from  the  charge  on  that  subject  are  without 
merit. 

5.  Criminal  law  <g=»9l8(IO,  II)— Court's  inter- 
ruption of  argument  of  defendant's  counsel 
not  cause  for  new  trial. 

One  ground  of  the  motion  for  a  new  trial  is 
to  the  eftect  that  "the  court  erred  in  interrupt- 
ing and  stopping  John  R.  Cooper,  while  he  was 
malsing  the  closing  argument  in  behalf  of  the 
defendant,  and  while  he  was  endeavoring  to  an- 
swer the  statement  and  argument  made  by  Mr. 
Frank  Saffold,  who  was  assisting  the  prose- 
cuting attorney.**  The  court,  in  a  note  to  the 
mot'on  for  a  new  trial,  makes  the  following 
statement:  "Substantially  the  following  occur- 
red during  the  time  that  defendant's  counsel,  Mr. 
Cooper,  was  making  his  concluding  argument 
for  the  defendant  to  the  jury:  The  court  un- 
derstood Mr.  Cooper  to  say  in  his  argument 
that  F.  H.  Saffold,  Esq.,'  associate  counsel  for 
the  state,  in  his  argument  to  the  jury,  lied. 
But  the  court  permitted  counsel  to  finish  his 
sentence  and  the  thought  that  he  was  under- 
taking to  present  to  the  jury.  When  he  had 
thus  concluded  the  sentence,  the  court  inter- 
rupted Mr.  Cooper  in  his  argument  and  asked 
him  the  following  question:  *Mr.  Cooper,  did 
I  understand  you  to  say  that  Mr.  Saffold  lied?* 
Whereupon  Mr.  Cooper  said  that  he  did  not  use 

I  the  term  lied,'  but  used  the  expression  'de- 

<  nial,'  and  then  the  solicitor  general,  Mr.  M.  H. 
Boyer,  arose  and  stated  to  the  court  that  Mr. 
Cooper  did  use  the  word  'denial'  instead  of  the 
word  lied';  and  thereupon  the  court  said  to  Mr. 
Cooper,  *You  are  right;   you  may  proceed  with 

j  your  argument.'  The  court  was  not  requested 
by   counsel  for  the  defendant  to  further  in- 

'  struct  the  jury  in  reference  to  this  point,  and 
no  motion  was  made  on  account  of  such  remark 
of  the  court."    It  is  dear  that  this  ground  does 

1  not  state  a  cause  for  the  grant  of  a  new  trial. 


Ww  other  cases  see  nme  topic  and  KEY-NUMBER  in  all  Kej-Numbered  Digesu  and  Indexes 
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6.  Other  grounds  not  merttorioos. 

Other  grounds  of  the  motion  for  a  new  trial 
complain  of  the  omission  to  charge,  and  of 
certain  excerpts  from  the  charge  of  the  court 
None  of  the  grounds  thus  referred  to  are  mer- 
itorious, or  of  such  character  as  to  require 
elaboration. 

7.  Criminal  law  ^==>935(l)^New  trial  propariy 
denied*  when  evidence  suffldont. 

The  evidence  was  sufficient  to  support  the 
yerdict.  aud  there  was  no  error  in  refusing  a 
new  trial. 

Error  from  Superior  Court,  Treutlen  Coun- 
ty; Eschol  Graham,  Judge. 

Dennis  Hooks  was  oonvlcted  of  murder, 
and  he  brings  error.    Affirmed. 
See,  also,  110  S.  E.  310. 

John  R.  Cooper  and  W.  O.  Cooper,  Jr^ 
both  of  Macon,  William  StalUngs  and  N.  L. 
Gillis,  Jr.,  both  of  Soperton,  and  A.  G.  Saf* 
fold,  of  Vidalia,  for  plaintiff  in  error. 

M.  H.  Boyer,  SoL  Qen.,  of  Hawkinsrille,  R. 
A.  Denny,  Atty.  Gen.,  and  Graham  Wright, 
Asst  Atty.  Gen.,  for  the  State. 

FISH,  C.  J.    Judgment  affirmed. 
All  the  Justices  concur. 
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correct  and  appropriate  instruction  was  not  giT- 
en."  Grant  ▼.  State,  109  S.  E.  502,  decided 
November  17,  1921,  and  authorities  cited. 


(152  Ga.  554)  

SMITH  V.  DUHART.     (No.  2672.) 

(Supreme  Court  of  Geor^^a.     Jan.  18,  1922.) 

(SyUahus  hy  the  Court,) 

1.  Executors  and  administrators  ^=9329(1)^ 
Deed  to  land  held  adversely  Is  void. 

An  administrator  cannot  lawfully  sell  prop- 
erty held  adversely  to  the  estate  by  a  third 
person,  and  a  deed  made  by  an  administrator  to 
land  when  the  same  is  held  adversely  to  the  es- 
tate hy  a  third  person  is  vo?d.  Civil  Code  1910, 
f  4083;  Booth  y.  Younp,  149  Ga.  276,  99  S.  B. 
886:  Davitfe  v.  Southern  Ry.  Co.,  108  Ga.  666, 
84  S.  E.  327. 

2.  Executors  and  administrators  ^=9380(3)— 
Evidence  held  to  show  adverse  holding  at  date 
of  administrator's  deed. 

Under  the  undisputed  evidence  in  this  case 
the  deed  sought  to  be  canceled  was  made  by  an 
administrator  pursuant  to  an  administrator's 
sale  at  a  time  when  the  land  described  in  the 
deed  was  held  adversely  to  the  estate  by  a 
third  person. 

3.  Trial  ^n»228(l)~Court's  charge  not  erro- 
neous because  other  charges  not  given  in  con- 
nection therewith. 

Complaint  is  made  and  error  is  assigned 
en  two  excerpts  from  the  charge  of  the  court. 
It  is  complained  that  the  instructions  are  not 
applicable  to  the  issues  and  that  the  court  fail- 
ed to  charge  in  connection  therewith  other  and 
additional  principles  of  law.  The  instructions 
of  the  court  as  given  to  the  jury  were  not  in 
themselves  erroneous.  *'It  is  not  a  good  as- 
signment of  error  on  a  portion  of  the  judge's 
charge  which  states  a  correct  principle  of 
law   applicable   to   the   case   that  some  other 


4.  Witnesses  ^=9150(2)— Administrator's  gran- 
tee not  "assignee"  or  'transferee"  of  deoo- 
dent. 

The  court  did  not  err  in  admitting  the  evi- 
dence of  the  plaintiff  in  tiie  case  of  which  com- 
plaint is  made  in  the  first  and  second  .grounds 
of  the  amendment  to  the  motion  for  a  new  trial. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  As- 
signee.] 

5.  Executors  and  administrators  «=»380(3)— 
Evidenco  hold  to  warrant  ]nry  In  finding  parol 
sale  by  decedent  to  bis  son. 

The  verdict  was  supported  by  the  evidence. 

Error  from  Superior  Court,  Houston  Coun- 
ty;   Malcolm  D.  Jones,  Judge. 

Suit  by  Anderson  Duhart  against  Mrs.  G. 
W.  Smith.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

R.  D.  Feagin,  of  Macon,  and  R.  N.  Holtz- 
daw,  of  Perry,  for  plaintiff  in  error. 

Juie  Felton,  Jule  W.  Felton,  and  O.  C. 
Robinson,  all  of  Montezuma,  for  defendant 
in  ^^or. 

GILBERT,  J.  [1-8]  Headnotes  1,  2,  and 
3  do  not  require  elaboration. 

4.  This  is  a  proceeding  in  equity,  praying 
for  cancellation  of  an  administrator's  deed 
to  a  one-fourth  interest  in  described  land, 
and  for  injunction. 

[4]  Ground  1  of  tbe  amendment  to  the 
motion  for  a  new  trial  complains  that  the 
court,  over  objection  of  the  defendant,  x>Gr- 
mitted  Anderson  Duhart,  the  plaintiflF,  to 
testify  as  follows: 

"I  had  an  agreement  with  my  father  with 
reference  to  the  sale  of  his  interest  in  this 
land" 

— the  ground  of  objection  being  that  the 
witness  was  incompetent  to  testify  under 
Civil  Code,  §  5858,  as  to  any  transaction  with 
his  father,  the  father  being  dead,  and  the 
defendant,  Mrs.  G.  W.  Smith,  holding  a  deed 
from  the  administrator  of  the  deceased  fa- 
ther, and  relying  upon  the  deed  as  her  title 
to  a  one-fourth  undivided  interest  in  the 
land,  and  the  plaintiff  relying  up<m  an  al- 
leged agreement  with  his  father  and  his  per- 
formance of  the  same  as  the  basis  of  his 
right  to  recover  from  the  defendant  in  the 
case. 

Ground  2  of  the  amendment  to  the  motion 
for  a  new  trial  complains  that  the  court  per- 
mitted Anderson  Duhart,  the  plaintiff,  to 
testify  as  follows: 

'*I  told  him  [Mr.  Bloodworth]  my  father  and 
myself  had  made  a  trade  about  the  land" 


4|;s9For  other  cases  see  same  topic  ana  KBT-NUMBBR  In  all  Key-Numbered  DigOBts  and  Indexes 
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— ^the  objection  raised  at  tbe  time  being  the 
same  as  that  stated  in  the  first  ground.  The 
admission  of  this  evidence  over  the  objection 
raised  was  not  error.  The  suit  was  insti- 
tuted by  Anderson  Duhart,  claiming  under 
a  parol  contract  fully  performed  with  his 
deceased  father,  and  the  section  of  the  Code 
cited  does  not  make  him  an  incompetent  wit- 
ness In  his  own  behalf.  The  defendant  in  the 
suit  claimed  under  a  deed  from  the  admin- 
istrator of  the  deceased.  The  grantee  in 
the  deed  was  not  an  Immediate  assignee  or 
transferee,  such  as  contemplated  in  Ck)de, 
§  5858,  par.  1;  and  therefore  the  evidence 
was  not  incompetent.  Castleberry  v.  Par- 
rish,  135  Ga.  528,  69  S.  E.  817;  Causey  v. 
White,  143  Ga.  7,  84  S.  B.  58;  Purvis  v. 
Raste,  144  Ga.  16,  85  S.  E.  1012.  NAnd  com- 
pare Kramer  v.  Spradlin,  148  Ga.  805,  98 
S.  E.  487. 

[6]  5.  The  evidence  authorized  the  jury  to 
find  that  in  the  year  1873  the  land  in  ques- 
tion had  been  conveyed  by  warranty  deed 
to  the  plalntiflTs  mother,  Elizabeth  Duhart, 
and  her  children,  and  that  Elizabeth  Duhart 
subsequently  died,  leaving  Anderson  Duhart 
as  her  only  child  and  Hector  Duhart,  her 
husband.  Later,  on  the  death  of  Hector 
Duhart,  J.  W.  Bloodworth  qualified  as -ad- 
ministrator on  the  estate  of  the  latter.  He 
applied  for  and  obtained  an  order  for  the 
sale  of  a  one-fourth  undivided  interest  In 
the  land  described  in  the  deed  in  question  as 
the  property  of  Hector  Duhart,  deceased. 
Pursuant  to  such  order  the  property  was 
sold  to  Mrs.  G.  W.  Smith,  the  defendant  in 
this  case;  and  the  administrator,  In  his  of- 
ficial capacity,  duly  executed  to  the  pur- 
chaser a  deed  purporting  to  convey  the  one- 
fourth  undivided  Interest  in  the  land.  This 
suit  is  by  Anderson  Duhart  for  the  puriMse 
of  canceling  this  administrator's  deed.  On 
the  trial  J.  W.  Bloodworth,  administrator, 
testified  in  part  as  follows: 

"I  never  saw  the  land.  •  •  •  I  did  not 
take  any  legal  steps  to  reduce  it  to  my  posses- 
sion;   I  did  not  know  how." 

Anderson  Duhart,  the  plaintiflf,  testified 
in  part  as  follows: 

"After  the  death  of  my  mother  my  father 
went  in  possession  of  the  land.  I  never  surren- 
dered possession  of  the  land  voluntarily  to 
anybody.  I  rented  the  land  out  the  year  after 
my  father's  death.  I  never  told  anybody  they 
could  go  and  take  possession  of  the  land.  Mr. 
G.  W.  Smith  -came  to  me  and  wanted  to  buy  it. 
I  never  surrendered  possession  to  him.  I  did 
not  surrender  possession  of  the  place  to  Mr. 
J.  W.  Bloodworth.  ♦  ♦  ♦  From  the  death  of 
my  mother  to  the  death  of  my  father  my  father 
was  in  possession  of  the  land.  Mrs.  Smith  has 
gone  and  taken  a  part  of  the  land,  and  I  have 
got  the  other  part.  1  have  held  the  land  ad- 
versely to  everybody  since  my  father's  death." 


John  Henry  Duhart,  son  of  the  plalntUt* 
testified  in  part  as  follows: 

"I  remember  a  contract  that  Anderson  Da- 
hart  made  about  the  sale  of  the  land.  Anderson 
told  my  grandfather  he  could  go  ahead  and 
work  tiie  whole  thing;  and  my  grandfatiier 
told  Anderson,  if  he  would  let  him  work  the 
whole  thing  as  long  as  he  lived,  then  after  bis 
death  the  whole  place  would  go  to  Anderson 
Ihihart  *  *  *  My  grandfather  said,  'Ijet 
me  work  it  until  I  die,  and  then  you  will  get  it 
all,  as  you  are  the  only  chUd;'  that  is  what 
he  told  my  father." 

The  evidence  quoted  Is  without  contradic- 
tion. There  was  evidence  authorizing  the 
jury  to  find  that  Hector  Duhart  occupied, 
used,  and  enjoyed  the  entire  land  and  its  en- 
tire fruits  from  the  death  of  Elizabeth  Du- 
hart until  his  death.  The  suit  was  defended 
on  the  theory  that  the  plaintUf  had  full 
knowledge  of  all  of  the  proceedings  leading 
up  to  the  sale  of  the  land,  as  well  as  the  sale 
itself  and  the  purchase  at  the  sale  by  the 
defendant  Under  the  facts  stated  above.  It 
is  obvious  that  the  jury  were  fully  authorl2sed 
to  find  that  the  administrator  had  never  re- 
duced the  property  to  possession,  but,  on  the 
contrary,  the  possession  of  the  land  from  the 
death  of  Hector  Duhart  was  held  by  Ander- 
son Duhart,  the  plaintiff,  imtil  the  sale  by 
the  administrator  and  the  executidn  of  bis 
deed.  We  think  also  that  the  jury  were  au- 
thorized to  find  that  there  was  a  parol  con- 
tract fully  performed  between  Anderson  Du- 
hart and  his  father.  Hector  Duhart,  by  which 
the  latter  was  to  have  the  use  and  enjoyment 
of  the  entire  interest  in  the  land  during  his 
life,  and,  in  consideration  of  such,  that  An- 
derson Duhart  was  to  have  title  to  the  entire 
interest  after  the  death  of  his  father.  The 
existence  of  the  contract  claimed  by  the 
plaintiff  depends  upon  the  evidence  of  John 
Henry  Duhart,  quoted  above.  That  standing 
alone  might  mean  that  it  was  a  mere  state- 
ment of  what  the  effect  of  the  law  would  be; 
bu,t,  when  considered  in  connection  with  the 
proposition  that  the  plaintiff  was  to  let  his 
father  work  the  whole  place  as  long  as  he 
lived,  and  after  his  death  the  whole  place 
to  go  to  the  plaintiff,  the  jury  were  author- 
ized to  find  that  these  words  were  spoken  as 
a  part  of  a  negotiation,  and  that  when  the 
father  said,  "Let  me  work  it  until  I  die,  and 
then  you  will  have  it  all,**  the  use  and  enjoy- 
ment for  life  by  the  father  was  the  consider- 
ation for  a  contract  conveying  the  entire  In- 
terest at  the  death  of  the  father  to  the  son. 
That  this  was  the  intention  of  the  parties, 
and  that  the  jury  could  so  find,  was  author- 
ized by  the  evidence ;  and  therefore  the  court 
did  not  err  In  overruling  the  motion  for  a 
new  trial,  based  upon  the  sufficiency  of  the 
evidence. 

Judgment  affirmed. 

All  the  Justices  concur. 
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(152  Oa.  488) 

ANDERSON  v.  STATE.     (No.  2537.) 

(Supreme  Court  of  Georgia.     Jan.  U,  1022.) 

(8yUahu9  hy  the  Court,) 

Crfmlnal  law  ^=5>935( I)— Denial  of  now  trial 
not  error  when  evldenoo  sutnoiont. 
No  complaint  is  made  that  any  error  was 
committed  on  the  trial.  The  evidence,  though 
conflicting,  authorized  the  verdict,  and  the 
court  did  not  err  in  refusing  a  new  trial. 


Error  from  Superior  CJourt,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  between  the  State  and  Henry,  alias 
Shorty,  Anderson.  Judgment  for  the  State, 
and  Anderson  brings  error.    Affirmed. 

Harris  &  Harris,  of  Rome,  for  plaintiff  in 
error. 

B.  S.  Taylor,  Sol.  Gen.,  of  Summervllle,  J, 
F.  Kelly,  of  Rome,  R.  A.  Denny,  Atty.  (Sen., 
and  Graham  Wright,  Asst  Atty.  Gen.,  for 
the  State. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(110  S.B.) 

2^  Appeal  and  error  ^s»977(4)— That  general 
grounds  of  motion  for  new  trial  were  aban- 
doned not  eonelutlvo  that  vordlot  was  de- 
manded. 

The  fact  that  the  moTant  for  a  new  trial 
abandoned  the  general  grounds  thereof,  to  the 
effect  that  the  verdict  is  contrary  to  evidence 
and  without  evidence  to  support  it,  that  it  is 
decidedly  and  strongly  against  the  weight  of  the 
evidence  and  is  contrary  to  law  and  the  princi- 
ples o.f  justice  and  equity,  does  not  make  it  af- 
firmatively appear  that  the  verdict  was  abso- 
lutely demanded  under  the  law  and  evidence. 

Accordingly  the  question  certified  to  this  court 
by  the  Court  of  Appeals  is  answered  in  the 
affirmative. 


(152  Ga.  548) 

ROWE  BROS.  MOTOR  EXPRESS  CO.  v. 
TWIGGS  COUNTY.  (No.  2621.) 

(Supreme  Court  of  Georgia.    Jan.  13,  1922.) 

(SyllabuB  hy  ike  Court.) 

I..  Appeal  and  error  ^=9977(4)— First  grant  of 
new  trial  not  dlsturhed  nnloss  verdict  do- 
manded,  though  granted  on  special  grounds. 

The  Court  of  Appeals  certified  the  following 
question  to  the  Supreme  Court  for  decision,  as 
necessary  to  a  proper  determination  of  the 
case:  ''Is  the  general  rule  laid  dovm  by  the 
Supreme  Court,  that  the  first  grant  of  a  new 
trial  will  not  be  disturbed  unless  it  appears 
that  the  verdict  was  demanded  under  the  law 
and  the  evidence,  controlling  in  a  case  where, 
upon  the  hearing  of  the  motion  for  a  new  trial, 
the  movant  abandoned  the  general  grounds 
thereof,  and  all  of  the  special  grounds  ezc^t 
two,  and  the  court  granted  a  new  trial  solely 
on  these  two  grounds  after  all  of  the  other 
grounds  had  been  abandoned  by  the  movant, 
and  where  it  further  appears  that  neither  of 
those  grounds,  nor  both  combiued,  authorized 
the  first  grant  of  a  new  trial?" 

The  well -settled  rule  enunciated  by  the  Su- 
preme court  in  numerous  cases  predicated  on 
the  Civil  Code.  §  6204,  is:  **The  first  grant  of 
a  new  trial,  tiiough  predicated  exclusively  on 
spedsl  legal  grounds,  will  not  be  disturbed  by 
this  court,  unless  it  affirmatively  appears  that 
the  verdict  complained  of  was  absolutely  de- 
manded. Weinkle  v.  Railroad  Co.,  107  Ga.  367; 
Watsou  V.  Equitable  Mortgage  Co.,  112  Ga. 
253."  Harvey  v.  Bowles,  112  Ga.  363,  37  S.  B. 
363;  McCain  v.  College  Park,  112  Ga.  701, 
37  S.  E.  971;  Cox  v.  Grady,  132  Ga.  868,  64 
6.  B.  262. 


Certified  Questions  from  Court  of  Appeals. 

Action  between  the  Bowe  Bros.  Motor  Ex- 
press Ck>nipany  and  Twiggs  county.  Judg- 
ment granting  a  new  trial,  and  the  Express 
Company  brought  error  to  the  Court  of  Ap- 
peals, which  certified  a  question  to  the  Su- 
preme Court     Question  answered. 

Martin  &  Martin,  and  C.  S.  Baldwin,  Jr., 
all  of  Macon,  and  H.  F.  Grifiln,  Jr.,  of  Jef« 
fersonviUe,  for  plaintiff  in  error. 

Jas.  D.  Shannon,  of  JeffersonvUle,  for  de- 
fendant in  error. 

ATKINSON,  J.  The  question  certified  to 
this  court  by  the  Court  of  Appeals  is  an- 
swered in  the  affirmative. 

All  the  Justices  concur. 


(162  Qa.  638) 
SMITH  V.  8ATILLA  PECAN  ORCHARD   & 
STOCK  CO.  et  al.    (No.  2576.) 

(Supreme  Court  of  Georgia.    Jan.  IS,  1922.) 

fSylldbus  by  the  Court) 

1.  CorporatloBs  ^=p557(5)— In  snit  for  rsoelv- 
ershfp,  verdict  for  dsfendant  held  onauthor- 
ized. 

The  verdict  for  the  defendant  was  not  au- 
thorized by  the  evidence,  and  the  court  erred 
in  refusing  a  new  trisl. 

2.  New  Trial  ^=»41  (2)— Exclusion  of  evldsnoe 
of  fact  otherwise  shown  does  not  reqoirs. 

The  rejection  of  the  evidence  set  out  in 
the  second  division  of  the  opinion  will  not  re- 
quire a  new  trisl. 

3.  Corporations  ^s»557(9)^Evidenoe  ^=:>I07 
^Party's  wealffli  or  worldly  olroumstanoee  net 
ordinariiy  admisallilo;  evidence  as  to  property 
owned  by  piaintiff,  eta,  held  inadmissible  In 
suit  for  receivership. 

As  a  general  rule,  evidence  of  the  wealth 
or  worldly  circumstances  of  a  party  is  nev- 
er admissible,  except  in  cases  where  position 
or  wealth  is  necessarily  involved.  The  evi- 
dence in  this  case,  to  which  objection  was  made, 
falls  within  the  general  rule. 

4.  Corporations  ^==>557(5)»ln  suit  for  receiv- 
ership, evidence  of  prior  transaction  between 
piaintlfT  and  the  promoter,  irrelevant. 

The  evidence  set  out  in  the  fourth  division 
of  the  opinion  was  irrelevant  and  should  have 
been  excluded. 
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5.  Evidence  ^=s>340(l)— In  snit  for  reoelver- 
ershlp,  copies  of  other  suits  admissible  on 
question  of  consideration  paid  by  plaintiff 
for  Steele. 

The  documentary  evidence,  consisting  of 
certified  copies  of  suits  in  another  court  be- 
tween plaintiff  and  one  of  the  defendants,  was 
admiu^iblc  as  throwing  light  on  the  question  of 
the  consideration  which  plaintiff  paid  the  de- 
fendant (Lawrence)  for  the  stock  in  the  defend- 
ant corporation. 

6.  Trial  <@=:9252( I)— Instruction  as  to  suffi- 
ciency of  denial  held  properly  refused  be- 
cause not  adjusted  to  the  facts. 

The  request  to  charge,  as  set  out  in  the 
fourth  ground  of  the  motion  for  new  trial,  while 
embodying  a  correct  principle  of  law,  was  not 
not  properly  adjusted  to  the  facts  of  the  case, 
and  the  court  did  not  err  in  refusing  to  give 
in  charge  the  instruction  as  requested. 

7.  New  trial  ^=»i28(3)— IMotlon  held  to  suffl- 
cientiy  show  requested  instruction  tendered 
before  Jury's  retirement;  "timely  written  re- 
quest." 

An  averment  in  the  motion  for  new  trial 
that  'the  court  refused  the  timely  written  re- 
quest of  the  plaintiff  to  charge  the  jury  as  fol- 
lows,'* properly  construed,  means  that  the  re- 
quest was  presented  before  the  jury  retired  to 
consider  their  verdict 

(Additional  Syllabus  by  Editorial  Biaff.) 

8.  Corporation  ^=>  i  0  ^  Acceptance  of  charter 
may  be  presumed  from  application. 

Where  an  application  is  made  for  a  corpo- 
rate charter,  and  it  is  granted  after  having 
been  applied  for,  acceptance  of  the  charter  may 
be  presumed  from  the  previous  application. 

9.  Evidence  ^=9471  (3)— Testimony  that  corpo- 
rate charter  was  accepted  held  not  a  conclu- 
sion. 

The  testimony  of  a  witness  that  at  an  or- 
ganization meeting  a  corporate  charter  was  ac- 
cepted should  not  be  excluded  as  a  mere  conclu- 
sion of  the  witness. 

Error  from  Superior  Court,  Ware  County; 
J.  D.  Summerall,  Judge. 

Suit  by  J.  A.  Smith  against  the  Satilla 
Pecan  Orchard  &  Stock  Conrpany  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Reversed. 

J.  A.  Smith  brought  an  equitable  petition 
against  Satilla  Pecan  Orchard  &  Stock  Com- 
pany, as  a  corporatl<»i,  A.  F.  Moor,  J.  R. 
Lawrence,  and  J.  E.  T.  Bowden,  alleging  in 
substance  the  following:  Plaintiff  is  the  own- 
er of  75  shares  of  the  capital  stock  of  the 
Satilla  Pecan  Orchard  &  Stock  Company. 
The  other  stockholders  were  Moor  and  Law- 
rence. The  first-named  defendant  was  in- 
corporated with  an  authorized  capital  stock 
of  $50,000  of  the  par  value  of  $100  per  share. 
Four  hundred  shares  of  the  stock  of  the  par 
value  of  $40,000  had  been  Issued  to  Moor, 
and  100  shares  of  the  par  value  of  $10,000 
had  been   issued   to  Lawrence.     Moor  had 


deeded  to  the  corporation.  In  payment  of  his 
stock,  a  tract  of  400  acres  of  land  in  Ware 
county,  which  was  described  in  the  petition. 
It  was  alleged  that  Lawrence  had  paid  noth- 
ing for  his  stock,  and  that  he  had  left  the 
state,  carrying  with  him  the  papers  and  rec- 
ords belonging  to  the  corporation,  and  that 
Moor,  denying  the  fact  of  the  existence  of 
the  corporation  or  the  conveyance  of  any 
land  to  it,  had  conveyed  the  land  to  the  de- 
fendant Bowden,  who  had  bought  with  no- 
tice of  plaintiff's  right  The  •  allegations  of 
the  petition  with  reference  to  Bowden's  con- 
nection with  the  land  are  that  in  August 
1918,  plaintiff  had  filed  a  previous  suit  for 
the  same  purpose  for  which  the  present  suit 
is  filed,  and  had  obtained  an  Interlocatory 
injunction  restraining  Moor  from  selling  the 
land,  and  that,  notwithstanding  the  injunc- 
tion, Moor  had  entered  into  a  contract  of 
sale  with  Bowden  in  November,  1919.  On 
the  trial  of  the  former  suit  the  plaintiff  was 
nonsuited  on  December  3,  1919.  After  the 
nonsuit,  on  December  6,  1919,  Moor  conveyed 
the  land  to  Bowden.  No  suit  was  pending 
at  the  time  of  the  conveyance  to  Bowden, 
and  the  present  suit  was  filed  February  16, 
1920.  When  Moor  sold  the  property  (land) 
he  took  notes  and  a  security  deed  payable 
to  him  as  follows:  $2,250  due  January  15, 
1920,  and  $3,000  due  on  the  1st  day  of  Janu- 
ary in  each  year  of  the  years  1921,  1922, 
1923,  and  1924.  It  is  necessary  for  the  pro- 
tection of  the  rights  of  plaintiff  that  a  re- 
ceiver be  appointed  to  take  charge  of  the 
property  and  the  affairs  of  the  corporation, 
to  secure  from  Lawrence  the  books  and  rec- 
ords of  the  corporation,  etc. 

The  prayers  of  the  petition  were :  (1)  That 
a  receiver  be  appointed  to  take  charge  of 
the  corporation,  the  Satilla  Pecan  Orchard 
&  Stock  Company,  and  wind  up  its  affairs 
and  pay  over  its  assets  under  the  direction 
of  the  court;  (2)  that  the  receiver  be  in- 
structed to  take  charge  of  the  real  proper- 
ty described  in  the  petition  as  belonging  to 
the  corporation,  and  dispose  of  it  for  the 
benefit  of  the  corporation,  under  the  order 
of  the  court;  (3)  that  the  property  be  de- 
creed to  be  the  property  of  the  Satilla  Pecan 
Orchard  &  Stock  Company;  (4)  that  the  re- 
ceiver be  instructed  to  take  charge  of  and 
impound  in  court  the  notes  and  security 
deed  given  by  Bowden  to  Moor,  until  the 
court  decides  to  whom  the  title  to  the  real 
estate  belongs;  (5)  that  the  receiver  be  in- 
structed to  secure  from  Lawrence,  or  any 
other  person  having  them  in  possession,  all 
the  corporate  records  of  the  Satilla  Pecan 
Orchard  &  Stock  Company;  (6)  that  the  re- 
ceiver be  instructed  to  collect  from  Law- 
rence, for  the  benefit  of  the  corporation,  the 
simi  of  $10,000  in  payment  of  his  stock  sub- 
scription referred  to  in  the  petition;  (7) 
that  Lawrence  be  required  to  pay  into  court 
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said  snm  for  the  benefit  of  the  corporation; 
(S)  that  all  the  defendants  be  required  to 
produce  the  evidence  called  for  in  the  thirty- 
seventh  paragraph  of  this  petition  (the  min- 
utes, stock  book,  stock  certificates,  stock  sub- 
scriptions of  the  Satilla  Pecan  Orchard  & 
Stock  Company,  and  the  deed  fromr  Moor  to 
the  corporation,  all  in  the  possession  of  Law- 
rence or  Moor);  (9)  that  Bowden  be  re- 
strainod  from  selling,  transferring,  or  In- 
curaherlng  the  property  described  In  the  pe- 
tition, and  from  paying  any  part  of  the  pur- 
chase price  thereof  until  the  further  order 
of  the  court ;  (10)  until  an  interlocutory  hear- 
ing is  had,  that  a  temi)orary  restraining  or- 
der issue  granting  the  relief  prayed  for  in 
the  last  paragraph  of  the  petition ;  (11)  such 
other  and  further  relief  as  to  the  court  may 
seem  meet  and  proper;  (12)  that  process  is- 
sue, etc. 

The  defendant  Moor  answered  that  he 
owned  for  several  years  a  valuable  farm  in 
Ware  county,  and  that  the  plaintiff,  Joel 
Smith,  and  the  defendant  J.  B.  Lawrence,  a 
professional  stock  salesman  and  promoter, 
had  conspired  to  take  away  from  Moor  a 
large  Interest  In  his  farm  without  paying  him 
anything  for  it ;  that  plaintiff  and  Lawrence 
had  been  acquaintances  for  many  years,  and 
had  been  engaged  previously  in  stock-selling 
ventures;  that  plaintiff  and  Lawrence  came 
to  Waycross  together,  and  Lawrence  pro- 
posed to  Moor  to  <»rganize  a  corporation  to 
take  over  and  operate  Moor's  farm;  that 
Lawrence  proposed  to  borrow  $500  from 
Smith,  the  plaintiff,  and  to  secure  him  with 
15  shares  of  the  stock  of  the  corporation, 
which  had  been  issued  ^to  Lawrence  by  the 
president  and  secretary  and  treasurer  of  the 
corporation,  and  the  money  was  to  be  used 
for  purposes  of  the  oganlzation  of  the  cor- 
poration, and  also  to  transfer  to  the  plain- 
tiff 60  shares  of  the  stock  of  the  corpora- 
tion to  secure  plaintiff  against  any  loss  on 
account  of  an  outstanding  mortgage  against 
Moor's  farm;  that  the  plaintiff  gave  Law- 
rence $50  personally  and  executed  his  note 
to  Lawrence  for  $350,  and  only  $100  of  the 
proposed  loan  from  the  plaintiff  was  made 
available  for  corporation  purposes;  that 
Lawrence  failed  to  keep  any  of  his  agree- 
ments with  Moor,  and  Moor  refused  to  have 
anything  further  to  do  with  Lawrence  or 
with  the  corporation;  that  Moor  had  never 
conveyed  the  land  to  the  corporation,  and 
refused  to  recognize  as  binding  upon  him 
any  of  the  things  that  were  done  In  connec- 
tion with  the  organization  of  the  corpora- 
tion because  they  were  all  done  as  part  of 
the  scheme  developed  in  pursuance  of  the 
conspiracy  between  plaintiff  and  the  defend- 
ant Lawrence  to  rob  this  defendant;  that 
several  months  after  this  Moor  had  repu- 
diated Lawrence  and  his  scheme  and  the  cor- 
poration. He  learned  that  plaintiff  claimed 
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to  own  75  shares  of  stock  in  the  corporation 
and  to  have  paid  value  therefor. 

Moor  thereupon  made  an  investigation  and 
discovered  that  plaintiff  had  loaned  or  ad- 
vanced to  Lawrence  $400  of  the  $500  which 
plaintiff  had  agreed  to  furnish  the  corpora- 
tion, and  that  no  consideration  had  passed 
from  the  plaintiff  binding  upon  the  corpora- 
tion or  the  defendant  Moor  as  to  the  transfer 
of  the  15  shares  of  stock,  except  $100  which 
plaintiff  had  made  available  for  corporation 
purposes.     This   defendant   also  discovered 
that  the  only  consideration  moving  from  the 
plaintiff  for  the  60  shares  of  stock  trans- 
ferred to  him  was  the  alleged  settlement  of 
a  claim  which  plaintiff  had  against  the  de- 
fendant Lawrence,  growing  out  of  another 
stock-selling  venture  in  which  plaintiff  and 
Lawrence  had  been  engaged  in  1912.    Plain- 
tiff claimed  that  Lawrence  had  sold  certain 
stock  owned  by  plaintiff  and  defendant  joint- 
ly in  the  Universal  Ice  Company,  and  had 
failed  to  account  to  plaintiff  for  his  part  of 
the  proceeds  of  the  sale  of  the  stock.    Not 
only  was  the  plaintiff's  claim  against  Law- 
rence wholly  worthless  as  a  matter  of  fact 
because  of  the  total  insolvency  of  Lawrence 
known  to  plaintiff,  but  plaintiffs  claim  was 
also  worthless   as   a   matter   of  law;    and 
plaintiff  had  been  unable  to  secure  a^  Judgment 
in  his  favor  upon  the  claim  in  any  court. 
Plaintiff  had  filed  a  suit  upon  the  claim  in 
the  superior  court  of  Baldwin  county  against 
Lawrence,  and  had  stricken  from  the  suit 
all  reference  to  the  claim  growing  out  of  the 
joint  stock-selling  venture  between  plaintiff 
and  Lawrence.     Subsequently  plaintiff  had 
filed  another  suit  in  the  superior  court  of 
Baldwin    county    against   Lawrence,    which 
suit  was  pending  at  the  time  plaintiff  al- 
leges he  accepted  the  60  shares  of  stock  in 
settlement  of  his  daim.    The  suit  was  tried, 
and   verdict   and   judgment  were   rendered 
against  plaintiff   in    February,   1918,   many 
months  after  plaintiff  claimed  he  accepted 
the  stock  in  settlement  of  the  claim  involved 
in   the  suit     Subsequently,   in  June.   1918. 
plaintiff  filed  in  the  superior  court  of  Bald- 
win county  a  motion  to  reinstate  the  suit 
and   subsequently  withdrew  the  motion  on 
August  19,  1918.    This  defendant  says  that, 
if  plaintiff  ever  had  any  claim  against  Law- 
rence, these  facts  show  that  plaintiff  never 
settled  or  released  it,  and  that  no  considera- 
tion passed  from  the  plaintiff  for  the  trans- 
fer of  the  60  shares  of  stock  referred  to,  and 
that,  if  there  ever  existed  such  a  settlement, 
it  was  obtained  by  the  fraud  of  Lawrence, 
and  is  not  binding  upon  the  plaintiff,  and 
the  plaintiff   still   has  his   remedy   against 
Lawrence.    In  any  event  the  only  considera- 
tion that  plaintiff  ever  parted  with  binding 
upon  this  defendant  for  any  part  of  the  75 
shares  of  stock  transferred  to  plaintiff  was 
the  $100  turned  over  by  plaintiff  for  pur- 
poses of  the  organization,  and  this  defend- 
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ant  has  often  tendered  to  plaintiff  payment 
of  the  sum  of  $100  to  reimburse  him  there- 
for. The  defendant  further  answered  that 
he  had  entered  into  a  contract  with  J.  E.  T. 
Bowden  for  the  sale  to  Bowden  of  the  land 
in  controversy  in  Ware  county,  conditioned 
upon  this  defendant  being  able  to  deliver 
good  title  thereto-,,  that  plaintiff's  suit 
brought  against  the  Satilla  Pecan  Orchard 
&  Stock  Company  and  Lawrence  was  non- 
suited on  December  3,  1919,  and  on  Decem- 
ber 6, 1919,  this  defendant  conveyed  his  farm 
to  Bowden  and  Mrs.  Williams,  as  he  had  a 
perfect  right  to  do ;  that  the  sale  was  made 
in  good  faith  and  without  any  purpose  on 
the  part  of  Bowden  or  this  defendant  to  do 
injury  to  any  legal  right  of  plaintiff,  etc 

The  defendant  Bowden  also  filed  an  an- 
swer neither  admitting  nor  denying,  for 
want  of  Information  or  sufficient  informa- 
tion, a  large  number  of  the  paragraphs  of 
the  petition,  denying  other  paragraphs,  ad- 
mitting a  few  immaterial  ones,  and  aver- 
ring that  before  he  purchased  the  land  in 
controversy  he  had  an  abstract, of  title  made 
to  the  same,  and,  relying  upon  his  attorney's 
certificate  to  the  effect  that  the  title  to  the 
property  was  clear,  purchased  it  without 
knowledge  or  notice  of  the  pendency  of  any 
suit  or  litigation  affecting  s&me. 

On  the  trial  of  the  case  tne  Jury  returned 
a  verdict  for  the  defendant  A  motion  for 
new  trial  was  overruled,  and  the  plaintiff 
excepted.  Other  facta  will  sufficiently  ap- 
pear in  the  opinion. 

R.  S.  Wimberly,  of  Lumpkin,  for  plaintiff 

in  error. 

I»arks,  Reed  &  Garrett  and  Blalock,  Red- 
ding &  Stinson,  all  of  Waycross,  for  defend- 
ants in  error. 

HILL,  J.  (After  stating  tlie  facta  as 
above).  1.  A  demurrer  to  the  i>etitlon  was 
not  filed,  80  far  as  the  record  disdoses. 
Whether  a  court  of  equity  has  jurisdiction  in 
this  state  to  **wind  up"  and  dissolve  a  corpo- 
ration is  not  raised  by  the  record.  See,  in 
this  connection,  Daniel  v.  Jones,  146  Ga.  583 
(3),  91  S.  E.  665. 

[1]  The  petition  alleges  that  the  Satilla  Pe- 
can Orchard  &  Stock  Company  was  chartered 
by  the  laws  of  the  state,  and  that  in  pursu- 
ance oi  such  charter  the  corporation  was  or- 
ganized by  accepting  the  charter  and  elect- 
ing officers  for  the  same.  It  is  alleged  that 
Moor  was  elected  president,  and  Lawrence 
was  elected  secretary  and  treasurer,  of  the 
corporation,  and  that  these  officers  issued 
stock  in  the  corporation,  and  the  certificates 
of  stock  were  signed  by  them  as  president 
and  secretary  and  treasurer  respectively.  Oil 
the  trial  of  the  case  the  jury  returned  a  ver- 
dict for  the  defendant.  The  plaintiff  in  er- 
ror insists  that  the  verdict  was  contrary  to 
the  evidence  and  without  evidence  to  support 
it    The  petition  alleged,  among  other  things. 


that  the  plaintiff  loaned  to  Lawrence  the  sum 
of  $500  and  that  $100  of  the  amount  went 
into  the  corporation.  This  allegation  of  the 
petition  is  admitted  by  the  answer  of  the  de- 
fendant Moor,  and  the  evidence  of  the  plain- 
tiff on  the  trial  of  the  case  was  in  substan- 
tial accord  with  the  allegations  in  the  petition 
in  this  regard.  The  defendant  Moor  did  not 
testify,  and  offered  no  evidence  to  contradict 
the  evidence  as  to  the  $100  being  paid  into 
the  corporation.  In  view  of  the  allegatlooB 
contained  in  the  petition,  the  answer  of  the 
defendant,  and  the  evidence  of  the  plaintiff, 
we  are  of  the  opinion  that  the  verdict  of  the 
jury  was  not  authorized  by  the  evidence. 
Whether  or  not  a  court  of  equity  can  dissolve 
a  corporation  is  not  raised  by  the  record; 
yet,  under  the  allegations  of  the  petition  and 
the  prayers  thereof,  including  the  one  for 
general  relief,  we  are  of  the  opinion  that 
the  suit  can  be  maintained  for  the  purpose  of 
preserving  the  property  (which,  there  is  ev- 
idence tending  to  show,  went  into  the  cor- 
poration) until  other  officers  can.  be  legally 
elected  and  qualified  to  conduct  and  manage 
the  corporation  as  provided  by  law;  it  ap- 
pearing from  the  petition  and  evidence  In  the 
case  that  the  former  officers  have  repudiated 
the  corporation  and  are  no  longer  acting  as 
such.  Daniel  v.  Jones,  146  Ga.  683,  694  (3), 
91  S.  m  665. 

[8]  The  evidence  is  sufficient  to  authorize 
the  conclusion  that  the  charter  was  accepted, 
and  that  organization  was  effected  under  it 
Where  application  la  made  for  a  diarter  in 
this  state,  and  it  is  granted  after  having 
been  applied  for,  acceptance  of  the  charter 
may  be  presumed  from  such  previous  applica- 
tion. City  of  Atlanta  v.  €kite  City  Gaslight 
CJo.,  71  Ga.  106. 

[2, 9]  2.  The  first  ground  of  the  amendm^it 
to  the  motion  for  new  trial  assigns  error  on 
the  refusal  of  the  court  to  allow  the  plaintiff 
to  testify,  in  answer  to  the  question  as  to 
what  was  done  as  to  the  charter  of  the  Satil- 
la Pecan  Orchard  &  Stock  Company  at  the 
organization  meeting,  the  following:  'The 
charter  was  accepted*' — on  the  ground  that 
the  answer  was  a  mere  conclusion  of  the  wit- 
ness. We  are  of  the  opinion  that  this  answer 
of  the  witness  should  not  have  been  excluded 
for  the  reason  assigned.  It  was  not  a  mere 
conclusion,  but  the  statement  of  a  fact  In 
this  connection,  see  City  of  Atlanta  y.  Gate 
City  Gaslight  Co.,  71  Ga.  106.  As  the  case  is 
remanded  for  another  hearing  on  the  ground 
that  the  verdict  was  not  authorized  by  the 
evidence,  a  reversal  of  the  judgment  will  not 
result  upon  this  ground.  There  was  other  ev- 
idence in  the  case  to  the  ^ect  that  a  paper 
was  exhibited  at  the  organization  meeting  of 
the  corporation,  which  was  the  charter  "or 
was  understood  to  be,"  and  that  one  of  the 
defendants,  Moor,  was  elected  president  of 
the  corporation,  and  Lawrence,  another  de- 
jfendant,  was  elected  secretary  and  treasurer 
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of  the  cori)oration.  We  are  of  the  opinion 
that  the  evidence  other  than  that  excluded 
"was  sufficient  to  authorize  the  conclusion  that 
the  charter  was  accepted,  and  that  there  was 
an  organization  under  the  charter. 

[3]  3.  Error  Is  assigned  because  the  court, 
over  objection  of  plaintiff,  permitted  the  de- 
fendant to  bring  out  the  following  evidence 
from  the  witness  J.  A.  Smith,  the  plalntilf : 
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"I  own  a  farm  in  Wilkinson  connty.  I  haye 
a  small  farm  in  Tattnall.  I  hold  stock  in  a 
bank.  I  was  an  officer  of  the  Georgia  Casualtj 
Company.  I  was  engaged  in  the  mercantile 
business  as  an  individual." 

The  general  rule  is  that  evidence  of  the 
wealth  or  wordly  circumstances  of  a  party  is 
never  admissible,  unless  in  those  exceptional 
cases  where  position  or  wealth  is  necessarily 
Involved.  10  R,  C.  L.  957,  §  130.  We  are  of 
the  opinion  that  this  evidence  was  irrelevant 
and  ought  to  have  been  excluded. 

[4]  4.  On  the  trial  of  the  case  the  court, 
over  objection  of  the  plaintlfiC  that  the  ev- 
idence was  irrelevant  and  immaterial  and 
was  offered  to  prejudice  the  jury,  permitted 
the  defendant  to  draw  from  the  plaintiff,  who 
was  a  witness  in  his  own  b^alf ,  the  follow- 
ing evidence; 


Stock,  and  I  do  not  know  what  he  did  with  the 
money." 

This  evidence  was  likewise  Irrelevant,  as  It 
involved  transactions  between  the  plaintiff 
and  Lawrence,  and  it  had  no  bearing  on  the 
present  case;  but  we  reverse  the  judgment 
on  the  ground  of  the  Insufficiency  of  the  ev- 
idence to  support  the  verdict,  and  not  i3X>on 
the  ground  of  allowing  irrelevant  and  imma- 
terial evidence  as  set  out  in  this  and  the 
preceding  ground  of  the  motion  for  new  triaL 
[6]  5.  The  court,  over  the  objection  of  the 
plaintiff  that  the  evidence  was  immaterial 
and  irrelevant  and  that  its  only  purpose  was 
to  prejudice  the  jury,  permitted  the  defend- 
ant to  introduce  certain  docum^itary  ev- 
idence, being  certified  copies  of  suits  In  Bald- 
win county  between  the  plaintiff  and  the  de« 
fendant  Lawrence.  We  are  of  the  opinion 
that  this  evidence  was  admissible  in  view  of 
the  pleadings  in  the  case  relative  to  the  ques- 
tion of  the  consideration  which  plaintiff  al- 
leges that  he  paid  for  the  stock  In  the  cor- 
poration; the  averment  being  that  there  was 
no  real  consideration  moving  from  the  plain- 
tiff for  the  purchase  of  the  stock. 

[6]  6.  The  fourth  special  ground  of  the  mo- 
tion assigns  error  in  the  refusal  by  the  court 
of  a  timely  written  request  to  charge  the 
*My  first  business  experience  with  Mr.^  Law- !  jury  as  follows: 
rence  was  when  I  bought  some  stock  in  the  j  "Allegations  in  the  petition  relating  to  a 
Universal  Ice  Company.  I  bought  the  stock  written  instrument  executed  by  a  defendant, 
from  Mr.  Lawrence,  I  think,  and  Mr.  Stewart,  ^j^  ^  j^g  actings  and  doings,  are  not,  without 
I  don't  remember  what  year  that  was;  and  g^j^g  explanation  of  his  alleged  ignorance  con- 
they  undertook  to  sell  that  stock  to  me,  and  ceming  the  same,  properly  met  by  a  general 
did  sell  some  of  it— I  don't  remember  how  'averment  that  for  want  of  sufficient  information 
much.  Afterwards  Mr.  Lawrence  came  to  me  ^g  jg  enable  either  to  admit  or  deny  the  para- 
and  told  me  that  he  knew  of  a  party  that  had  graphs  of  the  petition  in  which  such  allegations 
a  good  deal  of  stock  for  sale,  and  that,  if  I  are  set  forth.  In  such  a  case  the  allpiarntions 
would  go  in  with  tim  and  buy  it,  he  would  ^ill  be  taken  to  be  admitted  by  the  defendant." 
sell  it  and  divide  the  proceeds  with  me.    That 

was  the  only  joint  venture  that  we  ever  had.  |  This  request  was  in  the  exact  language  of 
I  do  not  know  whether  that  was  in  1912.  I ,  headnote  1  to  the  case  of  Angler  v.  Equita- 
bought  the  stock.  Mr.  Lawrence  and  I  bought  ble  B.  &  L.  Ass'n,  109  Ga.  625,  36  S.  E.  64, 
jointly.  It  was  600  shares.  I  do  not  know  \  and,  while  the  request  embodied  a  correct 
as  I  know  right  now  what  I  paid  for  it.  I  principle  of  law,  yet  the  reference- to  "a  writ- 
thmk  it  had  a  par  value  of  $100  a  share.  It'^^^  Instrument  executed  by  a  defendant" 
was  an  enterprise  for  mal^mg  ice  out  of  water  ^  improper  to  give  the  exact  language 
without  the  distilling  of  it,  is  my  recollection.  x-i-i.^      ^       *      «      in-,,>,5 

It  was  not  for  the  purpose  of  manufacturing  ;  ^  contained  in  the  request    See  Civil  Code 

ice-machines,  but  for  making  ice.    It  made  ice.   1^1^»  §  6637. 


I  do  not  know  how  long  it  lasted.    I  went  to  the 


[7]  7.  There  is  no  merit  in  the  contention 


plant  several  times  in  Atlanta,  and  I  saw  them  that  the  assignment  of  error  based  upon  the 
making  it.  I  do  not  know  whether  it  lasted  a  I  refusal  of  the  trial  court  to  give  the  charge 
year  or  not  I  do  not  know  that  it  was  a  I  ^id  not  show  when  the  request  was  preferred, 
stock-selling   proposition,   and   not  an  invest-  1 1^  this  ground  of  the  motion  for  new  trial 

?A°^  Er!?.?!!^^'iL.Ll^^.^!'*^^riS:J^!.!!^^^^^^  is  stated  that  "the  court  refused  the  time^ 

ly  written  request  of  the  plaintiff  to  charge 
the  jurj'  as  follows."  We  think  that  this  is 
a  substantial  compliance  with  the  rule  that 
it  must  appear  when  the  request  was  prefer- 
red. If  the  request  was  "a  timely  written 
request,"  and  this  was  certified  by  the  court 
as  being  correct,  then,  properly  construed,  it 
means  that  the  request  was  presented  before 
the  jury  retired  to  consider  their  Terdlct 
Civil  Code  1910,  |  6084. 

Judgment  reversed. 

All  the  Justices  concur. 


good  venture  making  ice.  The  par  value  was 
$10(>  a  share.  I  paid  my  part,  but  do  not  know 
whether  Mr.  Lawrence  paid  his  or  not.  I  do 
not  remember  the  price.  That  was  the  block 
of  stock  that  Mr.  Lawrence  told  me  that  he 
could  buy  and  he  and  I  go  in  together  and  he 
would  sell  it.  It  may  have  been  that  we  paid 
$6,000  or  I  paid  my  half  of  it  $3,000  for  my 
half  of  it  I  gave  by  note  for  $2,250,  and  those 
notes  were  paid:  aud  I  paid  $750  before  that 
There  were  600  shares.  Lawrence  was  to 
sell  it  for  $50  a  share,  and  his  expenses  to  be 
deducted,  and  the  profits  to  be  divided.  Be- 
fore I  found  it  out  he  sold  nearly  all  of  the 


308 


110  SOUTHEASTERN  REPORTEB 


(6a. 


(28  Ga.  App.  117) 

GRANT   V.   STATE.      (No.    13025.) 

(Coart  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18,  1922.) 

(Syllabus   by   the   Court.) 

Criminal  iaw  (@=:»i  160— Verdict,  supported  by 
evidence  and  approved  by  triaJ  Judge,  not  dis- 
turbed. 

The  motion  for  a  new  trial  contains  no 
special  grounds;  there  is  ample  evidence  to  sup- 
port the  verdict,  which  has  the  approval  of  the 
prcsidiug  judge,  and  this  court  is  powerless  to 
interfere. 

Error  from  Superior  CJourt,  Taliaferro 
County;   E.  T.  Shurlej',  Judge. 

Action  between  the  state  and  Joe  Grant. 
Judgment  for  the  State,  and  Grant  brings 
error.  Affirmed. 

Hugh  B.  Combs,  of  Washini^ton,  Ga.,  and 
Junius  Mitchell,  of  Crawfordville,  for  plain- 
tiff in  error. 

M.  L.  Felts,  SoL  Gen.,  of  Warrenton,  for 
the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 
BROYLBS,  C.  J.,  and  LUKE,  J.,  concur. 


(27  Ga.  App.  583) 

IMORRIS  V.  STATE.     (No.   12615.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1, 

Nov.  16,  1921.) 

( Syllabus  by  the  Court) 

1.  Criminal  iaw  <S2=>I  124(4)— IVIotion  for  new 
trial  for  newly  discovered  evidence  not  con- 
sidered, because  supporting  affidavits  not  in 
record. 

The  first  ground  of  the  amendment  to  the 
motion  for  a  new  trial  is  as  follows:  **Because, 
since  the  rendition  of  the  verdict  of  the  above- 
stated  case,  certain  material  evidence^  not 
merely  cumulative  or  impeaching  in  its  char- 
acter, but  relating  to  new  and  material  facts, 
has  been  discovered  by  the  movant,  said  evi- 
dence being  in  substance  as  follows,  to  wit: 
That  the  pistol  or  revolver  alleged  to  have  been 
used  by  the  movant,  as  testified  by  the  witness 
Ijongsworth,  was  the  property  of,  and  in  pos- 
session of,  and  in  the  home  of,  Mrs.  Frank 
Casey,  at  the  time  the  witness  Longs  worth  al- 
leges it  to  have  been  in  the  possession  of  the 
movant.''  This  ground  is  fatally  defective, 
since  it  does  not  set  forth,  nor  attach  thereto 
as  exhibits,  nor  even  refer  to,  any  of  the  affida- 


vits as  required  by  section  6086  of  the  CMl 
Code  of  1910.  B\irther  it  does  not  appear  that 
any  such  affidavits  were  filed  under  order  of 
the  court  and  thus  made  a  part  of  the  record* 
and  furthermore  no  such  affidavits  were  trans- 
mitted as  a  part  of  the  record.  See  McDonald 
V.  State,  129  Oa.  452(4),  60  S.  B.  242. 


2.  Criminal  law  ^=:» 1 064 (4)— Grounds  of  mo- 
tion complaining  of  admission  of  testimony 
not  considered,  when  name  of  witness  not 
stated. 

Grounds  2,  3,  4,  5,  6,  7,  9,  10,  and  13  of 
the  amendment  to  the  motion  for  a  new  trial 
cannot  be  considered  by  this  court,  as  each 
ground  respectively  complains  of  the  admission 
of  specified  testimony  of  a  witness,  but  fails 
to  state  the  name  of  the  witness.  Adams  y. 
State,  22  Ga.  App.  252(1),  95  S.  E.  877, 
and  citations.  J^'urthermore,  most,  if  not  aU, 
of  the  grounds  are  not  complete  within  them- 
selves, and,  to  be  understandable,  would  require 
reference  to  the  brief  of  the  evidence. 


3.  Criminal  iaw  ^=:»i064(l,  4)— Ground  of  mo- 
tion must  be  complete  wHMn  itself;  grounils 
complaining  of  admission  of  documentary  evl- 
denoe,  not  set  forth  or  attached,  not  consid- 
ered. 

Ground  8  of  the  amendment  to  the  motion 
for  a  new  trial  is  not  complete  and  understand- 
able within  itself,  and  grounds  11  and  12  can- 
not be  considered,  as  each  of  these  grounds 
complains  of  the  admission  of  documentary  evi- 
dence and  the  evidence  is  not  set  forth  therein, 
either  literally  or  in  substance,  nor  attached 
thereto  as  an  exhibit 

4.  Charge  on  flight  not  error. 

The  evidence  authorized  the  charge  upon 
the  subject  of  fiight,  and  the  charge  was  not 
error  for  any  reason  assigned. 

5.  Criminal  law  (es>935(l)— New  trial  property 
denied,  when  evidence  sufficient. 

The  evidence  amply  authorized  the  verdict, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   John  D.  Humphries,  Judge. 

Bill  Morris  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Savage  &  Eplan,  of  Atlanta,  for  plaintiff 
in  error. 

John  A.  Boykin,  Sol.  Gen.,  and  B.  A.  Ste- 
phens, botb  of  Atlanta,  for  the  State. 

BROYLES,  G.  J.    Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


Cs»For  other  cases  see  same  topic  and  KEY-NUMBER  Id  aU  Kej-Numbered  Digests  and  Indexes 
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<2S  Oa.  App.  61) 

MAGGIONI  ot  al.  v.  POSTAL  TELEGRAPH- 
CABLE  CO.     (No.  12832.) 


MAOaiONI  ▼.  POSTAL  TELEaRAPH-CABUfi  00.  809 

(iia8.B.) 

pany.    Judgment  for  defendant  on  demurrer* 
and  plaintiffs  bring  error.    Affirmed. 
The  petition  was  as  follows: 


<Goart  of  Appeals  of  Georgia,  DiTision  No.  1. 

Jan*  17,  1922.) 

(8yUabu9  by  the  Ccuri.) 

1.  Telegraphs  and  telephones  ^=»65— Petitloa 
in  action  for  error  in  transmission  heid  de- 
morrahie. 

The  petition  was  subject  to  the  general 
demurrer  and  the  first  four  grounds  of  special 
demurrer  interposed,  and  the  court  did  not 
err  in  so  holding  and  in  dismissing  the  case. 
See,  in  this  connection,  Western  Union  Tel. 
Co.  ▼.  Petteway,  21  Ga.  App.  725,  726,  W  S. 
E.  1082,  and  citations;  Western  Union  Tel.  Co. 
V.  Waxelbaum.  113  Ga.  1017,-  39  S.  B.  443,  MJ 
L.  R.  A.  741;  Primrose  v.  Western  Union  Tel. 
Co.,  154  U.  S.  1,  14  Sup.  Ct.  1098,  38  L.  Ed. 
883:  Gardner  v.  Western  Union  Tel.  Co.,  231 
Fed.  405,  145  C.  C.  A.  399;  Western  Union 
Tel.  Co.  V.  Esteve,  255  U.  S.  — ,  41  Sup.  Ct. 
584.  65  U  Ed.  — ;  Postal  Telegraph-Cable  Co. 
V.  Warren-God^^in  Lumber  Co.,  251  U.  S.  27, 
40  Sup.  Ct.  69,  64  L.  Ed.  118. 


2.  Appeal  and  error  «s»  195,  719(4),  1049(3)^ 
Pleading  ^=:»20B— Claim  of  error  in  dot  allow* 
lag  time  to  amend  not  considered  when  time 
not  requested  or  error  'assigned  on  refusal; 
ground  of  special  demurrer  held  not  suffl- 
cientiy  specific;  error  In  sustaining  one 
ground  of 'demurrer  not  material  where  peti- 
tion subject  to  other  grounds. 

The  first  four  grounds  of  special  demurrer 
were  properly  sustained,  and  the  plaintiffs 
made  no  effort  to  amend  the  petition  to  meet 
these  grounds,  nor  did  they  request  time  to 
amend.  Furthermore,  the  bill  of  exceptions 
contains  no  assignment  of  error  upon  the 
failure  to  allow  time  for  such  amendments. 
Under  these  circumstances  the  point  msde  in 
the  brief  of  counsel  for  the  plaintiffs  in  error 
that  the  judge  erred  in  not  allowing  time  in 
which  to  amend  the  petition  will  not  be  consid- 
ered. See,  in  this  connection,  Ripley  ▼.  Eady, 
106  Ga.  422(2),  32  S.  E.  343;  Dixon  t.  Mayor, 
etc.,  of  Savannah,  20  Ga.  App.  *528,  524,  93 
8.  B.  274. 

(a)  The  last  ground  of  special  demurrer 
(paragraph  6)  was  not  sufficiently  specific,  niio 
the  court  erred  in  sustaining  it.  However,  un- 
der the  facts  of  the  case,  this  error  was  not 
material,  and  does  not  require  a  reversal  of 
the  judgment  dismissing  the  petition. 

3.  Telegraphs  and  telephones  ^3»67 (3)— Nomi- 
nal damages  not  recoverable  in  suit  for  spe- 
cial damages. 

The  plaintiff  sued  for  special  damages  only, 
and  therefore  was  not  entitled  to  recover  nom- 
inal damages;  nor  was  the  cost  of  the  tele- 
gram (which  the  petition  shows  was  paid  by 
the  sender  and  not  by  the  plaintiff)  included 
in  the  items  of  special  damages  sued  for. 

Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  G.  P.  Maggionl  and  others 
against   the   Postal   Telegraph-Cable    Com- 


'*The  petition  of  G.  Phillip  Maggionl  and 
Joseph  O.  Maggionl,  copartners,  doing  business 
under  the  name  of  L.  P.  Maggionl  &  Co.,  re- 
spectfully shows  as  follows,  to  wit: 

"(1)  That  Postal  Telegraph-Cable  Company 
is  a  corporation  having  an  office,  agent,  and 
place  of  business  in  Chatham  county. 

"(2)  The  said  PosUl  Telegraph -Cable  Com- 
pany (hereinafter  called  defendant)  is  en- 
gaged in  the  business  of  forwarding,  for  a 
consideration,  telegrams  and  messages  over 
its  various  lines  of  telegraph  wires,  and,  among 
other  branches  of  its  public  service,  maintained 
an  office  and  agent  in  the  city  of  Anniston,  in 
the  state  of  Alabama,  where  it  lilcewise  solicits 
fronr  the  general  puUic  the  business  of  trans- 
mitting messages  by  telegraph  from  that  point 
to  Savannah,  Ga.,  and  other  points,  and  so  main- 
tained its  said  system  of  telegraph  wires  and 
offices  on  the  date  hereinafter  mentioned. 

*'(3)  That  your  petitioners  are  wholesale 
dealers  in  fish  in  the  dty  of  Savannah  and 
have  for  years  past  been  engaged  in  such  busi- 
ness and  a  customer  of  the  said  defendant  cor- 
poration, with  whom  they  have  maintained  a 
credit  account  entitling  them  to  receive  and 
transmit  telegrams  without  prepayment  of  the 
charges  on  such  messages,  and  were  so  en- 
gaged in  the  business  aforesaid  on  the  date 
hereinafter  named.  Petitioners  have  built  up 
a  business  supplying  fish  at  wholesale  to  in- 
terior points  in  the  states  of  Georgia,  South 
Carolina,  and  Alabama,  and  use  largely  tele- 
graph utilities  for  the  purpose  of  receiving  or- 
ders for  fish  and  in  filling  the  same. 

"(4)  Petitioners  show  that  on  October  8, 
1917,  the  White  Star  Fish  Market,  a  customer 
of  petitioners,  located  at  Anniston,  Ala.,  filed 
a  night  lettergram  in  the  Anniston,  Ala.,  office 
of  the  defendant  corporation,  addressed  to  your 
petitioners  at  Savannah,  Ga.,  ordering  from 
them,  among  other  commodities,  three  barrels 
of  mullet,  a  copy  of  the  said  telegram  being 
hereto  attached,  marked  Exhibit  A  and  made  a 
part  hereof. 

**(5)  This  message  was  delivered  to  petition- 
ers on  October  9,  1917,  but,  through  the  negli-> 
gence  and  carelessness  of  the  said  defendant 
corporation,  which  had  agreed  to  safely  and 
properly  transmit  and  deliver  the  said  message 
for  a  valuable  consideration,  the  said  defend- 
ant corporation  transmitted  and  delivered  the 
said  message  incorrectly,  to  wit,  by  transmit- 
ting the  said  message  to  read  that  the  said 
White  Star  Fish  Market  ordered  from  petition- 
ers 30  barrels  of  muUet  instead  of  3  barrels, 
as  the  said  White  Star  Fish  Market  had  in 
fact  so  ordered. 

''(6)  Tour  petitioners  further  show  that  upon 
receipt  of  said  message  your  petitioners  ex- 
pressed to  defendant's  agents  and  employees  in 
its  Savannah,  Ga.,  office,  some  doubt  as  to 
the  correctness  of  the  verbiage  of  said  telegram 
as  delivered,  and  thereupon  ordered  the  said 
defendant  corporation  to  repeat  the  said  mes- 
sage to  its  Anniston,  Ala.,  office,  and,  if  therfr 
was  a  mistake,  to  confirm  the  same,  as  it  was 
necessary  for  the  said  shipment  of  fish  to  leave 
Savannah   on  No.   1   Central  train  Thursday 


^s»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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morning,  for  its  deliyery  in  Anniston,  Ala.,  on 
Friday  morning.  The  said  defendant  corpora- 
tion in  Savannah  thereupon  agreed  to  repeat 
said  message  from  its  Auniston,  Ala.,  office, 
ascertain  its  correctness,  and  to  notify  your 
petitioner  at  Savannah,  Ga.,  if  the  telegram 
so  delivered  by  it  was  incorrect.  Thereafter 
petitioners  did  not  receive  from  defendant  any 
further  information  that  the  telegram  so  de- 
livered to  them  had  been  erroneously  transmit- 
ted, or  that  there  had  been  any  error  therein, 
and,  believing  that  the  said  telegram  was  the 
true  and  correct  order  of  the  said  White  Star 
Fish  Market,  and  desiring  to  nil  the  order  of 
their  customer  by  shipping  at  the  time  neces- 
sary to  make  delivery  as  aforesaid,  thereupon 
shipped  to  the  said  White  Star  Fish  Market  at 
Anniston,  Ala.,  on  Thursday  morning,  October 
11,  1917,  30  -barrels  of  mullet  as  required  by 
^he  said  order,  marked  Exhibit  A.  * 

"(7)  Your  petitioners  further  show  that 
when  said  shipment  of  fish  was  received  at 
Anniston,  Ala.,  27  barrels  of  the  same  were 
refused  by  the  consignee,  as  they  bad  only  or- 
dered 3  barrels  of  fish.  The  Southern  Express 
Company,  by  whom  the  said  fish  had  been  for- 
warded to  destination,  upon  the  refusal  of  the 
consignee  to  accept  the  same,  thereupon  soltf 
said  fish  for  $308.  the  express  thereof  being 
the  sura  of  $10.70.  The  value  and  agreed 
price  of  said  shipment  of  fish  was  $510.  Peti- 
tioners* actual  loss  by  reason  thereof  is  $212.70, 
besides  the  sum  of  $60.90  paid  to  the  Southern 
Express  Company  as  transportation  charges 
on  said  27  barrels  of  fish,  making  a  total  of 
$272.70. 

'*(8)  If  petitioners  had  been  notified  of  said 
error  before  shipment  they  would  not  have 
shipped  said  27  barrels  of  fish  and  sustained 
the  loss  aforesaid  More  than  a  reasonable 
time « for  ascertaining  said  error  by  defendant 
elapsed  between  the  time  said  request  for  the 
repetition  of  said  telegram  was  tnade  and  the 
shipment  on  October  11th. 

"(9)  Petitioners  show  that  the  loss  of  said 
fish  and  the  damage  sustained  by  said  loss  was 
caused  solely  through  the  negligence  of  the  said 
defendant  corporation:  First,  by  carelessly  and 
negligently  originally  transmitting  the  said  mes- 
sage erroneously;  second,  in  failing  to  ascertain 
its  error  and  correct  the  same;  third,  in  neg- 
lecting, failing,  and  refusing  to  repeat  said 
message  after  it  had  agreed  to  do  so  with 
plaintiffs;  fourth,  in  failing  and  refusing  to 
notify  your  petitioners  of  the  mistake  after 
it  could  have  ascertained  its  error. 

"(10)  Petitioners  have  demanded  from  said 
defendant  payment  of  the  said  sum  of  $273.60, 
which  said  defendants  fail  and  refuse  to  pay. 

"Wherefore  petitioners  pray  that  they  may 
have  judgment  against  said  defendant  in  said 
sum,  with  interest  from  the  15th  day  of- Octo- 
ber, 1917,  against  said  defendant,  and  that 
process  may  issue  requiring  the  said  defend- 
ant to  be  and  appear  at  the  next  May,  1918, 
term  of  the  city  court  of  Savannah,  to  answer 
petitioners'  complaint." 


Exhibit  A  l8  as  follows : 

•'Anniston,  Ala.,  Oct  8,  '17. 
"Rush  first  express  5  barrels  pike  and  bass 
large  and  small  one  barrel  sheephead  flounders, 
ten  gallon  select  oysters  one  mullet  at  once 
thirty  barrels  mullet  to  arrive  Anniston  Fri- 
day morning  wire  if  ship  or  not  am  dependini^ 
on  you.    [Signed]    White  Star  Fish  Mi^rket" 

The  grounds  of  the  demurrer  interposed 
were  as  follows: 

"(1)  Said  petition,  in  manner  and  form  as 
the  same  is  pleaded,  fails  to  set  forth  a  good 
and  sufficient  cause  of  action  under  the  law. 

"(2)  Because  the  said  petition  fails  to  set 
forth  the  amount  of  the  alleged  valuable  con- 
sideration moving  to  this  defendant  for  the 
transmission  of  said  message. 

"(3)  Because  the  said  petition  fails  to  set 
forth  whether  the  agreement  alleged  in  para- 
graph 5  to  safely  and  properly  transmit  and 
deliver  the  message  referred  to  therein  was 
express  or  implied,  or,  if  express,  whether  ex- 
isting in  parol  or  in  writing,  and,  if  in  writing, 
fails  to  attach  copy  of  said  agreement  or  to 
set  forth  the  substance  of  the  same. 

"(4)  Defendant  demurs  because  it  is  not 
alleged  whether  the  agreement  or  understand- 
ing to  repeat  the  message  referred  to  in  para- 
graph 6  of  said  petition  was  express  or  im- 
plied, and,  if  express,  whether  in  writing  or 
in  parol,  and,  if  in  writing,  fails  to  set  forth 
a  copy  of  the  agreement  or  the  substance  of 
the  terms  thereof. 

"(5)  Defendant  further  demurs  to  the  saia 
petition  wherein  it  undertakes  to  complain  of 
the  alleged  failure  on  the  part  of  this  defend- 
ant to  repeat  said  message,  it  not  being  alleged 
whether,  under  the  contract  between  this  de- 
fendant and  the  sender  of  said  message,  the 
same  was  to  be  sent  as  a  repeated  message, 
and  no  consideration  being  alleged  for  any  un- 
dertaking on  the  part  of  this  defendant  with 
the  plaintiffs  to  cause  said  message  to  be  re- 
peated, and  it  not  being  set  forth  anywhere  in 
said  petition  that  the  tolls  for  a  repeated  mes- 
sage were  paid. 

*'(6)  Becatfse  the  allegations  as  to  the 
amount  of  damage  suffered  by  the  plaintiffs  are 
not  sufficient  under  the  law  to  show  that  the 
amount  prayed  for  is  the  lawful  measure  of 
damage  or  that  said  amount  could  be  lawfully 
recovered  herein." 

Lawrence  &  Abrahams  and  David  S.  At- 
kinson, all  of  Savannah,  for  plaintiff  in  er- 
ror. 

Travis  &  Travis,  of  Savannah,  for  defend- 
ant in  error, 

BROYLES,  O.  X    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 
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<28  Ga.  App.  71) 
MUHPHY  V.  METROPOLITAN  LIFE  INS. 
CO.     (No.  11356.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18, 1922.) 

(Syllahua  by  the  Court) 

Snpremo  Conrt's  answer  to  oertllled  qaostion 

followed. 
To  a  question  certified  by  this  court  to  the 
Supreme  Court,  that  court  (Beck,  P.  J.,  dis- 
senting) answered  as  follows:  "In  a  suit  upon 
a  policy  of  life  insurance  containing  a  provi- 
sion that  it  shall  be  incontestable  after  one 
year  from  the  date  of  its  issue,  except  for  fraud 
or  misstatement  cf  age,  where  tiie  petition 
shows  that  the  policy  was  in  force  for  more 
than  one  year,  and  does  not  show  any  fraud  or 
misstatement  of  age,  but  does  show  that  the 
death  of  the  insured  was  by  the  hands  of  jus- 
tice, the  petition  is  not  subject  to  demurrer  on 
the  ground  that  it  shows  that  there  is  no  cause 
of  action,  because  the  fact  alleged  therein,  that 
the  insured  came  to  his  death  by  the  hands  of 
justice,  releases  the  insurer  from  the  obliga- 
tion of  the  contract,  and  the  payment  of  the  pol- 
icy of  insurance  would  be  against  public  policy." 
152  Ga.  — ,  110  S.  B.  178. 

Under  the  foregoing  ruling  the  trial  judge 
erred  in  sustaining  the  demurrer  and  dismiss- 
ing the  petition. 

Error  from  Superior  Court,  Richmond 
County;   H.  C.  Hammond,  Judge. 

Action  by  Floread  Murphy,  administra- 
trix, against  the  Metropolitan  Life  Insurance 
Company.  Judgment  for  defendant  on  de- 
murrer, and  plaintiff  brings  error.  Reversed 
in  conformity  to  Supreme  Court's  answer  to 

certified    questions  (152    Ga, ,  110   S.   B. 

178). 

T.  F.  Harrison  and  John  J.  Foster,  both 
of  Augusta,  for  plaintiff  in  error. 

a  Henry  &  R.  S.  Cohen,  of  Augusta,  for 
defendant  in  error. 

BLOODWORTH,  J.     Judgment  reversed. 
BROYLBS,  a  J.,  and  LUKE,  J.,  concur. 


(28  Ga.  App.  55) 

BERRIEN  COUNTY  BANK  V.  ALEXANDER. 

(No.  12838.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17, 1922.) 

fSyllalus  hy  the  Court.) 

Banks  and  banking  ^=>63 1/2— Suit  not  maintaln- 
ahle  after  superintendent  takes  possession, 
unless  claim  presented  and  rejected,  and  suit 
brought  within  90  days. 

Where  the  superintendent  of  banks  has  tak- 
en possession  of  a  bank  under  the  provisions  of 
article  7  of  the  act  of  1919,  approved  August 
16, 1919  (Ga.  Laws  1919,  p.  1&4),  and  has  given 
the  required  notice  as  to  the  presentation  of 
claims  against  the  bank  as  provided  for  in  the 


fact  (art.  7,  f  13),  a  suit  cannot  be  brought 
against  the  bank  npon  any  claim,  unless  the 
claim,  with  sworn  proof  thereof,  has  been  filed 
with  the  superintendent  of  banks  at  the  office 
of  the  bank  and  been  rejected  by  him,  and  un- 
less the  suit  be  brought  in  the  proper  court  of 
the  county  in  which  the  bank  is  located  within 
90  days  after  notice  of  the  rejection  of  the 
claim  has  been  served  upon  the  claimant.  Acts 
of  1919,  supra,  art.  7,  {{  13  and  15. 

When  the  above  rulings  are  applied  to  the  al- 
legations of  the  petition  in  the  instant  case, 
no  cause  of  action  Is  set  forth,  and  the  court 
erred  in  overruling  the  demurrer  interposed. 

Error  from  City  Court  of  Nashville;  W. 
R.  Smith,  Judge. 

Action  by  W.  H.  Alexander  against  the 
Berrien  County  Bank.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Story  &  Story,  of  Nashville,  for  plaintiff 
in  error, 

Jos.  A.  Alexander  and  W.  D.  Brice,  both 
of  NashYllle,  for  defendant  in  error. 

BROYLES,  0.  J.    Judgment  reversed. 
LUKJB3  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  40) 
RUFFIN  V.  STATE.    (Nos.  12696,  12699.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  30, 1921.) 

(SyUahuB  hy  the  Court.) 

f.  Criminal  law  4=>l42~Chango  of  venue  de- 
prives court  of  Jurisdiction  over  any  indlot-- 
ment  for  the  same  offense;  court  has  Jurta- 
dlction  of  application  to  change  veaue  of  new 
indictment  for  same  offense. 

Where  the  venue  of  a  criminal  case  is 
changed,  the  county  from  which  the  case  is 
transferred  loses,  at  the  time  of  the  change, 
all  jurisdiction  to  try  the  accused,  either  npon 
the  transferred  indictment  or  upon  any  other 
indictment  charging  the  same  offense;  but  the 
power  of  the  court  from  which  the  case  is  thus 
transferred,  to  compel  obedience  to  its  judg- 
ment so  dianging  the  venue,  is  neither  lost  nor 
impaired. 

2.  Criminal  law  ^=>l 42— Court  to  which  venue 
transferred  did  not  err  in  refusing  to  enter- 
tain ap.piication  for  change  of  venae  under 
subsequent  indictment. 

Where  a  change  of  venue  is  ordered  upon 
an  indictment  charging  the  accused  with  the 
murder  of  a  named  person,  and  he  is  subse- 
quently indicted  by  the  grand  jury  of  the  same 
county  for  the  murder  of  a  different  person, 
and  thereupon  petitions  the  judge  of  the  court 
to  which  the  first  case  was  transferred  to  or- 
der a  like  transfer  of  the  subsequent  indict- 
ment, contending  that  the  two  indictments 
charge  the  same  offense,  the  judge  of  that  conrt 
does  not  err  in  directing  the  petitioner  to  pro- 
ceed before  the  court  or  the  judge  of  the  court 
in  which  the  subsequent  indictment  is  of  file. 
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and  in  refusing  to  assume  jurisdiction  oyer  the 
subject-matter  of  the  petition  himself. 

3.  Criminal  law  ^==>I42,  290  —  On  motion  for 
change  of  venue,  whether  'defendant  was  with- 
out fault  not  in  Issue;  motion  for  change  of 
venue  could  not  be  used  as  a  substitute  for 
plea  iif  former  acquittal. 

Upon  an  application  for  a  change  of  venue 
or  for  an  order  to  compel  obedience  to  a  prior 
judgment  granting  such  change,  the  merits  of 
the  charge  laid  In  the  bill  of  indictment  are  not 
in  issue.  Such  a  proceeding  cannot^  therefore, 
be  substituted  for  a  plea  of  autrefois  acquit. 
Issues  properly  raised  by  such  petitions  are  for 
decision  by  the  judge,  without  the  intervention 
of  a  jury,  while  the  merits  of  the  criminal  of- 
fense charged  are  for  determination  by  a  jury. 


4.  Criminal  law  <&=»  128— Venue  properly  chang- 
ed on  judge's  motion,  where  he  believes  there 
Is  danger  of  lynching  or  violence. 

A  judge  of  a  superior  court  in  which  an 
indictment  is  pending,  who,  either  upon  a  peti- 
tion or  "upon  his  own  motion  and  without  hear- 
ing any  sworn  testimony,  orders  a  change  of  the 
venue  of  the  case  to  another  county,  in  order  to 
avoid  mob  violence  or  the  danger  thereof,  does 
not  err  therein  if,  in  his  judgment,  as  derived 
from  personal  familiarity  with  local  conditions, 
the  accused  person  would  be  lynched,  or  there 
would  be  danger  of  an  attempt  to  commit  vio- 
lence upon  him,  should  he  be  brought  back  to 
or  allowed  to  remain  in  the  county  in  which 
the  crime  is  alleged  to  have  been  committed. 

5.  Criminal  law  <&=9l 22— After  change  of  venue, 
it  may  be  again  changed  for  looal  prejudice 
or  danger  of  violence. 

Where  an  indictment  ia  thus  transferred 
•  from  the  superior  court  of  one  county  to  the 
superior  court  of  another  county,  if  an  impar- 
tial jury  cannot  be  obtained  to  try  the  case  in 
the'  latter  county,  or  if  similar  danger  of  mob 
violence  ia  found  to  exist  there,  all  the  rem- 
edies afforded  by  law  for  a  change  of  venue  are 
open,  both  to  the  accused  and  to  the  judge  of 
the  latter  court,  for  a  second  change  of  venue, 
as  fully  and  completely  as  in  the  first  instance, 
and  as  fully  as  if  the  case  had  originated  in  the 
county  to  which  it  was  thus  transferred. 

(Additional  8yllahu$  hy  Editorial  Staff,) 

6.  Courts  ^=> I— Jurisdiction  does  not  depend 
on  merits  or  correctnees  of  decision. 

The  jurisdiction  of  a  court  always  depends 
on  its  right  to  decide  a  case,  and  never  on  the 
merits  of  its  decision  or  the  soundness  of  the 
case  presented  for  decision. 

7.  Records  <@=>2I  —  Statute  as  to  removal  of 
records  or  papers  by  order  of  "courf'  con- 
strued. 

Under  Civ.  Code  1910,  |  4645,  providing 
that  no  records  or  papers  of  any  court  must  be 
removed  out  of  the  county  except  in  case  of 
invasion  or  by  order  of  the  "court,"  the  word 
''court"  means  the  judge  of  the  court  in  which 
the  records  and  papers  are  of  file. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Court.] 


Error  from  Superior  Court,  Chatham  Coun- 
ty;  P.  W.  Meldrim,  Judge. 

Error  from  Superior  Court,  Jenkins  Coun- 
ty; H.  B.  Strange,  Judge. 

Prosecution  by  the  State  against  Joe  Ruf- 
fin  for  the  murder  of  one  Stephens,  and 
prosecution  of  the  same  defendant  for  the- 
murder  of  W.  C.  Brown.  Defendant  was  c<mi- 
victed  In  both  cases,  and  brought  error  to- 
the  Supreme  Court,  which  transferred  the 
cases  to  the  Court  of  Appeals  (108  S.  E.  29, 
30),  where  the  cases  were  tried  together.  Af- 
firmed. 

Archibald  Blackshear,  of  Augusta,  and 
Lawrence  &  Abrahams,  of  Savannah,  for 
plaintiff  in  error. 

Thos.  L.  Hill,  of  Savannah,  and  A.  S.  An- 
derson, Sol.  Gen.,  of  Millen,  for  the  State. 

LUKE,  J.    At  the  September  term,  1019,  of 
Jenkins  superior  court,  the  grand  Jury  of  Jen- 
kins county  returned  two  Indictments  against 
Joe  Ruffln,  one  charging  him  with  the  mur- 
der of  T.  P.  Stephens,  the  other  with  the- 
murder  of  W.  C.  Brown,  both  offenses  being 
alleged  to  have  been  committed  In  the  coun- 
ty of  Jenkins  on  the  13th  day  of  April,  1919. 
Ruffln  petitioned  the  judge  of  Jenkins  supe- 
rior court  for  a  change  of  venpe,  on  the 
ground  that  there  was  danger  of  an  attempt 
to  commit  violence  upon  him  if  he  were 
brought  back  to  or  allowed  to  remain  tn  the 
county  in  which  the  crimes  were  alleged  to 
have  been  committed.    Upon  the  hearing  on 
that  petition  a  change  of  venue  was  ordered, 
and  both  cases  were  duly  transferred  to  the 
superior  court  of  Chatham  county,  where, 
in  November,  1920,  Rdffin  was  acquitted  on 
the  indictment  charging  him  with  the  murder 
of  Stephens,  and  was  later  acquitted  of  the 
murder  of  Brown  also.    On  March  15,  1921, 
the  grand  jury  of  Jenkins  county  returned  an 
indictment  charging  him  with  the  murder  of 
one  Edmund  Scott,  and  alleging  (according  to 
the  petitions  now  under  review)  that  that  of- 
fense was  also  committed  in  the  county  of  Jen- 
kins on  the  IBth  day  of  April,  1919.  Upon  the 
return  of  the  third  indictment  Ruflbi  present- 
ed to  the  Judge  of  Chatham  superior  court  a 
petition,  setting  out  the  foregoing  facts,  and 
further  alleging  that  the  three  killings  grew 
out  of  the  same  affray  and  constituted  but 
one  transaction,  and  contending  that  by  rea- 
son of  such  diange  of  venue  and  identity  of 
offenses  the  superior  court  of  Chatham  coun- 
ty had  the  exclusive  Jurisdiction  to  try  him 
under  the  third  indictment  returned  by  the 
grand  Jury  of  Jenkins  county.     He  prayed 
for  an  order  directing  the  derk  of  Jenkins 
superior  court  to  transmit  the  third  indict- 
ment to  Chatham  superior  court,  "so  that  ap- 
propriate action  may  be  had  thereon  by  this 
honorable  court,  and  that  pending  the  con- 
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sideration  hereof  he  be  remanded  to  the  cus- 
tody of  the  sheriff  of  Chatham  county/' 
When  that  petition  was  presented  to  titie 
Judge  of  Chatham  superior  court  with  a  re- 
<niest  for  an  order  directing  the  clerk  of  Jen- 
kins superior  court  to  show  cause,  etc.,  he 
entered  thereon  the  following  Judgment: 

"I  am  of  the  opinion  that  I  have  no  power  or 
Jurisdiction  to  pass  on  the  issues  involved;  that 
power  and  jurisdiction  being  vested  in  the  su- 
perior court  of  Jenkins  county  and  the  Judge 
thereof.    The  order  is  refused." 

To  this  Judgment  Ruffln  excepted,  taking 
the  case  by  writ  of  error  to  the  Supreme 
Court,  from  which  it  was  transferred  to  this 
court,  because,  since  the  constitutional 
amendment  of  1916  (Ga.  L.  1916,  p.  19),  this 
court,  and  not  the  Supreme  Court,  has  Juris- 
diction of  cases  involving  a  change  of  venue. 
See  Kuffin  v.  State,  151  Ga.  743,  108  S.  E.  29. 

Upon  the  refusal  by  the  Judge  of  Chatham 
superior  court  to  assume  Jurisdiction  of  his 
petition,  Ruffin  presented  to  the  Judge  of 
Jenkins  superior  court  a  petition,  containlug 
substantially  the  same  averments  and  con- 
tentions, and  praying  for  an  order  directing 
the  clerk  of  Jenkins  superior  court  to  trans- 
mit to  Chatham  superior  court  the  third  in- 
dictment, "so  that  all  further  proceedings 
thereon  may  be  had  by  the  said  superior 
court  of  Chatham  county,'*  etc.  On  this  pe- 
tition a  rule  nisi  was  granted  and  a  hearing 
had.  In  the  answer  filed  by  the  solicitor  gen- 
eral every  material  averment  of  the  petition 
is  admitted,  except  as  to  the  identity  of  the 
dates  and  of  the  transactions  involved  in  the 
three  several  indictments.  From  the  evi- 
dence adduced  upon  the  hearing  it  appears 
that  the  first  two  indictments,  charging  re- 
spectively the  murder  of  Stephens  and  of 
Brown,  fix  the  date  of  the  alleged  offenses  as 
April  13,  1919,  while  the  third  indictment, 
charging  the  murder  of  Edmund  Scott,  fixes 
the  date  of  the  alleged  offense  as  April  13, 
1920;  but,  under  the  view  we  take  of  the 
present  writs  of  error,  it  is  immaterial 
whether  the  three  killings  in  fact  occurred 
on  the  same  day  or  not,  nor  is  any  of  the 
other  evidence  adduced  upon  the  hearing  of 
sufficient  importance  to  call  for  a  statement 
of  it  here.  At  the  conclusion  of  the  hearing 
the  Judge  passed  an  order  denying  the  pray- 
ers of  the  petition,  and,  of  his  own  motion, 
changed  the  venue  of  the  third  indictment 
from  Jenkins  coimty  to  Effingham  county. 
To  this  Judgment  Ruffin  excepted  generally, 
and  also  on  the  special  grounds  (1)  that  the 
exclusive  Jurisdiction  to  order  a  change  of 
venue  was  in  Chatham  superior  court;  (2) 
that  the  venue  was  erroneously  changed  to 
Effingham  county,  for  the  further,  reason 
that  it  was  not  shown  by  evidence  that  the 
accused  could  get  a  fair  trial  in  that  county; 
and  (3)  that,  even  if  Jenkins  superior  court 
had  Jurisdiction  to  order  a  change  of  venue, 
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it  should  have  been  (Ranged  to  Chatham 
county  rather  than  to  the  county  of  Effingham. 
The  second  writ  of  error,  like  the  first,  was 
sued  out  to  the  Supreme  Court,  and  w^s  by 
that  court  transferred  to  this  court  because 
of  the  constitutional  amendment  of  1916  fix- 
ing the  Jurisdiction  of  the  two  courts  of  re- 
view. See  Ruffln  v.  State,  151  6a.  745, 108  S. 
E.  SO.  The  two  records  being  brought  here 
by  the  same  plaintiff  in  error  and  being  con- 
trolled so  largely  by  the  same  material  facts, 
it  is  deemed  best  to  consider  them  together. 

[11  1.  The  first  question  for  consideration 
here  Is  with  respect  to  the  Jurisdiction  of  the 
trial  courts  over  the  subject-matter  of  the  pe- 
titions. Neither  of  the  petitions  now  under 
review  is,  strictly  speaking,  a  petition  for  a 
change  of  venue.  On  the  contrary,  both  pe- 
titions are  based  upon  the  theory  that  a 
change  of  venue  already  duly  and  regularly 
ordered  as  to  another  indictment  is  equally 
applicable  to  the  indictment  now  under  con- 
sideration; and  upon  that  theory  (the  sound- 
ness or  unsoundness  of  which  is  another  mat- 
ter) the  accused  petitioned,  first,  the  Judge 
of  the  court  to  which  the  prior  indictment 
was  transferred,  and,  secondly,  the  Judge  of 
the  court  from  which  It  was  transferred,  for 
an  order  to  compel  compliance  with  this 
prior  Judgment  Assuming,  for  the  puri)oses 
of  this  point,  that  the  petitioner's  theory  was 
sound — that  is  to  say,  that  the  last  Indict- 
ment in  fact  charged  the  same  offense  and 
related  to  the  same  transaction  as  the  first — 
the  question  then  Is:  Did  the  superior  court 
of  Chatham  county,  to  which  the  first  case 
was  transferred,  have  exclusive  Jurisdiction 
to  compel  compliance  with  this  Jud^ent 
changing  the  venue? 

[6]  The  Jurisdiction  of  a  court  depends  al- 
ways upon  its  right  to  decide  a  case,  and  nev- 
er upon  the  merits  of  its  decision  or  upon 
the  soundness  of  the  case  presented  for  de- 
cision. Holbrook  v.  James  H.  Prichard  Mo- 
tor Co.,  27  Ga.  App. ,  109  S.  E.  164.    By 

section  4644  of  Civil  Code  1910,  it  is  declared 
that  every  court  has  power  to  compel  obedi- 
ence to  its  own  Judgments,  orders,  and  pro- 
cess, and  to  the  order  of  a  Judge  out  of 
court,  in  an  action  or  proceeding  therein. 
Nothing  more  would  seem  to  be  necessary  to 
show  the  Jurisdiction  of  Jenkins  superior 
court  over  the  subject-matter  of  the  petitions 
under  review.  While  it  is  clearly  true  that, 
by  the  change  of  venue,  Jenkins  superior 
court  lost  all  Jurisdiction  to  try  the  accused 
upon  the  transferred  indictment  (Johnson  v. 
State,  118  Ga.  310,  45  S.  B.  381,  46  S.  E.  488), 
yet  it  does  not  by  any  means  follow  that,  by 
its  own  Judgment  changing  the  venue,  it  lost 
any  of  its  original  power  to  compel  obedience 
to  that  Judgment  To  hold  that  a  court  lost 
by  its  own  Judgment  the  power  to  enforce  the 
Judgment  would  not  only  be  absurd,  but 
would  also  nullify  the  above-mentioned  provi- 
sion of  section  4644  of  the  Civil  Code,  and 
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would  divest  the  court  of  one  of  its  inherent 
and  essential  powers,  and  might  conceivably 
result  in  public  evils  as  great  as  those  to 
avoids  which  a  change  of  venue  is  authorized 
by  law. 

[2]  2.  But  did  Chatham  superior  court  or 
the  judge  thereof  also  have  jurisdiction  over 
the  subject-matter  of  the  petition?  As  ap- 
plied to  the  facts  of  the  instant  case,  this 
question  is  both  new  and  novel.  If  only  one 
indictment  were  involved,  or  if  the  indict- 
ment returned  after  the  change  of  venue 
dearly  and  unmistakably  charged  the 'same 
offense  as  the  transferred  indictment,  then 
precedents  for  the  situation  might  be  found, 
if  not  in  the  reported  decisions  of  this  state, 
at  least  In  the  reix>rts  of  other  states.  In 
Johnson's  Case,  supra,  it  was  held: 


«ii 


'Upon  a  change  of  venue  in  a  criminal  case, 
the  county  from  which  the  case  is  transferred 
loses  all  jurisdiction  to  try  the  accused  upon  the 
iDdictmeDt  transferred  at  the  time  of  the 
change,  or  any  other  indictment  charging  the 
same  offense." 

But  in  that  case  it  appeared  with  sufQcient 
clearness  and  certainty  that  the  two  indict- 
ments in  fact  charged  the  same  offense.  Fur- 
thermore, in  that  cas^  the  right  of  the  ac- 
cused was  asserted  by  a  plea  in  abatement 
tiled  in  the  original  court,  and  not,  as  in  the 
instant  case,  by  a  petition  to  the  new  <:ourt 
to  compel  compliance  with  an  alleged  order 
(»f  the  original  court.  In  16  C.  J.  220,  i  335, 
it  is  said: 

"Upon  a  change  of  venue  the  county  from 
which  the  case  is  transferred  loses  all  jurisdic- 
tion to  try  the  accused  upon  the  indictment 
transferred  at  the  time  of  the  change,  or  upon 
any  other  indictment  charging  the  same  offense ; 
•  ♦  ♦  but  generally  the  new  court  has  no  ju- 
risdiction to  vacate  or  amend  the  records  of 
the  court  from  which  the  cause  has  been  re- 
moved, although  it  may  on  application,  either  by 
certiorari  or  by  other  appropriate  remedy,  com- 
pel the  removal  of  papers  to  it,  or  obtain  fuller 
transcripts  of  the  records  of  the  court  from 
which  the  case  came." 

[7]  But  even  that  authority  does  not  nec- 
essarily contemplate  a  situation  in  which,  as 
here,  the  indictment  which  it  was  sought  to 
remove  was  returned  Into  court  subsequently 
to  the  original  order  of  removal,  and  does  not 
fall  within  the  express  terms  or  language  of 
the  original  order  itself;  nor  does  it  by  any 
means  contemplate  a  transferred  indictment 
charging  the  murder  of  one  person,  and  a 
subsequent  indictment  charging  the  murder 
of  another  person,  thereby  on  their  faces  im- 
porting separate  and  distinct  offenses.  The 
effect  of  this  variance  in  the  material  aver- 
ments of  the  two  indictments  will  be  dealt 
with  in  the  third  division  of  this  opinion. 
But  whatever  the  rule  may  be  in  other  ju- 
risdictions, by  section  4645  of  the  Civil  Code 
of  this  state  it  is  provided  that— 


"No  records  or  papers  of  any  court  mast' be 
removed  out  of  the  county,  except  in  cases  of 
Invasion  whereby  the  same  may  be  endangered, 
or  unless  by  order  of  the  court." 

The  last  two  words  of  this  section  of  the 
Code,  to  wit,  "the  court,"  are  clearly  equiva- 
lent to  "the  judge  of  the  court  in  which  sucb 
records  and  papers  are  of  file."  And  when 
this  section  of  the  Code  Is  considered  in  con-, 
nection  with  the  facts  of  this  case  and  the 
section  immediately  preceding  it,  which  de- 
clares every  court  to  have  the  power  to  con- 
trol, in  furtherance  of  justice,  the  conduct  of 
its  own  officers,  as  well  as  to  control  its  own 
orders  and  enforce  obedience  thereto,  it  be- 
comes sufficiently  clear  that  the  judge  of 
Chatham  superior  court  did  not  err  in  de- 
clining to  accept  jurisdiction  of  the  petition 
presented  to  him  and  directing  the  petition- 
er to  the  judge  of  Jenkins  superior  court 

Whether  or  not  it  would  have  been  error 
for  the  judge  of  Chatham  superior  court  to 
assume  jurisdiction  of  the  petition  presented 
to  him  is  a  queslion  not  now  presented  for 
decision,  and  that  question  is  therefore  not 
decided.  The  thing  that  is  now  decided  is 
that  this  judge  did  not  err  in  what  be  did. 
We  are  not,  however,  unmindful  of  the  awk- 
ward situation  which  might  conceivably  have 
been  produced  by  conflicting  orders  of  dif- 
ferent judges,  directing  the  same  official  with 
respect  to  the  same  paper  in  his  custody. 

[3]  3.  Did  the  judge  of  Jenkins  superior 
court  err  in  denying  the  prayers  of  the  peti- 
tion presented  to  himV  In  our  opinion  he 
clearly  did  not  err.  By  its  own  terms  the 
petition  was  a  proceeding  to  compel  obedi- 
ence to  a  prior  judgment  of  the  court  grant- 
ing a  change  of  venue  upon  a  petition  filed 
by  the  accused.  But  the  petition  now  under 
review  was  oased  upon  the  theory  that  the 
indictment  which  it  was  sought  to  transfer 
charged  the  same  offense  as  the  indictment 
which  ^ad  been  transferred,  and  this  in  the 
face  of  the  fact  that  the  transferred  indictr 
ment  charged  the  murder  of  one  person, 
while  the  other  indictment  charged  the  mur- 
der of  another  and  different  person,  both 
of  which  persons  had  actually  been  killed, 
if  not  by  the  accused,  at  least  in  an  affray 
in  which  he  participated.  Whether  his  par- 
ticipation in  that  affray  was  with  or  without 
fault  on  his  part  Is  not  a  question  for  present 
consideration.  That  question  cannot  be 
raised  either  by  a  petition  to  change  the 
venue  or  by  a  petition  to  compel  obedience 
to  a  prior  order  granting  a  change  of  venue. 
Nor  can  either  of  such  petitions  be  used  aa 
a  substitute  for  a  plea  of  autrefois  acquit 
Such  a  plea,  being  a  plea  in  bar,  goes  to  the 
merits  of  the  charge  laid  in  the  bill  of  indict- 
ment; and,  under  the  Constitution  of  this 
state,  should  be  heard  and  determined  by  a 
jury,  while,  under  the  same  Constitution,  a 
change  of  venue  is  in  all  cases  a  matter 
for  decision  by  the  judge,  without  the  in- 
tervention of  a  Jury.   CItU  Code  1810,  H  6543, 
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-6689.  Even  under  a  proper  plea  of  aotr^ois 
xicquitp  the  fact,  if  it  is  a  fact,  that  the  ac- 
•cused  in  one  affray  killed  two  or  more  per- 
sons does  not  of  itself  alone  establish  his 
contention  that  all  the  killings  constituted 
t}ut  one  transaction.  Crocker  v.  {State,  47 
iia.  568;  Johnson  y.  State,  65  Ga.  94  (2); 
Downing  v.  State,  66  Ga.  160  (2);  Gully  ▼. 
State,  116  Ga.  527  (1),  42  S.  E.  790;  and 
l^one  v.  State,  11  Ga.  App.  128,  74  S.  E.  852. 
With  how  much  greater  reason,  therefore, 
does  such  a  fact  fall  short  of  the  result 
olaiAied  by  the  petitioner  in  a  proceeding 
like  tliat  now  under  review,  where  the  merits 
of  the  criminal  offense  are  not  even  open  to 
inquiry?  The  Judge  of  Jenkins  superior 
court  therefore  did  not  err  in  denying  the 
prayers  of  the  petition,  but  thereby  merely 
refused  to  usurp  the  lawful  function  of  the 
Jury. 

[4]  4.  The  next  question  presented  for  de- 
cision is:  Did  the  judge  of  Jenkins  superior 
court  err  when,  on  his  own  motion,  he  or- 
dered the  venue  of  the  indictment  last  re- 
turned changed  from  Jenkins  county  tb  Ef- 
fingham county?  This  question  must,  we 
tliinl^,  be  answered  in  the  negative.  By  the 
Constitution  of  this  state  (Civil  Code  of  1910 
ij  (5543),  it  is  provided  that— 

"All  criminal  cases  shall  be  tried  in  the  coun- 
ty where  the  crime  was  committed,  except  cases 
in  the  superior  courts  where  the  judge  is  sat- 
isfied that  an  impartial  jury  cannot  be  obtained 
in  such  county." 

To  give  effect  to  that  provision  of  the 
Constitution,  two  statutes  were  enacted,  one 
in  1895,  the  other  in  1911,  both  of  which  are 
now  embraced  in  section  9G4  of  Park's  Penal 
Code.  While  these  two  statutes  are  em- 
braced in  the  same  section  of  that  Code,  and 
while  they  liave  the  same  ultimate  aim  and 
object,  namely,  to  insure  a  full  and  fair  trial 
of  every  criminal  case  upon  its  merits  by 
an  Impartial  jury,  yet,  by  their  express  terms 
and  provisions,  the  two  statutes  are  designed 
to  meet  the  evil  of  two  entirely  different  sit- 
uations, and  they  accordingly  provide  ma- 
terially different  modes  of  procedure  for 
these  different  situations.  Some  of  these 
differences,  and  the  reasons  therefor,  are 
pointed  out  in  the  opinion  in  Coleman  v. 
George,  140  Ga.  619,  79  S.  E.  543.  Under 
that  opinion  and  the  terms  of  the  statute 
itself,  the  act  of  1S95  is  applicable  only 
where  bias  on  the  part  of  jurors  makes  it 
so,  and  it  can  be  invoked  by  the  defendant 
alone  "whenever,  in  his  (the  defendant's) 
judgment,  an  impartial  jury  cannot  be  ob- 
tained in  the  county  where  the  crime  was 
committed."  If  his  petition  for  a  change  of 
venue  under  the  act  of  1895  is  decided  ad- 
versely to  him,  his  only  remedy  is  to  except 
pendente  lite:  and  if  it  js  decided  favorably 
to  him,  then  the  solicitor  general  and  the 
accused,  or  his  counsel,  must  be  given  an 
opportunity  to  agree  upon  a  county  to  which 
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]  the  case  shaH  be  transferred,  and  they  must 
fail  so  to  agree  before  the  judge  who  orders 
the  change  of  venue  is  authorized  to  select 
the  county  to  which  the  venue  will  be 
changed.  On  the  other  hand,  the  act  of  1911 
is  applicable  only  where  there  is  danger  of 
mob  violence,  but  It  is  applicable  in  such  a 
case  irrespe^ve  of  bias  or  the  want  of  bias 
on  the  part  of  Jurors;  and  the  act  of  1911 
may  be  invoked  by  the  accused,  or  the  judge 
may  act  "on  his  own  motion,  with  or  with- 
out petition,  whenever,  in  his  [the  judge*sl 
judgment,  the  accused  party  will  be  lynched, 
or  there  is  danger  of  violence  being  attempt- 
ed to  be  committed  on  said  accused,  if  car- 
ried back  [to],  or  allowed  to  remain  in,  the 
county  where  the  crime  is  alleged  to  have 
been  committed."  If  the  accused  petitions 
for  a  change  of  venue  under  the  act  of  1911 
and  his  petition  is  decided  adversely  to  him, 
his  only  remedy  is  a  final  bill  of  exceptions 
to  this  court ;  but  where  it  is  decided  favor- 
ably to  him,  as  well  as  where  the  judge,  on 
his  own  motion,  orders  a  change  of  venue, 
"it  shall  be  mandatory  on  said  judge  to 
change  the  venue  to  such  county  in  this  state 
as,  in  his  [the  judge's]  judgment,  will  avoid 
such  lynching,'*  without  necessarily  consult- 
ing either  the  solicitor  general  or  tlie  ac- 
cused,  or   his   counsel. 

In  the  instant  case  the  judge,  on  his  own 
motion,  changed  the  venue  from  Jenkins 
county  to  Efiingham  county,  to  avoid  the 
danger  of  mob  violence;  and  in  doing  so  he 
was  well  within  the  power  conferred  upon 
him  by  the  act  of  1911.  To  so  order,  he  need- 
ed neither  pleadings  nor  sworn  testimony, 
nor  anything  else  save  a  belief,  derived  from 
personal  familiarity  with  local  conditions, 
that  the  danger  of  mob  violence  contemplated 
by  the  law  existed,  together  with  the  courage 
to  seek  to  avoid  such  violence  by  changing 
the  venue  of  the  case  to  a  county  in  which 
he  believed  that  a  legal,  fair  and  impartial 
trial  could  be  had  without  danger  of  such 
violence.  In  the  state  of  the  present  record, 
the.  order  itself  sufilciently  establishes  these 
essentials. 

[6]  5.  The  complaint  that  there  was  no 
evidence  to  show  that  the  accused  could  get 
a  fair  trial  in  Effingham  county  is  controlled 
by  the  rules  of  law  above  discussed.  Such 
complaint  is  wholly  without  merit.  No  evi- 
dence as  to  that  matter  was  necessary,  be- 
yond the  judge's  opinion  derived  from  per- 
sonal familiarity  with  local  conditions.  If 
he  made  a  mistake  in  so  selecting  the  county 
of  Elfingham,  the  accused,  not  having  had 
his  day  in  court  upon  that  question,  is  not 
concluded  thereby.  On  the  contrary,  if  an 
impartial  jury  cannot  be  obtained  in  Effing- 
ham county,  or  if  there  is  danger  of  mob 
violence  in  that  county,  then  the  remedies 
for  a  second  change  of  venue  are  open  to  the 
accused  and  to  the  superior  court  of  Effing- 
ham county  and  the  judge  thereof  as  fully 
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and  completely  as  if  the  indictment  had  heen 
returned  by  the  grand  Jury  of  Effingham 
county,  alleging  the  offense  to  have  been  com- 
mitted in  that  county.  As  to  this  matter, 
see  the  majority  opinion  in  Johnston  y.  State, 
118  Ga.  310,  45  S.  E.  381,  46  S.  E.  488. 

It  follows  from  what  is  said  above  that 
both  of  the  judgments  complained  of  are  free 
from   error. 

Judgments  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 

concur* 


(27  Ga.  App.  587) 

HOOKS  V.  STATE.     (No.   12627.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  16, 1921.) 

(SyllahiM  by  the  Court,) 

I.  Criminal  law  €=>59(4),  552(1) —  Homicide 
€==>309(4),  340 (4) —Instruction  on  malice  not 
prejudicial  when  defendant  convicted  of  man- 
slaughter; "conspiracy"  defined;  may  be 
established  by  acts  and  conduct;  instruc- 
tion on  grades  of  manslaughter  authorized 
when  there  Is  any  evidence  to  raise  doubt 
as  to  grade. 

The  amendment  to  the  motion  for  a  new 
trial  in  this  case  contains  several  grounds,  all 
based  upon  alleged  errors  in  the  charge. 

(a)  In  Dunwoody  v.  State.  23  Ga.  App.  03(1), 
97  S.  E.  561,  it  is  held',  **Thc  accused  was  not 
convicted  of  murder,  but  was  convicted  of  man- 
slaughter. For  this  reason  the  instruction  on 
the  subject  of  malice  could  not  have  been  prej- 
udicial to  the  accused  in  any  of  the  respects  or 
for  any  of  the  reasons  pointed  out  in  the  as- 
signments of  error."  Citing  Simpson  v.  State, 
12  Ga.  App.  292,  77  S.  E.  105;  Gray  y.  Stete, 
12  Ga.  App.  634,  77  S.  E.  916;  Land  y.  State, 
11  Ga.  App.  761(2),  76  S.  B.  78. 

(b)  This  court  held  in  Bolton  v.  State,  21 
Ga.  App.  184(1),  94  S.  E.  95:  "In  criminal  law, 
conspiracy  is  a  combination  or  agreement  be- 
tween two  or  more  persons  to  do  an  unlawful 
act,  and  may  be  established  by  proof  of  acts 
and  conduct,  as  well  as  by  direct  proof  or  by 
express  agreement.'*  See  cases  cited  on  page 
188  of  21  Ga.  App.,  on  page  96  of  94  S.  E. 

(c)  In  Jackson  ▼.  State,  76  Ga.  473,  Chief 
Justice  Jackson  said  (page  478) :  "Where  there 
is  evidence  sufficient  to  raise  a  doubt,  however 
slight,  upon  the  point,  whether  the  crime  be 
murder  or  manslaughter,  voluntary  or  involun- 
rary,  the  court  should  instruct  the  jury  upon 
these  grades  of  manslaughter  as  well  as  mur- 
der." See  Smith  v.  State,  23  Ga.  App.  77(4), 
97  S.  E.  454. 

The  ruling  in  the  foregoing  eases  disposes  of 
several  of  the  grounds  of  the  motion  for  a  new 
trial,  and  the  excerpts  from  the  charge  com- 
plained of  in  the  other  grounds  of  the  amended 
motion  are  not  erroneous  for  any  reason  al- 
leged. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
spiracy.] 


2.  Critoilial  law  ^s>l  160  —  Jodiflineit  aflrmed 
when  verdict  svpported  by  evideaee  aad  ap* 
proved  by  trial  Judge. 

The  verdict  is  supported  by  ample  evidence^ 
has  the  approval  of  the  trial  Judge,  and  the 
judgment  to  affirmed. 

Error  from  Superior  Court,  Trentlen 
County;    Esehol  Graham,  Judge. 

Boss  Hooks  was  convicted  of  manslaugb- 
ter,  and  be  brings  error.    Affirmed. 
See,  also,  110  S.  B.  300. 

N.  L.  Glllis,  Jr.,  Will  Stalllnsrs.  nnd  W.  J. 
Wnllace,  all  of  Soperton,  A.  C.  Saffold,  of  VI- 
dalia,  and  John  R.  Cooper  and  W.  O.  Cooper, 
Jr.,  both  of  Macon,  for  plaintiff  in  error. 

M.  H.  Boyer,  SoL  Gen.,  of  Hawkinsvllle^ 
for  the  State. 

BLOODWORTH,   J.     Affirmed. 

BROYLES,  C.  J.,  and  LUKE„  J.  concur. 


(28  Oa.  App.  {>0> 
JONES  V.  STATE.     (No.  12704.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1922.) 

(ByllahuB  by  the  Court.) 

Criminal  law  ^=:3938(l)  —  Newly  disoovorod 
eumulatlvo  and  Impeaching  evidence,  not  like- 
ly to  produce  different  resnit,  does  not  re- 
quire new  trial. 

The  defendant's  conviction  was  authorized 
by  the  evidence,  the  verdict  has  the  approval 
of  the  trial  Judge,  and  the  newly  discovered 
evidence  was  merely  cumulative  and  impeach- 
ing«  and  in  our  opinion  would  not  likely  produce 
a  different  result  upon  another  trial.  The  rec- 
ord shows  no  errors  of  law  in  the  trial  of  the 
case. 

Luke,  J.,  dissenting. 

Error  from  Superior  Court,  Hancock  Coun- 
ty; Jas.  B.  Park,  Judge. 

Clair  Jones  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Wiley  &  Lewis,  of  Sparta,  for  plaintiff  in 
error. 

Doyle  Campbell,  Sol.  Gen.,  and  A.  Y.  Clem- 
ent, both  of  Monticello,  for  the  State^ 

PER  CURIAM.    Judgment  affirmed. 

BROYLES,  a  X,  and  BLOODWORTH,  J., 
concur. 

LUKE,  J.  I  dissent  only  ftom  that  part 
of  the  court's  opinion  wherein  it  is  held  that 
the  newly  discovered  evidence  was  merely 
cumulative  and  impeaching,  and  would  not 
likely  produce  a  different  result  upon  anoth- 
er trial.  The  alleged  newly  discovered  evi- 
dence consisting  in  part  of  the  affidavit  of 
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one  jointly  indicted,  who  deposed,  after  his 
own  conviction  and  after  the  trial  of  the 
accused,  that  he  (deponent),  and  not  the  ac- 
cused, committed  the  crime,  that  the  accused 
was  not  present  when  It  was  committed,  and 
had  not  participated  in  it,  and,  these  factd 
not  having  been  disclosed  by  the  deponent 
until  after  the  accused  had  been  convicted 
and  sentenced.  In  my  opinion  a  new  trial 
sboQld  have  been  granted  upon  this  ground. 
The  defense  upon  the  trial  was  an  alibi. 
There  was  evidence  sustaining  this  defense, 
which  the  Jury  did  not  believe.  Now,  while 
the  newly  discovered  evidence  tended  to  es- 
tablish the  aUbl  to  which  other  witnesses 
had  sworn  on  the  trial,  It  was  not  cumula- 
tive within  the  meaning  of  the  law,  since 
it  located  the  accused  away  from  the  place 
of  the  crime,  and  made  it  impossible  for  him 
to  have  been  participating  in  the  violation 
of  law  alleged  in  the  indictment  The  af- 
fidavit of  the  convicted  person  furnished 
a  separate  and  a  distinct  alibi.  In  my  opin- 
ion, the  newly  discovered  evidence  would 
meet  the  test  of  the  law — that  is,  would  like- 
ly produce  a  different  result  upon  another 
trial.  See  Bowman  v.  State,  95  Ga.  496,  22 
S.  E.  274;  Harper  v.  State.  95  Ga.  497,  22 
S.  £.  276 ;  Fellows  v.  State,  114  Ga.  223  (1), 
237,  238,  39  S.  B.  885. 

(27  Ga.  App.  717) 

SMITH  et  al.  v.  A.  D.  ADAIR  &  MCCARTHY 
BROS.    (No.  12395.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  29,  1921.)      t 

(8yllahu9  ly  the  Court,) 

I.  Courts  ^=9488(1)  —  Transfer  by  Supremo 
Court  hold  adjudication  that  action  was  at 
law. 

The  petition  as  amended  prayed  for  an  ac- 
eountini;  and  judgment  for  balances  alleged  to 
be  due  by  defendants  to  plaintiffs  as  moneys 
had  and  received  from  the  collection  of  certain 
fertilizer  notes,  under  two  written  contracts, 
one  dated  •February  10,  1912,  and  the  other 
April  27,  1914.  Defendants  demurred,  and  by 
their  answer  and  amended  plea  denied  the  in- 
debtedness claimed,  and  set  up  certain  items 
as  credits  by  way  of  recoupment.  The  jury 
found  for  plaintiffs  the  balances  claimed  by 
them,  and  for  defendants  two  items  of  credit, 
neither  of  which  was  specifically  claimed  in 
their  pleadings.  The  court,  on  motion  by  plain- 
tiffs to  arrest  judgment,  eliminated  the  larger 
item  found  by  the  jury,  but  permitted  the  re- 
covery on  the  smaller  item  to  stand.  Defend- 
ants carried  the  case  to  the  Supreme  Court,  on 
exceptions  to  the  overruling  of  their  general 
and  special  demurrer  and  to  the  amendment  by 
the  court  of  the  jury's  verdict,  and  on  excep- 
tions to  the  refusal  of  a  new  trial.    EeH: 

The  Supreme  Court  in  transferring  the  case 
to  this  court,  under  authority  of  Burress  t. 
Montgomery,  148  Ga.  548,  97  S.  E.  538,  has 
adjadicated  that  the  proceeding  for  an  account-, 


ing  is  not  an  equity  causef  and  that  the  relief 
prayed  for  under  the  allegations  of  the  petition 
constituted  an  action  at  law. 


2.  Judgment  ^=» 1 99 (2)— Pleading 
ror  for  judgment  notwithstanding  verdict  to 
eliminate  item  of  credit  because  not  pleaded; 
failure  to  amend  held  cured  by  verdict. 
It  was  error  for  the  court,  on  the  motion 
in  arrest  of  judgment,  to  eliminate  from  the 
judgment  the  item  contained  in  the  verdict  in 
favor  of  defendants,  on  the  ground  that  it  was 
neither  set  up  nor  allowable  under  their  plead- 
ings, since,  in  snch  a  proceeding  for  an  account- 
ing, where  the  answer  denied  indebtedness  and 
claimed  certain  credits,  the  plea  could,  if  nec- 
essary, have  been  amended  by  adding  the  claim 
for  the  credit  found  by  the  jury,  and  const- - 
quently  any  snch  failure  to  amend  was  cured  b;> 
the  verdict    The  case  is,  however,  controlled 
by  the  broader  ruling  made  in  the  next  divi- 
sion of  the  syllabus. 

3.  Guaranty  «g=>82( 3)— Parties  <S=»97(I)  — 
Principal  and  guarantor  cannot  be  sued  Joint- 
ly; proceedings  subsequent  to  erroneous  rul- 
ing on  demurrer  held  nugatory. 

The  first  of  the  two  contracts  set  forth  in 
the  petition  was  signed  by  only  one  of  the  de- 
fendants, and  liability  thereon  by  the  other  de- 
fendant is  claimed  only  by  virtue  of  a  separate 
and  independent  contract  ^f  guaranty,  embodied 
in  a  letter  to  plaintiffs  signed  by  such  other 
defendant  whereby  he  guaranteed  payment  as 
to  a  specified  quantity  of  the  fertilizer.  The 
other  contract  was  joint,  and  was  signed  by 
both  defendants.  The  defendants  were  sued 
jointly  and  in  one  count  on  each  of  these  two 
contracts;  that  is,  upon  the  individual  contract 
of  one  defendant  as  thus  guaranteed  by  the 
other,  and  upon  the  other  or  joint  contract  of 
both  defendants.  This  could  not  be  done,  since 
such  a  "guarantor  is  properly  sued  alone,  and 
the  primary  debtor  is  not  subject  to  suit  joint- 
ly with  him."  Holmes  v.  Schwab,  141  Ga.  44 
(8),  80  S.  B.  313;  Sims  v.  CHark,  91  Ga.  302 
(1),  304,  18  S.  B.  158;  Georgia  Casualty  Co.  v. 
Dixie  Trust  CJo.,  23  Ga.  App.  447  (2),  98  S. 
B.  414.  The  petition  was  therefore  subject  to 
this  ground  of  demurrer;  and  the  proceedings 
subsequent  to  the  ruling  thereon  being  nuga- 
tory, the  remaining  questions  arising  in  the 
trial  are  not  such  as  are  liltely  to  arise  upon 
a  subsequent  trial  under  issues  raised  by  differ- 
ent pleadings,  and  it  is  unnecessary  to  rule 
thereon.  South  Ga.  Ry.  Co.  v.  Ryals,  123  Ga. 
330,  332,  51  S.  E.  428;  1  RuUng  Case  Law, 
364;   14  Enc.  Procedure,  662. 

Error  from  Superior  Court,  Butts  Coun- 
ty; G.  H.  Howard,  Judge. 

Action  by  A.  D.  Adair  &  McCarthy  Bros, 
against  R*  V.  Smith  and  others.  Judgment 
for  plaintiffs  and  defendants  brought  error 
to  the  Supreme  Court,  which  transferred  the 
case  to  the  Court  of  Appeals  (107  S.  B.  64). 
Reversed. 

John  R.  L.  Smith  and  Grady  O.  Harris, 
both  of  Macon,  and  O.  M.  Duke,  of  Flovilla» 
for  plaintiffs  in  error. 


^s9For  other  Gases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbared  Digssu  and  Indexes 
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Smith,  Hammond  &  Smith,  of  Atlanta,  and 
Wl  E.  Watkins,  of  Jaclcson,  for  defendants 
in  error. 

JENKINS,  P.  J.     Judgment  reversed. 
STEPHENS  and  HILL,  JJ.,  concur. 


(27  Oa.'App.  800) 

AYERS  V.  STATE.    (No.   12936.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  14,  1921.) 

(SyUahu*  hy  the  Court.) 

Witnesses  ^=»2I— One  not  sabpcsnaed  oannot 
be  eonvlcted  of  contempt  of  court,  though 
word  left  by  sheriff  at  neighbor's  house. 

The  judgment  adjudging  the  defendant  in 
contempt  of  court,  being  without  evidence  to 
support  it,  must  be  reversed. 

Error  from  Superior  Court,  Taliaferro 
County;  E.  T.  Shurley,  Judge. 

O.  N.  Ayers  was  convicted  of  contempt  of 
court,  and  he  brings  error.    Reversed. 

A  rule  nisi  was  issued,  calling  on  defend- 
ant to  show  cause  wlvy  he  should  not  be  fined 
for  contempt,  in  that  he  had  been  duly  su- 
poenaed  as  a  witness  in  a  criminal  case  and 
had  failed  to  attend  court  on  such  subpoena. 
It  was  shown  by  the  sheriff  that  he  had 
failed  to  attend  the  court  to  which  it  was 
alleged  he  had  been  subpoenaed,  but  the 
i>heriff  also  stated  that  he  had  never  been 
subpoenaed.  Defendant  stated  that  the  sher- 
iff left  word  at  a  neighbor's  house  for  him 
to  appear  in  court  "somewhere,  he  (the  de- 
fendant) knew  not  where,"  and  that  this 
wiis  all  the  service  ever  had. — Statement  by 
editor. 

Hugh  E.  Combs  and  CoUey  &  Colley,  all  of 
Washington,  Ga.,  for  plaintiff  in  error. 

M.  L.  Felts,  Sol.  Gen.,  of  Warrenton,  for 
the  State. 

LUKE,  J.    Reversed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J. 
concur. 


(28  Ga.  App.  U8) 

HESTER  V.  STATE.     (No.  13039.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18, 1922.) 

(Syllahua  hy  the  Court,) 

I.  Criminal  law  «=>822( 1 1)— Intoxicating  liq- 
uors ^=3239(4)— Instruction  as  to  effect  of 
knowledge  that  still  was  on  one's  premises  not 
erroneous  in  view  of  evidence  and  entire 
charge. 

When  considered  in  connection  with  the 
remainder  of  the  charge  of  the  court  and  in  the 
light  of  the  evidence,  the  instructions  as  to  the 


effect  of  a  person's  knowledge  tfant  a  stUl  Is 
on  his  premises  were  not  erroneous. 

2.  Criminal  law  e=s>829(l)— Rofasal  of  ehargM 
covered  by  that  given  not  error. 

The  court  properly  refused  to  give  to  the 
Jury  the  requested  instructions  set  oat  in 
grounds  2,  8,  and  4  of  the  amendment  to  the 
motion  for  a  new  trial.  So  far  as  legal  and 
pertinent,  these  requests  were  covered  by  the 
charge  given. 


3.  Criminal  law  e=s>\  160— Verdict  not  disturbed 
when  supported  by  ovidenee  and  approved  by 
trial  Judge. 

The  verdict  was  supported  by  sufficient  evi- 
dence; the  judge  who  presided  at  the  trial  ap- 
proved the  finding  of  the  jury,  and  this  court 
will  not  interfere. 


Error  from  Superior  Court,  Lincoln 
County;  E.  T.  Shurley,  Judge. 

B.  C.  Hester  was  convicted  of  permitting 
apparatus  for  distilling  and  manufacturing 
liquors  to  be  located  on  his  premises,  etc., 
and  he  brings  error.    Affirmed. 

Norman  &  Norman,  of  Washington,  Ga., 
for  plaintiff  In  error. 

M.  L.  Felts,  Sol.  Gen.,  of  Warrenton,  for 
the  State. 

BLOODWORTH,'  J.  [1-3]  Only  the  first 
headnote  needs  elaboration.  The  indictment 
in  this  case  charges  that  the  accused  did 
^'unlawfully  and  knowingly  permit  and  al- 
low and  did  have  and  possess  and  locate  on 
his  premises  apparatus  for  the  distilling  and 
manufacturing  of  spirituous,  vinous,  malted, 
fermented,  and  intoxicating  liquors  and  pro- 
hibited liquors  and  beverages."  The  record 
shows  that  the  accused  owned  and  lived  on 
certain  land,  and  one  of  the  witnesses  swore: 

"I  found  a  still  on  land  of  which  he  [the  ac- 
cused] was  in  possession.  He  admitted  to  me 
that  this  stuff  was  located  on  his  premises." 

Other  witnesses  swore  that  they  were 
present  when  a  distillery  was  found  on  the 
place  of  the  defendant.  The  evidence  showed 
that  it  ''was  a  copper  still  of  about  fifty 
gallon  capacity";  that  "it  was  put  up  on  a 
brick  furnace";  that  when  found  "the  still 
was  in  operation,"  and  "liquor  was  running 
out  of  it" ;  that  at  the  stUl  there  were  "14200 
or  1,500  gallons  of  mash";  and  that  "tbegr 
had  made  many  a  gallon  of  liquor  there, 
from  the  looks  of  things."  A  witness  also 
swore: 

''I  saw  a  pump  down  about  the  stilL  There 
was  a  little  gasoline  engine  pump  within  about 
30  yards  of  the  furnace.  He  [the  accused]  said 
that  engine  and  pump  was  his.  That  pipe  run 
up  to  his  cow  lot  about  halfway  to  where  he 
lived.  But  it  was  not  in  use  at  that  time.  Mr. 
Hester  was  in  possession  of  these  premises 
there." 


^s»For  other  cases  tee  same  topic  and  KBY-NUMBKR  In  all  Key-Numbered  DigesU  and  Indexea 
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It  also  appears  from  tbe  record  that  at  the 
time  of  the  raid  the  accused  was  drinking 
and  had  whisky  in  his  possession. 

When  all  the  facts  of  the  case  are  con- 
sidered, the  court  did  not  err  in  charging  the 
jury  as  follows: 

''In  this  connection  I  charge  you  that  if  a 
person  shall  know  that  a  still  Iq  on  his  prem- 
ises, and  he  does  not  undertake  to  have  that 
still  removed,  and  it  remains  on  his  premises, 
that  it  does  not  require  his  express  consent  for 
it  to  be  there.  His  consent  will  be  implied  if 
he  knows  it  and  doesn't  object  to  it,  and  it 
would  be  your  duty,  if  such  is  the  fact,  to  find 
the  defendant  guilty/' 

Judgment  affirmed. 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 


(27  Ga.  App.  787) 

HOWARD  V.  PARRISHi    (No.  12736.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  14,  1921.) 

(ByllahuM  hy  ike  Court.) 

Logs  and  logging  ^=d8( 5)— Petition  for  broach 
of  contract  with  owner  of  sawmill  to  saw 
logs  for  defendant,  held  Insufliolent  to  state 
cause  of  action. 

The  petition  as  amended  fails  to  set  forth 
a  canse  of  action.  It  was  therefore  not  error 
for  the  court  to  sustain  the  general  demurrer. 

Error  from  City  Court  of  Statesboro; 
Bemer  Proctor,  Judge. 

Action  by  J.  B.  Howard  against  Felix  Par- 
rish.  Judgment  for  defendant  on  demurrer, 
and  plaintiif  brings  error.    Affirmed. 

The  petition  alleged  a  contract  between 
plaintiff  and  defendant,  whei^by  plaintiff 
agreed  to  saw  logs  at  a  location  to  be  fur- 
nished by  defendant,  and  defendant  agreed  to 
cut  all  logs  and  place  them  on  the  log  bed 
ready  for  sawing,  and  to  furnish  orders  in 
which  to  cut  lumber;  that  thereunder  plain- 
tiff moved  the  sawmill  to  such  location  and 
sawed  a  specified  quantity,  for  which  he  had 
been  paid  a  specified  amount,  leaving  a  bal- 
ance due  of  $54  (which  Item  was  eliminated 
by  amendment);  that  defendant  without 
cause  refused  to  comply  with  the  contract 
after  a  specified  date,  in  that  he  refused  to 
furnish  any  more  logs,  or  orders  for  cutting 
logs,  though  there  were  then  sufficient  logs 
at  8uch  location  to  make  388,000  feet  of  lum- 
ber; that  such  failure  made  it  necessary  to 
find  a  new  location,  and  move  the  sawmill 
thereto,  which  plaintiff  did  at  an  expense  of 
$186.54,  the  items  of  which  were  given;  that 
by  Buch  failure  plaintiff  was  kept  from  run- 
ning bis  mill  for  86  days  hetween  certain 


dates,  to  his  damage  in  the  sum  of  $260,  con- 
sisting of  the  gross  earnings  for  36  days  at 
the  rate  of  3,000  feet  per  day,  minus  expenses 
of  operation,  amounting  to  $19.75  a  day;  that 
it  was  necessary  for  plaintiff  to  rent  a  house 
In  which  to  live  while  operating  at  defend- 
ant's location;  and  that  because  of  the 
breach  of  the  contract  plaintiff  had  only  used 
the  house  for  a  part  of  the  time  for  which 
he  had  paid,  and  had  thereby  lost  $83  in 
house  rent. — Statement  by  the  editor. 

R.  Lee  Moore,  of  Statesboro,  for  plaintiff 
in  error. 

Deal  &  Renfroe,  of  Statesboro,  for  defend- 
ant in  error. 

LUKE,  J.     Judgment  affirmed. 

BROYLES,  0.  J,  and  BLOODWOETH, 
J.,  concur. 

(28  Ga.  App.  49) 
I.  M.  SCOTT  Sl  CO.  V.  WARD.    (No.  12440.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1922.) 

(Syllabus  by  the  Court.) 

Appeal  and  error  ^==> 1 005 (2)— Damages  ^==> 
228— Excesslveness  cured  by  writing  off  ex- 
cess; approved  verdict,  supported  by  evi- 
dence, not  disturbed. 

The  case  is  here  upon  two  assignments  of 
error  as  to  the  verdict:  One,  that  the  ver- 
dict is  excessive;  the  other,  that  the  evidence 
did  not  authorize  a  verdict  in  favor  of  the' 
prevailing  party.  The  first  of  these  assign- 
ments of  error  is  without  merit,  since,  before 
the  hearing  of  the  motion  for  a  new  trial,  the 
plaintiff  wrote  off  from  the  verdict  and  judg- 
ment the  sum  alleged  to  be  in  excess  of  that 
authorized  by  evidence.  ^Dhe  assignment  of 
error  upon  the  ground  that  the  evidence  does 
not  authorize  the  verdict  cannot  prevail,  for 
the  reason  that  there  is  some  evidence  which, 
under  the  first  count,  authorized  the  verdict. 
This  verdict,  having  the  approval  of  the  trial 
judge,  it  was  npt  error  to  overrule  the  motion 
for  a  new  trial. 

Error  from  Superior  Court,  Troup  County; 
C.  E.  Roop,  Judge. 

Action  by  W.  A.  Ward  against  I.  M.  Scott 
a  Co.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

B.  f.  Mayer,  of  La  Grange,  for  plaintiff  in 
error. 

Frank  Harwell,  of  Atlanta,  and  M.  TJ. 
Mooty,  of  La  Grange,  for  defendant  in  error, 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  O.  J.,  and  BLOODWORTH,  J., 

concur. 


^ss»For  other  easss  see  flame  topic  and  KSY^NUBIBBR  in  all  Key-Numbered  Dfceeti  and  Indexes 
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(28  Oa.  App.  67) 

HAYES  V.  STATE.     (No.  13026.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1922.) 

(SyllahuB  hy  the  Court,) 

Weapons  ^=:>10— No  offense  to  have  pistol  un- 
der seat  of  buggy. 

It  is  not  a  violation  of  the  act  of  1910,  pen- 
alizing the  carrying  of  a  pistol  on  or  about 
one's  person,  or  having  a  pistol  in  his  manual 
possession  outside  of  his  own  home  or  place 
of  business  (Park*s  Ann.  Code,  vol.  6,  §  848 
[a]),  for  the  owner  of  a  pistol,  while  driving 
a  horse  and  buggy,  to  have  the  pistol  under 
the  seat  of  the  buggy,  where  it  was  not  in 
contact  with  his  hands  or  any  other  portion  of 
his  person.  Under  this  ruling  the  defendant's 
(.'onviction  was  unauthorized  by  the  evidence, 
and  the  court  erred  in  overruling  the  motion  for 
a  new  trial. 

Error  from  City  Court  of  Ft  Gaines ;  Ben 
M.   Turnipseed,   Judge. 

Leslie  Hayes  was  convicted  of  unlawfully 
carrying  or  having  a  pistol,  and  he  brings  er- 
ror.   Reversed. 

E.  R.  King,  of  Ft.  Gaines,  for  plaintiff  in 
error. 

P.  C.  King,  SoL,  of  Ft.  Gaines,  for  the 
State. 

BROYLES,  C.  J.    Judgment  revised. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 

<28  6a.  App.  96) 

CENTRAL  OF  GEORGIA  RY.  CO.  v.  AMER- 
ICAN COAL  CO.     (No.  12608.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18,  1922.) 

(SyUahuM  hy  the  Court.) 

Carriers  ^=s>94 (4)— Measure  of  damaoes  for 
failure  to  deliver  coal  to  dealer  Is  value  at 
place  of  delivery,  less  transportation  charges. 

'*When  a  common  carrier  falls  to  deliver 
goods  according  to  the  terms  of  the  contract, 
the  measure  of  damages  is  the  value  of  the 
goods  at  the  time  and  place  at  which  it  is 
agreed  to  deliver  them,  less  the  transportation 
charges.' 


tt 


Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  the  American  Coal  Company 
against  the  Central  of  Georgia  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

T.  M.  Cunningham,  Jr.,  of  Savannah,  for 
plaintiff  in  error. 

Mclntire,  Walsh  &  Bernstein,  of  Savannah, 
for  defendant  in  error. 

BLOODWORTH,  J.  The  American  C5al 
Company,  a  partnership,  sued  the  Central  of 


Georgia  Railway  Company,  alleging,  in  part* 
that  on  or  about  October  20,  1920,  the  de- 
fendant, as  a  carrier,  was  in  possession  of 
two  cars  of  ooal  consigned  to  petitioners,  up- 
on which  said  cars  of  coal  petitioners  paid 
freight  charges  amounting  to  $285.76;  that 
said  defendant  has  failed  and  refused,  and 
still  refuses,  to  deliver  said  coal  to  petition- 
ers; that  the  said  coal  was  worth,  at  the 
time  of  defendant's  failure  and  refusal  to  de- 
liver the  same  to  it,  the  sum  of  |13.50  per  ton 
at  Savannah,  Ga.,  the  place  of  destination, 
making  a  total  of  |1,092.82 ;  that  the  said  de- 
fendant has  paid  petitioners  the  sunf  of  $973.' 
84,  which  amount  is  the  invoice  price  of  said 
coal  at  the  point  of  origin,  plus  freight 
charges,  defendant  claiming  that  the  market 
value  at  Savannah  is  to  be  determined  by 
cost  at  the  point  of  origin  plus  freight  to 
Savannah,  while  petitioner  claims  that  the 
market  value  at  Savannah,  is  what  the  said 
coal  would  bring  at  Savannah  including  pe- 
titioner's profit;  that  the  said  payment  by 
the  defendant  of  the  sum  of  $973.84  was  with 
the  expressed  understanding  and  agreement 
that  it  wai9  accepted  by  petitioners  without 
prejudice  to  petitioner's  right  to  recover  any 
amount  in  excess  of  $973.84  that  they  may 
be  lawfully  entitled  to  recover,  said  accept- 
ance of  said  payment  not  to  be  in  any  way 
in  accord  and  satisfaction  of  said  claim; 
that  petitioners  are  entitled  to  recover  from 
defendant  the  difference  between  said  sum  of 
$1,092.83,  the  market  price  at  Savannah,  less 
$973.84  paid  by  defendant,  leaving  a  balance 
due  petitioners  of  $118.99.  The  case  was 
submitted  to  the  Judge  of  the  city  court  of 
Savannah,  who  passed  upon  the  issues  with- 
out the  intervention  of  a  Jury  and  rendered 
Judgment  against  the  defendant  for  the  full 
amount  sued  for.  The  railroad  company  ex- 
cepted. 

The  court  is  alleged  to  have  erred  because: 
(1)  The  plaintiff  is  not  entitled  to  recover  of 
defendant  on  the  basis  of  $13JK)  per  ton,  be- 
cause that  figure  includes  the  plaintiff's  prof- 
it on  a  resale  of  the  coal.  (2)  The  plaintiff 
is  a  coal  dealer  at  Savannah  and  buys  coal 
at  the  mines,  and  the  market  value  to  plain- 
tiff of  coal  at  Savannah  is  the  market  value 
paid  at  the  mines,  plus  the  freight  to  Savan- 
nah, and,  this  amount  having  been  refunded 
to  the  plaintiff,  the  plaintiff  is  not  entitled 
to  recover  anything.  (3)  The  plaintiff,  being 
a  dealer  in  coal,  has  been  reimbursed  for  his 
loss  by  having  been  refunded  the  mkrket 
value  of  the  coal  at  the  mines,  plus  the 
freight  to  Savannah.  The  market  value  of 
coal  at  Savannah,  considered  from  the  stand- 
point of  the  dealer  in  coal  at  Savannah,  is 
the  market  value  at  whidi  it  can  be  obtained 
at  the  mines,  plus  the  freight  to  Savannah, 
and  when  the  coal  dealer  at  Savannah  seeks 
to  recover  the  price  at  which  he  sold  to  con- 
sumers at  Savannah,  he  in  effect  is  seeking 
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to  recover,  not  only  the  market  valne  of  the 
coal  to  him  at  Savannah,  but  his  profits  also. 
The  record  shows  that  the  only  witness 
who  testified  in  this  case  was  Charles  M. 
Courtenny,  who  swore  in  part  as  follows: 

**I  am  a  member  of  the  firm  of  American 
Coal  Company,  plaintiff  in  this  case.  American 
Coal  Company  bad  sold  the  two  cars  of  coal  in- 
volved iD  this  case  to  the  dredge  Cumberland 
for  $14.25  per  ton,  delivered.  PlaiDtiff  is  claim- 
ing 113.50  per  ton  because  it  would  have  cost 
75  cents  per  ton  to  transfer  the  coal  from  the 
cars  at  the  wharf  of  American  Coal  Company 
to  the  dredge  Cumberland.  American  Coal 
Company  sold  a  number  of  other  shipments  of 
coal  at  about  this  time  to  other  parties  for 
$14.25  per  ton  delivered.  This  was  the  mar- 
ket value  of  the  coal  at  Savannah  at  the  time 
these  two  card  of  coal  involved  in  this  case 
should  have  been  delivered  at  Savannah. 
American  Coal  Company  is  a  dealer  in  coal  at 
Savannah.  It  buys  its  coal  at  the  mines  and 
ships  the  same  into  Savannah,  and  sells  it  at 
wholesale  in  Savannah.  It  sells  coal  to  ships 
for  bunkers,  and  to  factories.  It  does  not  sell 
coal  in  small  quantities  to  small  consumers 
such  as  householders.  The  price  of  $14.25  is 
the  price  at  which  plaintiff  was  selling  coal  at 
the  time:  it  is  not  the  price  at  which  plaintiff 
was  buying  coal  at  the  time.  The  $13.50  which 
plaintiff  is  charging  in  this  case  included  the 
profit  it  would  have  made  on  these  two  cars  to 
the    dredge   Cumberland." 

Under  the  pleadings  and  the  facts  of  this 
case  the  judge  properly  rendered  judgment 
for  the  full  amount  sued  for,  as  there  is 
nothing  in  the  record  to  take  this  case  out 
of  the  general  rule  that — 

"When  a  common  <  carrier  fails  to  deliver 
goods  according  to  the  terms  of  the  contract, 
the  measure  of  damages  is  the  value  of  the 
goods  at  the  time  and  place  at  which  it  is  agreed 
to  deliver  them,  less  the  transportation  charg- 
es." Albany  &  Northern  By.  Co.  t.  Merchants* 
A  Farmers'  Bank,  137  Ga.  891(6),  cases  cited 
on  page  897(5),  78  S.  E.  637. 

.  Judgment  afllrmed. 
BROTLES,  0.  J.,  and  LUKB,  J.,  concur. 
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(28  Qa.  App.  99) 

CENTRAL  OP  GEORGIA  RY.  CO.  v.  REID. 

(No.  12741.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18,  1922.) 

(SyUahus  hy  the  Court.) 

I.  Excerpts  from  charge  do  net  require  new 
trial. 

This  is  a  companion  case  to  that  of  Cen- 
tral of  Ga.  By.  Co.  v.  Rowland,  109  S.  E.  918 
(No.  12742,  decided  December  14,  1921).  In 
this  case  there  are  additional  attaclcs  on  the 
charge  of  the  court,  but  what  is  said  in  that 
ease  as  to  the  excerpts  from  the  charge  there- 
in complained  of  is  applicable  to  all  the  ex- 
cerpts in  the  motion  for  a  new  trial  in  thia  case. 


This  being  true,  we  hold  that  in  thia  case,  as 
in  that,  '*when  these  excerpts  are  considered 
in  the  light  of  the  entire  charge  and  the  facts 
of  the  case,  including  the  small  verdict  ($200 
in  this  ease)  returned  in  favor  of  the  plaintiff, 
we  do  not  think  they  require  another  trial  of 
the  case.*' 

2.  SufPolenoy  of  evidence. 

The  verdict  was  authorized  by  the  evidence. 

Error  from  Superior  Court,  Haralson 
County;   F.  A.  Irwin,  Judge. 

Action  by  D.  Reid  against  the  Central  of 
Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Maddoz  ft  Doyal  and  J.  Branham,  all  of 
Rome,  and  Griffith  &  Matthews,  of  Buchan- 
an, for  plaintiff  in  error. 

BL(K)DWORTH,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 


(28  Qa.  App.  58) 
NEWMAN  V.  J.  B.  COLT  CO.     (No.  12850.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1922.) 

(8vllahu9  hy  the  Court.) 

1.  Sales  ^=»34(K— Seller  may  stors  goods  and 
sue  for  price,  tlioogh  notlflsd  before  delivery 
that  they  would  not  be  accepted. 

Where  one  who  has  entered  into  a  binding 
written  agreement  to  buy  and  pay  for  certain 
goods  notifies  the  seller,  prior  to  the  delivery 
of  the  goods,  that  he  will  not  accept  and  pay 
for  them  if  tendered,  the  seller  may  refuse  to 
agree  to  a  rescission  of  the  contract,  and,  if 
the  bnyer  thereafter  refuses  to  take  and  pay 
for  the  goods  when  tendered  to  him  in  accord- 
ance with  the  terms  of  the  contract,  the  seller 
may,  under  the  provisions  of  Cttvil  Code  1910, 
f  4131,  store  the  goods  for  the  use  and  benefit 
of  the  defaulting  buyer  and  sue  for  the  entire 
purchase  price.  Dunaway  v.  Colt  Co.,  26  Ga. 
App.  554,  106  S.  B.  599,  and  citations. 

(a)  The  evidence  in  the  instant  case  was  suf- 
ficient to  authorize  a  finding  that  the  identical 
goods  shipped  to  and  refused  by  the  buyer  were 
stored  for  his  benefit  by  the  seller,  and  that 
they  were  being  held  by  the  seller  for  the  buy- 
er at  the  time  of  the  trial  of  the  case. 

2.  Appeal  and  error  ^s»843  (3)— Denial  of  non- 
suit not  eonsldered,  when  Judgment  for  plain- 
tiff and  new  trial  asked  on  ground  that  ver- 
dict oontrary  to  law  and  evidenoe. 

It'  is  well  settled,  by  repeated  rulings  of 
the  Supreme  Court  and  of  this  court,  that  an 
assignment  of  error  upon  the  refusal  of  the 
trial  court  to  award  a  nonsuit  will  not  be  con- 
sidered, where  the  case  proceeded  to  verdict 
end  judgment  in  favor  of  the  plaintiff,  and  tJie 
defendant's  bill  of  exceptions  complains  also 
of  the  overruling  of  a  motion  for  a  new  trial 
which  contains  the  ground  that  the  verdict  was 
contrary  to  law  and  the  evidence. 
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3.  New  trial  ^=970— Properly  denied,  when  evi- 
dence authorized  verdict. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

Error  from  City  Court  of  Richmond 
County ;  J.  C.  C.  Black,  Jr.,  Judge. 

Action  by  the  J.  B.  Colt  Company  against 
M.  R.  Newman.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

P.  H.  Bowe,  of  Augusta,  for  plaintiff  in 
error. 

Wm.  T.  Gary  and  Alexander  &  Lee,  all  of 
Augusta,  for  defendant  in  error. 

BROYLiES,  a  J.     Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  U7) 

LEATHERWOOD   V.  STATE.     (No.   13014.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18,  1922.) 

(Syllahui  by  the  Court,) 

No  graunil  for  new  trial. 

There  is  no  merit  in  any  of  the  special 
grounds  of  the  motion  for  a  new  trial;  the 
evidence  supports  the  verdict,  and  the  judgment 
is  affirmed. 

Error  from  Superior  Court,  Haralson 
County ;   F.  A.  Irwin,  Judge. 

Action  between  the  State  and  Jim  Leather- 
wood.  Judgment  for  the  State,  and  Leather- 
wood  brings  error.    Aflirmed. 

See,  also,  107  S.  E.  422. 

Mundy  &  Watkins,  of  Cedartown,  for 
plaintiff  in  error. 

J.  R.  Hutcheson,  Sol.  C^en.,  of  DouglasviUe, 
for  the  State. 

BLOODWORTH,  J.    Affirmed. 

BROYLES,  C.  J.,  and  LUBOB,  J.,  concur. 


(28  Ga.  App.  64) 

E.  P.  REDD  &  CO.  V.  W.  A.  LATH  EM  & 
SONS.    (No.  12873.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1022.) 

(Sylldbui  by  the  Court.) 

Replevin  ^=s>59— Description  of  property  In  pe- 
tition held  sufficient. 

In  an  action  of  bail  trover  for  the  re- 
coveiy  of  cotton,  a  description  in  the  petition 
in  the  following  terms  is  sufficiently  certain  to 
place  the  defendant  on  notice  of  what  prop- 
erty is  sned  for  and  to  withstand  a  general 
demnrrer:  "A  certain  lot  of  cotton,  consisting 
of  five  bales  of  cotton,  described  as  follows. 


weighing  450  pounds  more  or  less,  each  of  the 
value  of  $337.50,  the  same  being  the  five  bales 
of  cotton  delivered  to  W.  A.  Lathem  &  Sons 
[the  defendant  in  the  trover  suit]  by  Henry 
McClure  during  the  fall  of  1920"  (itaUcs  ours). 
See,  in  this  connection,  Nichols  v.  Hampton,  46 
Ga.  253  (3);  Leitner  v.  Strickland,  89  6a. 
363,  15  S.  E.  469;  Thomas  Furniture  Co.  ▼.  T. 
&  C.  rnrniture  Co.,  120  6a.  879.  48  S.  B.  333; 
Charles  v.  Valdosta  Foundry  Co.,  4  Ga.  App. 
733(3),  62  S.  B.  493;  Collins  v.  West,  6  Ga. 
App.  429,  63  S.  E.  540;  Pepper  v.  James,  7 
Ga.  App.  518,  67  S.  B.  218;  Gatlin  v.  Matthews, 
16  Ga.  App.  645,  85  S.  E.  953;  Gamble  t. 
Shingler,  22  Ga.  App.  608,  96  S.  E.  705. 

The  court  therefore  erred  in  dismissing  the 
petition  on  oral  motion,  upon  the  ground  that 
the  description  of  the  property  sued  for  was 
insufficient  to  place  the  defendant  on  notice  of 
what  property  was  sued  for. 

Error  from  Superior  Court,  Cherokee 
County;  D.  W.  Blair,  Judge. 

Action  by  B.  P.  Redd  &  Co.  against  W.  A. 
Lathem  &  Sons.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

A.  J.  Henderson,  of  Canton,  and  Morris 
&  Hawkins,  of  Marietta,  for  plaintiff  in  er- 
ror. 

John  S.  Wood,  of  Canton,  for  defendant 
in  error. 

BROYLES,  C.  J.    Judgment  reversed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  68) 

ALLEN  V.  CITY  OF  BLUE  RIDGE. 

(No.  13044.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

Jan.  17,  1922.) 

(Syllalui  by  the  Court,) 

Municipal  corporations  ^=s>642 (3)— Certiorari 
properly  tflsmlssed  for  want  of  proper  affi- 
davit or  showing  that  bond  was  filed  aid  a|»- 
proved. 

It  is  not  error  for  the  Judge  of  the  sa- 
perior  court  to  dismiss  a  certiorari  from  a 
mayor*s  or  police  court,  where  no  pauper  affi> 
davit  was  made,  and  where  it  was  not  alleged 
in  the  petition  for  certiorari  that  the  bond  given 
by  the  petitioner  was  approved  and  accepted 
by  the  clerk  of  the  police  court,  and  where 
there  was  no  certificate  from  the  derk  that 
the  bond  was  filed  with  him  and  had  been  ap- 
proved and  accepted  by  him.  QiUespie  t.  May- 
or and  Council  of  Macon,  19  Ga.  App.  1,  90  S. 
E.  970,  and  citations. 

Error  from  Superior  Court,  Fannin  Coun- 
ty; D.  W.  Blair,  Judge. 

Action  between  Jim  Allen  and  the  City  of 
Blue  Ridge.  Judgment  for  the  latter,  and 
the  former  brings  error.    Affirmed. 
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Tho&  A.  Brown,  at  Blue  Rldgd)  for  plain- 
tiff in  error. 

Wm.  Butt,  of  Blue  Ridge,  for  def^dant  In 
error. 

BROYLES,  a  J.    Judgment  aflOrmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


(2S  Ga.  App.  66) 

WRIGHT  V.  STATE.     (NOw  13013.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1922.) 

(SyUalfUi  hy  the  Court.) 

No  error  to  deny  new  trial. 

The  evidence  in  this  case  authorized  the 
defendant's  conviction,  and  the  verdict  of  the 
jury  80  finding  has  the  approval  of  the  trial 
judge.  No  error  of  law  upon  the  trial  of  the 
case  appears.  It  was  not  error  to  overrule 
the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Lincoln  Coun- 
ty;  E.  T.  Shurley,  Judge. 

M.  L.  Wright  was  convicted  of  an  offense, 
and  he  brings  error.  Affirmed. 

R.  W.  Ware,  of  Warrenton,  and  Bumside 
&  McWhorter,  of  lincolnton,  for  plaintiff  in 
error. 

M.  L.  Felts,  SoL  Gen.,  of  Warrenton,  for 

the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES.  C.  J.,  and  BLOODWORTH,  J., 
concur. 


(28  Ga.  App.  70) 

BYRD  V.  STATE.     (No.  13055.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1922.) 

(Syllahw  hy  the  Court.) 

1.  No  error  In  holding  Juror  competent. 

In  the  motion  for  a  new  trial  it  Is  insisted 
that  one  of  the  jurors  who  considered  the  case 
was  incompetent  for  the  reason  that  he  was 
deranged  and  irrational.  The  defendant  offered 
affidavits  tending  to  support  this  ground  of  the 
motion,  and  the  state  offered  affidavits  which 
disputed  this  contention.  Upon  the  evidence 
offered  both  by  the  defendant  and  the  state 
upon  this  question  it  was  not  error  for  the 
court  to  hold  the  juror  competent  and  qualified. 

2.  Trial  ^=s>295( I)— Charge  as  a  whole  must  be 
read  In  passing  on  claim  of  error. 

A  careful  examination  of  the  assignments 
of  error  as  to  several  excerpts  from  the  charge 
of  the  court,  when  the  charge  as  a  whole  is 
read,  shows  no  error.  The  charge  of  the  court 
was  full  and  fair.  There  were  no  errors  of 
law  upon  the  trial. 


3.  Sufllclenoy  of  •vftfeneti 

Upon  conflicting  evidence  the  Jury  were 
authorized  to  return  a  verdict  of  guilty.  This 
verdict  has  the  approval  of  the  trial  judge.  It 
was  not  error,  for  any  reason  assigned,  to  over- 
rule  the-  motion  for  a  new  trial. 

Error  from  Superior  Court,  Decatur  Coun- 
ty ;  Wm.  G  Worrlll,  Judge. 

Thad  Byrd  was  convicted  of  an  offense, 
and  he  brings  error.      Affirmed. 

H.  B.  O'Neal  and  W.  V.  Custer,  botli  of 
Balnbridge,  for  plaintiff  in  error. 

B.  C.  Gardner,  Sol.  Gen.,  of  Camilla,  and 
BlUie  B.  Bush,  of  Atlanta,  for  the  State. 

LUKE,  J.     Judgment  affirmed. 

BROYLES,  a  J.,  and  BLOODWORTH,  J., 

concur. 


(28  Oa.  App.  G7) 
GAY  V.  STATE.     (No.  13032.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1922.) 

fSyllahus  hy  the  Court,) 

1.  Homldde  <s=» 1 41  (I)— Indictment  of  two  de- 
fendants for  assault  with  Intent  to  murder 
held  sufllolent. 

The  indictment  upon  which  John  Gay,  Sr., 
was  convicted  charged  "John  Gay,  Sr.,  and  John 
Gay,  Jr.,  with  the  offense  of  assault  with  intent 
to  murder,  for  that  the  said  accused  on  the  23d 
day  of  May,  in  the  year  1921,  in  Hie  county 
aforesaid,  with  a  gun  and  with  a  pistol,  the 
same  being  weapons  likely '  to  produce  death, 
did  assault,  shoot  at,  and  shoot  George  Mercer 
and  Wheeler  Mercer  and  each  of  them,  unlaw- 
fully, feloniously,  with  malice  aforethought,  and 
with  the  intent  then  and  there  to  kill  and  mur- 
der each  and  both  of  the  said  persons  so  as- 
saulted, contrary  to  the  laws,"  etc.  By  de- 
murrer the  indictment  was  attacked  upon  the 
ground  that  it  was  not  alleged  which  defendant 
held  the  gun  or  which  defendant  did  the  shoot- 
ing, nor  which  defendant  shot  the  respective 
parties  alleged  to  have  been  shot  and  shot  at, 
and  that  it  was  not  alleged  how  or  in  what 
manner  the  two  persons  alleged  to  have  been 
assaulted  were  assaulted.  The  demurrer  was 
overruled.  We  see  no  error  in  the  judgment 
overruling  the  demurrer.  Under  the  indict- 
ment it  would  make  no  difference  how  or  in 
what  manner  the  persons  were  wounded,  and  it 
would  make  no  difference  which  one  of  the  de- 
fendants held  the  gun  or  the  pistol,  if  they  were 
acting  in  concert  It  appears  that  the  indict- 
ment is  abundantly  clear  enough  for  the  defend- 
ant to  understand  the  crime  with  which  he  is 
charged  and  for  the  jury  to  comprehend  the 
charge  and  issue  on  triaL 

2.  Criminal  law  <@=:9935(l)— New  trial  properiy 
denied  when  evidence,  though  oonflioting,  sup- 
ported verdict. 

The  charge  of  the  court  was  full  and  fair 
and  not  subject  to  any  of  the  criticisms  urged 
against  it.    Upon  conflicting  evidence  the  jury 
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were  authorized  to  find  the  defendant  guilty; 
and,  since  this  finding  has  the  approval  of  the 
trial  judge,  it  was  not  error,  for  any  reason 
assigned,  to  overrule  the  motion  for  a  new 
trial. 

Error  f  rpm  Superior  Court,  Colquitt  Coun- 
ty; W.  E.  Thomas,  Judge. 

Jolrn  (jkiy  was  convicted  of  assault  with  in- 
tent to  murder,  and  he  brings  error.  Af- 
firmed. 

James  Humphreys  and  W.  F.  Way,  both 
of  Moultrie,  for  plaintiff  in  error. 

Clifford  E.  Hay,  SoL  Gen.,  of  ThomasviUe, 
for  the  State. 

LUKEj,  J.    Judgment  affirmed. 

BROYLES,  a  J.,  and  BLOODWORTH,  J., 
concur. 

(27  Ga.  App.  777)  ==a 

IVEY  V.  STATE.     (No.  12960.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  13,  1921.) 

(Syllahus  by  the  Court.) 

Arson  ^=>37(l)— Evidenoe  held  insufficient  to 
support  a  conviction  of  attempt. 
The-  evidence  relied  upon  to  convict  the  ac- 
cused was  wholly  circumstantial,  and  was  in- 
sufficient to  exclude  every  reasonable  hypothe- 
sis save  that  of  his  guilt. 

Erorr  from  Superior  Court,  Warren  Coun- 
ty; E.  T.  Shurley,  Judge. 

Bill  Ivey  was  convicted  of  attempting  to 
bum  a  dwelling  house,  and  he  brings  error. 
Reversed. 

There  was  evidence  that  about  a  week  aft- 
er defendant  moved  out  of  the  prosecutor's 
house  a  hole  was  found  burned  in  the  floor, 
and  that  there  were  a  partly  burned  bagging 
sheet  and  some  pieces  of  broom  straw  by  the 
hole.  The  prosecutor  testified  that  on  the 
day  following  the  finding  of  the  hole  in  the 
floor  he  saw  traclts  across  the  field  in  front 
of  the  house  coming  towards  the  house,  and 
another  track  going  away  from  the  house 
and  making  an  impression  as  if  the  man  was 
running;  that  one  of  the  shoes  had  a  peculiar 
sole  which  made  an  Impression  as  the  man 
was  walking  towards  the  house,  but  not  so 
plain  when  he  was  running;  that  he  had 
seen  defendant  wearing  shoes  corresponding 
to  such  tracks,  and  that  to  the  best  of  his 
belief  they  were  his  tracks;  that  shoes  in- 
troduced in  evidence  were  defendant's  shoes, 
and  worn  up  to  the  time  he  moved  away 
from  the  prosecutor's  house;  that  at  the  time 
of  the  fire  defendant  lived  about  three  or 
four  miles  away,  and  had  no  business  around 
the  house  unless  he  came  after  two  chickens 
which  he  had  left  thera  Other  witnesses 
testified  concerning  the  hole  in  the  floor  and 


the  tracks,  and  that  when  they  went  t>  de- 
fendant's house  he  had  his  shoes  on,  but  as 
soon  as  he  saw  them  went  into  the  house, 
and  when  next  seen  was  barefooted  or  in  his 
stocking  feet;-  that  when  asked  for  his  shoes 
he  showed  them  a  pair  which  his  fnther-in- 
law  who  was  present  claimed  as  his  own, 
and  showed  them  a  number  of  other  pairs 
before  they  flnally  found  shoes  which  fitted 
the  tracks;  that  he  first  denied  he  made 
the  tracks,  but  afterwards  admitted  he  did, 
and  that  the  shoes  were  his,  and  that  he  wore 
them  at  the  time.  Defendant  in  his  state- 
ment said  that  he  left  some  chickens  on  the 
prosecutor's  place  and  went  back  to  get  them, 
but  that  the  prosecutor  had  threatened  to 
kill  him,  and  he  was  afraid  to  be  seen  and 
so  waited  u^til  near  sundown;  that  when  he 
got  close  to  the  house  he  heard  a  fuss  there, 
and  turned  and  ran  because  he  was  afraid  it 
was  the  prosecutor,  and  that  he  would  kill 
him;  and  that  he  did  not  set  the  house  on 
fire.  The  prosecutor  admitted  on  cross-ex- 
amination that  he  had  threatened  to  kill 
defendant,  and  one  of  the  other  witnesses  for 
the  state  testified  that  defendant  gave  sub- 
stantially the  same  explanation  of  his  turn- 
ing and  running  as  was  given  at  the  trial. — 
Statement  by  the  editor. 

The  order  overruling  the  motion  for  a  new 
trial  was  as  follows: 

The  within  motion  for  new  trial  is  overruled. 
I  do  this  to  prevent  expense  in  another  trial. 
The  evidence  in  my  judgment  is  barely  suffi- 
cient to  sustain  the  verdict,  if  sufficient,  and  I 
prefer  that  the  Court  of  Appeals  adjudicate  the 
question  of  law,  in  the  light  of  the  facts,  so 
as  to  prevent  further  trial,  should  a  new  trial 
be  granted. 

J.  Cecil  Davis,  of  Warrenton,  for  plaintiff 
in  error. 

M.  Ll  Felts,  SoL  Gen.,  of  Warrenton,  tor 
the  State. 

BROYLES,  C.  J.    Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(27  Or.  App.  744) 

PUFFER  MFG.  CO.  V.  RYCKELEY. 
(No.  12214.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  13,  1921.) 

(SyllahuM  by  Editorial  Staff,) 

Sales  ^=9 1 76  (6)— Buyer  hotel  to  waive  dam- 
ages from  defeots  by  axecuting  notes  and 
paying  some  of  them. 

A  buyer  of  a  secondhand  soda  fountain, 
wlio,  after  he  had  discovered  defects  therein, 
executed  notes  for  the  property  and  paid  some 
of  them,  waived  all  damages  caused  by  the 
defects. 

Bloodworth,  J.,  dissenting. 
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Error  from  Superior  Ck)urt,  Muscogee 
County;  Geo.  P.  Munro,  Judge. 

Suit  by  the  Puffer  Manufacturing  Ck>n^ 
pany  against  G.  J.  Ryckeley.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

The  suit  ^as  to  foreclose  a  mortgage  on 
a  secondhand  soda  fountain  and  fixtures  pur- 
chased by  defendant  from  plaintiff  Plain- 
tiff introduced  the  conbact  of  sale,  called 
defendant  to  identify  his  signature  thereto, 
and  introduced  the  mortgage  and  a  series 
of  notes  secured  thereby.  Defendant  testi- 
fied that  plaintiff's  sales  agent  approached 
him  for  the  purpose  of  selling  secondhand 
soda  fixtures  located  in  the  store  of  one 
Solomon:  that  they  went  around  and  looked 
at  the  fixtures,  and  he  agreed  to  take  it  and 
si^ed  the  order;  that  he  looked  the  foun- 
tain over,  but  had  no  opportunity  to  exam- 
ine it,  except  casually,  as  it  was  in  opera- 
tion; that  this  was  in  August,  1918,  and 
some  time  in  November  the  fountain  was 
moved  to  his  place,  but  not  installed  for 
two  months  or  more;  that  as  soon  as  he 
found  it  was.  worthless  he  refused  to  make 
any  mrore  payments  until  it  was  put  right, 
and  that  plaintiff  refused  to  repair  it  and 
he  refused  to  pay  anything  more;  that  the 
whole  inside  workings  leaked,  and  were  rot- 
ten, decayed,  and  full  of  holes,  and  would 
not  hold  water ;  that  It  was  of  no  value  and 
could  only  be  repaired  by  buying  a  new 
fountain;  that  the  defects  could  not  be  seen 
by  ordinary  observation;  that  he  never  had 
any  experience  with  any  other  fountain;  that 
he  thought  it  was  all  right  until  he  tried  it 
out  and  found  it  to  be  worthless;  that  it 
was  the  inside  of  the  fountain  which  was 
rotten,  eta;  that  when  the  fountain  was 
moved  to  his  place  he  went  around  to  Solo- 
mon's and  saw  it  being  moved  out  and  no- 
ticed that  the  floor  was  wet  and  rotten, 
which  to  his  mind  indicated  tbat  the  foun- 
tain was  leaking;  that  when  the  fountain 
was  installed  he  paid  $65  and  executed  notes 
payable  monthly  for  the  balance;  that  short- 
ly after  the  fixture:?  were  installed  he  noticed 
considerable  rust  in  some  of  the  containers 
and  on  some  of  the  rods  and  ducts;  that 
he  notified  plaintiff  he  was  unable  to  use  the 
fountain;  that  he  paid  the  notes  due  Decem- 
ber 6th,  January  6th,  and  February  6th,  and 
that  tAie  fountain  was  then  lying  idle;  that 
some  time  during  January  or  February  he 
discovered  that  a  number  of  pipes  and  ducts 
were  hadly  rusted  and  contained  leaks.  His 
son  also  testified  that  the  containers  were 
rusty,  that  a  number  of  the  pipes  and  ducts 
were  rusty,  and  that  tiie  pipes  developed  so 


n^any  holes  that  they  had  never  been  able 
to  use  the  fountain,  and  that  it  was  worth- 
less and  valueless.  A  witness  for  plaintiff 
who  made  the  sale  testified  that  he  examined 
the  fixtures  at  the  time  and  found  them  in 
good  shape,  and  that  defendant  also  exam- 
ined them  and  expressed  himself  as  being 
satisfied ;  that  they  were  then  actually  being 
used  by  the  Solomon  Company;  that  the 
pipes  and  ducts  were  made  of  copper  and 
would  not  rust,  and  the  containers  were  also 
made  of  non-rusting  metal;  that  the  only 
pipes  that  could  rust  were  those  not  going 
with  the  fixtures,  but  installed  by  plumbers ; 
that  they  simply  installed  the  fixtures  and 
did  not  connect  them  with  the  street  pipes, 
but  that  this  was  done  independently. — 
Statement  by  editor. 

Battle  &  Arnold,  of  Columbus,  for  plaintiff 
in  error. 

R.  Terry,  of  Columbus,  for  defendant  in 
error. 

BLGODWORTH,  J.  Basing  their  opinion 
on  the  rulings  in  Lunsford  v.  Malsby,  101  Ga. 
39,  28  S.  EJ.  496.  Byrd  v.  Campbell  Printing 
Press,  etc.,  Co.,  90  Ga.  642,  16  S.  E.  267.  and 
other  like  rulings,  a  majority  of  the  court 
rule  that,  as  the  evidence  for  the  plaintiff 
must  be  construed  most  strongly  against 
him— 

"The  judgment  should  be  reversed  on  the 
general  grounds  of  the  motion  for  a  new  trial, 
as  the  evidence  demanded  a  finding  that  the 
defendant  in  error,  after  he  had  discovered  the 
defects  in  the  soda  fountain,  executed  his  notes 
for  the  property  and  paid  some  of  them,  and 
such  conduct  constituted  a  waiver  of  all  dam- 
ages caused  by  the  defects." 

While  I  raise  no  issue  with  my  Assodates 
as  to  the  principle  of  ,1a w  announced  in  the 
decisions  above  referred  to,  I  cannot  agree 
that  under  the  facts  of  this  case  they  are 
applicable  and  controlling.  It  is  my  opin- 
ion that,  when  considered  in  the  light  of  all 
the  facts  of  the  case,  there  is  no  reversible 
error  in  any  of  the  excerpts  from  the  charge 
of  which  complaint  is  made  in  the  motion 
for  a  new  trial;  that  the  evidence  supports 
the  verdict;  and  that  the  judge  of  the  mu- 
nicipal court  properly  refused  a  new  trial, 
and  the  judge  of  the  superior  court  did  not 
err  in  ordering  that  "the  certiorari  be  dis- 
missed and  that  the  judgment  of  the  munici- 
pal court  be  sustained.'* 

Judgment  reversed. 

BROYIiES,  C.  J.,  and  LUKB,  J.  ooncor. 
BLGODWORTH.  J.,  dissents. 
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(28  Oa.  App.  61) 

COLE   V.   SANDEFUR-HARWELL   CLOTH- 
ING CO.     (No.  12829.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1922.) 

(Svllabus  hv  the  Oowrt,) 

Appeal  and  error  ^=s>272(l)  —Writ  dismissed 
when  error  assigned  only  on  direction  of  ver- 
dict on  which  Judgment  rendered  more  than 
30  day»  before  hill  was  tendered. 

The  bill  of  ezceptioDS  containing  no  as- 
signment of  error  upon  the  OTerruling  of  the 
motion  for  a  new  trial,  and  the  only  judgment 
upon  which  error  is  assigned  being  the  direc- 
tion of  a  verdict,  and  the  judgment  thereon 
having  been  entered  more  than  30  days  before 
the  bill  of  exceptions  was  tendered,  and  the 
plaintiff  in  error  having  failed  to  file  excep- 
tions pendente  lite,  the  writ  of  error  must  be, 
and  is,  dismissed. 

Error  from  City  Court  of  Macon;  Will 
Gunn,  Judge. 

Action  between  Mrs.  W.  M.  Cole  and  the 
Sandefur-Harwell  Clothing  Company.  Judg- 
ment for  the  latter,  and  tlie  former  brings 
error.       Writ  of  error  dismissed. 

Clements  &  Clements  and  Sam  B.  Hunter, 
all  of  Macon,  for  plaintiff  in  error. 

G.  M.  Nottingham  and  B.  W.  Maynard, 
both  of  Macon,  for  defendant  in  error. 

I.UKE,  J.     Writ  of  error  dismissed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 

(28  Ga.  App.  116) 

GUNN  V.  STATE.    (No.  1301 1.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18,  1922.) 

f Syllabus  by  the  Court,) 

Criminal  law  ^=:9559— That  defendant  was  pres- 
ent where  distillery  was  in  operation  and  hid 
from  officers  InsuflRolent  to  support  oonvic- 
tlon. 
The  accused  was  convicted  of  the  offense 
of  manufacturing  liquor.  The  only  evidence 
to  connect  him  with  the  crime  was  the  fact 
that  when  an  officer  entered  the  home  of  an- 
other person  about  midnight  he  found  a  dis- 
tillery in  operation,  and  the  accused,  who  was 
present,  sought  shelter  under  a  bed  in  the 
room  where  the  still  was  located.  The  ac- 
cused gave  a  reasonable  explanation  of  his 
presence.  The  evidence  is  not  sufficient  to  ex- 
clude every  reasonable  hypothesis  save  that 
of  the  guilt  of  the  accused.  In  Griffin  v.  State. 
2  Ga.  App.  534,  58  S.  B.  781,  it  was  held: 
"Neither  presence  nor  flight,  nor  both  togeth- 
er, without  more,  is  conclusive  of  guilt."  See 
Thomas  v.  State,  25  Ga.  App.  558(3),  103  S. 
E.  859. 

Error  from  Superior  Court,  Wilkes  Coun- 
ty;   E.  T.  Shurley,  Judge. 


Lorenzo  Guhn  was  convicted  of  manqfae* 
taring  liquor,  and  he  brings  error.    BeversedL 

Hugh  E.  Combs  and  F.  H.  CoUey,  both  of 
Washington,  Ga.,  tor  plaintiff  in  error. 

M.  L.  Felts,  SoL  Gen.,  of  Warr^ton,  tor 
the  State. 

BLOODWORTH,  X    Judgment  reversed. 

BROYLES,  0.  J.,  and  LUKB,  J.,  concur. 

(28  Ga.  App.  113> 

DAVIS  V.  STATE.     (No.  12990.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1* 

Jan.  18,  1922.) 

(8yllabu8  by  the  Court.) 

Criminal  law  ^=9 1 160— Judgment  affirmed  when 
verdict  supported  by  evidence  and  approved 
by  trial  Judge. 

There  is  no  merit  in  any  of  the  grounds  of 
the  amendment  to  the  motion  for  a  new  trial; 
there  is  ample  evidence  to  support  the  finding 
of  the  jury,  which  has  the  approval  of  the  trial 
judge,  an^  the  judgment  is  affirmed. 

Error  from  Superior  Court,  Wilkes  Coun- 
ty;  E.  T.  Shurley,  Judge. 

Action  between  the  State  and  Tommie 
Davis.  Judgment  for  the  State  and  Davis 
brings  error.    Affirmed. 

Norman  &  Norman,  of  Washington,  Ga., 
for  plaintiff  in  error. 

M.  L.  Felts,  Sol.  Gen.,  of  Warren  ton,  for 
the  State. 

BLOODWORTH,  J.     Affirmed. 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 

(28  Ga.  App.  109) 
STORY  V.  STATE.     (No.   12925.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18, 1922.) 

f Syllabus  by  the  Court.) 

I.  Criminal  law  ^=»956(i0)  —  Denial  of  new 
trial  on  conflicting  affidavits  as  to  juror's  ex- 
pression of  opinion  not  ah*jse  of  discretion. 

The  motion  for  a  new  trial  alleges  that  the 
plaintiff  in  error  was  deprived  of  a  trial  by  an 
impartial  jury,  in  that  Carlton  Richards  was 
one  of  the  jury  that  tried  movant,  and  that  he 
'^prejudged  the  case  against  this  defendant,  and 
stated  to  J.  J.  Reese,  a  few  days  after  the  hill- 
ing of  T.  S.  Jones,  and  before  the  trial  of  the 
said  case,  and  at  the  home  of  one  Aaron  Young, 
in  McDuffie  county,  Ga.,  that  'Sam  G.  Story 
should  have  his  neck  broken  for  killing  Jones,* 
and,  when  told  by  the  said  J.  J.  Reese  that  he 
ought  not  to  express  himself  in  that  way  until 
he  knew  all  the  facts,  the  said  Carlton  Richards 
replied  that  it  didn't  make  any  difference,  that 
Sam  Story  ought  to  have  his  neck  broken  for 
that  killing.'"     In  Bowdoin  v.  State,  113  Ga. 
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1150(6),  39  S.  B.  478,  it  was  held:  "Where  one 
of  the  grounds  of  a  motion  for  a  new  trial  in 
a  criminal  case  is  that  two  of  the  jurors  who 
rendered  the  verdict  had  each  previously  ex- 
pressed an  opinion  adverse  to  the  innocence  of 
the  accused,  the  trial  judge,  as  to  this  ground 
of  the  motion,  occupies  the  position  of  a  trior, 
and  this  court  will  not  undertake  to  control  bis 
discretion  in  the  matter,  unless  it  clearly  ap- 
pears that  it  has  been  abused.  Ray  v.  State, 
15  Ga.  223:  Costly  v.  State,  19  Ga.  614;  Vann 
V.  State.  S3  Ga.  44;  HUl  v.  State,  91  Ga.  104; 
Carter  v.  State.  106  Ga.  372;  Hackett  v.  State, 
108  Ga.  40;  Roberts  v.  State,  110  Ga.  253." 
In  Langston  v.  State,  24  Ga.  App.  316(1),  101 
S.  E.  3,  this  court  held:  "One  is  not  disquali- 
fied from  being  a  juror  in  a  criminal  case  be- 
cause of  the  formation  and  expression  of  an 
opinion  as  to  the  guilt  or  innocence  of  the  ac- 
cused, unless  such  opinion  is  formed  and  ex- 
pressp<t  either  from  having  seen  the  crime  com- 
mitted or  from  having  heard  the  testimony  un- 
der oath." 

On  the  hearing  of  the  motion  for  a  new  trial 
it  was  shown  by  the  affidavit  of  J.  J.  Reese  that 
the  juror  Richards  made  the  statement  attribut- 
ed to  him  in  this  ground  of  the  motion  for  a 
new  trial.  In  the  counter  showing  made  by  the 
state  Carlton  Richards  denied  that  he  had  ever 
expressed  any  opinion  as  to  the  gfuilt  or  inno- 
cence of  the  accused  until  after  he  retired  with 
the  jury  to  decide  the  case.  Aaron  Young 
swore  that  he  heard  all  the  conversation  be- 
tween Reese  and  Richards,  and  that  Richards 
did  not  express  any  opinion  as  to  the  guilt  of 
Story.  It  was  also  shown  pn  the  hearing  of 
the  motion  for  a  new  trial  that  the  juror  Rich- 
ards was  a  man  of  good  character  and  Reese 
a  man  of  bad  character.  Considering  the  coun- 
ter showing  made  on  this  question  by  the  state, 
it  does  not  appear  that  the  judge  abused  his  dis- 
cretion in  overruling  this  ground  of  the  motion 
for  a  new  trial. 

2.  Criminal  law  i@=»942(l,  2),  1156(3)— Affida- 
vit of  witness  at  variance  with  testimony  not 
cause  for  new  trial;  impeaching  testimony  not 
sufficient  cause  for  a  new  trial,  though  wit- 
ness was  the  only  one  on  a  vital  point;   dis- 
cretion In  denying  new  trial  for  newly  discov- 
ered evidence  not  controlled  unless  abused. 
(a)  "The  grounds  of  a  motion  for  a  new 
trial  based  upon  the  affidavit  of  a  witness  at- 
tacking   his   own    testimony    delivered    at   the 
trial  as  erroneous  (even  without  considering  the 
counter  affidavit  also  made  by  him)  are  with- 
out  merit.     Declarations   of   a  witness   after 
trial,  at  variance  with  his  sworn  testimony,  even 
when  made  under  oath  and  explicitly  asserting 
that  his  testimony  on  the  trial  was  false,  do 
not  constitute  a  cause  for  a  new  trial.    Lasse- 
ter  V.  Simpson,  78  Ga.  61,  3  S.  E.  243;   Mun- 
ro  V.  Moody,  T8  Ga.  127,  2  S.  B.  688;    Jordan 
V.  State,  124  Ga.  417(2),  52  S.  E.  768;   Hardy 
V.  State,  117  Ga.  40,  43  S.  E.  434;    Clark  v. 
State,  117  Ga.  254(8),  43  S.  E.  853,  and  cases 
there  cited;    Hayes  v.  State,  16  Ga.  App.  334, 
335(2),  85   S.   E.  253;    Civil  Code,  §  5061." 
Smarr  v.  Kerlin,  21  Ga.  App.  813(2),  05  S.  E. 
306. 

(b)  "The  only  ground  of  the  motion  for  a  new 
trial  other  than  the  general .  grounds  is  based 
upon   alleged   newly  discovered   evidence,   the 


only  effect  of  which  would  be  to  impeach  the 
chief  witness  for  the  state.  'Though  the  wit- 
ness sought  to  be  impeached  by  newly  discov- 
ered evidence  was  the  only  witness  against  the 
prisoner  upon  a  vital  point  in  the  case,  if  the 
sole  effect  of  the  evidence  would  be  to  im- 
peach the  witness  a  new  trial  will  not  be  grant- 
ed.' Arwood  V.  State.  59  Ga.  391(1);  Levin- 
ing  V.  State,  13  Ga.  513(1);  Wright  v.  State, 
34  Ga.  110(2);  Jackson  v.  State,  93  Ga.  190, 
18  S.  E.  401;  Haynes  v.  State,  18  Ga.  App. 
741(3),  742,  743,  90  S.  E.  485,  and  cases  cited." 
Key  V.  State,  21  Ga.  App.  795(1),  95  S.  E.  289. 

(c)  "The  discretion  of  a  trial  judge  in  refus- 
ing a  new  trial  on  the  ground  of  newly  discov- 
ered evidence  will  not  be  controlled  unless  man- 
ifestly abused.  Tilley  v.  Cox,  119  Ga.  867,  872, 
47  S.  E.  219.  Where  a  motion  for  a  new  trial 
is  based  upon  alleged  newly  discovered  evi- 
dence, and  affidavits  are  introduced,  sustaining 
and  disputing  this  ground  of  the  motion,  'the 
trial  judge  is  the  trior  of  the  facts,  and  it  is 
his  province  to  determine  the  credibility  of  the 
conflicting  facts  and  contradictory  witnesses. 
A  reviewing  court  will  not  in  any  such  case  con- 
trol his  discretion  as  to  the  comparative  credi- 
bility of  the  witnesses  who  testified  in  support 
of  the  motion  and  those  who  swore  to  the  con- 
trary.* Fouraker  v.  State,  4  Ga.  App.  692,  62 
S.  E.  116."  Hayes  ▼.  State,  16  Ga.  App.  334, 
85  S.  B.  253. 

"It  is  well  settled  that  evidence  that  a  witness 
for  the  state  made  declarations  since  the  trial 
that  his  testimony  given  i/pon  the  trial  was  false 
is  not  cause  for  a  new  trial,  even  though  the 
declarations  be  made  under  oath  (Clark  y. 
State,  117  Ga.  254,  43  S.  E.  853;  Jordan  v. 
State,  124  Ga.  417,  .52  S.  E.  768) ;  and  newly 
discovered  evidence  which  merely  goes  to  the 
credit  of  a  witness,  even  though  he  be  the  sole 
witness  upon  whose  evidence  the  verdict  was 
returned,  is  not  cause  for  a  new  trial."  Hayes 
V.  State,  supra. 

The  foregoing  rulings  cover  and  dispose  of 
grounds  4  to  9,  indnsive,  of  the  amendment  to 
the  motion  for  a  new  trial. 

3.  Criminal  law  <@=»l  1 60— Judgment  affirmed 
when  evidence  supports  verdict  and  it  is  ap- 
proved by  trial  Judge. 

No  complaint  is  made  that  any  error  was 
committed  on  the  trial  of  the  case;  the  evi- 
dence supports  the  verdict,  which  has  the  ap- 
proval of  the  judge  who  tried  the  case,  and  the 
judgment  is  affirmed. 

Error  from  Superior  Court,  MoDuffle  Coun- 
ty; H.  O.  Hammond,  Judge. 

S.  G.  Story  was  convicted  of  bomidde,  and 
he  brings  error.    Affirmed. 

J.  B.  Bnmside  and  John  T.  West  &  Son, 
all  of  Thomson,  and  C.  Henry  &  R.  S.  Cohen, 
of  Augusta,  for  plaintiff*  in  error. 

A.  L.  Franklin,  Sol.  Gen.,  of  Augusta,  John 
M.  Graham,  of  Atlanta,  and  M.  Ii.  Felts,  of 
Warrenton,  for  the  State. 

BliOOD WORTH,  J.    Affirmed. 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 
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(28  Oa.  App.  88) 

MORGAN   V.  DENTON.     (No.    12434.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18,  1922.) 

(SyllahuM  hy  the  Court.) 

Vendor  and  purchaser  ^=>37(l)— Oral  rep- 
resentations not  available  as  defense^  when 
contract  provided  that  they  should  not  be 
binding,  though  purchaser  did  not  read  ail  of 
the  contract. 

This  suit  was  based  upon  a  written  con- 
tract for  the  purchase  of  four  designated  lots 
of  a  subdivision  in  Bibb  county,  Ga.  The  con- 
tract recited  a  cash  payment  of  $20,  and  pro- 
vided for  the  giving  of  a  note  for  $1,180,  the 
balance  of  the  purchase  price.  The  note  was 
to  be  executed  upon  delivery  or  tender  to  the 
purchaser,  within  60  days  from  the  date  of  the 
contract,  of  the  seller's  bond  for  title  to  the 
property.  The  contract  was  headed:  "Con- 
tract of  purchase  and  sale  of  real  estate."  It 
provided  that  "no  statement  or  agreement  made 
by  agents  or  others  is  binding  on  either  party 
hereto,  except  such  as  are  written  or  printed 
herein."  It  further  provided  that  "this  agree- 
ment is  not  subject  to  countermand."  The  pe- 
tition alleged  that  the  defendant  refused  to 
give  the  note  or  pay  the  balance  of  the  pur- 
chase-price. The  defendant  pleaded  fraud  in 
the  procurement  of  the  contract,  and  alleged 
that  before  the  signhig  of  the  contract  the 
agent  of  the  seller  represented  to  the  buyer 
that  there  would  be  located  near  said  lots  a 
hotel,  a  dancing  pavilion,  a  grand  stand,  a  pub- 
lic park,  and  a  mineral  spring  so  potent  that 
it  would  restore  youth,  and  that  certain  per- 
sons had  recommended  the  purchase  of  these 
lots  as  a  good  and  safe  investment,  and  that, 
if  any  purchaser  was  dissatisfied  with  the  lot 
he  had  contracted  for,  upon  seeing  it,  the  pur- 
chase price  would  be  paid  back  and  the  con- 
tract canceled.  Other  glowing  statements  of 
the  possibilities  of  this  property  are  alleged  to 
have  been  made  by  the  agent  of  the  seller  to 
the  purchaser.  It  was  further  pleaded  that 
the  purchaser  was  a  man  60  years  old,  and 
that,  while  capable  of  reading  and  writing  to  a 
limited  extent,  he  could  not  do  so  without  bis 
glasses;  that  the  agent  told  him  that  he  was 
in  a  hurry  to  get  away  and  he  signed  the  con- 
tract without  reading  all  its  terms.  The  plain- 
tiff demurred  to  the  plea  and  answer  of  the 
defendant  and  the  court  sustained  the  demur- 
rer. Held:  It  was  not  error  for  the  court  to 
sustain  the  demurrer  to  the  answer  and  there- 
after to  direct  a  verdict  for  the  plaintiff.  The 
defendant  was  able  to  read,  and  there  was  no 
reason  why  he  should  have  signed  the  contract 
Fo  hurriedly  as  not  to  know  its  contents.  The 
•contract  was  plain,  unambiguous,  and  certain. 

Error    from    Superior    Court,    Taliaferro 
County ;   E.  T.  Shurley,  Judge. 

Action  by  J.  D.  Denton  against  N.  B.  Mor- 
gan. Judgment  for  plaintiff  on  demurrer, 
and  defendant  brings  error.    At&rmed. 

Miles  W.  Lewis,  of  Greensboro,  and  Alvin 
G.  Golucke  and  Hawes  Cloud,  both  of  Craw- 
fordville,  for  plaintiff  in  error. 


B.  P.  Walker,  of  Gibson,  B.  J.  Fowler,  of 
Macon,  and  J.  A.  Mitdhell,  of  Crawfordville. 
for  defendant  In  error. 

LUKE,  J.    Judgment  afOrmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J^ 

concur. 

(28  Ga.  App.  112) 

BROOKS  V.  SEABOARD  AIR  LINE  RY.  CO. 

(No.  12943.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18,  1022.) 

(Syllabus  by  the  Court,) 

Appeal  and  error  ^=»M95(i)— Ruling  that  pe- 
tition showed  suit  barred  by  limitatloii»  wa» 
law  of  the  case. 

This  is  a  suit  brought  by  the  administra- 
trix of  a  deceased  employee  of  a  railway  com- 
pany, under  the  federal  Employers'  Liability 
Act  (U.  S.  Comp.  St.  §§  8657-8665),  to  recover 
damages  for  the  homicde  of  the  employee.  The 
petition  showed  that  the  action  was  commenced 
Within  two  years  from  the  date  of  the  appoint- 
ment of  the  administratrix,  but  more  than  two 
years  after  the  date  of  the  homicide.  The  de- 
fendant interposed  a  demurrer  which  set  up 
that  under  the  act  of  Congress  commonly  known 
as  the  federal  Employers'  Liability  Act,  and 
the  allegations  of  the  petition,  the  cause  of  ac- 
tion was  barred  by  the  statute  of  limitations. 
The  trial  court  overruled  the  demurrer,  and  the 
defendant  excepted.  Upon  a  certification  by 
this  court  of  the  question  involved,  the  Su- 
l)reme  (3ourt  held,  in  effect,  that  the  demurrer 
should  have  been  sustained.  Seaboard  Air  Line 
Ry.  V.  Brooks.  151  Ga.  625,  107  S.  B.  878. 
The  Judgment  overruling  the  demurrer  was 
thereupon  reversed  by  this  court.  Seaboard 
Air  line  Ry.  v.  Brooks,  27  Ga.  App.  274,  106 
S.  B.  166.  The  remittitur  from  this  court  was 
duly  made  the  judgment  of  the  trial  courtt  and 
an  order  was  subsequently  passed  sustaining 
the  demurrer  and  dismissing  the  case,  and  to 
this  judgment  the  plaintiff  excepted.  Held,  the 
ruling  that  the  petition  showed  that  the  cause 
of  action  was  barred  by  the  statute  of  limita- 
tions became  the  law  of  this  case,  and  the  trial 
court  properly  sustained  the  demurrer  and  dis- 
missed the  suit. 

Error  from  Superior  Court,  0)bb  County; 
D.  W.  Blair,  Judge. 

Action  by  E>ugenia  Brooks,  administratrix, 
against  the  Seal>oard  Air  Line  Railway  Com- 
pany.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Westmoreland  &  Smith  and  J.  Caleb  Clarke, 
all  of  Atlanta,  for  plaintiff  In  error. 

Randolph  &  Parker,  of  Atlanta,  and  J. 
Glenn  Giles,  of  Marietta,  for  defendant  h? 
error. 

BROYLES,  O.  J.    Jndgmexvt  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 
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(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1922.) 

(SyUahus  by  ihe  Court.) 

Criminal   law   ^=>935(l)— New  trial   properly 
denied  when  evidence  conflicting. 

The  amended  motion  for  a  new  trial  in  this 
case  is  but  an  amplification  of  the  origrinal  mo- 
tion, which  complains  that  the  verdict  find- 
ing the  defendant  guilty  was  not  authorized 
by  the  evidence.  The  jury,  under  proper  and 
appropriate  instructions  from  the  court,  be- 
lieved the  testimony  adduced  upon  the  stand 
by  the  state,  and  did  not  believe  the  evidence 
offered  by  the  defendant.  The  verdict  has  the 
approval  of  the  trial  judge.  It  was  not  error 
to  overrule  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Randolph 
County;   W.  C.  Worrill,  Judge. 

Action  by  the  State  against  Carte  liewis, 
alias  Franklin.  Judgment  for  the  State, 
and  defendant  brings  error.    Affirmed. 

Chas.  W.  Worrill,  of  Cuthbert,  for  plaintiff 
in  error. 

B.  T.  Castellow,  of  Cuthbert,  and  R.  R. 
Arnold,  and  E.  O.  Hill,  both  of  Atlanta,  for 
the  State. 

liUKE,  J.    Judgment  affirmed. 

BROYLBS,  C.  J.,  and  BLOODWORTH,  J., 
concur. 


(28  Oa.  App.  66) 

FLOURNOY  V.  STATE.     (No.   13010.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1922.) 

(f^yllahua  by  the  Court,) 

Safflclency  of  evidence. 

This  case  is  here  upon  the  general  assign- 
ment of  error  that  the  verdict  was  unauthorized 
by  the  evidence.  The  evidence  fully  authorized 
the  verdict,  indeed  it  almost  demanded  the  de- 
fendant's conviction.  It  was  not  error  to  over- 
rule the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Wilkes  Coun- 
ty;  E.  T.  Shurley,  Judge. 

Green  Floumoy  was  convicted  of  an  of- 
fense, and  he  brtngs  error.    Affirmed. 

F.  H.  CoUey  and  Hugh  E.  Combs,  both  or 
Washington,  Ga.,  for  plaintiff  in  error. 

M.  li.  Felts,  Sol.  Gen.,  of  Warrenton,  for 
the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 


(28  Oa.  App.  67) 
STEVENS  V.  STATE.     (No.  13021.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1922.) 

(Syllabus  by  the  Court,) 
No  ground  for  new  trial. 

The  evidence  in  this  case  fully  authorised 
the  conviction  of  the  defendant,  and  the  ver- 
dict has  the  approval  of  the  trial  judge.  For 
no  reason  assigned  was  it  error  to  overrule 
the  motion  for  a  new  trial. 

Error  from  City  Court  of  Bainbridge;  H. 
B.  Spooner,  Judge. 

Willie  Stevens  was  convicted  of  an  offense, 
and  he  brings  error.    Altirmed. 

Hartsfleld  &  Conger,  of  Bainbridge,  for 
plaintiff  in  error. 

M.  E.  O'Neal,  Sol,,  of  Bainbridge,  for  the 
State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  a  J.,  and  BLOODWORTH,  J., 
concur. 

(28  Ga.  App.  65) 
STALLINGS  V.  STATE.     (No.  13005.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1922.) 

(Syllabus  by  the  Court,) 

No  ground  for  new  trial. 

The  verdict  was  amply  authorized  by  the 
evidence,  and  none  of  the  special  grounds  of 
the  motion  for  a  new  trial  shows  reversible 
error. 

Error  from  Superior  Court,  Cobb  County; 
D.  W.  Blair,  Judge. 

Action  between  the  State  and  P.  F.  Stal- 
lings.  Judgment  for  the  State,  and  Stalllngs 
brings  error.    Affirmed. 

Morris  &  Hawkins»  of  Marietta,  for  plain- 
tiff in  error. 

John  S.  Wood,  Sol.  Gen.,  of  Canton,  and 
Llndley  W.  Camp  and  Clay  &  Blair,  all  of 
Marietta,  for  the  State. 

BROYLES,  C.  J.    Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  OQDCor. 


(28  Ga.  App.  I30> 
REEVES  V.  STATE.    (No.  13080.) 

(Court  of  Appeals  of  Georgia,  Division  No.  I* 

Jan.  18,  1922.) 

(Syllabus  by  the  Court.) 

Criminal   law  ^=s>935(l)->New  trial   properly 
denied  when  verdict  aathorizetf  by  eviilenoe. 

There  is  no  merit  in  any  of  the  special 
grounds  of  the  motion  for  a  new  trial   The  evi- 
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dence  authorized  the  verdict,  and .  the  Judge 
did  not  err  in  overruling  the  motion  for  a  new 
trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; John  D.  Humphries,  Judge. 

Harry  Reeves  was  convicted  of  offense, 
and  brings  error.    Affirmed. 

T.  C.  Battle,  of  Atlanta,  for  plaintiff  in 
error. 

John  A.  Boykin,  Sol.  Gen.,  and  E.  A. 
Stephens,  both  of  Atlanta,  for  the  State. 

BLOODWORTH,  J.     Judgment  affirmed, 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 


(28  Ga.  App.  70)  =====^ 

LUNDY  V.  STATE.    (No.  13065.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1922.) 

(SyllahitM  by  the  Court.) 

1.  Criminal  law  ^=:>785(ll),  828— Court  need 
charge  on  impeachment  of  witnesses  In  ab- 
sence of  written  •  request  but,  if  given,  he 
should  charge  fully. 

"It  is  well  settled  that  while  it  is  not  in- 
cumbent upon  the  judge,  in  the  absence  of  a 
timely  and  appropriate  written  request,  to 
charge  upon  the  subject  of  the  impeachment 
of  witnesses,  yet  where  that  subject  is  referred 
to  in  the  charge,  all  of  it  that  is  material  and 
applicable  to  the  facts  of  the  case  should  be 
given."  Williams  v.  State,  25  Ga.  App.  193, 102 
S.  E.  875,  and  citations. 

2.  Criminal  law  ^s»824<  10)— Error  to  charge 
on  Impeachment  by  proof  of  bad  character 
without  charging  on  contradictory  statements, 
although  no  request. 

In  the  charge  of  the  court  in  this  case  the 
only  reference  to  the  law  upon  the  impeachment 
of  witnesses  was  in  regard  to  proof  of  bad 
character  of  the  female  who  testified  that  the 
accused  had  assaulted  her  with  intent  to  rape. 
There  was  evidence  that  prior  to  the  trial  of 
the  case  another  material  witness  for  the  state 
made  statements  as  to  matters  relevant  to  his 
testimony,  and  to  the  case,  which  were  con- 
tradictory to  his  testimony  upon  the  trial.  The 
court  therefore  erred  in  failing  to  instruct  the 
jury  upon  this  branch  of  the  subject  of  the  im- 
peachment of  witnesses,  although  no  requests 
to  do  so  was  presented.  This  error  requires 
another  trial  of  the  case. 

Error  from  Superior  Court,  Bulloch  Coun- 
ty ;  H.  B.  Strange,  Judge. 

Prince  Lundy  was  convicted  of  an  offense, 
and  he  brings  error.    Reversed. 

F.  B.  Hunter  and  Anderson  &  Jones,  all  of 
Statesboro,  for  plaintiff  in  error. 

A.  S.  Anderson,  Sol.  Gen.,  of  Miller,  for  the 
State. 

BROYLES,  0.  J.    Judgment  reversed. 
LrKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  113) 
CULLARS  V.  STATE.   (No.  12952.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  la  1922.) 

fSyUahuM  by  the  Court.) 

Intoxicating  liquors  ^=s>236 (22)— Evidence  In- 
sufticient  to  sliow  cropper's  possession  of 
premises  on  which  apparatus  looated. 

Tlie  evidence  in  this  case  is  not  sufBcient 
to  show  that  the  "apparatus  for  the  distilUni^ 
and  manufacturing  of'  intoxicating  liquors  was 
located  on  the  premises  of  the  accused. 

Error  from  Superior  CJourt,  Wilkes  Coun- 
ty; E.  T.  Shurley,  Judge. 

Aaron  Chillars  was  convicted  of  permitting 
an  apparatus  for  manufacturing  intoxicating: 
liquors  to  be  located  on  his  premises,  and  he 
brings  error.    Reversed. 

Nathan  Jolles  and  Colley  &  Colley,  all  of 
Washington,  Ga.,  for  plaintiff  in  error. 

M.  L.  Felts,  SoL  Gen.,  of  Warrenton,  for 
the  State. 

BLOODWORTH,  J.  The  evidence  In  this 
case  is  as  follows :  W.  S.  Harrison,  the  wit- 
ness for  the  state,  swore: 

"T  know  the  defendant  Aaron  Cullers.  I  was 
at  his  house  yesterday,  and  found  a  still  in 
about  250  yards  of  his  house.  The  still  was 
about  a  50-gaIlon,  copper  still,  and  showed 
that  it  had  been  recently  used.  It  was  set  up 
on  a  furnace,  and,  from  the  condition  of  the 
ground  around  there  and  of  the  still  itself  (it 
being  smoked  up  and  had  fresh  ashes  under  it), 
I  would  say  that  it  had  been  used  recently. 
There  were  tracks  of  one  person  at  the  still, 
and  they  bad  been  made  on  the  day,  or  day  be- 
fore, I  went  there,  as  there  had  been  no  rain 
on  them  and  it  had  rained  the  day  before. 
The  tracks  were  those  of  the  defendant.  I  can 
swear  to  that,  for  I  saw  him  in  a  few  moments 
after  I  found  the  still,  and  I  made  him  put  his 
foot  in  the  tracks,  and  they  were  his  tracks. 
The  tracks  had  a  peculiarity.  The  defendant's 
toes  are  short  and  stubby,  and  this  track  had 
that  peculiarity.  You  could  see  the  place  where 
this  still  was  from  the  defendant's  house.  Yon 
easily  [could?]  have  seen  smoke  from  the  still 
to  his  house.  The  still  was  being  fired  with 
fat  lightwood  knots.  There  was  a  pile  of  them 
there  at  the  still,  and  they  made  black  smoke.  • 
This  still  was  on  a  ditch  or  gully  between  a 
cotton  patch  and  a  cornfield,  and  right  at  the 
edge  of  the  woods.  You  came  right  out  of 
the  gully  into  the  cornfield,  and  there  was  a 
path  straight  from  the  still  to  the  defendant's 
house,  and  no  tracks  at  the  still  except  the  de- 
fendant's. The  still  was  a  complete  still.  The 
[defendant?]  brought  water  to  the  still  from 
a  hole  a  short  distance  away,  and  the  path  to 
the  defendant's  house  and  one  to  this  water  hole 
were  the  only  paths  around  there.  The  still 
was  in  the  bank  of  the  gully  between  the  cotton 
patch  and  cornfield.  The  defendant  told  me 
that  the  cornfield  was  his,  and  that  the  cotton 
patch  was  Mr.  Powell's.     I  ^on't  know  whose 
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place  the  still  was  on,  except  from  what  the 
defendant  told  me.  He  said  that  the  place  be- 
longed to  Mr.  Powell,  and  that  he  was  work- 
ing the  land  where  the  corn  was,  and  Mr.  Pow- 
ell the  land  where  the  cotton  was,  and  the  ditch 
that  the  still  was  in  was  between  the  cotton 
and  the  corn  fields.  I  arrested  this  defendant 
at  his  hoase,  and  he  appeared  very  nervous  and 
excited  when  I  walked  up  on  him.  He  was  sit- 
ting down,  and  soon  as  he  saw  me  he  jumped 
up  and  commenced  to  fix  his  mule*s  hame  string. 
He  denied  that  he  knew  anything  about  the 
still.  This  still  and  these  premises  are  in 
Wilkes  county.  I  don't  know  exactly  where  the 
line  between  Wilkes  and  Lincoln  counties  are, 
but  I  will  swear  that  this  place  was  in  Wilkes 
county.  It  was  on  August  6,  1921,  that  I 
found  if* 

E.  y.  Powell,  the  witness  for  the  defend- 
ant, testified  as  follows: 

'*This  defendant,  Aaron  Gullars,  works  on 
halves  on  my  place.  I  don*t  know  where  this 
still  that  Mr.  Harr<«on  found  was.  I  know 
that  my  cornfield  and  his  cotton  patch  go  pretty 
close  to  the  line  between  Wellmaker's  place 
and  mine.  If  the  still  was  as  far  as  15  or  20 
steps  in  the  woods,  it  would  be  on  the  Well- 
maker  place.  I  had  nothing  to  do  with  this 
still.  If  it  was  between  the  corn  and  cotton, 
as  Mr.  Harrison  has  said,  it  certainly  is  not 
in  my  possession.  I  have  not  put  a  still  on 
that  ditch,  and,  if  it  lays  between  me  and  the 
negro,  it  is  his  and  not  mine.  I  know  nothing 
whatever  of  the  stUL" 

Granting,  but  not  conceding,  that  under 
the  foregoing  evidence  the  accused  was  a 
tenant,  tlie  nearest  approach  to  showing  that 
be  was  in  possession  of  the  premises  where 
the  apparatus  for  distilling  was  located  was 
tliat  he  cultivated  the  land  on  one  side  of 
and  adjacent  to  the  gully  iii  which  the  ap- 
IMurattts  was  located.  The  landlord  not  only 
cultivated  the  land  on  the  other  side  and  ad- 
jacent to  the  gully,  but  owned  the  land  on 
both  sides  of  the  gully  and  the  gully  itself. 
But  if  the  accused  was  a  cropper  and  he 
seems  to  have  been,  as  the  evidence  shows 
that  he  worked  on  halves),  then,  by  the 
express  terms  of  the  statute,  "the  possession 
of  the  land  remain  in  the  owner."  Civil 
Code  (1910),  {  3707.  See  Parks  v.  Langley,  17 
Ga.  App.  761  (1),  88  S.  B.  695;  Klker  v. 
Jones,  20  Ga.  App.  704  (1),  93  S.  E.  253.  The 
indictment  in  this  case  was  based  upon  sec- 
tion 22  of  the  act  approved  March  28,  1917 
(Ga.  L.  1917,  Extra  Sess.  p.  18 ;  Park's  Ann. 
Code  Supp.  1917,  §  448qqqq).  Before  one 
can  be  legally  convicted  under  this  law  it 
must  be  shown  that  the  apparatus  was  lo- 
cated "on  his  premises" — premises  of  which 
he  was  in  actual  possession.  It  will  be  noted 
that  the  landlord  did  not  swear  that  he  was 
not  in  i)ossession  of  the  premises  where  the 
still  was  located,  nor  did  he  swear  that  the 
accused  w^as  in  possession  thereof.  Where  it 
is  not  shown  that  the  accused  or  any  other 
person  rented  or  leased  the  land  or  was  oth- 


erwise in  possessioh  thereof,  th€i  pre^umiH 
tiou  would  be  that  the  landlord  would  be 
"the  person  in  actual  possession."  While  the 
evidence  might  be  sufficient  to  support  a 
verdict  against  the  accused  of  manufacturing 
intosxicating  liquors,  it  is  not  sufficient  to 
show  that  the  apparatus  was  located  on  his 
premises,  and  the  court  erred  in  overruling 
the  motion  for  a  new  triaL  See,  in  this  con- 
nection, Alexander  v.  State,  25  Ga.  App.  175, 
102  S.  B.  878;  Atkinson  v.  State,  25  Ga.  App. 
176,  102  S.  B.  878. 

The  foregoing  ruling  is  based  upon  the 
particular  facts  of  this  case,  and  by  it  we 
do  not  intend  to  hold  that  under  no  condi- 
tions conld  a  cropper  be  convicted  under  the 
law  on  which  the  indictment  In  this  case  is 
based,  for  it  is  possible  for  a  case  to  arise 
where  the  accused^  although  a  cropper,  would 
be  the  person  in  actual  possession  of  the 
premises. 

Judgment  reversed, 

BROYLES,  0.  J.,  and  LUKE,  J.,  concur. 


(28  Oa.  App.  57) 

CAROLINA  METAL  PRODUCTS  CO.  V. 
TALIAFERRO  COUNTY.  (No.  12847.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17, 1922.) 

(SyllahM  ly  the  Court,) 

Counties  (9=»I22(I),  222— Petition  not  alleging 
contraots  of  purchase  Insnflloieat;  liable  en 
contracts  only  when  made  to  by  statute. 

Carolina  Metal  Products  Company  sued  Tal- 
iaferro County,  alleging  that  the  account  sued 
upon  was  by  Good  Road  Supply  Company  trans- 
ferred and  assigned  unto  the  plaintiff;  that  the 
county  was  indebted  to  it  upon  said  account  for 
culvert  materials  and  dump  carts;  that  the  said 
materials  and  dump  carts  were  such  as  are 
suitable  and  commonly  used  for  the  construc- 
tion and  maintenance  of  public  roads  of  the 
county;  that  the  said  materials  and  implements 
were  received  by  the  county,  used  by  it,  and 
partially  paid  for;  that  within  the  time  required 
by  law  the  said  claim  was  presented  to  the 
proper  authorities  of  the  county  for  audit  and 
payment,  and  payment  was  refused.  The  de- 
fendant demurred  upon  the  ground  that  it  was 
not  alleged  in  the  petition  that  there  was  any 
contract  between  the  defendant  and  the  plain- 
tiff, or  between  the  defendant  and  the  plain- 
tiff's assignor,  and  upon  the  further  ground 
that  it  was  not  alleged  that  the  plaintiff  or  the 
plaintiff's  assignor  had  entered  into  a  contract 
with  the  defendant,  or  that  such  contract  was 
entered  upon  the  minutes  of  the  proper  author- 
ities in  charge  of  the  financial  affairs  of  the 
county.  The  defendant  further  demurred  upon 
the  ground  that  the  petition  did  not  show  what 
part  of  the  material  was  used  by  the  defendant, 
nor  what  part  was  not  used,  and  upon  the  far- 
ther ground  that  the  petition  did  not  show 
what  particular  material  was  paid  for  by  the 
defendant,  and  what  quantity  or  portion  of  such 
material  had  not  been  paid  for  by  the  county, 
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and  because  it  is  not  shown  that  any  of  the 
material  used  was  not  paid  for  by  the  county. 
The  court  sustained  the  demurrer  and  dismiss- 
ed the  suit,  and  the  plaintiff  excepted.  Heldt 
it  was  not  error  to  sustain  the  demurrer  and 
dismiss  the  suit.  As  was  held  in  Garner  ▼. 
Floyd  County,  24  Ga.  App.  603,  101  S.  E.  918, 
and  as  is  provided  by  Civil  Code  1910,  §  386,  all 
contracts  entered  into  by  the  county  must  be 
in  writing  and  entered  on  the  minutes  of  the 
authorities  in  charge  of  the  financial  affairs  of 
the  county.  The  petition  in  this  case  fails  to 
allege  a  contract  of  any  kind  with  the  county. 
Counties  are  liable  only  when  made  so  by  stat- 
ute. The  statute  is  positive  as  to  how  and  in 
what  way  liability  of  a  county  may  be  fixed. 

Error  from  Superior  Court,  Taliaferro 
County;    E.  T.  Shurley,  Judge. 

Action  by  the  Carolina  Metal  Products 
Company  against  Taliaferro  County.  Judg- 
ment for  defendant  on  demurrer,  and  plain- 
tiff brings  error.    Affirmed. 

J.  A.  Beazley,  of  Crawfordvllle,  for  plain- 
tiff in  error. 

Hawes  Cloud,  of  Crawfordvllle,  for  de- 
fendant in  error. 

LUKE,  J.     Judgment  affirmed. 

BROTLES,  C.  J.,  and  BLOODWORTH, 
J.,  concur. 

(28  Oa.  App.  107) 

CHAPMAN  V.  STATE.    (No.  12888.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18,  1922.) 

(Syllabus  by  the  Court,) 

1.  Criminal  law  «s»922( 5)— Refusal  of  instruc- 
tions oovered  by  tha  senaral  charge  not  cause 
for  new  trial. 

The  request  to  charge  set  out  in  the  first 
special  ground  of  the  motion  for  a  new  trial, 
as  to  the  burden  on  the  state  to  identify  the 
defendant,  beyond  a  reasonable  doubt,  as  one 
of  the  persons  present  when  the  grave  was  de- 
stroyed, was  covered  by  the  general  instructions 
given,  and  therefore  the  failure  to  charge  in  the 
language  requested  is  not  cause  for  a  new  trial. 
See  Park's  Pen.  Code,  |  1087,  and  annoU- 
tions. 

2.  Criminal  law  (S=s>922( 2)— Failure  witliout 
request  to  charge  on  confessions  held  not  to 
require  a  new  triaJ. 

Though  the  evidence  authorized  a  charge  on 
the  law  of  confessions,  failure  to  instruct  the 
jury  on  that  subject,  in  the  absence  of  a  timely 
written  request  that  they  be  so  instructed,  is 
not,  under  the  facta  of  the  instant  case,  cause 
for  a  new  trial. 

3.  Criminal  law  <d=»407(l),  921— Inculpatory 
stataments  not  answerad  or  denied  by  defend- 
ant admlaaibie;  admission  of  evidence  similar 
to  that  already  admitted  without  objeotlon 
not  ground  for  new  trial. 

Inculpatory  statements,  made  in  the  pres- 
ence and  hearing  of  the  defendant,  and  neither 


answered  nor  denied  by  him,  are  admiaalUe  in 
evidence.  Penal  Code  1910,  (  1029;  Moye  ▼• 
State,  66  Ga.  740(2);  Franklin  v.  State,  W 
Ga.  86(2),  47  Am.  Rep.  748;  Watson  v.  State. 
136  Ga.  236,  71  S.  B.  122;  Gates  t.  State,  2D 
Ga.  App.  171(1),  92  S.  B.  974. 

(a)  Under  the  above  ruling  and  the  facts 
of  the  instant  case,  the  evidence  the  admission 
of  which  is  complained  of  in  the  third  ground  of 
the  amendment  to  the  motion  for  a  new  trial 
was  admissible.  . 

Moreover,  even  if  it  were  error  to  admit  that 
eWdence,  the  error  was  not  such  aa  would  au- 
thorize this  court  to  grant  a  new  trial,  since 
evidence  to  the  same  effect  had  already  been 
admitted  without  objection.  Smith  y.  State, 
23  Ga.  App.  76,  77(3),  97  S.  E.  454.  The 
ruling  in  the  case  of  Morris  v.  Stokes,  21  Ga. 
552,  relied  upon  by  plaintiff  in  error,  is  in- 
sufficient to  alter  our  ruling,  as  the  facts  of  that 
case  are  clearly  distinguishable  from  those 
of  the  instant  case. 

4.  No  error  In  denying  new  trial. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not,  for  any  reason  assigned,  err 
in  overruling  the  motion  for  a  new  trial. 

Error  from  City  Ctourt  of  Hall  County; 
W.  B.  Sloan,  Judge. 

F*red  CHiapman  was  convicted  of  an  offense, 
and  he  brings  error.     Affirmed. 

Wm.  P.  Whelchel,  C.  B.  Barrett,  and  B.  P. 
Gaillard,  Jr.,  all  of  Gainesville,  for  plaintiff 
in  error. 

E.  D.  Kenyon,  SoL,  of  Gainesville,  for  the 
State. 

LUKE,  J.  [1-4]  The  second  headnote 
alone  needs  elaboration.  It  has  been  re- 
peatedly ruled  by  the  Supreme  Court  and 
this  court  that,  although  the  evidence  may 
tfnd  to  show  a  confession  of  guilt  by  the 
accused,  it  is  not  cause  for  a  new  trial  for 
the  judge  to  fail.  In  the  absence  of  a  timely 
and  appropriate  written  request,  to  instruct 
the  Jury  on  the  subject  of  confessions.  Among 
the  cases  in  which  such  a  ruling  is  made 
are:  Malone  v.  State,  77  Ga.  768(5);  Nobles 
V.  State,  98  Ga.  73,  26  S.  E.  64,  38  L.  R. 

A.  577;    Walker  v.  State.  118  Ga.  34,  44  S. 

B.  850;  Patterson  v.  State,  124  Ga.  408, 
52  S.  El  534;  NaU  t.  State,  125  Ga.  234, 
54  S.  E.  145;  Pierce  v.  State,  132  Ga.  27, 
63  S.  E.  792;  Cantrell  y.  State,  141  Ga. 
98,  80  S.  E.  649;  White  t.  State,  141  GtL, 
526,  81  S.  E.  440 :  Thomas  y.  State,  150  Ga. 
269,  271,  103  S.  B.  244;  Baker  v.  State,  14 
Ga.  App.  578y  582,  81  S.  B.  805;  Cooner  v. 
State,  16  Ga.  App.  539  (5),  85  S.  E.  688; 
McArthnr  y.  State,  19  Ga.  App.  747  (2),  92 

5.  E.  234;  Cauthen  y.  State,  24  Ga.  App. 
140  (2),  100  S.  E.  89;  Scarboro  y.  State,  24 
Ga.  App.  27  (8),  30,  99  S.  Eu  637.  However, 
counsel  for  the  plaintiff  in  error  contend  that 
the  facts  of  the  Instant  case  required,  even 
in  the  absence  of  a  timely  written  request. 
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a  charge  upon  the  law  of  confessions,  and 
in  support  of  this  contention  they  cite  and 
rely  mainly  npon  the  cases  of  Rucker  r. 
State,  2  Ga.  App.  140  (2),  58  S.  R  295,  and 
Lucas  y.  State,  110  Ga.  758,  36  S.  E.  87. 
This  contention  Is  without  substantial  merit 
These  cases  are  easily  distinguishable  from 
the  Instant  one.  In  the  Rucker  Case  the 
confession  was  uncorroborated  even  by  proof 
of  the  corpus  delicti,  and  the  defendant's 
conviction  depended  solely  upon  the  confes- 
sion, and  the  court  held  that  It  was  there- 
fore reversible  error,  even  In  the  absence 
of  a  timely  written  request,  for  the  Judge  to 
fail  to  charge  on  the  subject  of  confessions. 
In  the  Lucas  Case  It  was  held: 

**The  failure  in  the  present  case  ♦  ♦  ♦ 
to  instruct  the  Jury  that  'a  confession  alone, 
uncorroborated  by  other  evidence,  will  not  jus- 
tify a  conviction,'  is  cause  for  a  new  triaL' 


>• 


There  the  charge  on  the  subject  of  con- 
fessions, the  court  said,  was  full  and  accu- 
rate, save  only  that  there  was  an  entire 
failure  to  inform  the  Jury  that  an  uncorrobo- 
rated confession  was  not  of  itself  sufBclent 
in  law  to  warrant  a  conviction.  It  was 
further  said  in  that  case,  that,  as  the  court 
undertook  to  instruct  the  Jury  on  the  law 
relating  to  confessions,  the  failure  to  men- 
tion the  rule  as  to  the  necessity  that  they  be 
corroborated  probably  Impressed  them  with 
the  idea  that  they  could  convict  on  the  con- 
fessions alone.  Furthermore,  the  court  said 
in  that  case: 

**The  case  at  beat  is  close  and  doubtful,  and 
it  is  by  no  means  clear  that  the  evidence  war- 
ranted the  verdict." 

In  the  present  case  it  cannot  be  said  that 
the  state  relied  entirely  and  solely  upon  the 
confession,  for  the  corpus  delicti  was  clearly 
established,  and  there  was  ample  evidence  to 
corroborate  the  confession.  Nor  can  It  be 
said  that  In  the  case  now  under  considera- 
tion the  Judge,  having  undertaken  to  charge 
upon  the  subject  of  confessions,  should  have 
charged  that  an  uncorroborated  confession 
was  not  of  itself  sufficient  in  law  to  warrant 
a  conviction.  These  are  the  salient  facts 
which  obviously  distinguish  the  present  case 
from  the  Rucker  and  Lucas  Cases. 

Moreover,  an  inspection  of  the  record'  In 
the  Pierce  Case,  supra,  shows  that  there  the 
evidence  aliunde  the  confession  was  insuffi- 
cient to  authorize  a  conviction,  but  the  court 
nevertheless  held  that — 

"Even  if  the  evidence  authorized  a  charge  on 
the  law  of  confessions,  the  failure  to  instruct 
the  Jury  on  that  subject,  in  the  absence  of  an 
appropriate  written  request  so  to  do,  was  not 
cause  for.  a  new  triaL" 

See,  also,  in  this  connection,  Lindsay  v. 
State,  138  Ga.  818  (Q),  76  S.  B.  369,  where 
it  was  said  that: 


i4» 


The  failure  of  the  court  to  Instruct  the 
jury  as  to  the  weight  of  confessions  as  evi- 
dence is  not  error,  in  the  absence  of  a  timely 
written  request  that  such  charge  be  given. 
Particularly  is  this  true  when  the  evidence  oth- 
er than  that  as  to  the  confession  is  sufficient 
to  warrant  a  conviction." 

Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ^  concor. 


(28  Oa.  App.  56) 

WALTON  V.  AVERA  LOAN  &  INVESTMENT 
CO.     (No.   12839.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1922.) 

(8vllahu»  Ity  the  Conrt.) 

Vendor  and  purchaser  ^=937(1)— Misrepresen- 
tations not  defense  to  purchase  money  note 
when  porohaser  had  opportunity  to  examine 
land. 

Avera  Loan  &  Investment  Company  sued 
Walton  upon  a  promissory  note,  alleged  to  have 
been  transferred  to  it  before  maturity.  The 
defendant  admitted  the  execution  of  the  note, 
but  denied  that  the  plaintiff  was  a  bona  fide 
holder  of  the  note  for  value.  The  defendant 
pleaded:  That  the  note  was  procured  by  fraud- 
ulent representations  made  by  persons  alleged 
to  be  the  agents  of  the  original  payee  of  the 
note;  that  the  consideration  of  the  note  was 
the  purchase  of  a  certain  tract  of  land  in 
Bibb  county  known  as  Sulphur  Spring  Park, 
which  had  been  subdivided  for  the  purpose  of 
erecting  a  summer  resort  for  negroes;  that 
it  was  represented  that  Sulphur  Spring  Park 
contained  a  mineral  spring  impregnated  with 
sulphur  and  magnesia  producing  a  heating  ef- 
fect upon  persons  using  the  water;  that  there 
had  been  erected  on  the  premises  a  hotel, 
dance  pavilion,  grand  stand,  and  other  build- 
ings by  persons  owning  said  lots;  that  these 
representations  were  untrue;  that  the  orig- 
inal payee  was  a  white  man  of  education  and 
experience,  and  that  the  defendant  was  a  ne- 
gro unfamiliar  with  business  transactions,  and 
that  the  disparity  between  the  mental  capacity 
of  the  agent  of  the  original  payee  and  the 
defendant  was  great;  that  the  agent  of  the 
original  payee  was  introduced  to  the  defendant 
by  persons  of  good  standing  and  in  such  a  way 
as  to  lull  any  suspicion  that  the  defendant  might 
have  had  in  dealing  with  strangers;  and  that 
this  defendant  was  ignorant  of  the  value  of  the 
property,  and  neither  had  nor  would  have  an 
opportunity  for  examining  the  land,  as  he  lived 
more  than  100  miles  away  from  it;  that  the 
land  had  no  such  value  as  he  agreed  to  pay 
for  it  The  plaintiff  demurred  to  the  defend- 
ant's plea  and  answer,  upon  the  ground  that  it 
set  forth  no  legal  defense,  either  as  against 
the  original  payee  or  the  transferee.  The  court 
sustained  the  demurrer,  and  it  is  to  this  judg- 
ment that  error  is  assigned.  Held:  It  was  not 
error  to  sustain  the  demurrer  and  strike  the 
answer.  In  law,  the  defendant  bought  the  land 
with  his  eyes  wide  open,  wlt^  the  opportunity 
to  examine  it  and  know  it  before  buying  it 
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and  taecnting  and  delivering  in  writing  his 
solemn  obligation  and  promise  to  pay  for  it. 
The  courts  cannot  interfere  with  contracts 
simply  upon  the  ground  that  one  of  the  parties 
may  not  have  looked  well  to  his  interests  be- 
fore entering  into  a  binding  agreement.  The 
fact  that  one  party  is  a  negro  and  the  other  is  a 
white  man  affords  no  reason  by  which  the  con- 
tract may  be  vitiated.  It  makes  no  difference 
whether  the  land  purchased  be  1  mile  or  100 
miles  away;  it  was  the  privilege  of  the  payor 
of  this  note  to  refuse  to  buy  the  property  and 
execute  his  note  therefor  until  he  had  exam- 
ined it,  if  he  wished  to  examine  it. 

Error  from  Superior.  Court,  Wilkes  CJoun- 
ty;   E.  T.  Shurley,  Judge. 

Action  by  the  Avera  Loan  ft  Investment 
Company  against  John  Walton.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

CoUey  &  CoUey  and  W.  A.  Slaton,  all  of 
Washington,  Ga.,  for  plaintiff  in  error. 

Norman  ft  Norman,  of  Washington,  Ga., 
for  defendant  In  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,. and  BLOOD  WORTH,  J., 
concur. 

\27  Ga.  App.  766) 

MULLIN  V.  STATE.     (No.  12895.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec  13,  1021.) 

fSyllahuiS  by  the  Court.) 

1.  Criminal  law  ^s»825 (4)— Failure  of  court 
without  request  to  charge  respecting  deter- 
mination of  preponderance  of  evidence  not 
error. 

In  the  brief  of  counsel  for  the  plaintiff  in 
error  there  is  no  general  insistence  on  all  of 
the  grounds  of  the  motion  for  a  new  trial.  The 
brief  is  confined  to  that  ground  of  the  motion 
which  alleges  error  in  the  charge,  because  the 
judge,  after  having  correctly  instructed  the 
jury  that  they  '*are  the  exclusive  judges  of 
the  credibility  of  all  the  witnesses,"  failed  to 
charge  the  substance  of  section  5732  of  the 
CSvil  Code  of  1910.  This  was  not  error. 
There  was  no  timely  and  proper  request  so  to 
charge.  Even  had  the  principle  involved  been 
applicable,  this  court  and  the  Supreme  Court 
have  frequently  held  that  '*a  correct  statement 
of  law  embraced  in  a  charge  to  the  jury  is  not 
erroneous,  because  the  court  failed  in  the 
5ame  connection  to  give  to  the  jury  other  ap- 
propriate instructions."  Conley  v.  State,  21 
Ga.  App.  134(1),  94  S.  E.  261,  and  citations. 
See  also  Helms  v.  State,  138  Ga.  832(5),  76 
S.  E.  353,  and  cases  cited. 

2.  No  error  in  charge. 

Counsel  for  plaintiff  in  error,  in  their 
brief,  say:  *'The  evidence  authorized  the  ver- 
dict provided  the  court  had  given  a  proper 
charge  to  the  jury."  The  ruling  referred  to  in 
the  preceding  paragraph  show  that  there  was 


no  error  in  the  charge  of  which  complaint  In 
made. 

E>rror  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Cliff  MuUin  was  convicted  of  selling  Uqtnor, 
and  he  brings  error.    Affirmed. 

Porter  &  Mebane  and  Harris  &  Harris,  all 
of  Rome,  for  plaintiCF  in  error. 

E.  S.  Taylor.  Sol.  Gen.,  of  SummervUle, 
and  J.  F.  Kelly,  of  Rome,  for  the  State. 

BLOODWORTTH,  J.    Judgment  afflrmed. 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 


(27  Ga.  App.  766) 
MULLIN  V.  STATE.     (No.  12896.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  13,  1921.) 

(ByTlabu9  by  the  Cowrt.) 

1.  Grounds  of  motion  without  merit 

In  view  of  the  facts  of  the  case,  as  dis- 
closed by  the  record,  the  grounds  of  the  amend- 
ment to  the  motion  for  a  new  trial  are  without 
^bstantial  merit 

2.  Sufficiency  of  evidence. 

The  verdict  was  amply  authorised  by  the 
evidence. 

Error  from  Superior  Court,  Floyd  Comity ; 
Moses  Wright,  Judge. 

Cliff  Mullin  was  convicted  of  possessing 
liquor,  and  he  brings  error.    Afflrmedi. 

Porter  &  Mebane  and  Harris  &  Harris,  all 
of  Rome,  for  plaintiff  in  error. 

E.  S.  Taylor,  Sol.  Gen.,  of  SummervUle, 
and  J.  F.  Kelly,  of  Rome,  for  the  State. 

BROYLES,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  72) 

ELMORE  V.  SOUTHERN  BANK  &  TRUST 
CO.  et  al.  (No.  12096.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18,  1922.) 

(Syllabus  by  the  Court,) 

1.  Appeal  and  error  «=»663(l)— No  disinlssal 
where  Judge's  oertiflcate  shows  complianoe 
with  law  In  tenderlns  bill  of  exoeptfons. 

The  motion  to  dismiss  the  writ  of  error  is 
without  merit. 

2.  Mortgages  ^=»  1 59— Material  mas  entitled  to 
lien  as  against  mortgagee  knowing  of  Im- 
provement and  adopting  contraot. 

Under  the  particular  facts  of  the  case,  the 
court  erred  in  dismissing,  on  general  demur- 
rer, the  intervention  filed  by  the  claimant  and 
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thereafter  in  awarding  to  the  plaintiif  the  funds 
in  the  sherilTs  hands. 


ELMORE  ▼.  SOUTHEBN  BANK  ft  TRUST  00.  835 

(110  S.B.) 

tion  and  dismissing  the  same.    In  that  case 
it  was  held: 


Bloodworth,  J.,  dissenting. 

Error  from  Superior  Court,  Dougherty 
County*;  W.  M.  Harrell,  Judge. 

Rule  by  the  Southern  Bank  &  Trust  Com- 
pany against  the  Sheriff,  in  which  Paul  El- 
more intervened.  Judgment  sustaining  a 
demurrer  to  the  intervention  and  disallowing 
it,  and  the  intervener  brings  error.  Re- 
versed. 

See,  also,  150  Ga.  811,  105  S.  E.  474. 

R.  J.  .Bacon,  of  Baoonton,  and  Cruger 
Westbrook,  both  of  Albany,  for  plaintlfT  in 
error. 

B.  K.  Wilcox,  of  Valdosta,  and  Pottle  & 
Hofmayer,  of  Albany,  for  defendants  in  er- 
ror. 

LUKE,  J.  A  rule  against  the  sheriCF  was 
granted  upon  the  petition  of  the  Southern 
Bank  &  Trust  Company,  praying  that  he  be 
required  to  pay  to  it  certain  funds  in  his 
hands  arising  (rom  the  sale  of  realty  eold 
under  a  judgment  In  its  favor.  This  judg- 
ment resulted  from  a  suit  on  notes  secured 
by  deed  to  the  realty,  and  was  declared  to  be 
a  special  lien  on  said  land.  Paul  Elmore,  a 
materialman,  intervened,  ciaimfhg  a  lien  on 
the  said  funds  for  labor  and  material  fur- 
nished. This  intervention  was  demurred  to. 
The  demurrer  was  sustained,  and  the  inter- 
vention "disallowed."  Elmore  excepted  to 
the  refusal  to  allow  him  to  intervene  and  to 
the  order  awarding  the  funds  to  the  South- 
ern Bank  ft  Trust  Company. 

[1]  1.  A  nrotion  was  made  to  dismiss  the 
bill  of  exceptions  upon  the  ground: 

That  it  **wa8  not  tendered  and  certified  with- 
in the  time  required  by  law,  it  appearing  from 
the  bill  of  exceptions  that  the  judgment  com- 
plained of  was  rendered  on  October  30,  1919, 
and  that  the  bill  of  exceptions  was  not  tender- 
ed to  the  judge  until  December  29,  1919: 


»» 


The  record  shows  that  there  is  no  merit  in 
this  motion  to  dismiss.  The  certificate  of 
the  judge  to  the  bill  of  exceptions  is  in  part 
as  follows: 

"I  further  certify  that  the  bill  of  exceptions 
was  presented  within  60  days  of  the  judgments 
and  rulings  complained  of,  and  that  the  court 
did  not  adjourn  within  SO  days." 

See  Civil  Code  1910,  f  6152. 


case  is  whether  or  not  the  materialman's 
claim  of  lien  for  material  furnished  and 
work  done  took  priority  over  the  security 
deed  of  the  plaintiff.  The  gener«a  rule  on 
this  subject  is  stated  in  the  case  of  Bennett 
Lumber  Co.  v.  Martin,  132  Ga.  491,  64  S.  B. 
484,  which  case  is  cited  and  relied  upon  by 
the  defendant  in  error  as  authority  for  the 
action  of  the  trial  judge  In  sustaining  a  gen- 
eral demurrer   to   the  claimants   interven- 


•«i 


'Where  title  to  real  estate  is  conveyed  by  a 
duly  recorded  deed  to  secure  a  debt,  and  the 
grantee  takes  the  deed  and  advances  the  money 
loaned,  without  notice  and  before  the  record 
of  a  materialman's  lien  upon  the  property,  the 
title  thus  acquired  is  superior  to  such  lien." 

However,  the  facts  of  the  instant  case  did 
not  warrant  the  trial  judge  in  dismissing 
the  intervention  on  this  general  and  well- 
settled  rule.  It  is  true  that  the  security  deed 
in  question  was  executed  and  delivered  to 
the  plaintiff  bank  prior  to  the  time  when  the 
claimant,  the  materialman,  began  his  work, 
and  before  the  latter  -had  recorded  his  lien. 
Thus  the  plaintiff,  the  holder  of  the  eecnrity 
deed,  took  the  property  divested  of  such  lien. 
But  the  facts  set  out  in  the  intervention  are 
such  as  entitle  the  claimant  to  a  jury  trial 
on  the  question  as  to  whether  or  not  his  al- 
leged lien  attached  after  the  execution  and 
delivery  of  the  security  deed,  since  he  alleged, 
in  substance,  that  the  plaintiff  bank,  the 
holder  of  the  deed,  not  only  had  full  notice 
after  the  conveyance  that  the  materialman 
was  furnishing  material  and  performing 
work  for  which  he  claims  a  lien  on  the  prop- 
erty, but,  in  legal  effect,  ratified  and  adopt- 
ed the  claimant's  contract  to  do  the  work, 
even  going  so  far  as  to  guarantee  payment 
for  certain  fixtures  installed  by  the  materi- 
alman. In  this  particular  the  intervention 
alleged  the  following  facts: 

"The  said  Bank  ft  Trust  Company  (the  plain- 
tiff) not  only  consented  that  your  defendant, 
Paul  Eilmore  (the  claimant),  do  the  said  work 
as  was  done  by  hitn ;  but  planned  and  executed  a 
course  of  action  whereby  they  procured  the 
benefit  of  said  work.  The  said  Bank  &  Trust 
Company  not  only  consented  to  the  performance 
of  the  work  as  aforesaid  by  your  defendant, 
but  ratified  the  same  for  the  purpose  and  intent 
of  procuring  the  benefit  thereof  and  did  pnh 
cwre  the  benefit  thereof  for  themselvee.  The 
said  Bank  ft  Trust  Company  at  a  time  when 
it  was  patent  to  them  that  their  advances  had 
equaled  the  true  market  value  of  the  prop- 
erty, and  when  the  building  thereon  was  not 
completed,  undertook  by  further  and  addition- 
al advances  to  procure  the  completion  of  the 
building  for  their  own  benefit,  protection,  and 
security,  and  then  and  there  at  such  time  un- 
dertook to  guarantee  to  those  who  furnished 
the  material  for  the  very  work  done  by  your 
defendant,  for  a  benefit  fiowing  to  them  as 
guarantors,  the  payment  for  the  said  material, 


[2]  2-  The    controlling    question   in^   this    and  then  and  there  and  thereby  assumed  the 


completion  of  the  building,  and  did  complete  the 
building,  in  connection  with  which  completion 
and  as  a  part  thereof  was  the  work  done  by 
your  defendant,  as  shown  by  Exhibits  A  and  B, 
hereto  attached.  Then  and  there,  after  said 
guaranties,  your  defendant's  work  went  to  the 
completion,  and  as  a  part  thereof  was  the  work 
done  by  your  defendant  Then  and  there, 
after  said  guaranties  for  the  use  and  benefit  of 
the  said  Southern  Bank  &  Trust  Company,  and 
at  the  time  the  work  was  done  by  your  defend- 
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ant,  the  said  Mrs.  Carty  was  mer«ly  a  figure- 
head, and  in  substance  and  In  effect,  and  in 
equity  and  in  good  conscience,  the  said  Southern 
Bank  &  Trust  Company,  under  their  action 
as  herein  set  forth,  are  estopped  to  deny  that 
they  were  the  real  movers  in  procuring  the 
work  to  be  done  by  your  defendant  that  was 
done  by  your  defendant  That  it  would  be  a 
fraud  under  the  law  and  in  equity  for  the  said 
Southern  Bank  &  Trust  Company,  under  the 
circumstances  of  this  case  as  hereinbefore  set 
forth  and  at  a  time  when  the  said  Ella  Pope 
Carty  was  insolvent,  as  she  then  and  there  was, 
and  as  known  to  said  trust  company  and  un- 
known to  defendant,  to  furnish  the  material,  as 
in  effect  they  then  and  there  did,  and  have  the 
execution  of  the  contract  by  your  defendant 
and  superintend  the  work  and  receive  the 
fruits  thereof,  all  of  which  said  trust  company 
did  without  paying  your  defendant  therefor. 
That  they  assumed  and  ratified  the  procwre" 
ment  of  the  xcork  d^ne  hy  your  defendant  as 
an  implication  of  law  from  the  facts  as  herein^ 
before  set  forth  as  done  hy  your  defendanty 
and  [after]  your  defendant  had  duly  filed  his 
claim  they  procured  the  sale  of  said  premises 
under  their  security  and  bought  the  same  in 
themselves."     (Italics  ours.) 

It  was  further  alleged  in  the  interven- 
tion that — 

"Your  petitioner  shows  that  the  work  from 
the  beginning,  in  the  employment  of  the  archi- 
tect and  the  paying  of  the  employees,  was  done 
by  the  direction  of  the  Southern  Bank  &  Trust 
Company  through  Jerome  H.  Carty,  their  agent 
and  the  agent  of  Mrs.  Ella  Pope  Carty,  by 
checks  drawn  on  them,  and  that  in  law  and 
in  equity  he,  the  said  Jerome  H.  Carty,  waa 
acting  for  the  true  owners  of  the  property  in 
the  making  of  the  contract  for  the  improve- 
ments of  the  said  real  estate  ^nd  in  the  making 
of  the  contract  with  your  defendant,  and  it  is 
in  law  and  equity  immaterial  whether  he  nom- 
inally acted  in  the  name  of  Ella  Pope  Carty 
or  in  the  name  of  the  Southern  Bank  &  Trust 
Company  in  the  original  contract  with  your 
defendant;  that  at  the  time  the  work  was 
done  by  your  defendant  it  was  accepted  and 
received  and  assented  to  by  the  said  trust  com- 
pany as  owners  under  implied  contractual 
relations  with  your  defendant,  as  your  defend- 
ant is  ready  to  show;  and  that  a  failure  and 
refusal  on  the  part  of  the  Southern  Bank  & 
Trust  Company  to  pay  your  defendant,  as  your 
defendant  is  ready  to  show,  amounts  in  sub- 
stance and  effect  to  the  ratification  of  a  state 
of  facts  hereinbefore  set  forth  that  amount  in 
law  and  in  equity  to  collusion  on  the  part  of 
Ella  Pope  Carty,  H.  Jerome  Carty,  and  the 
Southern  Bank  &  Trust  Company  to  defeat 
your  defendant  in  his  daim  for  his  labor  and 
work  under  contract  as  set  forth.'* 

It  is  still  further  alleged  in  the  Interven- 
tion that — 

"Your  intervener  began  work  January  4, 
1917,  and,  with  full  knowledge  on  defendant's 
part  as  to  the  state  of  title,  said  trust  com- 
pany undertook  to  finish  the  unfini^ed  build- 
ing before  the  greater  portion  of  the  work  was 
done  by  your  defendant  and  prior  to  the  11th 
of  October  1917,  the  exact  date  being  unknown 
to  the  defendant,  and,  had  defendant  refused 


to  work  further  on  said  contract,  said  South- 
ern Bank  &  Trust  Company  would  have  been 
compelled,  in  order  to  have  finished  said  build- 
ing as  they  undertook  and  did  do,  to  employ 
defendant  or  some  other  person  to  carry  out 
defendant's  contract,  and  the  said  Southern 
Bank  &  Trust  Company  accepted  the  work  of 
defendant  under  such  circumstances,  and  are 
thereby  impliedly  liable  therefor,  and  your  de- 
fendant was  informed  of  the  fad  that  said 
Southern  Bank  d  Trust  Company  was  to  pay 
for  said  material  and  were  completing  th^  said 
buildinffj  atid  relied  upon  them  taking  care  of 
him  as  they  were  other"    (Italics  ours.) 

Therefore,  under  the  facts  above  quoted, 
which  must  be  taken  as  true  as  against  a 
general  demurrer,  it  is  clearly  alleged  that 
the  plaintiff  bank  knew  that  the  material- 
man furnished  D^aterial  and  did  work  in 
improving  the  property;  that  the  plaintiff, 
before  paying  out  the  full  amount  of  the 
loan,  had  notice  that  the  claimant  had  fur- 
nished, was  furnishing,  and  would  furnish 
certain  material  and  do  certain  work  in  the 
improvement  of  the  proi)erty;  and  that  the 
plaintiff  bank  received  the  benefit  of  such 
material  furnished  and  work  done  by  the 
claimant. 

The  opinion  in  the  Bennett  Case,  supra, 
impliedly  at  least,  recognizes  that  such  facts 
as  above  narrated  would  alter  the  general 
rule  there  applied,  for  it  was  there  said : 

"It  is  alleged  that  the  defendant  paid  to  Mrs. 
Martin,  or  Spencer,  or  materialmen,  as  the 
work  on  the  residence  progressed,  the  $1,500 
loaned  by  it  to  Mrs.  Martin;  but  it  is  notf^here 
alleged  that  the  defendant  knew  that  the 
plaintiff  furnished  any  material  to  be  used  in 
improving  the  property,  ♦  ♦  ♦  It  is  nowhere 
alleged  that  the  defendant,  before  paying  out 
the  full  amount  of  the  loan,  had  any  notice 
that  the  plaintiff  had  furnished,  was  furnishing, 
or  even  would  furnish  any  of  the  material  for 
the  improvements  being  made.'*    (Italics  ours.) 

Neither  were  any  facts  alleged  In  that 
case  as  to  a  ratification  or  adoption  of  the 
materialman's  contract  to  do  the  work  In 
question.  Obviously,  therefore,  the  facts  of 
the  Bennett  Case  distinguish  it  from  the 
instant  case.  Neither  can  it  be  said  that 
the  plaintiff  bank  was  not  benefited  by  the 
improvement  of  the  property,  for  the  inter- 
vener alleged  that  such  was  the  case,  and 
set  forth  ample  facts,  as  against  a  general 
demurrer,  in  support  thereof. 

It  also  seems  clear  that  the  claimant  would 
be  entitled  to  a  lien  for  the  whole  amount 
of  material  furnished  and  woric  performed, 
and  not  merely  for  work  done  and  material 
furnished  from  the  time  it  is  alleged  that 
the  plaintiff  ratified  and  adopted  his  con- 
tract, since,  as  was  held  in  the  recent  case 
of  Oglethorpe  Savings  &  Trust  Co.  v.  Morgaa 
149  Ga.  787,  102  S.  E.  528: 

'*The  lien  of  a  contractor  on  real  estate  im- 
proved under  a  contract  with  the  owner  there- 
of, as  provided  by  the  Civil  Code  1910,  (  3352, 
if  and'  when  'created  and  declared,'  as  require^^ 
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the  money  borrowed  was  to  be  paid  out  can- 
not affect  the  lien  created  by  the  deed;  nor 
will  this  lien  be  affected  because  of  the  fact 
that  ''petitioner  paid  the  pay  rolls  on  said 
improvements,  and  paid  for  the  material 
going  into  said  building,  and  advanced  money 
for  the  architects  and  contractors  on  said 
work."  Nor  would  the  lien  be  affected  even 
though  the  Southern  Bank  &  Trust  Company 
guaranteed  the  payment  for  the  fixtures  in- 
stalled by  Elmore,  the  company's  deed  an- 
tedating such  installment.  This  ruling  is 
not  in  conflict  with  that  in  Oglethorpe  Sav- 
ings &  Trust  Co.  V.  Morgan,  149  Ga.  787,  102 
8.  E.  528,  cited  and  relied  upon  by  counsel 
for  plaintiff  in  error,  but  is  easily  differ- 
entiated therefrom.  The  statement  of  facts 
in  that  case  shows  (149  Ga.  788,  102  S. 
B.   529)   that— 

**At  the  time  of  the  execution  of  the  trust 
_^_,  ^  1.^-        w  um-x    ^^^  *^®  trustee  named  therein,  the  substituted 

It  follows  from  what  has  been  said  that  trustee,  and  the  several  creditors  had  actual 
the  court  erred  in  dismissing,  on  general  knowledge  of  the  pendency  of  the  plaintirs 
demurrer,  the  intervention  filed  by  the  claim-  contract  and  notice  of  his  claim  of  lien." 
ant  and  awarding  the  funds  in  the  sheriff's 


by  section  3853,  attaches  from  the  time '  the 
work  under  the  contract  is  commenced,  and 
takes  priority  over  the  title  acquired,  with 
actual  notice  of  the  contractor's  claim  of  lien, 
by  a  subsequent  grantee  in  a  trust  deed  from 
the  owner  of  the  real  estate,  although  the  deed 
was  executed  and  recorded  before  the  completion 
of  the  contract  and  before  the  claim  of  lien 
was  recorded  and  before  the  commencement  of 
an  action  to  recover  the  amount  of  the  claim, 
A  conveyance  of  the  property  to  the  purchaser, 
with  actual  notice  of  the  cootractor's  claim  of 
lien,  after  the  contractor's  lien  attaches  by  a 
beginning  of  performance  under  the  contract, 
does  not  affect  the  right  to  a  lien  for  a  whole, 
though  a  part  of  the  execution  of  the  contract 
is  before  and  a  part  after  the  time  of  the 
conveyance." 

Moreover,  a  money  rule  proceeding  is  of 
an  equitable  nature,  and  the  money  should 
be  paid  to  those  who  are  equitably  entitled 
to  it. 


hands  to  the  plaintiff  bank. 
Judgment  reversed. 

BROYLES,  0.  J.,  concurs. 

BLOODWORTH,  J.  (dissenting).  I  cannot 
agree  with  the  opinion  of  the  majority  of 
the  court  on  the  merits  of  this  case.  I  think 
the  principle  announced  In  Bennett  Lumber 
Co.  v;  Martin,  132  Ga.  491,  64  S.  E.  484, 
should  control  this  case,  and  the  judgment 
should  be  affirmed.  In  that  case  the  Supreme 
Court  held: 

"Where  title  to  real  estate  is  conveyed  by  a 
duly  recorded  deed  to  secure  a  debt,  and  the 
grantee  takes  the  deed  and  advances  the  mon- 
ey loaned,  without  notice  and  before  the  rec- 
ord of  a  materialman's  lien  upon  the  property, 
the  title  thus  acquired  is  superior  to  such  lien." 

'  See,  also,  Milner  v.  Wellhouse,  148  Ga. 
275,  276  (2),  96  S.  E.  566;  Willingham-Tift 
Lumber  Co.  v.  Barnes,  147  Ga.  209  (2),  93 
S.  E.  201;  Englehart-Hitchcock  Co.  v.  Cen- 
tral Investment  Co.,  136  Ga.  564,  71  S.  E,  787. 
It  is  insisted  in  the  brief  of  counsel  for 
plaintiff  in  error  that — 

"While  the  conveyance  in  the  case  at  bar 
was  before  the  contractor  began  his  work,  the 
advances  under  the  conveyance,  as  per  the 
program  at  the  time  of  the  conveyance,  were 
made  some  before,  but  mostly  after  the  be- 
ginning of  the  contractor's  work,  and  Paul 
Elmore's  contract  was  performed  with  full  ac- 
tual notice  to  the  Southern  Bank  &  Trust  Com- 
pany, who  even  guaranteed  the  payment  for 
the  fixtures  installed  by  his  labor."  (Italics 
ours.) 

The  fact  that  at  the  time  the  loan  was 
made  a  program  was  agreed  upon  as  to  how 

110  S.B.-22 


And  in  the  opinion  (149  Ga.  795,  102  S. 
E.  532)  it  is  said: 

"The  plaintiff  made  his  contract,  commenced 
the  execution  of  it,  and  put  the  trustee  on  no- 
tice of  his  claim  of  lien  before  the  execution 
of  the  deed." 

The  court  also  said  in  the  opinion  in  that 
case  (149  Ga.  792,  102  S.  B.  530): 

"It  is  true  that,  while  the  rank  of  the  me- 
chanic's or  contractor's  lien  is  declared,  in  so 
far  as  it  comes  in  competition  with  other  liens 
(and  it  is  made  superior  to  all  liens  not  there- 
in excepted),  there  is  no  provision  that  the 
lien  of  a  materialman  shall  be  superior  to  title 
acquired  without  notice  of  the  existence  of 
such  lien,  whether  the  conveyance  be  absolute 
or  merely  for  the  purpose  of  securing  a  debt." 


And  on  page  793  of  149  Ga.,  on  page  631 
of  102  S.  E.,  it  is  said: 

"But  one  who  purchases  the  property  while 
the  work  is  in  progress,  with  knowledge  of 
the  contract  and  notice  of  the  contractor's 
claim  of  lien,  though  imperfect  at  the  time, 
must  be  held  to  take  the  property  subject  to 
the  lien,  provided  the  contract  is  completed 
and  the  lien  is  declared  and  enforced  within 
the  time  and  as  prescribed  by  the  statute." 

It  will  thus  be  seen  that  that  case  and  the 
one  under  consideration  are  entirely  differ- 
ent. In  this  case  the  trust  company  obtained 
title  to  the  property  prior  to  any  work  by 
Elmore,  and  the  court  did  not  err  in  strik- 
ing the  amendment  to  the  intervention  filed 
by  Paul  Elmore,  or  in  refusing  to  allow  him 
to  become  a  party  to  the  rule,  or  in  award- 
ing the  funds  to  the  Southern  Bank  ft  Trust 
Company. 
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(28  Oa.  App.  118) 

BOOKER  V.  STATE.    (Na.  13033.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

JaD.  18,  1922.) 

(Syllahtui  hy  the  Court,) 

1.  Criminal  law  ^=>8 1 4 (20)— Failure  to  charge 
on  leeser  offenses  not  error,  when  not  shown 
by  evidence. 

In  this  case  the  accused  claimed  that  he 
met  the  girl  by  appointment,  and  denied  that  he 
committed  an  assault  or  battery  upon  her. 
The  evidence  for  the  state,  if  true,  is  sufficient 
to  prove  a  felonious  assault.  **There  was  no 
error  in  omitting  to  charge  the  jury  on  the  law 
of  assault,  or  assault  and  battery;  these  of- 
fenses, under  the  evidence,  not  being  involved. 
The  accused  denied  that  he  committed  any  as- 
sault, or  assault  and  battery,  upon  the  fe- 
male, and  the  evidence  for  the  state,  if  credi- 
ble, proved  the  felonious  assault  as  alleged  in 
the  indictment  See  Wade  v.  State,  11  Ga. 
App.  411(5),  75  S.  B.  494."  Marshall  v.  State, 
20  Ga.  App.  72(2),  92  S.  B.  552. 

2.  CrImlnaJ  law  (9==>822(i)— Excerpts  from 
charge  to  be  read  in  light  of  the  charge  and 
the  facts. 

When  considered  in  connection  with  the 
facts  of  the  case  and  in  the  light  of  the  entire 
charge  of  the  court,  there  is  no  reversible  er- 
ror in  any  of  the  excerpts  from  the  charge  of 
which  complaint  is  made  in  the  special  grounds 
of  the  motion  for  a  new  trial. 

3.  CrImlnaJ  law  ^=>l  1 6(V— Judgment  affirmed, 
when  verdict  supported  by  evidence  and  ap- 
proved by  trial  judge. 

The  verdict  is  not  without  evidence  to  sup- 
port it,  and  has  the  approval  of  the  trial 
judge,  and  the  judgment  is  affirmed. 

Error  from  Superior  Ck)urt,  Bibb  Gounty; 
H.  A.  Matthews,  Judge. 

John  Booker  was  convicted  of  felonious  as- 
sault, and  he  brings  error.    Affirmed. 

Clements  &  Clements,  Julian  F.  Urquhart 
and  Hallie  B.  Bell,  all  of  Macon,  for  plain- 
tiff in  error. 

Chas.  H.  Garrett,  SoL  Gen.,  of  Macon,  for 
the  State. 

« 

BLOODWORTH,  J.    Affirmed. 
BROYLES,  C.  J.,  and  liUEE,  X,  concur. 


(2S  Ga.  App.  129) 

8PURLIN  V.  STATE.     (No.  13066.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18,  1922.) 

(Syllahus  hy  the  Court.) 

Assault  and  battery  (S=»9 1— Evidence  sofflclent 
to  support  conviction. 

A   conviction   of  assault  and  battery  was 
authorized  by  the  evidence. 


Error  from  Superior  Court,  Fayette  Coun- 
ty; W.  B.  H,  Searcy,  Jr.,  Judge. 

J.  A.  Spurlin  was  convicted  of  assault  and 
battery,  and  he  brings  error.    Affirmed. 

Lester  O.  Dickson,  of  FayettevlUe,  for 
plaintiff  in  error. 

B.  M.  Owen,  Sol.  Gen.,  of  Zebulon,  and  J. 
W.  Culpepper,  of  Payetteville,  for  the  State. 

LUKE,  J.  The  defendant  was  indicted  for 
the  offense  of  assault  and  battery.  The  pros- 
ecutor testified  that  without  provocation  the 
defendant  struck  him,  and,  in  addition  to 
having  hit  him  with  a  rock,  ^'pulled  out  [his] 
whiskers,  and  It  hurt  mighty  bad."  The  de- 
fendant stated  that  the  prosecutor  cursed 
him,  and  that  he  picked  up  a  rock  and  threw 
it  at  the  prosecutor,  but  missed  him,  and 
that  the  prosecutor  was  "making**  at  him 
with  a  stick,  and  when  ''I  saw  that  he  was 
coming  on  me,  I  reached  around  with  my 
right  hand  and  pulled  out  his  whiskers." 

There  being  evidence  to  authorize  the  ver- 
dict, it  was  not  error  to  overrule  the  motion 
for  a  new  trial,  which  was  based  only  on  the 
Usual  general  grounds. 

Judgment  affirmed. 

BROYLES,  0.  Jm  and  BLOODWORTH,  J., 
coffcur. 

(27  Ga.  App.  804) 
VnrNNE  V.  STATE.    (No.   12989.) 

(Court  ofi  Appeals  of  Georgia,  Division  No.  1. 

Dec.  14,  1921.) 

(ByXlabuM  hy  the  Court,) 

Master  and  servant  ^s»67— Evidence  of  viola- 
tion of  labor  oontraot  law  insuflldent. 

This  is  a  prosecution  under  what  is  known 
as  the  "Labor  Contract  Act,"  which  is  embodied 
in  sections  715  and  716  of  the  Penal  Code  of 
1910.  The  writer  thinks  that  there  is  some 
evidence  to  support  the  finding  of  the  Jury,  and 
that  the  judgment  should  be  affirmed.  A  ma- 
jority of  the  court  are  of  the  opinion  that  there 
is  no  evidence  to  support  the  verdict. 

Bloodworth,  J.,  dissenting. 

Error  from  City  Court  of  Eastman;  O.  J. 
Franklin,  Judge. 

Tom  Wynne  was  convicted  of  cheatiog  and 
swindling  by  violating  a  labor  contract,  and 
he  brings  error.    Reversed. 

The  prosecutor,  W.  W.  (Wallace)  Bond, 
testified  that  defendant  contracted  to  work 
for  him  as  a  general  farm  laborer  and  to  be- 
gin work  September  29,  1919,  and  work  six 
months  for  $1  a  day ;  that  when  the  contract 
was  made  he  advanced  defendant  $10  on  his 
wages;  that  defendant  never  worked  under 
the  contract,  nor  paid  back  any  part  of  the 
$10 ;  that  he,  the  witness,  left  home  early  in 
the  morning  of  September  29th,  and  was  in 
a  hospital  for  about  ten  days  or  two  weeks ; 
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thBt  defendant  had  not  started  to  work  when 
lie  left  home,  and  he  never  saw  him  again 
until  after  his  arrest;  that  defendant  told 
him  he  left  because  he  was  afraid  of  his 
brother-in-law,  who  was  a  hand  on  the  wit- 
ness' place,  hut  afterwards  told  him  that  he 
left  to  look  for  his  wife ;  and  that  defendant 
never  complained  of  being  sick,  and  was  well 
and  robust  when  he  made  the  contract.  A 
w^itncss  tor  defendant  who  was  also  working 
for  the  prosecutor  testified  that  after  the 
prosecutor  left  home  defendant  came  and 
wanted  to  borrow  a  gun;  that  he  did  borrow 
one  from  another  of  the  hands  and  went  to 
work  and  worked  that  day  and  until  dinner 
time  the  .next  day ;  that  he  asked  where  the 
prosecutor  was,  and  then  said  he  was  going  to 
leave  and  did  leave ;  and  that  when  he  left  he 
was  well,  hardy,  and  able  to  work.  Defendant 
in  his  statement  said  that  he  worked  on  the 
prosecutor's  farm  on  Monday  and  until  din- 
ner on  Tuesday  after  the  prosecutor  had  left; 
that  he  wanted  a  gun  to  take  with  him  to  the 
field  because  he  was  working  away  over  on 
the  swamp  and  was  afraid  to  be  there  by 
himself;  that  *'af ter  I  found  that  Mr.  Wallace 
[the  prosecutor]  had  gone  to  Atlanta,  and  I 
didn't  know  what  to  do,  as  he  was  all  I  had 
to  depend  on" ;  that  he  left  and  went  to  an- 
other county  looking  for  his  wife ;  that  he  in- 
tended to  come  back  and  work  for  the  pros- 
ecutor, but  got  sick,  and  when  he  got  well  had 
to  go  to  work;  and  that  he  "didn't  aim  to 
beat  Mr.  Wallace  out  of  his  money  when  he 
got  it  from  him." — ^Statement  by  editor. 

M.  J.  Carswell,  of  EJastman,  for  plaintiff  in 
error. 

D.  D.  Smith,  Sol.,  of  Eastman,  for  the 
State. 

BLOODWORTH,  J.     Judgment  reversed. 

BROYLBS,  0.  J.,  and  LUKE,  J.,  concur. 

BLOODWORTH,  J.  dissents. 

(2S  Oa.  App.  140) 

CENTRAL  OF  GEORGIA  RY.  CO.  V 
OWENS.     (No.  12537.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  19,  1922.) 

(SyttaluB  hy  the  Court,) 

Carriers  ^=^53,  157,  163— Courts  ^==>97(5)— 
Whether  contract  covering  Interstate  ship- 
ment had  been  discharged  is  federal  question; 
contract  of  bill  of  lading  of  Interstate  ship- 
ment  In  force  until  actual  delivery;  under 
an  Interstate  bill  of  lading,  carrier's  liability 
as  warehouseman  is  for  negligence  only;  un- 
der bill  of  lading  limiting  liability  to  that  of 
warehouseman,  burden  on  plaintiff  to  show 
loss  by  fire  was  due  to  negligence. 

"Whether  the  contract  based  on  a  bill  of 
lading  of  an  interstate  shipment  issued  pur- 
suant to  the  act  to  regulate  commerce  has  been 


discharged  is  a  federal  question.**  Southern 
RaUway  Co.  v.  Prescott,  240  U.  S.  632,  36 
Sup.  Ct  469,  60  L.  Ed.  836. 

(a)  "A  contract  of  a  bill  of  lading  of  an 
interstate  shipment  is  still  in  force  untU  actual 
delivery  to  the  consignee." 

(b)  "Under  a  stipulation  in  a  bill  of  lading 
of  an  interstate  shipment  that  the  carrier 
shall  be  liable,  as  warehouseman  only,  for  goods 
after  arrival  at  destination  and  not  removed 
within  the  specified  time,  the  carrier  is  liable 
only  for  negligence;  and  if  the  loss  admittedly 
occurs  by  fire  the  burden  is  on  the  plaintiff -to 
prove  negligence,  notwithstanding  the  rule  may 
be  different  under  state  law.*' 

(c)  Under  the  facts  of  this  case  the  court 
erred  in  charging  the  jury  "the  provisions  of 
the  statute  law  of  Georgia  to  the  effect  that 
in  all  cases  of  bailment  after  proof  of  loss 
the  burden  of  proof  is  on  the  bailee  to  show 
proper  diligence." 


Error  from  Superior  Ctourt,  Chattooga 
County;   Moses  Wright,  Judge. 

Action  by  J.  S.  Owens  against  the  CJen- 
tral  of  Georgia  Railway  Company.  Judg- 
ment for  plaintUT,  and  defendant  brings  er- 
ror.   Reversed. 

Owens  sued  the  Central  of  Georgia  Rail- 
way Company  in  a  Justice  court  on  an  ac- 
count which  is  as  follows: 

SummenriUe,  Oa.,  July  6,  .1917. 

Central  of  Georgia  Railway  Company,  Dr.,  to  J.  S. 

Owens,  Cr. 

To  two  Myers  pumps  delivered  to  said  railway 
company  on  or  about  May  1,  1917,  and  held 
by  eaid  railroad  company  aa  bailees  for  hire, 
and  which  have  not  been  delivered,  and 
which  said  railroad  company  falls  and  re- 
fuses to  deliver $65  00 

To  freight  and  demurrage  paid  on  said  pumps     S  86 

158  86 

The  railway  company  filed  a  plea  denying 
liability.  By  consent  the  case  was  appealed 
to  the  superior  court.  Upon  the  trial  a  ver- 
dict was  rendered  in  favor  of  the  plaintiff  for 
the  full  amount  sued  for.  The  defendant 
made  a  nK>tion  for  a  new  trial,  which  was 
overruled,  and  it  excepted.  The  record 
shows  that  the  pumps,  for  the  loss  of  which 
suit  was  brought,  were  shipped  from  a  point 
in  Ohio,  and,  after  reaching  their  destination 
at  Summerville,  Ga.,  and  while  in  the  depot 
of  the  railway  company,  were  destroyed  by 
fire  which  occurred  "about  3  or  4  o'clock  in 
the  morning  during  a  severe  storm,"  and 
while  it  was  "thundering  and  lightning." 
The  agent  of  the  railway  company  testified 
that  there  had  been  no  fire  about  the  place 
the  day  before;  also  that  upon  the  arrival 
of  the  pumps  he  gave  the  plaintiff  written 
notice  of  this  fact,  and  the  plaintiff  sent  to 
him  a  check  covering  the  freight  and  demur- 
rage. The  bill  of  lading  contained  the  fol- 
lowing clause: 
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"For  loss,  damage,  or  delay  caused  by  fire 
occurring  after  forty-eight  hours  (exclusive  of 
legal  holidays)  after  notice  of  the  arrival  of 
the  property  at  destination  or  at  port  of  ex- 
port (if  intended  for  export)  has  been  duly 
sent  or  given,  the  carrier's  liability  shall  be 
that  of  warehouseman  only.'* 

J.  Branham  and  Maddox^  &  Doyal,  all  of 
Rome,  and  John  D.  &  E.  S.  Taylor,  of  Sum- 
merville,  for  plaintiff  in  error. 

Lee  J.  Langley,  of  Rome,  for  defendant  In 
error. 

BLOODWORTH,  J.  (after  stating  the  facts 
us  above).  It  is  well  settled  in  Georgia  that 
where  goods  are  shipped  into  this  state  from 
another,  so  long  as  they  are  being  moved  to 
the  ultimate  end  of  their  railroad  journey 
they  are  in  the  course  of  their  interstate 
transportation,  and  "when  they  are  placed 
in  a  freight  warehouse,  after  having  been 
shipped  within  the  usual  time  required  for 
transportation,  the  relationship  of  carrier 
and  shipper  ceases,  and  the  railroad  com- 
pany becomes  simply  a  warehouseman." 
Southern  Ry.  Ck).  v.  Heymann,  118  Ga.  619, 
45  S.  E.  492;  Kight  v.  W.  &  T.  R.  Co.,  127 
Ga.  204(1),  56  S.  E.  363;  Ga.  &  Ala.  Ry.  Co. 
V.  Pound,  111  Ga.  6(1),  36  S.  E.  312.  So  that 
under  the  laws  of  Georgia  us  applied  to  the 
facts  of  this  case,  as  well  as  under  the  clause 
in  the  bill  of  lading  which  is  copied  in  the 
statement  of  facts,  when  the  goods  for  the 
loss  of  which  suit  in  this  case  was  brought 
were  destroyed  by  fire,  the  railway  company 
was  holding  them  as  a  warehouseman.  This 
being  true,  the  case  under  consideration  is 
controlled  by  the  ruling  in  Southern  Ry.  Co. 
V.  Prescott,  240  V.  S.  632,  36  Sup.  Ct.  469,  60 
L.  Ed.  836.  The  facts  in  that  case  and  in 
this  one  are  quite  similar.  In  that  case  Mr. 
Justice  Hughes,  who  delivered  the  opinion 
of  the  court,  said  (240  U.  S.  639,  36  Sup. 
Ct.  472,  60  L.  Ed.  836): 

"It  is  apparent  that  there  had  been  no  actual 
delivery  of  the  nine  boxes  [the  nine  boxes  of 
shoes  for  the  recovery  of  which  suit  was 
brought].  The  payment  of  the  freight  had  no 
greater  efiScacy  than  if  it  had  been  made  in 
advance  of  the  transportation.  •  ♦  ♦  The 
actual  service  in  holding  the  goods  continued, 
and  we  must  look  to  the  bill  of  lading  to  de- 
termine the  legal  obligation  attached  to  that 
service.  Viewing  the  contract  as  set  forth 
in  the  bill  of  lading  as  still  in  force,  the  meas- 
ure of  liability  under  it  must  also  be  regarded 
as  a  federal  question.  As  it  has  often  been 
said,  the  statutory  provisions  manifest  the  in- 


tent of  Congress  that  the  obligation  of  the 
rier  with  respect  to  the  services  within  the 
purview  of  the  statute  shall  be  governed  by  ani- 
form  rule  in  the  place  of  the  diverse  require- 
ments of  state  legislation  and  decisions  [cit- 
ing several  cases].  And  the  question  as  to  the 
responsibility  under  the  bill  of  lading  is  none 
the  less  a  federal  one,  because  it  must  be  re- 
solved by  the  application  of  general  principles 
of  the  common  law.  *  *  *  It  was  explicitly 
provided  that  in  case  the  property  was  not  re- 
moved within  the  specified  time  it  should  be 
kept  subject  to  liability  *as  warehouseman  only/ 
The  railway  company  was  therefore  Uable  only 
in  case  of  negligence.  The  plaintiff,  asserting 
neglect;  had  the  burden  of  establishing  it. 
This  burden  did  not  shift. 

*'A8  it  is  the  duty  of  the  warehouseman  to 
deliver  upon  proper  demand,  his  failure  to  do 
so,  without  excuse,  has  been  regarded  as  mak- 
ing a  prima  facie  case  of  negligence.    If,  how- 
ever, it  appears  that  the  loss  is  due  to  fire,  that 
fact  in  itself,  in  the  absence  of  circumstances 
permitting  the  inference  of  lack  of  reasonable 
precautions,  does  not  suffice  to  show  neglect, 
and  the  plaintiff  having  the  affirmative  of  the 
issue  must  go  forward  with  the  evidence  [cit- 
ing a  number  of  cases].    In  the  present  case  it 
is  undisputed  that  the   loss  was  due   to  fire 
which  destroyed  the  company's  warehouse  with 
its  contents,  including  the  property  in  question. 
The  fire  occurred  in  the  early  morning  when 
the  depot  and  warehouse  were  closed.     The 
cause  of  the  fire  did  not  appear,  and  there  was 
nothing  in  the  circumstances  to  indicate  neglect 
on  the  part  of  the  railway  company.    The  trial 
court  denied  the  motion  for  a  direction  of  a 
verdict  and  charged  the  jury  that  'the  burden 
of  showing  that  there  was  no  negligence  is  on 
the  defendant'     Applying  the  rule  established 
by  the  state  decisions  [citing  cases],  the  Su- 
preme Court  6f  the  state  overruled  the  defend- 
ant's   objection   and    sustained    the   judgment. 
99  So.  Car.  424.    It  has  been  recognized  by  the 
state  court    «     «    «     that  the  rule  it  applies 
is  a  'somewhat  exceptional  rule'  to  which  the 
court  adheres  'notwithstanding  the  great  num- 
ber of  opposing  authorities  in  other  Jurisdic- 
tions.'   ♦    ♦    ♦    For  the  reasons  we  have  stat- 
ed, we  think  that  the  obligation  of  the  railway 
company  was  not  governed  by  the  state  law, 
and  that,  in  this  view,  the  exceptions  of  the 
plaintiff  in  error  were  well  taken." 

,  Under  the  foregoing  ruling  the  court  erred 
in  giving  in  charge  to  the  jury  "the  provi- 
sions of  the  statute  law  of  Georgia  to  the  ef- 
fect that  in  all  cases  of  bailment  after  proof 
of  loss  the  burden  of  proof  is  on  the  bailee  to 
show  proper  diligence." 
Judgment  reversed. 

BROYLES,  O.  J.,  ^d  LUKE,  J.,  concar. 


Cku)  MoOINNIS  ▼ 

(110 
(28  Oft.  App.  144) 

McGiNNis  V.  Mccormick  et  ai. 

(No.  12844.) 

(CoQit  of  Appeals  of  Georgia,  DiTision  No.  1. 

Jan.  19,  1022.) 

(SyVahvn  hy  the  Court.) 

1.  Bills  and  notes  ^=9140— Frand  In  proouro- 
fflont  waived  by  making  renewal  note. 

Where  the  maker  of  a  promissory  note  sub- 
sequently  renews  the  note,  he  cannot  set  up 
fraud  in  the  procurement  of  the  ori^nal  note 
if  he  knew  of  the  fraud  at  the  time  he  executed 
the  renewal  npte.  The  making  of  the  renewal 
Dote  under  such  circumstances  is  a  waiver  of 
the  fraud  and  a  recognition  of  the  validity  of 
the  original  note,  and  amounts  to  a  ratifica- 
tion thereof.  See,  in  this  connection,  Amer- 
ican Car  Co.  V.  Atlanta  Street  Railway  Co., 
ICX)  Ga.  254,  28  S.  B.  40;  Montfort  v.  Amer- 
icus  Guano  Co.,  108  Ga.  12,  33  S.  B.  636;  At- 
lanta Bottling  Co.  V.  Hutchinson,  109  Ga.  550, 
35  S.  E.  124;  Hogan  v.  Brown,  112  Ga.  662, 
37  S.  E.  RSO:  Cooper  v.  Nntional  Fertilizer  Co., 
132  Ga.  529,  64  S.  B.  650;  Tuttle  v.  Stovall, 
134  Ga.  325,  67  S.  B.  806,  20  Ann.  Cas.  168; 
3  K.  C.  L..  §  321,  p.  1106.  and  notes. 

2.  Bills  and  notes  ^=»537  (4)— Whether  exeou- 
tlon  of  accommodation  or  renewal  notes  waiv- 
ed fraud  held  a  question  for  the  jury. 

This  was  a  suit  against  three  defendants 
upon  a  $1,500  promissory  note  given  for  the  bal- 
ance of  the  purchase  price  of  25  shares  of  stock 
in  a  corporation.  The  defendants  admitted  a 
prima  facie  case  in  favor  of  the  plaintiff,  but 
pleaded  a  total  failure  of  consideration  and 
fraud  in  the  procurement  of  the  note.  The 
evidence  showed  that,  after  the  execution  of 
the  note  sued  on,  the  payee  asked  for  a  renewal 
of  the  note,  and  that  one  of  the  defendants 
thereupon  executed  for  himself  and  the  other 
two  defendants,  and  delivered  to  the  plaintiff 
(the  payee),  three  notes  for  $500  each,  these 
notes  to  stand  as  collateral  security  in  obtaining 
loans  by  the  plaintiff  from  banks.  There  was 
an  issue  of  fact  as  to  whether  the  defendant 
who  executed  the  accommodation  or  renewal 
notes  had  authority  to  sign  the  names  of  his  co- 
defendants  thereto.  Upon  the  trial  it  was 
agreed  by  counsel  for  both  parties  that  the 
three  renewal  notes  represented  the  same  debt 
as  the  original  note  sued  on,  and  were  given 
as  accommodation  notes  to  the  plaintiff,  and 
that  a  judgment  upon  the  note  sued  on  should 
'"operate  as  an  extinguishment  of  any  and^all 
liability"  on  the  three  renewal  notes.  When 
the  principle  of  the  ruling  in  the  first  paragraph 
above  is  applied  to  these  facts,  it  was  error  for 
tlio  judge  to  instruct  the  jury  as  follows:  "I 
charge  you  that  if  subsequent  to  their  [the  de- 
fendants] becoming  apprised  of  the  true  con- 
dition surrounding  the  corporation  at  the  time 
of  the  original  transaction,  they  executed  re- 
newal or  accommodation  renewal  notes,  it  would 
not  constitute  a  ratification  of  the  original  notes, 
and  they  would  not  be  estopped  from  setting  up 
their  defense  in  this  suit."  It  should  have 
been  left  to  tiie  jury  to  determine  whether, 
onder  all  of  the  particular  facts  of  the  case,  the 
execution  of  the  accommodation  or  renewal 
notes  (if  they  were  executed  by  the  defendants 
or  if  the  defendants'  names  were  signed  there- 
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to  by  some  one  authorized  to  do  so)  amounted 
to  a  waiver  of  the  alleged  fraud  in  the  pro- 
curement of  the  original  note. 

3.  Bills  and  notes  ^=:>538(8)— Error  to  charge 
on  constniotlve  fraud  when  only  actual  fraud 
pleaded;  error  to  charge  that  fraud  avoids 
contracts  where  there  was  an  Issue  of  waiver. 

The  only  fraud  pleaded  by  the  defendants 
was  actual  fraud,  and  it  was  therefore  error  for 
the  court  to  charge  the  jury  upon  constructive 
fraud.  It  was  also  error  for  the  judge,  im- 
mediately after  his  instructions  upon  the  sub- 
ject of  constructive  fraud,  to  charge,  without 
any  qualification,  that  "fraud  voids  all  con- 
tracts.'* A  contract  will  not  be  avoided  by 
fraud,  if  the  fraud  be  waived. 

4.  Bills  and  notes  ^s>494— Burden  en  defend- 
ants to  show  fraud  where  they  admitted  prima 
facie  case. 

Grounds  9  and  11  of  the  amendment  to  the 
motion  for  a  new  trial  complain  of  excerpts 
from  the  charge  of  the  court  which  instructed 
the  jury,  in  effect,  that  the  burden  was  upon 
the  plaintiff  to  show  by  a  preponderance  of  the 
evidence  that  the  note  sued  on  was  not  pro- 
cured by  fraud,  and  to  establish  the  truth  of 
the  allegations  of  his  petition.  These  instruc- 
tions were  error,  as  the  defendants  had  admit- 
ted a  prima  facie  case  in  favor  of  the  plaintiff, 
and  therefore  the  burden  was  upon  them  to 
establish  by  a  preponderance  of  the  evidence  the 
truth  of  their  defenses. 

5.  Trial  ^=s> 1 93 (2)— Instruction  held  to  Inti- 
mate an  opinion  that  stock  for  which  note  was 
given  had  become  valueless. 

Under  the  statue  which  prohibits  any  ex- 
pression or  intimation  of  opinion  by  the  judge 
to  the  jury  as  to  what  has  or  has  not  been 
proved,  it  was  error  for  the  court  to  charge 
us  follows:  "It  is  immaterial  that  the  stock  be- 
came worthless  after  the  purchase  by  the  de- 
fendants, if  the  defendants  knew  of  the  facts 
at  the  time  of  the  purchase  and  bought  the 
stock  with  the  knowledge  of  the  conditions  sur- 
rounding it  and  had  not  been  induced  to  buy 
from  fraud."  This  charge  was  an  intimation 
by  the  court  that  the  stock  had  become  value- 
less after  the  purchase  by  the  defendants. 

6.  No  error  In  remaining  special  grounds. 

The  remaining  special  grounds  of  the  mo- 
tion for  a  new  trial  show  no  material  error. 

7.  Errors  held  to  require  new  trial. 

The  verdict  was  not  demanded  by  the  evi- 
dence, and  the  errors  in  the  charge  of  the  court 
require  another  trial  of  the  case. 

Error  from  City  Court  of  Cartersvllle;  G. 
H.  Aubrey,  Judge. 

Action  by  Bob  H.  McGinnis  against  R.  R. 
McCormick  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed. 

Keel,  Finley  &  Neel,  of  Cartersvllle,  for 
plaintiff  in  error. 

\L  B.  EXibanks,  of  Rome,  and  W.  C.  Hen- 
son,  of  Cartersvllle,  for  defendants  in  error. 

BROYLES,  C.  J.    Judi^ent  reversed. 

LUKE  and  BLOODWORTH,  JJ.,    concur. 
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(28  Ga.  App.  65) 

MATHIS  V.  STATE.     (No.   13012.) 

(Court  of  Appeals  of  Georgia,  Division  No. 
1.     Jan.  17,  1921.) 

/Syllaltw  hjf  the  Court,) 

Criminal    law   ^=9935(1)— New    trial    granted 
when  evidence  Insufficient. 

The  defendant's  conyiction  was  not  author- 
ized by  the  evidence,  and  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Wilkes  County ; 
E.  T.  c$hurley.  Judge. 

Jim  Mathis  was  convicted  of  an  offense, 
and  be  brings  error.    Reversed. 

Hugb  E.  Combs  and  F.  H.  CoUey,  both  of 
Washington,  Ga.,  tor  plaintifT  in  error. 

M.  Ia  Felts,  SoL  Gen.,  of  Warrenton,  for 
the  State. 

BROYLES,  C.  J.    Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  59) 

CHAMLEE  V.  ROBERTS  et  al.    (No.  12855.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1922.)  ■ 

i8yllahu8  by  the  Court,) 

1.  Witnesses  ^=> 1 60 (I)— Defendant  Incompe- 
tent In  suit  by  executrix  to  testify  concern- 
ing transactions  with  decedent. 

Where  any  suit  is  instituted  by  the  person- 
al represetative  of  a  deceased  person,  the  oth- 
er party  to  the  case  is  incompetent  to  testify 
in  his  own  favor  as  to  transactions  or  com- 
munications which  he  or  any  other  person  had 
with  the  decedent  Civil  Code  1910,  {  5858(1); 
Wilder  v.  Wilder,  138  Ga.  573(6),  75  S.  :B. 
654.  Under  this  ruling,  and  the  facts  of  the 
instant  case,  the  court  did  not  err  in  holding 
that  the  defendant  was  incompetent  to  testify 
in  reference  to  certain  facts  as  set  forth  in 
the  bill  of  exceptions. 

2.  Appeal  and  error  ^=s> 1 056 (4)— Exclusion  of 
evidence  to  show  dissolution  of  corporate 
plaintiff  not  prejudicial  where  Judgment  was 
for  other  plaintifF. 

The  petition  as  amended  was  filed  by  Mrs. 
H.  L.  Roberts,  as  the  executrix  of  the  estate  of 
H.  L.  Roberts,  deceased,  doing  business  in  the 
name  and  style  of  "Canton  Jewelry  Company," 
and  by  the  Canton  Jewelry  Company.  Under 
the  facts  of  the  case,  however,  as  disclosed  by 
the  record,  the  Canton  Jewelry  Company,  as 
a  corporation,  was  not  interested  in  the  suit, 
and  the  other  plaintiff,  Mrs.  Roberts,  as  ex- 
ecutrix of  the  estate  of  H.  L.  Roberts,  de- 
ceased, had  the  right  to  collect  the  accounts 
sued  on.  The  verdict  was  in  favor  of  the 
"plaintiff,"  and  the  judgment  was  '*that  the 
plaintiff,  Mrs.  H.  L.  Roberts,  executrix  of  H.  L. 
Roberts,  deceased,  doing  business  as  'Canton 
Jewelry  Company/  do  recover  of  the  defendant" 


the  amounts  as  set  forth  in  the  verdict.  Under 
these  circumstances  the  action  of  the  court  in 
excluding  the  documentary  evidence,  offered  by 
the  defendant  to  show  that  the  corporation 
known  as  the  "Canton  Jewelry  Company"  had 
been  dissolved,  and  that  therefore  no  suit 
could  be  maintained  by  it  or  any  judgment  ren- 
dered in  its  favor,  if  error,  was  not  prejudicial 
to  the  defendant,  and  does  not  require  anoth- 
er trial  of  the  case. 

3.  Appeal  and  error  ^=»I74— PlalntllTs  status 
as  executrix  cannot  be  flret  questioned  la 
brief  when  alleged  by  petition,  and  not  da* 
nied  by  answer. 

Counsel  for  the  plaintiff  in  error  make  in 
the  brief  the  point  that  the  suit  was  brought 
by  Mrs.  H.  L.  Roberts  as  executrix,  while  the 
evidence  shows  that  Mrs.  Mildred  G.  Roberts 
was  the  duly  nominated  and  appointed  execu- 
trix of  the  estate  of  the  decedent,  and  that 
therefore  no  authority  appears  for  the  bringing 
of  the  suit  by  Mrs.  H.  L.  Roberts  as  executrix. 
The  petition  states  that  Mrs.  H.  L.  Roberts  is 
the  executrix  of  the  estate  of  the  deceased, 
and  this  statement  is  not  denied  in  the  defend- 
ant's answer.  Under  these  circumstances,  it 
is  too  late  to  rkiae  this  question  for  the  first 
time  in  the  brief  of  counsel  for  the  plaintiff  in 
error. 

4.  Verdict  property  directed. 

The  court  did  not  err  in  directing  the  ver- 
dict rendered  or  in  entering  up  judgment  there- 
on. 

Error  from  Superior  Court,  Cherokee  C!oun- 
ty;   D.  W.  Blair,  Judge. 

Action  by  Mrs.  H.  L.  Roberts,  executrix, 
and  another  against  J.  W.  CHiamlee.  Judg- 
ment for  plaintiff  executrix,  and  defendant 
brings  error.    Afiirmed. 

E.  M.  McCanless,  of  Canton,  and  J.  Z.  Fos- 
ter, of  Marietta,  for  plaintiff  in  error. 
Anderson  &  Roberts,  of  Marietta,  and  3c!bn 

5.  Wood,  of  Canton,  for  defendant  in  error. 

BROYLES,  0.  J.    Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  90) 
^    IVIORRIS  V.  BATTEY.     (No.  12523.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18.  1922.) 

(Syllabus  by  the  Court.) 

1.  No  error  in  overruling  certiorari. 

The  judge  of  the  superior  court  did  not  err 
in  overruling  the  certiorari, 

(Aaditional  Syllabus  by  Editorial  Staff.) 

2.  Principal  and  agent  ^=»I7I (3) —Principal 
ostopped  to  deny  agent's  authority  to  make 
lease  with  provision  for  renewal  after  accept- 
ing rent. 

Though  a  written  lease  containing  a  provi- 
sion for  renewal  unless  notice  to  terminate  was 


4t=»For  other  cases  see  same  topic  and  KEY-NUMBER  in  aU  Key-Numbered  Dlsesta  and  Indexes 
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Siven  was  void  because  made  under  seal  by  |  ant  place  expired  August  31,  1920.  We  find 
ti gents  whose  authority  was  not  under  seal,  { that  you  are  still  in  possession  of  the  premises 
tlie  principal  was  estopped  from  denying  the    and   holding  over   and    beyond   the   term   for 


agent's  authority  where  he  received  th«  rent 
for  the  entire  year  in  monthly  payments  in  ad- 
vance,, and  the  tenant  made  such  payments  in 
the  belief  that  by  so  doing  he  would  have  the 
right  to  a  renewal  unless  the  stipulated  notice 
vras  given. 

Bloodworth,  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  Coiin- 
ty;  Geo.  L.  Bell,  Judge. 

Proceeding  Instituted  by  dispossessory 
warranted  by  E.  S.  Morris  against  U.  I.  Bat- 
tey.  Verdict  for  defendant,  and  certiorari 
overruled  by  the  Judge  of  the  superior  court, 
and  plaintiff  brings  error.     Affirmed. 

Statement  of  facts  by  BLOODWORTH,  J.: 
E.  S.  Morris,  the  owner  of  an  apartment 
house,  sued  out  a  warrant  to  dispossess  H. 
1.  Battey,  a  tenant  alleged  to  be  holding 
over.  The  tenant  filed  a  counter  affidavit 
Upon  the  trial  it  was  shown  that  the  own- 
er gave  to  a  firm  of  real  estate  dealers  the 
right  to  rent  for  him  apartments  in  the 
house.  This  agreement  was  in  parol.  The 
agents  rented  one  of  the  apartments  and 
entered  into  a  contract  under  seal  with  the 
tenant,  signed  as  follows: 

"Smith,  E^ving  and  Rankin,  as  Agents  for 
E.  8.  Morris,  by  M.  M.  Ewing.  [Seal.]  H.  I. 
Battey,     [Seal.]" 

The  contract  provided  that  the  tenant 
should  occupy  the  premises — 

"for  a  term  of  twelve  months  to  commence  on 
the  Ist  day  of  September,  A.  D.  1919,  and 
to  terminate  on  the  31st  day  of  August,  1919 
[19207]" 

Among  the  provisions  of  the  contract  waB 
one  that — 

"This  lease  Is  for  the  term  hereinbefore  stat- 
ed, and  is  to  be  considered  renewed  from  term 
to  term  thereafter  unless  a  written  notice  to 
the  contrary  is  given  by  either  party  to  the 
other  at  least  sixty  days  prior  to  the  expira- 
tion of  the  term  of  [or?]  any  existing  renewal 
thereof." 

The  evidence  for  the  plaintiff  showed  that 
the  agents  had  authority  to  rent  the  apart- 
ments from  September  to  September  only, 
and  had  no  written  authority  whatever,  and 
that  the  owner  of  the  property  never  saw 
the  contract  between  his  agents  and  tne  ten- 
ant. The  tenant  moved  into  the  apartment 
somewhere  about  September  1, 1919,  and  paid 
the  rent  monthly  in  advance,  as  provided  by 
the  contract,  up  to  and  including  August 
31,  1920.  The  tenant  was  never  given  the 
GO  days*  notice  "prior  to  the  expiration  of 
the  term,"  as  provided  for  by  the  contract 
and  referred  to  above.  On  August  31,  1920, 
he  was  given  the  following  notice: 

"The  term  for  which  you  rented  the  prem- 


which  they  were  rented  to  you.  In  behalf  of 
the  owner,  Mr.  E.  S.  Morris,  we  demand  im- 
mediate possession  of  these  premises." 

On  September  22  the  tenant  was  given 
the  following  notice: 

"The  term  for  which  yon  rented  apartment 
No.  4  at  7  Durant  place  expired  August  81, 
1920.  We  find  that  you  are  still  in  possession 
of  the  premises  holding  over  and  beyond  the 
time  for  which  you  had  it  rented  to  you,  and 
in  behalf  oi  the  owner,  Mr.  E.  S.  Morris,  we 
demand  immediate  possession  of  these  premises, 
and  upon  failure  to  obtain  same  by  noon  of  to- 
morrow, September  24th,  we  wiU  issue  a  dis- 
possessory warrant." 

On  October  23  the  attorneys  of  the  land- 
lord gave  to  the  tenant  a  notice  as  foUovra: 

"You  are  hereby  notified  to  vacate  the  prem- 
ises known  as  apartment  No.  4  at  No.  7  Dur- 
ant place,  Atlanta,  Georgia,  and  to  deliver  me 
possession  of  said   apartment  by  January  1, 
,1921." 

On  September  1,  1920,  the  tenant  notified 
the  agents  that  he  proposed  to  remain  in 
possession  of  the  premises  under  the  con- 
tract, and  tendered  the  amount  of  the  rent 
for  September  in  advance.  On  Octol)er  1 
the  tenant  tendered  to  the  agents  the  rent 
for  September  and  October.  The  money  thus 
tendered  was  each  time  declined.  On  No- 
vember 1  the  tenant  tendered  the  amount  of 
rent  due  for  September,  October,  and  No- 
vember. This  money  was  accepted,  and  a 
receipt  given  therefor  as  follows: 

"Received  of  H.  I.  Battey,  one  eighty  seven 
dollars  50  cents  for  rent  of  7  Durant  St  for 
term  ending  Dec  1-20,  191  [1920?]' 


I'* 


Again  on  December  1,  1920,  the  defendant 
paid  the  rent,  and  was  given  a  receipt  there- 
for as  follows: 


«n 


Received  of  H.  I.  Battey,  sixty  two  dollars 
60  [50?]  cents  for  rent  of  7  Durant  Place  St. 
for  term  ending  January  1,  1921.' 


i> 


Upon  a  trial  of  the  issues  the  judge  of  the 
municipal  court  of  Atlanta  directed  a  verdict 
for  the  defendant.  The  plaintiff  obtained  a 
writ  of  certiorari  which  the  judge  of  the 
superior  court  overruled,  and  the  plaintiff 
excepted. 

Mitchell  &  Mitchell,  of  Atlanta,  for  plain- 
tiff in  error. 

E.  F.  Childress  and  Mark  Holding,  both  of 
Atlanta,  for  defendant  in  error. 

BROYLES,  C.  J.  While  the  written  con- 
tract between  the  parties  was  void,  as  it 
was  under  seal,  and  the  authority  of  the 
agents  who  signed  the  contract  for  their 
principal  was  not  under  seal  (United  Leath- 
er Co.  V.  Proudfit,  151  Ga.  403, 107  S.  E.  327), 
ises  known  as  apartment  No.  4  at  No.  7  Dur- )  and  while  the  contract  was  not  ratified  by 
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the  principal,  as  there  was  no  written  ratifi- 
cation under  seal  (Lynch  v.  Poole,  138  Ga. 
303,  75  S.  E.  158),  yet,  under  the  facts  of 
the  case,  the  principal  was  estopped  from 
denying  the  authority  of  the  agent  to  make 
the  contract  (Lynch  v.  Poole,  supra).    It  fol- 
lows that  the  contract  must  be  treated  as  a 
mlid  one,  and  that  under  it  the  tenant  had 
k  right  to  renew  the  contract  of  rental  for 
^mother  year,  and  that  the  court  properly 
*»verruled  the  certiorari.     The  landlord  re- 
ceived the  rent  for  the  property  for  the  en- 
tire year  in  monthly  payments  in  advance; 
and,  he  having  received  the  full  benefits  of 
the  contract  for  the  contract  time,  and  the 
tenant  having  paid  the  rent  for  the  full  con- 
tract time  in  monthly  installments  on  the 
1st  of  each  month,  in  the  belief  that  by  so 
doing  he  would  have  the  right  of  a  renewal 
of  the  rent  contract  for  another  year  unless 
the  notice  as  stipulated  in  the  contract  was 
given  him,  the  repudiation  by  the  owner  of 
the  agents'  authority  to  make  the  contract 
would  be  to  the  hurt  of  the  tenant,  who, 
when  he  entered  into  the  contract,   had  a 
right  to  believe  that  the  agents  had  author- 
ity to  execute  it    No  doubt  one  of  the  con- 
siderations that  caused  the  tenant  to  sign 
the  lease  contract  was  the  fact  that  under 
it  he  had  a  right  to  renew  the  lease  for  an- 
other year,  unless  given  notice  by  the  land- 
lord 60  days  before  the  expiration  of  the 
one-year  lease. 
Judgment  affirmed. 

LUKE,  J.,  concurs. 

BLCK)DWORTH,  J.  (dissenting),  after 
stating-  the  facts,  supra :  The  writer  thinks 
the  certiorari  should  have  been  sustained. 
In  Lynch  v.  Poole,  supra,  the  Supreme  Court 
held: 

"Where  an  agent  without  authority  to  ex- 
ecute a  sealed  iDstrument  signs  a  contract  of 
lease  under  seal  for  his  principal,  the  latter 
is  not  bound.  Until  the  principal  becomes 
bound  the  contract  signed  by  the  agent  for 
him  lacks  the  element  of  mutuality  between  the 
principal  and  the  lessee,  and  the  latter  may 
withdraw  from  it,  and  the  lessee's  holding  is 
to  be  considered  as  a  tenancy  at  will." 

In  Byrne  v.  Bearden,  27  Ga.  App.  149,  107 
S.  E.  782,  this  court  held : 

"For  a  landlord  to  terminate  a  tenancy  at 
will  under  the  provisions  of  Civil  Code  1910,  | 
3709,  the  notice  to  quit  must  be  served  at  least 
two  months  before  the  definite  time  fixed  by  the 
notice  for  the  tenant  to  quit  the  premises." 

Under  the  decision  in  the  Lynch  Case,  su- 
pra, and  a  similar  holding  In  the  case  of 
United  Leather  Co.  v.  Proudfit,  151  Ga.  403 
(1),  107  S.  E.  327,  and  the  special  facts  of 
this  case,  the  relation  of  the  defendant  to 
the  plaintiff  was  that  of  a  tenant  at  will. 
Let  us  not  lose  sight  of  the  fact  that  the 
agents  had  no  written  authority  to  rent  the 


premises,   that   the  verbal   authority  given 
them    was    to    rent    the    apartment    from 
September    to    September    only,    and    that 
the  landlord  never  saw  the  written  contract 
between  his  agents  and  the  tenant    Let  it 
be  remembered  also  that  in  this  case  the 
warrant  to  dispossess   was  bottomed  upon 
the  refusal  of  the  tenant  to  vacate  after  he 
had  been  given  the  two  months'  notice  to 
quit  required  by  section  3709  of  the  Civil 
Code  of  1910,  and  not  upon  the  failure  to 
pay  rent  when  due.     When  the  warrant  to 
dispossess  is  based  upon  the  failure  to  pay 
rent  due,  there  is  no  statute  that  requires 
any  notice  from  the  landlord  other  than  the 
demand  for  the  possession  of  the  property, 
prescribed  by  section  5385  of  the  Civil  Code 
of  1910.    But  a  different  proposition  is  pre- 
sented when  a  landlord  desires  possession  of 
premises  from  a  tenant  at  will  who  is  not  in 
arrears  in  the  payment  of  rent    In  Lanier 
V.  Kelly,  6  Qa.  App.  741  (4).  05  S.'  E.  094, 
Judge  Russell  said: 


*vr 


'Where  the  tenant  is  in  arrears  for  rent,  it  ia 
only  necessary  for  the  landlord  to  make  affi- 
davit of  that  fact  and  of  a  demand  and  a  re- 
fusal to  deliver;  whereupon  the  warrant  is- 
sues. Huff  V.  Markham,  70  Ga.  284.  It  is 
true  that  under  section  4821  the  officer  must 
exhibit  the  warrant  to  the  tenant  and  give  him 
three  days'  notice  to  remove,  before  forcibly 
ejecting  him;  but  there  is  no  provision  that 
the  tenant  can  fail  to  pay  his  rent  and  insist 
upon  sixty  days*  notice  before  he  can  be  eject- 
ed by  dispossessory  warrant.  A  tenant  at  will 
who  pays  his  rent  promptly  in  accordance  with 
his  contract  cannot  be  ejected  by  dispossessory 
warrant  until  the  expiration  of  sixty  days  after 
notice  to  quit." 

The  fact  that  the  landlord  has  given  the 
tenant  at  will  notice  to  quit  will  not  deprive 
the  landlord  of  the  privilege  of  accepting 
rent  up  to  the  time  the  notice  requires  the 
tenant  to  vacate,  nor  will  the  acceptance  of 
the  rent  up  to  that  time  prevent  the  land- 
lord from  prosecuting  his  warrant  to  dispos- 
sess after  the  expiration  of  the  two  months 
period  fixed  by  the  statute.  In  Hicks  v. 
Beacham,  131  6a.  92,  62  S.  E.  46,  the  Su- 
preme Court  said: 

*'If  a  landlord  bases  his  right  to  a  summary 
recovery  on  nonpayment  of  rent,  as  a  statu- 
tory ground,  the  rent  must  remain  unpaid  when 
the  proceeding  is  begun.  An  acceptance  of 
rent  after  it  is  due  will  operate  as  a  waiver  of 
the  right  of  summary  dispossession  for  non- 
payment The  landlord  cannot  accept  the  pay- 
ment after  the  day  when  it  is  due  and  still 
proceed  to  dispossess  his  tenant  under  the  stat- 
ute, on  the  ground  that  it  was  not  paid  on  such 
day." 

Doubtless  it  was  the  principle  announced 
in  the  opinion  just  quoted  which  the  judge 
of  the  municipal  court  and  of  the  superior 
court  had  in  mind  when  passing  upon  this 
case.  In  the  case  under  consideration,  as 
the  warrant  to  dispossess  was  based  upon  the- 
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refusal  of  tbe  tenant  to  vacate  after  the  two- 
^nonths'  notice  required  by  tlie  statute  was 
^ven,  in  the  opinion  of  the  writer  the  judge 
of  the  muncipal  court  erred  in  directing  a 
verdict  for  the  defendant,  and  the  Judge  of 
the  superior  court  erred  in  overruling  the 
-certiorari 

(28  Ga.  App.  8) 
'PAYNE,  Agent,  v.  ALLEN.     (No.  12498.) 

< Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  14»  1921.    Rehearing  Denied 

Feb.  1,  1922.) 

fSyllabus  by  the  Court) 

1.  Carriers  ^=»245,  343— Petition  in  action  for 
death  need  not  allege  how  deceased  became 
:passen0er;  not  demurralile  for  failure  to  al- 
lege facts  as  to  contributory  negligence. 

The  plaintiff  brought  suit  for  the  homicide 
•of  her  18  year  old  son,  alleging  that,  while  he 
was  riding  as  a  passenger  on  a  railroad  train 
operated  by  the  defendant,  he  was  negligently 
killed  in  a  head-end  collision  of  that  train  with 
a  freight  train.  The  petition  shows  (and  it  is 
sustained  by  the  evidence)  that  the  passenger 
train  was  then  running  in  the  nighttime  out  of 
its  schedule  and  without  a  headlight  The  de- 
fendant filed  a  general  demurrer,  and  a  special 
demurrer  based  upon  several  grounds,  one  of 
which  was  that  the  petition  failed  to  set  forth 
how  the  deceased  became  a  passenger,  whether 
by  purchase  of  a  ticket  or  by  payment  of  fare, 
or  "by  holding  free  transportation,"  or  other- 
wise. On  the  conclusion  of  the  plaintiff's  evi- 
dence the  defendant  in  open  court  admitted  its 
negligence,  and  rested  the  defense  upon  the 
contention  that  the  deceased  was  not  a  passen- 
ger on  the  train  at  the  time  he  was  killed,  but 
was  attempting  to  ride  thereon  by  concealing 
himself  on  the  "blind  baggage"  between  the 
front  end  of  the  express  car  and  the  rear  end 
of  the  tank  on  the  train,  and,  if  he  was  killed 
on  the  occasion  referred  to,  his  death  was  the 
result  of  his  own  carelessness  in  riding  in  said 
perilous  place  and  without  any  knowledge  on 
the  part  of  the  defendant  or  any  of  Its  agents. 
The  jury  found  a  verdict  in  favor  of  the  plain- 
tiff for  $15,000.  Exceptions  were  taken  to  the 
overruling  of  the  demurrer  and  to  the  refusal 
to  grant  a  new  trial.    Held: 

The  petition  set  forth  a  cause  of  action,  and 
the  judge  did  not  err  in  overruling  the  different 
grounds  of  special  demurrer,  including  the  one 
specifically  referred  to  in  the  foregoing  state- 
ment, which  constitutes  the  only  ground  argued 
in  the  brief  of  counsel.  A  petition  against  a 
common  carrier  for  the  negligent  homicide  of 
a  passenger  can  be  based  upon  an  allegation 
that  the  deceased  was  at  the  time  of  the  homi- 
cide a  passenger  of  the  defendant,  without 
ordinarily  being  required  to  allege  specifically 
the  details  as  to  the  manner  or  method  of  his 
becoming  such  with  respect  to  the  purchase  of 
a  ticket,  or  as  to  whether  or  not  the  purchase 
of  a  ticket  had  been  made.  In  such  a  case  the 
plaintiff  must  rely  upon  the  facts  as  they  shall 
be  made  to  appear.  The  rule  is  different  in  a 
case  where  the  gravamen  of  the  complaint  con- 
sists in  the  alleged  actual  repudiation  of  an 
expressly   pleaded   contract   for   passage,   and 


where  the*  basal  fact  supporting  the  right  to 
recover  is  thus  expressly  made  to  consist  in 
the  validity  of  the  pleaded  contract,  under 
which  the  duties  owing  by  the  defendant  to  the 
plaintiff  are  plainly  limited.  Riley  t.  Wrights- 
ville,  etc.,  R.  Co.,  133  Ga.  413,  419(2),  65  S. 
E.  890,  24  L.  R.  A.  (N.  B.)  379,  18  Ann.  Cas. 
208. 

2.  Weight  of  evidence. 

It  is  impossible  for  this  court  to  say  as  a 
matter  of  law  that  the  evidence  in  this  case, 
when  considered  in  its  entirety,  absolutely  de- 
manded a  finding  in  favor  of  the  defendant's 
contention  that  the  deceased  was  a  trespasser, 
or  that  at  the  time  the  collision  and  the  homi- 
cide occurred  he  was  riding  on  the  "blind  bag- 
gage." 

3.  Evidence  ^=s>47 1  (15)— Testimony  of  mother 
that  she  was  deptenoent  on  son  properly  per- 
mitted where  she  had  testified  to  the  facts. 

Exception  is  taken  to  the  plaintiff  being 
permitted  to  testify  that  "in  a  certain  sense" 
Khe  was  partially  dependent  upon  her  son  for 
maintenance  and  support.  "The  statement  of 
the  witness  that  she  was  dependent  upon  her 
son  was  the  statement  of  a  fact,  and  not  ob- 
jectionable as  being  a  mere  conclusion:  This 
statement,  if  made  alone,  might  have  been 
shown  by  cross-examination  to  have  been  an 
inference  unsupported  by  facts;  but  the  witness 
had  already  given  the  facts  upon  which  the 
statement  was  predicated.  Any  witness, 'after 
having  related  the  facts  upon  which  he  bases 
an  opinion,  is  permitted  to  give  an  opinion,  and 
its  probative  value  is  a  matter  for  the  jury." 
Georgia  R.  &  Electric  Co.  v.  Bailey,  9  Ga.  App. 
106,  107(4).  70  S.  E.  607.  Compare  Central 
of  Ga.  Ry.  Co.  v.  Hartley,  25  Ga.  App.  110, 
112(4),  103  S.  E.  259.  In  this  case  the  mother 
had  testified  as  to  the  nature  of  the  dependency 
to  which  she  in  this  way  referred.  She  had 
testified  that,  on  account  of  continued  illness, 
her  husband  had  become  unable  to  attend  to 
business,  and  that  the  deceased  had  taken 
charge  of  the  husband's  farming  business,  on 
which  she  and  the  other  members  of  the  family 
were  dependent  for  support.  See  Augusta  Ry. 
Co.  V.  Glover,  62  Ga.  132,  133(6),  18  S.  B. 
406:  Atlanta,  etc.,  Ry.  Co.  v.  Gravitt,  93  Ga. 
369(2),  20  S.  E.  550,  26  L.  Ri  A.  553.  44  Am. 
St.  Rep.  145;  City  of  Thomasville  v.  .Tones,  17 
Ga.  App.  625,  628(4[a]),  87  S.  B.  923. 

4.  Carriers  <S==>247(3),  321(2)— Instruction  as 
to  effect  of  permitting  one  to  enter  vehicle 
without  prepayment  not  erroneoue;  one  en« 
tering  passenger  car  for  purpose  of  taking 
passage  held  a  paseenger. 

The  court  did  not  err  in  charging  section 
2715  of  the  Civil  Code  of  1910,  that  "a  carrier 
may  demand  prepayment  of  fare;  but  if,  by  its 
permission,  persons  enter  its  vehicle  with  the 
intention' of  being  carried,  an  obligation  to  pay 
fare  is  implied  on  the  part  of  the  passenger, 
and  the  reciprocal  liability  of  the  carrier  aris- 
es," or  in  charging,  *'If  you  believe  from  all 
the  facts  and  circumstances  that  the  said  Allen 
was,  just  before  the  departure  of  the  train,  on 
the  steps,  or  on  the  platform,  of  the  passenger 
car  of  the  defendant,  which  was  open  for  the 
reception  of  passengers,  in  the  act  of  leaving, 
entering  for  the  purpose  of  becoming  a  paa- 
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aenger,  then  I  charge  you  that  the  relation  of 
passenger  and  carrier  arose  between  said  de- 
ceased and  said  defendant,  and  defendant  owed 
him  the  duty  of  exercising  extraordinary  care 
for  his  safety  until  he  arrived  at  his  destina- 
tion." Ga.  Ry.,  etc..  Co.  v.  Cole,  1  Ga.  App.  83, 
34,  57  S.  E.  1026. 

5.  Trial  i^=>253(4),  295(1).  296(1,  13)— Erro- 
neous Instruction  not  cured  by  different  and 
correct  instruction;  excerpt  from  charge  must 
be  considered  In  relation  to  context;  errone- 
ous  instruction  held  cured  by  instruction  ex- 
pressly correcting  It;  instruction  as  to  right 
to  recover  for  death  If  dependent  not  mis- 
leading  as  exdoding  defenses. 
The  court  charged  as  follows:  "The  plain- 
tiff contends  that  she  is  entitled  to  recover  for 
the  death  of  her  son,  for  the  reason  that  she 
was  dependent  upon  him  for  support,  and  that 
he  contributed  substantially  to  her  support,  and 
was  so  doing  at  the  time  of  his  death.  On  this 
point  I  charge  you  that  a  mother  may  recover 
for  the  homicide  of  her  child  upon  whom  she 
is  dependent  or  who  contributes  to  her  support, 
unless  said  child  has  a  wife  or  child,  and  she 
is  entitled  to  recover  the  full  value  of  the  life 
of  such  a  child  who  is  killed.  I  charge  you  she 
need  not  be  wholly  dependent  on  him  for  a 
support;  she  is  entitled  to  recover  if  merely 
partially  dependent  on  him,  and  could  recover 
the  full  value  of  his  life.  If  you  believe  from 
the  preponderance  of  the  evidence  that  Mrs. 
Allen  was  partially  dependent  upon  her  de- 
ceased son  for  support,  and  that  he  contributed 
substantially  to  her  support,  she  would  be  en- 
titled to  recover  for  the  value  of  his  life,  unless 
prevented  from  so  doing  for  some  legal  reason. 
The  contribution  need  not  be  in  money  or  some 
other  substantial  manner.  The  question  is: 
Did  the  deceased  contribute  substantially  to  the 
support  of  the  plaintiff,  and  was  she  dependent 
upon  him  for  his  support  in  part?  If  you  find 
she  was  partially  dependent  upon  him,  and  that 
he  contributed  substantially  to  her  support, 
this  will  be  sufficient  to  authorize  you  to  find 
for  the  plaintiff,  should  you  find  for  her  under 
further  instructions  given  to  you  by  the  court 
and  the  evidence  as  submitted  in  the  case." 
It  will  be  observed  that  in  one  particular  por- 
tion of  this  excerpt  the  word  "or"  is  used  when 
the  word  "and"  should  have  been  employed. 
The  court  subsequently  made  the  following 
statement  to  the  jury:  "Counsel  has  just  called 
my  attention  to  the  fact  that  I  used  the  word 
*or'  with  reference  to  contribution  and  depend- 
ency. I  charge  you  that  a  mother  may  recover 
for  the  homicide  of  her  child  upon  whom  she 
is  dependent,  and  who  contributes  to  her  sup- 
port, unless  said  child  leaves  a  wife  or  child, 
and  she  is  entitled  to  recover  the  full  value  of 
the  life  of  such  child."     Held: 

(a)  It  is  a  well-settled  rule  that,  when  the 
court  gives  in  charge  to  the  jury  an  erroneous 
instruction  tending  to  mislead  them  as  to  the 
law  on  a  material  issue  in  the  case,  and  the 
error  remains  uncorrected,  the  fact  that  a  dif- 
ferent and  correct  instruction  as  to  the  same 
matter  is  given  in  another  part  of  the  charge 
wiU  not  nullify  or  cure  the  uncorrected  error 
(Central  of  Ga.  Ry.  Co.  ▼.  Deas,  22  Ga.  App. 
425,  426[31,  96  S.  E.  267);  and  this  rule  is  fully 
recognized  in  the  dissenting  opinion  in  the  case 


just  cited,  to  which  dissent,  although  affording 
no  sort  of  authority,  reference  has  been  made 
in  the  briefs  (see  22  Ga.  App.  429,  96  S.  E. 
267).  It  is  equally  well  settled,  however,  that, 
in  determining  whether  or  not  an  erroneous  and 
misleading  instruction  has  really  been  given, 
the  excerpt  complained  of  "should  be  considered 
in  its  relation  to  its  context;  and  where  the 
context  removes  all  probability  of  an  errone- 
ous impression  which  might  be  created  by  the 
excerpt  as  an  isolated  fragment,  a  new  trial 
will  not  be  granted."  Suple  v.  State,  133  Ga. 
601,  66  S.  E.  919;  Heath  v.  State,  68  Ga.  287; 
Wilson  V.  State,  69  Ga.  224,  225(7);  Britten 
V.  State,  124  Ga.  783,  53  S.  E.  99;  Gaston  ▼. 
GainesvUle,  etc.,  Ry.  Co.,  120  Ga.  510,  48  S. 
E.  188.  It  is  in  the  application  of  this  last- 
mentioned  rule  that  difficulties  sometimes  ariae, 
as  in  the  Deas  Case.  In  the  instant  case, 
w^hatever  might  have  been  held  dnder  the  lan- 
guage of  the  original  charge,  the  explicit  cor- 
rection was  sufficient  to  cure  any  erroneous 
impression  which  might  possibly  have  been 
received.  Massie  v.  State,  24  Ga.  App.  548(1), 
101  S.  B.  703. 

(b)  The  excerpt  does  not  afford  ground  for 
reversal  on  the  theory  that  the  jury  might  have 
understood  the  Code  section  thus  given  to  mean 
that  the  plaintiff  would  be  entitled  to  recover, 
to  the  exclusion  of  the  defenses  which  the  de- 
fendant had  sought  to  establish.  The  charge 
is  not  inherently  wrong,  since,  as  stated  by  the 
Code,  such  a  plaintiff  may  recover;  and  the  bulk 
of  the  charge  relates  to  the  law  of  the  case  un- 
der the  defenses  raised  by  the  plea.  Every- 
thing cannot  be  stated  at  one  and  the  same 
time,  and  it  does  not  appear  conceivable  that 
the  jury  could  possibly  have  understood  that 
they  were  to  ignore  the  defenses  pleaded,  about 
which  the  testimony  pro  and  con  centered,  and 
upon  which  most  of  the  instructions  were 
based,  and  where,  as  is  admitted,  the  right  to  a 
recovery  is  plainly  limited  under  the  charge  by 
the  defenses  set  up  under  the  plea.  See  City 
Council  of  Augusta  v.  Tharpe,  113  Ga.  152, 
153(2).  38  S.  B.  389;  BeU  v.  Stote,  126  Ga. 
568,  570,  55  S.  B.  476. 

6.  Carriers  <@=3>32l(2),  348(5)-f-Court  hold  to 
have  sufflclently  submitted  defense  that  de- 
cedent was  a  trespasser;  court  held  to  have 
sufnoientfy  charged  on  deceased's  rights  If  oc- 
cupying dangerous  position. 

Exceptions  are  taken  to  the  alleged  failure 
of  the  court  to  submit,  on  its  own  motion:  (a) 
The  distinct  defense  that  plaintifTs  son  did  not 
intend  to  pay  any  fare,  and  hence  had  no  right 
upon  the  train,  but  occupied  the  position  of  a 
trespasser;  and  (b)  the  law  applicable  to  the 
issue  as  to  whether  plaintiff  could  recover,  even 
though  his  intention  was  to  pay,  if  at  the  time 
of  his  death  her  son  occupied  the  perilous  post- 
tion  of  riding  on  the  "blind  baggage."  These 
grounds  of  the  motion  are  without  merit.  The 
court  clearly  instructed  the  jury  that,  if  the 
deceased  boarded  the  train  without  the  inten- 
tion of  becoming  a  passenger,  he  thereby  be- 
came a  trespasser,  and  the  plaintiff  could  not 
recover.  The  court  charged:  '*Yon  look  to  the 
evidence  with  an  effort  of  determining  whether 
or  not  he  was  a  passenger  on  such  train;  see 
whether  or  not  at  the  time  he  boarded  the 
train  it  was  then  his  intention  to  make  himself 
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t  and  trayel  as  a  patsenser  to  Us 
stination.     Should  yon  find  that  he 

form    of  yerdict  would  be  framed 

to      inBtructioDS    previously    given. 

find  that  he  boarded  such  train,  but 
ention  to  become  a  passenger,  that 
1  the  places  which  passengers  are 
nth,  and  placed  himself  upon  some 
ion  of  the  train,  I  charge  you  that, 
1  find  that  to  be  the  fact,  he  would 
a    trespasser,  and  not  entitled  to 

In  reference  to  the  latter  contention 
even  ^went  to  the  extent  of  saying  in 
t  his  mere  presence  on  the  "blind 
would  of  itself  make  him  a  trespasser, 
•osult  in  an  absolute  bar  to  a  recovery. 
:  cbarpred:  "Should  you  find  from  the 
that  the  young  man,  the  deceased, 
en,  went  down  to  the  depot  with  his 
n,    went    aboard   the   train   with   the 

of  becoming  a  passenger,  and  under- 
s  transportation  to  his  destination  as 
ger  of  defendant's  train,  but  that  he 
msclf  on  what  is  known  as  the  'blind 

or  in  some  other  place  which  was  not 
J  reserved  for  passengers  and  for  pas- 
to  ride,  then  that  fact  made  him  a 
cr,  and  the  plaintiff  in  the  case  would 

entitled  to  recover  a  verdict  for  any 

« 

isiveness  of  recovery. 
evidence  does  not  show  the  amount  of 
>very  to  be  excessive;  and  for  none  of 
sons  assigned  would  the  court  be  jus- 
setting  aside  the  verdict  and  judgment. 

r  from  City  Ck)urt  of  Bainbridge;  H. 
oner,  Judge. 

)n  by  Joanna  Allen  against  J.  B.  Payne, 
etc.    Judgment  for  plaintiff,  and  de- 
t  brings  error.    Affirmed. 

tslleld  &  Conger,  of  Bainbridge,  and 
e  Bennet,  of  Albany,  for  plaintiff  in  er- 

[a  Bemer,  of  Macon,  and  W.  M.  Har- 
id  John  R.  Wilson,  both  of  Bainbridge, 
fendant  in  error. 

•JKINS,  P.  J.    Judgment  affirmed. 

2PIIENS,  and  HILL,  JJ.,  concur. 

On  Motion  for  Rehearing 

NKINS,  P.  J.  The  record  in  this  case 
iginally  sent  up  by  the  clerk  of  the  trial 

was  deficient,  In  that  it  omitted  from 
ilghth  paragraph  of  the  petition  the  al- 
ien showing  the  death  of  plaintiff's  son 
le  collision  described.  Counsel  for  the 
idant  themselves  called  attention  to  this 
iiutioD  of  the  record,  but  the  fact  escaped 
attention,  for  the  reason  that  the  defend- 
)  general  demurrer  was  neither  insisted 
I  nor  argued  in  the  briefs  of  counsel,  and 
sole  argument  under  the  facts  of  the  case 

based  upon  the  defendant's  contention 
;  the  deceased  at  the  time  he  was  Icilled 

not  a  passenger,  or,  even  if  he  was 
a,  was  then  and  th^^re  attempting  to  ride 
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by  concealing  himself  on  the  "blind  baggage** 
between  the  front  end  of  the  express  car  and 
the  rear  end  of  the  tank  of  the  engine.  How- 
ever, as  counsel  Insist  upon  the  point  in  their 
motion  for  rehearing,  the  originally  omitted 
portion  of  paragraph  8,  alleging  the  homi- 
cide, has  been  procured  from  the  clerk  under 
an  order  of  this  court.  One  of  the  grounds 
of  defendant's  special  demurrer  was  as  fol- 
lows: 

'*In  the  ei^th  paragraph,  as  to  Hugh  Allen 
being  killed  in  the  collision,  on  the  ground  that 
the  allegation  is  too  vague  and  indefinite,  and 
the  transaction  is  not  sufficiently  described,  and 
it  is  not  alleged  how  the  said  Hugh  Allen  was 
killed,  or  where  he  was  located  at  the  time  he 
was  killed,  whether  he  was  riding  on  the  'blind 
baggage'  or  outside  the  platform  of  the  bag- 
gage car,  or  in  the  baggage  car,  or  on  the 
platform  of  a  passenger  car,  or  inside  of  a 
passenger  car,  and  said  petition  nowhere  shows 
that  said  Hugh  Allen  was  in  the  exercise  of 
due  care  at  the  time  he  was  killed." 

This  ground  of  special  demurrer  was  only 
Insisted  upon  in  general  terms,  in  the  com- 
prehensive and  exhaustive  arguments  con- 
tained in  the  written  briefs  of  defendant's 
counsel,  but,  in  view  of  the  motion  for  re- 
hearing, is  now  quoted  in  full,  and  specifical- 
ly ruled  upon  as  being  without  merit. 

Counsel,  in  their  motion  for  rehearing, 
contend  that,  in  overruling  the  first  special 
ground  of  demurrer  (paragraph  1  of  the  syl- 
labus), this  court  must  necessarily  have  over- 
looked^ the  ruling  of  the  Supreme  Court  in 
Southern  Railway  Co.  v.  Dyson,  109  Ga.  103, 
34  S.  E.  997,  wherein  it  was  held  as  follows: 

"When  the  petition  in  an  action  against  a 
railway  company  for  damages  alleged  to  have 
been  sustained  by  the  plaintifiTs  unlawful  ex- 
pulsion from  a  train  insufficiently  describes 
the  ticket  presented  to  the  conductor  as  the 
evidence  of  the  former's  daim  of  a  right  to 
passage,  it  is  erroneous  to  overrule  a  special 
demurrer  properly  pointing  out  the  defective- 
ness of  the  petition  in  this  respect.  Fish  and 
Lewis,  JJ.,  dissenting." 

In  the  Dyson  Case,  as  shown  by  the  opin- 
ion, the  plaintiff  had,  by  her  petition,  specif- 
ically planted  her  case  upon  the  alleged  con- 
tract of  the  carrier  "evidenced  by  this  very 
ticket,"  which  she  alleged  she  had  purchased 
from  an  agent  of  the  defendant  company  "for 
first-class  passage  to  Atlanta,  Ga.,  over  de- 
fendant's line,  paying  therefor  the  sum  47 
cents."  The  opinion  shows  that  the  charac- 
ter of  the  ticket,  thus  specifically  forming  the 
necessary  basis  of  her  complaint,  and  to 
which  it  was  limited,  was  not  otherwise  indi- 
cated, and  that,  while  the  plaintiff  alleged 
that  "the  conductor  refused  to  recognize  this 
ticket  as  valid  and  accept  it  for  passage,"  the 
petition  did  not  "contain  any  allegation  that 
it  was  good  for  passage  at  the  time  when 
presented,"  and  did  not  allege  that  "the  price 
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paid  for  the  ticket  was  at  the  maximum 
rate  allowed  by  law,  or  that  it  was  unlimited 
as  to  time.*'  It  would  thus  seem  that  there 
is  no  conflict  between  the  ruling  made  in  the 
Dyson  Case  and  what  was  said  by  Justice 
Lumpkin  in  Riley  v.  Wrightsville  &  Ten- 
nille  R.  Co.,  133  Ga.  413,  420,  65  S.  EI  890, 
893  (24  L.  R.  A.  [N.  S.]  379, 18  Ann.  Cas.  208), 
wherein  the  Supreme  Court  said: 

"We  recognize  the  fact  that  one  may  become 
a  passenger  on  a  railroad  without  alleging  ape* 
cifically  the  details  of  purchasing  his  ticket, 
or  even  without  a  ticket;  but  in  such  event  he 
must  rely  on  the  facts  appearing  and  the  law 
applicable  to  them.  If  he  wishes  to  rely  on  du- 
ties arising  from  a  particular  basal  fact,  he 
should  allege  it,  and  he  should  not  do  so  am- 
biguously, when  called  on  by  special  demurrer 
to  make  his  allegations  plain.'* 

In  the  Dyson  Case  the  plaintiff  planted  her 
case  upon  and  expressly  limited  her  rights 
by,  the  contract  ''evidenced  by  this  very  tick- 
et," relying  "on  duties  arising  from"  this 
"particular  basal  fact,"  and  consequently 
she  should  have  set  forth,  when  called  upon, 
this,  the  basis  of  her  claim,  plainly  and  free 
from  ambiguity.  But  where,  as  here,  the 
plaintiff  does  not  rely  upon  the  repudiation 
of  a  designated  contract,  as  the  basis  of  her 
complaint,  she  is  entitled  to  proceed  for  the 
homicide  of  an  alleged  passenger  "without 
alleging  specifically  the  details  of  purchas- 
ing" a  ticket,  or  even  whether  a  ticket  had 
been  purchased,  but  in  such  a  case  she  "must 
rely  on  the  facts  appearing  and  the  Kw  ap- 
plicable to  them."  In  the  instant  case  the 
only  even  supporting  "basal"  fact  pertaining 
to  the  relationship  of  the  deceased  with  the 
defendant  consists  in  the  allegation  that  the 
deceased  was  a  passenger.  It  makes  no  dif- 
ference how ;  the  defendant's  obligation  be- 
ing the  same  no  matter  in  what  way  the  al- 
leged relationship  might  be  shown  to  have 
existed.  If,  however,  the  plaintiff  had  re- 
stricted her  claim  by  expressly  limiting  the 
rights  of  the  deceased  as  a  passenger  upon 
a  specified  contract  for  passage,  and  the  gist 
of  the  complaint  had  consisted  in  the  nonrec- 
ognltion  of  such  expressly  pleaded  contract, 
the  rule  might  well  be  different.  In  a  case 
such  as  that  it  would  be  incumbent  upon  her 
to  expressly  show  that  the  alleged  contract 
the  repudiation  of  which  furnishes  the  sole 
basis  of  her  claim  was  such  as  would  in  fact 
support  it.  But  see  Macon,  Dublin  &  Savan- 
nah R.  Co.  V.  Moore,  125  Ga.  810,  814  (3),  54 
S.  E.  700,  and  King  v.  Southern  Ry.  Co., 
128  Ga.  285,  288  (2-4),  57  S.  E.  507,  in  which 
latter  case  the  soundness  of  the  majority  rul- 
ing in  the  Dyson  Case  is  expressly  ques^ 
tioned.  Thus,  the  case  at  bar  is  essentially 
different  from  the  Dyson  Case.  In  the  Dy- 
son Case  the  gist  of  the  complaint  consisted 
in  the  right  of  the  plaintiff  to  ride  by  rea- 
son of  the  validity  of  the  designated  and  ex- 
pressly pleaded  contract  which  the  defendant 
is  alleged  to  have  in  fact  and  in  terms  re- 


fused to  recognize.  The  repudiation  of  the 
pleaded  contract  furnishes  the  sole  graya- 
men  of  the  suit  Here  the  gravamen  of  the 
suit  does  not  consist  in  the  validity  of  a 
pleaded  contract  which  had  already  been  ac- 
tually and  in  terms  repudiated,  but  consists 
in  the  homicide.  In  an  action  against  a  car- 
rier of  passengers,  based  on  contract,  the 
contract,  being  the  gravamen  of  the  case, 
should  be  fully  and  plainly  set  forth;  but 
where  the  action  is  based  on  tort,  and  a  con- 
tract is  pleaded  by  way  of  inducement,  it  is 
not  ordinarily  required  that  it  be  set  forth 
with  the  same  degree  of  particularity,  al- 
though the  reason  for  so  doing  is  manifestly 
much  stronger  where  the  tort  consists,  as  in 
the  Dyson  Case,  in  a  wrong  perpetrated  in 
actually  and  expressly  repudiating  a  partic- 
ular contract  which  the  plaintiff  had  s];)eciflc- 
ally  set  forth  and  upon  the  validity  of  which 
she  had  planted  her  case.  But  where,  as 
here,  the  suit  is  not  on  contract,  and  the 
gravamen  of  the  action  in  tort  for  a  homicide 
does  not  consist  in  any  actual  and  wrongful 
i-epudiation  of  an  expressly  pleaded  contract, 
the  plaintiff,  while  required  to  allege  and 
prove  the  relationship  of  carrier  and  passen- 
ger, is  not  charged  with  the  duty  of  "alleg- 
ing spedflcally  the  details  of  purchasing  a 
ticket,"  or  even  "whether  a  ticket  had  been 
purchased,  but  in  such  a  case  must  rely  on 
the  facts  appearing  and  the  law  applicable  to 
them,"  Riley  v.  Wrightsville  &  TenniUe  R- 
Co.,  supra.  Especially  would  this  be  true 
where,  as  here,  the  facts  relating  to  how  and 
in  what  manner  the  deceased  became  a  passen- 
ger are  not  such  as  would  lie  peculiarly  with- 
in the  knowledge  of  the  plaintiff.  Whether 
or  not  the  deceased  had  bought  or  had  turned 
over  a  ticket  is  a  matter  concerning  which 
the  defendant  is  manifestly  in  much  better 
position  than  the  plaintiff  to  furnish  proof; 
and  while,  as  stated,  it  is  incumbent  upon 
the  plaintiff  to  prove  the  relationship,  it  does 
not  appear  that  she  should  be  required,  at 
her  peril,  to  stand  upon  the  contention  that 
a  ticket  had  been  purchased,  since  under 
Civil  Code  1910,  §  2715,  "a  carrier  may  de- 
mand prepayment  of  fare;  but  if,  by  its  per- 
mission, persons  enter  its  yehicle  with  the 
intention  of  being  carried,  an  obligation  to 
pay  fare  is  implied  on  the  part  of  the  pas- 
senger, and  the  reciprocal  liability  of  the 
carrier  arises;"  nor,  on  the  other  band, 
should  the  plaintiff  be  precluded  by  a  con- 
trary allegation  from  proving  such  a  pur- 
chase if  she  could.  All  of  which  brings  us 
back  to  what  was  said  in  Riley  y.  Wrights- 
ville &  Tennille  R.  Co.,  supra.  In  a  suit  for 
the  homicide  of  an  alleged  passenger,  so  far 
as  such  relationship  is  concerned,  the  plain- 
tiff "must  rely  upon  the  facta  appearing  and 
the  law  applicable  to  them." 

The  contentions  referred  to  in  the  other 
grounds  of  the  motion  appear  to  haye  been 
fully  passed  upon  in  the  original  opinion. 

Motion  for  rehearing  denied. 
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PRICE  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

19,  1922.) 

1.  Intoxicating  liquors  ^=»  131— Justice  of  the 
peace  not  criminally  liable  for  requesting 
others  to  sample  liquor  seized,  to  assist  him 
In  iletermlning  whether  law  violated. 

Where  a  justice  of  tlie  peace  under  proper 
writs  has  caused  liquors  to  be  seized,  if  act- 
ing in  good  faith,  he  is  not  liable  criminaUy 
for  requesting  third  persons  present  in  his 
court  room  to  sample  the  liquor,  to  ascertain 
whether  it  is  ardent  spirits,  to  assist  him  in  de- 
termining whether  there  had  been  a  violation  of 
the  liquor  law. 

2.  Intoxicating  liquors  ^=s>239( I)— Instruction 
submitting  purpose  in  asking  others  to  sample 
seized  liquor  not  error. 

Notwithstanding  Code  1919,  §  4621,  pro- 
Tides  the  method  of  analyzing  liquors,  in  a 
prosecution  of  a  justice  of  the  peace  for  giving 
away  ardent  spirits,  an  instruction  that,  if  the 
defendant's  sole  object  in  asking  persons  in  bis 
office  to  taste  was  to  enable  him  to  ascertain 
whether  it  was  ardent  spirits,  and  to  deter- 
mine whether  there  was  a  grand  jury  case,  the 
jury  should  acquit,  was  not  error. 

3.  Criminal  law  <$=>8 1 5 (5)— Instruction  predi- 
cated on  partial  view  of  evidence  error. 

In  a  prosecution  of  a  justice  of  the  petfce 
for  giving  away  ardent  spirits,  instructions  that 
ignored  testimony  that  accused  acted  in  his 
official  capacity  and  in  good  faith  held  errone- 
ous. 

4.  Criminal  law  ^=9762(5)— Instruction  held  to 
Invade  province  of  Jury. 

In  a  prosecution  of  a  justice  of  the  peace 
for  giving  away  intoxicating  liquor,  an  instruc- 
tion that  set  out  that  *'it  appeared  to  be  a  case 
of  unintentional  violation"  of  the  law  was  an 
invasion  of  the  province  of  the  jury. 

Error  to  Circuit  Courts  Brunswick  County. 

Thomaa  B.  Price  was  convicted  of  violat- 
ing the  liquor  law,  and  he  assigns  error.  He- 
versed,  and  new  trial  awarded. 

The  Indictment  charges  that  the  ac- 
cused "did  unlawfully  dispense  and  give 
away  ardent  spirits,"  naming  the  date  and 
fixing  the  venue  of  the  alleged  offense. 

There  Is  but  little.  If  any,  conflict  In  the 
testimony  In  the  case,  and  the  material  facts, 
as  the  jury  were  warranted  In  finding  them, 
and  the  testimony  of  and  for  the  accused 
may  be  stated  as  follows: 

The  accused  is  a  justice  of  the  peace,  and 
has  held  this  office  since  1911.  Oh  the  date 
named  In  the  Indictment,  the  accused  Issued 
a  search  warrant  for  the  premises  of  one 
James  Robinson,  having  cause  to  believe  that 
ardent  spirits  were  there  stored  contrary 
to  law.  The  warrant  was  given  to  the  depu- 
ty sheriff  to  be  executed,  who  organized  a 
posse  to  accompany  him  to  the  premises  In 
question.     Some  hours  later,  upon  the  same 
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day,  the  officer  and  the  posse  returned  with 
several  runlets  and  vessels,  supposed  to  con- 
tain ardent  spirits  which  had  been  found  on. 
the  premises  of  James  Robinson.  The  officer 
and  posse  entered  the  office  of  the  accused 
upon  their  return,  conveying  the  liquor  be- 
fore the  accused,  and  a  considerable  crowd 
of  people  also  at  the  same  time  entered  the 
room.  Thereupon  the  accused  asked  several 
of  the  bystanders  their  opinion  as  to  what 
the  liquor  was.  One  of  them  smelled  It,  not 
tasting  It,  and  expressed  the  opinion  that  it 
was  not  whisky,  but  burnt  molasses.  The 
accused  asked  another  person  '*to  go  get  a 
glass  and  try  It,"  telling  this  person  "to 
pour  out  some  and  see  what  it  is.'*  This 
person  poured  out  nearly  a  glass  full  and 
drank  It,  and  said  that,  "If  'twas  whisky,  it 
was  the  meanest  stuff  he  ever  tasted.''  The 
accused  said  to  another  person:  "We  have 
something  here;  we  don't  know  what  it  Is. 
Taste  It  and  see."  Some  one  passed  to  this 
person  a  glass,  and  he  took  "about  two 
fingers"  and  drank  It,  and  said  that  It  was 
whisky.  The  accused  beckoned  to  anoth- 
er perscm,  and  made  the  same  statement 
and  request  last  mentioned  of  him,  adding, 
"I  know  you  are  a  good  judge  of  liquor." 
This  person  took  "a  good-sized  drink  of  it," 
and  said  he  thought  it  was  mean  com  whis- 
ky. The  accused  said  to  another  person 
that  he  wanted  "some  good  judge  of  liquior 
to.  see  whether  the  stuff  was  whisky  or  not," 
and  asked  him  to  taste  it  This  person  took 
between  a  teaspoonful  and  tablespoonful  of  it 
and  drank  It,  and  jsald  that  it  tasted  like 
liquor  to  him.  Another  person,  named  Par- 
rish,  who  had  been  a  distiller,  came  into  the 
room,  and  the  accused  said:  "Here  Is  Dad 
Parrlsh.  He  can  tell  whether  It  is  whisky 
or  not."  Parrlsh  did  not  taste  the  liquor, 
but  rubbed  some  of  It  between  his  hands,  and 
stated  that  the  "stuff"  appeared  to  him  to 
be  a  "poor  grade  of  corn  liquor,  that  Is  the 
first  run  of  the  still,  and  did  not  appear  to 
be  fit  to  drink." 

The  accused  testified  that  he  "always  en- 
deavored In  such  cases  to  deter mihe  whether 
the  liquor  in  question  is  ardent  spirits  be- 
fore sending  the  case  on  to  the  grand  jury.  In 
order  to  avoid  sending  on  a  frivolous  case 
and  In  order  to  do  the  prisoner  justice"; 
that  "he,  therefore.  In  the  case  of  James 
Robinson,  being  uncertain  of  the  character 
of  the  liquid,  asked  two  or  three  persons  to 
taste  It  and  tell  him  what  it  was;  that  opin- 
ions varied,  but  witness  (the  accused)  finally 
concluded  that  the  liquid  was  ardent  spirits 
and  sent  the  case  on  for  trial;  that  witness 
(the  accused)  did  not  dispense  ardent  spirits 
within  the  meaning  of  the  prohibition  law, 
but  was  conscientiously  trying  to  ascertain 
what  his  duty  was  in  regard  to  sending  the 
case  on  for  trial." 

The  former  commonwealth's  attorney  of 
the  county,  a  witness  for  the  accused,  testl- 
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fled  that  he  had  practiced  law  hi  the  county 
for  over  25  years,  and  that  'In  all  bis  ex- 
perience he  had  never  seen  a  more  faithfol 
or  efficient  officer  than  the  defendant'* ;  that, 
when  witness  was  commonwealth's  attorney 
''he  always  had  the  full  co-operation  of  the 
defendant  in  the  enforcement  of  the  penal 
laws  of  the  commonwealth";  that  "the  de- 
fendant conscientiously  enforces  the  prohi- 
bition as  well  as  all  other  penal  laws  in 
cases  brought  before  him." 

The  present  commonwealth's  attorney 
(who  did  not  prosecute  the  instant  case, 
however,  because  of  the  accused  being  a 
relative  of  his,  a  special  prosecuting  at- 
torney having  for  that  reason  been  appointed 
by  the  court,  who  prosecuted  the  case  in  the 
court  below),  was  also  a  witness  for  the  ac- 
cused, and  testified  that  "no  more  faithful 
or  conscientious  Justice  could  be  found"  than 
the  accused ;  "that  the  defendant  always  co- 
operates with  the  commonwealth's  attorney 
in  the  enforcement  of  all  penal  laws  of  the 
commonwealth,  prohibition  laws  as  well  as. 
other  laws";  that  "as  a  matter  of  fact  de- 
fendant was  considering  the  case  of  James 
Robinson,  when  the  alleged  violation  of  law 
by  the  defendant  occurred,  and,  after  ascer- 
tainiug  to  his  satisfaction  that  the  liquid 
found  at  Robinson's  home  was  ardent  spir- 
its, sent  the  case  on  to  the  grand  jury  and 
the  case  Is  now  pending  in'  the  circuit  court 
of  Brunswiclr  county";  that  "witness  has 
always  observed  that,  where  the  evidence 
warranted  doing  so,  the  defendant  sends  on 
to  the  grand  jury  cases  -involving  violation 
of  the  prohibition  laws." 

Another  witness  for  the  accused  testified 
that  he  had  practiced  at  the  bar  of  the  coun- 
ty for  a  great  many  years,  and  that  "the 
defendant  is  a  faithful  and  conscientious 
officer,  and  enforces  the  prohibition  as  well 
as  all  other  penal  laws  of  the  common- 
wealth"; that  "the  defendant  is  a  good 
officer." 

Another    witness   for    the   accused,    the 
chairman  of  the  bbard  of  supervisors  for  the 
county  and  a  meml)er  of  the  state  highway 
commission,  testified  to  the  same  effect. 

Witnesses  for  the  accused  also  testified  to 
the  effect  that  there  was  no  disorder  in  the 
room  on  the  occasion-  above  referred  to. 

The  trial  court,  over  the  objections  of  the 
accused,  gave  the  following  instructions  in 
writing: 

"(1)  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  accused  gave  away  or  dispensed, 
ardent  spirits,  as  charged  in  the  indictment, 
then  they  must  find  the  accused  guilty. 

"(2)  The  court  instructs  the  jury  that  it  is 
unlawful  for  any  person  in  this  state  to  dis- 
pense or  give  away  ardent  spirits  in  public 
places,  unless  licensed  to  do  so  by  law,  and 
that  the  office  of  a  justice  of  the  peace,  during 
the  trial  of  a  case,  is  a  public  place:  and  if 
they  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  accused  dispensed  or 


gave  away  ardent  spirits,  as  charged  in  the  in- 
dictment, then  they  mtwt  find  the  accused 
guilty. 

"(3)  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  the  sole 
object  and  purpose  of  the  defendant,  in  asking 
a  person  or  persons  in  his  office  to  taste,  or 
drink  of,  the  liquid  found  in  the  possession  of 
James  Robinson,  was  to  enable  the  defendant, 
as  justice  of  the  peace,  to  ascertain  whether 
the  said  liquid  was  ardent  spirits,  and  thus  en- 
able him  to  arrive  at  a  correct  conclusion  on 
the  question  whether  the  case  of  the  said 
James  Robinson  should  be  sent  on  to  the  grand 
jury,  they  must  find  the  defendant  not  guilty. 
But  in  ascertaining  the  object  and  purpose  of 
the  defendant  in  asking  and  permitting  persons 
to  taste  or  drink  of  the  liquid  in  question  they 
shall  consider  all  the  facts  and  circumstances 
shown  in  evidence,  including  the  number  of  per- 
sons who  drank  and  the  quantity  of  liquid  -per- 
mitted to   be  drunk   by    them." 

And  the  following  oral  inistruction  was 
given  to  the  jury  by  the  court,  of  its  own 
motion,  to  which  the  accused  objected: 

"This  appears  to  be  a  case  of  unintentional 
or  inadvertent  violation  of  the  prohibition  law; 
and  if  you  find  the  defendant  guilty,  you  must 
not  impose  a  jail  sentence,  but  only  a  fine,  of 
not  less  than  $50  nor  more  than  $500.' 


>» 


The  jury  found  the  following  verdict: 

"We,  the  jury,  find  the  defendant  guilty  and 
fix  his  punishment  at  a  fine  of  $50." 

The  accused  by  counsel  moved  the  court 
to  set  aside  the  verdict  as  contrary  to  the 
law  and  the  evidence.  This  motion  the 
court  overruled,  and  entered  judgment  in* 
accordance  with  the  verdict,  and  the  ac- 
cused brings  error. 

B.  P.  Buford  and  Marvin  Smithey,  both 
of  LawrencevlUe,  for  plaintiff  in  error. 

John  R.  Saunders,  Atty.  Gen.,  and  J.  D. 
Hank,  Jr.,  Asst.  Atty.  Gen.,  for  the  Com- 
monwealth. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

[1,2]  The  questions  raised  by  the  assign- 
ments of  error  will  be  disposed  of  in  their 
order  as  stated  below. 

1.  Was  instruction  No.  3  erroneous t 

We  are  of  opinion  that  this  instruction 
correctly  stated  the  law  as  applicable  to  this 
case. 

As  said  in  23  Cyc.  574,  575 : 

"It  is  well  settled  that  a  judicial  officer,  when 
required  to  exercise  his  judgment  or  discretion, 
is  not  liable  criminally  for  any  error  which  he 
commits,  provided  he  acts  in  good  faith.  But 
any  judicial  officer  who  acts  corruptly  is  re- 
sponsible criminally,  whether  he  acts  under  the 
law   or   without   the   law." 

As  said  in  Bishop's  New  Or.  Law  (8th  Ed.) 
§460: 

"One  serving  in  a  judicial  or  other  capacity  in 
which  he  is  required  to  exercise  a  judgment  of 
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3  not  ptmiBhable  for  a  mere  error 
a  mistake  of  the  law.  His  act,  to  be 
criminally,  or  eyen  ciyiUy,  must  be 
corrupt." 

opinion  of  the  oonrt  delivered  by 
)ckenbrough  In  Jacob's  Case  (which 
osecution  of  Justices  of  the  peace). 
29  Va.)  at  page  715,  this  is  said : 

well-established  principle  that  a  judi- 
•  cannot  be  prosecuted  criminally,  for 
nent  rendered  l?y  him,  however  il' 
ess  rendered  from  some  motive  of 
irtiality  or  corruption.  Much  less  can 
rosecution  be  carried  on,  where  the 
is  within  the  pale  of  his  lawful  au- 
vithout  such  corrupt  motive." 

>  not  mean  to  approve  of  the  method 
to  by  the  Justice  in  the  case  before 
iving  persons  drink  the  liquor  in  or- 
>stify  as  to  its  character.    Such  a  pro- 
is  too  liable  to  abuse.    The  statute 
E^seribes  a  different  method  for  the 
inment  of  such  fact  where  it  is  nee- 
Section  4621  of  the  Code  provides 
thod  of  obtaining  an  analysis  of  the 
and  that  method  should  be  resorted 
re  all  other  available  existing  evidence 
the  character  of  the  liquor  in  question 
sonable  doubt     Nevertheless,  if  the 
1  acted  in  the  premises  in  the  discharge 
duty  as  a  Justice  of  the  peace,  and  in 
good  faith,  however,  mistakenly,  he 
Dt  liable  criminally,  and  the  Instruction 
consideration  correctly  submitted  the 
ainment  of  those  facts  to  the  Jury. 
2.  Were  instructions  Nos.  1  and  2  er- 
as? 

s  question  must  be  answered  in  the  af- 
tlve.  These  instructions  are  both  in- 
:ions  to  find  the  accused  guilty,  and  are 
predicated  upon  but  a  partial  view  of 
p'idence.  They  both  ignore  the  uncontro- 
d  testimony  of  and  for  the  accused  to 
Sect  that  he  acted  in  Us  official  capaci- 
id  entirely  in  good  faith,  with  the  sole 
ose  of  discharging  what  he  conceived  to 
is  duty  as  a  Justice  of  the  peace.  Upon 
settled  principles,  both  instructions  were 
aeous. 

1  3.  Was  the  concluding  oral  instruction 
Q  to  the  jury  by  the  court  erroneous? 
lis  question  also  must  be  answered  in 
affirmative. 

'hile  doubtless  intended  to  apply  only  in 
event  that  the  Jury  should  find  the  ac- 
id guilty  of  violation  of  the  prohibition 
,  and  in  that  case  would  have  been  a 
Cectly  proper  instruction  under  the  stat- 
it  does  not  clearly  say  so.  As  given,  it 
3  out,  by  expressing  the  opinion  of  the 
il  judge  that  it  appeared  to  be  a  case  of 
lation  of  the  prohibition  law,  albeit  one  of 
uninteutional  violation  of  such  law. 
is  was  such  an  invasion  of  the  province  of 


the  Jury  as  to  constitate  in  itself  reversible 
error. 

The  case  must  therefore  be  reversed,  and  a 
new  trial  awarded,  to  be  had,  if  the  case  is 
further  prosecuted,  in  conformity  with  the 
views  above  expressed. 

Reversed. 

SAUNDERS,  J.,  did  not  participate  in  the 
above  decision,  having*  died  in  November 
last 

(132 -Va.  32G) 

J.  LEON  WOOD  &  CO.  et  al.  v.  ARONBERG. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

19,  1922.) 

1.  Brokers  ^=s»37— Paymeot  to  broker  recover- 
able when  conditions  on  which  made  not  ac« 
cepted,  but  person  making  cannot  take  chance 
of  profit  on  account  on  which  made. 

Where  plaintiff,  claiming  to  be  the  real  pur* 
chaser  of  stock  purchased  in  the  name  of  a  third 
person,  sent  his  check  to  broker  to  cover  mar- 
gins, and  asked  that  the  stock  be  transferred 
to  his  account,  he  had  a  right  to  demand  and 
recover  the  amount  paid  on  the  broker's  refusal 
to  make  such  transfer,  but  he  had  no  right,  aft- 
er learning  of  such  refusal,  to  keep  silent  and 
withhold  his  claim  until  the  broker  had  closed 
the  third  person's  account,  thus  reserving  his 
freedom  to  determine  whether  he  would  demand 
the  return  of  the  amount  of  the  check  or  claim 
the  profit  on  the  stock  without  assuming  any 
responsibility  for  losses. 

2.  Trial  ^s>343  — =  Verdict  not  allowing  set-ofF 
construed  as  determining  contention  on  which 
based  against  defendants. 

In  an  action  against  stockbrokers  for  an  al- 
leged profit  on  stock  purchased  in  the  name  of 
a  third  person,  in  which  defendants  filed  a  plea 
of  set-off  alleging  that  plaintiff  and  the  third 
person  were  partners  and  seeking  to  recover  a 
balance  due  on  the  third  person's  account,  a 
verdict  failing  to  allow  such  claim  must  be  con- 
strued as  determining  this  contention  against 
the  brokers. 

3.  Brokers  ^s>37^iR  action  on  account  of  pur« 
chase  In  stock  In  thirif  person's  name,  ver- 
dict for  defendant  improperly  set  aside. 

In  an  action  against  stockholders  for  an  al- 
leged profit  on  stock  purchased  in  the  name  of 
a  third  person,  where  the  evidence  was  conflict- 
ing, but  that  for  defendant  tended  to  show  that 
the  third  person  bought  stock  in  his  own  name, 
paid  the  margins  with  his  own  money,  and  un- 
dertook, while  largely  indebted  to  the  brokers 
on  accJbunt  of  other  purchases,  to  transfer  the 
stock  to  plaintiff  without  responding  to  proper 
demands  for  margins,  and  that  when  the  broker 
refused  to  make  the  transfer  he  and  plaintiff 
raised  no  further  question  until  after  a  sale  of 
the  stock  by  the  brokers  with  the  third  per- 
son's assent,  a  verdict  for  defendants,  on  the 
theory  that  plaintiff  was  speculating  in  the  third 
person's  name  as  undisclosed  principal,  with 
intent  to  take  the  profit  without  assuming  re- 
sponsibility for  losses,  was  not  plainly  wrongt 
and  it  was  error  to  set  it  aside. 
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Error  to  Circuit  Oonrt  of  City  of  Norfolk. 

Action  by  D.  G.  Aronberg  against  J.  Leon 
Wood  and  another,  partners  doing  business 
as  J.  Leon  Wood  &  Co.  Judgment  for  plain- 
tiff after  a  verdict  for  defendants  had  been 
set  aside,  and  defendants  bring  error.  Re- 
versed, and  judgment  entered  on  the  verdict 

E.  A.  Bilisoly,  George  G.  Martin,  and  R. 
W.  Shultice,  all  of  Norfolk,  for  plaintiffs  in 
error. 

Williams,  Loyall  &  Tunstall,  of  Norfolk, 
for  defendant  in  error. 

PRENTIS,  J.  D.  G.  Aronberg  instituted 
his  action  for  judgment  against  J.  Leon 
Wood  and  J.  W.  Cole,  partners  doing  busi- 
ness as  J.  Leon  Wood  &  Co.  There  was  a 
trial  by  jury  and  a  verdict  for  the  defend- 
ants, whereupon  the  plaintiff  made  a  motion 
to  set  aside  the  verdict  upon  the  ground  that 
it  was  contrary  to  the  law  and  the  evidence, 
which  motion  was  sustained;  thereupon  the 
trial  judge  entered  judgment  in  favor  of  the 
plaintiff  against  the  defendants  for  the  full 
amount  claimed,  $5,^9.18,  and  they  are  here 
assigning  error. 

The  i)ertinent  facts  out  of  which  this  con- 
troversy arises  may  be  thus  stated :  One  R. 
Palmer  Ingram  had  been  buying  stocks  upon 
margins  through  the  defendants,  who  were 
stockbrokers,  for  several  months.  On  the 
24th  day  of  June,  1919,  he  bought  through 
them  200  shares  of  stock  of  the  American 
Sugar  Refining  Company  at  134^.  The  mar- 
gin required  on  this  transaction  was  $2,000. 
Ingram  gave  the  brokers  his  check  for  $1,500 
instead  of  for  the  amount  demanded,  be- 
cause, as  he  roughly  figured  up  his  account, 
he  found  that  he  had  $500  or  $600  to  his 
credit  over  and  above  the  sum  necessary  to 
margin  various  other  stocks  which  he  was 
then  carrying  with  the  defendants.  The  200 
shares  of  stock  were  purchased  in  his  own 
name,  and  according  to  the  testimony  of  the 
defendants  nothing  was  said  then,  nor  un- 
til a  long  time  thereafter,  about  the  plain- 
tiff, Aronberg,  and  no  intimation  was  then 
given  that  he  had  any  interest  in  the  trans- 
action. Ingram's  canceled  check  for  $1,500 
now  has  on  it  a  notation,  **for  D.  G.  Aron- 
berg," but  the  brokers  testify  that  they  be- 
lieve that  this  was  not  put  on  the  check  un- 
til after  it  had  been  paid.  Confirmation  of 
the  purchase  was  duly  made  to  Ingram, 
showing  that  the  stock  had  been  bought  for 
him.  There  was  a  subsequent  check  for 
$500,  containing  the  same  notation,  paid  by 
Ingram  to  the  brokers  for  additional  margin 
on  his  account  Before  this  particular  trans- 
action Ingram  had  bought  50  shares  of  this 
stock,  and  after  it  he  also  bought  100  shares 
of  it  in  the  same  way  on  margin  in  his  own 
name.  On  the  7th  day  of  August,  1919,  In- 
gram owed  the  brokers.  Wood  &  Co.,  over 
$3,000  on  account  of  margins  due  on  pur- 
chases of  these  and  various  other  stocka    It 


appears  from  the  plaintiffs  testimony,  thonsh 
the  defendants  deny  that  they  had  any  no- 
tice of  this,  that  Aronberg,  the  plaintiff,  who 
was  absent  from  the  city  a  great  deal,  bad 
directed  Ingram  to  buy  200  shares  of  tbis 
particular  stock  for  him,  and  at  the  same 
time  authorized  Ingram  to  get  the  $2,000 
.which  was  necessary  to  pay  the  margin  from 
his  lAronberg's)  office.  Aronberg,  however, 
paid  no  attention  to  the  fact  that  he  had  no 
confirmation  of  the  sale  from  the  brokers, 
or  that  the  stock  was  being  carried  in  In- 
gram's name  as  purchaser  and  owner.  Be- 
tween July  17  and  August  7,  1919,  the  bro- 
kers were  pressing  Ingram  for  additional 
margins,  and  threatening  to  close  out  his  ac- 
count unless  the  additional  funds  were  sup- 
plied. Ingram  then  owed  the  brokers  more 
than  $3,000  for  margins  then  due  on  this  and 
other  stocks  being  carried  for  him,  and  on 
August  7,  1919,  this  letter  was  sent  to  the 
brokers  by  special  messenger : 

"Norfolk,  Virginia,  August  7,  1919. 
"Messrs.  J.  Leon  Wood  &  Co.,  City— Gentle- 
men: Inclosed  please  find  my  check  for  $2,000 
as  additional  margin  to  cover  200  shares  of 
American  Sugar,  now  held  in  the  name  of  Rob- 
ert P.  Ingram,  also  Icindly  transfer  same  to  my 
account. 

"Yours  very  truly,  D.  G.  Aronberg." 

Upon  receipt  of  this  check  the  brokers  im- 
mediately had  it  certified  and  placed  to  the 
credit  of  Ingram's  account.  This  letter  was 
dictated  by  Ingram  but  signed  by  Aronberg. 
The  brokers  promptly  and  positively  refused 
to  transfer  the  200  shares  of  stock  becausi" 
the  amount  was  insufiicient  to  margin  the 
stocks  then  being  carried  for  Ingram  by  them, 
and  replied  to  this  letter  on  August  8th  in  this 
language: 

"We  have  your  favor  of  the  7th,  inclosing 
check  for  $2,000,  and  have  placed  the  same  to 
the  credit  of  the  account  of  Mr.  R.  Palmer  In- 
gram." 

When  the  plaintiff  and  Ingram  learned 
that  the  brokers  declined  to  transfer  the  stock 
to  Aronberg,  Ingram  wrote  a  letter,  signing 
Aronberg's  name  to  it,  to  the  effect  that,  in- 
asmuch as  they  had  not  carried  out  the  In- 
structions, he  had  stopi>ed  payment  of  the 
check,  but,  as  the  check  had  already  been 
certified,  this  effort  to  stop  its  payment  was 
unavailing.  From  that  time  to  the  close  of 
the  transactions  there  appears  to  have  been 
no  change  in  the  relation  of  the  parties. 
Both  plaintiff  and  Ingram  then  knew  that 
the  $2,000  had  been  placed  to  the  credit  of 
Ingram's  account,  and  that  the  defendants 
refused  to  transfer  the  200  shares  of  sugar 
to  Aronberg  because  of  Ingram's  failure  to 
pay  the  additional  margins  required.  The 
brokers  continued  their  demand  on  Ingram 
for  additional  margins,  and  on  September  23, 
1919,  notified  him  by  letter  that  unless  he 
deposited  at  least  $3,000  by  Thursday,  Sep- 
tember 25,  they  would  dose  out  his  account 
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railing  prices,  and  also  advised  him 
vas  tlien  carrying  with  them  50 
Pierce  Oil,  200  shares  of  American 
GLning  Company,  and  100  shares  of 
as  of  Arizona.  The  letter  further 
t — 

this    matter  is   attended   to  by   U 
the  inomingr  of  Thursday,  September 

LI  sell  these  securities  at  the  market 

re  can  get  at  that  time." 

>teinber   25,  according  to  the  testi- 
the   brokers,  Ingram  told  them  1i> 
all  of  these  stocks,  and  thereupon, 
ate,  they  wore  sold,  and  after  credit- 
or oceeds  of  sale  the  account  showed 
3  of  $478.50  doe  to  the  brokers, 
if ter,  on  the  30th  day  of  September, 
;  and  Ingram  went  to  the  office  of 
ndants,   after  they  both  knew  that 
k  had  been  sold,  and  Aronherg  de- 
hls  money,  asking  for  $4,000,  or,  as 
?ssed  it: 

particularly,  where  is  the  $2,000  check 
)u?  I  have  an  account  or  I  didn't  have 
int.  If  I  did  have  an  account  and  you 
I  my  check  my  account  is  still  in  force 
111  ten  yon  when  to  sell  the  sugar.** 

he  brokers  declined  to  respond  to  his 
1.  Then  on  October  2,  1919,  Aronherg 
he  brokers  this  letter: 

trring  to  my  letter  of  August  7,  1919,  in 
:  enclosed  my  check  for  $2,000,  as  addi- 
nargin  to  cover  200  shares  of  American 
stock,  then  held  in  the  name  of  Robert 
ram,  with  instructions  for  the  transfer 
stock  to  my  name,  I  now  instruct  you  to 
i  same  at  tiie  market  price  and  ask  that 
idly  let  me  have  remittance  to  cover  Uiis 
ction.** 

this  letter  no  reply  was  made,  and  this 
ion  ensued.  The  judgment  of  the  trial 
is  based  upon  the  view  that  the  plain- 
as  entitled  to  recover  as  the  original 


Aronberg's  claim  in  this  proceeding  that  he 
then  intended  that  it  should  be  transferred 
to  him  with  a  credit  of  $4,000  and  charged 
at  the  original  purchase  price  of  $1S4.50  per 
share,  because,  had  he  intended  it  as  a  new 
transaction  as  of  that  date,  he  could  have 
bought  it  then  as  a  new  transaction  at  $127 
per  share  upon  a  margin  of  $2,000.  If  his 
view  is  to  prevail  here,  and  he  is  to  be  held 
to  be  the  original  purcfbaser  of  the  stock  as 
of  June  24,  the  effect  of  accepting  his  con- 
struction is  to  take  away  $400  or  $500  of 
margin  or  credit  which,  if  the  evidence  of  the 
brokers  is  true,  belonged  to  Ingram;  that  be- 
ing the  amount  then  to  his  credit  on  that 
particular  200  shares  of  stock  if  segregated 
from,  all  of  his  other  transactions.  It  may 
be  assumed  from  Ingram's  action  that  he  was 
willing,  indeed  anxious,  to  have  the  transfer 
made,  though  it  does  not  appear  even  from 
his  own  testimony  upon  what  terms  he  de- 
sired the  stock  to  be  transferred  to  Aron- 
berg,  and  certainly  he  had  no  right  to  insist 
upon  the  transfer  under  the  circumstances 
detailed  until  he  had  supplied  the  funds  nec- 
essary to*  margin  his  account. 

On  the  8th  of  August,  1919,  both  Aronherg 
and  Ingram  ascertained  definitely  from  the 
brokers  that  the  transfer  would  not  be  made 
until  the  account  was  properly  margined. 

[1]  The  inferences  to  be  drawn  from  these 
facts  and  circumstances  and  the  consequen- 
tial legal  rights  of  the  parties  are  difficult  to 
determine.  It  is  observed,  however,  that 
Aronberg,  the  plaintiff,  took  no  other  action 
and  made  no  other  protest  whatever ;  Indeed* 
he  is  not  heard  from  in  connection  with  the 
matter  from  that  date,  August  8,  until  Sep* 
tember  30,  after  the  brokers  had,  with  In- 
gram's knowledge,  sold  the  stock  as  his  prop- 
erty and  for  his  credit.  Clearly,  unless  he 
was  a  partner  of  Ingram,  or  his  principal,  in 
all  of  Ingram's  transactions  (of  which  there 
is  some  suggestion  in  tB^  testimony),  Aron- 


aser  of  the  200  shares  of  stock  at  134%,   ^^  Y^^  I?""  A^^!!?^ J*"*"^  ^l  ^J'^f^.  !^' 


:o  receive  the  profit  which  would  have 
his  If  the  whole  transaction  had  been 
8  name  as  purchaser  from  the  begin- 
and  terminated  by  a  sale  of  the  stock 
8  property  by  his  direction  at  the  pre- 
ig  price  on  October  2)  1919,  the  date  of 
letter,  that  is,  at  142.  Thus  calculated, 
)rofits  would  correspond  with  the  Judg-' 
;  of  the  court 

le  solution  of  the  controversy  depends 
i  whether  or  not,  under  these  circum- 
ces,  the  court  erred  in  setting  aside  the 
let  of  the  Jury,  which  was  in  favor  of 
defendants.  In  this  connection  it  should 
>b6erYed  that  the  letter  of  August  7,  in- 
ing  the  |2,000  check  of  Aronberg,  was  not 
)mpanled  by  any  order  from  Ingram  di- 
Ing  the  brokers  to  transfer  the  stock  to 
nberg,  nor  does  the  letter  disclose  upon 
It  terms  and  conditions  the  stock  was  to 
transferred  from  Ingram's  account  and 
ownership  changed.    It  seems  dear  from 

UO  S Jl-28 


fused  to  make  the  transfer  which  he  desired, 
had  the  right  to  demand  and  recover  the  $2,- 
000  which  he  paid  them.  He  made  no  such 
demand,  however,  until  September  30,  after 
he  knew  that  the  account  had  been  closed. 
It  may  be  that  the  jiu*y  inferred  from  this, 
either  that  he  accepted  the  brokers'  construc- 
tion of  his  letter  of  August  8,  or  else  that 
he  waived  his  rights  in  the  hope  that  the 
stock  market  would  so  improve  that  the 
transaction  would  nevertheless  prove  profit- 
able to  him.  He  certainly  had  no  right  to  lie 
in  wait,  keep  silent  when  he  should  have 
spoken,  and  withhold  his  claim  from  the 
brokers  until  they  had  closed  Ingram's  aie- 
count,  and  thus  reserve  his  freedom  to  deter- 
mine whether  he  would  demand  the  return 
of  the  $2,000  or  daim  the  profits  upon  this 
particular  stock,  and  this  without  assuming 
any  responsibility  whatever  for  the  losses 
whidi  might  arise  from  the  transaction. 
[2, 8]  The  defendants  filed  a  spedal  plea  of 
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set-off,  alleging  that  Aronberg  and  Ingram 
were  partners,  and  hence  they  claimed  of 
Aronberg  the  balance  shown  to  be  due  them 
on  the  Ingram  account  of  $478.50.  The  ver- 
dict of  the  Jury,  having  failed  to  allow  this 
claim,  must  be  construed  to  determine  this 
contention  against  the  broilers.  Although 
this  is  a  necessary  inference  from  the  verdict, 
It  is  also  a  fair  inference  therefrom  that  they 
concluded  from  all  of  the  circumstances  of 
the  case  that  Aronbe^  was  speculating  either 
in  the  stock  here  immediately  involved  or  in 
all  of  the  other  stocks  held  in  Ingram's  name, 
as  an  imdisclosed  principal,  with  the  intent 
to  take  the  profits  arising  therefrom  without 
assuming  responsibility  for  any  of  the  losses. 

Upon  the  whole  testimony  we  must  deter- 
mine whether  or  not  it  was  snflacient  to  sup- 
port the  verdict  of  the  Jury  in  favor  of  the 
brokers,  tot  if  it  was  the  court  erred  in  set- 
ting it  aside. 

The  rule  upon  this  subject  has  been  recent- 
ly stated  In  Palmer  v.  Showalter,  126  Va.  306, 
101  S.  £.  136,  thus: 

This  court  "will  sustain  a  verdict,  although 
St  was  set  aside  by  the  trial  judge,  unless  it  can 
perceive  that  there  has  been  a  plain  deviation 
from  right  and  justice,  and  that  the  jury  have 
found  a  verdict  against  the  law,  or  against  the 
evidence." 

The  conclusion  from  typical  Virginia  cases, 
to  which  many  others  could  be  added,  is  thus 
expressed  in  Forbes  &  Co.  v.  Southern  Cotton 
Oil  Co.,  130  Va. ,  108  S.  E.  15: 

'They  manifest  the  great  respect  that  is  ac- 
corded the  verdict  of  a  jury  fairly  rendered.  It 
is  not  sufficient  that  the  judge,  if  on  the  jury, 
would  have  rendered  a  different  verdict.  It  is 
not  sufficient  that  there  is  a  great  preponder- 
ance of  the  evidence  against  it.  If  there  is 
conflict  of  testimony  on  a  material  point,  or  if 
reasonably  fair-minded  men  may  differ  as  to  the 
conclusions  of  fact  to  be  drawn  from  the  evi- 
dence, or  if  the  conclusion  is  dependent  upon 
the  weight  to  be  given  the  testimony,  in  all 
such  cases  the  verdict  of  the  jury  is  final  and 
conclusive  and  cannot  be  disturbed,  either  by 
the  trial  court  or  by  this  court;  or  if  improper- 
ly set  aside  by  the  trial  court,  it  will  be  rein- 
stated by  this  court.  But  with  all  the  respect 
that  is  justly  due  to  the  verdict  of  a  jury,  and 
which  is  freely  accorded  to  it,  if  there  has  been 
'a  plain  deviation  from  right  and  justice,'  even 
a  court  of  law  will  not  make  itself  a  party  to 
such  a  wrong  by  entering  up  judgment  on  it 
The  initial  step  of  the  trial  court,  that  of  set- 
ting aside  the  verdict,  can  only  be  taken  either 
where  there  is  no  evidence  at  all  to  support  the 
verdict,  or  else  the  verdict  is  plainly  contrary 
to  the  evidence,  and  does  not  come  within  the 
rule  above  stated."  Blair  &  Hoge  v.  Wilson, 
28  Grat.  (60  Va.)  166;  Morien  v.  Norfolk  & 
Atlantic  Terminal  Co.,  102  Va.  622,  46  S.  B. 
907;  Jackson  v.  Wickham,  112  Va.  128,  70  S. 
B.  539;  Bashford  v.  Bosenbaum  Hardware  Co.» 
120  Va.  1,  90  S.  E.  625. 

Applying  this  strict  rule  to  the  case  here, 
we  have  a  transaction  about  which  there  is 


a  very  sharp  conflict  In  the  testimony,  but 
according  to  the  evidence  introduced  by  the 
defendants  Ingram  bought  the  stock  in  his 
own  name,  paid  the  necessary  margin  with 
his  own  money,  as  well  as  additional  margins 
thereon  from  time  to  time  thereafter,  and 
then  undertook  with  the  plaintiff,  while  be 
was  largely  indebted  to  the  brokers,  to  trans- 
fer all  of  his  rights  in  the  most  valuable  stock 
for  speculative  purposes  which  he  was  car- 
rying, without  responding  to  the  proper  de- 
mand of  the  brokers  for  additional  margin, 
and  that  when  the  brokers  refused  to  accede 
to  his  demand  to  make  the  transfer,  as  to 
which  he  gave  no  definite  directions,  neither 
he  nor  Aronberg  then  raised  any  further  ques- 
tion as  to  the  right  of  the  brokers  to  refuse 
to  respond  to  their  request.    Aronberg  was 
then   silent,  while  Ingram  assented   to  the 
sale  of  the  stock,  the  legal  title  to  which  was 
clearly  in  bdm,  and  only  after  the  transaction 
had  been  closed  and  the  brokers  had  taken 
their  loss  did  Aronberg  again  appear  as  a 
claimant.    Under  these  circumstances,  we  are 
of  opinion  that  the  verdict  of  the  jury  in 
favor  of  the  brokers  is  not  plainly  wrong, 
and  that,  whatever  fair  difference  of  opinion 
there  may  be  as  to  the  correctness  or  their 
conclusion,    the    case    presents    a    question 
which  under  our  system  was  properly  re- 
ferred to  the  Jury,  and  their  verdict  is  con- 
clusive. 

For  the  reasons  indicated,  we  are  of  opin- 
ion that  the  trial  court  erred  in  setting  aside 
the  verdict,  and  this  court  will  therefore  re- 
verse the  judgment  in  favor  of  the  plaintiff 
and  enter  Judgment  in  favor  of  the  defend- 
ants upon  the  verdict  of  the  Jury  so  improper- 
ly set  aside. 

Reversed. 

BURKS,  J.,  absent 

SAUNDERS,  J.,  did  not  participate  In  the 
above  decision,  having  died  in  November  last. 


(132  Va.  576) 
POLLARD  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  "^^ginia.    Jan. 

19,  1922.) 

1.  Indictment  and  Information  ^;=» 1 25 (I)— Pro-  "^ 
hibitlon  Act,  permitting  a  number  of  viola- 
tions to  be  charged  in  one  count,  valid. 

Prohibition  Act,  §  7,  permitting  a  number 
of  violations  of  such  act  to  be  charged  in  a 
single  count  in  the  manner  thereby  prescribed, 
is  valid. 

2.  intoxicating  liquors  ^=»I3,  132  —  Part'  of 
state  Prohlbitioii  Act  against  importation  not 
nullified  by  Eighteenth  Amendment  or  Vol- 
stead Act. 

Prohibition  Act,  {  39,  forbidding  the  impor- 
tation of  ardent  spirits  into  the  state  from  a 
point  without,  is  not  nullified  by  Const  U.  S. 
Amend.  18,  or  the  Volstead  Act;  the  provision 
of  the  Webb-Kenyon  Act  (U.  S.  Comp.  St.  | 
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8T89),  which  under  the  commerce  daaee  em- 
powered such  inhibition  by  the  state,  being  left 
in  force  by  the  Yoletead  Act,  and  section  35 
repealing  acts  only  so  far  as  inconsistent  there- 
in] th. 

Error  to  Corporation  Court  of  Norfolk. 

James  E.  Pollard  was  convicted  of  a  vio- 
lation of  the  Prohibition  Act,  and  he  brings 
error.    Affirmed. 

N.  T.  Green,  of  Norfolk,  for  plaintiff  in 
error. 

Jno.  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst.  Atty.  Gen.,  and  Leon  M.  Bazile, 
Second  Asst.  Atty.  Gen.,  for  the  Common- 
"wealth. 

BURKS,  J.  The  plaintiff  in  error,  herein- 
after called  the  defendant,  was  indicted  for 
a  violation  of  the  Prohibition  Act  (Acts  1918, 
p.  578,  c.  388).  The  first  count  is  in  the  form 
prescribed  by  section  7  of  the  act,  usually 
called  the  omnibus  count  The  second  charg- 
es an  unlawful  transportation  of  ardent  spir- 
its from  one  point  in  the  state  to  another 
point  in  the  state,  and  the '  third  count 
charges  an  unlawful  bringing  of  ardent  spir- 
its into  the  state  from  a  point  without  the 
state.  The  defendant  demurred  to  the  in- 
dictment and  to  each  count  thereof.  The  de- 
murrer was  overruled.  Thereupon  the  de- 
fendant was  put  upon  his  trial  upon  the 
merits  and  found  guilty. 

The  only  error  assigned  is  the  judgment  of 
the  trial  court  overruling  the  demurrer.  The 
grounds  of  demi^rrer  were  as  follows: 

"(1)  The  Eighteenth  Amendment  of  the  Con- 
stitution of  the  United  States  has  entirely  an- 
nulled and  superseded  the  state  law  and  statute 
under  which  this  indictment  purports  to  be 
found. 

*'(2)  The  act  of  Congress  commonly  known 
as  the  Volstead  Act  is  the  only  statute  now 
existing  in  this  jurisdiction  under  which  such 
a  prosecution  as  this  against  this  defendant  can 
now  be  bad,  and  said  Volstead  Act  has  super- 
seded the  provisions  of  the  state  law  under 
which  this  indictment  is  found  relative  to  the 
charges  made  in  said  indictment  against  this 
defendant. 

"(3)  The  only  power  the  state  of  Virginia 
has  now  relative  to  intoxicating  liquors  is  de- 
rived from  the  Eighteenth  Amendment  of  the 
Constitution  of  the  United  States,  and  the  state 
can  enact  no  law  or  make  anything  relative  to 
intoxicating  liquors  an  offense  which  cannot  be 
an  offense  under  said  Eighteenth  Amendment, 
and  the  indictment  in  this  case  attempts  to 
make  the  simple  transportation  of  intoxicating 
liquors  a  criminal  offense  when  only  transpor- 
tation for  beverage  purposes  can  be  made  an 
offense. 

"(4)  The  said  indictment  and  each  count 
thereof  does  not  inform  the  defendant  of  the 
natnre  and  causes  of  the  charges  against  him, 
and  is  therefore  in  conflict  with  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States,  declaring  that  no  person  can  be  depriv- 
ed of  his  liberty  without  due  process  of  law.'* 


[1]  The  first  two  assignments  of  error  were 
fully  considered  by  this  court  and  overruled 
in  Allen  v.  Commonwealth,  105  S.  E.  589,  and 
need  not  be  further  noticed.  The  fourth  as- 
signment of  error  oalls  in  question  the  validi- 
ty of  section  7  of  the  act,  permitting  a  num^ 
her  of  violations  of  the  act  to  be  charged  in 
a  single  count  in  the  manner  prescribed  by 
that  section.  This  assignment  was  fully  con- 
sidered by  a  full  b^ich  in  Pine  v.  Common- 
wealth, 121  Va.  812,  83  S.  E.  652,  and  a 
unanimous  conclusion  reached  upholding  the 
validity  of  that  section  of  the  act  The  case 
has  been  repeatedly  cited  with  approval 
since  the  decision  was  made,  and  we  see  no 
reason  to  change  the  conclusion  then  reached. 

[2]  The  third  ground  of  demurrer  is  found- 
ed on  the  third  count  of  the  indictment, 
which  charged  the  defendant  with  transpor- 
tation of  ardent  si)irits  into  this  state  for  use 
in  this  state  from  a  point  without  the  state. 
This  ground  of  demurrer  calls  in  question 
the  validity  of  so  much  of  section  39  of  the 
Prohibition  Act  as  forbids  the  importation  of 
ardent  spirits  into  the  state  from  a  point 
without  the  state,  on  the  ground  that  the  sec- 
tion is  nullified  by  the  Eighteenth  Amend- 
ment of  the  Constitution  of  the  United 
States.  This  amendment,  so  far  as  need  be 
recited,  is  as  follows: 

"Section  1.  After  one  year  from  the  ratifica- 
tion of  this  article  the  manufacture,  sale,  or 
transportation  of  intoxicating  liquors  within, 
the  importation  thereof  into,  or  the  exporta- 
tion thereof  from  the  United  States  and  all  ter- 
ritory subject  to  the  jurisdiction  thereof  for 
beverage  purposes  is  hereby  prohibited. 

"Sec.  2.  The  Congress  and  the  several  states 
shall  have  concurrent  power  to  enforce  this  ar- 
ticle by  appropriate  legislation.*' 

It  is  argued  that — 

Since  the  adoption  of  the  Eighteenth  Amend- 
ment "the  only  power  now  possessed  by  Con- 
gress or  by  the  several  states  under  this  amend- 
ment is  to  enact  appropriate  legislation  to  pre- 
vent the  transportation,  for  beverage  purposes, 
of  intoxicating  liquors  into  a  state.  Congress 
cannot,  and  the  several  states  cannot,  prevent 
its  transportation  for  any  other  purpose.  Such 
laws  which  absolutely  prohibit  all  transporta- 
tion of  ardent  spirits  in  their  borders,  and 
which  were  valid  by  reason  of  the  Webb-Kenyon 
Act,  necessarily  became,  upon  the  adoption  of 
the  Eighteenth  Amendment,  invalid  and  of  no 
force.  Only  such  laws  as  forbid  the  transpor- 
tation for  beverage  purposes  of  ardent  spirits 
into  their  territory  remain  valid.  Congress 
cannot  now  enact  any  law  forbidding  the  trans- 
portation of  liquor  for  any  other  purposes  than 
for  beverage  purposes." 

Such  is  not  the  proper  interpretation  of  the 
Eighteenth  Amendment.  The  object  of  tho 
amendment  was  not  to  curtail  the  powers  of 
Congress  but  to  confer  upon  Congress  powera 
which  it  did  not  theretofore  possess ;  nor,  as 
pointed  out  in  the  Allen  Case,  supra,  was 
it  the  intention  of  the  amendment  to  take 
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away  the  police  powers  of  the  state  over  the 
subject  of  intoxicating  liquor.  So  far  as 
Congress  was  concerned,  the  amendment  was 
a  grant  of  power  and  not  a  restriction  or 
curtailment  of  existing  power&  Prior  to  the 
amendment  Congress  had  full  power,  under 
the  commerce  clause,  to  regulate  or  prohibit 
the  transportation  of  intoxicating  liquors  in 
interstate  commerce.  This  power  it  exer- 
cised by  the  Webb-Kenyon  Act,  which  pro- 
hibited absolutely  and  entirely  the  transpor- 
tation of  ardent  spirits  into  any  state  from  a 
point  without  that  state  in  violation  of  any 
law  of  said  state.  (37  U.  S.  Stat  at  L.  699 
[U.  S.  Comp  St  S  8739]).  and  the  validity  of 
this  enactment  was  upheld  in  James  Clark 
Distilling  Co.  v.  Western  Maryland  Railway 
Co.,  242  U.S.  311, 37  Sup.  Ct  180, 61  L.  Ed. 
826,  L.  R.  A.  1917B,  1218,  Ann.  Cas.  1917B, 
845.  This  statute  was  enacted  in  aid  of  state 
statutes  on  prohibition,  and  enabled  such 
states  to  absolutely  prohibit  the  bringing 
into  the  state  of  intoxicating  liquors  for  use 
therein.  The  power  of  Congress  to  regulate 
or  to  prohibit  the  transportation  of  intoxicat- 
ing liquors  in  interstate  commerce  was  fully 
covered  by  the  commerce  clause  of  the  Con- 
stitution, and  that  power  was  not  taken 
nway  or  curtailed  by  the  Eighteenth  Amend- 
ment. There  is  nothing  in  that  amendment 
which  takes  away  from  Congress  the  power 
to  enact  any  statute  deemed  necessary  to 
make  prohibition  effective,  nor  to  prohibit 
the  states  from  enacting  such  laws  as  may 
be  necessary  for  the  same  purpose,  provided 
only  that  the  state  laws  do  not  affect  of- 
fenses against  the  United  States  created  by 
act  of  Congresa  The  Tenth  Amendment  of 
the  United  States  Constitution  expressly  pro- 
vides that — 

*The  powers  not  delegated  to  the  United 
States  by  the  Constitution  nor  prohibited  by  it 
to  the  states,  are  reserved  to  the  states  re- 
spectively, or  to  the  people/' 

So  much  of  the  Webb-Kenyon  Act  as  is  not 
in  conflict  with  the  Volstead  Act  is  still  kept 
in  force  by  section  35  of  the  Volstead  Act 
(41  Stat.  317),  declaring  that— 

"All  provisions  of  law  that  are  inconsistent 
with  this  act  are  repealed  only  to  the  extent 
of  such  inconsistency  and  the  regulations  here- 
in provided  for  the  manufacture  or  traffic  in 
intoxicating  liquor  shall  be  construed  as  in  ad- 
dition to  the  existing  laws.** 

Under  the  Webb-Kenyon  Act  the  state  had 
ample  power  td  prevent  the  importation  of 
intoxicating  liquor  from  without  its  borders. 
Taylor's  Case,  117  Va.  909,  85  S.  E.  499.  This 
provision  of  that  act  Is  still  in  force,  and  con- 
sequently may  still  be  taken  advantage  of 
by  the  state.  Section  39  of  the  Prohibition 
Act  of  tills  state  is  not  in  conflict  with  either 
the  Eighteenth  Amendment  or  the  Volstead 
Act,  and  is  still  in  force.     The  demurrer, 


therefore^  to  the  third  count  of  ttie  indict- 
ment was  properly  overruled. 

For  the  reasons  stated,  the  Judgment  of  the 
trial  court  must  be  affirmed. 

Affirmed. 

SAUNBERS,  J.,  did  not  participate  In  the 
above  decision,  having  died  in  November  last. 


(132  Va.  521> 
DAVIS  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

19,  1922.) 

1.  Burglary  ^=s>9(l)  —  "Actual  breaking^  and 
"constructive  breaking"  Mined. 

Breaking,  as  an  element  of  the  crime  of 
burglary,  may  be  either  actual  or  constructive, 
there  being  a  constructive  breaking  when  an 
entrance  has  been  obtained  by  threat  of  vio- 
lence, by  fraud,  or  by  conspiracy,  and  an  actual 
breaking  where  there  is  the  application  of  some 
force,  slight  though  it  may  be,  whereby  the  en- 
trance is  effected,  and  may  be  the  mere  push- 
ing open  of  a  door,  turning  a  key,  lifting  a  latch, 
or  use  of  slight  physical  force. 

2.  Burglary  ^=:>9(l)— One  having  right  to  enter 
premises  at  any  time  not  guilty  of  ''break- 
ing." 

One  having  the  relation  of  companion  and 
friend  to  the  owner  of  a  house,  with  the  right 
to  enter  the  premises  at  any  time  of  the  day  or 
night,  and  to  eat  and  sleep  there  whenever  she 
pleased,  was  not  guilty  of  a  breaking,  as  an 
element  of  the  crime  of  burglary,  in  entering 
the  premises  and  taking  money  therefrom. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Break- 
ing (In  Criminal  Law).] 

3.  Criminai  law  ^=»I036(8)  —  CoBViotloa  re- 
versed on  point  raised  first  on  appeal. ' 

A  conviction  for  burglary  was  reversed, 
where  it  appeared  that  the  evidence  did  not 
show  that  accused  was  guilty  of  ^'breaking'*  into 
the  house,  though  the  point  was  not  raised  on 
the  trial  below. 

Error  to  Corporation  Court  of  City  of 
Newport  News. 

Annie  Davis  was  convicted  of  burglary, 
and  brings  error.    Reversed. 

W.  R.  Walker  and  J.  Thomas  Newsome, 
both  of  Newport  News,  for  plaintiff  in  error. 

Jno.  R.  Saunders,  Atty.  Gen.,  and  Leon  M. 
Bazile,  Asst  Atty.  Gen.,  for  the  Commoa- 
wealth. 

KELLY,  P.  The  defendant,  Annie  Davis, 
under  indictment  for  burglary  was  convicted 
and  sentenced  to  confinement  in  the  peniten- 
tiary for  a  term  of  five  years. 

The  indictment  charged  that  in  the  nifi^t- 
time  she  broke  and  entered  the  dwelling 
house  of  one  B.  P.  Fowlkes,  and  "feloniously 
and  burglariously'*  stole  and  carried  away 


^a»For  other  cases  see  same  topic  and  KBY -NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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tberefrom  the  sum  of  I412.S0  belonging  to 

one  Dolly  Wlngfield. 

The  case  is  before  us  for  review,  and  the 

sole  assignment  of  error  is  that  the  court 

refused  to  set  aside  the  verdict  as   being 

contrary  to  the  law  and  the  evidence. 

It  Is  Insisted  that  the  evidence  failed  to 

show  that  the  alleged  theft  was  committed 

in  a  house  owned  by  E.  P.  Fowlkes,  and  al- 
so failed  to  show  that  the  defendant  was  the 

tbief.     As  to  this  contention  we  express  no 

opinion,  because  the  judgment  will  have  to 

l>e  reversed  and  a  new  trial  awarded  upon 

another  ground,  namely,  that  there  was  no 
^'breaking"  within  the  meaning  of  the  fa- 
miliar definition  of  burglary. 

The  evidence  tends  to  show  that,  as  con- 
tended  by  the  commonwealth,  the  theft  was 
committed  in  a  house  owned  by  Fowlkes, 
and  in  a  room  therein  occupied  and  con- 
trolled by  Dolly  Wingfleld,  the  owner  of 
the  stolen  money.  The  testimony  of  Fowlkes 
and  Dolly  Wingfleld  conclusively  shows  that 
the  defendant  was  and  long  had  been  their 
intimate  associate  and  friend,  and  that  with 
tlieir  consent  and  encouragement  she  car- 
ried a  key  to  the  house,  was  "Just  the  same 
as  at  home  there,'*  was  "over  there  day  and 
night,  and  anything  she  wanted  there  she 
came  and  got  it"  She  was  not  In  any  sense 
a  servant  or  employe  of  the  owners,  nor  a 
carekeeper  or  custodian  of  the  property. 
Her  relationship  was  that  of  a  companion 
and  friend,  her  right  to  enter  the  premises 
up  to  the  time  of  the  alleged  theft  being  as 
free  and  unlimited  as  that  of  Dolly  Wing- 
fleld herself.  She  came  and  went  at  will; 
she  ate  and  slept  there  whenever  she  pleas- 
ed; and,  in  short,  as  expressed  by  Fowlkes, 
she  was  "treated  the  same  as  home  folks." 

[1,2]  Breaking,  as  an  element  of  the  crime 
of   burglary,  may   be   either   actual  or  con-  j  the  doctrine  of  constructive  burglary  to  this 
structlve.    There  is  a  constructive  breaking  VV^f^^?-   The  offense  of  burglary  may  be  pun- 
ished with  death.*' 


a  breaking,  either  actual  or  constructive,  to 
support  a  conviction  of  burglary,  must  have 
resulted  in  an  entrance  contrary  to  the  will 
of  the  occupier  of  the  house. 

The  modem  authorities  have  gone  quite 
far,  and  we  believe  properly  so,  in  holding 
that  if  a  servant  or  a  caretaker,  or  one  hav- 
ing a  bare  charge  (not  possession)  of  the 
premises,  although  fully  authorized  to  enter 
for  purposes  within  the  scope  of  the  em- 
ployment or  trust,  actually  enters  for  the 
purpose  of  carrying  out  a  previously  formed 
design  to  commit  a  felony,  he  will  be  guilty 
of  burglary.  Clarke  v.  Commonwealth,  25 
Grat  (ee  Va.)  912,  917;  State  v.  Corcoran, 
82  Wash.  44,  143  Pac.  453,  I^.  R.  A.  1915D, 
1015  and  note,  Ann.  Cas.  1916E,  631;  4  R. 
C.  U  p.  424,  I  12;  9  O.  J.  1016. 

But  in  the  instant  case  the  right  of  the 
defendant  to  enter  the  premises  as  freely 
and  unrestrictedly  as  either  Fowlkes  or  Dol- 
ly Wingfleld  is  undisputed,  and  it  follows  that 
she  did  not  "break"  and  enter  the  house,  and 
therefore  cannot  be  convicted  of  the  alleged 
burglary. 

The  following  language  of  Judge  Mon- 
cure,  who  delivered  the  opinion  of  the  court 
In  Clarke's  Case,  supra,  may  well  be  applied 
here: 

"We  have  seen  no  case,  and  think. there  has 
been  none,  in  which  the  entry  was  by  the  volun- 
tary act  and  consent  of  the  owner  or  occupier 
of  the  house,  which  has  been  held  to  be  bur- 
glary. And  were  we  to  afSrm  the  judgment  In 
this  case,  we  would  establish  a  doctrine  of  con- 
structive burglary  which  would  not  only  be  new, 
but  contrary  to  the  well-known  definition  of 
that  offense.  While  the  Legislature  might  make 
such  a  change,  we  think  it  would  be  judicial 
legislation  in  us  to  do  so.  If  the  question,  up- 
on principle,  were  more  doubtful  than  it  Is,  we 
would  be  inclined  in  favorem  vitn,  not  to  apply 


when  an  entrance  has  been  obtained  by 
threat  of  violence,  by  fraud,  or  by  conspira- 
cy. Min.  Syn.  Cr.  Law,  p.  92;  Clarke  v. 
Commonwealth,  25  Grat  (CO  Va.)  912.  The 
entrance  to  the  premises  in  the  ins^tant  case 
was  not  obtained  by  either  of  these  means, 
and  cannot  be  classed  as  a  constructive 
breaking. 

Actual  breaking  Involves  the  application  of 
some  force,  slight  though  it  may  be,  whereby 
the  entrance  is  effected.  Merely  pushing 
open  a  door,  turning  the  key,  lifting  the 
latch,  or  resort  to  other  slight  physical  force 
is  sufficient  to  constitute  this  element  of  the 
crime.    See  the  authorities  dted  supra.    But 


[3]  It  is  only  fair  and  proper  to  say  that 
the  point  upon  which  we  are  reversing  the 
judgment  does  not  seem  to  have  been  raised 
in  the  lower  court.  The  point  is  one,  how- 
ever, which  goes  to  the  substance  of  the 
commonwealth's  case,  and  the  failure  to 
raise  It  at  an  earlier  stage  does  not  deprive 
the  accused  of  the  right  to  take  advantage 
of  it  here. 

Reversed. 

SAUNDERS,  J^  did  not  participate  in  the 
above  decision,   having  died   in   November 

last 
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ELLETT  V.  COMMONWEALTH. 

(Supreme  Goort  of  Appeals  of  Virginia.    Jan. 

19,  1922.) 

1.  Taxation  ^=»93 (2) —  Property  of  resident 
iieid  by  trustee  out  of  state  taxable. 

Where  a  citisen  resident  in  the  state  has 
a  life  estate  in  choses  in  action  held  in  trust 
by  a  nonresident  trustee,  they  are  taxable  in 
the  state,  although  they  are  not  and  never 
have  been  within  the  state. 

2.  Taxation  ^=s>4l4 — Choses  In  action  held  by 
nonresident  trustee  properly  listed  In  name 
of  life  tenant. 

A  life  estate  in  choses  in  action,  held  in 
trust  for  a  citizen  resident  of  the  state  by  a 
nonresident  trustee,  was  properly  listed  and 
assessed  in  the  name  of  the  life  tenant,  instead 
of  in  the  name  of  the  trustee  under  Code  1904, 
§  492,  as  amended  by  Acts  1918,  c.  99,  especial- 
ly where  the  income  of  the  life  tenant  is  in 
excess  of  the  tax  imposed. 

Error  to  Hustings  Court  of  Richmond. 

Action  between  Addie  C.  Ellett  and  the 
Commonwealth  of  Virginia.  Judgment  for 
the  latter,  and  Ellett  brings  error.    Affirmed. 

R.  L.  Montague,  of  Richmond,  for  plain- 
tiff in  error. 

J.  Vaughan  Gary  and  E.  Warren  Wall, 
both  of  Richmond,  for  the  Commonwealth. 

PER  CURIAM.  [1,2]  It  has  been  fre- 
quently decided  that  under  the  tax  laws  of 
this  state,  where  a  citizen  of  this  state,  resi- 
dent in  the  state,  has  a  life  estate  in  choses 
in  action  held  in  trust  for  him  by  a  nonresi- 
dent trustee,  such  choses  are  taxable  in  this 
state,  although  they  are  not  and  never  have 
been  within  the  state,  and  the  trustee  is  not 
a  resident  of  the  state.  Selden  v.  Brooke, 
104  Va.  832,  52  S.  E.  a32 ;  Wise  v.  Common- 
wealth, 122  Va.  693,  95  S.  E.  632;  Brooklyn 
Trust  Co.  V.  Booker,  122  Va.  680,  95  S.  E.  664. 
In  the  Instant  case,  the  only  objection  made 
to  the  assessment  Is  that  under  the  provi- 
sions of  section  492  of  the  Code,  as  amended 
by  Acts  1918,  p.  169,  It  should  have  been 
listed  in  the  name  of  the  trustee  and  not  in 
that  of  the  life  tenant  The  cases  cited  are 
also  authority  for  the  proposition  that  the 
tax,  thouj^h  assessed  in  the  name  of  the 
trustee,  is  not  a.jrainst  him,  but  against  the 
beneficiary,  and  the  trustee  is  the  mere  con- 
duit through  the  medium  of  which  the  tax 
upon  the  property  of  a  citizen  passes  into 
the  treasury.  This  is  undoubtedly  so  where, 
as  here,  the  income  of  the  life  tenant  from 
the  fund  is  in  excess  of  the  tax  imposed. 
•  In  Bridgewater  Mfg.  Co.  v.  Funkhouser, 
115  Va.  476,  79  S.  E.  1074,  quoted  with  ap- 
proval in  Wise  v.  Commonwealth,  supra,  it 
is  said: 

"A  person  whose  property  is  liable  to  as- 
sessment for  taxes  shall  not  be  permitted  to 


evade  payment  of  his  Just  proportion  of  the 
public  burden  by  any  errors,  omissions  or  ir- 
regularities that  do  not  prejudice  his  rights'* 

— and  several  cases  are  dted  in  support  of 
the  proposition.  In  the  instant  case,  it  is 
wholly  Immaterial  to  the  life  tenant  wheth- 
er the  tax  is  assessed  to  and  paid  by  the 
trustee  or  the  life  tenant.  If  paid  by  the 
trustee,  he  will  deduct  it  from  his  receipts 
and  pay  only  the  balance  to  the  life  tenant 
If  the  life  tenant  gets  the  gross  receipts  and 
pays  the  tax  therefrom,  the  result  is  the 
same.  We  are  unable  to  see  how  the  life 
tenant  is  or  can  be  hurt  by  making  the  as- 
sessment in  her  name.  The  question  of  the 
situs  of  the  property  for  the  purpose  of  tax- 
ation was  not  involved  nor  considered  in  ei- 
ther of  the  cases  above  cited,  nor  was  any 
question  raised  as  to  tlie  propriety  of  list- 
ing the  property  in  the  name  of  the  non- 
resident trustee.  The  only  question  involved 
was  the  right  of  the  state  to  impose  the  tax. 
But,  as  said  in  Taylor  v.  Commonwealth, 
124  Va.  445,  450,  98  S.  E.  5,  section  492  of 
the  Code  of  1904,  as  amended,  undertakes  to 
fix  the  sitiis  for  taxation  of  intangible  prop- 
erty held  by  a  trustee  for  the  benefit  of  a 
person  over  21  years  of  age.  The  situs 
sought  to  be  fixed  is,  of  course,  a  situs  in 
this  state.  If  the  trustee  is  not  a  resident  of 
the  state,  then  as  to  the  fund  held  by  the 
trustee  there  is  no  trustee  for  the  purpose  of 
the  statute,  and  the  property  is,  under  the 
terms  of  the  statute,  to  be  listed  by  and 
taxed  to  the  beneficiary  in  the  county  or  cor- 
lx)ration  wherein  he  resides. 

We  find  no  error  in  the  judgment  of  the 
Hustings  court,  and  it  will  therefore  be  af- 
firmed. 

Affirmed. 

SAUNDERS,  J.,  did  not  participate  in  the 
above  decision,  having  died  in  November  last 


(132  Va.  11) 
BREEDLOVE  v.  HARDY. 

(Supreme  Court  of  Annpalg  of  Virginia. 
Jan.  19,  1922.) 

1.  Animals  ^=344— Wrongful  killing  of  dog  ao- 
tlonable. 

By  the  common  law,  and  also  under  Code 
1919.  H  2324.  declaring  dops  assessed  with  a 
license  tax  which  is  not  delinquent  to  be  per- 
sonal property  and  the  snbleot  of  larceny  or 
trespass,  an  action  is  maintainable  for  the 
wronj?ful,  nnlawfnl,  and  intentional  killing  of 
a  dog. 

2.  Animals  ^==>44 — Burden  on  defense  to  show 
Justification  for  killing  dog. 

In  an  action  for  the  wrongful  killing  of 
a  dog,  where  the  proof  of  the  killing  is  clear, 
the  burden  is  on  defendant,  who  justifies  his 
action,  to  show  the  necessity  therefor. 
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3.  Animals  ^=3>84— Dog  may  be  killed  In  de- 
fense of  domestic  animals. 

The  owner  of  domestic  animals  or  fowls 
bas  the  right  to  defend  them  from  injury 
through  the  attacks  of  dogs,  but  the  extent  of 
such  right  of  defense  necessarily  depends  on 
"whether  the  right  is  reasonably  exercised,  so 
as  to  make  it  lawful  and  justifiable. 

4.  Animals  <s=>85— Justification   for   killing   of 
dogs  held  for  Jury. 

Evidence  that  dogs  had  been  disturbing 
plaintiff's  turkeys  every  day  or  two  during  the 
-whole  summer,  and  that  on  a  particular  morn- 
ing they  drove  the  turkeys  over  on  a  neighbor's 
premises,  and  plaintiff  followed  with  a  gun  and 
found  them  after  the  turkeys,  though  they  had 
stopped  chasing  the  .turkeys  when  he  got  close 
enough  to  shoot,  made  a  question  for  the  jury 
whether  a  man  of  ordinary  prudence  would 
have  been  reasonably  led  to  believe  that  it 
was  necessary  to  kill  the  dogs  to  protect  the 
turkeys. 

5.  Animals  «=d84  —  Wanton  killing  of  dogs 
wrongful. 

While  an  owner  of  turkeys  bad  a  right  to 
kUl  dogs,  if  necessary,  in  defense  of  his  prop- 
erty, he  had  no  right  to  kill  them  wantonly,  or 
if  his  property  could  be  reasonably  protected 
without  such  killing. 

6.  Animals  <e=::>84— Statute  held  not  to  outlaw 
dogs  so  as  to  permit  unjustiflalile  killing. 

Acts  1918,  c.  390,  |  4.  making  it  the  duty 
of  the  game  warden  to  kill  any  dog  found  in- 
juring or  killing  domestic  animals  or  fowls, 
does  not  affect  the  qualified  property  which 
the  owner  of  the  dog  has,  or  extend  the  right 
of  an  owner  of  fowls  to  kill  dogs  in  the  defense 
of  his  property;  and  it  was  error  to  charge 
that  if  dogs  were  injuring  or  killing  domestic 
fowls  belonging  to  defendant  they  were  out- 
lawed and  the  owner  could  have  no  right  there- 
in, and  the  verdict  must  be  for  defendant 

7.  Appeal  and  error  <©=»  1064(1) —  Instruction 
for  defendant  If  dogs  Injuring  or  killing  tur- 
keys when  killed  held  harmful. 

In  an  action  for  killing  dogs  which  defend- 
ant claimed  were  chasing  his  turkeys,  an  in- 
struction that  if  the  dogs  were  injuring  or  kill- 
ing domestic  fowls  they  were  outlawed  and 
plaintiff  could  have  no  property  right  therein, 
and  the  verdict  must  be  for  defendant,  held 
harmful,  as  the  jury  may  have  ignored  applica- 
ble doctrines  of  law  contained  in  other  instruc- 
tions. 

Error  to  Circuit  Court,  Lunenburg  County. 

Action  by  A.  W.  Breed  love  against  Morris 
Hardy.  Judgment  for  defendant,  and  plain- 
tiff brings  error.     Reversed  and  remanded. 

Geo.  E.  Allen,  of  Victoria,  for  plaintiff  in 
error. 

Blaine  P.  Harman  and  W.  t».  Welbom, 
both  of  Roanoke,  for  defendant  in  error. 

PRENTIS,  J.  [1]  This  is  a  motion,  the 
object  of  which  is  to  recover  the  value  of 
two  doga,  alleged  to  have  been  wrongfully, 


unlawfully,  intentionally,  and  deliberately 
shot  and  killed.  There  was  a  verdict  and 
judgment  in  favor  of  the  defendant,  and  the 
plaintiff  assigns  error.  It  is  clear  that  such 
an  action  can  be  maintained;  it  being  well 
settled  at  common  law  that  the  possession 
of  a  dog  vests  the  owner  with  such  a  base 
or  qualified  property  as  that  he  can  main- 
tain a  dvil  action  for  the  unlawful  conver- 
sion, destruction,  or  injury  thereof.  Com- 
monwealth V.  MaclU),  3  Leigh  (30  Va.)  810; 
Davis  V.  Commonwealth,  17  Grat.  (48  Va.) 
618.  By  statute  in  Virginia  (Code  1919,  | 
2324),  dogs  which  have  been  assessed  with 
a  license  tax  which  is  not  delinquent  are 
personal  property,  and  may  be  the  subject 
of  larceny  as  well  as  of  malicious  or  unlaw- 
ful trespass. 

[2, 3]  Where  the  proof  of  the  killing  of  the 
dog  is  clear,  the  burden  is  then  upon  the  de- 
fendant,' who  Justifies  his  action,  to  show 
the  necessity  therefor.  In  this  case  the  de- 
fendant Justified  the  killing  because  he 
claimed  that  it  was  necessary  in  order  to 
protect  his  turkeys  and  chickens  from  re- 
peated attacks  and  injuries  by  these  dogs. 
His  right  may  be  thus  defined:  The  owner 
of  domestic  animals  or  fowls  has  the  right 
to  defend  them  from  Injury  or  destruction 
through  the  attacks  of  other  animals,  but 
the  extent  of  such  right  of  defense  necessa- 
rily depends  on  the  circumstances  and  neces- 
sities of  the  particular  case,  that  is,  whether 
or  not  the  right  is  reasonably  or  properly 
exercised,  so  as  to  make  it  lawful  and  Jus- 
tifiable. 

In  State  v.  Smith,  156  N.  C.  628,  72  S.  B. 
321,  36  L.  R.  A.  (N.  S)  910,  it  is  said  to  be 
the  settled  law  in  that  Jurisdiction : 

'*That  an  action  may  be  maintained  to  recover 
damages  for  the  unlawful  killing  or  Injuring 
of  the  dog  of  another,  but  if  the  dog  is  in  pur- 
suit of  a  domestic  animal,  and  *if  the  danger  to 
the  animal,  whose  injury  or  destruction  is 
threatened,  be  imminent  or  his  safety  presentiy 
menaced,  in  the  sense  that  a  man  of  ordinary 
pruden.ce  would  be  reasonably  led  to  believe 
that  it  is  necessary  for  him  to  kill  in  ^order 
to  protect  his  property,  and  to  act  at  once,  he 
may  defend  it,  even  unto  the  death  of  the  dog, 
or  other  animal,  which  is  about  to  attack  it.*  *' 
Scott  T.  Gates,  175  N.  C.  336,  95  S.  E.  552. 

[4]  As  a  general  proposition  it  may  be 
said  that,  where  this  defense  of  the  right  to 
kill  is  made,  the  question  is  one  of  fact  for 
the  Jury,  to  be  decided  after  due  considera- 
tion of  all  of  the  peculiar  circumstances  re- 
lating thereto.  Hubbard  v.  Preston,  90 
Mich.  221.  51  N.  W.  209,  15  L.  R.  A.  249,  30 
Am.  St.  Rep,  426;  Ten  Hopen  ▼.  Walker, 
96  Mich.  236,  55  N.  W.  657,  35  Am.  SU  Hep, 
598;  67  Am.  St.  Rep.  295,  note;  1  R.  C.  L. 
1124;  Thurston  v.  Carter.  112  Me.  361,  92 
Atl.  295,  L.  R.  A.  1915C,  359,  Ann.  Cas. 
1917 A,  389 ;  Crow  v.  McKown,  192  Ala.  480, 
1 68  South.  341,  L.  R.  A.  1915B,  372. 
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16]  The  defendant  having  testified  that  he 
knew  these  dogs  very  well,  but  did  n9t  know 
to  whom  they  belonged,  and  that  they  had 
been  coming  out  every  day  or  two  during  the 
whole  summer  disturbing  his  turkeys;  that 
they  frequently  came  on  his  place  and  ran 
his  turkeys  away,  and  that  on  the  morning 
on  which  they  were  killed  they  had  driven 
his  turkeys  off  over  on  a  neighbor's  prem- 
ises; that  he  got  his  gun  and  went  over  in 
the  field  where  they  were  and  found  them 
after  his  turkeys,  though  when  he  got  close 
enough  to  shoot  they  had  stopped  chasing- 
them — the  case  presents  a  question  for  the 
jury  as  to  whether  or  not  a  man  of  ordinary 
prudence  would  be  reasonably  led  to  believe 
that  it  was  necessary  for  him  to  kill  the  dogs 
in  order  to  protect  his  property.  No  hard 
and  fast  rule  can  be  laid  down,  but  in  such 
cases  the  parties  must  generally  accept  the 
verdict  of  the  Jury.  While  the  defendant 
had  the  right  to  kill  these  dogs,  if  necessary, 
in  the  defense  of  his  property,  he  had  no 
right  to  kill  tbem  wantonly,  or  if  his  proper- 
ty could  be  reasonably  protected  without 
such  killing.  So  that,  if  we  had  only  to  de- 
termine whether  the  court  erred  in  refusing 
to  set  aside  the  verdict  of  the  Jury,  we 
would  with  some  hesitation,  afiSrm  the  Judg- 
ment 

[6,  7]  The  other  errors  assigned  relate  to 
the  instructions,  and  in  a  case  like  this  the 
Jury  should  be  so  clearly  instructed  as  to 
leave  them  in  no  doubt  as  to  their  duty. 
The  instructions  here  given  appear  to  be 
both  confusing  and  confiicting,  but  the  only 
one  to  which  it  is  necessary  to  direct  special 
attention  is  instruction  No.  2,  which  reads 
thus: 

"The  coort  forther  instrocts  the  jury  that,  al- 
though they  may  believe  from  the  evidence  that 
the  defendant  did  kill  the  plaintifTs  dog  or 
dogs,  yet,  if  the  jury  further  believe  from  the 
evidence  that  at  the  time  the  defendant  killed 
the  plaintiff's  dog  or  dogs  the  said  dog  or  dogs 
was  or  were  injuring  or  killing  any  domestic 
fowls  belonging  to  the  said  defendant,  .under 
the  statute  law  of  Virginia,  the  life  of  said  dog 
or  dogs  became  forfeited,  and  it  became  the 
duty  of  the  warden  to  kill  said  dog  or  dogs 
in  any  manner  that  he  might  see  fit,  and  there- 
fore the  said  dog  or  dogs  became  outlawed, 
and  the  plaintiff  could  not  have  any  property 
right  in  the  said  dog  or  dogs  which  could  be 
the  subject  of  damages,  and  yon  must  there 
find  a  verdict  for  the  defendant." 

This  instruction  appears  to  be  based  upon 
the  statute  (section  4,  Acts  1918,  p.  622),  en- 
titled: 

"An  act  to  prevent  damage  and  injuries  by 
dogs,  and  to  provide  compensation  to  owners 
of  stock  so  injured;  to  provide  for  license  on 
•dogs,  and  to  provide  for  penalties  for  violation 
thereof" 

— ^which  provides,  among  other  things,  that 
iX  shall  be  the  duty  of  the  game  warden,  in 


case  "any  dog  be  found  killing,  Injuring  or 
chasing  sheep,  or  injuring  or  killing  any  do- 
mestic animals  or  fowls,"  to  kill  such  dog  in 
any  manner  he  may  see  fit.    The  instruction, 
it  will  be  observed,  is  mandatory,  to  the  ef- 
fect that,  because  it  was  the  duty  of  the 
game  warden  under  such  circumstances  to 
kill  dogs,  therefore  these  dogs  became  out- 
lawed, and  the  plaintiff  could  not  have  any 
property  right  in  them  which  could  be  the 
subject  of  damages,  and  upon  these  facts 
directed  a  verdict  for  the  defendant.    No  au- 
thority is  cited  for  this  proposition,  and  wo 
are  uuable  to  justify  such  a  conclusion.    The 
statute  relates  to  the  duties  and  powers  of 
the  game  warden.    It  does  not  refer  to,  and 
was  not  intended  to  deny  or  in  any  way  to 
affect,  the  qualified  property  which  the  own- 
er has  in  his  dog  or  to  extend  the  right 
of  a  defendant  to  kill  dogs  in  the  defense 
of  himself  or  his  property.     The  question 
as  to  what  would  have  been  the  rights  of 
the  game  warden  imder  the  circumstances 
disclosed  by  this  evidence  does  not  appear  to 
be  involved,  and  there  is  nothing  in  the  stat- 
ute, so  far  as  we  apprehend  it,  which  was 
intended  to  change  the  general  doctrines  ap- 
plicable to  cases  like  this.     The  Jury  may 
have   obeyed   this   instruction   and   Ignored 
every  other  doctrine  of  law  properly  appli- 
cable, or  contained  in  the  other  instructions, 
and  all  the  evidence  in  the  case,  except  the 
statement  that  the  dogs  had  chased  the  tur- 
keys, and  concluded  therefrom  that  they  were 
bound  to  find  a  verdict  in  favor  of  the  de- 
fendant   This  appears  to  us  so  clearly  to  be 
harmful  error  against  the  plaintiff  as  to  ne- 
cessitate a  reversal  of  the  case  and  a  resub- 
mission of  it  to  a  Jury  under  instructions 
which  fully  recognize  the  rights  of  the  par- 
ties as  herein  indicated. 
Beversed  and  remanded. 

SAUNDERS,  J.,  did  not  participate  In  the 
above  decision,  having  died  in  November 
last 

(132  Va.  1) 

APPALACHIAN   POWER   CO.  V.  COMMON- 
WEALTH  ex    rel.    NATIONAL   CAR- 
BIDE CORPORATION. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

19,  1922.) 

I.  Public  service  oommisslcns  ^=»3I— On  ap- 
peal frcin  order  fixing  rates  commission  must 
certify  facts  founds  and  not  merely  evidence. 

Under  Const.  {  156(f),  the  State  Corpora- 
tion Commission,  on  an  appeal  from  an  order 
fixing  rates,  must  certify  facts  found,  and  not 
merely  the  evidence  upon  which  its  order  is 
based,  as  otherwise  it  is  impossible  for  the  ap- 
pellate court  to  know  what  facts  or  conclusions 
to  give  the  prima  facie  presumption  of  cor- 
rectness, and  the  certificate  of  facts  should  be 
in  such  detail,  by  schedule  or  otherwise,  as 
to  the  several  items  which  must  be  considered 
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by  the  Commission  in  reaching  its  decision,  as  [  of   the   electric   power   consuming   capacity 


to  show  such  items  separately. 

2.  Constitutional  law  <@=>298(7)~Adoptlng  rate 
recommended  by  engineer  witiiout  regard  to 
pleadings  held  to  amount  to  a  denial  of  due 
process  of  law. 

Action  of  State  Corporation  Commission 
in  considering  the  report  of  an  engineer  and 
in  adopting  the  rate  thereby  recommended  for 
electric  power,  without  any  opportunity  given 
the  power  company  to  consider  such  report,  or 
to  present  its  views  on  the  subject,  such  re- 
poi^t  recommending  a  different  Icind  of  rate 
schedule  from  that  contemplated  by  the  plead- 
ings and  the  proofs  amounted  to  a  denial  of  a 
hearing  and  denial  of  due  process  of  law. 

Error  to  State  Corporation  Commission. 

Proceeding  by  the  Commonwealth  of  Vir- 
ginia, on  the  relation  of  the  National  Car 


of  approximately  15,^33,333  kilowatt  hours 
each,  or  approximately  46,000,000  total  kilo- 
watt hours,  per  annum;  to  purchase  such 
power  of  the  power  company  and  pay  there- 
for 3.3  mills  per  kilowatt  hour  for  secondary 
and  6  mills  per  kilowatt  hour  for  primary 
power,  the  minimum  charge  to  be  $50,000  per 
year,  which  should  begin  to  run  and  be  ef- 
fective from  the  date  of  the  completion  and 
putting  into  operation  of  the  power  com- 
pany's then  proposed  new  steam  plant  at 
Glen  Lyn,  Va.,  but  not  earlier  tilan  March  1^ 
1918.  Such  agreement  provided  that  the 
power  company  would  supply  to  the  carbide 
company  all  the  power  necessary  and  re- 
quired for  the  operation  of  said  plant,  such 
power  to  consist  of  primary  power  and  sec- 
ondary power,  secondary  power  being,  for  the 


bide   Corporation,   against  the  Appalachian   Purposes  of  the  agreement,  defined  to  be  the 


Power  Company  to  fix  electric  rates.  B^om 
an  order  of  the  State  Corporation  Commis- 
sion, the  Power  Company  brings  error.  Re- 
manded for  further  proceedings,  appeal  to 
be  considered  as  still  pending  for  certain  pur- 
poses. 

Robert  E.  Scott,  of  Richmond,  for  plain- 
tiff In  error. 

John  S.  Draper,  Jr.,  of  Pulaski,  and  H.  T. 
Hall,  of  Roanoke,  for  defendant  In  error. 

SIMS,  J.  This  is  an  appeal  of  the  Appa- 
lachian Power  Company  from  an  order  or 
judgment  of  the  State  Corporation  Commis- 
sion, entered  on  April  13,  1921,  in  the  pro- 
ceeding instituted  by  the  National  Carbide 


hydro,  or  water  generated  electric  power 
which  the  power  company  "may  have  avail- 
able from  time  to  time  over  and  above  the 
requirements  of  aU  its  other  customers"; 
all  other  power,  however  obtained,  being,  for 
the  purposes  of  the  agreement,  defined  to  be 
primary  power,  the  power  company  to  be  the 
sole  and  exclusive  Judge  of  whether  or  not 
and  when  it  has  secondary  power  available, 
its  Judgment  in  the  premises  to  be  conclusive 
and  binding  upon  the  carbide  company,  and 
the  power  company  guaranteed  that  it  would 
furnish  to  the  carbide  company  not  less  than 
15,000,000  kilowatt  hours  of  secondary  power 
per  annum. 

This  agreement  by  its  terms  was  to  be  in 
force  until  March  1,  1923,  with  the  option  to 


Corporation  by  its  petition,  filed  before  the   the  carbide  compan;  to  renerthTag^ment 


Commission  on  January  11, 1921,  praying  that 
the  rates  for  electric  power  furnished  the 
latter  by  the  former  (which  were  3.3  mills 
per  kilowatt  hour  for  secondary  power,  the 
power  company  guaranteeing  to  furnish  the 
carbide  company  with  not  less  than  10,000,000 
kilowatt  hours  of  secondary  power  per  an- 
num, and  7.2  mills  per  kilowatt  hour  for 
primary  power)  be  reduced  to  6  mills  per 
kilowatt  hour  for  primary  power,  aijd  that 
the  rate  for  secondary  power  remain  at  3.3 
mills  per  kilowatt  hour,  but  that  the  power 
company  be  required  to  guarantee  to  furnish 
the  carbide  company  not  less  than  16,000,000 
kilowatt  hours  of  secondary  power  per  an- 
num, which  would  have  the  practical  effect 
of  reducing  the  rate  on  secondary  power  also. 
It  appears  from  the  record  that  by  agree- 
ment in  writing  between  the  two  companies 
of  date  July  26,  1917,  the  carbide  company 
undertook  to  forthwith  design  and  construct 
a  plant  for  the  production  of  calcimn  carbide 
at  or  near  Ivanhoe,  Va.,  within  two  miles  of 
the  Power  Company's  hydro  power  station 


for  a  further  period  of  five  years,  the  rates, 
however,  for  such  further  period  to  be  fixed 
in  a  certain  way  set  forth  in  the  agreement, 
based  on  the  then  prevailing  cost  of  coaL 

At  the  time  this  agreement  was  entered  In- 
to the  business  of  the  power  company  had 
been  in  operation  only  about  five  years,  and 
was  in  process  of  development,  which  process 
was  expected  to  continue  and  did  thereafter 
continue  up  to  the  time  of  the  entry  of  the 
order  or  judgment  of  the  Commission  under 
review,  and,  as  appears  from  the  record.  Is 
likely  to  continue  to  further  develop  for 
many  years  in  the  future,  if  it  Is  aUowed  to 
receive  a  fair  return  upon  the  money  it  has 
actually  invested  and  which  good  business 
judgment  may  require  to  be  and  is  actually 
further  invested  in  the  business  in  order  to 
supply  the  growing  demands  of  the  public 
which  it  serves. 

The  power  company  filed  its  answer,  and 
evidence  was  introduced  both  in  behalf  of  the 
complainant  and  respondent    By  the  plead- 


No.  4,  and  f  uUy  equip  such  plant  with  an  j  ings  and  the  proof  there  were  a  number  of  is 
initial  installation  of  three  electric  furnaces  I  sues   of  fact  before   the  commission.     But 

^^For  ottMr  casM  see  sam«  topic  and  KEY-NUMBBB  in  «U  Key-Numbered  Digests  and  Indezei 
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there  Is  no  certificate  of  the  findings  of  fact 
by  the  Commission,  nor  any  opinion  or  any 
statement  of  the  reasons  upon  which  the  ac- 
tion of  the  Commission  appealed  from  was 
based,  both  of  which  are  required  by  clause 
of  section  156  of  the  Constitution.  Wr  have 
no  means  of  knowing  what  issues  of  fact 
the  Commission  considered  as  material  to  its 
decision,  what  its  findings  of  fact  were  on 
any  issue,  or  what  any  of  its  conclusions  of 
law  were  upon  the  Issues  of  law  presented. 

We  have  nothing  before  us  but  the  order 
of  the  Commission  appealed  from  and  such 
portions  of  the  evidence  as  have  been  certi- 
fied in  the  record,  much  of  it  conflicting,  and 
some  of  it  conflicting  on  subjects  about  which 
experts  seem  to  differ.  Seemingly  important 
exhibits  referred  to  in  the  testimony  of  wit- 
nesses as  filed  in  evidence  have  been  left  out 
of  the  record.  If  there  were  a  certificate  in 
the  record  of  facts  found  by  the  Commis- 
sion, that,  under  the  provisions  of  the  Con- 
stitution on  the  subject,  would  evidence  prima 
facie  what  such  facts  are;  and  the  holding 
of  such  prima  facie  case  to  be  conclusive  as 
to  all  facts  not  appearing  to  the  contrary 
from  the  record  as  presented  on  the  appeal 
would  be  a  result  of  which  the  appellant 
could  not  complain.  But  where  on  the  appeal 
there  is  neither  a  complete  record  nor  a  cer- 
tificate of  facts  found,  it  Is  impossible  for 
the  appellate  court  to  ascertain  what  the 
facts  are. 

The  order  appealed  from  states  that  the 
case  was  heard  before  the  Commission  *'upon 
the  testimony  and  briefs  of  complainant  and 
respondent  and  upon  the  report  of  the  Com- 
mission's engineer,"  and  the  chairman  of  the 
Commission  certified,  under  date  May  4, 1921, 
"that  the  folloiving  contains  and  sets  out  all 
of  the  facts  and  evidence  upon  which  the  ac- 
tion of  the  Commission  in  the  said  proceed- 
ing was  based,  and  which  are  essential  to  a 
proper  decision  of  the  appeal  to  be  taken  from 
such  action."  (Italics  supplied.)  This  cer- 
tificate is  at  the  conclusion  of  the  whole  rec- 
ord as  printed  and  presented  on  appeal,  ex- 
cept the  certificate  of  the  clerk  of  the  Com- 
mission that  proper  notice  was  given  of  the 
intention  to  apply  for  a  transcript  of  the  rec- 
ord as  the  basis  for  appeal  as  required  by 
statute,  and  except  the  report  of  the  Commis- 
sion's engineer,  Judson  C.  Dickerman,  which 
is  referred  to  in  said  order,  which  report  is 
dated  March  28,  1921,  was  filed  with  the 
Commission  that  day,  is  certified  by  the  chair- 
man of  the  Commission  under  date  July  22, 
1921,  and  appears  at  the  end  of  the  printed 
record. 

We,  of  course,  look  to  the  substance  and 
not  to  the  mere  form,  of  the  certificates  just 
mentioned.  We  take  the  certificate  to  refer 
to  what  appears  preceding,  and  not  *'follow- 
Ing,"  the  certificate.  It  is,  however,  a  cer- 
tifying of  the  evidence  merely,  and  not  of 


any  facts  within  the  meaning  of  the  constitu- 
tional requirements  aforesaid. 

[1]  In  the  absence  of  any  finding  of  facts 
by  the  Commission  or  any  <^inion  of  the 
Commission  or  statement  of  the  reasons  up- 
on which  its  action  appealed  from  was  based, 
touching  the  questions  involved  in  the  case, 
we  cannot  with  proper  efliciency  undertake 
to  consider  and  determine  "the  reasonable- 
ness and  justness  of  the  action  of  the  Com- 
mission." Indeed,  under  the  above-men- 
tioned provisions  of  the  Constitution  on  ^e 
subject,  it  may  be  seriously  questioned  wheth- 
er we  have  the  jurisdiction  to  do  so.  Cer- 
tainly, if  we  did  undertake  to  do  so,  we 
would  set  at  naught  the  plain  provisions  of 
the  Constitution  on  the  subject 

Clause  "f"  of  section  156  of  the  Oonstltu- 
tlon,  in  reference  to  appeals  from  the  State 
Corporation  Commission,  so  far  as  material, 
provides  as  follows: 

"*  *  •  The  chairman  of  the  Commission, 
under  the  seal  of  the  Commission,  shall  cer- 
tify to  the  apptellate  court  all  the  facts  upon 
which  the  action  appealed  from  was  based 
and  which  may  be  essential  for  the  proper  de- 
cision of  the  appeal.  ♦  ♦  •  The  Commission 
shall,  whenever  an  appeal  is  taken  therefrom, 
file  with  the  record  of  the  case,  and  as  a  part 
thereof,  a  written  statement  of  the  reasons 
upon  which  the  action  appealed  from  is  based, 
and  such  statement  shall  h.e  read  and  consid' 
ered  by  the  appellate  court,  upon  disposing  of 
the  appeal.  The  appellate  court  shall  have 
jurisdiction,  on  such  appeal^  to  consider  and 
determine  the'  reasonableness  and  justness  of 
the  action ,  of  the  Commission  appealed  from, 
as  well  as  any  other  matter  arising  under  such 
appeal:  provided,  however,  that  the  action  of 
the  Commission  appealed  from  shall  be  regard- 
ed as  prima  facie  just,  reasonable  and  correct 
•    •    • "     (ItaUcs  supplied.) 

These  constitutional  mandates  should  be 
obeyed  both  by  the  Commission  and  ours^ves 
in  all  cases,  including  the  case  before  us.  As 
the  Constitution  gives  to  action  of  the  Com- 
mission appealed  from,  the  prima  facie  pre- 
sumption of  correctness,  it  is  plain  that  it 
intends  that  the  commission  shall  certify  both 
the  facts  found  and  shall  also  state  the  con- 
clusions reached,  upon  which  the  action  ap- 
pealed from  is  based,  separately  from  the 
evidence  certified,  otherwise  it  would  be  im- 
possible for  the  appellate  court  to  know  to 
what  facts  or  conclusions  to  give  such  pre- 
sumption. Moreover,  the  language  of  the 
Constitution  expressly  requires  this  to  be 
done.  The  certificate  of  facts  also  should  be 
in  such  detail,  by  schedule  or  otherwise,  as 
to  the  several  items  which  must  be  consid- 
dered  by  the  Commission  in  reaching  its  de- 
cision, as  to  show  such  items  separately. 

Further,  it  appears  from  the  record  tliat 
the  tariff  of  rates  fixed  by  the  order  appealed 
from  follows  verbatim  the  tariff  recommended 
by  the  report  of  the  Commission's  engineer, 
Judson  C.  Dickerman,  which  was  dated  and 
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filed  before  the  OommiBsion  on  March  28, 
1921,  as  aforesaid,  but  a  few  days  befoxe  the 
order  appealed  from  was  entered ;  that  such 
tariff  departed  radically  in  character  from 
the  tariff  concerning  which  issues  were  made 
by  the  pleadings  and  upon  which  all  the 
proof  both  for  complainant  and  respondent 
was  taken,  in  that  it  does  not  fix  separate 
rates  upon  primary  or  secondary  power,  as 
both  complainant  and  respondent  contem- 
plated would  be  done,  but  a  uniform  fiat  rate, 
not  dealt  with  by  the  pleadings  or  the  proof ; 
and  that  neither  complainant  nor  respondent 
were  given  any  opportunity  to  consider  or 
object  to  such  report  or  its  conclusions  before 
it  was  considered  by  the  commission. 

One  of  the  assignments  of  error  before  us 
by  the  power  company  is  that  the  Commit 
sion  erred  in  receiving  said  report  and  in 
considering  same,  because: 


tti 


'(a)  It  was  made  and  returned  without  no- 
tice to  your  petitioner  and  received  and  con- 
sidered without  any  opportunity  to  it  to  except 
thereto  or  to  controvert  its  findings. 

"(b)  Its  findings  of  facts  are  contrary  to  the 
evidence  produced  before  the  Commission  and 
without  evidence  to  support  them. 


order  was  entered  was  necessarily  specula- 
tive, because  of  the  dates  at  which  it  was  in- 
troduced, the  accuracy  or  inaccuracy  of  which 
can  now  be  checked  up  by  comparison  with 
actual  conditions  and  results  which  have  fol- 
lowed the  entry  of  said  order  down  to  the 
time  at  which  the  case  is  again  taken  up  by 
the  Commission  for  further  consideration,  we 
feel  that  we  should  say  (practically  In  the 
language  of  another  portion  of  clause  "f"  of 
section  156  of  the  Ck)nstitution  not  above 
quoted)  that  we  deem  it  necessary,  in  the  in- 
terest of  Justice,  to  require  the  case  to  be 
further  investigated  by  the  Commission  and 
reported  upon  to  the  court,  in  the  event  of 
the  appeal  being  still  insisted  upon  by  appel- 
lant (together  with  a  certificate  of  such  ad- 
ditional evidence  as  may  be  tendered  before 
the  commission  by  any  party  in  interest),  be- 
fore the  appeal  is  finally  decided. 

The  case  will  accordingly  be  remanded  to 
the  Commission  for  further  proceedings,  and 
for  certificate  of  facts  upon  which  the  final 
action  of  the  Commission  may  be  based,  and 
for  a.  written  statement  by  the  Commission 
of  the  reasons  upon  which  such  action  is 
based,  in  the  event  of  the  appeal  being  still 


/±^!i«!.l^^'!Trl!!.^.L!!^!£  'l^^J*  !!  I  ^^^isted  upon  by  appeUant,  aU  in  accordance 

with  the  views  expressed  in  this  opinion. 
Meanwhile,  the  appeal  will  be  considered  as 
still  pending  in  so  far  as  the  respective  rights 
of  the  two  companies  are  concerned,  «nd  no 
order  as  to  costs  will  be  entered  at  this  time. 
Bemanded  for  further  proceedings. 


unjust,  insufficient,  and  confiscatory,  and,  if 
put  into  effect,  will  deprive  your  petitioner  of 
its  property  without  just  compensation  and 
without  due  process  of  law,  contrary  to  the 
(institution  of  the  United  States  in  such  case 
made  and  provided." 

[2]  We  think  that  this  assignment  of  error 
is  certainly  in  part  well  taken.  In  view  of 
the  fact  that  the  report  in  question  recom- 
mended a  different  kind  of  rate  schedule 
from  that  contemplated  by  the  pleadings  and 
with  reference  to  which  the  proof  for  both 
the  i)ower  company  and  the  carbide  company 
was  taken,  the  action  of  the  Ck>m'miss»ion  in 
considering  such  report  and  in  adopting  the 
rate  thereby  recommended,  without  any  op- 
portunity given  the  power  company  of  con- 
sidering such  report,  or  the  subject  of  the 
uniform  fiat  rate,  which  was  fixed  by  the 
order  appealed  from,  or  of  presenting  its 
views  on  the  subject  by  exception  to  such 
report,  or  otherwise,  before  the  order  ap- 
pealed from  was  entered  amounted  to  a  de- 
nial of  a  hearing  to  the  power  company  on 
the  subject;  that  is  to  say  the  Commission 
in  such  action  deprived  the  power  company 
of  due  process  of  law.      • 

The  case  will  have  to  be  remanded  to  the 
Commission  for  further  proceedings.  That 
being  so  as  the  evidence  in  the  record  with 
reference  to  many  of  the  elements  entering 
into  the  expected  cost  of  the  service  follow- 
ing the  entry  of  the  order  appealed  from  and 
with  reference  to  the  actual  net  return  to  the 
power  company  expected  to  result  from  the 
rates  which  have  been  in  force  since  that 


KELLY,  P.,  absent 

SAUNDERS,  J.,  did  not  participate  in  the 
above  decision,  having  died  in  November  last 


(132  Va.  54) 
NUSBAUM  V.  CITY  BANK  &  TRUST  CO. 

(Supreme    Court  of   Appeals   of   Virginia 
Jan.  19,  1922.) 

1.  Bankruptcy  <©=»I5I— Trustee^s  title  it  very 
broad  one. 

The  rights  of  the  trustee  in  bankruptcy  are 
not  limited  to  the  rights  of  a  judgment  creditor 
holding  an  execution  returned  unsatisfied,  giv- 
en him  by  Bankruptcy  Act,  S  47a,  as  amended 
by  Act  June  25,  1910  (U.  S.  Comp.  St  §  9631), 
but  under  other  sections  of  the  act  he  takes 
all  the  rights  of  the  bankrupt  in  his  property, 
and  all  of  the  rights  of  the  creditors,  including 
the  right  to  set  aside  conveyances  which  bind 
the  bankrupt,  and  takes  title  to  certain  prop- 
erty which  the  bankrupt  has  voluntarily  part- 
ed with,  and  could  not  reclaim. 

2.  Principal  and  agent  ^=> 1 45 (I)— Under  sign 
statute,  property  consigned  to  trader  for 
sale  may  be  seized  by  creditors. 

Under  the  Virginia  Traders'  Act  (Code 
1919,  §  5224),  providing  that,  if  a  trader  m 
his  own  name  fails  to  disclose  the  name  of  his 
principal  or  partner  by  a  conspicuous  sign  and* 
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published  notice,  all  property  acquired  or  used 
in  the  bnaineBs  shall  be  liable  for  his  debts,  a 
motor  truck,  consigned  by  the  manufacturer  to 
a  corporation  engaged  in  selling  such  trucks 
in  its  own  name  for  sale  by  the  corporation, 
is  subject  to  the  debts  of  the  corporation. 


3.  Bankniptoy  ^=s»  1 59— Circumstances  oontti- 
tuting  "unlawful  preference"  stated. 

Preference  is  unlawful  under  the  Bank- 
ruptcy Act  (U.  S.  Comp.  St.  Si  9585-9656)  if 
made  within  the  prescribed  four  months,  at  a 
time  when  the  party  making  it  was  insolvent, 
if  the  property  transferred  was  such  that  his 
creditors  had  the  right  to  have  it  subjected  to 
their  claims,  if  he  intended  to  create  a  prefer- 
ence, and  if  the  transferee  had  reasonable 
cause  of  belief  that  the  transferor  had  such  in- 
tention. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Unlawful  Prefer- 
ence.] 

4.  Bankniptoy  ^=s>l65(2)  —  Trustee  can  set 
aside  preferential  payment  made  by  proceeds 
from  property  subject  to  debts. 

Where  the  bankrupt  had  made  a  payment 
to  a  creditor,  within  four  months  of  bankrupt- 
cy, from  the  proceeds  of  a  sale  of  a  motor 
truck  consigned  to  it.  for  sale  under  circum- 
stances entitling  the  bankrupt's  creditors  to 
subject  the  truck  to  payment  of  their  claims, 
the  trustee  in  bankruptcy  can  have  the  payment 
set  aside. 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Motion  by  Bertram  S.  Nusbaum,  as  trustee 
In  bankruptcy  for  Gatewood  &  Steinbaugh, 
Inc.,  against  the  City  BanU  &  Trust  Com- 
pany, to  set  aside  an  illegal  transfer,  where- 
by the  bank  had  obtained  a  preference.  The 
trial  judge  set  aside  a  verdict  for  plaintiff 
as  contrary  to  the  law  and  the  evidence,  and 
entered  judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed,  and  judgment 
entered  for  plaintiff  in  accordance  with  the 
verdict 

Jas.  G.  Martin  and  Chas.  L.  Kaufman, 
both  of  Norfolk,  for  plaintiff  in  error. 

La.  B.  Cox,  of  Norfolk,  for  defendant  in  er- 
ror. 

PRENTIS,  J.  The  plaintiff,  Bertram  S. 
Nusbaum,  trustee  in  bankruptcy  for  Gate- 
wood  &  Steinbaugh,  Inc.,  filed  his  motion 
against  the  City  Bank  &  Trust  Company,  al- 
leging that  there  had  been  an  illegal  transfer, 
within  the  four  months  preceding  the  filing 
of  the  petition  in  bankruptcy,  whereby  tbe 
bank,^  as  creditor  of  the  bankrupt,  had  ob- 
tained a  greater  percentage  of  its  debt  than 
any  other  creditor  of  the  same  class,  and 
that  when  the  transfer  was  made  the  cred- 
itor had  reasonable  cause  to  believe  that 
such  transfer  would  result  in  such  a  prefer- 
ence. There  was  a  jury  trial,  and  a  verdict 
in  favor  of  the  plaintiff,  which  the  Judge  of 
the  trial  court  set  aside  as  contrary  to  the 


law  and  the  evidence,  and  thereapoo  entered 
judgment  in  favor  of  the  defendant,  which 
is  here  for  review. 

The  pertinent  facts  as  to  which  there  ia 
no  conflict  are  these:    The  bankrupt  corpo- 
ration filed  its  petition  October  14,  1919,  and 
was  subsequently  adjudicated  a  bankrupt      It 
was  engaged  as  a  trader  in  buying  and  sell- 
ing automobile  accessories  and  supplies  and 
in  repairing  such  vehicles,  and  transacted  all 
of  its  business  in  its  corporate  name.  Gate- 
wood  &  Steinbaugh,  Inc.    It  had  ordered  30 
automobile  trucks  from  Larrabee-Deyo  Mo- 
tor Truck  Company,  Inc.,  under  a  condition- 
al sale  contract,  to  be  delivered  at  stated 
intervnls,    for    resale,    which    contract    was 
never  recorded.     Only  one  of  these  trucks 
appears    to   have   been   delivered,    and    the 
agreement  with  reference  thereto  appears  to 
have  been  subsequently  changed,  and  there- 
after, on  October  1,  1919,  it  was  agreed  that 
this  truck  should  be  held  under  a  consign- 
ment contract,  with  the  power  to  the  consign- 
ee to  sell  and  obligation  to  account  for  the 
proceeds  thereof  to  the  consignor,  Larrabee- 
Deyo  Motor  Truck  Co.,  Inc.   This  contract  was 
never  recorded.     R.  A.  Williams,  secretary  of 
the  bankrupt  corporation,  a  few  days  after 
the  date  of  this  consignment  contract,  stored 
the  truck  in  his  own  name  with  the  Southgate 
Terminal  Corporation  on  October  3,  sold  it 
October   8   for   $2,350,   and    paid   the   bank 
$2,250  in  settlement  of  five  notes  of  the  cor- 
poration, of  which  only  $800  was  then  due, 
the  said  Williams  at  the  time  being  liable 
therefor  as  indorser;    the  effect  of  which 
was  to  enable  the  bank  to  obtain  a  greater 
percentage  of  its  debt  than  any  other  cred- 
itor of  the  same  dass. 

In  the  administration  of  the  Bankruptcy 
Law,  it  is  perfectly  well  settled  that  the 
state  statutes  enacted  for  the  protection  of 
creditors  are  given  full  force  and  effect,  so 
far  as  they  are  not  in  conflict  with  the 
Bankruptcy  Law.  It  follows,  therefore,  that 
a  preference  or  transfer  may  be  unlawful  or 
fraudulent  under  the  statutes  of  one  state 
which  under  identical  circumstances  would 
be  held  valid  in  another  state.  In  most  of 
the  states,  in  the  absence  of  a  controlling 
statute,  where  there  is  such  a  bailment  as 
here  appears,  the  title  of  the  bailor  is  su- 
perior to  that  of  the  trustee  in  bankruptcy 
who  takes  no  title  thereto,  even  If  In  the 
bankrupt's  possession  at  the  time  of  his  ap- 
pointment, and  the  trustee  could  not  set 
aside  a  transfer  thereof  by  the  bankrupt  in 
anticipation  of  bankruptcy. 

The  learned  judge  of  the  trial  court  appears 
to  rest  his  judgment  largely  upon  the  lan- 
guage of  section  47a  of  the  Bankruptcy  Act, 
as  amended  in  1910  (U.  S.  Oomp.  St  |  9631), 
where  it  is  said  that  the  trustee  "shall  be 
deemed  vested  with  all  the  rights  •  •  • 
of  a  judgment  creditor  holding  an  ezecutlcm 
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^  ^  ^  returned  unsatisfied,*'  as  though 
that  language  and  that  section  defined  and 
limited  all  of  the  trustee's  rights. 

[1]  There  are,  however,  several  other  sec- 
tions of  the  act  which  define  the  trustee^s 
rights,  duties,  and  powers.  He  takes  not 
only  all  of  the  rights  of  the  bankrupt  in  his 
property,  having  power  to  set  aside  certain 
transactions,  but  he  also  succeeds  to  all  of 
the  rights  of  creditors  of  the  bankrupt,  in- 
cluding the  right  to  set  aside  conveyances 
which  bind  the  bankrupt,  and  takes  title  to 
certain  property  with  which  the  bankrupt 
has  voluntarily  parted  and  could  not  re- 
claim. It  is  said  in  2  Remington  on  Bank- 
ruptcy, p.  W3,  that — 

"It  is  doubtless  tnxe  that  the  trustee's  title 
since  the  amendment  of  1910  is  the  most  ezten* 
sive  and  complete  of  any  in  jurisprudence." 

In  Brown  v.  Crawford  (D.  C.)  252  Fed. 
252,  this  statement  appears: 

"The  property  to  which  the  trustee  succeeds 
is  that  which,  prior  to  the  filing  of  the  petition 
in  bankruptcy,  the  bankrupt  could  by  any  means 
have  transferred,  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process 
against  him.  Section  7a,  Bankruptcy  Act  (Act 
July  1,  1898,  c.  541,  30  Stat.  548,  Comp.  Stat. 
1916,  S  9591).  This  covers  any  interest  in  the 
property  Uie  bankrupt  may  have  had,  however 
minute,  that  was  subject  to  transfer  by  him, 
or  levy  and  sale  by  judicial  process.  The  stat- 
ute is  designed  to  be  so  broad  and  searching  as 
to  comprise  all  property  that  the  bankrupt 
may  have  that  may  be  of  use  or  benefit  to  him, 
however  small.  •  •  ♦  The  statute  deals 
with  the  property  of  the  bankrupt,  not  with 
that  of  another,  and  is  designed  to  vest  the 
trustee  vnth  the  broadest  rights,  remedies  and 
powers  commensurate  with  possessing  himself 
of  the  property  of  the  bankrupt  for  the  benefit 
of  the  creditors.  It  not  only  vests  the  trustee 
with  the  rights  of  the  bankrupt,  standing  in 
his  shoes,  but  with  all  the  rights  of  a  creditor, 
whether  he  or  the  court  is  in  or  out  of  pos- 
session.** 

The  case  of  Acme  Harvester  Co.  v.  Beek- 
man  Lumber  Co.,  222  U.  S.  300,  32  Sup.  Ct 
96,  56  L.  Ed.  208,  which  is  cited  in  the  opin- 
ion of  the  trial  judge,  does  not  appear  to  us 
to  be  enlightening  here,  because  the  question 
there  decided  was  that  an  attachment  could 
be  prosecuted  in  a  state  court,  notwithstand- 
ing there  had  been  a  petition  in  bankruptcy 
filed,  where  the  bankruptcy  was  never  ad- 
judicated, but  with  the  sanction  of  the  fed- 
eral  court  the  property  of  the  debtor  was 
held  by  a  creditors*  committee  for  five  years. 

The  other  case  cited  is  Bailey  v.  Baker  Ice 
Machine  Co.,  239  U.  S.  268,  36  Sup.  Ct..  50, 
60  li.  Ed.  275.  The  question  there  was 
whether  a  contract  of  conditional  sale,  with 
a  chattel  mortgage  back,  securing  the  defer- 
red installments  of  purchase  money,  executed 
more  than  four  months  before  the  bankrupt- 
cy, but  recorded  within  less  than  that  period 
before  the  bankruptcy,  could  be  set  aside  as 
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an  unlawful  preference;  and  it  was  held 
that  the  mere  recordation  of  the  paper  with- 
in four  months  was  not  to.  be  construed  as  an 
unlawful  transfer  within  the  meaning  of 
the  act. 

[21  The  determination  of  the  precise  ques- 
tion here  involved  depends  upon  whether  or 
not  the  automobile  truck  and  its  proceeds 
were  assets  in  the  possession  of  the  bank- 
rupt which  could  have  been  subjected  by  its 
general  creditors,  and  its  liability  to  be  thus 
subjected  depends  upon  whether  or  not  the 
automobile  and  the  proceeds  arising  from  its 
sale  were  acquired  by  the  bankrupt  as  a 
trader  within  the  meaning  of  the  Virginia 
Traders'  Act  (Code  1919,  S  5224).  That  act 
provides  that,  if  any  person  transact  busi- 
ness as  a  trader  in  his  own  name,  and  fail 
to  disclose  the  name  of  his  principal  or 
partner  by  a  sign  in  letters  easy  to  be  read, 
placed  conspicuously  at  the  house  wherein 
such  business  is  transacted,  and  also  by  a 
notice  published  for  two  weeks  in  a  news- 
paper (if  any)  printed  in  the  city,  town,  or 
county  wherein  the  same  is  transacted,  then 
all  the  property,  stock,  and  choses  In  action 
acquired  or  used  in  such  business  shall,  as 
to  the  creditors  of  any  such  person,  be  li- 
able for  his  debts. 

That  this  corporation  was  a  trader  en- 
gaged in  the  business  of  barter  and  sale  of 
certain  classes  of  merchandise  is  perfectly 
apparent,  and  we  know  of  no  sufficient  rea- 
son for  holding  that  the  automobile  truck 
and  its  proceeds  here  involved  were  not  ac- 
quired by  the  bankrupt  as  a  trader.  The 
evidence  discloses  that  it  had  but  one  busi- 
ness, and  no  other  reason  for  acquiring  it 
except  to  sell  it 

In  Edmunds  v.  Hobble  Piano  Co.,  97  Va. 
588,  34  S.  B.  472,  this  court  held  that  pianos 
and  organs  which  were  consigned  to  the 
Hobble  Piano  Company  for  sale  under  writ- 
ten contracts  were  assets  in  the  possession 
of  the  Hobble  Piano  CJorapany,  liable  for 
the  satisfaction  of  the  general  creditors  of 
that  company,  and  in  this  connection  used 
this  language: 

*'If  it  were  held  otherwise,  any  trader  doing 
business  under  a  general  merchant's  license, 
apparently  on  his  own  account,  could  fill  his 
storeroom  with  consigned  goods,  create  the 
impression  that  he  was  the  owner,  obtain  cred- 
it upon  the  faith  thereof,  and  when  his  credi- 
tors demanded  payment,  make  known  for  the 
first  time  that  the  goods  were  not  his;  and  thus 
he  and  those  who  had  intrusted  him  with  their 
goods  could  perpetrate  a  fraud  upon  his  credi- 
tors. To  prevent  just  such  frauds,  was  one 
of  the  objects  of  the  statute.** 

See  13  Va.  Law  Reg.  172 ;  Hoge  v.  Turner, 
96  Va.  632,  32  S.  B.  291;  Partlow  t.  Llck- 
Uter,  100  Va.  631,  42  S.  E.  671. 

[3]  The  rule  is  that  a  preference  is  unlaw- 
ful under  the  Bankruptcy  Act  if  made  within 
the  prescribed  four  months,  if  It  be  alleged 


866 


no  SOUTHEASTERN  REP0ItT£3B 


(Va. 


and  proved  that  at  the  time  of  the  transfer 
the  party  making  it  was  Insolvent,  that  the 
property  transferred  was  such  that  his  cred- 
itors had  the  right  to  have  it  subjected  to 
their  claims,  that  he  intended  to  create  a 
preference,  and  that  the  transferee  had 
reasonable  cause  to  believe  that  the  trans- 
feror had  such  an  intention.  In  re  Leech, 
171  Fed.  625,  96  C.  0.  A.  424,  22  Am.  Bankr. 
Rep.  699. 

In  Chesapeake  Shoe  CJo.  v.  Seldner,  122  Fed. 
594,  58  O.  0.  A.  261,  it  is  held  that  the  trus- 
tee in  bankruptcy  of  a  merchant  doing  busi- 
ness in  this  state  in  his  own  name  takes  ti- 
tle, under  the  Virginia  statute,  to  all  the 
stock  in  his  store  including  goods  held  by 
him  on  consignment  to  which  he  had  no  title 
as  between  himself  and  the  consignor. 

In  the  recent  case  of  Virginia  Book  C3o.  v. 
Sites,  254  Fed.  46,  165  0.  C.  A.  456,  this  ap- 
pears: The  bankrupt  trader  had  been  for  a 
year  or  more  the  local  agent  of  the  Virginia 
Book  Company  at  Salem,  Va.,  for  the  sale 
on  commission  of  schoolbooks,  consigned  to 
him  under  an  unrecorded  contract  by  which 
the  legal  title  of  the  books  remained  in  the 
book  company.  Two  days  before  the  peti- 
tion in  bankruptcy  was  filed,  and  when  the 
book  company  had  reasonable  cause  to  be- 
lieve that  the  trader  was  insolvent.  It  can- 
celed his  agency  and  repossessed  itself  of 
such  of  the  books  as  he  then  had.  Upon  pe- 
tition of  the  trustee  in  bankruptcy,  it  was 
held  that,  by  virtue  of  the  Traders'  Act  and 
its  construction  by  the  Virginia  courts,  the 
trustee  could  recover,  and  that  the  return  of 
the  books  to  the  consignor  under  such  cir- 
cumstances was  a  voidable  preference  under 
the  Bankruptcy  Act  (U.  S.  Comp.  St.  if 
9585-9656). 

[4]  Observe  that  in  the  case  here  under 
review  there  is  no  question  between  the  trus- 
tee and  the  original  vendor,  who  was  also 
consignor  of  this  automobile  truck,  nor  be- 
tween an  Innocent  purchaser  thereof  for 
value  and  the  trustee.  The  question  here  at 
issue  is  between  the  trustee  and  the  bank, 
as  a  creditor  of  the  bankrupt,  who,  by  means 
of  tlie  transaction  which  is  attacked,  has 
received  a  greater  i)ercentage  of  its  debt  than 
the  other  creditors. 

Mississippi  has  a  statute  quite  similar  to 
the  Virginia  Traders*  Act  A  company  deal- 
ing in  hardware,  which  had  transacted  busi- 
ness in  its  own  name,  when  adjudicated  a 
bankrupt  had  in  its  possession  as  agent  for 
the  manufacturer  an  engine  which  it  had 
been  demonstrating  in  the  hope  of  making 
a  sale.  In  an  action  brought  by  the  trustee 
in  bankruptcy  against  the  manufacturer  of 


the  engine,  it  was  held  that  because  of  tliis 
statute  the  creditors  were  entitled  to  treat 
the  engine  as  the  property  of  the  bankrupt 
company,  and  that  the  trustee  in  bankruptcy 
was  entitled  thereto.  Gillaspy  v.  Interna- 
tional Harvester  Co.  of  America,  109  Miss. 
136,  67  South.  904. 

Unless  this  line  of  cases  is  to  be  repudiated, 
it  seems  clear  to  us  that  the  trial  court  erred 
in  setting  aside  the  verdict    The  main  pur- 
pose of  the  Bankruptcy  Act  is  to  enforce 
equality  as  between  the  creditors  of  the  same 
class,  and  hence  it  avoids  all  preferences  made 
within  the  four  months  preceding  the  filing: 
of  the  petition  in  bankruptcy.    It  is  perfect- 
ly clear  from  the  authorities  that,  if  the  au- 
tomobile truck  had  not  been  sold  at  the  time 
the  petition  was  filed,  it  would  have  consti- 
tuted a  part  of  the  assets  of  the  bankrupt 
for  distribution  among  its  creditors.     It  is 
also  clear  that,  if  the  proceeds  of  such  sale 
had  been  held  by  the  bankrupt  at  that  time, 
they  would  have  passed  as  a  part  of  his  as- 
sets to  the  trustee  in  bankruptcy.    It  seems 
to  us  to  follow  logically  and  inevitably  that, 
as  either  the  property  or  the  proceeds  aris- 
ing from  its  sale  could  have  been  subjected 
by  the  general  creditors  to  their  debts  under 
the  Virginia  statute,  so  the  disposition  there- 
of by  the  bankrupt  for  the  benefit  of  one 
creditor,  in  diminution  of  the  assets  to  whidi 
all    the   creditors    could    have   resorted,   is 
clearly  within   the  Inhibition  of  the  Bank- 
ruptcy Act    Such  property,  being  liable  un- 
der the  Virginia  statute,  is  quoad  his  cred- 
itors like  the  other  i»-operty  of  the  trader 
to  which  he  has  absolute  title,  and  hence  in 
case    of   bankruptcy   constitutes   assets   for 
distribution  to  his  creditors.     If  we  consid- 
ered  the  question   an  open   one,  we  might 
elaborate   the  reasons  for   this   conclusion; 
but,  following  the  cases  which  we  have  cited, 
we  regard  it  as  closed,  and  however,  great 
the  possible  hardship   may   be  in   some  in- 
stances, those  who  deal  with  merchants  in 
Virginia  should  take  notice  of  the  Virginia 
Traders*  Act,  and  be  observant  of  the  risks 
they  incur,  as  well  as  of  the  advantages  ac- 
cruing thereunder. 

The  Judgment  of  the  trial  court  in  favor 
of  the  defendant  will  therefore  be  reversed, 
and  we  will  enter  Judgment  here  in  accord- 
ance with  the  verdict  of  the  Jury  in  favor  of 
the  plaintiff. 

Reversed. 

BURKS,  J.,  absent 

SAUNDERS,  J.,  did  not  participate  in  the 
above  decisions,  having  died  in  November 
last 
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STEVENSON  V.  SPIVEY. 

(Supreme  Court  'of  Appeals  of  Virginia. 
Jan.  19,  1922.) 


1.  Injunction   <s=>62(3)— Lot   ow'ner   may 
strain  violation  of  building  restriotion  by  ad- 
joining owner. 

A  lot  owner  may  enjoin  adjoining  owner 
from  constructing  buildings  in  violation  of  build- 
ing restrictions  in  deeds  if  such  adjoining  own- 
er is  bound  by  such  restriction,  and  the  restric- 
tion was  inserted  in  conformity  with  and  as  a 
part  of  an  execution  of  a  general  plan  for  the 
development  of  a  known  and  well-defined  prop- 
erty of  which  the  lots  are  a  part,  and  the  gen- 
eral scheme  was  intended  for  the  benefit  of  all 
the  lots  in  the  territory. 

2.  Injunction  ^=s>62<3)— Restrictive  covenants 
enforced,  but  are  noit  favored. 

Courts  of  equity  will  enforce  restrictive 
building  covenants  in  conveyances  of  real  es- 
tate where  the  intention  of  imrties  is  clear  in 
creating  them,  and  the  restrictions  are  reason- 
able, but  they  will  not  be  aided  or  extended  by 
implication,  and  the  burden  rests  upon  the 
person  relying  upon  such  a  covenant  to  bring 
himself  within  its  terms,  especially  where  he  is 
not  a  party  to  the  instrument  containing  the 
restriction. 

3.  Covenants  <s=>69< 2)— Assumed  that  build- 
ing restrictions  were  intended  to  Inure  only 
to  benefit  of  grantor. 

In  order  for  a  building  restriction  to  operate 
as  between  subsequent  grantees  of  different  ad- 
jacent lots  or  parcels  of  the  same  original 
tract,  it  must  appear  from  the  instrument,  ex- 
pressly or  by  a  fair  interpretation  thereof,  that 
it  was  inserted  for  that  purpose,  as  otherwise 
it  will  be  assumed  that  it  was  intended  by  the 
parties  to  the  original  deed  to  inure  only  to 
the  benefit  of  the  grantor,  or  his  heirs  and  as- 
iiffoa. 

Appeal  from  Hustings  Court  of  Porta- 
mouth. 

Suit  by  James  T.  Stevenson  against  B. 
Splvey.  Decree  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

Mann  &  Tyler,  of  Norfolk,  for  appellant 
J.  Edward  Cole,  of  Norfolk,  for  appellee. 

KBLLT,  P.  This  is  an  injunction  suit 
brought  by  Stevenson  against  Spivey  to  re- 
strain the  latter  from  violating  a  building 
restriction  contained  in  a  deed  from  one  of 
bis  remote  grantors.  The  decree  appealed 
from  denied  the  relief  prayed  for,  and  Ste- 
venson assigns  error. 

By  deed  dated  June  12,  1901,  the  Port 
Norfolk  Land  Company  conveyed  to  one  T. 
V.  Owens  a  certain  lot  designated  on  one  of 
that  company's  recorded  plats  as  No.  443. 
Immediately  following  the  granting  clause 
and  the  covenants  of  title  the  deed  contained 
this  sentence:  "No  building  to  be  erected 
within  twenty-five  (25)  feet  of  the  front  line 
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of  said  lot"  By  three  sucoBBsiye  mesne  con- 
veyances, the  last  of  which  was  dated  July 
13,  1914,  this  lot  passed  to  and  became  the 
property  of  the  defendant,  Splvey.  Neither 
of  the  intermediate  conveyances  contained 
any  building  restriction  whatever,  or  any 
reference  to  any  such  restriction  in  the  first 
deed. 

By  deed  of  May  11,  1905,  the  said  Port 
Norfolk  Land  Company  conveyed  to  com- 
plainant, James  T.  Stevenson,  lot  No.  445  as 
designated  on  the  plat  aforesaid.  This  deed 
contained  the  same  building  restriction  which 
was  embodied  in  the  conveyance  from  the 
land  company  to  Stevenson,  to  wit: 


"No  building  to  be  erected  within  twenty-five 
(25)  feet  of  the  front  Une  of  said  lot" 

Lots  443  and  445,  each  has  a  frontage  of 
40  feet  on  Maryland  avenue,  and  each  runs 
back  between  parallel  lines  a  depth  of  140 
feet.  Between  these  twt)  lots  is  lot  444, 
fronting  on  the  same  street  being  of  the  same 
size  and  dimensions  as  each  of  the  other  two; 
and  immediately  adjacent  to  lot  445  on  th» 
other  side  is  lot  446,  of  like  frontage,  size,  and 
dimensions.  Lot  444  is  owned  by  Splvey  and 
lot  446  by  Stevenson.  Lot  444,  acquired  by 
Spivey  in  the  same  deed  with  lot  443,  waa 
conveyed  to  Spivey's  predecessor  in  title  by 
the  Port  Norfolk  Land  Company  without  any 
building  restriction,  and  no  such  restriction 
appeared  in  any  subsequent  conveyance 
thereto.  Lot  446,  owned  by '  Stevenson,  was 
originally  conveyed  to  one  of  his  predecessors 
in  title  without  restriction. 

[1]  Stevenson  resides  on  lot  445,  Spivey's 
intervening  lot  444  is  vacant  and  he  resides 
on  lot  443,  whereon  be  has  a  combined 
dwelling  and  storehouse,  and  he  is  now  pro- 
posing to  extend  the  front  of  his  storehouse 
practically  up  to  the  front  line  of  the  lot 
This  will  contravene  the  terms  of  the  build- 
ing restriction  in  the  original  deed  from  the 
land  company  and  entitles  the  complainant 
to  an  injunction,  provided  the  defendant  is 
bound  by  that,  restriction.  Spilling  v. 
Hutcheson,  111  Va.  179,  68  S.  B.  250. 

The  first  proposition  advanced  by  the  ap- 
pellant, and  the  one  chiefiy  relied  upon  here 
as  a  ground  for  a  reversal  of  the  decree  of 
the  lower  court,  is  that  the  restriction  in 
the  deed  from  the  land  company  to  Owens 
was  inserted  in  conformity  with  and  as  a 
part  of  the  execution  of  a  general  plan  for 
the  development  of  a  certain  known  and 
well-defined  part  of  the  property  of  which 
lot  443  was  a  part  this  general  scheme  be- 
ing intended  for  the  benefit  of  all  the  lots 
in  that  territory,  those  sold  as  well  as  thoSe 
retained  by  the  company,  and  that  therefore 
the  covenant  or  restriction  runs  with  the 
land,  and  binds  the  lot  owned  by  Spivey, 
even  though  the  subsequent  deeds  through 
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whicb  he  derlyed  title  CQntained  no  such  re- 
striction. With  the  understanding  that  this 
contention  distinctly  embraces  the  idea  of  an 
intention  to  mutually  benefit  by  the  general 
scheme  alleged,  the  lots  sold  as  well  as  those 
retained  by  the  grantor,  and  that  this  in- 
tention actuated  both  the  grantor  and  the 
grantee,  the  legal  proposition  here  relied 
upon  by  the  appellant  is  well  settled,  was  ex- 
pressly recognized  and  approved  by  the 
lower  court,  and  is  not  challenged  by  the 
appellee.  2  Min.  Real  Prop.,  f  1119,  p.  1215 ; 
Graves*  Notes  on  Real  Prop.  §  262,  and  note; 
5  Am.  &  Eng.  Ency.  L.  (2d  M.)  p.  13 :  Kom  v. 
Campbell,  192  N.  Y.  490,  85  N.  E.  687,  37  Jm 
R  A.  (N.  S.)  1.  3, 127  Am.  St  Rep.  925;  note, 
37  L.  R.  A,  (N.  S.)  12,  ^7.  In  these  authori- 
ties, and  in  the  numberless  others  therein 
cited,  will  be  found  a  full  treatment  of  the 
reasons  underlying  the  doctrine,  and  many 
learned  discussions  of  the  subject,  involving 
much  nicety  of  distinction  in  individual 
cases.  It  would  be  vain  to  undertake  to  re- 
view these  authorities.  The  general  princi- 
ples applicable  to  this  case  are  settled,  and 
we  content  ourselves  by  the  mere  citation 
of  some  of  the  leading  authorities  on  the  sub- 
ject The  sole  point  of  controversy  upon 
this  branch  of  the  case  is  whether  the  com- 
plainant has  borne  the  burden  of  establish- 
ing by  satisfactory  and  sufficient  evidence 
the  fact  that  the  restriction  in  the  original 
deed  for  lot  443  was  inserted  therein  as  a 
part  of  the  alleged  general  plan. 

The  evidence  is  quite  voluminous,  and  a  de- 
tailed recital  of  it  would  be  cumbersome  and 
unprofitable.  The  learned  Judge  of  the  lower 
court,  as  appears  from  his  written  opinion, 
gave  a  patient  and  laborious  consideration 
to  the  testimony  of  the  witnesses,  and  to  the 
deeds,  plats,  and  other  documentary  evidence 
throwing  light  on  the  question  of  the  ex- 
istence of  the  alleged  general  plan,  and 
reached  the  conclusion  that  the  proof  was 
insufficient  to  establish  the  contention  of  the 
complainant  with  respect  thereto.  In  this 
conclusion  we  concur. 

[2]  Ck)urt8  of  equity  will  enforce  restric- 
tive covenants  in  conveyances  of  real  estate 
where  the  intention  of  the  parties  is  clear  in 
creating  them,  and  the  restrictions  are  rea- 
sonable. But  they  are  not  favored,  and  will 
not  be  aided  or  extended  by  implication.  See 
Hutchinson  v.  Ulrich,  145  lU.  336,  34  N.  E. 
556,  21  L.  R.  A.  391;  11  Cyc.  1077.  Com- 
pare Virginian  Ry.  Co.  v.  Avis,  124  Va.  711, 
718,  98  S.  E.  63&  The  burden  rests  upon 
the  person  relying  on  such  a  covenant  to 
bring  himself  within  Its  terms.  These  prin- 
ciples apply  with  especial  force  to  persons 
who  are  not  parties  to  the  instrument  con- 
taining the  restriction.  5  Am.  &  Eng.  Ency. 
L.  (2d  Ed.)  p.  11;  Hensley  v.  Marlborough 
House  Co.,  62  N.  J.  Bq.  164,  50  Atl.  14 ;  Mc- 
Nichol  v.  Townsend,  73  N.  J.  Eq.  276,  67  Atl. 


938;  Lowell  Inst.,  etc.,  v.  Lowell,  153  Mass. 
530,  27  N.  E.  518 ;  and  (by  analogy)  People's 
Pleasure  Park  Co.  v.  Rohleder,  109  Va.  439. 
445,  61  S.  E.  794,  63  S.  E.  981. 

[3]  In  order  for  the  restriction  to  operate 
as  between  subsequent  grantees  of  dltferent 
adjacent  lots  or  parcels  of  the  same  original 
tract,  it  must  appear  from  the  Instrument 
expressly,  or  by  a  fair  interpretation  thereof, 
that  it  was  inserted  for  that  purpose ;  other- 
wise it  will  be  assumed  that  it  was  intended 
by  the  parties  to  the  original  deed  to  inure 
only  to  the  benefit  of  the  grantor,  or  his 
heirs  and  assigns.  Jewell  y.  Lee,  14  AJInl 
(Mass)  145,  92  Am.  Dec.  744. 

The  natural  method  for  a  landowner  to 
follow  in  establishing  and  evidencing  such  a 
general  building  scheme  as  is  relied  upon  In 
this  case  is  to  make  some  clear  and  definite 
record  thereof  by  indorsement  on  the  plat,  or 
by  indicating  a  building  line  thereon,  or  by 
express  recognition  and  provision  in  the  sev- 
eral deeds  to  the  purchasers.  In  the  note, 
supra,  ^7  L.  R.  A.  (N.  S.)  at  page  29,  the  au- 
thor, in  dealing  with  the  existence  and  effect 
of  a  general  building  plan  or  scheme  adopted 
by  a  landowner  in  subdividing  and  selling 
land,  says: 

**In  considering  the  effect  of  the  existence 
of  a  building  plan  or  general  scheme  of  develop- 
ment upon  the  rights  of  the  parties  it  must  be 
borne  in  mind  that  the  problem  presented  is: 
What  was  the  intention  of  the  parties?  This 
is  ascertained  by  the  evidence  presented.  The 
plan  or  scheme  furnishes  evidence  of  this  inten- 
tion. As  was  said  by  Collins,  L.  J.,  in  an  Eng- 
lish case:  'Where  a  vendor  sells  land  and  re- 
tains other  land,  and  imposes  on  the  purchaser 
a  covenant,  it  becomes  a  question  of  fact  what 
the  effect  of  that  covenant  is.  That  being  a 
question  of  fact,  it  must  be  decided  in  the  light 
of  evidence,  as  are  all  other  questions  of  fact. 
But  if  you  find  that  a  building  scheme  exists, 
proof  of  that  building  scheme  may  be  given.  It 
is  only  a  matter  of  evidence,  and  it  is  perfectly 
competent  to  prove  by  other  evidence,  if  you 
can  find  it,  whether  or  not  the  building  scheme 
applies.'  So,  it  has  been  held  that  it  is  not 
necessary  that  there  should  have  been  a  gen- 
eral plan  in  order  to  make  such  agreements 
enforceable  between  subsequent  grantees.  The 
court  said  that  it  is  not  because  a  plan  is  de- 
ranged that  the  court  interferes,  but  because 
rights  are  invaded,  or  about  to  be;  and  this  fact 
may  exist  in  the  plan  of  two  lots  as  well  as  in 
one  of  two  hundred.  The  plan  often  furnishes 
the  proof  of  the  terms  on  which  the  sales  were 
made;  but  the  fact  of  the  alleged  terms  is  as 
effective  when  proved  by  a  single  deed,  as  when 
proved  by  a  plan. 

"The  plan  furnishes  a  very  strong  inference 
that  it  was  the  intention  to  make  the  restric- 
tions specified  mutually  binding  on  each  pur- 
chaser of  a  lot  in  the  plot  included  therein,  but 
it  is  not  necessarily  conclusive.  If,  from  all  the 
evidence,— -the  map,  the  advertisements,  the  cov- 
enants in  the  deeds  themselves, — the  uniform 
scheme  of  development  or  improvement  is 
proved  to  have  been  the  intention  of  the  par- 
ties, equity  will  carry  it  out  at  the  suit  of  any 
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of  the  lot  holders,  proyided,  of  course,  he  has  r  is  equally  true  that  In  all  parts  of  the  plat, 


not  by  his  own  conduct  shut  the  doors  of  the 
court." 

It  is  to  be  distinctly  noted  that  the  mere 
adoption  and  existence  of  a  general  practice 
or  custom,  whereby  the  owner  includes  in 
each  of  his  conveyances  for  lots  a  uniform 
building  restriction,  Is  not  in  itself  and  alone 
Bufficient  to  give  the  various  vendees  the 
right  to  enforce  the  restrictive  covenant  in- 
ter sese.  That  will  depend  upon  the  inten- 
tion of  the  grantor,  and  there  must  be  af- 
firmative and  preponderating  evidence,  either 
by  express  provisions  of  the  deeds,  indorse- 
ment on  the  plat,  or  satisfactory  proof,  to 
show  that  the  purpose  of  the  plan  was  to  es- 
tablish a  mutuality  of  covenant  based  upon 
a  contemplated  mutual  benefit,  and  not  mere- 
ly a  personal  covenant  with  the  grantor  to 
be  enforced  or  waived  by  him  according  to 
his  interest  or  pleasure. 

In  the  instant  case  it  appears  that  the 
lots  owned  respectively  by  the  appellant  and 
appellee  were  parts  of  a  large  boundary  of 
land  formerly  owned  by  the  Port  Norfolk 
Land  Company,  and  subdivided  and  sold  by 
that  company  to  various  purchasers  in  ac- 
cordance with  duly  recorded  plats.  It  does 
not  appear  that  the  land  company  by  any  cor- 
porate action  ever  fixed  upon  a  definite  and 
uniform  building  scheme,  nor  is  anything  of 
that  sort  indicated  upon  either  of  the  two 
plats  which  it  recorded,  and  there  is  noth- 
ing in  any  of  the  deeds  to  the  separate  lots 
to  suggest  that  the  building  restriction  was 
intended  otherwise  than  for  the  benefit  of  the 
grantor.  There  is,  to  be  sure,  much  respect- 
able testimony,  particularly  that  of  an  at- 
torney for  the  company  and  that  of  one  of 
the  real  estate  agents  who  sold  many  of  the 
lots,  tending  to  show  that  the  company's 
policy,  especially  with  reference  to  lots  in 
the  part  of  the  plat  in  which  appellant's 
lots  are  situated,  was  to  establish  a  25-foot 
building  line  for  the  mutual  benefit  of  the 
company  and  the  purchasers.  This  testimo- 
ny, however,  as  pointed  out  by  the  Judge  of 
the  trial  court,  was  largely  based  upon  opin- 
ion and  belief,  and  it  is  counterbalanced,  if 
not  outweighed,  by  the  fact  that  the  plat 
showed  no  plan  or  purpose  to  favor  one  sec- 
tion of  the  entire  property  over  another,  that 
the  company  has  at  all  times  and  at  will  sold 
lots  in  either  part  of  its  plat  without  any 
restrictions,  and  that  nothing  in  the  deeds 
containing  the  restriction  indicates  any  pur- 
pose to  make  the  covenant  run  with  the  land, 
or  operate  in  ftivor  of  any  person  except  the 
grantor.  It  is  true  that  in  the  portion  of 
the  property  in  which  the  appellant's  lots 
are  situated  a  very  decided  majority  of  deeds 
from  the  company  contain  the  building  re- 
striction in  question,  that  this  territory  is 
largely  devoted  to  residential  purposes,  and 
that  the  building  line  has  generally  been  ob- 
served in  the  erection  of  residences.    But  it 
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including  that  in  the  near  vicinity  of  the  ap- 
pellant's property,  some  residences  and  other 
structures  have  been  erected  within  a  dis- 
tance of  less  than  25  feet  of  the  front  line 
of  the  lots,  and  that  the  company  has  ap- 
parently at  all  times  omitted  the  restriction 
in  accordance  with  its  own  purposes  and 
pleasure. 

Miss  Mildred  Robinson,  a  deputy  clerk  in 
the  ofiSce  in  which  the  plats  and  deeds  cover- 
ing this  property  are  recorded,  was  intro- 
duced as  a  witness  on  behalf  of  the  appellee 
and  testified  that  she  had  made  an  examina- 
tion of  all  the  conveyances  from  the  Port 
Norfolk  Land  Company  from  the  time  It  was 
organized  to  the  first  of  October,  1919,  and 
that  as  a  result  of  her  examination  she 
found  that  the  company  had  conveyed  819 
lots  without  building  restriction,  as  against 
802  conveyed  with  the  restriction.  The  Judge 
of  the  corporation  court  made  a  careful 
analysis  of  her  testimony  in  comparison  with 
the  plat,  she  not  having  paid  any  attention 
to  the  location  of  the  lots,  but  having  based 
her  report  merely  upon  the  conveyances,  and, 
while  w*e  recognize  and  agree  to  a  certain 
extent  with  the  contention  made  by  counsel 
for  appellee  that  some  of  the  conveyances 
by  the  land  company  without  restriction 
should  not  be  regarded  as  in  necessary  con- 
flict with  the  building  scheme  relied  upon, 
we  are  entirely  satisfied  that  in  the  result 
the  trial  court  was  right  in  holding  that 
the  company's  dealing  with  its  property  has 
been  inconsistent  with  and  repels  the  claim 
that  there  was  ever  such  a  general  scheme 
on  the  part  of  the  company  as  would  entitle 
the  complainant  to  enforce  the  covenant  or 
restriction  in  the  Owens  deed  against  the  ap- 
pellee. 

Counsel  for  appellee  point  out  that  "all 
the  lots  in  which  the  company  failed  to  in- 
clude the  restriction  which  are  anywhere 
near  the  lots  of  the  petitioner  and  defendant 
were  conveyed  by  the  company  after  the 
deed  to  your  complainant,  and  were  prac- 
tically all  conveyed  in  five  deeds,"  and  it  is 
claimed  that  the  trial  court  held  that  the 
land  company  by  these  subsequent  convey- 
ances could  defeat  rights  previously  acquired 
by  the  appellant  This  was  not  the  effect  of 
the  holding  of  the  trial  court  The  five  deeds 
referred  to  were  made  very  shortly  after  the 
deed  to  the  complainant,  some  of  them  not 
more  than  five  days  thereafter,  and  the  ef- 
fect of  the  holding  of  the  court  was,  not 
that  this  subsequent  act  of  the  company  de- 
feated any  previously  acquired  right  of  the 
appellant,  but  that  it  showed  a  course  of 
conduct  inconsistent  with  the  existence  of 
such  a  general  scheme  as  is  relied  upon  by 
the  appellant.  We  may  well  conclude  the 
discussion  of  this  branch  of  the  case  by  the 
following  excerpt  from  the  written  opinion 
of  the  trial  court,  to  wit: 
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^'Speaking  more  particularly  of  the  block  on 
lilaryland  avenue  which  includes  the  lota  of 
plaintiff  and  defendant,  and  having  reference 
to  the  list  and  plat  aforesaid,  it  may  be  said 
that  of  the  15  lots  in  said  block  12  were  con- 
veyed without  the  restriction  and  only  3  with 
it,  viz.  lots  443  and  445,  belonging  to  defendant 
and  plaintiff,  respectively,  and  455  to  some 
third  party,  and  it  is  worthy  of  note  that  lot 
444,  lying  between  lots  443  and  445,  is  one  of 
the  lots  conveyed  without  restriction." 

The  remaining  contention  of  the  appellant 
is  tliat,  even  if  the  evidence  fails  to  estab- 
lish the  general  plan  alleged,  as  be  *'was  a 
subsequent  purchaser  from  the  land  com- 
pany of  on  adjacent  lot,  he  was  entitled  to 
enforce  the  restriction  as  against  a  grantee 
from  a  prior  purchaser  whose  recorded  deed 
contained  the  same  restriction." 

This  contention  must  be  rejected  for  rea- 
sons already  indicated.  As  previously  stat- 
ed, the  Appellant's  lot  does  not  adjoin  the 
lot  upon  which  the  appellee  proposes  to  ex- 
tend his  buildiiig.  If,  however,  the  lots  were 
adjacent,  the  proof  of  the  general  plan  here 
relied  on  having  failed,  neither  of  the  gran- 
tees could  enforce  the  restriction  as  against 
the  other.    Jewell  v.  Lee,  supra. 

For  the  reasons  stated,  the  decree  com- 
plained of  must  be  affirmed. 

Affirmed. 

SAUNDERS,  J.,  did  not  participate  in  the 
above  decision,  having  died  in  November 
last 
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(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

19.  1922.) 

1.  Trusts  ^=5>8f(2)— No  resulting  trust  arises 
In  fav<n-  of  husband  who  purchased  with  his 
own  money  and  took  title  In  the  name  of  him- 
self and  his  wife. 

Where  a  husband  purchased  land  with  his 
own  money  and  took  title  in  the  name  of  him- 
self and  his  wife,  no  resulting  trust  arises  in 
his  favor,  but  the  deed  prima  facie  makes  a  val- 
id settlement  upon  the  wife  to  the  extent  of 
the  interest  in  the  real  estate  conveyed  to  her 
thereby. 

2.  Trusts  ^==941,  44(3)— In  proving  an  express 
trust,  burden  of  proof  is  on  one  alleging  it; 
proof  must  be  clear. 

In  proving  an  express  trust,  the  burden  of 
proof  is  upon  the  one  claiming  it,  and  to  estab- 
lish it  by  parol  evidence  the  declaration  must  be 
unequivocal,  explicit,  and  established  by  clear 
and  convincing  testimony. 

3.  Trusts  <S;=s>44(l) —  Evidence  held  not  suffi- 
cient to  establish  an  express  trust. 

Evidence  held  not  sufficient  to  establish  an 
express  trust 


4.  PrInclpaJ  and  agent  <9=s>l  77  (6)— Principal  Is 
bound  by  the  action  and  knowledge  of  bis 
agent  In  having  a  deed  executed  to  the  prlnci* 
pal  and  his  wife. 

Where  an  agent  told  the  secretary  of  a  loan 
association  that  title  to  land  to  be  bought  by 
his  principal  would  be  in  the  names  of  the  prin- 
cipal and  his  wife,  and  later  authorized  the  sec- 
retary to  direct  the  deed  to  be  drawn  accord- 
ingly, which  was  within  the  scope  of  the  agent's 
authority,  and  the  deed  was  so  drawn  and  exe- 
cuted and  was  understood  to  be  so  drawn  and 
executed  by  the  agent,  the  principal  is  bound 
as  to  the  interest  conveyed  to  his  wife  by  the 
action  and  knowledge  of  his  agent. 

Appeal  from  Chancery  Court  of  Richmond. 

Suit  by  Luther  T.  Page  against  Mary  A. 
Page,  On  judgment  that  plaintiff  was  en- 
titled to  the  entire  beneficial  interest  in  cer- 
tain real  estate,  defendant  appeared  and  by 
petition  asked  the  court  to  reinstate  the 
cause,  which  was  done.  On  trial,  after  being 
reinstated,  decree  was  entered  that  plalntlflf 
was  en1;itled  to  the  entire  beneficial  interest 
in  the  real  estate,  from  which  defendant  ap- 
pealed. Decree  set  aside  and  annulled,  and 
final  decree  entered  for  defendant  dismissing 
the  suit 

Colona  S.  Nuckolls  and  husband,  by  deed  of 
date  May  1,  1912,  acknowledged  on  May  2, 
1912,  and  recorded  on  May  3,  1912,  conveyed 
to  Luther  T.  Page  (the  appellee)  and  Mary  A. 
Page,  his  wUTe  (the  appellant),  a  certain 
house  and  lot  in  the  city  of  Richmond,  in 
consideration  of  the  sum  of  $2,619  purchase 
money,  the  entire  amount  of  which  was  fur- 
nished by  the  appellee. 

In  January,  1916,  the  appellee  filed  his  bill 
hi  the  chancery  court  of  the  city  of  Richmond 
against  the  appellant,  alleging  that  the  pur- 
chase of  said  house  and  lot  was  made  from 
Mrs.  Nuckolls  by  appellee  acting  through 
his  father,  J.  A.  Page,  as  his  sole  agent,  and 
as  such  intrusted  with  the  whole  matter; 
that  it  was  never  the  intention  of  appellee 
nor  the  intention  of  his  father  to  have  any 
interest  in  said  property  conveyed  to  appel- 
lant; that  the  insertion  of  appellant's  name 
in  the  deed  from  Mra  Nuckolls  and  husband 
as  one  of  the  grantees  was  a  mistake  and 
oversight ;  that  neither  appellee  nor  his  fath- 
er had  any  knowledge  or  intimation  that  the 
effect  of  the  deed  was  to  convey  an  undivided 
one-half  interest  in  said  proi)erty  to  appel- 
lant; that  appellee  could  account  for  the  in- 
sertion of  the  name  of  appellant  in  the  deed 
only  by  reason  of  the  fact  that  a  certain  deed 
of  trust,  which  is  referred  to  below  in  the 
opinion  of  the  court,  was  already  executed 
and  was  in  possession  of  the  scrivener  when 
the  said  deed  from  Mrs.  Nuckolls  and  husband 
was  prepared;  that  this  mistake  was  due  to 
an  oversight  of  the  scrivener;  and  that  the 
effect  thereof  was  not  brought  to  the  atten- 
tion of  appellee  or  of  his  father  until  on  or 
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about  December  20,  1915,  up  to  which  time 
appellee  believed  that  the  title  to  said  prop- 
erty was  in  himself  alone.  The  bill  sets  ont 
tbe  nonresldence  of  the  appellant ;  asks  that 
6he  be  proceeded  against  as  such  by  order  of 
publication,  and  prays  that  the  aforesaid 
deed  from  Mrs.  Nuckolls  and  husband  may 
be  corrected,  that  the  whole  title  to  said 
property  may  be  declared  to  be  in  appellee 
to  the  exclusion  of  appellant  from  all  In- 
terest therein;  that  the  court  may  Impress 
the  said  property  with  a  resulting  trust  in 
favor  of  appellee  by  virtue  of  the  fact  that 
he  supplied  the  whole  of  the  purchase  money 
with  the  Intention  and  belief  that  he  was 
taking  the  title  in  his  own  name;  and  for 
general  relief. 

The  appellant  was  accordingly  proceeded 
against  by  order  of  publication;  the  deposi- 
tions of  the  appellee,  his  father  and  mother 
and  one  Paul  P.  Shaf  er  were  duly  taken  and 
filed  In  behalf  of  the  appellee,  and,  the  ap- 
pellant failing  to  appear,  on  April  4,  1916, 
decree  was  entered  In  the  cause,  holding 
that  the  appellee  paid  the  whole  of  said  pur- 
chase money ;  that  he  did  not  Intend  to  make 
any  gift  or  settlement  of  any  part  of  the 
property  to  or  upon  the  appellant;  that  the 
intention  of  the  parties  to  the  transaction 
was  to  have  the  property  conveyed  to  appel- 
lee alone;  that  the  title  was  taken  In  the 
joint  names  of  appellee  and  appellant 
through  mistake  and  oversight,  and  con- 
trary to  the  intention  of  the  parties ;  and  the 
court  accordingly  decreed  that  the  property 
is  impressed  with  a  trust  in  favor  of  appel- 
lee, who  was  accordingly  declared  to  be  sole 
owner  of  the  entire  beneficial  interest  there^ 
in,  etc.,  and  the  cause  was  stricken  from  the 
docket 

On  May  3,  1916,  tpe  appellant  appeared 
by  counsel  and  asked  leave  to  file  her  peti- 
tion, reinstating  the  cause  upon  the  docket, 
which  by  leave  of  court,  in  accordance  with 
the  statute  In  such  case  made  and  provided, 
was  accordingly  done.  This  petition  alleged 
that  during  the  existence  of  the  marriage 
relafionship  of  appellant  and  appellee,  the 
appellee,  in  order  to  induce  the  appellant  to 
live  in  the  city  of  Richmond,  agreed  that  he 
would  purchase  and  pay  for  the  real  estate 


were  then  residing,  "to  Richmond  to  look  at 
and  see  if  it  [the  property]  suited  her,  ifs  It 
had  been  agreed  between  them  that  no  house 
should  be  purchased  unless  respondent  [ap- 
pellant] was  satisfied  with  it";  thlit  appel- 
lant '^inspected  the  said  house  and  lot 
•  •  •  and  approved  of  the  purchase," 
and  that  at  that  time  appellee  had  money 
on  deposit  in  the  Planters'  National  Bank 
of  Richmond  amounting  to  $819,  which  he 
authorized  appellant  to  dl-aw  out  of  bank 
and  use  in  part  payment  of  the  purchase 
money  for  said  property,  and  that  the  au- 
thority to  draw  the  money  out  of  bank  ex- 
isted was  evidenced  by  a  certain  letter  from 
the  cashier  of  the  bank,  addressed  to  ap- 
pellee, and  a  letter  from  appellee  to  appel- 
lant, which  were  filed  as  exhibits  with  cnidi 
answer. 

Thereupon  the  depositions  of  appellant,  her 
mother,  and  a  sister  and  of  appellee  were 
duly  taken  and  filed  In  behalf  of  the  appel- 
lant; and  thereafter  the  depositions  of  the 
said  father  and  mother  of  appellee  were 
again  taken  and  filed  In  behalf  of  appellee, 
the  father  being  recalled  as  a  witness  a  num- 
ber of  times:  and  various  exhibits  were  filed 
along  with  the  depositions. 

Thereafter,  on  October  10, 1919,  the  decree 
appealed  from  was  entered,  which  adhered  to 
the  holdings  of  the  former  decree  of  April 
4,  1916. 

S.  S.  p.  Patteson  and  J.  H.  Rives,  Jr.,  both 
of  Richmond,  for  appellant. 

Brockenbrough  Lamb  and  Hill  Montague, 
both  of  Richmond,  for  appellee. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

The  controlling  question  presented  for  our 
decision  on  the  appeal  in  this  case  is  one  of 
fact  The  law  on  the  subject  Is  not  In  con- 
troversy. 

The  appellee  seeks  by  parol  evidence  to 
correct  an  alleged  mistake  in  a  deed  and  to 
establish  (a)  a  resulting  trust,  or  (b)  an  ex- 
press trust,  in  his  favor,  on  the  ground  that 
the  appellee  not  only  paid  the  whole  pur- 
chase money  but  intended  and  directed  the 


aforesaid,  and  have  same  conveyed  to  appel-  conveyance   to   be  made   to  himself   alone. 


lant  and  himself;  that  the  deed  from  Mrs. 
Nuckolls  and  husband  was  made  in  pursu- 
ance of  such  agreement ;  and  that  there  was 
no  mistake  whatever  in  such  deed  so  convey- 
ing the  property ;  the  purpose  of  the  convey- 
ance being  to  give  appellant  one-half  interest 
therein. 


The  law  on  these  subjects  is  well  settled, 
and  is  admittedly  correctly  laid  down  in 
Taylor  v.  Delaney,  118  Va.  203,  86  S.  E.  831. 
In  Taylor  v.  Delaney,  the  husband,  Dela- 
ney, entered  Into  negotiations  with  a  land 
improvement  company  for  the  purchase  of 
certain  land.    His  wife  attended  to  the  pay- 


Subsequently  the  appellant  filed  her  answer  ment  of  the  purchase  money,  closing  the  pur- 
in  the  cause,  taking  the  same  x)ositlon  taken  chase,  and  took  the  deed  from  the  company 
in  her  petition  aforesaid,  with  greater  elab-  \  in  her  name  as  sole  grantee.  The  bill  filed 
oration  of  allegations  of  details,  and  among  *  by  the  husband  alleged  that  the  purchase 
the  latter  alleged  that,  after  the  father  of !  money  was  entirely  furnished  by  him ;  that 
appellee  had  selected  the  house  and  lot  he  directed  his  wife  to  have  the  property  con- 
aforesaid  as  a  purchase,  appellee  sent  appel-  veyed  to  him  and  her  Jointly ;  and  that  as 
lant    from    Cleves,  Ohio,    where    the    two  the  conveyance  was  not  so  made  she  held 
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'Speaking  more  particularly  of  the  block  on 
lilaryland  a^venue  which  includes  the  lots  of 
plaintiff  and  defendant,  and  having  reference 
to  the  list  and  plat  aforesaid,  it  may  be  said 
that  of  the  15  lots  in  said  block  12  were  con- 
veyed without  the  restriction  and  only  3  vrith 
it,  viz.  lots  443  and  445,  belonging  to  defendant 
and  plaintiff,  respectively,  and  455  to  some 
third  party,  and  it  is  worthy  of  note  that  lot 
444,  lying  between  lots  443  and  445,  is  one  of 
the  lots  conveyed  without  restriction.' 


tt 


The  remaining  contention  of  the  appellant 
Is  that,  even  if  the  evidence  fails  to  estab- 
lish the  general  plan  alleged,  as  he  *'was  a 
subsequent  purchaser  from  the  land  com- 
pany of  an  adjacent  lot,  he  was  entitled  to 
enforce  the  restriction  as  against  a  grantee 
from  a  prior  purchaser  whose  recorded  deed 
contained  the  same  restriction." 

This  contention  must  t>e  rejected  for  rea- 
sons already  indicated.  As  previously  stat- 
ed, the  appellant's  lot  does  not  adjoin  the 
lot  upon  which  the  appellee  proposes  to  ex- 
tend his  buildiilg.  If,  however,  the  lots  were 
adjacent,  the  proof  of  the  general  plan  here 
relied  on  having  failed,  neither  of  the  gran- 
tees could  enforce  the  restriction  as  against 
the  other.    Jewell  v.  Lee,  supra. 

For  the  reasons  stated,  the  decree  com- 
plained of  must  be  affirmed. 

Affirmed. 

SAUNDERS,  J.,  did  not  participate  in  the 
above  decision,  having  died  in  November 
last 
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(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

19,  1922.) 

1.  Trusts  ^=>8f(2)— No  resulting  trust  arises 
in  fav<n-  of  husband  who  purchased  with  his 
own  money  and  toolc  title  in  the  name  of  him- 
self and  his  wife. 

Where  a  husband  purchased  land  with  his 
own  money  and  took  title  in  the  name  of  him- 
self and  his  wife,  no  resulting  trust  arises  in 
his  favor,  but  the  deed  prima  facie  makes  a  val- 
id settlement  upon  the  wife  to  the  extent  of 
the  interest  in  the  real  estate  conveyed  to  her 
thereby. 

2.  Trusts  ^==941,  44(3)— In  proving  an  express 
trust,  burden  of  proof  Is  on  one  alleging  It; 
proof  must  be  clear. 

In  proving  an  express  trust,  the  burden  of 
proof  is  upon  the  one  claiming  it,  and  to  estab- 
lish it  by  parol  evidence  the  declaration  must  be 
unequivocal,  explicit  and  established  by  clear 
and  convincing  testimony. 

3.  Trusts  <S;=s>44(l) —  Evidence  held  not  suffi- 
cient to  establish  an  express  trust. 

Evidence  held  not  sufficient  to  establish  an 
express  trust. 


4.  Principal  and  agent  <9=s>l77(6)— Prineipal  Is 
bound  by  the  action  and  knowledge  of  bis 
agent  In  having  a  deed  executed  to  the  prlnol- 
pal  and  his  wife. 

Where  an  agent  told  the  secretary  of  a  loan 
association  that  title  to  land  to  be  bought  by 
his  principal  would  be  in  the  names  of  the  prin- 
cipal  and  his  wife,  and  later  authorized  the  sec- 
retary to  direct  the  deed  to  be  drawn  accord- 
ingly, which  was  within  the  scope  of  the  agent's 
authority,  and  the  deed  was  so  drawn  and  exe- 
cuted and  was  understood  to  be  so  drawn  and 
executed  by  the  agent,  the  principal  is  bound 
as  to  the  interest  conveyed  to  his  wife  by  the 
action  and  knowledge  of  his  agent. 

Appeal  from  Chancery  Court  of  Richmond. 

Suit  by  Luther  T.  Page  against  Mary  A. 
Page,  On  judgment  that  plaintiff  was  en- 
titled to  the  entire  beneficial  interest  in  cer- 
tain real  estate,  defendant  appeared  and  by 
petition  asked  the  court  to  reinstate  the 
cause,  which  was  done.  On  trial,  after  being 
reinstated,  decree  was  entered  that  plaintiff 
was  entitled  to  the  entire  beneficial  interest 
in  the  real  estate,  from  which  defendant  ap- 
pealed. Decree  set  aside  and  annulled,  and 
final  decree  entered  for  defendant  dismissing 
the  suit 

Colona  S.  Nuckolls  and  husband,  by  deed  of 
date  May  1,  1912,  acknowledged  on  May  2, 
1912,  and  recorded  on  May  8,  1912,  conveyed 
to  Luther  T.  Page  (the  appellee)  and  Mary  A. 
Page,  his  wiJTe  (the  appellant),  a  certain 
house  and  lot  in  the  city  of  Richmond,  in 
consideration  of  the  sum  of  $2,619  purchase 
money,  the  entire  amount  of  which  was  fur- 
nished by  the  appellee. 

In  January,  1916,  the  appellee  filed  his  bill 
in  the  chancery  court  of  the  city  of  Richmond 
against  the  appellant,  alleging  that  the  pur- 
chase of  said  house  and  lot  was  made  from 
Mrs.  Nuckolls  by  appellee  acting  through 
his  father,  J.  A.  Page,  as  his  sole  agent,  and 
as  such  intrusted  with  the  whole  matter; 
that  it  was  never  the  intention  of  appellee 
nor  the  intention  of  his  father  to  have  any 
interest  in  said  property  conveyed  to  appel- 
lant; that  the  insertion  of  appellant's  name 
in  the  deed  from  MrSw  Nuckolls  and  husband 
as  one  of  the  grantees  was  a  mistake  and 
oversight ;  that  neither  appellee  nor  his  fath- 
er had  any  knowledge  or  intimation  that  the 
effect  of  the  deed  was  to  convey  an  undivided 
one-half  interest  in  said  property  to  appel- 
lant; that  appellee  could  accoimt  for  the  in- 
sertion of  the  name  of  appellant  in  the  deed 
only  by  reason  of  the  fact  that  a  certain  deed 
of  trust,  which  Is  referred  to  below  in  the 
opinion  of  the  court,  was  already  executed 
and  was  in  possession  of  the  scrivener  when 
the  said  deed  from  Mrs.  Nuckolls  and  husband 
was  prepared;  that  this  mistake  was  due  to 
an  oversight  of  the  scrivener;  and  that  the 
effect  thereof  was  not  brought  to  the  atten- 
tion of  appellee  or  of  his  father  until  on  or 
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appellee  believed  that  the  title  to  said  prop- 
erty was  in  himself  alone.  The  bill  sets  ont 
tlie  nonresldence  of  the  appellant;  asks  that 
6be  be  proceeded  against  as  such  by  order  of 
publication,  and  prays  that  the  aforesaid 
deed  from  Mrs.  Nuckolls  and  husband  may 
be  corrected,  that  the  whole  title  to  said 
property  may  be  declared  to  be  In  appellee 
to  the  exclusion  of  appellant  from  all  In- 
terest therein;  that  the  court  may  Impress 
the  said  property  with  a  resulting  trust  In 
favor  of  appellee  by  virtue  of  the  fact  that 
be  supplied  the  whole  of  the  purchase  money 
with  the  Intention  and  belief  that  he  was 
taking  the  title  in  his  own  name;  and  for 
general  relief. 

The  appellant  was  accordingly  proceeded 
against  by  order  of  publication;  the  deposi- 
tions of  the  appellee,  his  father  and  mother 
and  one  Paul  P.  Shafer  were  duly  taken  and 
filed  In  behalf  of  the  appellee,  and,  the  ap- 
pellant falling  to  appear,  on  April  4,  1916, 
decree  was  entered  In  the  cause,  holding 
that  the  appellee  paid  the  whole  of  said  pur- 
chase money ;  that  he  did  not  Intend  to  make 
any  gift  or  settlement  of  any  part  of  the 
property  to  or  upon  the  appellant;  that  the 
intention  of  the  parties  to  the  transaction 
was  to  have  the  property  conveyed  to  appel- 
lee alone;  that  the  title  was  taken  In  the 
joint  names  of  appellee  and  appellant 
through  mistake  and  oversight,  and  con- 
trary to  the  Intention  of  the  parties ;  and  the 
court  accordingly  decreed  that  the  property 
Is  Impressed  with  a  trust  In  favor  of  appel- 
lee, who  was  accordingly  declared  to  be  sole 
owner  of  the  entire  beneficial  interest  there- 
in, etc.,  and  the  cause  was  stricken  from  the 

docket 

On  May  3,  1916,  t}ie  appellant  appeared 
by  counsel  and  asked  leave  to  file  her  peti- 
tion, reinstating  the  cause  upon  the  docket, 
which  by  leave  of  court,  in  accordance  with 
the  statute  In  such  case  made  and  provided, 
was  accordingly  done.  This  petition  alleged 
that  during  the  existence  of  the  marriage 
relationship  of  appellant  and  appellee,  the 
appellee,  In  order  to  Induce  the  appellant  to 
live  in  the  city  of  Richmond,  agreed  that  he 
would  purchase  and  pay  for  the  real  estate 
aforesaid,  and  have  same  conveyed  to  appel- 
lant and  himself;  that  the  deed  from  Mrs. 
Nuckolls  and  husband  was  made  in  pursu- 
ance of  such  agreement;  and  that  there  was 
no  mistake  whatever  in  such  deed  so  convey- 
ing the  property ;  the  purpose  of  the  convey- 
ance being  to  give  appellant  one-half  Interest 
therein. 

Subsequently  the  appellant  filed  her  answer 


and  see  If  it  [the  property]  suited  her,  ifs  it 
had  been  agreed  between  them  that  no  house 
should  be  purchased  unless  respondent  [ap- 
pellant] was  satisfied  with  it";  that  appel- 
lant '^Inspected  the  said  house  and  lot 
•  •  •  and  approved  of  the  purchase," 
and  that  at  that  time  appellee  had  money 
on  deposit  in  the  Planters'  National  Bank 
of  Richmond  amounting  to  $819,  which  he 
authorized  appellant  to  dt'aw  out  of  bank 
and  use  in  part  payment  of  the  purchase 
money  for  said  property,  and  that  the  au- 
thority to  draw  the  money  out  of  bank  ex- 
isted was  evidenced  by  a  certain  letter  from 
the  cashier  of  the  bank,  addressed  to  ap- 
pellee, and  a  letter  from  appellee  to  appel- 
lant, which  were  filed  as  exhibits  with  such 
answer. 

Thereupon  the  depositions  of  appellant,  her 
mother,  and  a  sister  and  of  appellee  were 
duly  taken  and  filed  in  behalf  of  the  appel- 
lant; and  thereafter  the  depositions  of  the 
said  father  and  mother  of  appellee  were 
again  taken  and  filed  in  behalf  of  appellee, 
the  father  being  recalled  as  a  witness  a  num- 
ber of  times;  and  various  exhibits  were  filed 
along  with  the  depositions. 

Thereafter,  on  October  10, 1919,  the  decree 
appealed  from  was  entered,  which  adhered  to 
the  holdings  of  the  former  decree  of  April 
4,  1916. 

S.  S.  p.  Patteson  and  J.  H.  Rives,  Jr.,  both 
of  Richmond,  for  appellant 

Brockenbrough  Lamb  and  HIU  Montague, 
both  of  Richmond,  for  appellee. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

The  controlling  question  presented  for  our 
decision  on  the  appeal  in  this  case  is  one  of 
fact.  The  law  on  the  subject  is  not  in  con- 
troversy. 

The  appeilee  seeks  by  parol  evidence  to 
correct  an  alleged  mistake  in  a  deed  and  to 
establish  (a)  a  resulting  trust,  or  (b)  an  ex- 
press trust,  in  his  favor,  on  the  ground  that 
the  appellee  not  only  paid  the  whole  pur- 
chase money  but  Intended  and  directed  the 
conveyance  to  be  made  to  himself  alone. 
The  law  on  these  subjects  is  well  settled, 
and  is  admittedly  correctly  laid  down  In 
Taylor  v.  Delaney,  118  Va.  203,  86  S.  E.  831. 
In  Taylor  y.  Delaney,  the  husband,  Dela- 
ney, entered  into  negotiations  with  a  land 
Improvement  company  for  the  purchase  of 
certain  land.  His  wife  attended  to  the  pay- 
ment of  the  purchase  money,  closing  the  pur- 
in  the  cause,  taking  the  same  position  taken  ;  chase,  and  took  the  deed  from  the  company 
in  her  petition  aforesaid,  with  greater  elab- '  in  her  name  as  sole  grantee.  The  bill  filed 
oration  of  allegations  of  details,  and  among '  by  the  husband  alleged  that  the  purchase 
the  latter  alleged  that,  after  the  father  of  [  money  was  entirely  furnished  by  him ;  that 
appellee  had  selected  the  house  and  lot  he  directed  his  wife  to  have  the  property  con- 
aforesaid  as  a  purchase,  appellee  sent  appel- '  veyed  to  him  and  her  jointly ;  and  that  as 
lant    from    Cleves,   Ohio,    where    the    two  the  conveyance  was  not  so  made  she  held 
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the  ]and  In  trust,  one-half  for  herself  and 
one-half  for  him,  in  fee. 

1.  On  the  subject  of  the  alleged  resulting 
trust,  the  court,  118  Va.  at  pages  207,  208, 
80  S.  E.  832,  quotinj;  from  Irvine  v.  Greever, 
32  Grat.  (73  Va.)  411,  said : 

"The  doctrine  generally,  if  not  universally, 
recognized  is  that  when  a  conveyance  of  real 
estate  is  made  to  one  person,  and  the  consider- 
ation paid  by  another,  it  is  presumed  that  the 
party  advancing  the  money  intended  a  benefit 
to  himself,  and  accordingly  a  resulting  trust 
is  raised  in  his  behalf.  But  when  the  convey- 
ance is  taken  to  a  wife  or  child,  or  to  any  oth- 
er person  for  whom  the  purchaser  is  under  an 
obligation  to  provide,  no  such  presumption  at- 
taches. On  the  contrary,  the  inference  in  such 
case  is  that  the  purchase  was  designed  as  an  ad- 
vancement to  the  person  to  whom  the  convey- 
ance is  made.  It  is,  however,  always  a  question 
of  intention,  and  the  trust  in  favor  of  the  wife 
or  child  may  be  rebutted  by  parol  proof,  show- 
ing that  the  party  intended  the  purchase  for  his 
own  benefit  exclusively." 

The  opinion  in  Taylor  v.  Delaney  thereup- 
on continues  as  follows: 

VIn  Deck  v.  Tabler,  41  W.  Va.  332.  23  S.  B. 
721,'  56  Am.  St.  Rep.  837.  it  is  said  that  *a  re- 
sulting trust  does  not  arise  in  favor  of  a  per- 
son, who  furnishes  money  with  which  to  pur- 
chase property,  the  conveyance  being  taken  in 
the  name  of  another,  if  there  is  a  legal  and 
moral  obligation  on  the  part  of  the  former  to 
provide  for  the  latter,  as  where  the  parties 
are  wife  or  child  of  the  person  whose  funds 
have  been  so  employed.  The  presumption  that 
under  such  circumstances  no  trust  was  intend- 
ed is  one  of  fact,  and  not  of  law,  and  may  be 
rebutted  by  evidence  of  circumstances  tending 
to  show  the  existence  of  a  trust.  Declarations 
of  a  husband  after  the  death  of  his  wife  are 
not  sufiicient  to  establish  a  resulting  trust  in 
his  favor  in  land  purchased  and  paid  for  by  him 
and  by  his  direction  conveyed  to  her.'  In  a 
note  to  this  case  in  56  Am.  St.  Rep.,  at  p. 
843  it  is  said:  'When  a  person  making  a  pur- 
chase of  land  in  the  name  of  another  and  pay- 
ing the  consideration  himself,  is  under  a  natu- 
ral or  moral  obligation  to  provide  for  the  per- 
son in  whose  name  the  conveyance  is  taken,  no 
presumption  of  a  resulting  trust  arises,  but  it 
will  be  regarded  prima  facie  as  an  advancement 
for  the  benefit  of  the  nominal  purchaser.* 

"It  is  dear,  therefore,  upon  the  law,  that  no 
trust  resulted  to  Delaney,  even  though  it  were 
conceded  that  he  paid  the  purchase  money,  for 
the  presumption  would  be  that  it  was  intended 
for  the  benefit  of  his  wife.  If,  therefore,  he 
prevails  in  this  case  it  must  be  by  proof  of  an 
express  trust    •    ♦    • " 

2.  On  the  subject  of  the  alleged  express 
trust,  the  court  held,  as  correctly  summa- 
rized in  the  syllabus,  as  follows: 

"In  order  to  establish  an  express  trust  in 
real  estate  by  parol  evidence,  the  declaration 
must  be  unequivocal  and  explicit,  and  establish- 
ed by  dear  and  convincing  testimony." 

[1 , 2]  In  the  instant  case,  as  in  Taylor  v. 
Delaney,  no  resulting  trust  in  favor  of  the 


appellee  arises  from  the  fact  that  he  for- 
ished  all  of  the  purchase  money,  but  the  deed 
will  be  regarded  prima  facie  as  making  a 
valid  settlement  upon  the  wife  to  the  extent 
of  the  interest  in  the  real  estate  conveyed 
to  her  thereby.  And  in  the  Instant  case,  as 
in  Taylor  v.  Delaney,  If  the  appellee  prevails, 
"it  must  be  by  proof  of  an  express  trust." 
Upon  this  issue  the  burden  of  proof  is,  of 
course,  upon  the  appellee,  and  the  character 
of  proof  he  must  adduce  is  that  above  stated. 

The  controlling  question  of  fact  present- 
ed for  our  decision  Is  therefore  the  follow- 
ing: 

(1)  Has  the  appellee  established  the  fact 
that  he  intended  and  directed  the  conveyance 
in  question  to  be  made  to  himself  alone,  by 
evidence  which  is  "unequivocal  and  explic- 
it.*' and  "by  clear  and  convincing  testi- 
;  mony?" 

The  question  must  be  answered  in  the  neg- 
ative. 

The  testimony  for  appellant  and  appellee 
is  in  irreconcilable  conflict  and  in  such  di- 
rect conflict  on  many  material  matters  that 
one  rises  from  repeated  readings  of  it  with 
the  conviction  that  the  testimony  of  either 
one  party  and  family  witnesses  or  of  the  oth- 
er party  and  family  witnesses  is  almost  whol- 
ly unreliable,  for  the  testimony  on  both  sides 
about  material  facts,  undoubtedly  known  to 
these  parties  and  those  witnesses,  cannot  be 
true.    Which  is  to  be  believed? 

The  reliability  of  the  testimony  of  the  ap- 
pellee and  of  his  father  and  mother  is  se- 
riously discredited  by  the  omission  from  the 
allegations  of  the  bill,  although  otherwise  in 
much  detail,  and  from  the  testimony  of  ax>- 
pellee  and  his  father  and  mother,  taken  in 
the  cause  before  appellant  made  any  appear- 
ance therein,  of  all  mention  of  the  fact  that 
appellant  was  present  at  the  time  or  took 
any  part  in  attending  to  the  matter  of  clos- 
ing the  purchase  and  taking  the  deed  in  ques- 
tion. In  view  of  the  high  standing  of  coun- 
sel for  appellee,  we  regard  the  allegations 
of  the  bill  as  containing  the  statement  to 
counsel  by  appellee  or  his  father  of  the  facts 
of  the  case  to  be  stated  in  the  bill  as  repre- 
sented to  such  counsel  at  the  time.  And  so 
far  did  the  bill  and  this  testimony  go  in  mak- 
ing out  a  case  in  which  the  appellant  had  no 
connection  with  the  transaction  that  the  bill 
omits  all  mention  thereof  as  aforesaid,  and 
an  three  of  these  witnesses  testifled  that  the 
mother  of  appellee  made  a  loan  to  him  of 
the  money  he  needed  to  pay  the  purchase 
money  for  the  property,  in  addition  to  the 
$1,800  borrowed  by  appellee  of  the  Virginia 
Building  &  Loan  Association,  and  they  testi- 
fy positively  as  to  the  details  of  this  borrow- 
ing by  appellee  of  his  mother.  J.  A.  Page 
testifled  at  that  time  when,  acting  as  the 
agent  of  the  appellee,  he  came  to  pay  the 
$2,618  balance  of  purchase  money  to  J. 
Thompson  Brown,  real  estate  agent  for  Mrs. 
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Nuckolls,  the  vend^ff,  he  (J.  A.  Page)  ob-  r  not  done  until  in  Jnly  or  Angnst,  1912,  when, 


after  an  absence  of  at  least  four  months  in 
Cleves,  Ohio,  appellee  came  to  Richmond,  so 
that  the  note  aforesaid  could  not  have  been 
handed  to  her  as  the  mother  testified,  and 
its  date  indicates  that  it  was  not  a  genuine 
note.  Considering  these  matters  in  the  most 
favorable  Ught  for  appellee,  we  are  forced 
to  the  conclusion,  therefore,  that  he  and  his 
family  witnesses  in  their  statements  of  facts 
are  unreliable. 

Again :  J.  A.  Page,  the  father  of  appellee, 
on  April  12,  1912,  while  appellant  was  with 
her  husband  at  Gleves,  Ohio,  undoubtedly 
initiated  in  Richmond  the  transaction  of  the 
purchase  of  the  property  aforesaid,  in  the 
name  of  appellee  as  the  purchaser,  and  nrade 
an  application  to  the  Building  &  Loan  Asso- 
ciation for  a  loan  from  it  to  appellee  on  such 
property  as  purchased  by  appellee,  but  not 
yet  conveyed ;  and  as  a  consequence  the  bond 
and  deed  of  trust  to  secure  to  the  associa- 
tion such  loan  were  drawn  by  the  attorney 


tained  the  $1,800  from  the  Building  &  Loan 
Association  and  got  the  rest  of  the  money 
from  the  mother  of  appellee,  and  thus  made 
up  the  $2«618  and  paid  it  over  to  such  real 
estate  agents  on  May  3,  1912.  Appellee  tes- 
tifies at  that  time  that  all  of  the  purchase 
money  except  what  was  borrowed  of  the 
Building  &  Loan  Association  was  borrowed 
by  him  of  his  mother.  The  mother  testifies 
at  that  time  that  she  lent  this  money  to  her 
son,  the  appellee,  and  handed  it  to  the  father, 
J.  A.  Page,  for  him  to  use  in  making  up  the 
purchase  money  aforesaid.  She  goes  into 
further  details.  She  was  asked  if  her  son, 
the  appellee,  gave  her  a  note  for  this  money, 
and  answers  as  follows: 

"Yes.  sir;  he  didn't  right  away,  but  two  or 
three  days  after  he  handed  it  to  me,  and  said 
I  had  better  talce  it*' 

— and  she  files  the  note  referred  to.  wh^rh 

is  for  $1,000,  dated  at  Richmond  May  12,  ^ 

ipSll^r*"^^  ''''  ^^"^'"^  ''"''*  ^^^^  ^^  ^""^  fo7Ve^7tt;7upon  ttie^Ms;i;n;tion  V^^^^ 

As  contrasted  with  this  positive  and  de- 
tailed testimony  of  the  three  witnesses  last 
named,  it  is  developed  by  the  proof  intro- 
duced after  the  pleadings  of  appellant  are 
filed,  and  is  expressly  admitted  by  appellee 
and  his  father  in  their  subsequent  deposi- 
tions that  the  money,  in  addition  to  the 
$1,800  borrowed  from  the  Building  &  Loan 
Association,  used  to  pay  the  purchase  money 
to  said  real  estate  agents  for  Mrs.  Nuckolls, 
consisted  ,of  a  balance  of  $818,  which  be- 
longed to  appellee  and  was  in  the  Planters' 
National  Bank  at  the  time,  and  which  he  au- 
thorized his  wife  to  draw  out  of  bank,  and 
which  she  did  draw  out  of  bank  and  hand 
to  J.  A.  Page,  and  which  he  used  according- 
ly. Moreover,  it  appears  from  such  later 
proof,  and  is  admitted  by  appellee  and  J.  A. 
Page  in  their  later  depositions,  that  they 
bot^  had  prominently  in  mind,  when  the  ne- 
gotiations for  the  purchase  from  Mrs.  Nuck- 
olls was  entered  upon,  that  this  money  be- 
longing to  appellee  was  in  said  bank,  and  had 
the  fixed  intention  to  use  it  to  pay  on  ac- 
count of  such  purchase  money.  And  all  of 
this  is  so  clearly  shown  by  such  testimony, 
after  the  letter  from  the  bank  cashier  and 
that  from  appellee  above  referred  to  was 
filed  as  aforesaid  by  appellant,  and  is  es- 
pecially disclosed  in  the  letter  of  April  13, 
1912,  to  appellee  from  his  father  filed  in  evi- 
dence, that  it  is  plain  that  both  appellee  and 
the  father  must  have  had  an  ineradicable 
impression  made  on  their  minds  at  the  time. 
Inducing  an  unforgetable  recollection  of  the 
source  from  which  this  money  came,  so  that 
their  testimony  and  that  of  the  mother  first 
given  as  aforesaid  as  to  such  source  has  the 
appearance  of  a  pure  fabrication.  This  lat- 
er uncontroverted  testimony  shows  that  if 
the  $1,000  was  borrowed  of  the  mother  at 
all,  which  is  left  in  much  doubt,  this  was 


the  deed  from  Mrs.  Colons  S.  Nuckolls  and 
liusband  came  to  be  made  it  would  be  made 
to  appellee  as  grantee.  This  explains  the 
recital  in  the  deed  of  trust  to  the  effect  that 
the  real  estate  thereby  conveyed  is  "the 
same  real  estate  conveyed  to  Luther  T.  Page 
by  deed  from  Colona  S.  Nuckolls  and  W.  R. 
Nuckolls,  her  husband,  by  deed  April,  1912, 
to  be  recorded."  But  this  was  purely  an  as- 
sumption, albeit  a  natural  assumption,  from 
the  form  in  which  the  father  of  appellee  had 
initiated  the  transaction.  All  of  this,  however, 
and  the  other  evidence  in  the  case  tending 
to  show  that  up  to  the  time  when  appellant 
arrived  in  Richmond  from  Cleves,  Ohio 
(about  April  20th),  the  acts  of  J.  A.  Page  and 
of  the  association  were  all  in  conformity 
with  the  expectation  that  the  deed  would  be 
made  to  appellee  alone  (such  as  Mr.  Shaf- 
er's  testimony  as  to  the  custom  of  the  asso- 
ciation, the  form  of  the  bond,  and  the  re- 
cital aforesaid  in  the  deed  of  trust,  etc),  lose 
their  force  as  evidence  in  behalf  of  appellee 
when  it  is  considered  that  all  of  this  was 
tfie  result  of  action  of  the  father  before  ap- 
pellant arrived  on  the  scene,  and  that  there 
is  evidence  in  the  case  for  appellant,  which, 
if  true,  warrants  the  inference  that  appellee 
had  led  his  wife  to  believe  that  he  intended 
to  have  the  property  conveyed  to  them  Joint- 
ly, and  at  this  time  expected  and  intended 
to  do  so,  if  she  insisted  upon  it  as  the  condi- 
tion upon  which  she  would  make  her  home  in 
Richmond  and  continue  to  live  with  him,  and 
that  appellee  had  so  informed  and  directed 
his  father  to  act  accordingly;  but  that  ap- 
pellee and  his  father  were  in  collusion  to  de- 
ceive appellant  about  the  matter  if  they 
could,  and  they  both  allowed  the  transaction 
to  proceed  in  the  form  in  which  it  was  be- 
gun until  appellant  came  to  Richmond  and 
was  there  on  the  lookout  for  her  interest  in 
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the  matter.  The  further  Inference  from  the 
evidence  for  appellant  is  that,  finding  that 
appellant's  name  would  have  to  appear  in 
the  deed  as  grantee  to  satisfy  her,  J.  A. 
Page,  in  acxrordance  with  his  instructions 
from  appellee,  thereupon,  while  appellant 
was  in  Richmond  and  before  the  deed  from 
Mrs.  Nuckolls  and  husband  was  drawn,  di- 
rected that  appellant's  name  be  included  in 
the  deed  as  it  was. 

This  theory  seems  to  us  to  be  more  in  ac* 
cord  with  the  whole  of  the  evidence  in  the 
case,  which  seems  reliable,  than  any  other. 

The  theory  of  the  bill  of  appellee,  that  the 
draftsman  of  the  deed  from  Mrs.  Nuckolls 
and  husband  had  the  deed  of  trust  before 
him  and  was  thereby  misled  into  inserting 
the  name  of  appellant  as  one  of  the  gran- 
tees in  the  deed  of  bargain  and  sale,  is  whol- 
ly without  evidence  to  support  it.  In  the 
first  place,  the  whole  tenor  of  the  deed  of 
trust  manifests  that  it  contemplated  that  the 
deed  of  bargain  and  sale  would  be  made  to 
appellee  alone  as  grantee.  In  the  second 
place,  there  is  absolutely  no  evidence  that 
the  scrivener  of  the  latter  deed  had  the  for- 
mer before  him.  There  is,  indeed,  no  testi- 
mony in  the  case  undertaking  to  say  who 
this  scrivener  was.  The  original  deed  is 
shown  to  have  been  on  the  form  of  J.  Thomp- 
son Brown  &  Co.,  and  the  only  inference 
which  is  consistent  with  the  evidence  is  that 
the  deed  was  drawn  by  some  one  in  the  of- 
fice of  J.  Thompson  Brown  &  Co.,  agents 
for  Mrs.  Nuckolls,  the  vendor.  The  deed  was 
acknowledged  by  Mrs.  Nuckolls  and  hus- 
band on  May  2,  1912,  before  Edw.  H.  Brown, 
notary  public.  Neither  he  nor  any  one  from 
the  office  of  J.  Thompson  Brown  was  exam* 
ined  as  a  witness  in  the  case.  Neither  Mrs. 
Nuckolls  nor  her  husband  was  examined  as  a 
witness,  the  only  reason  vouched  in  the  rec- 
ord for  not  doing  so  being  the  testimony  of 
J.  A.  Page  to  the  effect  that  he  could  not  find 
them  in  the  city  of  Richmond;  that  they 
had  perhaps  moved  away.  No  effort  to  find 
their  whereabouts  elsewhere  is  sho\yn,  nor 
any  reason  why  some  one  from  Brown  & 
Co.'s  oflSce  was  not  examined.  There  is  no 
evidence  that  the  deed  of  trust  was  ever  in 
the  oflice  of  that  company.  The  deed  of 
trust,  after  its  draft  by  the  attorney  for  the 
Building  &  Loan  Association,  was  mailed  to 
appellee  in  Cleves,  Ohio,  signed  and  acknowl- 
edged by  him  there  on  April  2Gth,  mailed 
back  on  that  day  with  a  letter  to  appellant 
of  that  date,  was  acknowledged  in  Richmond 
by  appellant  on  April  30th  before  C.  T.  Loehr, 
notary  public,  who  was  also  at  that  time 
secretary  and  treasurer  of  the  Building  & 
Loan  Association,  and  this  acknowledgment 
was  taken  by  Mr.  I^ehr  in  his  oflice  accord- 
ing to  the  testimony  of  J.  A.  Page.  Mr. 
Loehr  died  before  the  depositions  in  the  case 
were  taken,  so  we  do  not  have  his  testimony. 
There  is  no  evidence  tending  to  show  that 
Mr.  Loehr  drew  the  deed  of  bargain  and 


sale.  The  only  evidence  of  any  connection 
of  his  with  the  latter  deed  is  that  of  J.  A. 
Page,  who  at  one  time  says  that  after  the 
Building  &  Loan  Association  agreed  to  lend 
the  $1,800,  Mr.  Loehr  **went  down  to  see  Mr. 
Brown  about  the  deed" ;  and  at  one  place  Id 
his  depositions  he  says  that  on  the  occasion 
when  the  $2,618  was  paid  over  to  Brown  & 
Co.,  on  May  3d,  that  company  handed  him 
(Page)  the  deed  of  bargain  and  sale;  that 
he  did  not  open  the  deed  to  see  how  the  prop- 
erty was  conveyed,  but  handed  it  to  Mr. 
Loehr.  At  another  place  in  his  depositions 
this  witness  says  that  on  this  occasion  "Mr. 
Iioehr  took  it  [the  deed]  from  J.  Thompson 
Brown."  That  Mr.  Loehr  then  read  the  deed 
and  said,  "It's  all  right,  Mr.  Page;  you  can 
pay  Mr.  Brown;"  and  that  witness  n^ver 
looked  at  the  deed  at  all.  This  witness  is 
asked,  at  another  place  in  his  depositions. 
'*How  do  you  account  for  this  deed  having 
been  made  out  In  the  names  of  both  your  son 
and  his  wife,  instead  of  in  the  name  of  your 
son?"  and  answers,  "I  don't  know  how  to 
account  for  it — ^I  didn't  see  the  deed  until 
after  I  had  paid  the  money." 

The  fact  that  the  custom  of  the  Building 
&  Loan  Association  (however  universal  ac- 
cording to  Mr.  Shafer's  testimony)  required 
the  appellant,  as  well  as  appellee,  to  sign  the 
bond  for  the  money  borrowed  of  the  associa- 
tion if  she  was  to  be  Joint  grantee  of  the 
property,  and  the  fact  that  the  bond  and 
deed  of  trust  were  drawn  and  signed  as-  they 
were,  are  not  circumstances  inconsistent  with 
the  association  in  fact  lending  the, money  in 
this  individual  instance  upon  the  bond  and 
deed  of  trust  as  executed,  because  the  asso- 
ciation, before  the  money  was  actually 
loaned,  was,  as  a  matter  of  fact,  through 
Mr.  Loehr,  informed  that  the  property  was 
in  truth  conveyed  to  appellant  as  a  Joint 
grantee,  and  also  as  a  matter  of  fact  made 
the  loan  notwithstanding,  Mr.  Loehr,  secre- 
tary and  treasurer  of  the  association,  acting 
in  the  matter  for  the  association  as  well  as 
a  friend  of  J.  A.  Page,  read  the  deed  of  bar- 
gain and  sale  as  it  was  in  fact  executed  be- 
fore the  money  passed,  and  approved  of  the 
deed,  and  lent  the  money  on  the  bond  and 
deed  of  trust  as  they  stood,  as  is  shown  by 
the  testimony  of  J.  A.  Page  himself.  It 
seems  plain  that  the  bond  and  deed  of  trust 
were  drawn  by  one  scrivener  upon  the  as- 
sumption that  the  deed  would  be  made  to 
appellee  alone,  in  accordance  with  the  ini- 
tial form  of  the  purchase,  and  before  the 
deed  of  bargain  and  sale  was  drawn,  and 
that  the  deed  of  bargain  and  sale  was  drawn 
at  a  later  time,  after  appellant  arrived  in 
Richmond,  by  another  scrivener,  who  did 
not  have  before  him  the  bond  or  deed  of 
trust. 

J.  A.  Page  does  not  anywhere  in  his  depo- 
sitions testify  he  at  any  time  directed  that 
the  deed  of  bargain  and  sale  should  be  made 
to  his  son  alone.    He  does  deny  that  he  ever 
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gave  any  direction  to  any  one  that  the  deed 
should  be  made  to  the  son  and  appellant 
His  position  is  that  he  assumed  that  the  deed 
would  be  made  to  his  son  alone,  and  never 
knew  the  contrary  until  in  December,  1915, 
just  before  this  suit  was  brought. 

It  seems  to  us  extremely  improbable  that 
the  deed  of  bargain  and  sale  would  have  in- 
cluded the  name  of  appellant  as  grantee 
without  the  direction  or  knowledge  and  con- 
sent of  J.  A.  Page  at  the  time.  He  Initiated 
the  transaction  in  the  name  of  appellee  as 
the  sole  purchaser.  He,  as  agent  for  appel- 
lee, had  control  of  the  whole  transaction 
front  the  beginning  to  the  close  of  It,  by  the 
paying  over  of  the  purchase  money  through 
his  hands  and  the  taking  of  the  deed.  Even 
if  appellant  had  undertaken  without  his 
knowledge  to  direct  that  her  name  be  in- 
cluded as  grantee  in  the  deed,  of  which  there 
is  no  suggestion  in  the  testimony  anywhere, 
surely  the  grantors  or  their  agents  would 
not,  under  the  circumstances,  have  acted  in 
the  premises  without  the  direction  or  known 
assent  of  J.  A.  Page  directly  or  through  some 
one  known  to  be  acting  for  him. 

Upon  consideration  of  all  the  evidence  in 
the  case,  we  feel  that  some  one  must  have 
directed  Brown  &  Co.  to  have  appellant's 
name  included  as  grantee  in  the  deed  of 
1  argain  and  sale.  There  is  no  evidence  tend- 
ing to  show  that  appellant  did  this. 

All  the  evidence  in  the  case  points  to  Mr. 
Jjoehr  as  the  person  who  gave  this  direction 
to  Brown  &  CJo.  The  testimony  of  J.  A.  Page 
shows  that  he  intrusted  this  part  of  the 
transaction  to  Mr.  Loehr.  It  is  true  that  J. 
A.  Page,  as  aforesaid,  denies  that  he  gave 
any  one  the  direction  to  have  the  deed  of 
bargain  and  sale  made  to  api^ellant  as  one  of 
the  grantees.  But  this  is  absolutely  incon- 
sistent with  what  he  testifies  was  the  con- 
duct of  Mr.  Loehr  when  the  latter  read  the 
deed  of  bargain  and  sale  as  aforesaid,  at 
the  time  of  its  delivery  by  Brown  &  Co.  Mr. 
Loehr  then  saw  that  appellant  was  one  of 
the  grantees;  and  his'  thereupon  saying, 
"It's  all  right,  Mr.  Page;  you  can  pay  Mr. 
Brown"— evidences  unmistakably  that  Mr. 
Ix)ehr  found  the  deed  to  be  in  the  form  he 
expected  it  to  be  and  which  he  knew  J.  A. 
Page  expected  it  to  be,  for  otherwise,  being 
tbe  man  of  character  and  experience  in  such 
matters,  which  J.  A.  Page  and  the  other  evi- 
dence in  the  record  indicates  him  to  have 
been,  he  would  undoubtedly  have  called  atten- 
tion to  the  fact  that  the  name  of  the  appel- 
lant was  in  the  deed  as  grantee.  And  esped- 
ally  would  he  have  otherwise  done  this  since 
appellant,  being  a  grantee,  put  this  transac- 
tion out  of  line  with  the  uniform  custom  of 
his  association  in  making  such  loans,  as  tes- 
tified to  by  Mr.  Shafer,  in  that  the  bond  and 
deed  of  trust  were  drawn  and  executed  upon 
the  assumption  that  the  appellee  would  be 
the  sole  grantee.  Mr.  Loehr  must  have  been 
well  assured  of  the  fact  that  J.  A.  Page,  act- 


ing for  appellee,  wished  the  deed  of  bargain 
and  sale  to  be  made  as  it  was,  and  that  Mr. 
Loehr's  association  should  make  no  objection 
to  making  the  loan,  although  the  deed  was  in 
that  form,  and  should  let  the  transaction  be 
closed  notwithstanding  as  an  exception  to 
the  custom  ,of  the  association  aforesaid,  or 
Mr.  Loehr  would,  on  his  association's  ac- 
count, have  made  objection  to  the  form  of 
the  deed  in  the  particular  in  question. 

The  testimony  of  appellant  on  the  subject, 
it  is  true,  is  vague,  confiicting,  and  incon- 
sistent, but  the  preponderance  of  the  evi- 
dence would  seem  to  show  that  appellant  and 
J.  A.  Page  were  present  together  with  Mr., 
Loehr  in  Richmond,  between  April  20th  and 
May  3d,  inclusive,  at  least  on  one  occasion, 
and  perhaps  on  more  than  one,  and  that  both 
appellant  and  J.  A.  Page  then  gave  Mr. 
Loehr  to  understand  that  the  deed  of  bargain 
and  sale  was  to  be  made  to  both  appellee  and 
appellant;  that  J.  A.  Page  on  the  occasion, 
or  on  one  of  the  occasions  referred  to,  au- 
thorized Mr.  Loehr  to  direct  Brown  &  Co.  to 
draw  the  deed  accordingly;  that  this  action 
of  J.  A.  Page  was  within  the  scope  of  his 
authority  from  appellee ;  that  Mr.  Loehr 
was  the  only  person  who  communicated  with 
Brown  &  Co.  on  the  subject;  that  Mr.  Loehr 
as  thus  authorized  by  J.  A.  Page,  acting  for 
appellee,  directed  the  deed  to  be  drawn  as  it 
was  drawn  and  executed;  and  that  J.  A. 
Page  fully  understood  at  the  time  the  deed 
was  taken  that  it  was  so  drawn. 

[4]  It  is  well  settled  that  under  such  cir- 
cumstances appellee  is  bound  by  such  action, 
notice  to  and  knowledge  of  J.  A.  Page,  his 
agent.  2  Mechem  on  Agency  (2d  Ed.)  §  1803, 
p.  1384 ;  Easley  v.  Barksdale,  75  Va.  283. 

Such  view  of  the  preponderance  of  the  evi- 
dence on  the  controlling  question  of  fact  in 
the  case  is  strengthened  by  the  consideration 
of  the  following  matters : 

The  testimony  of  appellee  is  very  positive 
that  he  never  at  any  time  during  his  married 
life  contemplated  buying  a  home  in  Rich- 
mond or  of  living  there  as  his  home,  and  that 
he  bought  the  property  in  question  solely  as 
an  investment  In  a  letter  of  his  to  appel- 
lant, however,  dated  January  28,  1912,  filed 
in  evidence,  he  says: 

•*Now  I  got  a  nice  letter  from  home;  and 
they  want  us  to  come  down  there  and  buy  a  lit- 
tle home  and  live  there.  They  want  to  sell  their 
home  and  buy  a  nice  place  where  they  can  have 
a  big  store  and  want  us  to  take  hold  of  it  and 
see  if  we  cannot  be  happy  together.  I  think 
they  know  now  they  cannot  separate  us,  and 
they  know  now  that  I  love  you,  so  they  arc  will- 
ing to  help  us  now.  Write  me  at  once  aid  tell 
me  just  what  you  think  and  I  will  do  as  you 


say 


rt 


In  this  quotation  it  will  be  also  noticed 
that  there  is  a  reference  to  the  father  and 
mother  of  appellee  wanting  to  sell  their 
home.  One  of  the  grounds  much  urged  as  dis- 
crediting the  testimony  of  appellant  is  that 
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she  testifies  that  at  some  previous  time  ap- 
pellee proposed  to  buy  a  lot  from  his  father 
and  have  It  conveyed  in  their  Joint  names; 
whereas  in  the  depositions  for  appellee  it  is 
positively  stated  by  appellee  and  his  father 
that  in  1912,  and  during  many  years  prior 
thereto,  the  father  owned  no  real  estate 
whatever.  Either  this  statement  in  this  let- 
ter is  untrue,  or  this  testimony  of  appellee 
and  his  father  is  untrue.  Here  is  but  another 
circumstance  showing  how  little  dependence 
can  be  placed  upon  the  statements  of  the 
appellee. 

Again:  The  testimony  of  the  appellant  and 
of  her  mother  and  sister  is  so  full  of  many 
references  to  the  fact  that  appellee  contin- 
ued to  make  frequent  remittances  to  his 
father  (once  every  two  or  three  weeks  or 
sometimes  at  intervals  of  as  long  as  a  month, 
during  his  married  life,  as  testified  to  by  ap- 
pellee), against  the  remonstrances  of  appel- 
lant, and  to  the  urging  of  appellant  upon  ap- 
pellee of  her  wish  that  he  would  buy  a  home 
and  take  the  title  to  it  in  their  Joint  names, 
and  to  appellee's  sometimes  agreeing  to  do 
so  and  sometimes  refusing  to  do  so,  and  of 
the  part  which  this  played  in  the  alternate 
coolness  and  warmth  of  the  marital  relations 
of  the  appellant  and  appellee — all  of  which 
is  so  in  accord  with  human  nature  and  natu- 
rally to  be  expected  under  the  circumstances 
— that  we  are  impressed  with  the  truth  of 
much  of  this  testimony  of  and  for  appellant. 
And  yet  appellee,  in  his  testimony,  unquali- 
fiedly denies  that  during  his  whole  married 
life  there  was  ever  any  talk  between  him 
and  his  wife  on  the  subject  of  his  buying  a 
home  and  putting  it  in  their  Joint  names,  or 
that  there  was  ever  even  any  conversation 
between  them  'In  reference  to  purchasing 
any  property  for  a  home."  And  these  posi- 
tive denials  are  repeated  time  and  again  by 
appellee  in  his  testimony.  This  leaves  an 
impression  very  unfavorable  to  the  credibili- 
ty of  appellee's  testimony,  especially  as,  in 
addition  to  the  testimony  of  and  for  appel- 
lant on  the  subject,  which  seems  to  bear  the 
indicia  of  truth,  as  aforesaid,  and  the  letter 
above  mentioned  on  the  subject  of  buying  a 
home  in  Richmond,  we  find,  in  a  letter  of  ap- 
pellee to  appellant  in  evidence,  of  date  Jan- 
uary 21,  1912,  the  statement  that  he  had 
written  to  a  person  whom  he  names,  asking 
him  to  try  and  get  appellee  a  position  as  mo- 
torman,  at  some  place  not  mentioned  in  the 
letter,  and  says  that  "if  he  gets  me  the  Job, 
why  we  can  buy  a  little  home  out  there  and 
live  more  happy." 

It  is  true  that  the  fact  that  no  express  ref- 
erence is  found  in  the  letters  of  appellee  filed 
in  evidence  to  any  undertaking  on  his  part  to 
have  the  property  in  question,  or  any  prop- 
erty, conveyed  to  his  wife  as  Joint  grantee 
with  himself,  or  to  any  conveyance  to  ap- 
pellant, is  a  strong  circumstance  tending  to 
show  that  no  such  intention  ever  existed,  es- 


pecially as  appellant  claimed  to  be  able  to- 
produce  letters  containing  such  undertaking 
and  failed  to  do  so.  But  the  correspondence 
in  evidence,  five  letters  from  appellee  to  ap- 
pellant and  one  from  J.  A.  Page  to  appellee 
being  introduced,  is  not  inconsistent  with  the 
inferences  we  have  above  drawn  as  warrant- 
ed by  the  preponderance  of  the  evidence 
when  the  unreliability  of  the  testimony  of 
and  for  appellee  is  considered. 

However,  even  if  we  were  mistaken  \xl 
drawing  the  inferences  aforesaid  from  the 
evidence,  we  cannot  say  that  the  aiH;>ellee, 
has  established  the  fact  that  he  directed  the 
deed  in  question  to  be  made  to  himself  alone, 
by  evidence  which  measures  up  to  the  legal 
standing  required  in  such  cases. 

In  view  of  this  conclusion  it  is  unnecessary 
for  us  to  deal  with  a  number  of  other  circum- 
stances in  evidence,  concerning  occurrences 
following  after  the  taking  and  the  recorda- 
tion of  the  deed  of  bargain  and  sale. 

The  decree  under  review  will  be  set  aside 
and  annulled,  and  we  will  enter  our  decree 
in  favor  of  the  appellant,  on  the  ground  that 
the  appellee  has  failed  to  sustain  the  case 
alleged  in  his  bill  by  that  degree  of  proof 
which  is  required  in  such  cases,  and  dismiss- 
ing the  suit,  with  costs  to  appellant 

Reversed  and  final  decree. 

BURKS,  J.,  absent 

SAUNDERS,  J.,  did  not  participate  In  the 
above  decision,  having  died  in  November  last 


(132  Va.  543) 
HARDING   V.   COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

19,  1922.) 

1.  Seihictlon  ^=946  — Admissions  by  aoouseil 
that  he  Intended  to  marry  proseoutrlx,  If 
believed  by  Jury,  sufficient  corroboration. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  admissions  of  the  accused  that 
he  l\ad  promised  to  marry  the  prosecutrix 
before  he  became  intimate  with  her,  if  be- 
lieved by  the  jury  to  have  been  made,  con- 
stituted sufficient  corroboration. 

2.  Seduction  ^=:»49— Question  of  |N*08ecutrix'8- 
chastity  for  Jury. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  under  Code  1919,  {  4410,  the 
chastity  of  the  prosecutrix  was  presumed,  and, 
where  there  was  a  conflict  of  the  evidence,  the 
question  of  her  chastity  was  for  the  jury. 

3.  Criminal  law  <s=>323,  M  1 1  (4)  —  Evidence 
held  to  raise  presumption  of  venue  In  pros- 
ecution for  seduction  which  in  connectio» 
with  trial  Judge's  certlfloate  will  prevent  re- 
versal. 

In  a  prosecution  for  seduction,  evidence  by 
prosecutrix  and  accused  as  to  the  place  where 
their  acts  took  place  raised  a  presumption  that 
the  offense  was  committed  in  the  county  of 
trial,  and  when  to  that  presumption  was  added 
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the  certificate  of  the  trial  judge  that  *'the  yen- 
ae  of  the  offense  was  satisfactorily  proved,  the 
jadgment  will  not  be  reversed  for  laclE  of  proof. 

Error  to  Circuit  Court,  Fluvanna  County. 

Pleasant  Harding,  Jr.,  was  convicted  of  se- 
duction under  promise  of  marriage,  and  as- 
signs error.    Affirmed. 

Fife  &  Pitts,  of  Charlottesville,  for  plain- 
tiff in  error. 

John  R.  Saunders,  Atty.  Gen.,  and  J.  D. 
Hank,  Jr.,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

KELLY,  P.  Upon  an  indictment  charging 
that  he  did  "feloniously,  under  promise  of 
marriage,  seduce  and  have  illicit  connection 
with  Laura  Tillman,  an  unmarried  female  of 
previous  chaste  character,"  Pleasant  Harding, 
Jr.,  was  tried,  convicted,  and  sentenced  to  a 
term  of  four  years  in  the  penitentiary.  The 
case  is  here  for  review,  and  there  are  three 
assignments  of  error,  which  will  be  disposed 
of  in  their  order. 

1.  It  is  claimed  that  the  court  erred  in  re- 
fusing to  set  aside  the  verdict,  "because  the 
promise  of  marriage  was  not  corroborated." 
As  a  ground  upon  which  to  ask  for  a  reversal 
of  the  Judgment  of  the  lower  court,  this  as- 
signment is  wholly  without  merit 

[1]  The  prosecutrix  testified  that  the  pris- 
oner courted  and  became  engaged  to  her, 
and  that  under  and  by  virtue  of  the  promise 
of  marriage  he  seduced  and  had  illicit  inter-^ 
course  with  her.  In  corroboration  of  this 
testimony  on  her  part  it  appears,  chiefly  from 
the  evidence  of  other  witnesses,  that  the 
prosecutrix  and  the  prisoner  lived  in  the 
same  neighborhood ;  that  on  January  1, 1919, 
be  began,  and  thereafter  for  some  months 
continued,  to  pay  her  veiy  marked  and  con- 
stant attention,  being  during  that  time  her 
only  beau,  and  visiting  her  about  three  times 
each  week;  that  after  she  became  pregnant 
he  admitted  to  as  many  as  four  of  the  wit- 
nesses for  the  commonwealth  that  ho  had 
promised  to  marry  her  before  he  had  become 
intimate  with  her;  and  that  after  finding 
out  about  her  condition  he  had  recommended 
to  her  that  she  resort  to  some  medical  means 
of  destroying  the  unborn  child.  The  prison- 
er himself  admits,  in  what  appears  to  be  a 
spirit  of  utter  heartlessness,  tliat  he  first 
secured  the  consent  of  the  prosecutrix  to  im- 
proper relations  with,  him  by  his  kisses  and 
embraces,  and  that  thereafter  he  had  inter- 
course with  her  many  times.  He  also  admits 
offering  to  aid  her  in  taking  steps  necessary 
to  produce  an. abortion.  It  is  true  that  he 
denied  having  made  the  promise  of  marriage, 
and  denied  having  admitted  to  others  that 
he  had  made  such  promise.  This,  however, 
merely  raised  a  conflict  in  the  evidence  which 
the  verdict  of  the  jury  settled  conclusively 


and  adversely  to  him.  There  was  abundant 
corroborating  testimony,  not  emanating  from 
her  mouth,  to  support  and  strengthen  the  evi- 
dence of  the  prosecutrix  as  to  the  seduction 
and  promise  of  marriage.  This  meets  the 
requirements  of  the  law.  Hausenfluck's  Case, 
85  Va.  702,  8  S.  E.  683 ;  Mills'  Case,  93  Va. 
815,  22  S.  B.  863.  The  admissions  of  the  ac- 
cused, if  believed  by  the  Jury  to  have  been 
made  as  testified  to,  constituted  sufficient 
corroboration.  Hausenfluck's  Case,  supra; 
Flick's  Case,  97  Va.  766,  34  S.  E.  39 ;  State  v. 
Baldoser,  88  Iowa,  55,  61,  55  N.  W.  97 ;  State 
v.  Knutson,  91  Iowa,  549,  552,  60  N.  W.  129 ; 
State  V.  Brlnkhaus,  34  Minn.  285,  286,  25  N. 
W.  642;  State  v.  Phillips,  185  Mo.  185,  188, 
83  S.  W.  1080. 

[2]  2.  The  second  assignment  of  error  com- 
plains of  the  action  of  the  court  in  refusing 
to  set  aside  the  verdict  of  the  jury  "because 
the  evidence  established  the  fact  that  the 
prosecutrix  was  not  a  female  of  previous 
chaste  character."  This,  Uke  the  first  assign- 
ment, is  conclusively  cut  off  by  the  finding  of 
the  Jury  upon  the  evidence.  The  prisoner  tes- 
tified that  one  John  Hemdon  had  admitted  a 
previous  intimacy  with  the  prosecutrix,  and 
that  the  prosecutrix  herself  had  admitted  the 
same  thing.  But  Hemdon  and  the  prosecu- 
trix both  denied  having  made  any  such  ad- 
mission; she  testified  most  positively  that 
she  had  never  been  intimate  vrlth  any  man 
except  the  prisoner;  and  there  was  much 
affirmative  and  uncontradicted  evidence  to 
show  that  her  previous  reputation  for  chasti- 
ty was  good.  Her  chastity  was  presumed 
(Code  1919,  §  4410,  and  revisers'  note  and 
citations) ;  and  while,  as  pointed  out  above, 
his  testimony  made  a  confiict  in  the  evidence 
on  this  point,  the  question  thus  arising  ad- 
dressed itself  to  and  was  settled  by  the  Jury 
(Mills'  Case,  93  Va.  815,  819,  22  S.  £.  863). 
The  Jury  evid^itly  believed  her  and  Hemdon, 
and  disbelieved  the  defendant. 

[3]  3.  The  remaining  assignment  I3  that 
the  court  erred  in  refusing  to  set  aside  the 
verdict  on  the  ground  that  the  venue  of  the 
crime  was  not  proved. 

The  indictment  was  found  and  the  case  was 
tried  in  Fluvanna  county.  The  evidence 
shows  that  both  the  accused  and  the  prosecu- 
trix resided  in  that  Jurisdiction.  The  ac- 
cused testified  that  their  acts  of  intercourse 
took  place  in  her  home,  while  she  fixed  the 
place  as  being  near  a  road  between  her  home 
and  Antioch  church,  where  they  often  went 
together.  The  evidence  of  the  witnesses,  as 
copied  in  the  record,  does  not  show  in  terms 
that  the  place  of  Intercourse,  as  fixed  by  the 
prosecutrix,  was  in  Fluvanna  county,  but  in 
the  bill  of  exceptions  containing  the  evidence 
the  trial  Judge  is  careful  to  set  out  that  such 
evidence,  ''together  with  the  certificate  of  the 
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judge  at  tbe  end  of  the  stenographic  report," 
Is  all  the  evidence  introduced;  and  the  cer- 
tificate referred  to  is  as  follows: 

"It  is  certified  that  immediately  after  the 
rendition  of  the  verdict,  and  while  the  evidence 
^as  fresh,  a  motion  was  made  to  set  aside  the 
verdict  (as  appears  from  the  record),  and  it 
was  urged  by  the  defendant's  counsel  that 
there  had  been  a  failure  to  prove  the  venue  of 
the  offense  as  alleged,  but  the  motion  was 
overruled,  the  recollection  of  the  court  being, 
as  it  still  is,  that  the  venue  of  the  offense  was 
satisfactorily  proved  to  have  been  in  Fluvanna 
county." 

To  support  the  contention  that  the  venue 
was  proved,  counsel  representing  the  com- 
monwealth filed  the  affidavits  of  R.  H.  Ha- 
den,  member  of  the  Fluvanna  bar  present  at 
the  trial,  and  of  J.  H.  Payne  and  J.  C.  Shep- 
herd, members  of  the  jury,  all  three  of  whom 
made  oath  that  the  place  of  the  offense  as 
fixed  by  the  prosecutrix  was  shown  by  affirm- 
ative evidence,  in  answer  to  a  direct  ques- 
tion by  the  attorney  for  the  commonwealth, 
to  have  been  in  Fluvanna  county.  To  the 
contrary,  counsel  for  the  prisoner  filed  the 
affidavit  of  the  stenographer,  A.  C.  Williams, 
to  the  effect  that  the  transcript  of  the  evi- 
dence made  by  him  and  embodied  In  the  bill 
of  exceptions  was  a  true  and  accurate  recoi-d. 
There  is  a  stipulation  in  the  record  that  these 
affidavits  may  be  considered  by  this  court, 
but  they  are  not  made  a  part  of  any  bill  of 
exceptions.  The  three  affidavits  first  above 
mentioned  are  so  definite  and  particular  in 
their  averments  as  to  leave  small  room  to 
doubt  that  the  venue  was  specifically  proved 
by  one  or  more  questions  and  answers  de- 
signed especially  for  that  purpose,  and  inad- 
vertently omitted  or  overlooked  by  the  ste- 
nographer. Whether  these  affidavits,  notwith- 
standing the  agreement  of  counsel  that  we 
may  read  them,  are  made  a  part  of  the  rec- 
ord so  as  to  permit  us  to  consider  them, 
seems  doubtful,  to  say  the  least  of  it ;  but  it 
is  not  necessary  to  rest  the  fate  of  the  as- 
signment now  under  consideration  upon  such 
affidavits.  The  other  facts. above  recited,  af- 
firmatively appearing  in  the  evidence  as  cer- 
tified, may  be  said  to  raise  a  strong  presump- 
tion that  the  offense  was  committed  in  Flu- 
vanna. Richardson's  Case,  80  Va.  124.  When 
to  this  presumption  is  added  the  certificate 
of  the  trial  Judge  that  according  to  his  rec- 
ollection "the  venue  of  the  offense  was  satis- 
factorily proved  to  have  been  in  Fluvanna 
county,"  we  ought  not  to  reverse  the  judg- 
ment on  the  ground  that  such  proof  was  lack- 
ing. 

The  question  of  venue  was  not  raised  until 
after  the  verdict  was  rendered.  The  case 
in  our  opinion  falls  easily  within  the  Infiu- 


ence  of  the  holding  of  this  court  In  West  v. 
Commonwealth,  125  Va.  747,  750,  752,  99  S. 
E.  654.  In  that  case  we  used  the  following 
language,  with  which  we  may  well  conclude 
the  discussion  of  this  assignment  of  error: 

"It  seldom  happens  that  there  is  any  real 
merit  in  an  exception  based  upon  a  failure  to 
prove  venue,  unless  the  question  has  been  de- 
veloped and  made  the  subject  of  serious  inquiry 
before  verdict.  Criminals  are  supposed  to  be 
and  usually  are  indicted  where  they  have  com- 
mitted the  crime.  The  necessity  of  proving  the 
locality  is  known  to  practically  every  tyro  in 
the  criminal  practice.  The  record  in  this  case 
shows  that  the  court,  counsel,  jurors  and  wit- 
nesses must  necessarily  have  been  familiar 
with  the  location  of  the  Robertson  home  on 
Sycamore  street.  No  question  was  raised  or 
hinted  at  as  to  the  local  jurisdiction  of  the 
court,  until  after  the  verdict  was  rendered.  A 
motion  was  then  made  for  a  new  trial  on  the 
ground  that  the  venue  had  not  been  proved, 
and  this  motion  was  promptly  overruled  by  a 
local  judge  of  known  experience  and  ability. 

"The  action  cf  the  court  in  overruling  the 
motion,  based  on  the  view  that  the  venue  had 
been  sufficiently  established,  comes  to  us  not 
only  with  the  usual  presumption  favoring  the 
correctness  of  the  judgment  of  a  trial  court, 
but  upon  the  facts  and  circumstances  appear- 
ing in  the  evidence  and  detailed  above,  which 
of  themselves  raise  a  violent  presumption  that 
the  Robertson  house  was  within  the  local  ju- 
risdiction of  the  court,  and  we  do  not  feel  war- 
ranted' in  reversing  the  judgment  upon  this 
point." 

In  conclusion  we  wish  to  add  this  comment : 
Cases  of  this  character  are  not  often  free 
from  conflicts  In  the  evidence.  A  man  who 
will  seduce  a  girl  under  promise  of  marriage 
and  then  desert  her  Is  quite  caiMible  of  tes- 
tifying falsely  and  endeavoring  to  procure 
false  testimony  from  others.  On  the  other 
hand,  an  unchaste  woman  who  finds  herself 
pregnant  and  attempts  to  lessen  her  shame 
by*  claiming  that  some  man  has  seduced 
her  under  promise  of  marriage  will  gt»ierally 
swear  falsely  and  seek  to  ^nd  corroboration 
of  the  falsehood  in  the  testimony  of  othera 
In  either  case  the  credibility  of  the  witnesses 
must  be  determined  by  the  jury,  and  the 
courts,  even  if  entertaining  a  different  view, 
cannot  In  this  particular  interfere  with  the 
verdict.  In  the  Instant  case,  however.  It  does 
not  seem  amiss  to  say  that  the  conflicts  in  the 
evidence  are  of  minor  consequence,  and  the 
verdict  of  the  jury  upon  the  real  merits  of 
the  controversy  is  supported  by  a  clear  pre- 
ponderance of  proof. 

The  judgment  Is  affirmed. 

Affirmed. 

SAUNDERS,  J.,  did  not  participate  in  the 
above  decision,  having  died  In  November  last 
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ATKINS  V.  COMMONWEALTH. 

<  Supreme  Court  of  Appeals  of  Virginia.    Jan. 

19,  1922.) 

1.  Seduction  ^=»43  —  Evidence  sufllclent  to 
show  offense  committed  under  promise  of 
marriage. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  evidence  held  sufficient  to 
prove  that  the  offense  was  committed  under 
snch  promise. 

2.  Criminal  law  <@==9823 (2)  —  Instruction  on 
corroboration  of  prosecutrix  In  action  for 
seduction  held  not  objectionable  in  view  of 
other  Instruction  given. 

In  a  prosecution  for  seduction,  an  instruc- 
tion that  accused  could  not  be  convicted  on  the 
uncorroborated  testimony  of  the  prosecutrix, 
**yet,  if  the  admissions  of  the  accused  and 
other  'surrounding  circumstances'  corroborate 
her  testimony,"  etc.,  when  considered  with  an- 
other instruction,  was  not  open  to  the  objec- 
tion that  the  court  had  improperly  commented 
on  the  weight  and  sufficiency  of  the  evidence 
nor  as  siogling  out  certain  facts  and  basing  a 
verdict  thereon. 

3.  Criminal  law  <@=»i  169 (8)— Evidence  of  pros- 
ecutrix's statements  not  made  in  accused's 
presence  held  not  unfavorable  to  accused. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  evidence  of  statements  made 
out  of  court  by  the  prosecutrix,  not  in  the 
presence  and  hearing  of  accused,  and  not  tend- 
ing to  corroborate  prosecutrix's  story  of  her 
proposed  trip  to  get  married  was  harmless  and 
not  unfavorable  to  accused. 

Error  to  Circuit  Court,  Halifax  County. 

W.  W.  Atkins  was  convicted  of  seduction, 
and  he  assigns  error.    Affirmed. 

Jas.  H.  Guthrie,  of  South  Boston,  for 
plaintiff  In  error. 

Jno.  R.  Saunders,  Atty.  Gen.,  and  J.  D. 
Hank,  Jr.,  Asst.  Atty.  Gen.,  for  the  Com- 
monwealth. 


KELLY,  P.  The  indictment  In  this  case 
charged  that  on  the  26th  day  of  June,  1921, 
in  Halifax  county,  "W.  W.  Atkins,  being  a 
married  man,  ♦  ♦  ♦  did  then  and  there 
imlawfully  and  feloniously  seduce  and  have 
illicit  connection  with  one  K.  L.  Yates, 
*  ♦'  ♦  an  unmarried  female  of  previous 
chaste  character." 

The  case  was  tried  twice.  At  the  first 
trial  the  jury  found  the  defendant  guilty  and 
fixed  his  punishment  at  two  years  in  the  pen- 
itentiary. This  verdict,  on  motion  of  the  de- 
.fendant,  was  set  aside.  At  the  second  trial 
he  was  again  found  guilty,  and  his  punish- 
ment was  fixed  by  the  jury  at  five  years  in 
the  penitentiary.  The  court  refused  to  In- 
terfere with  the  second  verdict,  and  passed 
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sentence  on  the  defendant  In  accordance 
therewith. 

There  are  three  assignments  of  error  set 
out  in  the  petition.  We  shall  take  them  up  in 
their  Inverse  order. 

[1]  1.  It  Is  contended  that  the  court  erred 
in  refusing  to  set  aside  the  verdict  on  the 
ground  that  it  was  contrary  to  the  law  and 
the  evidence. 

Upon  the  vital  and  determinative  questions 
of  fact,  there  is  the  conflict  of  testimony  be- 
tween the  prosecutrix  and  the  accused  so 
commonly  encountered  in  cases  of  this  char- 
acter. It  is  not  necessary  to  set  out  the  evi- 
dence in  full.  The  following  statement  is 
sufficient  for  a  proper  disposition  of  the  case: 

The  defendant  was  a  married  man,  having 
a  wife  and  children  living  at  South  Boston. 
He  was  employed  by  the  Coca-Cola  Company 
as  a  traveling  salesman,  and  as  such  seems  to 
have  had  his  headquarters  first  at  South 
Boston  and  later  at  Leakesville,  N.  C.  The 
prosecutrix  was  an  unmarried  woman,  20 
years  old,  who,  with  the  assistance  of  a 
younger  sister,  conducted  a  store  owned  by 
her  invalid  father.  This  store  was  in  the 
territory  in  which  the  defendant  sold  and  de- 
livered Coca-Cola  so  long  as  he  had  his  head- 
quarters at  South  Boston.  She  testified  that 
for  six  or  seven  months  before  the  alleged  se- 
duction she  saw  him  at  the  store  two  or  three 
times  a  week;  that  he  told  her  he  was  unmar- 
ried ;  that  five  months  after  she  first  met  him 
he  proposed  marriage;  that  she  declined  the 
first  proposal,  but  that  on  being  asked  the  sec- 
ond time  she  agreed  to  marry  him;  that  two 
months  in  advance  they  agreed  on  June  26, 
1920,  as  the  date  for  the  marriage;  that  on 
June  26,  1920,  after  having  written  her  that 
week  twp  letters  (which  she  says  she  de- 
stroyed) saying  he  was  coming  after  her  on 
that  date,  he  came  for  her  at  night;  that 
they  walked  to  Clover,  a  railroad  station 
about  four  miles  from  the  store;  that  on 
the  way  to  Clover  he  said  they  would  take 
the  train  there  for  Randolph,  where  people 
would  not  know  them,  and  go  thence  by  next 
train  to  Leakesville,  N.  C,  and  be  married; 
that  on  the  way  to  Clover  that  night,  after 
they  had  gone  about  three  miles,  he  asked 
her  to  have  intercourse  with  him,  but  she  de- 
clined; that  when  they  arrived  at  Clover 
they  found  no  one  at  the  station;  that  he 
then  asked  her  again  to  have  Intercourse 
with  him,  which  she  at  first  refused,  but  to 
quote  her  language: 


"He  said  we  were  going  to  be  married  any- 
how, and  he  forced  me — he  overpowered  me 
He  said  we  would  leave  at  3  o'clock.  Father 
did  not  know  where  I  was.  He  said  he  was 
going  to  leave  me  if  I  didn't  have  intercourse 
with  him.  I  was  four  miles  from  home,  and 
it  was  3  o'clock  in  the  morning." 


^s»For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Dlffesu  and  Indexes 
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They  left  Clorer  by  train  and  arrived  at  f 
Randolph  before  daylight  At  the  latter 
place  they  had  Intercourse  again,  and,  ac- 
cording to  her  statement,  he  made  there  "the 
same  threats  that  he  made  at  Clover."  Later 
In  the  day  they  left  by  train  for  South  Bos- 
ton. Before  leaving  Randolph  he  toI3  her 
he  would  get  off  at  South  Boston  and  see  his 
wife  and  children.  This  she  says  was  the 
first  she  had  ever  heard  of  his  being  married. 
She  left  South  Boston  that  evening,  afraid 
to  return  to  her  people  at  home,  and  went 
to  Richmond,  where  she  remained  at  a  board- 
ing house  until  her  brother*ln-law  came  after 
her. 

The  case  Is  peculiar  in  some  of  Its  partic- 
ulars. The  defendant  Is  a  married  man,  but 
his  conviction  was  sought  and  obtained  upon 
the  theory  that  he  seduced  the  prosecutrix 
under  promise  of  marriage,  following  upon  a 
false  representation  that  he  was  a  single 
man.  The  offense  Is  charged  In  the  Indict- 
tnent,  quoted  above,  in  the  language  of  the 
statute  (Code,  §  4410),  and  as  thus  charged  a 
promise  of  marriage  Is  not  a  necessary  ele- 
ment of  the  crime.  But  the  conviction  in  this 
ease  necessarily  depends  upon  proof  of  a 
promise  of  marriage,  for  the  evidence  relied 
upon  to  support  the  charge  of  seduction  Is 
inseparably  linked  with  the  claim  that  such  a 
promise  was  made.  If  the  proof  of  the 
promise  of  marriage  fails,  then  the  founda- 
tion of  the  case  sought  to  be  made  by  the 
commonwealth  Is  gone. 

The  testimony  of  the  prosecutrix  Is  In  con- 
flict with  that  of  the  witness  Huckabee,  a 
mutual  acquaintance  and  friend  of  the  de- 
fendant and  the  prosecutrix,  who  testified 
that  he  told  her  before,  she  met  defendant 
that  the  latter  was  married;  and  her  testi- 
mony Is  also  in  conflict  with  that  of  the  de- 
fendant, who  denies  the  promise  of  marriage, 
and  says  that  she  knew  all  the  while  that  he 
had  a  family  at  South  Boston.  These  con- 
flicts, however,  were  settled  by  the  verdict  of 
the  Jury,  and  we  cannot  interfere  with  their 
finding,  provided  her  testimony  is  suflicient- 
ly  supported  by  other  evidence.  Code,  |  4413. 
This  latter  question,  too,  was  concluded  by 
the  verdict.  If  we  can  say  there  is  other  evi 
deuce  In  the  case,  either  direct  or  circumstan- 
tial, fairly  tending  to  support  the  testimony 
of  the  prosecutrix  upon  the  essential  facts. 
Rlddleberger  v.  Commonwealth,  124  Va.  783, 
97  S.  E.  310. 

The  corroborating  evidence  does  not  ap- 
pear to  us  to  be  very  satisfactory  or  con- 
vincing, but  It  satisfied  the  jury,  and  we  are 
of  opinion  that  It  was  sufficient  to  bring  the 
case  within  their  province.  There  was  little 
direct  evidence,  except  by  the  prosecutrix,  of 
any  courtship  or  love-making  between  the 
parties,  but  they  saw  each  other  several 
times  a  week  for  some  time  before  the  al- 


leged seduction  took  place.  Her  chastity  was 
presumed.  Code,  {  4410;  Harding's  Case, 
decided  to-day,  110  S.  EX  376.  But,  more 
than  this,  her  previous  chaste  character  was 
established  by  entirely  satisfactory  proof. 
That  their  relations  were  not  merely  those 
of  store  manager,  on  the  one  hand,  and  sales- 
man, on  the  other.  Is  conceded;  and  It  Is  a 
fair.  If  not  a  necessary,  Inference  from  the 
evidence  that  he  was  very  attentive  to  her, 
and  that  no  other  man  paid  her  any  attention 
from  the  beginning  of  their  acquaintance  to 
the  date  of  her  alleged  seduction.  On  the 
day  w^hich  she  says  they  had  agreed  on  as 
the  date. for  their  marriage,  he  admits  that 
he  Journeyed  from  Leakesville,  N.  C,  to  Clo- 
ver, in  Halifax  county,  walking  thence  sever- 
al miles  to  the  Yates  store.  According  to 
one  of  the  witnesses,  he  carried  a  small  va- 
lise. He  denies  having  the  valise,  but,  wheth- 
er he  had  any  baggage  or  not,  he  was  mak- 
ing a  special  trip  to  see  her.  After  meet- 
ing her  there,  they  left  together  and  made 
the  Journey  to  South  Boston,  as  above  f^t 
out  They  cMer  as  to  why  they  went  She 
says  It  was  to  reach  North  Carolina  and  get 
married.  He  sa'/s  she  told  him  she  wanted  to 
leave  home,  and  chat  she  went  against  his 
advice.  But  the  faH  remains  that  he  came 
all  the  way  from  LealcesviUe,  N.  C,  to  see 
her  on  the  day  she  says  they  had  agreed  to 
marry,  and  that  they  went  off  together  that 
night.  It  Is  his  claim  that  he  had  often  been 
intimate  with  her  In  the  busihes  near  the 
store  prior  to  that  date,  but  he  tfoes  not  offer 
to  explain  the  apparently  admittee^  fact  that 
he  did  not  have  intercourse  with  her  that 
night  until  after  he  had  walked  witAt  her  in 
the  dark  through  the  country  four  miles  to 
Clover. 

We  may  concede,  however,  that  If  the  cor- 
roborating evidence  went  no  further  than 
hereinbefore  appears,  we  would  have  to  hold. 
as  we  did  in  Rlddleberger  v.  CommonwealUi, 
supra,  that  It  Is  "as  consistent  with  the  con. 
elusion  that  there  was  no  promise  of  marri-. 
age  as  with  the  conclusion  that  there  was 
such  a  promise.*'  But  there  was  the  addi- 
tional testimony  of  Sam  Boyd,  which,  though 
contradicted  by  the  defendant,  may  proper- 
ly and  reasonably  have  been  believed  by  the 
Jury,  and  which  was  wholly  Inconsistent  with 
any  other  theory  than  that  the  defendant 
was  holding  himself  out  as  the  sweetheart 
and  fiance  of  the  prosecutrix.  Boyd  testified 
as  follows: 


•41 


I  know  Katie  L.  Yates;  have  known  her 
about  11  years.  In  going  down  the  street  in 
South  Boston  some  time  in  the  spring  of  last 
year  W.  W.  Atkins  jumped  on  the  running 
board  of  my  automobile  and  asked  me  if  I  had 
been  down  the  country,  and  if  I  saw  his  girl. 
Miss  Katie  Yates.  He  said  she  was  the  best- 
looking  girl  in  the  county,  and  he  intended  to 
take  her  away  from  there.  My  son  married 
Katie  Yates'  sister  some  two  years  ago." 


Va,) 
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If  this  Incident  took  place— and  whether  it 
clid  or  not  was  a  question  for  the  Jury — it 
can  only  be  reasonably  explained  upon  the 
tlieory  that  the  defendant  was  assuming  to 
Soyd  the  role  of  an  unmarried  man,  a  suitor 
of  a  sister-in-law  of  Boyd*s  son,  and  further 
that  he  was  pretending  that  he  intended  to 
make  her  his  wife.  In  no  other  guise  could 
lie  have  decently  referred  to  her  as  "his  girl/' 
or  have  lawfully  "intended  to  take  her  away 
from  there."  This  statement  to  Boyd,  espe- 
cially in  view  of  the  relationship  of  Boyd's  son 
to  the  prosecutrix,  cannot  be  said  to  l)e  as  con- 
sistent with  the  conclusion  that  there  was  no 
promise  of  marriage  as  with  the  conclusion 
that  there  was  such  a  promise.  We  think 
this  testimony,  taken  with  the  other  facts 
and  circumstances  above  adverted  to,  consti- 
tuted independent  evidence  which  fairly 
tended  to  corroborate  the  prosecutrix  upon 
the  essential  elements  of  the  crime.  This  be- 
ing true,  the  credibility  of  the  story  as  told 
by  her  was  a  question  for*  the  Jury.  Their 
finding  established  the  truthfulness  of  her 
narrative,  and  it  follows  that  the  court  did 
not  err  in  refusing  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  the  law  and 
the  evidence.  If  her  story  was  true,  the  de- 
fendant was  plainly,  and  indefensibly  guilty. 

[2]  2.  It  is  insisted  that  the  court  erred  in 
giving  Instruction  No.  2  offered  by  the  com- 
monwealth, which  was  as  follows: 

•*The  court  instructs  the  jury  that,  while  they 
cannot  convict  the  accused  on  the  uncorrobo- 
rated testimony  of  the  prosecutrix,  Katy  L. 
Yates,  yet,  if  the  admissions  of  the  accused 
and  other  surrounding  circumstances  substan- 
tiate her  testimony  so  as  to  satisfy  their  minds 
of  the  truth  of  her  statements,  then  this  is 
snfBdent." 

It  is  urged  that  this  instruction  improper- 
ly singled  out  a  part  only  of  the  evidence,  to 
wit,  the  admissions  of  the  defendant;  that 
it  improperly  commented  upon  the  weight 
and  sufficiency  of  the  evidence;  and  that  it 
referred  to  the  "surrounding  circumstances" 
In  such  a  broad  and  unlimited  manner  as  to 
make  the  instruction  erroneous.  These  ob- 
jections are  without  merit  If  it  be  conced- 
ed that  either  or  all  of  them  are  well  foimd- 
ed  when  the  instruction  is  regarded  by  it- 
self, they  become  of  no  importance  when  it 
is  read,  as  it  must  be,  with  the  instruction 
given  by  the  court  on  its  own  motion  as  fol- 
lows: 

"The  court  instructs  the  jury  that  the  ac- 
cused cannot  be  convicted  upon  the  testimony 
of  the  female  seduced  unsupported  by  other 
testimony.  Without  undertaking  to  indicate 
the  precise  amount  of  corroborating  testimony, 
which  in  this  case  would  be  sufficient,  the  court 
tells  the  jury  that  it  must  be  evidence  which 
does  not  emanate  from  the  mouth  of  the  se^ 
duced  female;  that  it  must  not  rest  wholly 
upon  her  credibility,  but  must  be  such  evidence 


as  adds  to,  strengthens,  confirms,  and  corrob- 
orates her/' 

The  two  instructions  are  not,  as  is  claimed 
on  behalf  of  the  defendant,  in  conflict  with 
each  other,  and,  when  read  together,  correct- 
ly Inform  the  Jury  as  to  the  character  of 
proof  necessary  for  conviction. 

We  have  looked  to  the  authorities  cited 
and  relied  upon  by  the  learned  counsel  for 
the  prisoner  in  support  of  the* alleged  error 
under  consideration.  They  are  not  applica- 
■  wc  to  this  ca^e,  and  require  no  discussion 
here.  We  find  no  fault  with  the  legal  prop- 
ositions invoked  on  behalf  of  the  accused. 
It  is  well  settled  that  instructions  must  not 
single  out  certain  facts  and  direct  the  Jury 
to  base  a  verdict  thereon,  to  the  exclusion  of 
other  material  facts  in  the  case;  that  they 
must  not  be  so  Inconsistent  and  conflicting 
with  each  other  as  to  mislead  or  confuse  the 
Jury;  and  that  they  must  not  contain  such 
a  vague  and  indefinite  and  unexplained  ref- 
erence to  "the  circumstances  of  the  case^  as 
will  tend  to  turn  the  Jury  loose  in  the  field 
of  speculation  and  conjecture.  But  nothln? 
of  that  sort  is  to  be  found  in  the  instructions 
given  in  this  case  when  they  are  fairly  con- 
sidered as  a  whole.  They  guarded  every 
right  of  the  accused,  and  the  Jury  could  not, 
as  the  intelligent  men  they  must  be  presum- 
ed to  have  been,  have  been  misled  to  the 
prisoner's  prejudice  by  anything  contained 
therein. 

[3]  3.  The  third  and  last  assignment  of 
error  questions  the  ruling  of  the  trial  court 
in  admitting  certain  testimony  given  by  the 
witnesses  N.  G.  Terry  and  Donald  Lacks. 

(a)  Terry,  after  having  testified  that  he 
was  chief  of  police  in  South  Boston  and  saw 
the  prosecutrix  there  about  1  o'clock  on  June 
27,  1920,  was  permitted  over  the  objection  of 
the  prisoner  to  say  that  she  then  and  there 
told  him  ''that  she  had  no  people  in  South 
Boston,  and  was  on  her  way  to  some  place  in 
North  Carolina ;  that  she  had  a  kinsman  up 
there  and  had  started  to  Isorth  Carolina  to 
get  work." 

(b)  Lacks,  after  having  testified  that  he 
saw  the  prosecutrix  at  his  home  In  Randolph 
early  one  morning  in  June,  1920,  was  permit- 
ted, over  the  objection  of  the  prisoner,  to 
say  that  she  told  him  ''she  was  going  to 
South  Boston,  and  then  that  evening  she 
was  going  to  LeakesviUe,  N.  C." 

It  is  insisted  that  the  court  erred  in  allow- 
ing the  above-recited  testimony  to  go  to  the 
jury,  and  that  the  judgment  of  conviction 
ought  for  that  reason  to  be  reversed.  The 
ground  upon  which  the  objection  to  this  evi- 
dence was  based  was  that  "the  statements, 
not  having  been  made  in  the  presence  and 
hearing  of  the  accused,  were  hearsay  and  in- 
admissible as  evidence  against  him." 

It  is  a  well-settled  general  rule  (subject  to 
certain  exceptions  not  applicable  here)  that 
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the  declarations  of  a  witness  made  out  of 
court  are  not  admissible  for  the  purpose  of 
corroborating  his  testimony  In  court,  for  the 
reason  that  such  evidence  is  hearsay.  Oliver 
V.  Commonwealth,  77  Va.  590;  Howard  v. 
Commonweal  th»  81  Va.  488;  Repass  v.  Rich- 
mond, 99  Va.  508,  39  S.  E.  160;  Jessie  v. 
Commonwealth,  112  Va.  887,  890,  71  S.  E. 
612.  It  is  equally  well  settled,  however,  that 
a  judgment  will  not  be  reversed  for  the  ad- 
mission of  Improper  testimony,  unless  such 
testimony  appears  to  have  been  capable  of 
prejudicing  the  losing  party.  Oliver  v.  Com- 
monwealth, supra* 

We  have  no  hesitancy  whatever  in  holding 
that  the  above-recited  testimony  of  the  wit- 
ness Terry  could  not  have  been  harmful  to 
the  defendant  The  statement  which  he  said 
the  prosecutrix  made  to  him  did  not  tend  to 
corroborate  her  story  of  a  wedding  trip  to 
North  Carolina.  On  the  contrary,  the  state- 
ment showed  that  she  was  going  on  an  en- 
tirely different  mission,  and  was  thus  fav- 
orable rather  tlian  unfavorable  to  the  de- 
fendant. 

At  first  view  there  appears  to  be  more  dif- 
ficulty with  reference  to  the  testimony  of  the 
witness  Lacks.  The  statement  made  to  him 
by  Miss  Yates,  witliout  indicating  why  she 
was  going,  did  show  that  she  was  on  the  way 
to  Leakesvllle,  N.  C,  and  that  is  where  she 
had  testified  they  were  going  for  the  purpose 
of  being  married.  It  would  be  possible, 
therefore,  to  look  upon  tbis  evidence  as  cor- 
roborative of  her  story  in  court.  We  do  not 
think,  however  that  the  jury  would  have  ac- 
corded it  any  such  effect.  To  have  done  so, 
they  would  have  had  to  believe  that  at  the 
time  she  made  the  statement  to  Lacks  she 
still  thought  she  was  going  to  Leakesvllle  to 
be  married.  She  could  not  have  had  any 
such  belief  at  that  time,  because  she  also 
told  Lacks,  in  the  same  conversation,  that 
she  was  going  to  stop  at  South  Boston.  No 
stop  at  that  place  had  been  contemplated  by 
her  until  after  the  defendant  had  told  her 
for  the  first  time  that  he  was  married  and 
was  going  to  stop  there  to  see  his  wife  and 
children;  in  other  words,  she  had  learned 
when  she  was  talking  to  Lacks  that  a  legal 
marriage  between  her  and  the  defendant  was 
not  possible,  and.  If  she  then  intended  to  go 
to  Leakesvllle,  it  was  not  as  a  part  of  the 
previous  plan  between  her  and  the  defendant 
about  which  she  testified  in  court. 

If,  however,  it  can  be  supposed  that  the 
jury  might  have  regarded  her  statement  to 
Lacks  as  corroborative  of  her  narrative  in 
court,  it  was  such  corroboration  as  they  were 
plainly  told  by  the  court  to  disregard.  If  it 
was  corroboration,  it  ''emanated  from  the 
mouth  of  the  seduced  female,**  and  the  jury 
had  been  expressly  told  by  the  court  that 
such  corroboration  was  not  sufficient  to  war- 
rant a  conviction. 


r  We  are  of  opinion  that  there  was  no  re- 
versible error  in  the  admission  of  the  testi- 
mony In  question. 

For  the  foregoing  reasons,  the  Judgment 
complained  of  must  be  affirmed. 
.  Affirmed. 

SAUNDERS,  J.,  did  not  participate  in  the 
above  decision,  having  died  in  November 
last. 

(182  Va.  24) 
ELLIS  V.  VIRGINIA  RY.  &  POWER  CO. 

(Supreme   Court  of  Appeals   of  VirgimB. 
Jan.  19,  ld22.) 

1.  Carriers  ^=9316(3)— Burden  on  passenger 
to  show  she  was  not  given  time  to  alfght  or 
clear  street  oar  and  reach  safe  place. 

The  burden  was  on  an  injured  street  car 
passenger  to  prove  she  was  not  given  time  to 
alight,  or  clear  the  car  and  reach  a  place  of 
safety  before  it  started. 

2.  Evidence  ^=>I2I(I)— Rule  as  to  "spontane- 
ous declaration"  as  exception  to  hearsay 
mie  stated. 

The  practical  rule  as  to  the  admissibility  of 
"spontaneous  declarations'*  as  exceptions  to 
the  hearsay  rule  and  as  part  of  the  res  gestra 
is  that  the  declaration  must  have  accompanied 
the  main  fact,  or  must  have  followed  under 
its  immediate  propulsion,  must  bear  no  evi- 
dence of  reflection  or  deliberation,  and  must 
have  been  an  undesigned  or  Illustrative  inci- 
dent or  part  of  the  Utigated  act. 

3.  Appeal  and  error  ^=s>  1056 (I)— Exclusion  of 
statement  made  by  bystander  at  time  of  ac- 
cident harmless  In  view  of  bystander's  testi- 
mony. 

In  an  action  for  injury  while  alighting  from 
a  street  car,  exclusion  of  an  answer  that  would 
have  stated  what  a  bystander  said  to  the  mo- 
torman  immediately  following  the  accident  held 
harmless  in  view  of  the  bystander's  testimony. 

Error  to  Hustings  Court  of  Richmond. 

Action  by  Lillie  P.  Ellis  against  the  Vir- 
ginia Railway  &  Power  Company.  Judgment 
for  defendant  and  plaintifiF  assigns  error. 
Affirmed. 

Bethel  &  Williams,  of  Richmond,  tot  plain- 
tiff in  error. 

E.  R.  Williams  and  T.  Justin  Moore,  both 
of  Richmond,  for  defendant  in  error. 

KELLY,  P.  This  is  an  action  for  personal 
injiuies  brought  by  Mrs.  Llllle  P.  BUis 
against  the  Virginia  Railway  &  Power  Com- 
pany. The  jury  having  found  for  the  com- 
pany, the  court  entered  judgment  according- 
ly, and  Mrs.  Ellis  assigns  error. 

[1]  There  are  three  counts  in  the  declara- 
tion as  amended,  which  may  be  briefly  som- 
marized  as  follows : 

First,  that  the  plaintiff,  while  a  passenger 
for  hire  on  one  of  the  defendant's  street  cars, 


^5s>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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"rang  the  bell  to  stop  the  car  at  Eighth  and  ■  error  in  some  of  the  other  rulings  of  the  court 
Main  streets  so  as  to  alight  therefrom,  and  I  during  the  progress  of  the  trial. 


that  she  proceeded  to  alight  and  get  off  said 
car  when  it  had  stopped  at  Eighth  and  Main 
streets;    and  that  while  she  was  in  the  act  of 
alightingf  and  before  she  could  get  off  of  and 
clear  of  said  car,  and  without  fault  on  her  part, 
the  said  defendant,  through  its  servants,  agents, 
and    employees,    tnegligently,    carelessly,    will- 
fnlly,  and  unlawfully,  suddenly  and  quickly,  and 
TTithout  warning  to  the  said  plaintiff,  started 
said    car,   whereby  said   plaintiff  was   shoved, 
thrown,  and  knocked  from  said  car,  and  struck 
by  said  car  before  she  could  get  out  of  its  way 
as  it  swung  around  the  corner  at  Eighth  and 
Main  streets;"   second,  "that  she  rang  the  bell 
before    reaching    the    corner,    and    when    said 
car  reached  said  comer  it  was  stopped  for  the 
purpose  of  enabling  said  plaintiff  to  get  out 
of  said  car;   that  while  the  plaintiff  was  in  the 
act  of  getting  out  of  said  car  after  said  car 
had  stopped  and  before  she  could  alight  there- 
from on  the  pavement  in  safety,  the  said  motor* 
man  and  conductor  in  charge  of  said  car,  as 
the  agents  of  said  defendant,  negligentiy  and 
carelessly    started    said    car    ahead,    thereby 
throvdng   the   said   plaintiff   to   the   pavement 
without   any   negligence   on   her  part;**    third, 
'*that  she  rang  the  bell  before  reaching  said 
comer,  and  when  said  car  reached  said  comer 
it  was  stopped  for  the  purpose  of  enabling  said 
plaintiff  to  get  out  of  the  car;    that  after  said 
plaintiff  had  stepped  off  of  said  car  and  before 
she  had  a  reasonable  ti^e  to  get  out  of  the 
way  of  said  car,  and  after,  by  the  use  of  ordi- 
nary  care  and  caution,  her  peril  could   have 
been  seen,   and  it  was  apparent  that,  if  the 
car  was  moved,  then  it  would  strike  her,  the 
said  motorman  and  conductor  in  charge  of  said 
car,  as  the  agents  of  the  defendant,  negligentiy 
and  carelessly  started  said  car  ahead,  and  the 
rear  of  said  car  caught,  struck,  pushed,  shoved, 
and  knocked  said  plaintiff,  without  negligence 
on  her  part,  and  she  was  thereby  thrown  vio- 
lently over,  upon,  to,  and  against  the  ground, 
curbing,  and  stones.*' 

The  plainUir  herself  testified  that  while 
she  was  in  the  act  of  alighting  with  one  foot 
on  the  groimd  and  her  hand  still  holding  to 
the  car  the  motorman  started  rapidly  for- 
ward, *'jerked  her  loose,**  and  she  was  struck 
by  the  moving  car.  If  the  Jury  had  believed 
her  statement,  it  would  have  been  their  duty 
to  find  in  her  favor,  and  they  doubtless  would 
have  done  so,  but  there  was  abundant,  not  to 
say  overwhelming,  evidence  to  show  that  the 
car  did  not  start  until  after  she  had  alighted, 
and  had  walked  several  steps,  amply  far,  if 
she  had  moved  away  and  kept  away  from  the 
overlap  of  the  car  as  it  turned  the  curve  Just 
ahead,  to  have  made  her  perfectly  safe.  The 
burden  was  on  her  to  prove,  either  that  she 
was  not  given  time  to  alight,  or  that,  having 
alighted,  she  was  not  given  time  to  clear  the 
car  and  reach  a  place  of  safety.  The  Jury 
was  entirely  warranted  in  finding  that  the 
evidence  was  against  her  ui)on  both  of  these 
theories  of  the  case,  and  the  judgment  upon 
the  verdict  must  be  aflirmed,  unless  there  was 


[2,  3]  The  only  serious  question  in  the  case, 
as  we  see  it,  is  presented  by  plaintiff's  bill 
of  exceptions  No.  1,  which  is  as  follows : 

"  'Q.  At  the  time  that  you  next  remember  any- 
thing since  the  car  struck  you,  from  the  time 
that  the  car  struck  you,  did  this  man  that  pick- 
ed you  up  make  any  statement  to  you?* 

''The  foregoing  question  propounded  to  Lillie 
P.  Ellis,  witness  in  her  own  behalf  upon  direct 
examination  by  the  plaintiff,  upon  objection  by 
the  defendant,  was  disallowed  by  the  court,  and 
the  plaintiff  excepted;  the  answer  to  the  ques- 
tion excepted  would  have  been: 

'"A.  The  motorman  came  up  and  said,  "It 
is  not  my  fault,"  and  the  man  who  picked  me 
up  said,  "It  was  your  fault;  you  hardly  gave 
me  time  to  get  out  of  the  way,  and  I  was  in 
front  of  her." ' " 

Looking  to  other  parts  of  the  record,  it  ap- 
pears that  the  plaintiff  testified  that  after 
being  knocked  down  by  the  car  she  did  not 
know  anything  until  she  was  picked  up  by  a 
man  whom  she  could  describe,  but  whose 
name  she  did  not  know,  and  that  she  did  not 
"come  to**  until  "they**  had  moved  her  over  to 
the  sidewalk.  In  the  meantime  the  motor- 
man,  who  did  not  see  the  car  strike  her  (be- 
cause he  was  on  the  front  cmd  she  was  struck 
by  the  rear  of  the  car),  had  again  stopped  the 
car  on  an  emergency  signal  from  the  conduc- 
tor, had  discovered  the  trouble,  and  had  gone 
back  to  offer  his  assistance.  The  interval 
between  the  accident  and  her  recovery  from 
an  unconscious  or  dazed  condition  appears  to 
have  been  very  brief.  It  was  long  enough, 
however,  for  the  conductor  to  see  what  had 
happened,  to  give  an  emergency  signal,  and 
for  the  motorman  to  stop  the  car,  alight,  and 
hurry  bac^  to  where  the  plaintiff  was. 

The  question  and  answer  which  the  court 
rejected  were  designed  to  place  in  evidence 
before  the  jury  the  statement  of  a  third  party 
to  the  motorman  as  follows: 

"It  was  your  fault,  you  hardly  gave  me  time 
to  get  out  of  the  way,  and  I  was  in  front  of 
her.** 

It  is  insisted  by  counsel  for  the  defendant 
that  the  alleged  statement  was  a  mere  ex- 
pression of  opinion,  but  the  question  cannot 
be  disposed  of  on  that  ground.  This  point 
might  well  be  made  as  to  the  expression  "It 
was  your  fault,*'  but  the  residue  of  the  state- 
ment, "You  hardly  gave  me  time  to  get  out 
of  the  way,  and  I  was  in  front  of  her,"  is  a 
statement  of  fact  which  the  declarant  as  a 
witness  might  properly  have  been  allowed  to 
make. 

The  real  question,  therefore,  is  whether  the 
recital  by  the  plaintiff  as  a  witness  of  the  al- 
leged statement  of  this  third  party  or  by- 
stander was  admissible  as  a  part  of  the  rea 
gestae.  It  might  be  according  to  eminentiy 
respectable  authorities,  including  Prof.  Wig^ 
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more,  more  technically  accurate  to  say  that 
the  question  Is  whether  the  statement  was 
admissible  as  a  "spontaneous  declaration" 
under  an  exception  to  the  hearsay  rule. 

The  practical  rule  as  to  the  admissibility 
of  such-  testimony,  deduced  and  condensed 
from  the  decisions  of  the  courts  and  the  text- 
boolvs  generally,  seems  to  be  that  the  declara- 
tion must  have  accompanied  the  main  fact, 
or  must  have  followed  under  its  immediate 
propulsion,  must  bear  no  evidence  of  reflec- 
tion or  deliberation  or  calculation,  and  must 
have  been  a  spontaneous,  undesigned,  and 
illustrative  incident  or  part  of  the  litigated 
act 

''These,"  as  this  court  said  with  respect  to  a 
similar  question  in  the  case  of  WashingtoD-Va. 
Ry.  Co.  V.  Deahl,  126  Va.  141,  147,  100  S.  B. 
840,  842,  "are  the  tests  of  admissibility  under 
the  res  gestie  rule.  The  rule  itself  is  incapable 
of  any  precise  definition.  Its  application  to  a 
particular  case  depends  upon  the  circumstanc- 
es of  that  case,  and  necessarily  rests  at  last  in 
every  instance  upon  the  discretion  and  judg- 
ment of  the  trial  court.  Such  discretion  and 
judgment,  of  course,  may  be  the  subject  of 
review,  but  in  doubtful  cases  there  ought  to  be 
and  is  a  presumption  in  favor  of  the  action 
of  the  court  below." 

Prof.  Wigmore,  In  the  course  of  a  very  in- 
dustrious examination  and  discussion  of  si)on- 
taneous  declarations  and  of  the  decisions 
thereon,  says: 

"Since  the  application  of  the  principle  thus 
depends  entirely  on  the  circumstances  of  each 
case,  it  is  therefore  impossible  to  regard  rul- 
ings upon  this  limitation  as  having  in  strictness 
the  force  of  precedents.  To  argue  from  one 
case  to  another  on  this  question  of  'time  to 
devise  or  contrive'  Is  to  trifle  with  principle 
and  to  cumber  the  records  with  unnecessary 
and  unprofitable  quibbles.  There  is  a  lamenta- 
ble waste  of  time  by  Supreme  Courts  in  here 
attempting  either  to  create  or  to  respect  prec- 
edents. Instead  of  struggling  weakly  for  the 
impossible,  they  should  decisively  insist  that 
every  case  be  treated  upon  its  own  circum- 
stances. They  should,  if  they  are  able,  lift 
themselves  sensibly  to  the  even  greater  height 
of  leaving  the  application  of  the  principle  abso- 
lutely to  the  determination  of  the  trial  court. 
Until  such  a  beneficent  result  is  reached,  their 
lucubrations  over  the  details  of  each  case  will 
continue  to  multiply  the  tedious  reading  of  the 
profession."    3  Wig.  Ev.  {  1750,  p.  2257. 

While  we  are  not  prepared  to  go  quite  as 
far  as  Prof.  Wigmore  goes  in  reference  to  the 
finality  which  should  attach  to  the  action  of 
tlie  trial  court  upon  this  question,  we  have  no 
disposition  to  recede  from  the  position  taken 
in  that  regard  in  the  Deahl  Case,  supra.  It 
must  be  conceded  that  neither  in  the  Deahl 
Case  nor  in  the  case  at  bar  was  a  question  of 
the  admissibility  of  the  declaration  free  from 
doubt,  but  in  neither  case  is  it  manifest  that 
the  trial  court  was  wrong,  and  this  situation 
brought  about  an  amnnance  on  that  point  in 


the  Deahl  Case,  and  should  produce  a  like 
result  in  this  one. 

There  are,  however,  certain  important  dif- 
ferences between  the  character  and  setting 
of  the  declaration  which  the  court  admitted 
in  the  Deahl  Case  and  that  which  it  excluded 
in  the  instant  case.  In  the  former,  it  was 
the  statement  of  the  motor  man,  one  of  the 
actors,  whose  train  had  just  crashed  into  a 
truck,  and  his  exclamation  was  purely  spon- 
taneous, and  uttered  clearly  under  the  spur 
and  excitement  of  the  accident,  and  it  was 
distinctly  illustrative  of  what  he  himself  had 
done.  In  the  latter,  the  case  at  bar,  the  dec- 
laration w^as  that  of  a  third  party,  not  spon- 
taneously uttered,  not  an  incident  of  the  ac- 
cident itself  nor  called  forth  by  it,  but  a 
statement  made  subsequently  by  a  third 
party,  and  in  reply  to  one  made  by  the  motor- 
man. 

It  is  perhaps  not  material  as  bearing  upon 
the  action  of  the  trial  court  at  the  time  in  ex- 
cluding the  declaration,  because  the  fact  about 
to  be  alluded  to  was  not  known  either  to  the 
plaintiff  or  to  the  court  until  after  the  ques- 
tion and  answer  had  been  ruled  out,  but  as  a 
matter  of  fact  the  party  whose  alleged  state- 
ment was  sought  to  be  introduced  was  pres- 
ent at  the  trial  and  testified  fully.  His  tes- 
timony was  in  direot  and  irreconcilable  con- 
flict with  the  testimony  of  the  plaintifl?  as  to 
the  time  he  had  in  which  to  get  out  of  the 
way  of  the  car.  It  is  true  he  was  not  asked 
whether  he  made  the  alleged  statement  to  the 
motorman,  but  it  Is  perfectly  apparent  that 
he  would  have,  if  pressed  upon  the  question, 
been  obliged  to  say  that  he  could  not  have 
truthfully  made  It  His  testimony  shows 
that  he  himself  had  practically  reached  the 
sidewalk  some  distance  away  from  the  car 
before  the  plaintiff  was  struck.  He  could 
not,  therefore,  have  truthfully  said  to  the 
motorman,  "You  hardly  gave  me  time  to  get 
out  of  the  way."  The  point  here  is  that  the 
jury  passed  upon  a  conflict  of  testimony  be- 
tween the  plaintiff  and  the  declarant,  and 
necessarily,  as  shown  by  their  verdict,  be- 
lieved the  witness  and  disbelieved  the  plain- 
tiff. If,  therefore,  she  had  been  permitted  to 
say  that  he  made  the  declaration  to  the  mo- 
torman, she  would  have  been  in  no  better  po- 
sition. The  conflict  between  her  and  the  wit- 
ness would  have  still  been  the  same,  and,  as 
it  is  apparent  that  they  believed  him  and  not 
her,  if  it  was  error  to  exclude  the  statement, 
it  was  clearly  harmless  in  the  result 

The  remaining  assignments  of  error  relate 
to  the  Instructions.  We  have  given  the  most 
careful  consideration  to  these  instructions 
and  to  the  criticisms  urged  against  them  in 
the  oral  argument  and  in  the  briefs  of  the 
learned  counsel  for  the  plaintiff.  There  are 
no  new  questions  Involved,  and  we  deem  it 
sufficient  to  say  that  the  instructions  as  a 
whole  fairly  and  fully  and  clearly  submitted 
the  plaintiff's  theory  to  the  Jury,  and  that 
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c  was  no  error  therein  to  the  prejudice 

he  plaintiff. 

or  these  reasons  the  Judgment  of  the  trial 

*t  must  be  affirmed. 

flirmed. 

AUNOERS,  J.,  did  not  participate  in  the 
v^e  decisdon,  having  died  in  November  last. 
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HALL  V.  LOCKE.     (No.  10687.) 

preme    Court  of   South   Carolina.    Aug.   1, 
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highways  ^=s9l83i/2,  New,  vol.  IIA  Key-No. 
gries — Statute  makes  vehicle  liable  to  lien 
ir  damages,  regardless  of  personal  liability 
'  owner  or  operator. 

The  statute  making  a  motor  vehicle  oper- 

I  in  violation  of  law  or  negligently  subject 

1  lien  for  damages  caused  thereby,  subjects 

vehicle  to  such  lien,  regardless  of  whether 

owner  of  the  car  or  the  person  illegally 

negligently  operating  it  is  personally  liable 

the  injuries. 


Highways  ^3»l83i/2,  New,  vol.  IIA  Key-No. 
eries— Remedy  against  automobile  does  not 
reclude  recovery  from  operator. 

The  statutory  remedy  in  rem  giving  a  Hen 

an  automobile  legally  or  negligently  operated 

damages  caused  thereby  does  not  super- 

le  the  right  of  personal  action  against  the 

rsoD  operating  the  car. 

Highways  ^s»l83i/2,  New,  vol.  IIA  Key-No. 
Series^-Shewlng  defendant  owner  was  not 
lersonally  liable  doee  not  bar  recovery 
igainst  automobile. 

In  an  action  brought  againat  the  owner  of 
automobile  which  collided  with  and  damaged 
ustifirs  car,  in  which  the  defendant  was  al- 
;ed  to  have  operated  the  automobile  negli- 
Qtly,  proof  that  defendant  was  not  operating 
i  automobile,  and  was  not  even  present, 
}ugh  it  prevents  recovery  of  a  personal  judg- 
mt  against  him,  does  not  prevent  a  judgment 
tablishlng  the  statutory  lien  for  the  damages 
ainst  the  antomobile. 


Cothran,  J.,  dissenting. 

A^ppeal  from  Common  Pleaa  Circuit  Court 
Anderson  County ;  Frank  B.  Gary,  Judge. 

A.ction  by  A.  C.  Hall  against  Clarence  E. 
eke.  Judgment  for  plaintiff,  and  defend- 
t  appeals.    Appeal  dismissed. 

Leon  L.  Rice,  of  Anderson,  for  appellant 
Dickson  &   Miller,   of   Anderson,   for   re- 

ondent 

GARY,  0.  J.    These  fiicts  appear  in  the 

cord: 

"This  was  an  action  begun  on  March  22, 1920, 
tlie  court  of  common  pleas  for  Anderson 
mnty,  for  damages  alleged  to  have  been  sus- 
ined  by  the  plaintiff  in  an  automobile  col- 
sion  on  the  public  highway.  The  plaintiff 
raght  damages  in  the  sum  of  $1,000. 
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'*The  complaint  alleged,  in  substance,  that  the 
defendant,  Clarence  B.  Locke,  on  March  21, 
1920,  operated  his  Ford  touring  car,  motor  No. 
2626878,  upon  the  highway  in  a  careless,  reck- 
less, and  unlawful  manner,  and  injured  plain- 
tiff's automobile  in  attempting  to  pass  plain* 
tiff's  car.  A  lien  Is  claimed  upon  defendant's 
Ford  automobile,  and  warrant  of  attachment 
was  issued  by  the  clerk  of  court.  The  defend- 
ant appeared  by  guardian  ad  litem,  making  af- 
fidavit that  he  was  only  16  years  of  age. 

"At  the  conclusion  of  the  case  defendant, 
Clarence  E.  Locke,  by  his  counsel,  made  a  mo- 
tion for  a  directed  verdict  for  the  defendant  as 
to  punitive  damages,  and  upon  the  further 
ground  that  the  allegations  of  the  complaint 
were  that  Clarence  E.  Locke  was  guilty  of  the 
negligence  and  willfulness  charged  in  the  com- 
plaint, while  the  proof  was  conclusive  that  said 
Clarence  E.  Locke  was  at  home  on  the  after- 
noon of  the  alleged  injury,  and  that  the  car 
was  In  charge  of  the  father  of  said  Clarence 
E.  Locke,  who  was  accompanied  by  two  other 
men. 

"The  court,  after  hearing  arguments,  ruled 
that  he  would  direct  the  jury  not  to  find  a  per- 
sonal judgment  against  the  defendant  or  any- 
body else,  but  that,  under  his  construction'  of 
the  statute,  the  proceeding  was  in  rem,  and 
that  he  should  diirect  the  jury  to  find  their 
verdict,  if  they  found  liability,  against  the  Ford 
automobile." 

The  form  of  the  verdict  was  as  f oUo^/s : 

"We  find  that  the  property  of  the  plaintiff 
was  damaged  as  alleged  in  the  complaint  by  the 
defendant's  Ford  automobile,  bearing  Motor 
No.  2622878,  and  South  Carolina  license  No. 
86896,  $400,  said  Ford  automobile  being  negli- 
gently operated  on  the  public  highway  of  An- 
derson county,  and  that  the  said  automobile  is 
subject  to  a  Uen  for  such  damages. 

"J.  W.  McDonald,  Foreman.** 

It  is  conceded  that  defendant,  Clarence 
Locke,  was  not  present  at  the  accident,  and 
that  he  was  the  only  party  sued.  There  was 
no  allegation  that  the  agent  or  servant  or 
any  person  other  than  defendant  conmiitted 
the  acts  of  negligence  alleged.  Motion  for  a 
new  trial  was.  noted  and  argued,  but  over- 
ruled, and  this  appeal  is  from  the  proceed- 
ings below,  upon  the  following  exceptions: 

"(1)  Because  it  was  error  for  the  court  to 
refuse  to  direct  the  verdict  for  defendant  on 
the  whole  case,  after  holding,  in  conformity 
with  the  proof,  that  no  personal  judgment 
could  be  had  against  the  defendant;  it  being 
submitted  that  attachment  is  only  a  provisional 
remedy  in  aid  of  an  action  and  that  if  the  ac- 
tion fails,  the  attachment  fails. 

"(2)  Error  of  the  court  in  holding  that  the 
attachment  proceedings  could  stand  when  the 
plaintiff  failed  to  recover  judgment  against  the 
defendant.  It  is  submitted  that  an  antomobile 
cannot  be  guilty  of  negligence,  and  that  if  the 
plaintiff  fails  to  recover  judgment  against  the 
defendant  the  attachment  proceedings  would 
become  inoperative  and  ineffectual  as  an  aid 
to  the  action.** 


«s»For  ntber  cases  sm  same  topic  and  KST-NI7MBSR  In  all  Key-Numbered  Dlsests  and  Indezi 
110  S.E.-25 
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The  titie  of  the  act  (Laws  1912,  p.  737)  is 
as  follows:  "An  act  to  further  regula'te  the 
running  of  motor  vehicles,  in  this  state." 
We  have  classified  the  act,  which  is  as  fol- 
lows, by  enumerating  its  provisions: 

"[1]  When  a  motor  vehicle  is  operated  in 
violation  of  the  provisions  of  law,  or  negligent- 
ly and  carelessly,  and  when  any  person  re- 
ceives personal  injury  thereby,  or  when  a  buggy 
or  wagon  or  other  property  is  damaged  there- 
by»  [2]  the  damages  done  to  such  person  or 
property  shall  be  and  constitute  a  lien  next 
in  priority  to  the  lien  for  state  and  county  taxes 
upon  such  motor  vehicle,  [3]  recoverable  in 
any  court  of  competent  jurisdiction,  [4]  and 
the  person  sustaining  such  damages  shall  have 
a  right  to  attach  said  motor  vehicle  in  the  man- 
ner provided  by  law  for  attachments  in  this 
state:  [5]  Provided,  that  this  act  shall  not 
be  effective  in  case  the  motor  vehicle  shall  have 
been  stolen  by  the  breaking  of  a  building  un- 
der a  secure  lock,  or  when  the  vehicle  is  se- 
curely locked." 

Classification  1  of  the  statute  states  the 
facts  necessary  to  constitute  a  cause  of  ac- 
tion thereunder.  In  an  action  by  a  person 
for  the  recovery  of  damages  suffered  by  him 
];)er8onally,  or  through  injury  to  his  proper- 
ty, the  complaint  should  allege  the  facts  and 
circumstances  which  show  that  such  injury 
was  caused  by  a  motor  vehicle,  while  it  was 
being  operated  negligently  or  in  violation  of 
law,  and  such  allegations  must  be  sustained 
by  testimony. 

Classification  2  shows  that  such  damages 
shall  constitute  a  lien  on  the  motor  vehicle, 
operated  as  aforesaid. 

Classification  3  merely  provides  that  the 
action  for  damages  may  be  brought  in  any 
court  of  competent  jurisdiction. 

Classification  4  is  to  the  effect  that  the 
plaintiff  shall  have  the  right  to  attach  the 
motor  vehicle  in  the  manner  provided  by 
law  in  this  state. 

Classification  6  provides  the  manner  in 
which  an  action  for  damages  may  be  de- 
feated. 

[1]  There  is  no  provision  In  the  statute 
that  the  owner  of  the  car,  or  the  person  ille- 
gally 6r  negligently  operating  it,  should  be 
personally  liable  thereunder.  In  Goldsmith, 
Jr.,-Grant  v.  United  States,  254  U.  S.  505,  41 
Sup.  Ct.  189,  65  L.  Ed.  — ,  it  was  held  that 
section  8450,  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  St  §  6352),  providing  for 
the  forfeiture  of  any  conveyance  used  in  the 
removal  of  any  goods  or  commodities,  with 
intent  to  defraud  the  United  States  of  the 
tax  thereon,  applies  to  an  automobile  used 
In  the  unlawful  removal  of  distilled  spirits, 
though  a  seller  of  the  automobile,  who  re- 
tained title  for  the  unpaid  purchase  money, 
was  without  guilt;  and  the  statute  so  ap- 
plied does  not  violate  the  Fifth  Amendment 
of  the  United  States  Constitution,  relative  to 
due  process  of  law,  as  the  thing  forbidden  is, 
primarily,  considered  the  offender.    In  deliy- 


ering  the  opinion  of  the  court,  Mr.  Justice 
McKenna  said: 

"It  is  the  Illegal  use,  that  is  the  material 
consideration,  it  is  that  which  works  the  for- 
feiture, the  guilt  or  innocence  of  its  owner 
being  accidental." 

Under  our  statute,  it  is  the  illegal  or  n%- 
ligent  operation  of  the  vehicle,  whereby  an- 
other suffers  damages  in  person  or  property, 
that  is  the  material  consideration,  the  guilt 
or  innocence  of  the  owner  being  merely  in- 
cidental. Bank  v.  Brigman,  106  S.  C.  362, 
91  S.  B.  332,  L.  B.  A.  1917E,  925;  In  re  Mc- 
Fadden,  112  S.  0.  258»  99  S.  B.  838 ;  Tate  y. 
Brazier,  115  S.  C.  28S,  105  S.  B.  413. 

[2]  While  it  Is  true  that  the  remedy  pro- 
vided by  the  statute  is  in  rem,  nevertheless 
it  was  not  the  intention  of  the  statute  to 
supersede  the  right  of  a  personal  action 
against  the  owner  or  any  other  person  oper- 
ating the  car  illegally  or  negligently,  there- 
by causing  damages  to  another. 

The  injured  person  may  proceed  against 
the  offending  car  alone,  and  it  may  be  sold 
under  order  of  the  court  to  satisfy  the  dam- 
ages ascertained  by  the  jury  to  have  been 
sustained  by  the  plaintiff.  But  the  injured 
person  also  has  the  right  to  make  the  owner 
of  the  car,  or  other  person  causing  the  dam- 
age, a  party  defendant,  and  recover  a  per- 
sonal judgment  against  such  i)erson  if  he 
was  operating  the  car  illegally  or  negligently 
upon  the  public  highway,  whereby  another 
was  injured.  After  sale  of  the  car  by  order 
of  the  court,  the  proceeds,  after  payment  of 
the  costs,  shall  be  credited  on  the  personal 
judgment,  and  execution  issued  on  the  per- 
sonal judgment  to  satisfy  any  balance  that 
might  remain.  A  personal  judgment  cannot 
be  recovered  against  the  wrongdoer,  unless 
he  is  made  a  party  defendant  to  the  action. 

[3]  The  sole  question  presented  by  the  ex- 
ceptions, is,  whether  there  was  error  on  the 
part  of  his  honor,  the  presiding  judge,  in  re- 
fusing to  direct  a  verdict  in  favor  of  the  de- 
fendant, Locke,  on  the  ground  that  the  testi- 
mony failed  to  show  that  a  personal  judg- 
ment could  be  recovered  against  him. 

When  the  presiding  judge  ruled  that  no 
personal  judgment  could  be  recovered 
against  the  defendant,  Locke,  he  thereby 
practically  ceased  to  be  a'  party  to  the  ac- 
tion, which  was  converted  into  a  proceed- 
ing in  rem. 

The  verdict  shows  that  the  jury  found  ev- 
ery fact  necessary  for  a  sale  of  the  automo- 
bile to  satisfy  the  amount  found  by  them. 

Appeal  dismissed. 

WATTS  and  FBASBR,  JJ.,  concur. 

COTHRAN,  J.  (dissenting).  On  March 
21,  1920.  an  automobile  owned  and  oi)erated 
by  the  plaintiff,  A.  C.  Hall,  was  injured  in  a 
collision  with  a  car  owned,  but  not  operated 
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at  the  time,  by  the  defendant,  Clarence  B. 
liocke. 

The  complaint  Is  a  BtrBigbt  action  for  dam- 
ages against  the  defendant,  alleging  that  the 
offending  car  was  owned,  and  was  being  un- 
lawfully, negligently,  and  recklessly  operat- 
ed, by  the  defendant,  praying  Judgment  for 
$1,000.  The  Locke  car  was  seized  by  the 
sheriff  under  an  attachment  In  the  action, 
issued  by  the  clerk  of  court,  and,  we  assume, 
is  still  in  his  custody. 

It  is  conceded  that  the  defendant,  the  own- 
er of  the  car,  was  not  oi)erating  or  even  in 
it  at  the  time  of  the  collision;  that  his  fa- 
ther was  operating  it,  and  that  the  tortious 
conduct  was  that  of  the  father,  for  whose 
acts  the  defendant  was  not  legally  respon- 
sible. 

At  the  close  of  all  of  the  testimony,  the  de- 
fendant moved  for  a  directed  verdict,  upon 
the  ground  that  the  negligence  alleged  was 
that  of  the  defendant,  and  the  negligence 
proved  was  that  of  a  third  person,  for  whose 
negligence  the  defendant  was  not  responsi- 
ble. The  circuit  Judpe  overruled  the  motion, 
stating  that  he  would  direct  the  Jury  that 
under  the  evidence  they  could  not  find  a  ver- 
dict against  the  defendant  or  any  one  else, 
but  that  "if  they  found  liability"  the  action 
would  be  treated  as  one  in  rem,  and  they 
could  find  a  verdict  against  the  offending 
car.  The  jury  f otmd  a  verdict  in  substance 
that  the  plaintiffs  car  had  been  damaged  by 
the  negligent  operation  of  the  defendant's 
car,  to  the  extent  of  $400,  and  that  the  lat- 
ter Car  was  subject  to  a  Hen  for  that  amount 
of  damages. 

The  defendant  has  appealed,  and  contends 
that:  (1)  There  was  error  in  the  refusal  of 
the  motion  to  direct  a  verdict  In  favor  of 
the  defendant,  the  circuit  Judge  holding  that 
no  personal  Judgment  could  be  rendered 
against  him;  (2)  there  was  error  in  holding 
that  the  attachment  could  stand  after  It  had 
been  determined  that  no  personal  Judgment 
could  be  rendered  against  the  defendant 

It  will  be  noted  that  the  complaint  alleges 
that  the  defendant  x)ersonally  operated  his 
car  and  personally  was  guilty  of  the  tort 
complained  of.  The  proof  squarely  contra- 
dicts this  allegation;  the  defendant  was  not 
operating  his  car  and  consequently  did  not 
commit  the  tort.  So  that  upon  legal  cause 
of  action  alleged  a  nonsuit  or  a  directed  ver- 
dict was  inevitable. 

As  to  the  attach^ient:  There  could  not  be 
a  question  but  that,  under  ordinary  circum- 
stances, the  attachment  would  fall  with  the 
fall  of  the  cause  of  action,  for  the  simple 
reason  that  Its  life  depends  upon  the  life  of 
the  cause  of  action  alleged  in  the  complaint 
The  cases  in  this  state,  and  the  Code  itself 
(section  281),  demonstrate  beyond  the  shadow 
of  a  doubt  that  an  attachment  is  not  an  or- 
igfnal  proceeding,  but  is  collateral  to  an  ac- 
tion and  cannot  live  without  it  If  no  ac^ 
tlon  has  been  instituted  or  the  action  Insti- 


tuted   falls,    the   attachment  goea   by   the 
board. 

Sectton  281  of  the  Code  allows  an  attach- 
ment only  "whenever  it  shall  appear  by  affi- 
davit that  a  cause  of  action  exists  against 
sudi  defendant" 

"An  attachment  now,  under  the  Code,  la  not 
an  independent  action,  but  only  a  provisional 
remedy  in  aid  of  an  action*  which  in  itself  must 
be  legally  instituted  as  an  indispensable  prereq- 
uisite to  obtain  an  attadimeut"  Stevenson  v. 
Dunlap,  83  S.  0.  350,  11  S.  B.  1017. 

'It  must  be  remembered  that  an  action  can- 
not now,  as  formerly,  be  commenced  by  a  writ 
of  foreign  attachment;  but  that  now,  under  the 
Code,  an  attachment  is  merely  a  provisional 
remedy  in  aid  of  an  action,  and  hence,  to  make 
it  available,  an  action  mnst  be  commenced  in 
regular  form."  Tillinghast  v.  Boston  Co.,  89 
S.  C.  497,  18  S.  E.  125,  22  L.  E.  A.  49;  Wil- 
liamson  v.  Ass'n,  54  S.  C.  596,  32  S.  B.  766, 
71  Am.  St.  Rep.  822. 

"An  attachment  is  a  collateral  proceeding." 
Lester  v.  Fox  Corp.,  114  S.  C.  418,  103  S.  B. 
776;  Bank  v.  Sprunt,  86  S.  C.  10,  67  S.  B. 
955;  Cleveland  v.  Cannady,  112  S.  C.  477,  100 
S.  B.  147. 

"An  attachment  is  a  provisional  remedy  in 
aid  of  an  action;  and  can  issue  only  where  an 
action  has  been  commenced."  Central  R.  Co. 
V.  Georgia  Co.,  32  S.  C.  319,  11  S.  B.  192. 


It  was  held  in  that  case  that  a  foreign  cor- 
poration or  other  nonresident  could  only  sue 
a  foreign  corporation  in  this  state  where  the 
cause  of  action  arose  in  this  state  or  the  sub- 
ject of  the  action  was  situated  here,  and  that 
an  attachmait  issued  upon  a  cause  of  action 
not  of  the  i)ermitted  classes  must  be  dis- 
solved, for  the  reason  that  "an  action  legal- 
ly instituted  is  a  necessary  condition  preced- 
ent to  the  right  to  obtain  an  attachment" 

The  statute  (act  of  1912),  however,  is  pe- 
culiar in  Its  provisions,  and  an  examination 
of  it  is  required  to  ascertain  whether  or  not 
it  contains  any  provision  which  will  save  the 
plaintiff  from  this  result  I  do  not  think 
that  there  can  be  the  slightest  ground  for 
confusion  or  difference  of  thought  as  to  the 
purpose  of  the  act  in  question,  or  as  to  the 
proper  proceedings  for  the  enforcement  of 
the  right  guaranteed  or  created  by  It  It 
was  intended  to  create  a  lien  upon  a  motor 
vehide,  by  whomsoever  owned  or  operated, 
for  the  damage  caused  by  its  negligent  op- 
eration, in  favor  of  the  person  damaged,  to 
the  extent  of  such  damage,  prior  to  all  oth- 
er liens  except  taxes.  This  lien  automati- 
cally attached  to  the  offending  car  at  the 
mom^it  of  the  injury,  provided  there  con- 
curred the  two  essential  elements  of  Its  neg- 
ligent operation  and  a  resulting  injury,  the 
existence  of  which  could,  of  course,  only  be 
determined  by  judicial  instigation,  which 
would  also  fix  the  amount  of  damages. 

In  effect  the  lien  created  by  the  act  is  a 
conditional  lien,  depending  upon  the  estab- 
lishment in  a  legal  forum  of  (1)  the  negli- 
gent operation  of  the  offending  car,  (2)  a  re- 
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salting  Injury,  and  (8)  the  extent  of  such  ln< 
jury  measured  in  pecuniary  damages.  Pend- 
ing such  establishment  the  lien  is  dormant, 
existent,  though  undetermined,  undefined. 
Upon  such  establishment  it  becomes  active, 
defined,  available,  and  these  qualitieB  date 
back  to  the  moment  of  injury. 

It  seems  plain,  therefore,  that  before  the 
lien  may  become  available  these  elements 
must  have  been  judicially  ascertained,  that 
is  by  an  action  in  some  form  in  the  court. 

A  strict  construction  of  the  act  would  pos- 
sibly lead  to  the  conclusion  that  a  recovery 
of  damages  either  against  the  owner  or 
against  the  offending  operator  is  essential  to 
the  continued  existence  and  availability  of 
the  lien.    It  provides : 

"The  damages  done  to  such  person  or  prop- 
erty shall  be  and  constitute  a  lien  ♦  •  ♦ 
upon  such  motor  vehicle  recoverable  in  any 
court  of  competent  jurisdiction." 

Due  to  a  common  lack  of  discrimination 
between  "damage**  and  "damages,**  the  act 
was  evidently  intended  to  read: 

"The  damages  for  an  injury  done  to  such 
person  or  property  shall"  etc. 

The  word  "recoverable**  refers  to  **dam- 
ages**;  "the  damages  recoverable  in  any 
court  of  competent  jurisdiction  shall  consti- 
tute a  lien,"  etc.  It  cannot  refer  to  lien;  a 
lien  is  enforced,  not  recovered ;  damages  are 
recovered,  not  enforced. 

But,  in  my  opinion,  the  act  is  highly  reme- 
dial and  should  receive  a  construction  com- 
patible with  the  purpose  intended,  which  in 
recent  cases,  particularly  Ex  parte  Mary- 
land Motor  Car  Ins.  Co.,  106  S.  E.  260,  just 
filed,  is  held  to  be  to  create  a  lien  upon  a 
motor  vehicle,  by  whomsoever  owned  or  op- 
erated, for  the  damage  caused  by  the  negli- 
gent operation,  in  favor  of  the  person  dam- 
aged, to  the  extent  of  the  damage,  prior  to 
all  other  Uens  except  taxes;  a  purpose  which 
would  obviously  often  be  defeated  by  the  es- 
c&jpe  of  the  offending  operator  of  the  car, 
making  it  impossible  to  obtain  a  judgment 
against  him.  The  word  **recoverable'*  should 
therefore  be  allowed  the  meaning  of  "ascer- 
tainable,** as  well  as  strictly  recoverable. 

With  this  interpretation  of  the  word, 
therefore,  if  the  action  should  be  against  the 
owner,  who  was  also  operating  the  car,  the 
lien  would  be  available  upon  a  recovery  of 
damages  against  him ;  if  it  should  be  against 
the  owner  who  was  not  operating  the  car,  the 
lien  would  be  available  upon  an  ascertain- 
ment of  the  damages  caused  by  the  offending 
operator.  In  either  case  the  action  would 
be  against  the  owner;  in  the  one  case  to  re- 
cover damages  against  him  and  enforce  the 
judgment  against  the  car,  and  in  the  other 
to  secure  a  judicial  ascertainment  of  the 
damages  and  enforce  that  finding  against  the 
car.  It  seems  clear  to  me  that  in  the  one 
case  the  action  would  be  at  law  against  the 


owner  for  damages  resulting  from  his  person- 
al negligence;  in  the  other  it  would  be  one 
in  equity  to  create  a  lien  upon  the  owner's 
car  by  reason  of  the  negligence  of  the  offend- 
ing operator,  and  foreclose  that  lien  npoa 
the  car. 

The  equitable  action  would  assume  the 
characteristics  of  a  proceeding  quasi  in  rem, 
as  the  foreclosure  of  a  mortgage,  not  a  pro- 
ceeding strictly  in  rem — for  in  such  case  the 
court  acquires  jurisdiction  by  seizure  and 
public  citation  to  the  world,  of  which  the 
owner  is  expected  to  take  notice  and  protect 
himself  by  appearance — but  one  of  the  class 
described  by  Justice  Field  In  the  case  of 
ij'reeman  v.  Alderson,  119  U.  S.  187,  7  Sup. 
Ct  166,  30  L.  Ed.  372 : 

"There  is,  however,  a  large  class  of  cases 
which  are  not  strictly  actions  in  rem,  but  are 
frequently  spoken  of  as  actions  quasi  in  rem, 
because,  though  brought  against  persons,  they 
only  seek  to  subject  certain  property  of  those 
persons  to  the  discharge  of  the  claims  asserted. 
Such  are  actions  in  which  property  of  non- 
residents is  attached  and  held  for  the  discharge 
of  debts  due  by  them  to  citizens  of  the  state, 
and  actions  for  the  enforcement  of  mortgages, 
and  other  liens.  Indeed,  all  proceedings  having 
for  their  sole  object  the  sale  or  other  disposi- 
tion of  the  property  of  the  defendant  to  satisfy 
the  demands  of  the  plaintiff,  are  in  a  general 
way  thus  designated.  But  they  differ,  among 
other  things,  from  actions  which  are  strictly 
in  rem,  in  that  the  interest  of  the  defendant  is 
alone  sought  to  be  affected,  that  citation  to  him 
is  required,  and  that  judgment  therein  is  only 
conclusive  between  the  parties." 

In  no  aspect  of  the  plaintiff's  complaint 
can  it  be  regarded  either  as  a  proceeding 
strictly  in  rem  or  as  one  quasi  in  rem.  In 
the  first  place,  it  is  an  action  at  law,  and  not 
in  equity,  as  it  should  be;  no  citation  to  the 
world  has  been  made;  it  does  not  seek  to 
impose,  perfect,  and  enforce  a  lien  against 
the  property  of  the  owner  for  the  delict  of 
a  third  person,  which  the  act  permits,  but  it 
alleges  a  direct  tort  by  the  defendant,  of 
which  the  proof  utterly  and  admittedly  fails. 

A  plaintiff  cannot  come  into  court  alleg- 
ing one  cause  of  action  and  recover,  without 
proper  amendment,  upon  an  entirely  differ- 
ent one.  The  judgment  in  this  case  allows 
him  to  recover,  not  even  upon  the  establish- 
ment of  his  equitable  cause  of  action  which 
he  might  have  brought,  but  did  not,  but  up- 
on an  action  at  law  which  he  did  not  sus- 
tain, treated  as  a  proceeding  in  rem  wlilch 
he  did  not  allege,  and  which  the  act  makes 
no  provision  for. 

In  view  of  the  fact  that  the  record  does 
not  show  that  any  judgment  has  been  en- 
tered upon,  if  indeed  it  could  have  been  upon 
the  anomalous  verdict,  and  strictly  the  ap- 
peal might  have  been  dismissed  upon  that 
ground,  the  proceedings  below  should  be  set 
aside,  with  leave  to  the  plaintiff,  if  he  be  so 
advised,  within  20  days  from  the  filing  of 
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'tlie  remittitur  to  amend  his  complaint  com- 
^ormably  to  the  views  herein  announced,  the 
Attachment  to  remain  in  force;  should  he 
fall  to  so  amend  the  complaint.  It  be  dis- 
missed, and  the  attachment  dissolved. 

1118  S.  C.  265) 

3EYM0UR  &  CO.  V.  PERRY.     (No.   10817.) 

<  Supreme  Court  of  South  Carolina.    Jan.  25, 

1922.) 

f .  Sales  ^=:>53( I)— Whether  oontraot  was  one 
of  sale  or  one  of  agenoy  for  jury  under  oon- 
fllctlng  evidence. 

In  action  InvolviDg  issue  of  whether  a  con- 
tract was  of  sale  or  one  of  agency,  the  question. 
Inhere  the  evidence  is  conflicting,  is  one  of 
fact  for  the  jury. 

2.  Appeal  and  error  ^=91033(9)  —  Defendant 
could  not  complain  If  verdict  for  plaintiffs 
was  more  favorable  to  defendant  than  evi- 
dence warranted. 

Defendant  could  not  complain  on  appeal 
that  verdict  for  $500  was  illogical  In  that  plain- 
tl/fs  claimed  $1,020,  since  he  cannot  complain 
If  verdict  is  more  favorable  to  him  than  the 
evidence  warrants. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  Thomas  8.  Sease, 
Judge. 

Action  by  Seymour  &  Co.  against  S.  F« 
Perry.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

Tillman  &  Mays,  of  Greenwood,  for  appel- 
lant. 

Grier,  Park  &  Nicholson,  of  Greenwood* 
for  respondents. 

FRASER,  J.  This  Is  an  action  on  a  con- 
tract of  sale  of  cotton.  There  was  testimony 
that  tended  to  show  that  at  the  request 
of  the  defendant  the  plaintiffs  sold  to  Coop- 
er &  Griffin  100  bales  of  cotton,  of  which  the 
defendant  was  to  be  responsible  for  34 
bales;  that  at  the  request  of  the  defendant 
the  plaintiffs  bought  and  delivered  the  cot- 
ton to  the  purchasers.  The  plaintiffs  claim 
that,  while  the  price  for  which  they  sold 
the  cotton  was  2G%  cents  per  pound,  on  ac- 
count of  a  rise  in  tlie  price  of  cottou  to  32 M» 
cents  per  pound  they  sustained  a  loss  on  the 
34  bales  of  $1,020.  The  defendant  moved 
for  a  nonsuit  on  the  ground  that  the  con- 
tract was  void  under  the  statute  of  frauds, 
not  being  in  writing.  The  motion  was  re- 
fused, and  a  verdict  was  rendered  for  the 
plaintiff  for  $500.  From  the  judgment  for 
the  plaintiff  entered  on  this  verdict,  the  de- 
fendant appealed. 

[1]  I.    In  appellant's  argument  he  says: 

"We  therefore  think  that  the  issue  under 
this  exception  is  narrowed  to  a  consideration 
of  the  question  of  whether  or  not  the  agree- 
ment alleged  to  have  been  made  between  Perry 
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and  Seymour  &  Go. 
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was  one  of  sale  or  one  of 


The  answer  to  that  question  can  only  be 
determined  by  the  facts,  and,  as  there  was 
a  conflict  In  the  evidence.  It  was  a  question 
of  fact,  and  not  of  law.  The  first  assignment 
of  error  cannot  be  sustained. 

[2]  n.  The  second  question  relates  to  the 
verdict  The  plaintiff  claimed  $1,020,  and 
the  verdict  was  for  $500.  The  appellant 
claims  that  the  verdict  was  Illogical  and 
cannot  stand.  The  defendant  cannot  com- 
plain If  the  verdict  Is  more  favorable  to  him 
than  the  evidence  warrants. 

The  Judgment  appealed  from  Is  affirmed. 

GARY,  O.  J.,  and  COTHRAN,  J.,  concur. 
WATTS,  J.,  did  not  participate  on  ac- 
count of  Illness. 

(U8  S.  C.  254) 

JAIMISON  V.  THACKSTON.    (No.  10607.) 

(Supreme  (3onrt  of  South  Carolina.     Jan.  26. 

1»22.) 

Vendor  anit  porchaser  ^s>l64,  176— Sale  of 
particular  tract  for  gross  sum  considered  sale 
of  actual  quantity,  regardless  of  statement 
In  contract. 

Generally  a  sale  of  a  particular  tract  of 
land  for  a  gross  sum  is  a  sale  of  the  actual 
quantity  within  the  designated  boundaries, 
without  reference  to  the  quantity  mentioned 
in  the  contract  or  conveyance,  and,  in  the  ab- 
sence of  fraud  or  misrepresentation,  the  pur- 
chaser is  neither  liable  for  a  surplus  nor  enti- 
tled to  a  deduction  in  price  on  account  of  a  de- 
ficiency. 

Appeal  from  Common  Pleas  Circuit  C:k)urt 
of  Greenville  County;  T.  J.  Mauldin,  Judge. 

Action  by  Arch  Jamison  against  J.  E. 
Thackston.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Adam  C.  Welbom,  of  Greenville,  for  ap- 
pellant. 

Oscar  Hodges  and  Haynsworth  &  'Hayna- 
worth,  all  of  Greenville,  for  respondent 

COTHRAN,  J.  Action  for  damages  for 
$1,3*^.92  on  account  of  a  deficiency  of  49.16 
acres  in  a  tract  of  land,  conveyed  by  the 
defendant  to  the  plaintiff  as  containing  210 
acres,  more  or  less,  at  the  price  of  $5,600; 
taxes  to  the  amount  of  $45  being  added  to 
the  proportionate  value  of  the  deficiency. 
The  premises  as  described  In  the  deed  were 
as  follows: 


•« 


'All  that  piece,  parcel,  or  tract  of  land  sit- 
uate, lying,  and  being  in  Paris  Mountain  town- 
ship, in  the  county  and  state  aforesaid,  con- 
taining 210  acres,  more  or  less,  bounded  by 
lands  of  T.  W.  Hunt,  T.  O.  Brockman,  John 
T.  Bramlett,  and  others,  formerly  known  as 
the  homestead  of  Warren  B.  Hunt,  and  being 
the  same  tract  of  land  conveyed  to  me  by  O. 


^=9Far  other  caaes  see  same  topio  and  KJCY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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V.  Hunt  on  Noyember  8,  1918,  deed  to  which 
is  recorded  in  volume  24,  page  554." 

The  sale  was  made  on  July  19,  1915;  a 
short  time  before  the  commencement  of  the 
action  (September  18,  1920).  the  exact  time 
not  appearing,  a  survey  of  the  tract  was 
made,  and  it  was  ascertained  that,  instead 
of  210  acres,  the  tract  contained  only  160.84 
acres,  a  deficiency  of  49.10  acres.  At  the 
close  of  the  plaintiff's  testimony,  which  tend- 
ed to  establish  the  foregoing  facts,  the  pre- 
siding Judge,  upon  motion  of  the  defendant, 
ordered  a  nonsuit  and  dismissed  the  com- 
plaint From  the  judgment  entered  upon 
this  order  the  plaintiff  has  appealed. 

There  are  four  exceptions,  but  they  raise 
practically  the  single  issue — whether  or  not, 
under  the  particular  circumstances  develop- 
ed and  set  forth  above,  the  plaintiff,  prima 
facie,  was  Entitled  to  recover  for  the  de- 
ficiency in  area.  The  order  of  nonsuit  is 
sustained  upon  the  authority  of  Donthit  v. 
Hipp,  23  S.  C.  205;  Erskine  v.  Wilson,  41 
S.  C.  108,  19  S.  E.  489;  Patterson  v.  Walker, 
98  S.  C.  286,  82  S.  E.  432;  Shuler  v.  Williams, 
112  S.  C.  349,  99  S.  E.  819 ;  Smythe  v.  Brun- 
son,  115  S.  C.  385,  108  S.  E.  99. 

"And  as  a  general  rule,  where  the  sale  is 
of  a  particular  tract  for  a  gross  sum  to  be 
paid  for  the  whole  tract,  and  not  at  a  specified 
price  by  the  foot  or  acre,  though  the  tract  is 
also  described  as  containing  a  certain  quantity, 
it  is  considered  as  a  sale  of  the  actual  quan- 
tity within  the  designated  boundaries,  without 
reference  to  the  quantity  or  measure  of  the 
premises  mentioned  in  the  contract  or  convey- 
ance, and,  where  there  has  been  no  fraud  or 
misrepresentation,  the  purchaser  is  neither  li- 
able for  a  surplus  nor  entitled  to  a  deduction 
in  the  price  on  account  of  any  deficiency  in 
the  quantity  or  measure  mentioned.*'  27  R.  G. 
L.  433 — citing  Davis  v.  IVfUlaudon,  17  La.  Ann. 
97,  87  Am.  Dec.  517;  Powell  v.  Clark,  5  Mass. 
355,  4  Am.  Dec.  67;  Morris  Co.  v.  Bmmett, 
9  Paige  Ch.  (N.  Y.)  168,  37  Am.  Dec  388. 

The  Judgment  of  this  court  Is  that  the 
judgment  appealed  from  be  affirmed. 

GARY,  O.  J.,  and  WATTS  and  ERASER, 
JJ.,  concur. 


(118  S.  C.  266) 

WILSON  V.  DOVE.     (No.  10813.) 

(Supreme  Court  of  South  Carolina.    Jan.  25, 

1922.) 

4 

I.  Taxation  ^=>8I0(3)*-Evidence  held  to  prove 
officer  did  not  talce  possession  of  lot  prior  to 
advertisement  of  tax  sale. 

In  actiOD  to  set  aside  tax  deed,  evidence  held 
to  sustain  finding  that  the  officer  who  executed 
the  process  did  not  talie  exclusive  possession 
of  the  lot  prior  to  advertisement  of  sale  as  re* 
quired  by  Civ.  Code  1912,  {  471. 


2.  Appeal  and  orror  ^s>853— Ruling  to  whleh 
no  exception  Is  taken  beeomee  law  of  caso. 

Ruling  of  presiding  judge  to  which  no  ex- 
ception is  taken  becomes  the  law  of  the  case. 

3.  Taxation  <S=:>798  —  Plaintiff  held  precluded 
from  suing  to  set  aside  tax  deed  where  pur- 
chaser It  In  possession. 

An  action  to  set  aside  a  tax  deed  could  not 
be  maintained  where  officer  who  executed  pro- 
cess went  into  possession,  and  tax  purchaser 
took  possession  and  has  maintained  possession 
since  she  received  the  deed,  even  though  of- 
ficer who  executed  process  did  not  take  exdu* 
sive  possession  prior  to  advertisement  of  sale. 

4.  Taxation  ^=s>788 (5)— Regularity  of  tax  sale 
presumed. 

Regularity  of  tax  sale  wHl  be  presumed  un- 
der St.  f  474. 

5.  Taxation  ($=:»805  (4)— Action  to  set  aside  tax 
deed  barred  more  than  three  years  after  tax 
sale  where  purchaser  had  been  In  possession 
since  receiving  deed. 

Tax  deed  will  not  be  set  aside  in  action 
brought  more  than  three  years  after  the  sale, 
and  after  the  purchaser  had  been  in  possession 
since  receiving  the  deed,  being  barred  by  the 
two-year  statute  of  limitations. 

Appeal  from  Richland  County  Court;  M. 
S.  Whaley,  Judge. 

Action  by  Mrs.  L.  P.  Wilson  against  Mrs. 
W.  B.  Dove.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  dismissed. 

D.  W.  Robinson,  of  Columbia,  for  appel- 
lant. 

Graydon  &  Graydon,  of  Columbia,  for  re- 
spondent 

COTHRAN,  J.  Action  to  set  aside,  as  a 
cloud  upon  the  plaintiff's  title,  a  certain  tax 
deed  executed  and  delivered  by  the  proper 
municipal  authority  of  the  town  of  Eau  Claire 
to  the  defendant,  after  sale  of  the  lot  under 
an  execution  for  delinquent  taxes. 

The  plaintiff's  attack  upon  the  tax  deed  is 
stated  in  the  complaint  la  most  general  terms; 
that  It  'Us  of  no  force  or  effect,  by  reason  of 
its  illegality  and  failure  to  comply  with 
the  law  regulating  such  sales.''  The  specific 
ground  of  attack  as  developed  In  the  testi- 
mony and  argument  is  that  the  ofiicer  who 
executed  the  process  did  not  take  exclusive 
possession  of  the  lot  prior  to  advertisement 
of  the  salew 

The  following  facts  were  developed  upon 
the  trial : 

The  plaintiff  was  delinquent  in  the  pay- 
ment of  the  municipal  taxes  for  the  years 
1912, 1913,  1914,  and  1915.  In  1916  the  treas- 
urer of  the  town  council  Issued  tax  execu- 
tions for  these  taxes  and  lodged  them  with 
the  chief  of  police  for  enforcement.  The  lot 
was  a  vacant  one,  with  some  trees  upon  it. 
The  ofiicer  took  the  executions  and  "went 
on  the  lot  to  take  possession,"  locating  the  lot 
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with  the  executions.  Due  advertisement  of 
the  sale  was  made  in  October,  1916,  and  the 
sale  took  place  on  sales  day  in  November, 
1016,  the  6th  day  of  the  month,  the  defend- 
ant becoming  the  purchaser  for  the  sum  of 
$40,  to  whom  a  deed  was  executed  and  deliv- 
ered covering  the  lot  upon  payment  of  the 
purchase  price  on  September  29,  1917.  The 
defendant  went  into  possession  under  the 
deed,  has  paid  taxes  ever  since,  and  cut  some 
cordwood  upon  it  The  deed  which  was  ex- 
ecuted and  delivered  by  the  chief  of  police  to 
the  defendant  for  the  lot  contains  this  re- 
cital: 

"Whereas  by  virtue  of  said  warrant  or  execu- 
tion I,  S.  M.  Scott,  chief  of  police  of  said  town, 
and  state  aforesaid,  did  on  the  6th  day  of  No- 
vember, A.  D.  1916,  seize  and  take  exclusive 
possession  of  the  property/' 

The  presiding  judge  held  that  the  testi- 
mony of  the  officer  "that  he  remembered  go- 
ing on  the  lot  with  the  tax  execution  in  his 
hand  and  taking  possession  by  merely  walk- 
ing thereon"  would  have  been  a  sufficient 
showing  of  his  having  taken  exclusive  pos- 
session of  the  lot  as  required  by  section  471, 
vol.  1,  Code  of  Laws,  A.  D.  1912.  If  it  had  not 
been  for  the  recital  in  his  deed  that  he  had 
taken  possession  on  November  6,  1916,  the 
day  of  the  sale,  and*  for  his  testimony,  **Thls 
deed  states  correct  dates;  it  was  made  out 
when  I  remembered  the  transaction  and  was 
familiar  with  it;'*  that  this  recital  and  testi- 
mony showed  that  he  had  not  complied  with 
the  statutory  requirement  "to  seize  and  take 
exclusive  possession"  of  the  property  before 
advertising  the  sale,  and  that  the  deed  was 
therefore  void.  As  to  the  contention  of  the 
defendant  that  the  plaintiff  was  not  entitled 
to  maintain  the  action  to  remove  the  cloud 
from  her  title  for^the  reason  that  she  was 
not  In  possession  of  the  lot  at  the  time  of  the 
commencement  of  the  action,  the  presiding 
judge  held,  admitting  the  correctness  of  the 
rule,  that  the  constructive  possession  of  the 
plaintiff  incident  to  her  title  was  not  inter- 
rupted by  the  possession  assumed  by  the  of- 
ficer at  a  time  not  authorized  by  the  statute. 

[1 1  We  concur  In  the  finding  of  fact  by  the 
presiding  judge  that  the  officer  did  not  take 
exclusive  possession  of  the  lot  prior  to  the 
advertisement,  not  so  much  upon  tlie  recital 
of  the  deed  that  possession  was  taken  on  the 
day  of  sale,  as  upon  the  testimony  ^of  the  of- 
ficer that  the  date  of  that  transaction  as  set 
forth  In  the  deed  at  a  time  when  his  memory 
was  fresh  was  correctly  stated,  and  the  utter 
absence  of  testimony  otherwise  to  show  the 
date  of  such  possession. 

[2,  3]  As  to  the  other  holding  of  the  presid- 
ing judge,  we  are  not  in  accord.  He  held 
that  the  plaintiff  in  order  to  maintain  this 
action  must  have  been  In  possession  of  the 
lot  at  the  time  of  Its  Institution,  and  dtes 
Pollltzer  T.  Belnkempen,  76  S.  O.  520,  57  S. 
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E.  475,  to  sustain  this  declaration  of  the  law. 
No  exception  is  taken  to  that  rijling,  and, 
right  or  wrong,  it  is  the  law  of  the  case.  We 
may  say,  however,  that  the  case  cited  fully 
sustains  the  ruling.  He  proceeds  to  hold 
that,  because  the  officer  did  not  take  posses- 
sion at  the  time  required  by  the  statute,  he 
did  not  take  possession  at  all,  and  that  the 
possession  of  the  plaintiff,  presumed  from 
her  title,  was  never  interrupted.  This  Is  in 
direct  conflict  with  the  testimony  of  the  offi- 
cer, the  contention  of  the  plaintiff,  and  the 
finding  of  the  presiding  judge  that  the  officer 
did  not  take  possession  until  November  6, 
1916,  but  that  he  did  take  possession  on  that 
day.  The  conclusion  that  such  taking  of  pos- 
session was  not  a  sufficient  compliance  with 
the  statute  to  confer  a  valid  tax  title  upon 
the  purchaser  Is  not  a  negation  of  the  fact 
that  possession  was  actually  taken;  It  Is  an 
affirmation  of  that  fact.  The  officer  testified 
that  he  went  upon  the  vacant  lot  to  take  pos- 
session; that  after  the  sale  he  went  with  the 
purchaser's  husband  and  agent;  showed  him 
where  the  lot  was;  "I  put  him  in  possession; 
that' Is,  I  turned  it  over  to  him."  The  hus- 
band testified  to  the  same  effect,  and  that 
he  had  cut  cordwood  upon  it  and  had  ever 
since  paid  the  taxes. 

[4,  5]  It  seems  Indisputable  that,  whether 
In  proper  time  or  not  to  effectuate  a  valid 
tax  sale,  the  officer  went  Into  possession  of 
the  lot.  and  that  the  defendant  has  been  In 
possession  ever  since  she  received  the  deed. 
Hence  under  the  law  dted  by  the  presiding 
judge  the  plaintiff  was  not  entitled  to  main- 
tain this  action. 

Another  consideration  moves  us  to  sustain 
the  appeal  in  this  case:  The  revenue  of  a 
municipal  corporation  is  its  lifeblood.  The 
assurance  of  securing  this  revenue  is  in 
the  efficacy  of  the  ultimate  remedy.  This  ef- 
ficacy Is  strengthened  by  the  presumption  of 
regularity  created  by  section  474  and  by.  the 
limitation  to  two  years  within  which  an  ac- 
tion to  recover  ndust  be  brought  B3ven  If  the 
remedy  provided  by  this  section  be  not  ex- 
clusive, it  is  clear  that  to  permit  an  action 
such  as  the  one  at  bar,  after  the  lapse  of 
more  than  three  years,  the  purchaser  In  the 
meantime  being  in  possession,  would  be  to 
practically  annul  the  limitation  provided 
therein.  If  not  so.  it  Is  difficult  to  see  what 
benefit  the  removal  of  the  cloud  would  be  to 
the  plaintiff,  as  she  would  still  be  confronted 
with  the  t%vo-year  limitation  in  an  action  to 
recover  possession  of  the  lot,  which,  the  pur- 
chaser being  in  possession  and  refusing  to 
surrender,  she  would  be  compelled  to  Insti- 
tute. 

The  judgment  of  this  court  is  that  the 
judgment  appealed  from  be  reversed,  and 
that  the  complaint  be  dismissed. 

GARY.  O.  J.,  and  WATTS  and  FRASEB, 
JJ.,  concur. 
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PfNSON    V.    SOUTH    ATLANTIC    REALTY 
CO.  et  al.    (No.   10820.) 

(Supreme  Court  of  South  Carolina.    Jan.  25, 

1922.) 

1.  Brokers  <s=»88(IO)  —  Instruction  defining 
"procure"  held  misleading. 

In  action  for  procuring  options  and  con- 
tracts for  the  sale  of  real  estate,  instruction 
defining  the  word  "procure"  as  meaning  "to 
bring  into  possession,  to  be  the  means  of  in- 
fluencing and  effecting,  to  persuade  or  solicit," 
held  misleading,  since  to  "procure  options  and 
contracts  for  the  sale  of  real  estate"  one  must 
be  an  efficient  cause  of  securing  the  contract. 

Z.  Trial  <g=:» 1 94( ID—Instruction  as  to  wKat 
plaintiff  entitled  to  recover  for  services  held 
a  charge  on  the  facts. 

In  action  for  compensation  for  procuring 
options  and  contracts  for  the  sale  of  real  es- 
tate, where  there  was  evidence  that  if  plaintiff 
and  another,  ^\'orking  together,  procured  a  con- 
tract each  would  be  entitled  to  12^  per  cent, 
of  the  net  profits  of  the  sale,  and  where  such 
other  person  claimed  to  have  procured  the  con- 
tract, instruction  that  plaintiff,  if  entitled  to 
recover,  was  entitled  to  25  per  cent,  profits 
held  erroneous,  being  a  charge  on  the  facts. 

3.  Appeal  and  error  ^=s>2l5(l,4)^Partle8  are 
required  to  call  attention  to  a  misstatement 
of  issue,  but  not  to  a  misstatement  of  law  or 
to  a  charge  on  the  facts. 

It  is  the  duty  of  parties  to  call  attention  to 
a  misstatement  of  issue,  but  not  to  a  misstate- 
ment of  law  or  to  a  charge  on  the  facts. 

Appeal  from  Greenwood  County  Court;  O. 
0.  Featberstone,  Judge.    ' 

Actioii  by  J.  L.  Piuson  against  the  Soutli 
Atlantic  Realty  Company  and  another.  Judg- 
ment for  plaintiff,  and  named  defendant  ap- 
peals. Judgment  reversed,  and  new  trial 
ordered. 

Tillman,  Mays  &  Featberstone,  of  Green- 
wood, for  appellant 

Grier,  Park  &  Nicholson,  of  Greenwood, 
for  respondent 

FRASER,  J.  The  respondent's  argument 
states: 

"The  plaintiff,  J.  L.  Pinson,  brought  this  ac- 
tion against  the  South  Atlantic  Realty  Com- 
pany, claiming  a  contract  with  the  defendant 
company  under  the  terms  of  which  he  was  to 
receive  one -fourth  of  the  net  proceeds  of  all 
sales  conducted  under  options  and  contracts 
procured  by  him  for  the  defendant  company, 
and  the  further  sum  of  $25  per  day  for  his 
services  while  assisting  in  the  sale  which  was 
conducted  by  auction. 

"The  South  Atlantic  Realty  Company  is  or 
was  a  corporation  whose  business  was  the  sell- 
ing of  real  estate  by  auction  on  a  commission 
basis.  Its  usual  method  of  operation  was:  To 
secure  an  option  or  contract  to  sell  the  owner's 
land,  advertising  the  same,  collect  a  crowd  by 
means  of  a  brass  band  or  barbecue,  or  both. 


and  sell  the  land  by  auction  to  the  highest  bid- 
der. 

"The  plaintiff  claimed  that  the  defendant 
company  conducted  two  sales  (the  Wells  and 
Miller  places)  under  contract  or  options  se- 
cured or  procured  by  him;  that  the  defendant 
company  made  a  considerable  net  profit  on 
these  two  sales  and  has  not  paid  him  the  com- 
mission to  which  he  is  entitled  under  his  con- 
tract. 

"The  defendant  company  denies  making  such 
a  contract  with  the  plaintiff,  and  alleges  that, 
in  accordance  with  the  general  custom  which 
prevails  in  matters  of  this  kind,  the  plaintiff 
was  allowed  a  commission  amounting  to  ap- 
proximately one-fourth  of  the  net  proceeds 
of  the  sale,  and,  where  he  assisted  in  making 
the  sale,  a  further  payment  of  $25  per  day  for 
his  services;  that  the  plaintiff  did  procure  cer- 
tain options  and  contracts,  and  was  fully  paid 
for  for  same;  and  alleges  that  it  never  had  a 
contract  or  agreement  with  the  plaintiff  in  ref- 
erence to  the  two  sales  set  out  in  the  complaint, 
and  that  it  owes  the  plaintiff  nothing. 

"At  the  close  of  the  testimony  the  presiding 
judge  directed  a  verdict  for  the  defetidant  S. 
F.  Perry  and  sent  the  case  to  the  jury  as  to 
the  defendant  South  Atlantic  Realty  Company. 
The  jury  returned  a  verdict  of  $500  for  the 
plaintiff. 

"Defendant  made  a'  motion  for  a  new  trial 
on  the  ground  'that  the  undisputed  testimony 
shows  that  no '  recovery  could  be  had  on  the 
Miller  contract,  and  the  only  verdict  which 
could  be  rendered  was  on  the  Wells  contract, 
and  the  limit  of  this  recovery  was  $42.50/  This 
motion  was  overruled,  and  the  defendant  ap- 
peals to  this  court  on  three  exceptions." 

[1]  Defendant's  first  exception  alleges  er- 
ror in  the  following  portion  of  the  judge's 
charge  to  the  Jury: 

"The  language  of  the  complaint  is,  'procure 
options  and  contracts  for  the  sale  of  real  es- 
tate'; that  is  the  substance  of  it  It  is  a 
question  of  fact  for  you  to  say  what  the  con- 
tract was,  if  there  was  a  contract;  I  charge 
you,  construing  the  language  of  the  complaint, 
that  to  'procure'  means  to  bring  into  posses- 
sion, to  be  the  means  of  influencing  and  effect- 
ing, to  persuade  or  solicit.  It  is  a  question  of 
fact  for  you  to  say,  if  there  was  a  contract, 
what  t!he  contract  was,  and  the  plaintiff  must 
prove  his  contract  by  the  greater  weight  of 
the  evidence.  'Procuring'  means  instrumental 
in  getting  business.  It  is  a  question  of  fact 
for  you  whether  or  not  procuring  a  contract 
means  actually  drawing  up  the  papers.  I  don't 
know  what  the  contract  is;  it  is  a  question 
for  you.' 


»» 


The  definition  of  "procure"  as  put  down 
in  some  dictionaries  is  broad  enough  tc 
include  "solicit"  The  term  as  here  used 
means  an  efficient  cause  of  securing  a  con- 
tract   This  may  have  misled  the  jury. 

[2,  3]  II.  The  next  assignment  of  error 
is  that  his  honor  erred  in  charging: 

"If  the  plaintiff  is  entitled  to  recover,  he  is 
entitled  to  25  per  cent  profits." 
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One  of  the  witnesses  in  stating  the  con- 
tract said: 

"If,  for  instance,  Mr.  Perry  and  Mr.  Pinson, 
working  together,  should  get  a  contract,  each 
would  be  entitled  to  12%  per  cent,  of  the  net 
profits  of  the  sale;  12%  per  cent,  for  the  man 
that  got  the  contract  and  12%  per  cent,  for 
the  man  who  closed  the  contract." 

Mr.  Perry  claimed  that  he  (Perry)  got  the 
contract.  The  charge  was  on  the  facts.  It 
is  the  duty  of  parties  to  call  attention  to  a 
misstatement  of  issues,  but  not  a  misstate- 
ment of  law,  or  a  charge  on  the  facts.  This 
assignment  of  error  is  sustained. 

Any  errors  in  failing  to  grant  a  new  trial 
are  cured  by  the  new  trial  ordered. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 

GARY,  O.  J.,  and  COTHRAN,  J.,  concur. 
WATTS,  J.,  did  not  participate  on  account 
of  iilnesa 


(118  S.  C.  245) 

DACUS  V.  WILLIAMSTON  MILLS. 

(No.    10822.) 

(Supreme  Court  of  South  Carolina.     Jan.  25, 

1»22.) 

1.  Landlord  and  tenant  <^=:9326(2)— Share  crop- 
per has  no  title  to  crop  until  after  division. 

Share  cropper  has  no  title  to  any  portion 
of  crop  until  division  thereof. 

2.  Constitutional  law  ^s»70 (3)— Courts  cannot 
change  law  to  prevent  hardship  in  special 
case. 

Courts  have  no  right  to  change  law  in  or- 
der to  prevent  a  hardship  in  a  special  case. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  T.  S.  Sease,  Judge. 

Action  by  Cora  E.  Dacus  against  the  Wil- 
liamston  Mills.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Bonham  &  Allen,  of  Anderson,  for  appel- 
lant. 

A.  H.  Dagnall,  of  Anderson,  for  respond- 
ent. 

ERASER,  J.  The  statement  in  the  appel- 
lant's argument  is  as  follows: 

**The  plaintiff  brought  her  action  in  the  court 
of  common  pleas  for  Anderson  county  on  the 
25th  day  of  January,  1921.  The  action  was  in 
claim  and  delivery,  and  was  for  the  recovery  of 
three  bales  of  cotton  of  the  alleged  value  of 
$282.96,  and  for  $217.04  actual  and  punitive 
damages  for  the  unlawful  detention  thereof. 
Plaintiff  alleged  that  Kay  was  a  laborer  and 
share  cropper  on  plaintiff's  land,  and  that  Kay 
sold  the  cotton  in  dispute  without  her  knowl- 
edge or  consent  Defendant  alleged  that  Kay 
was  a  renter  and  had  the  right  to  sell  the  cot- 
ton: that  it  bought  the  cotton  in  open  market, 
without  notice  of  plaintiff's  claim.  The  case 
was  heard  at  the  March  term  of  the  court,  1921, 
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before  Judge  Sease  and  a  jury,  and  resulted  in 
a  verdict  for  the  plaintiff  for  the  possession  of 
the  property  in  dispute,  or  $172.96.  the  value 
thereof,  in  case  a  delivery  cannot  be  had,  and 
$110.04  damages.  In  due  time  the  defendant 
gave  notice  of  its  intention  of  appeal,  and  does 
now  appeal  from  the  verdict  and  the  judgment 
entered  thereon." 

The  point  at  issue  between  the  parties 
was.  Was  Kay  a  renter  or  a  "share  cropper"? 

[1,2]  The  plaintiff  did  not  claim  a  lien, 
but  claimed  to  be  the  owner.  That  issue  was 
submitted  to  the  Jury,  and  it  found  for  the 
plaintiff.  It  is  well  settled  in  this  state 
that  the  laborer  or  "share  cropper"  has  no 
title  to  the  crop  until  after  division  of  the 
crop.  This  Is  the  law,  and  the  courts  have 
no  right  to  change  the  law  in  order  to  pre- 
vent a  hardship  in  a  special  case. 

Judgment  Is  affirmed. 

GARY,  0.  J.,  and  WATTS  and  COTH- 
RAN,  JJ.,  concur. 


(118  S.  C.  239) 

Ex  parte  COCKFIELD. 

MiDDLETON  &  CO.  v.  COCKFIELD  el  al. 

(No.   10811.) 

(Supreme  Court  of  South  Carolina.    Jan.  25, 

1922.) 

1.  Subrogation  ^=321— Mortgagor  held  not  en- 
titled to  be  subrogated  to  rights  of  holder  of 
mortgage. 

Where  mortgagor  intrusted  money  and  a 
note  to  a  brother  to  pay  off  the  n&ortgage,  and 
the  brother  obtained  an  assignment  of  the 
mortgage  to  secure  him  and  another  as  in- 
dorsers  on  the  mortgagor's  note  deUvered  to 
the  mortgagee,  and  assigned  the  original  note 
and  mortgage  to  a  third  party  without  knowl- 
edge as  security  for  advances  made,  and  such 
third  party  foreclosed  and  sold  the  property, 
and  the  first  mortgagee,  pending  an  appeal  in 
the  foreclosure  proceedings,  sued  on  the  note 
held  by  it  and  compelled  mortgagor  to  pay  it, 
held,  that  mortgagor  was  not  entitled  to  be 
subrogated  to  the  rights  of  the  plaintiff  in  the 
foreclosure,  by  being  required  to  pay  the  note 
given  to  the  mortgagee,  since,  to  entitle  him 
to  subrogation  against  the  rights  of  the  plain- 
tiff, it  must  appear  Uiat  he  has  discharged  a 
debt  which  plaintiff  was  under  an  obligation  to 
discharge. 

2.  Mortgages  ^=>497( I)— Mortgagor  held  es- 
topped to  oiaim  satisfaction  of  mortgage. 

Where  mortgagor  intrusted  a  note  and 
cash  to  a  brother  to  satisfy  a  mortgage,  and 
the  original  note  and  mortgage  were  assigned 
to  such  brother  unconditionally,  and  he  trans- 
ferred them  to  a  third  party  making  advances 
to  him,  which  third  party  foreclosed  on  the  land 
after  it  had  been  conveyed  by  mortgagor,  in 
which  proceeding  such  mortgagor  was  a  party 
defendant  and  defaulted,  and  the  original  mort- 
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gagce  sued  such  mortgagor  and  recovered  on 
the  note  given  in  satisfaction  of  the  mortgage, 
held,  that  mortgagor  was  estopped  from  claim- 
ing that  the  giving  of  the  note  to  the  mortgagee 
amounted  to  a  satisfaction  of  the  original  mort- 
gage in  a  proceeding  under  a  petition  filed  by 
Kuch  mortgagor  in  the  foreclosure  proceeding 
to  be  subrogated  to  the  rights  of  the  plaintiff 
in  the  proceeds  of  the  sale  of  the  land. 


Appeal  from  Gommon  Pleas  Circuit  Ck)urt 
of  Williamsburg  CJounty;  H,  F.  Rice,  Judge. 

Suit  by  Middleton  &  Co.  against  H.  W. 
Coekfleld  and  others,  In  which  the  named  de- 
fendant filed  a  petition  claiming  to  be  sub- 
rogated against  the  plaintiff  as  to  the  pro- 
ceeds of  a  sale  of  land  under  foreclosure. 
From  an  order  dismissing  the  petition,  such 
defendant  appeals.    AfBrmed. 

See,  also,  113  S.  O.  282,  102  S.  B.  328. 

The  order  api)ealed  from  was  as  follows: 

This  matter  comes  before  me  on  a  petition 
of  H.  W.  Cockfield  for  an  order  directing  H.  U. 
Britton,  derk  of  court  for  said  county,  to  pay 
over  to  the  petitioner  certain  funds  in  the  hands 
of  said  clerk  heretofore  to  be  paid  to  the 
plaintiffs,  Middleton  &  Co.,  upon  the  ground 
that  said  petitioner  is  entitled  to  be  subro- 
gated pro  tanto  to  the  said  funds  for  certain 
reasons  set  out  in  the  petition.  The  facts  in 
the  case  are  fully  disclosed  by  the  record,  and 
I  will  not  burden  this  order  with  them.  The 
Supreme  Court  has  passed  upon  the  issues 
presented  in  the  case  of  Middleton  &  Co.  v. 
Cockfield  et  al.,  and  they  determine*  that  the 
default  of  the  Farmers'  &  Merchants'  Nation- 
al Bank  in  assigning  the  mortgage  from  H.  W. 
Cockfield,  held  by  said  bank  to  S.  R.  Cockfield, 
enabled  the  latter  to  use  said  mortgage  as  col- 
lateral and  obtain  money  or  supplies  from  Mid* 
dieton  &  Co.,  and  was  the  cause  of  petitioner 
having  to  pay  said  mortgage  to  Middleton  & 
Co.  after  said  bank  had  also  received  payment 
for  sale.  The  payment  to  the  bank  was  made 
with  part  cash  and  a  note  indorsed  by  said  S. 
R.  Cockfield. 

It  is  true  that,  since  the  case  referred  to 
has  been  decided,  the  petitioner  has  been  sued 
by  said  bank  on  the  note  mentioned,  and  has  had 
that  to  pay  also,  although,  from  what  was  said 
on  agreement,  I  do  not  know  as  to  whether  the 
issues  in  that  case  ever  went  to  the  Supreme 
Court.  The  Supreme  Court  has  decided  in 
effect  that  Middleton  &  Co.  are  entitled  to  the 
money  they  daim.  It  seems  to  me  that,  if 
the  petitioner  had  any  remedy,  it  was  against 
the  bank  whose  carelessness  made  possible  the. 
fraud  upon  H.  W.  Cockfield,  and  if  he  has  to 
pay  the  same  debt  twice  it  certainly  is  not  the 
fault  of  Middleton  &  Co.  I  know  of  no  prin- 
dple  of  equity  which  would  take  the  money 
from  Middleton  &  Co.  and  give  it  to  the  peti- 
tioner. The  remedy  of  the  latter  was  dearly 
against  the  said  bank,  if  he  had  any,  and  not 
against  Middleton  &  Co.  To  grant  the  petition 
would  in  effect  be  to  reverse  the  judgment  of 
the  Supreme  Court 

The  petition  must  be  dismissed;  and  it  is  so 
ordered. 


Arrowsmith  &  Muldrow,  of  Florence,  for 
appellant 

Stoll  &  O'Bryan,  of  Kingstree,  for  respond- 
ent 

COTHRAN,  J,  The  facts  of  this  case  are 
quite  complicated,  and  the  difficulty  of  read- 
ily comprehending  them  is  increased  by  the 
number  of  parties  of  the  same  name  con- 
nected with  the  transaction.  J.  A.  Cock- 
field is  the  father  of  the  petitioner,  H«  W. 
Cockfield,  and  also  of  S.  R.  Codifield.  To 
render  the  statement  of  facts  more  readily 
understood  we  will  refer  to  them  as  the  fa- 
ther, the  petitioner,  and  the  brother. 

The  father  was  the  owner  of  a  tract  of 
land;  on  January  16,  1013,  he  mortgaged  it 
to  Farmers'  &  Merchfints'  Bank  to  secure 
his  note  for  $1,090.76.  On  November  3,  1914, 
the  father  conveyed  the  land  to  the  peti- 
tioner, subject  to  the  bank's  mortgage,  which 
the  petitioner  assumed.  On  November  3. 
1914,  the  petitioner  mortgaged  the  land  to 
the  brother  to  secure  his  note  for  $2,500. 
which  the  brother  assigned  to  Home  Fertili- 
cser  Company  before  maturity.  On  February 
2,  1915,  the  petitioner  Intrusted  his  brother 
with  $223.03  in  cash  and  his  note  for  $901.03, 
indorsed  by  the  brother  and  another,  for 
the  purpose  of  taking  up  the  note  and  mort- 
gage which  the  father  had  given  to  the  bank 
and  which  the  petitioner  had  assumed.  In- 
stead of  satisfying  the  note  and  mortgage, 
the  bank  assigned  them  unconditionally  to 
the  brother  for  the  purpose  of  securing  him 
and  the  other  indorser  upon  their  obliga- 
tions as  such  on  the  note  for  which  the  note 
and  mortgage  were  surrendered. 

On  December  31,  1915,  the  petitioner  mort- 
gaged the  land  to  the  brother  to  secure  bis 
note  for  $1,831.84,  which  was  assigned  by 
him  to  the  bank  before  maturity.  On  Feb- 
ruary 26,  1916,  the  brother,  claiming  to  be 
the  absolute  owner  of  the  note  and  mortgage 
given  by  the  father  to  the  bank,  and  by  the 
bank  assigned  to  the  brother  to  secure  his 
indorsement  of  the  $901.03  note,  assigned 
said  note  and  mortgage  to  Middleton  &  Co. 
as  security  fpr  advances  to  be  made  him 
during  the  year  1916.  Middleton  &  Co.  took 
the  assignment  in  good  faith,  without  notice 
of  the  agreement  between  the  brother  and 
the  bank,  relying  upon  the  unconditional 
assignment  to  the  brother  and  his  statement 
that  he  was  the  absolute  owner.  On  Janu- 
ary 17,  1917,  M.  B.  Joye  (presumably  the 
grantee  of  the  petitioner)  mortgaged  the 
land  to  the  brother  to  secure  his  note  for 
$5,000,  which  was  assigned  at  once  to  the 
bank. 

Thereafter  the  brother  died,  and  Middleton 
&  Go,  instituted  an  action  to  foreclose  the 
mortgage  first  referred  to,  that  of  the  fa- 
ther to  the  bank,  assigned  by  the  bank  to 
the  brother,  and  by  him  to  Middleton  &  Co. 
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The  defendants  In  this  action  were  the  fa- 
ther, the  petitioner,  the  bank,  and  the  Home 
Fertilizer  Company.  The  father  and  the 
petitioner  filed  no  answers.  The  other  de- 
fendants answered,  claiming  that  the  mort- 
gage upon  which  Middleton  &  Co.  were  ask- 
ing foreclosure  had  been  paid  by  the  trans- 
action with  the  bank  hereinbefore  related. 
The  special  referee  found  in  favor  of  their 
contention.  The  circuit  judge  overruled 
the  report  and  ordered  foreclosure,  the  pro- 
ceeds to  be  applied  in  order  to  Middleton  & 
Co.'s  mortgage,  to  the  Home  Fertilizer  Com- 
pany's mortgage,  and  to  the  bank's  mortgage. 
The  bank  and  the  fertilizer  company  appeal- 
ed from  this  decree,  but  the  same  was  af- 
firmed by  this  court  on  January  27»  1920. 
113  S.  C.  282,  102  S.  E.  828.  It  appears  that, 
notwithstanding  the  appeal,  we  assume  by 
agreement,  the  land  was  sold  under  the 
foreclosure  decree  and  brought  $3,750;  the 
proceeds  being  held  by  the  clerk  pending  the 
appeal. 

While  the  appeal  was  pending  from  the  de- 
cree of  foreclosure,  the  bank  brought  suit 
against  the  petitioner  upon  the  $901.03  note 
which  he  had  given  to  the  bank,  as  he  had 
intended,  in  satisfaction  of  the  original  note 
and  mortgage  given  by  the  father,  and  which 
were  wrongfully  obtained  by  the  brother  and 
assigned  to  Middleton  &  Co.  The  petitioner 
defended  this  action  upon  the  ground  that 
his  land  had  been  sold  and  the  proceeds  ap- 
plied, to  ,the  payment  of  the  debt  for  which 
the  note  had  been  given;  that  is,  the  original 
note  and  mortgage  of  the  father  to  the  bank. 
Upon  the  trial  of  that  case  Judge  Townsend 
directed  a  verdict  for  the  bank,  and  from 
that  Judgment  there  has  been  no  appeal. 
Execution  was  issued  upon  this  Judgment, 
and  the  full  amount  collected  from  the  peti- 
tioner. 

After  the  remittitur  in  the  case  of  Middle^ 
ton  &  Oo.  v.  Cockfleld  et  al.,  113  S.  C.  282, 
102  S.  E.  328,  had  been  filed,  the  petitioner 
filed  a  petition  in  the  said  cause,  claiming 
to  be  subrogated  in  the  proceeds  of  sale  in 
the  hands  of  the  clerk  to  the  extent  of  the 
amount  paid  by  him  upon  the  Judgment  of 
the  bank  on  the  $901.03  note.  Upon  the 
bearing  on  the  petition  Judge  Rice  dismissed 
the  petition,  in  an  order  which  will  be  re- 
ported, and  from  that  order  the  petitioner 
has  appealed. 

[1]  The  petitioner  claims  to  be  subrogated 
to  the  rights  of  Middleton  &  Co.  in  the  pro- 
ceeds of  sale  under  foreclosure  proceedings 
instituted  by  them,  upon  no  other  ground 
than  that,  if  Middleton  &  Co.  be  allowed  to 
take  this  fund,  the  petitioner,  having  paid 
the  bank  Judgment,  will  be  compelled  to  pay 
the  same  debt  twice.  In  order  to  entitle  the 
petitioner  to  subrogation  against  the  rights 
of  Middleton  &  Co.  it  must  appear  that  he 
has  discharged  a  debt  which  Middleton  & 


Co.  were  under  an  obligation  to  discharge. 
On  the  contrary,  it  appears  that  the  peti- 
tioner discharged  his  own  debt  to  the  bank, 
the  note  which  he  gave  to  take  up  the  mort- 
gage, and  that  Middleton  &  Co.  were  in  no 
wise  connected  with  that  debt  It  is  unfor- 
tunate that  the  petitioner's  misplaced  con- 
fidence In  his  brother  had  brought  about  a 
condition  in  which  he  loses  his  land  and 
has  had  to  pay  the  bank's  judgment,  but 
that  is  a  condition  for  which  Middleton  & 
Co.  are  in  no  wise  responsible. 

[2]  Furthermore,  the  petitioner  has  had 
two  opportunities  to  assert  whatever  rights 
he  may  have  had  in  the  matter.  In  the 
suit  which  Middleton  &  Co.  brought  to  fore- 
close the  father's  mortgage  the  petitioner 
made  default.  In  that  action  the  other  de- 
fendants raised  the  question  that  the  giving 
of  the  $901.03  note  amounted  to  a  satis- 
faction of  the  original  mortgage,  and  the 
petitioner  was  a  witness  for  them  in  sup- 
port of  that  contention.  The  court  decided 
against  it  In  the  latter  case,  of  the  bank 
against  him,  he  raised  the  same  question, 
and  it  was  again  decided  against  him.  He 
is  therefore  estopped  from  again  contesting 
the  matter. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

GAftY,  0.  J.,  and  ERASER,  J.,  concur. 
WATTS,  J.,  did  not  participate  on  account 
of  sickness. 

(118  S.  C.  234) 

KINSEY   V.   COLLETON    CYPRESS  CO. 

(No.   10824.) 

(Supreme  Court  of  South  Carolina.     Jan.  25, 

1922.) 

1.  Master  and  servant  ^==>264(f)^Proof  of  one 
specifioatlon  of  negligenoe  as  cause  of  Injury 
sufficient. 

In  action  for  an  employe's  death,  plaintiff 
is  required  to  prove  only  one  specification  of 
negb'gence  as  the  proximate  cause  of  the  injury. 

2.  Master  and  servant  ^=:»I58— Failure  to  In- 
struct woodcutter  held  not  proximate  cause 
of  injury. 

Failure  to  instruct  a  new  woodcutter  could 
not  be  tlie  proximate  cause  of  his  death  by  the 
falling  of  a  tree  other  than  the  tree  that  was 
being  cut;  the  testimony  utterly  failing  to  con- 
nect the  fall  of  the  dead  tree  with  the  fall  of 
a  live  tree  that  was  cut  down. 

3.  Master  and  servant  ^=>  107 (3)— Care  re- 
quired In  furnishing  safe  place  for  workman 
felling  trees. 

It  is  not  the  duty  of  a  master  to  free  the 
woods  of  dead  trees  before  its  employes  enter 
upon  their  worls  of  felling  trees,  and  master 
is  only  liable  for  negligence  in  failing  to  pro- 
vide a  reasonably  safe  place  considering  the 
dangerous  nature  of  the  work,  and  recovery 
cannot  be  had  for  the  death  of  an  employ^ 
through  the  fall  of  a  dead  tree  while  he  was 


CssFor  other  cases  see  same  topic  and  KBY-NUMBER  la  all  Key-Numbered  Digests  and  Indexes 


396 


110  SOUTHEASTERN  REPORTBB 


(S.C. 


running  after  felling  a  live  tree  where  there 
is  no  evidence  connecting  the  fall  of  the  dead 
tree  with  the  felling  of  the  live  tree. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County ;  J.  W.  De  Vore,  Judge. 

Action  by  Nettie  Einsey,  as  administratrix 
of  the  estate  of  Grady  Kinsey,  against  the 
Colleton  Cypress  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Padgett  &  Moorer,  of  Walterboro,  and 
Dditchell  &  Horlbeck,  of  Charleston,  for  appel- 
lant 

R,  M.  Jeffries  and  Heber  R.  Padgett,  both 
of  Walterboro,  for  respondent. 

FRASER,  J.  This  is  an  action  for  dam- 
ages for  a  death  by  the  wrongful  act. 

Grady  Kinsey  was  at  work  cutting  down 
trees  for  the  defendant  comt)any.  He  had 
only  a  few  days'  experience  in  cutting  down 
trees.  The  men  who  cut  down  the  trees 
worked  in  pairs.  The  deceased  and  another 
new  man  worked  together  for  a  few  days. 
They  came  to  the  conclusion  that  it  was  bet- 
ter to  get  coworkers  of  experience,  and  the  de- 
ceased took  J.  H.  Vam  as  his  coworker.  The 
cutters  were  assigned  certain  territory  in 
which  to  cut.  These  workers  selected  the 
trees  they  were  to  cut  and  the  order  in  which 
they  were  to  be  cut.  They  came  to  a  place 
where  there  was  a  live  tree  to  be  cut  and  near 
it  a  dead  tree.  They  cut  the  live  tree,  and 
when  it  started  to  fall  Vam  ran  west  as  the 
tree  was  falling  to  the  east.  The  deceased 
ran.  For  some  unaccountable  reason  the 
dead  tree  fell  on  him  and  crushed  his  head. 
The  administrator  brought  suit  for  his  death. 

At  the  close  of  the  plaintiff's  evidence  the 
defendant  put  in  no  testimony,  but  moved  for 
a  directed  verdict.    This  motion  was  refused. 

[1]  There  are  a  great  many  exceptions,  but, 
in  the  view  that  this  court  takes  of  the  case, 
only  one  question  need  be  considered:  Was 
there  any  evidence  of  negligence  as  the  prox- 
imate cause  of  the  death  of  the  deceased? 
The  plaintiff  is  required  to  prove  only  one 
specification  as  the  proximate  cause  of  the 
death. 

[2]  (a)  The  first  specification  of  negligence 
is  the  failure  of  defendant  to  instruct  the  de- 
ceased of  the  danger.  Varn,  the  experienced 
and  instructed  coworker  chosen  by  the  de- 
ceased on  account  of  his  skill  and  experience, 
apprehended  no  danger.  There  is  nothing  in 
the  case  to  even  suggest  in  any  way  that  the 
fullest  instruction  would  have  prevented  the 
accident.  The  instructions  to  which  the  testi- 
mony referred  were  instructions  that  would 
enable  the  cutter  to  avoid  injury  from  the 
tree  that  was  being  cut  down.  There  is  no 
presumption  of  negligence  here.  The  injury 
in  this  case  was  not  from  the  tree  that  was 
being  cut  down,  but  from  the  dead  tree.  The 
testimony  in  the  ease  utterly  failed  to  connect 


the  fall  of  the  dead  tree  with  the  fall  of  the 
tree  that  was  cut  down.  The  plaintiff's  wit- 
ness, Varn,  said  he  did  not  know  what  caused 
the  dead  tree  to  fall.  Indeed,  the  appellant's 
argument  frankly  states  "the  cause  of  the 
falling  of  the  dead  tree  being  unknown." 
This  specification  is  not  made  out. 

(b)  The  next  allegation  of  negligence  Is  like 
the  first — a  failure  to  warn  the  deceased  of 
the  dangers  of  falling  trees.  What  Is  said 
above  determines  this  spedflcation,  and  it 
cannot  be  sustained. 

(c)  This  also  complains  of  want  of  instruc- 
tion to  an  inexperienced  servant,  and  is  not 
sustained  by  the  evidence. 

[3]  (d)  That  the  negligence  consisted  in  not 
furnishing  the  deceased  with  a  safe  place  to 
work.  The  plaintiff  emphasissed  the  danger 
of  felling  trees.  It  is  conceded  in  this  case 
tliat  felling  toees  is  a  dangerous  business, 
and  that  the  deceased  knew  it  It  is  not  sug- 
gested that  it  is  the  duty  of  the  master  to 
free  the  woods  of  dead  trees  before  its  em- 
ployees should  be  allowed  to  enter  upon  their 
work.  Tlie  master  is  liable  for  negligence  in 
failing  to  provide  a  reasonably  safe  place, 
considering  the  nature  of  the  work.  When 
the  plaintiff  failed  to  connect  the  fall  of  the 
dead  tree  in  any  way  with  the  felling  of  the 
tree,  she  failed  to  make  out  her  case,  and  a 
verdict  should  have  been  directed. 

Judgment  reversed. 

GARY,  C.  J.,  and  WATTS,  and  COTHRAN, 
JJ.,  concur. 


(U8  S.  C.  313) 

BISHOP  C.  PERKINS  CO.  V.  DUNCAN. 

(No.  10815.) 

(Supreme  Court  of  South  Carolina.    Jan.  25, 

1922.) 

1.  Appeal  and  error  ^=7>843 (2)— Question  as  ft 
correctness  of  instruction  held  purely  aoa- 
demio. 

In  action  for  damages  for  refusal  to  ac- 
cept shipments  of  sugar,  wherein  defendant 
sought  damages  for  breach  of  contra\?t  to 
promptly  ship,  an  assignment  of  error  com- 
plaining of  an  instruction  stating  that  defend- 
ant had  a  cause  of  action  against  the  railroad 
for  delay  raised  a  purely  academic  question; 
the  rights  of  the  defendant  against  the  railroad 
not  being  before  the  court. 

2.  Sales  ^=»388— I  nstruction  that  delivery  to 
railroad  was  delivery  to  consignee  held  er- 
ror. 

Where  seller  of  carload  of  sugar  loaded  the 
sugar  at  its  plantation,  and  consigned  it  to  it- 
self at  New  Orleans  by  mistake,  and  when  the 
sugar  reached  New  Orleans  the  bill  of  lading 
was  changed  so  that  purchaser  was  made  con- 
signee at  a  different  destination,  the  court  err- 
ed in  charging  that  delivery  to  the  railroad  was 
delivery  to  the  purchaser,  and  that  seller  was 
not   chargeable   with    delay    by    the    railroad; 
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there  being  no  delivery  to  the  purchaser  until 
the  bill  of  lading  was  changed. 

3.  Trial  <£;=::>  194 (9)— Instruction  held  erroneous 
as  charge  on  facts. 
In  an  action  for  damages  for  refusal  to  ac- 
cept shipment  of  sugar,  a  charge  held  erroneous 
as  assuming  the  shipment  was  delivered  to  rail- 
road to  be  transported  to  defendant  at  a  certain 
time. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County ;  T.  S.  Sease,  Judge. 

Action  by  the  Bishop  C.  Perkins  Company 
against  T.  C.  Duncan.  Judgment  for  plain- 
ti£F,  and  defendant  appeals.  Reversed,  and 
remanded  for  new  trial. 

Barron,  Barron  &  Barron,  of  Union,  for 
appellant. 

Sawyer  &  Kennedy,  of  Union,  for  respond- 
ent 

GARY,  C.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by,  the 
plaintiff  on  account  of  the  refusal  of  the  de- 
fendant to  accept  two  cars  of  sugar,  one  of 
which,  under  the  contract  between  the  plain- 
tiff and  defendant,  was  to  be  shipped  prompt- 
ly, and  the  other  in  about  10  days. 

The  plaintiff  was  doing  business  in  New 
Orleans,  La.,  and  the  defendant  was  a  resi- 
dent of  Union,  S.  O.  One  of  the  carloads 
was  shipped  to  the  plaintiff  at  New  Orleans 
from  its  plantation  at  Sterling,  La.,  a  rail- 
road station  about  70  miles  from  New  Or- 
leans, on  the  6th  of  December;  it  was  re- 
consigned  at  New  Orleans  to  the  defendant, 
and  arrived  at  Union,  S.  C,  on  the  26th  of 
December.  GRie  other  carload  was  also 
shipped  from  Sterling,  La.,  but  consigned  to 
the  defendant,  and  arrived  at  Union,  S.  C, 
on  the  31st  day  of  December. 

On  the  8th  of  December  the  defendant  sent 
the  following  telegram  to  the  plaintiff: 


»^^ 


'What  has  become  of  sugar  purchased  No- 
vember twenty  sixth?" 


To  which  the  plaintiff  replied: 

"Tour  sugar  shipped  from  plantation, 
forward  car  number  later." 


wm 


His  honor  the  presiding  Judge  charged  the 
Jury  as  follows: 

"You  will  notice,  gentlemen,  that  this  is  two 
suits  in  one,  so  to  speak.  The  plaintiff  sues 
the  defendant  and  the  defendant  sues  the  plahi- 
tiff.  Both  allege  damages  by  reason  of  the 
breach  of  the  contract,  and  that  brings  a  con- 
tract prominently  before  you.  There  is  no  con- 
tention between  the  parties  as  to  what  the 
original  contract  was.  It  has  been  repeated  to 
you  from  telegrams  by  both  sides  several  times, 
and  the  contract  is  that  the  defendant  ordered 
and  agreed  to  take  from  the  plaintiff  two  car- 
loads of  sugar,  to  be  promptly  shipped  at  a 
given  price,  on  which  every  person'  to  the 
controversy  is  agreed,  and  that  the  shipment 


was  to  he  made  f.  o.  b.  some  place  named  in 
the  contract.  Now,  the  word  *prompf  appean 
in  the  contract— 'prompt  shipment'— and  that  is 
the  main  point  of  contention  in  the  case,  and 
I  think  a  great  deal  of  argument  and  testimohy 
could  have  been  eliminated.  The  question— 
and  the  main  question— for  you  to  consider  is 
whether  or  not  the  plaintiff  promptly  shipped. 
If  he  did,  the  plaintiff  is  entitled  to  recover 
at  your  hands  the  amount  that  he  has  lost  by 
reason  of  the  failure  of  the  defendant  to  ac- 
cept the  sugar.  If  he  did  not  ship  promptly— 
and  you  are  to  say  what  'promptly'  is,  within 
what  time  'promptly'  meant— then  the  plaintiff 
would  not  he  entitled  to  recover.  I  charge 
you,  gentlemen,  that  any  delay  by  the  railroad, 
or  its  agents  and  employees,  cannot  he  charge- 
able to  the  plaintiff,  and,  if  Mr.  Duncan  was 
damaged  by  reason  of  the  delay  of  negligent 
delay  of  the  railroads  in  the  handling  of  the 
sugar  after  it  was  delivered  to  them  by  the 
plaintiff,  he  cannot  recover  against  the  plaintiff. 
His  remedy,  if  he  had  any,  would  be  against 
the  railroad,  because  their  delivery  to  the  rail- 
road is  a  delivery  to  the  defendant.  However, 
the  plaintiff  is  liable  for  any  delay  that  amount- 
ed to  lack  of  promptness  in  the  delivery  of  the 
goods  to  the  railroad  or  common  carrier,  and 
the  plaintiff  would  he  hound  by  the  acts  of  all 
of  its  agencies  that  it  might  have  employed  in 
delivering  the  sugar  to  the  railroad.  I  believe 
it  is  agreed  by  the  argument  of  counsel  on 
both  sides  that  one  of  these  cars  was  delivered 
on  the  6th  of  December  to  the  railroad,  and 
that  is  a  delivery  to  Mr.  Duncan.  Now,  was 
that  a  prompt  shipment?  Was  that  shipment 
a  prompt  delivery  to  the  railroad?  If  it  was, 
the  plaintiff  is  entitled  to  recover  on  the  con- 
tentions set  out  in  his  complaint.  If  it  was 
not  a  prompt  delivery  to  the  railroad  for  ship- 
ment, then  the  plaintiff  is  not  entitled  to  re- 
cover, and,  as  I  see  the  case,  that  is  the  heart 
of  it.  The  same  thing  would  apply  to  other 
car.  It  is  not  definitely  admitted  by  both  sides, 
that  is,  they  do  not  agree  as  to  when  that 
Bhipment  took  place,  or,  that  is,  when  that  de- 
livery to  the  railroad  for  shipment  took  place; 
you  have  to  decide  that  from  the  testimony, 
and.  in  fact,  you  have  to  decide  when  any  one 
of  the  cars  was  delivered  for  shipment  to  the 
railroad.  I  believe  you  gentlemen  admitted 
that  one  of  the  cars  was  given  to  the  railroad 
for  shipment  on  the  6th  day  of  December;  is 
that  correct?  If  not,  you  had  better  speak  up 
now. 

"Mr.  Sawyer:  That  is  our  contention,  your 
honor. 

"Mr.  Barron:  The  record,  shows  that  the 
delivery  was  for  shipment  to  Bishop  C.  Perkins 
&  Co.  at  New  Orleans. 

"Mr.  Sawyer:  Your  honor,  the  contract  only 
provides  for  prompt  shipment  of  one  car;  the 
other  was  later. 

"The  Court:  Gentlemen,  prompt  shipment  for 
one  car,  and  the  other  shipment  about  10  days 
later,  and  you  are  to  find  out  what  about  10 
days  later  meant,  from  all  the  testimony.  I 
would  say  that  prompt  shipment  is  a  f  elative 
term,  and  it  would  be- governed  by  all  the  cir- 
cumstances surrounding  the  situation.  What 
would  be  prompt  in  one  matter  would  not  be 
prompt  in  another.    That  is  a  matter  for  you. 


«s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  IndezM 
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I  cannot  tell  yon,  as  a  matter  of  law,  what 
would  be  a  prompt  d^very  of  sugar.    •    ♦    • »» 

The  Jury  rendered  a  verdict  In  favor  of 
the  plaintiff,  for  $2,029.08.  The  defendant 
thereux)on  made  a  motion  upon  the  minutes 
of  the  court  for  a  new  trial,  which  was  re- 
fused. He  then  appealed  upon  exceptions, 
the  first  of  which  tiiat  will  be  considered  is 
as  follows: 

"His  honor  erred  in  charging;  the  jury  ab 
follows:  'I  charge  you,  gentlemen,  that  any  de- 
lay by  the  railroad  or  its  agents  and  employees 
cannot  be  chargeable  to  the  plaintiff,  and,  if 
Mr.  Duncan  was  damaged  by  reason  of  the 
delay,  or  negligent  delay,  of  the  railroads,  in 
the  handling  of  the  sugar,  after  it  was  deliv« 
ered  to  them  by  the  plaintiff,  he  cannot  recov- 
er against  the  plaintiff.  His  remedy,  if  be  had 
any,  would  be  against  the  railroad,  because 
their  delivery  to  the  railroad  is  a  delivery  to 
the  defendant'— it  being  respectfully  submitted 
that,  under  the  testimony  and  facts  of  this 
case,  wherein  the  undisputed  testimony  was 
to  the  effect  that  an  error  had  been  made  in 
the  shipment  of  the  first  car  of  sugar,  and 
that  the  same  was  consigned  in  shipment  from 
plantation  from  Sterling,  La.,  to  Bishop  C.  Per- 
kins &  Go.  at  New  Orleans;  that  the  car  was 
billed  to  Bishop  G.  Perkins  &  Go.  at  New  Or- 
leans; that  the  error  was  discovered  by  the 
plaintiff,  when  the  sugar  reached  New  Orleans, 
and  the  bill  of  lading  changed  from  shipment 
to  plaintiff  to  defendant  at  Union,  S.  G.,  the 
error  being  that,  under  these  circumstances,  the 
defendant,  Duncan,  has  no  remedy  against  the 
railroad  on  account  of  delay  between  Sterling, 
La.,  and  New  Orleans,  and  delivery  to  railroad 
was  not  delivery  to  defendant  on  first  shipment 
from  Sterling  to  New  Orleans  as  charged.' 


» 


[1]  The  first  assignment  of  error,  .on  the 
ground  that  the  defendant,  Duncan,  has  no 
remedy  against  the  railroad  on  account  of 
delay  between  Sterling,  La.,  and  New  Or- 
leans, raises  a  purely  academic  question,  as 
the  rights  of  the  defendant  against  the  rail- 
road are  not  before  the  court 

[2]  The  second  assignment  of  error,  on  the 
ground  that  the  delivery  to  the  railroad  was 
not  delivery  to  defendant,  on  first  shipment 
from  Sterling  to  New  Orleans,  must  be  sus- 
tained, for  the  reason  that  delivery  to  the 
defendant  did  not,  in  law,  take  place  until 
the  carload  was  consigned  to  him  at  Union. 

[3]  The  other  exception  which  we  will  con- 
sider is  as  follows: 

"His  honor  erred  in  charging  the  jury  as 
follows,  to  wit: 

"  *I  believe  it  is  agreed  by  counsel  on  both 
sides  that  one  of  these  cars  was  delivered  on 
the  6th  of  December  to  the  railroad,  and  that 
is  a  delivery  to  Mr.  Duncan.  Now,  was  that 
prompt  shipment?  Was  that  shipment  a 
prompt  delivery  to  the  railroad?  If  it  was,  the 
plaintiff  is  entitled  to  recover  on  the  conten- 
tions set  out  in  his  complaint.  If  it  was  not 
a  prompt  delivery  to  the  railroad  for  shipment, 
then  the  plaintiff  is  not  entitled  to  recover,  and, 
as  I   see   the   case,  that  is  the  heart  of   it. 


*  *  *  I  believe  that  you  gentlemen  admitted 
that  one  of  the  cars  was  given  to  the  rail- 
road for  shipment  on  the  6th  of  December;  is 
that  correct?  If  not,  you  had  better  speak  up 
now. 

"  'Mr.  Sawyer:  That  is  our  contention,  your 
honor. 

'*  *Mr.  Barron:  The  record  shows  that  the 
delivery  was  for  shipment  to  Bishop  C.  Perldns 
&  Go.  at  New  Orleans.' 

—the  error  being  that  his  honor  thereby  charg- 
ed and  instructed  the  jury  as  a  fact  in  the  case 
that  the  first  car  of  sugar  was  delivered  to  tEe 
defendant,  Duncan,  by  being  delivered  to  the 
railroad  on  the  6th  of  December,  and,  when  it 
was  called  to  his  honor's  attention  that  the  de- 
fendant, Duncan,  contended  that  the  car  of 
sugar  was  delivered  to  the  railroad  consigned 
and  billed  to  the  plaintiff  at  New  Orleans  in- 
stead of  to  the  defendant,  the  same  being  ship- 
ped from  the  plantation  at  Sterling,  La.,  to  New 
Orleans,  to  the  plaintiff,  and  thence  reconsigned 
to  the  defendant  at  Union,  S.  G.,  his  honor 
failed  to  correct  the  said  charge  placed  before 
the  jury  as  an  admitted  fact,  thereby  charging 
upon  the  facts  of  the  case  in  violation  of  the 
Gonstitutional  provision  that  judges  shall  not 
charge  juries  upon  the  facts.* 


»» 


His  honor  the  presidlxig  judge  was  in  er- 
ror when  he  charged  that  the  car  delivered 
to  the  t  railroad  on  the  6tb  of  December  was 
a  delivery  to  the  defendant.  This  was  prej- 
udicial to  the  rights  of  the  defendant,  in 
that  it  was  a  charge  upon  the  facts.  It  was 
also  erroneous  for  the  reason  that  It  was 
misleading,  as  the  defendant  had  the  right 
to  show  delay  on  the  part  of  the  plaintiff 
and  its  agencies,  for  which  it  was  responsi- 
ble, up  to  the  time  of  the  reconsignment  of 
the  first  carload  when  it  arrived  at  New  Or- 
leans. 

None  of  the  other  exceptions  show  preju- 
dicial error. 

Reversed,  and  remanded  for  a  new  trial. 

WATTS,  FBASEB,  and  OOTHRAN.  JJ., 
concur. 


(118  S.  C.  238) 

STATE  V.  TUCKER.    (No.  I082L) 

(Supreme  Gourt  of  South  Garolina.    Jan.  25, 

1^22.) 

Husband  and  wife  <s=93 1 4— Evidence  of  failure 
to  support  wife  and  child  held  Insufficient  to 
go  to  jury. 
In  a  prosecution  for  failure  to  support  a 

wife    and   child,    evidence    held   insufficient   to 

warrant  submission  to  the  jury. 

Appeal  from  General  Sessions  Oircolt 
Gourt  of  Anderson  Gounty;  J.Harry  Foster, 
Special  Judge. 

Ralph  Tucker  was  convicted  of  failing  to 
support  his  wife  and  child,  and  be  appeals. 
Reversed  and  remanded,  with  instructions. 
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Dickson  &  Miller,  of  Anderson,  for  ap- 
I>ellant 

Li.  W.  Harris,  Sol.,  of  Anderson,  for  the 
State. 

COTHBAN,  J.  Appeal  by  defendant  from 
conviction  under  an  indictment  cliarging  him 
with  a  violation  of  section  697  of  the  Orinv 
inal  Code,  failure  to  support  his  wife  and 
child. 

The  sole  ground  of  appeal  is  the  refusal 
of  the  circuit  Judge  to  grant  the  defendant's 
motion  for  the  direction  of  a  verdict  of  not 
guilty.  It  will  serve  no  useful  purpose  to 
review  the  testimony  in  the  case.  Upon  a 
careful  consideration  of  it  we  are  satisfied 
that  the  testimony  shows  largely  from  her 
own  statements,  indisputably,  that  the  wife 
refused  to  live  with  her  husband  for  the 
reascMi  that  he  would  not  maintain  a  home 
separate  from  his  mother ;  that  she  admitted 
the  kind  treatment  of  her  mother-in-law; 
that  the  defendant  never  mistreated  her  and 
made  suitable  provision  for  her  as  long  as 
she  would  live  with  him ;  and  that  he  had 
time  and  again  ^begged  her  to  return  to  his 
home.  The  motion,  for  a  directed  verdict 
should  have  been  granted. 

The  Judgment  of  this  court  is  that  the 
Judgment  appealed  from  be  reversed,  and 
that  the  case  be  remanded  to  the  court  be- 
low, with  instructions  to  direct  a  verdict 
under  rule  27  (90  S.  B.  xU). 

GARY.  O.  J^  and  WATTS  and  FRASBR, 
JJ.,  concur. 

(lis  S.  C.  232) 

STATE  V.  POSTON.     (No.  10810.) 

(Supreme  Court  of  South  Carolina.    Jan.  25, 

1922.) 

1.  Criminal  iaw  *»627(4)— Fallsre  to  allow 
defendant  tiiree  days'  inspeotion  of  Indict- 
ment before  arraignment  not  error. 

Failure  to  allow  defendant  three  days'  in- 
spection of  indictment  before  arraignment  held 
not  error  under  Cr.  Code  1912,  §§  66,  84,  pro- 
vidlDg  for  delivery  of  copy  of  indictment  three 
days  before  triaL 

2.  Criminal  law  <8=»li  66(1)— Failure  to  allow 
Inspection  of  Indictment  before  arraJgnment 
harmless,  where  defendant  points  out  no  de- 
fect In  indictment. 

Failure  to  allow  defendant  inspection  of  in- 
dictment before..arrai8:nment  would  not  have 
been  reversible,  even  if  error,  where  defendant 
does  not  point  out  any  defect  in  the  indictment 
to  which  he  might  have  taken  advantage  and 
DO  prejudice  is  shown. 

3.  Criminal  law  ^=»586— Motion  for  continu- 
ance addressed  to  the  discretion  of  presiding 
Judge. 

A  motion  for  continuance  is  addressed  to 
the  discretion  of  the  presiding  judge. 


4.  Criminal  law  ^s» 1 059  (2)— Exception,  charih 
ing  error  in  refusal  of  new  trial,  without  spee- 
iflcation  of  error  not  considered. 

Exception,  charging  error  in  refusing  mo- 
tion for  a  new  trial  without  specification  of  er- 
ror, will  not  be  considered  on  appeal. 

Appeal  from  General  Sessions  Circuit 
Court  of  Williamsburg  County;  John  S.  Wil- 
son, Judge. 

Tom  Poston  was  convicted  of  manslaugh- 
ter, and  he  appeals.   Affirmed. 

Kelley  &  Hinds,  of  Kingstree,  for  appel- 
lant. 

F.  A.  McLeod,  SoL,  of  Sumter,  and  P,  H. 
Stoll  and  La  Roy  Lee.  both  of  Kingstree,  for 
the  State. 


COTHRAN,  J.    Appeal  from  conviction  of 

manslaughter. 

The  exceptions  impute  error:  (1)  In  not 
allowing  the  defendant  three  days  inspection 
of  the  indictment  before  arraignment ;  (2)  In 
refusing  the  defendant's  motion  for  a  continu- 
ance; (3)  In  refusing  the  defendant's  motion 
for  a  new  trial. 

[1]  Section  66  of  the  Criminal  Code  pro- 
vides for  the  delivery  of  a  copy  of  the  indict- 
ment to  the  defendant,  upon  demand,  at  least 
three  days  before  trial,  not  arraignment. 
Section  S4  provides  that  objections  to  an  in- 
dictment for  defects  apparent  upon  the  face 
thereof  shall  be  taken  by  demurrer  or  motion 
to  quash  before  the  jury  is  sworn.  An  objec- 
tion, properly  made  after  arraignment  and 
before  the  jury  is  sworn,  would  therefore  be 
in  time.  The  contention  of  the  defendant, 
therefore^  that  he  was  deprived  of  the  op- 
portunity of  objecting  to  the  indictment  by 
being  arraigned  before  an  inspection  of  it 
was  afforded  him,  cannot  be  sustained. 

[21  Besides,  the  appellant  has  pointed  out 
no  defect  in  the  indictment  of  which  he  might 
have  taken  advantage,  and,  even  if  his  posi- 
tion in  this  regard  be  sound,  he  has  not  shown 
that  he  was  at  all  prejudiced  by  the  alleged 
loss  of  an  opportunity  to  demur  to  or  move 
to  quash  the  indictment. 

[3]  The  motion  for  a  continuance  was  ad- 
dressed  to  the  discretion  of  the  presldins: 
Judge,  which  appears  to  have  been  wise; 
exercised ;   at  least  there  is  nothing  to  show 
an  abuse  of  it. 

[41  The  exception,  charging  error  in  refus- 
ing the  defendant's  motion  for  a  new  trial,  is 
entirely  without  specification  of  error,  and 
will  not  be  considered. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  afilrmed. 

GARY,  C.  J.,  and  WATTS  and  FRASBB, 
J  J.,  concur. 
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STATE  V.  SMITH  et  al.     (No.  10814.) 

(Supreme  Court  of  South  Carolina.    Jan.  25, 

1922.) 

1.  Larceny  ^=s>5&— Corpus  delicti  held  auffl- 
oiently  shown  In  pbrosecutlon  for  live  stock 
theft. 

In  a  prosecution  for  larceny  of  live  stock, 
where  evidence  showed  that  complaining  wit- 
ness owned  a  calf  that  was  kept  in  a  certain 
pasture,  that  it  disappeared,  and  several  days 
later  the  head,  feet,  tail,  and  entrails  of  a 
calf  were  found  hidden  in  a  nearby  stump,  and 
that  a  hide  that  looked  like  the  hide  of  the 
missing  calf  was  found  at  a  dealer's  in  a  near- 
by town,  there  was  sufficient  evidence  upon 
which  the  jury  could  find  that  there  had  been 
a  larceny  of  the  calf. 

2.  Larceny  ^=»55— Evidence  held  sufncient  to 
sustain  conviction  of  larceny  of  a  calf. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  larceny  of  a  calf. 

3.  Larceny  ^=>68(l)— Gallt  of  larceny  of  calf 
held  for  Jury. 

Question  whether  defendants  were  guilty 
of  larceny  of  a  calf  held  properly  submitted  to 
jury. 

•  Appeal  from  General  SesslonB  Circuit  Ck>urt 
of  Spartanburg  County;  Ernest  Moone, 
Judge. 

John  Smith  and  another  were  convicted  of 
larceny  of  live  stock,  and  they  appeal.  Af- 
firmed. 

C.  P.  Sims,  of  Spartanburg,  for  appellants. 
I.  C.  Blackwood,  Sol.,  of  Spartanburg,  for 
the  State. 

FRASER,  J.  This  Is  an  indictment  for 
larceny  of  live  stock.  At  the  dose  of  the  tes- 
timony for  the  state,  and  again  at  the  close 
of  all  the  testimony,  the  defendant  moved  for 
the  direction  of  a  verdict  of  not  guiity. 
These  motions  were  refused.  From  the  re- 
fusal to  direct  a  verdict  and  the  Judgment  of 
guilty,  the  defendants  appealed.  The  grounds 
of  appeal  will  be  considered  in  their  logical 
order: 

[1]  I.  (1)  That  there  was  no  evidence  that 
there  had  been  a  larceny  of  live  stock. 
There  was  evidence  to  show  that  Mr.  G.  B. 


Mashbum  owned  a  calf  that  was  kept  in  a 
certain  pasture;  that  the  calf  disappeared, 
and  a  day  or  two  later  the  head,  feet,  tail, 
and  entrails  of  a  calf  were  found  hidden  in 
a  nearby  stump ;  that  a  hide  that  looked  like 
the  hide  of  the  missing  calf  was  found  at  a 
dealer's  in  Spartanburg.  That  was  sufficient 
evidence  upon  which  the  Jury  could  find  the 
fact  that  the  calf  had  been  stolen,  and  this 
position  cannot  be  sustained. 

[2,  3]  II.  (2)  That  there  was  no  evidence 
that  the  defendants  killed  and  stole  the  calf. 

There  was  found  tracks  similar  to  the 
tracks  of  the  appellant  Smith  and  another 
man  leading  from  the  place  where  the  head, 
etc.,  of  the  calf  were  found,  and  these  tracks 
led  to  the  house  of  Smith;  that  Smith  had 
sold  the  body  of  a  calf  to  a  man  tn  Spartan- 
burg, and  the  hide  of  a  calf  that  looked  like 
that  of  the  missing  calf  to  another  dealer. 
Much  stress  is  laid  upon  the  fact  that  Mash- 
burn  said  he  could  not  swear  that  the  hide  he 
inspected  at  the  store  of  the  man  who  bought 
the  hide  from  appellant  Smith  was  the  hide  of 
the  missing  calf.  It  was  for  the  Jury  to  say 
whether  a  man  could  be  certain  about  the 
matter  or  not  If  the  Jury  believed  that  a 
man  could  not  speak  with  certainty  about  so 
doubtful  a  matter,  then  they  would  respect 
this  witness  more  for  his  caution  and  grive 
greater  weight  to  his  testimony.  There  was 
evidence  that  Smith  and  Howard  were  to- 
gether on  the  day  the  calf  was  missed  and 
both  had  guns,  and  the  head  that  was  found 
showed  that  the  calf  had  been  shot.  There 
was  evidence  to  show  that  Smith  had  denied 
that  he  sold  any  calf  that  day,  and  evidence 
that  he  had  sold  a  dead  calf.  There  was  evi- 
dence to  the  contrary,  but  that  made  a  ques- 
tion of  fact  for  the  Jury. 

His  honor  did  not  err  in  submitting  the 
case  to  the  Jury,  and  there  was  sufficient  evi- 
dence to  sustain  a  verdict  of  guilty. 

III.  The  third  position  is  that  the  evidence 
did  not  exclude  every  other  hypothesis.    That 
was  a  question  for  the  Jury,  and  the  objection 
is  overruled. 
The  Judgment  appealed  from  is  affirmed. 

GARY,  O,  J.,  and  COTHRAN,  J.,  concur. 
WATTS,  J.,  did  not  participate  on  account 
of  sicliness. 
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(No.  10808.) 


(Supreme  Court  of  South  Carolina.    Jan.  25, 

1922.) 

Sales  «sa  1 61— Seller's  delivery  to  carrier  held 
delivery  to  buyer. 

Where  a  contract  required  seller  to  "fur- 
nish the  following  generator  and  appliance  f. 
o.  b.  factory  to  the  undersigned"  (buyer),  sell- 
er's delivery  of  the  goods  to  carrier  constitutes 
a  delivery  to  buyer. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;  T.  J.  Mauldln,  Judge. 

Action  by  J.  B.  Colt  Company  against 
Charlie  Fox.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

Tbe  contract  referred  to  is  as  follows : 

May  8,  1918. 

J.  B.  Colt  Ck>mpany  (hereinafter  > referred 
to  as  the  company)  42d  St.  Building,  New 
York:  Please  furnish  the  following  generatof 
and  appliances  f  o.  b.  factory  to  the  under- 
signed (hereinafter  referred  to  as  the  pur- 
chaser). 

Ship      via    Frt    to    Charlie      Fox  at 

Monetta,  S.  C. 


I  Pilot  Generator  Model  G  Carbide  Capac- 
ity 50  Pounds 

Fixtures,  burners,  globes  and  supplies,  as 
listed  on  reverse  side 

Stoves,  1  No.  83  free 


167 
86 


Total 


II    204 


50 
90 


40 


For  which  I  agree  to  pay  two  hundred  four 
we 
and  40/100  dollars 

Terms:  Cash  one  year  from  date  of  ship- 
ment. In  case  date  of  payment  is  extended 
beyond  sixty  days  from  date  of  shipment,  the 
purchaser  agrees  to  execute  and  deliver  to 
the  company  at  its  request,  notes  for  the 
amounts  aforesaid,  payable  one  year  from  date 
of  shipment,  with  interest,  from  maturity  at 
6%. 

Warranty:  It  is  agreed  that  in  accepting  his 
order  the  company  warrants  the  apparatus 
furnished  to  be  a  thoroughly  durable  galvan- 
ized steel  acetylene  generator,  automatic  in 
action,  and  of  good  material  and  workman- 
ship,  and  that  it  is  on  the  permitted  list  of, 
the  National  Board  of  Fire  Underwriters. 

In  case  of  default  in  any  of  the  above  pay- 
ments, or  in  case  of  the  failure  or  refusal  of 
the  purchaser  to  execute  and  deliver  to  com- 
pany, upon  its  request,  the  said  notes,  then, 
in  either  case,  the  deferred  payments  remain- 
ing unpaid  shall  at  once  become  and  be  due 
and  payable. 

This  order  shall  become  a  contract  between 
the  purchaser  and  the  company  upon  accept- 
ance thereof  in  the  space  below  by  one  of  the 
officers  of  said  company;  it  being  understood 
that  this  instrument,  upon  such  acceptance, 
covers  all  the  agreements  between  the  pur- 
chaser and  the  company,  and  that  no  agent  or 


statements  or  verbal  agreements  modifying 
or  adding  to  the  terms  and  conditions  herein 
set  forth.  It  is  further  understood  that  upon 
the  acceptance  of  this  order  the  contract  so 
made  cannot  be  canbeled  or  revoked  by  ei- 
ther party,  nor  may  it  be  altered  or  modified 
by  any  agent  of  the  company,  or  in  any  man- 
ner except  by  agreement  in  writing  between 
the  purchoser  and  the  company  acting  by  one 
of  its  officers. 

Payment  shall  be  made  by  check,  draft,  or 
promissory  note  drawn  to  the  order  of  the 
company. 

Unless  otherwise  directed  in  writing  by  an 
officer  of  the  company,  the  purchaser  may  de- 
liver any  such  payments  to  a  representative  of 
the  company,  duly  authorized  in  writing  to  re- 
ceive such  payments.  Any  payments  not  made 
as  above  provided  shall  not,  unless  actually  re- 
ceived by  the  company,  be  binding  upon  it. 

Charlie  Fox,    Purchaser, 
Earle,  S.  C,  Rte  No.  1. 

Accepted  at  New  York,  N.  Y.,  May  13,  '18. 

J.  B.  Colt  Company, 

By  H.  F.  Reiss,  M. 

Printed  on  Reverse  Copy: 

Fixtures,  Globes  and  Supplies. 


Name  of  Room 


Parlor    

Hall    

Bed    

Dining  

F.  Porch 

R.  Porch  

Ex.  length 

Shades  and  hold- 
ers for  fixture 
No.  246 


OS 


o 


o  « 

U  Ok 


0 
fa 


O 

bOs 


1 
1 

2 

1 
1 
1 


662a 

246 

246 

622a 

200 

200 


2 
1 
1 
2 
1 
1 


OB 


OB 


10-6 
10-6 
10-6 
10-6 


36 


00 
75 
50 
00 
75 
76 
15 


90 


Barron,  McKay,  Frierson  &  McCants,  of 
Columbia,  for  appellant. 
Hendersons,  of  Aiken,  for  respondent. 

FRASER,  J.  This  is  an  action  by  the 
plaintiff  against  the  defendant  for  the  pur- 
chase price  of  an  acetylene  lighting  outfit 
and  fixtures,  sold  by  the  plaintiff  to  the  de- 
fendant The  order  was  in  writing,  signed 
by  the  defendant  and  accepted  by  the  plain- 
tiff. 

The  contract  in  part  reads : 

"Please  furnish  the  following  generator  and 
appliances  f.  o.  b.  factory  to  the  undersigned.*' 

The  generator  arrived;  the  appliances  did 
not.  The  defendant  refused  to  accept  the 
generator  without  the  appliances. 

It  is  undisputed  that  the  generator  and  ap- 
pliances were  delivered  to  the  common  car- 
rier. The  shipment  was  an  open  shipment. 
The  bill  of  lading  was  not  forwarded  until 
after  this  suit  had  been  commenced.     The 


plaintiff  wrote  to  the  defendant  to  return  the 
representative  of  the  company  has  made  any  I  goods,  but  the  defendant  said  he  did  not 
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Uave  them,  and  seems  to  have  made  no  ef- 
fort to  return  what  he  had,  as  a  matter  of 
law  if  not  of  fact.  The  shipment  was  an 
open  shipment,  and  a  part  of  the  goods  were 
at  Monetta,  S.  C,  the  defendant's  freight 
station. 

This  is  a  stronger  case  for  the  plaintiff 
than  Oxweld  Acetylene  Co.  v.* Davis,  115  S. 
C,  where  we  read  at  page  431  (106  S.  B. 
157): 

"It  is  not  disputed  that  the  plaintiff,  in  com- 
pliance with  the  terms  of  the  written  contract, 
delivered  the  outfit  to  a  common  carrier  at 
Chicago  for  transportation  to  the  defendant 
at  Laurens,  S.  C,  on  April  3,  1918;  that  it  was 
duly  transported  and  arrived  at  destination  on 
April  22d;  that  the  defendant  received  timely 
notice  of  its  arrival  and  refused  to  take  it  out 
of  the  depot.  If  this  delivery  was  according  to 
the  terms  of  the  contract  between  the  seller 
and  the  buyer,  the  delivery  to  the  carrier  was 
a  delivery  to  the  buyer.*' 

Both  plaintiff  and  defendant  moved  for  the 
direction  of  a  verdict  in  their  favor.  A  ver- 
dict was  directed  for  the  defendant.  The 
authority  above  quoted  shows  that  the  ver^ 
diet  should  have  been  directed  for  the  plain- 
tiff, and  it  was  error  to  direct  a  verdict  for 
the  defendant. 

The  Judgment  appealed  from  is  reversed. 

GARY,  C.  J.,  and  COTHRAN,  J.,  concur, 

WATTS,  3r.,  did  not  participate  on  account 
of  sickness. 


(118  S.  C.  868) 

J.   B.  COLT  CO.  V.   BROWN.    (No.    10809.) 

(Supreme  Court  of  South  Carolina.    Jan.  25, 

1922.) 

1.  Evldenoe  ^=»434( 1 1)— Admission  of  parol 
evidonce  to  vary  terms  of  written  contract 
alleged  to  have  been  fraudulently  made,  held 
not  an  abuse  of  discretion. 

In  action  for  price  in  which  buyer  claimed 
that  goods  were  bought  merely  for  trial,  and 
that  seller  fraudulently  failed  to  so  stipulate 
in  the  contract  without  knowledge  of  buyer, 
who  was  unable  to  read,  the  admission  of  parol 
evidence  to  vary  the  terms  of  the  original  con- 
tract held  not  an  abuse  of  discretion. 

2.  Sales  ^aoSS  (4)— Evidence  held  admissible 
to  prove  seHer  fraudulently  omitted  from 
contract  provision  that  sale  was  on  trial. 

In  action  for  price,  defended  on  ground  that 
the  goods  were  bought  on  trial,  with  the  privi- 
lege of  returning  foods  if  unsatisfactory,  that 
seller  fraudulently  failed  to  so  provide  in  writ- 
ten contract,  and  that  buyer,  who  was  unable 
to  read,  had  no  knowledge  thereof,  evidence 
relating  to  the  alleged  fraud  was  admissible, 
though  the  written  contract  provided  that  buy- 
er should  be  estopped  from  alleging  the  exist- 
ence of  any  independent  agreement,  since  buy- 
er was   not   bound  by   such  provision   of   the 


contract  if  the  contract  was  fraudulent,  as  in 
such  case  it  was  void. 

3.  Trial  ^s»256( II)  —  instruction  submitting 
issue  of  fraud  held  sufiiclent  In  absence  of 
request  for  fuller  Instruction. 

In  seller's  action  for  price,  in  which  buyer 
claimed  to  have  been  induced  to  contract  by 
fraudulent  representation  that  he  was  pur- 
chasing goods  on  trial,  instruction,  submitting 
issue  of  fraud,  held  sufficient,  in  absence  of  re- 
quest for  fuller  statement  of  the  law  governing 
fraud. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County ;  T.  J.  Mauldin,  Judge. 

Action  by  the  J.  B.  Colt  Company  against 
W.  T.  Brown.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Barron,  McKay,  Frlerson  &  McCants,  of 
Columbia,  for  appellant 

John  F.  Williams,  of  Aiken,  for  respond- 
ent 

FRASER,  J.  This  is  an  action  for  the 
purchase  price  of  a  certain  acetylene  light- 
ing outfit  and  fixtures.  The  contract  for  the 
purchase  was  in  writing.  The  defendant 
set  up  failure  of  consideration  an'd  fraud  in 
the  execution  of  the  contract  The  defend- 
ant claimed  that  while  he  could  and  did  sign 
his  name  to  the  contract,  yet  he  could  not 
read.  He  said,  "I  have  not  sufficient  educa- 
tion to  look  at  that  thing  and  read  it  over 
and  tell  what  it  is.*'  There  was  evidence  to 
the  effect  that  the  contract  was  not  read 
over  to  the  buyer,  but  that  the  agent  of  the 
plaintiff  who  procured  the  contract,  while 
filling  in  the  blanks  in  the  contract  told  the 
defendant  that  the  contract  was  merely  in 
the  nature  of  an  order  for  a  trial  of  one 
plant,  and,  if  the  defendant  found  that  the 
machine  did  not  work,  the  title  would  remain 
in  the  seller,  and  if  it  did  work,  then  the 
defendant  could  pay  for  It  The  jury  found 
for  the  defendant,  and  the  plaintiff  appealed. 

Appellant's  argument  contains  the  follow- 
ing: 

"Exceptions  1,  2,  3,  6,  and  7  present  two 
questions:  First,  whether  or  not  the  presiding 
judge,  under  the  allegations  of  fraud  in  the 
defendant's  answer,  erred  in  admitting  parol 
evidence  varying  the  terms  of  the  contract 
which  was  the  subject  of  the  action;  and,  sec- 
ond, whether  or  not  the  presiding  judge  erred 
in  admitting  evidence  as  to  an  implied  war- 
ranty when  the  contract  which  was  tilie  sub- 
ject of  the  action  contained  an  express  war- 
ranty. These  are  closely  related  and  may  be 
argued  together." 

[1]  1.  As  to  the  admission  of  parol  evi- 
dence to  vary  the  terms  of  the  written  con- 
tract: There  is  a  misconception  of  the  pur- 
pose for  which  this  evidence  was  admitted. 
The  question  is,  was  there  fraud  in  the  mak- 
ing of  the  contract?    And  on  this  question 
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Judge  Mauldln  was  Tery  dear  all  the  way 
through.  When  it  came  to  the  question  of 
punitive  damages,  his  honor  ruled  that  it 
was  a  question  of  fraud  in  the  making,  and 
not  in  the  breaking  of  the  contract  When  It 
comes  to  the  question  of  fraud,  great  latitude 
is  allowed.  It  was  held  In  Suber  y.  Parr 
Shoals  Power  Co.,  113  S.  C.  821,  102  S.  E. 
335: 

*^he  testimony  was  res  inter  alios  acta,  and 
under  the  general  rule  was  inadmissible.  It 
is  true  that,  where  fraud  is  charged,  such  lati- 
tude is  allowed,  but  the  limits  are  within  the 
wise   discretion  of   the   trial  judge.*' 


The  admission  of  the  testimony  was,  un- 
der aU  the  circumstances,  within  the  wise 
discretion  of  the  trial  judge,  and  we  cannot 
see  that  he  abused  his  discretion. 

What  has  been  said  applies  to  the  second 
question. 

[2]  II.  The  next  question  is : 

'That  his  honor,  the  presiding  judge,  erred 
in  admitting,  over  the  objection  of  the  plain- 
tiff, evidence  relating  to  alleged  fraud  in  the 
inception  of  the  contract  which  was  the  sub- 
ject of  this  action,  the  error  being  that  by 
the  terms  of  the  instrument  which  was  the 
subject  of  this  action  the  plaintiff  was  estopped 
from  alleging  or  proving  the  existence  of  any 
independent  agreement,  and  in  admitting  such 
evidence  the  presiding  judge  committed  preju- 
dicial error." 

This  cannot  be  sustained.  If  there  was 
fraud  in  the  making  of  the  contract,  then  it 
was  void.  It  was  a  nullity,  and  no  provision 
bound  the  defendant. 

[3]  III.  The  last  question  is  raised  by  the 
fifth  exception: 

"That  his  honor,  the  presiding  judge,  erred 
in  charging  the  jury  as  follows:  'Was  the  de- 
fendant. Brown,  induced  to  enter  into  the  con- 
tract in  question  by  reason  of  any  fraud  on 
the  part  of  the  plaintiff,  or  plaintiff's  agents, 
duly  authorized  to  act  for  the  plaintiff?  If 
there  was,  then  the  plaintiff  could  not  recover. 
If  the  contract  upon  which  plaintiff  rests  its 
causes  of  action  was  induced  to  be  entered  into 
by  the  defendant,  by  reason  of  that  fraud,  then 
that  fraud  would  vitiate  the. contract.' 

'*This  was  an  error:  (1)  In  that  the  pre- 
siding judge  eliminated  the  essential  elements 
of  fraud;  and  (2)  in  that  the  charge  of  the 
court  on  a  material  issue  Involved  in  the  case 
constituted  an  improper  statement  of  the  law 
governing  fraud." 

This  statement  is  true,  and  if  the  plain- 
tiff desired  a  fuller  statement  it  should  have 
been  required. 

This  exception  is  overruled,  and  the  Judg- 
ment appealed  from  affirmed. 

GARY,  C.  J.,  and  COTHRAN,  J.,  concur. 

WATTS,  J.,  did  not  participate  on  account 
of  sickness. 


(118  8.  c.  413) 

SOUTHERN   EXPRESS  CO.  V.  SPIQENER, 
County  Treasurer.     ;No.  10427.) 

(Supreme  Court  of  South  Carolina.    June  28» 

1920.) 

1.  Taxation  €=»98— Right  to  do  express  busi- 
ness under  contracts  with  railroads  had  situs 
in  states  In  which  rights  were  exercised. 
The  situs  of  the  right  of  express  company 
to  do  an  express  business  over  railroad  lines 
under  contracts  with  the  railroad  companies,  for 
the  purposes  of  taxation,  was  within  the  state 
in  which  the  rights  were  exercised. 


2.  Taxation  ^=»6— Express  company's  riahts  te 
do  business  under  oontraots  with  railroad 
oompanies  did  not  oease  to  be  taxable  on  gov- 
ernmental control  of  railroads. 

The  right  of  express  company  to  do  busi- 
ness over  the  lines  of  railroads  under  con- 
tracts with  the  railroad  companies  did  not  cease 
to  be  a  taxable  property  right  when  the  fed- 
eral government  assumed  control  of  the  rail- 
roads. 

3.  Taxation  ^s»6— Express  company's  right  te 
do  business  over  railroad's  llnee  not  exempt 
from  taxation,  because  used  as  agency  of  fed- 
eral govern  inent. 

An  express  company's  right  to  do  business 
over  railroad  lines  under  contracts  with  rail- 
road companies  was  not  exempt  from  taxation 
by  the  state,  because  used  during  the  year 
1918  as  an  agency  of  the  federal  government 
under  Act  Cong,  March  21,  1918  (U.  S.  Comp. 
St.  1918,  U.  S.  Comp.  St  Ann.  Supp.  1919,  {{ 
8115%a-3115%p). 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  W.  H.  Townsend, 
Judge. 

Action  by  the  Southern  Bxpress  Company 
against  P.  B.  Spigener,  as  Treasurer  of  Rich- 
land County.  Decree  of  dismissal,  and  plain- 
tiff appeals.    Affirmed. 

Writ  of  error  dismissed  256  U.  S.  — ,  42 
Sup.  Ct.  186,  66  L.  Ed. . 

This  is  an  action  under  the  provisions  of  sec- 
tion 461  of  the  Civil  Code  of  1912,  to  recover 
certain  taxes  assessed  and  collected  by  the  state 
upon  certain  intangible  property  of  the  plaintiff. 
A  trial  by  Jury  was  waived,  and  all  issues  sub- 
mitted to  the  court. 

The  pleadings  raise  only  three  issues:  (1) 
Did  plaintiff's  right  to  do  an  express  business  in 
this  state  under  its  contracts  with  several  rail- 
road companies  cease  to  be  a  taxable  property 
right,  when  the  federal  government  assumed 
control  of  the  railroads,  December  28,  1917? 
Protest,  pars.  5,  7,  and  8;  complaint,  pars.  4, 
7, 11, 12,  and  13.  (2)  Was  such  property  right 
exempt  from  taxation  by  the  state  during  the 
year  1918,  because  it  was  then  being  used  as 
a  federal  agency?  Protest,  pars.  5  and  6; 
complaint,  par.  6.  (3)  Was  the  assessment 
of  this  intangible  property  right  for  the  year 
1918  at  the  same  valuation  as  in  1917  errone- 
ous as  an  exaggerated  assessment?  Protest, 
par,  6;    complaint,  par.  14. 

The  method  of  assessment  by  the  state  is  not 
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questioned  either  in  the  written  protest  which 
accompanied  the  payment.  Exhibit  A  attached 
to  the  complaint,  nor  in  the  complaint  itself. 
A  motion  was  made  at  the  hearing  before  me  by 
plaintiff  for  leave  to  amend  the  complaint,  so 
as  to  question  the  method  of  assessment. 

[I]  The  defendant's  counsel  objected  to  the 
amendment,  on  the  ground  that  it  came  too  late 
during  the  trial,  and  took  them  by  surprise,  and 
I  refused  to  allow  such  amendment.  For  many 
years  prior  to  the  28th  of  December,  1917,  plain- 
tiff conducted  within  this  state  its  business  as 
a  common  carrier  of  express  matter,  both  intra 
and  inter  state.  In  the  conduct  of  such  business 
plaintiff  made  use  of  the  transportation  facili- 
ties oyer  the  several  railroads  and  railroad  sys- 
tems in  the  state,  under  contracts  existing  with 
the  railroad  companies.  The  right  to  do  busi- 
ness over  these  lines  of  railroad  under  the 
above  mentioned  contracts  was  valued  and  -as- 
sessed by  the  state,  along  with  the  other  in- 
tangible property  of  plaintiff  in  this  state,  in 
both  the  year  1017  and  1918,  at  the  sum  of 
$447,553.  The  tangible  property  of  the  plaintiff 
in  this  state,  such  as  real  estate,  trucks,  wag- 
ons, horses,  etC/,  used  for  local  collections  and 
deliveries,  was  assessed  and  valued  in  those 
years  at  $45,702.  The  situs  of  this  intangible 
property  was  within  this  state  where  the  rights 
were  exercised.  Adams  Express  Co.  v.  Ohio, 
166  U.  S.  185,  223,  224,  17  Sup.  Ct.  604,  41 
L.  Ed.  065.  For  many  years  prior  to  the  28th 
day  of  December,  1917,  all  this  property,  both 
tangible  and  intangible,  was  returned  and  as- 
sessed for  taxation  in  this  state,  and  the  taxes 
thereon  were  duly  paid  by  the  plaintiff. 

[21  On  December  28,  1917,  the  President  of 
the  United  States,  acting  through  the  Secretary 
of  War,  under  the  Act  of  Congress  approved 
the  29th  of  August,  1916  (U.  S.  Comp.  St.  { 
1974a),  took  possession  of  the  railroad  lines 
to  meet  the  emergencies  of  the  war,  and  has 
since  operated  them.  "The  identity  of  the  car- 
rier—the corporate  entity—was  not  destroyed.** 
Nor  was  it  relieved  from  its  existing  contract 
obligations  to  third  parties,  except  in  so  far 
as  such  contract  obligations  conflicted  with  the 
necessities  of  the  government,  and  in  so  far  only 
were  such  contract  rights  affected,  suspended, 
or  canceled.  It  merely  became  "an  agency  of 
the  government  for  the  purpose  of  carrying  out 
the  policy  of  preferring  the  movement  of  troops, 
military  equipment,  and  military  supplies  over 
matters  of  general  commerce."  Vaughn  v. 
State  of  Alabama,  17  Ala.  App.  35,  81  South. 
417. 

Between  December  28, 1917,  and  July  1, 1918, 
plaintiff  continued  to  conduct  its  express  busi- 
ness over  said  railroad  lines  in  accordance  with 
the  terms  of  its  prior  existing  contracts.  It 
then,  under  an  agreement  between  it  and  other 
express  companies  on  the  one  part,  and  the  Di- 
rector General  of  Railroads  on  the  other  part, 
in  evidence,  dated  June  21,  1918,  voluntarily 
surrendered  and  canceled  its  contracts  with  the 
railroad  companies  in  consideration  of  the 
agreement  of  said  Director  General  to  make 
similar  contracts  with  the  American  Railway 
Express  Company,  a  new  corporation  to  be 
formed  by  the  stockholders  in  the  Southern  Ex- 
press Company  along  with  the  stockholders  in 
certain  other  express  companies  doing  business 
in  the  United  States,  which  should  continue  the 
business  of  express  transportation  theretofore 


done  by  these  constituent  companies  during  the 
full  period  of  federal  control,  as  that  period  is 
limited  by  section  14  of  "An  act  to  provide  for 
the  operation  of  transportation  systems  while 
under  federal  control,  for  the  just  compensation 
of  their  owners,  and  for  other  purposes,**  ap- 
proved March  21,  1918  (U.  S.  Comp.  St.  1918, 
U.  S.  Comp.  St.  Ann.  Supp.  1919,  §  3115%n). 
As  a  part  of  the  same  transaction  and  agree- 
ment plaintiff  also  conveyed,  set  over,  and 
transferred  to  the  American  Railway  Express 
Company  all  its  other  property,  including  the 
tangible  property  above  mentioned,  used  by  it  in 
carrying  on  its  express  transportation  business 
for  the  use  of  the  new  company  in  conducting 
such  business  during  said  period  of  federal  con- 
trol, it  being  expressly  provided,  that  upon  the 
termination  of  such  period  the  property  con- 
veyed by  the  plaintiff  to  the  American  Railway 
Express  Company,  or  the  equivalent  of  such 
property,  should  be  reconveyed  to  plaintiff  by 
the  American  Railway  Express  Company,  which 
should  then  pass  out  of  existence.  The  Amer- 
ican Railway  Express  Company  was  a  mere 
agency  of  the  government  to  use  the  property  of 
the  plaintiff  and  the  other  express  companies 
entering  into  the  agreement  of  June  21,  1918, 
for  the  conduct  of  the  express  transportation 
business  during  the  period  of  federal  control. 

It  is  manifest  that  the  federal  control  of  such 
express  business  was  based  upon  the  war  pow- 
er, and  is  to  cease  upon  the  war's  termination  as 
provided  in  the  Act  of  Congress  of  March  21, 
1918.  No.  Pac.  R.  Co.  v.  North  Dakota,  250 
U.  S.  135,  39  Sup.  Ct  502,  63  L.  Ed.  897  (filed 
June  2,  1919).  In  the  meanwhile  plalntiff*s 
property  rights,  temporarily  takeb  over  by  the 
government  agency,  continue  to  exist,  and  the 
owners  of  the  stock  in  the  plaintiff  company 
continue  to  enjoy  the  income  derived  from  .the 
use  of  this  property  under  the  contract  of 
June  21,  1918,  voluntarily  made  by  it.  This 
intangible  property  of  the  plaintiff  within  this 
state  has  not  been  taken  away  from  it,  nor  has 
it  ceased  to  exist,  and  it  was  on  January  1, 
1918,  the  date  when  the  tax  in  question  at- 
tached, subject  to  taxation  by  this  state.  The 
Act  of  Congress  approved  March  21, 1918,  pro- 
vided: "Nothing  in  this  act  shall  be  construed 
to  amend,  repeal,  impair,  or  effect  the  existing 
laws  or  powers  of  the  states  in  relation  to  taxa- 
tion." U.  S.  Comp.  St,  1918,  U.  S.  Comp.  St. 
Snpp.  1919,  §  3115%o.  As  said  by  Mr.  Justice 
Brewer,  in  Adams  Express  Co.  v.  Ohio,  166 
U.  S.  185,  225,  17  Sup.  Ct.  604,  608,  41  L.  Ed. 
965:  "This  is  eminently  a  practical  age; 
that  courts  must  recognize  things  as  they  are 
and  as  possessing  a  value  which  is  accorded  to 
them  in  the  markets  of  the  world,  and  •  *  * 
no  fine-spun  theories  ♦  *  •  should  interfere 
to  enable  these  large  corporations  *  *  *  to 
escape  from  bearing  in  each  state  such  burden 
of  taxation  as  a  fair  distribution  of  the  actual 
value  of  their  property  among  those  states  re- 
quires." I  therefore  find  and  conclude  that 
the  intangible  property  rights  of  the  plaintiff, 
used  by  it  in  the  conduct  of  its  express  trans- 
portation business  in  this  state,  were  not  de- 
stroyed, and  did  not  cease  to  exist,  when  the 
government  took  over  the  railroads  on  Decem- 
ber 28,  1917,  and  were  the  subject  of  taxation 
by  this  state  on  January  1,  1918. 

[3]  I  also  conclude,  in  view  of  the  above- 
quoted  provisions  in  the  act  of  Congress,  of 
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3^Urch  21,  1918»  that  this  intangible  property  | 
iwas  not  exempt  from  taxation  by  the  state,  be- 
•cause  used  during  the  year  1918  as  an  agency 
•of  the  federal  government.  This  conclusion  is 
■also  supported  by  the  decision  of  the  United 
States  Supreme  Court  in  Union  Pacific  R.  R. 
CJo.  V.  Peniston,  18  Wall.  5,  21  L.  Ed.  787, 
'where  that  court  rejected  the  contention  that 
the  property  of  the  Union  Pacific  was  exempt 
from  state  taxation  on  account  of  the  relation 
of  the  road  to  the  federal  government.  The 
evidence  fails  to  show  that  the  valuation  and  as- 
sessment of  the  plaintiffs  property  for  the  year 
1918  by  the  South  Carolina  tax  commission  and 
by  the  tax  board  of  review  was  either  exagger- 
ated or  excessive. 

It  is  therefore  ordered,  adjudged,  and  decreed 
that  the  complaint  in  the  above-entitled  action 
|i>e,  and  hereby  is,  dismissed. 

Barron.  McKay,  Frlerson  A  McCants,  of 
Columbia,  for  appellant 

S.  M.  Wolfe,  Atty.  Gen.,  and  Martin  ft 
Blythe,  of  Greenville,  for  respondent. 

GARY,  C.  J.  For  the  reasons  therein  stat- 
ed, the  Judgment  of  the  circuit  court  is  af- 
firmed. 

HYDRICK,  WATTS,  FRASER,  and  GAGE, 
J  J.,  concur. 


(lis  S.  C.  358) 

LIPFORD  V.  GENERAL   ROAD  &   DRAIN- 
AGE CONST.  CO.    (No.  10819.) 

{Supreme  Court  of  South  Carolina.    Jan.  25, 

1922.) 

Highways  ^=»I84(3)  —  Truck  owner's  negli- 
gence in  parking  on  highway  at  night  without 
ligMs,  held  for  Jury. 

In  action  for  damages  to  an  automobile  in 
collision  with  defendant's  unlighted  truck  park- 
ed on  highway  during  the  nighttime,  the  ques- 
tion of  defendant's  negligence  held  for  the  jury. 

Appeal  from  Greenwood  County  Court ;  C. 
C.  F^atherstone,  Judge. 

Action  by  W.  C.  Lipford  against  the  Gen- 
eral Road  &  Drainage  Construction  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

The  complaint,  omitting  the  formal  parts 
thereof,  is  as  follows: 

"(2)  That  heretofore,  to  wit,  on  the  9th  day 
of  April,  1921,  at  about  8:16  o'clock  p.  m.,  the 
plaintiflf  was  traveling  in  a  Ford  automobile 
along  a  concrete  road  which  was  in  the  process 
of  construction  by  the  defendant  company  be- 
tween South  Greenwood  and  Greenwood,  in  the 
county  aforesaid,  traveling  north,  and  that 
while  so  traveling  his  car  ran  into  and  collided 
with  a  Ford  truck  loaded  with  a  concrete  hop- 
per, the  property  of  the  defendant  company, 
and  used  in  its  work,  which  was  standing  on 
the  eastern  edge  of  the  concrete  road,  the 
plaintiff  being  unable  to  see  the  said  truck  be- 
fore colliding  with  it,  due  to  the  fact  that  it 


displayed  no  lights  or  other  warning  of  its  pres- 
ence, and  was  covered  with  concrete  and  con- 
crete dust  of  the  same  color  as  the  concrete 
road,  the  said  truck  having  been  left  in  its 
position  by  the  defendant  company,  its  agents 
and  servants  acting  within  the  scope  of  their 
duties  as  such. 

"(3)  That  the  said  collision  was  caused  by 
the  willfulness,  wantonness,  and  negligence  and 
recklessness  of  the  defendant  company,  its 
agents  and  servants,  acting  within  the  scope  of 
their  duties  as  such,  in  the  following  particu- 
lars, to  wit:  (a)  In  that  said  truck,  being  of  a 
color  which  made  it  hard  to  distinguish  at  night 
from  the  concrete  road,  was  left  standing  over 
the  edge  of  said  road,  in  a  position  dangerous 
to  persons  traveling  along  said  road,  (b)  In 
that  no  lights  or  other  warning  was  placed  on 
said  truck,  to  notify  persons  traveling  along 
said  road,  of  its  presence." 

The  answer  of  the  defendant  was  as  fol- 
lows: 

"(1)  It  denies  eaob  and  .every  allegation 
in  the  said  complaint. 

"(2)  It  admits  that  on  the  9th  day  of  April, 
1921,  the  plaintiff,  driving  a  Ford  automobile, 
ran  into  and  collided  with  a  Ford  truck  belong- 
ing to  this  defendant,  which  Ford  truck  was 
parked  on  the  right  side  of  the  public  road. 

'*(3)  That  the  cause  of  the  said  collision 
was  the  recklessness,  carelessness,  and  negli- 
gence of  the  plaintiff  in  the  operation  of  his 
automobile,  and,  if  he  had  executed  due  care, 
or  any  care  at  all,  he  would  not  have  run  into 
the  said  truck. 

"(4)  By  way  of  counterclaim  to  plaintiff's 
whole  cause  of  action  this  defendant  alleges: 

(a)  That  it  is  a  corporation  created  by  and 
under  the  laws  of  the  state  of  South  Carolina. 

(b)  That  heretofore,  to  wit,  on  the  9th  day  of 
April,  1921,  one  of  defendant's  employees,  using 
one  of  its  trucks,  stopped  the  same  on  the 
eastern  side  of  the  road  leading  out  of  Green- 
wood and  parked  the  same  on  the  extreme  edge 
of  the  road  where  it  had  the  right  to  leave 
the  same,  and  'plaintiff,  coming  along  the  said 
road  at  a  high  and  reckless  rate  of  speed,  neg- 
ligently, carelessly,  and  recklessly  ran  his  auto- 
mobile into  the  truck  of  this  defendant  and 
damaged  it  considerably— the  extent  of  the 
damage   to   this   defendant  being   about   $200. 

(c)  That  the  proximate  cause  of  the  said  in- 
jury and  damage  to  this  defendant's  truck  was 
the  negligence,  carelessness,  and  recklessness 
of  the  plaintiff  in  the  operation  of  his  automo- 
bile on  the  said  highway.' 


»» 


The  plaintiff  testified  as  follows : 

"I  am  the  plaintiff  in  this  case.  I  drive  a 
truck  for  the  city.  Have  been  working  for  the 
city  about  12  months — driving  a  truck  about 
8  months.  I  have  had  experience  driving  Ford 
cars.  On  the  9th  day  of  April,  about  8:15  p. 
m.,  just  outside  of  the  city  limits  on  the  new 
concrete  road,  I  had  the  accident.  I  was  com- 
ing to  town  driving  a  Ford  car.  Mr.  R.  R.  Blue 
was  with  me.  Driving  along  the  new  concrete 
road.  This  was  before  it  was  completed  all 
the  way.  It  was  filled  in  with  dirt  on  each 
side  of  the  concrete  up  to  the  track.  I  turned 
in  on  the  concrete  at  Pinson's.    It  was  after 
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dark.  I  was  going  down  the  concrete  road 
at  a  rate  of  about  10  or  12  miles  an  hour.  I 
saw  some  one  coming  down  to  meet  me.  I 
slowed  down  to  dim  my  lights  and  turned  out. 
The  first  thing  I  knew  I  struck  something. 
The  person  I  saw  meeting  me  was  Mr.  Gamp- 
bell.  I  had  slowed  down  my  speed  in  order  to 
dim  my  lights.  I  didn't  have  any  dimmer  on 
my  car.  That  is  the  way  to  dim  lights  on  a 
Ford.  The  other  fellow  had  dimmed  his  lights 
and  I  slowed  down  to  dim  mine.  Then  I  struck 
the  truck.  It  was  not  in  motion.  It  was  a 
truck  with  a  steel  hopper  on  it  which  is  used 
to  haul  concrete.  The  truck  and  hopper  were 
the  same  color  as  the  concrete  when  I  struck 
it.  I  think  not  less  than  four  feet  of  the  truck 
extended  on  the  concrete.  When  I  struck  it 
it  killed  me  for  the  time  being." 

The  appellant's  attorneys  in  their  argu- 
ment claim  that  the  following  are  the  undis- 
puted facts  : 

"The  defendant  was  engaged  in  the  building 
of  a  concrete  road  for  Greenwood  county,  just 
outside  the  corporate  limits  of  the  town  of 
Greenwood,  and  the  concrete  road  extended 
about  two  miles  beyond  the  corporate  limits. 
The  greater  part  of  the  road  had  been  complet- 
ed, and  traffic  was  just  being  turned  upon  it. 
The  concrete  plank  was  18  feet  wide.  The  en- 
tire width  of  the  road  was  28  feet,  there  being  5 
feet  of  dirt  road  on  each  side  of  the  concrete 
plank.  (See  folios  1^15.)  On  the  afternoon 
of  April  9,  1021,  the  defendant's  truck  was  re- 
turning to  town  from  the  day*s  work,  along  this 
concrete  road,  when  for  some  reason  it  stop- 
ped running,  and  would  not  start  again.  Those 
in  charge  of  the  truck  rolled  it  off  to  one  side 
of  the  road  and  parked  it  there  at  an  angle  ^ 
about  20  degrees  to  the  road,  so  that  the  front 
wheels  of  the  truck  were  on  the  edge  of  the 
ditch,  and  the  right  rear  wheel  was  off  tlud 
cement,  while  the  left  rear  wheel  was  on  the  ce- 
ment. (See  testimony  of  plaintiff's  witness, 
folio  23.)  The  truck  was  left  standing  witji- 
out  lights  for  the  night.  About  8:15  p.  m.  the 
plaintiff,  driving  along  the  concrete  road,  ran 
his  automobile  into  the  rear  of  the  standing 
truck,  and  his  automobile  was  considerably 
broken  up.  The  truck  was  also  considerably 
damaged.*' 

At  the  close  of  the  testimony,  the  defend- 
ant's attorneys  made  a  motion  for  the  direc- 
tion of  a  verdict  in  its  favor,  on  the  ground 
that  there  was  no  proof  of  actionable  negli- 
gence, and  that  the  undisputed  testimony 
showed  that  the  accident  was  caused  by  the 
negligence  of  the  plaintiff.  This  motion  was 
refused.  His  honor  the  presiding  Judge 
charged  the  jury  that  the  plaintiff  was  not 
entitled  to  punitive  damages. 

The  Jury  rendered  a  verdict  in  favor  of  the 
plaintiff,  for  $180,  and  the  defendant  ap- 
pealed. 

Grler,  Park  &  Nicholson,  of  Greenwood,  for 
appellant 

Tillman,  Mays  &  Featherstone,  of  Green- 
wood, for  respondent. 


GABY,  0.  J.  The  only  exception  upon 
which  the  defendant  appealed  Is  as  follows: 

"(1)  It  was  error  on  the  part  of  the  pre- 
siding judge  to  refuse  to  direct  a  verdict  in 
favor  of  the  defendant,  the  error  being:  (a) 
The  undisputed  testimony  shows  that  the  only 
act  of  which  the  defendant  was  guilty  was  the 
parking  of  its  car  on  one  of  the  highways  of 
the  county  in  the  usual  and  customary  manner 
and  that  the  sole  cause  of  the  accident  was 
the  manner  in  which  the  plaintiff  operated  his 
car.  (b)  There  was  no  evidence  tending  to 
prove  negligence  against  the  defendant  in  the 
particulars  mentioned  in  the  complaint." 

The  testimony  is  susceptible  of  more  than 
one  inference  as  to  negligence ;  therefore  the 
exception  must  be  overruled. 

Affirmed. 

WATTS,  FRASBR,  and  CXXTHRAN,  JJ^ 

concur. 


(118  S.  C.  407) 

SOUTHERN    STATES    LIFE    INS.    CO.   V. 
HODGES.    (No.  10812.) 

(Supreme  Court  of  South  Carolina.    Jan.  25, 

1922.) 

1.  Insurance  ^=»7^— Agent's  contract  held  not 
superseded  by  subsequent  contract  makino 
change  In  schedule  of  commissions. 

Contract  whereby  insurance  company  em- 
ployed agent,  providing  for  termination  of 
agent's  right  to  commission  on  renewals  on 
termination  of  agency,  and  also  for  termination 
of  contract  by  either  party  on  30  days'  notice, 
was  not  superseded  by  subsequent  contract 
making  a  change  in  the  schedule  of  commis- 
sions without  reference  to  termination  of  Con- 
tract and  right  to  renewals  thereon. 

2.  Insurance  ^s»79— Company  could  terminate 
agency  without  notice  provided  for  by  ooi- 
tract  on  agenfs  failure  to  devote  time  to 
business. 

Where  insurance  company's  contract  with 
agent  provided  for  termination  of  agency  on 
30  days'  notice  by  either  party,  the  company 
could  terminate  the  agency  without  waiting 
for  the  30  days,  on  agent's  failure  to  devote  his 
time  to  the  insurance  business. 

3.  Insurance  d=>85^Company  could  put  other 
agents  In  territory  described  in  agency  con- 
tract not  providing  for  exclusive  agency. 

Where  insurance  company's  contract  with 
agent  did  not  provide  for  an  exclusive  agency 
in  the  stipulated  territory,  the  company  had 
the  right  to  put  other  agents  in  such  territory. 

4.  Trial  <d=s>l94(l2)— instruction  that.  If  Jury 
found  agent  acquiesced  In  invasion  of  terri- 
tory, they  might  find  acquiescence  was  a 
waiver,  held  not  on  the  facts. 

In  insurance  company's  action  against 
agent  on  promissory  note,  in  which  agent  set 
up  damages  for  a  fraudulent  breach  of  the 
contract  of  agency,  instruction  that,  if  insur- 
ance  company   invaded   agent's   territory,    the 
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jury,  if  they  found  that  defendant  acquiesced 
therein,  might  find  that  such  acquiescence  was 
a  waiver,  held  not  a  charge  on  the  facts. 

5.  Appeal  and  error  ^s»843  (2)— Measure  of 
damages  not  considered  where  there  was  na 
evidence  of  damage. 

Alleged  errors  as  to  measure  of  damages 
need  not  be  considered  where  there  was  no  evi- 
dence of  any  damage. 

Appeal  from  Richland  County  Court;  M. 
S.  Whaley,  Judge. 

Action  by  the  Southern  States  Life  Insur- 
ance Company  against  P.  A.  Hodges.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Attirmed. 

D.  W.  Robinson,  of  Columbia,  for  appellant 
Melton  &  Belser,  of  Columbia,  for  respond- 
ent. 

FRASER,  J.  This  is  an  action  on  a  prom- 
issory note  given  by  the  defendant  to  the 
plaintiff  for  money  borrowed.  The  defendant 
admitted  the  execution  of  the  note,  but  set 
up  damages  for  a  fraudulent  breach  of  con- 
tract of  agency. 

The  following  appears  in  the  case: 

"In  the  trial  of  the  case,  the  plaintiff  offered 
evidence  of  the  note  and  the  amount  thereon. 
Defendant  offered  testimony  in  the  support  of 
the  allegations  of  his  further  answer,  defense, 
and  counterclaim. 

''A  contract  was  offered  in  evidence,  bearing 
date  December  8,  1917,  to  take  effect  January 
1,  1918,  by  which  the  defendant  was  made  the 
agent  and  given  permission  to  operate  as  agent 
in  the  counties  of  Lexington,  Richland,  Fair- 
field, Chesterfield,  Marlboro,  and  Kershaw.  A 
schedule  of  commissions  on  first  year  premiums 
and  on  subagents'  business,  together  with  a 
schedule  with  commissions  on  renewal  pre- 
miums on  insurance  written  up  to  nine  years, 
is  set  out  in  the  contract. 

"Tl\e  contract  also  provides,  among  other 
things:  'Should  the  special  agent  [and  in  the 
contract  the  defendant  is  called  the  special 
agent]  ever  voluntarily  or  involuntarily  leave 
the  services  of  the  company,  his  interest  in  and 
claim  to  all  commissions,  renewals,  or  other- 
wise shall  instantly  terminate.'  There  is  also  a 
provision  in  the  contract  for  terminating  the 
agency  for  various  causes,  and  the  following 
provision  for  termination:  'Or  by  either  party 
hereto  upon  thirty  days*  written  notice.* 

"There  was  also  offered  in  evidence  memo- 
randum of  agreement,  Exhibit  F,  dated  Janu- 
ary 1,  1919,  which  is  as  follows: 


<«  ( 


Exhibit  F. 
"  *P.  A.  Hodges. 

"  'Memorandum  of  Agreement 

"  'In  consideration  of  the  issuance  by  the  South- 
ern States  Life  Insurance  Company  of  policies  on 
the  10  and  15  payment  life  plans  and  10  and  15 
year  endowment  plans  on  the  nonparticipatlng  bas- 
is, the  undersigned  agent  Is  hereby  authorized  to 
solicit  applications  for  same  in  accordance  with 
the  company's  legulations,  and  the  company  agrees 
to  pay  the  agent  the  following  first  year  and  re- 


newal oommlflslons.  In  accordance  with  the  table 
and  commissions  hereunder!  on  all  business  writ- 
ten on  said  plans  as  soon  as  policies  are  delivered 
and  paid  for  in  accordance  with  the  terms  of  the 
contract  now  in  force  between  the  company  and 
the  agent,  which  rates  of  conunission  are  hereby 
accepted  by  the  agent: 
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Table  of  Commissions. 

Form  of  Policy  First  Year's  Schedule 

B       D       F 

Nonpar.  15  Pay.  Life 40%    45%   60% 

10  Pay  Life 35       40       45 

•*       15  Yr.  End 25       80       86 

••       10  Yr.  End 20       20       20 

Form  of  Policy  Renl.       Com.  Schedule 

C  O 

Nonpar.  15  Pay.  Life 5  for  5  Yrs.    6  for  9  Yn. 

10  Pay.  Life.'. "         • 

••       15  Yr.  End "  •*  "        •• 

10  Yr.  End "         '*         "        •• 

"  'Schedule  B  applies  on  all  business  paid  for  In 
any  period  of  12  months  from  date  up  to  $100,000, 
Schedule  D  on  all  business  paid  for  between  1100,000 
and  $200,000,  and  Schedule  F  on  all  business  paid 
for  over  $200,000.  Schedule  C  applies  on  all  busi- 
ness paid  for  In  any  period  of  twelve  months  from 
date  up  to  $100,000,  and  Schedule  Q  will  be  appli- 
cable on  all  business  if  In  excess  of  $100,000. 

"  'The  agent  on  entering  any  increased  schedule 
of  commissions  shall  be  paid  the  difference  between 
such  higher  schedule  and  the  amount  he  has  al- 
reaay  received  on  all  business  previously  paid  for 
during  said  twelve  months. 

"  'As  witness  the  hands  of  the  undersigned  this 
1st  day  of  January,  1919. 

"  'The  Southern  States  Life  Insurance  Co., 

'*  'Wilmer  L.  Moore,  President. 
"  'Frank  Orme,  Secretary. 
••  'Accepted  by  P.  A.  Hodges,  Agent*  - 

The  80  days'  notice  was  given  by  plain- 
tiff. The  jury  found  the  full  amount  claimed 
by  the  plaintiff,  and  from  the  Judgment  en- 
tered upon  this  verdict  the  defendant  ap- 
pealed on  six  exceptions,  but  consolidates 
them  in  argument 

[1,  2]  I.  The  first  allegation  of  error  is 
that  the  trial  Judge  erred  in  charging  the 
Jury  that  there  was  no  evidence  of  fraud. 
There  was  no  error  in  this.  The  record 
shows  that  there  were  two  contracts.  The 
first  contract  provides  that  either  party  could 
terminate  the  contract  on  30  days'  notice, 
and  that  at  the  termination  of  the  contract 
the  right  to  renewals  should  cease.  The 
second  contract  merely  refers  to  a  change  in 
commission,  and  does  not  purport  to  super- 
sede the  first  contract;  on  the  contrary,  it 
provides: 

"On  all  businesB  written  on  said  plans  as  soon 
as  policies  are  delivered  and  paid  for  in  ac- 
cordance with  the  terms  of  the  contract  now 
in  force  between  the  company  and  the  agent." 

This  second  contract  not  only  does  not  ab- 
rogate the  first  contract;  it  confirms  it,  ex- 
cept as  to  those  matters  referred  to  therein. 
As  a  matter  of  law  the  plaintiff  had  the  right 
to  terminate  the  agency  at  pleasure  without 
waiting  for  the  30  days. 

Appellant  complains  that  he  was  misled  by 
the  fact  that  the  plaintiff  urged  a  strenu- 
ous campaign  for  insurance,  because  of  the 
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benefits  to  be  derived  from  renewal  com- 
missions. The  contract  was  that  a  termina- 
tion of  the  contract  terminated  the  interest 
of  thf*  acront  in  r.enewal  commissions.  There 
is  no  statement,  or  any  reasonable  Inference 
In  the  case,  that  this  provision  was  waived. 

[3]  It  is  further  said  that  the  plaintiff  put 
other  agents  in  defendant's  territory.  There 
is  no  provision  for  an  exclusive  agency. 
When  another  agent  was  put  in  Columbia, 
the  plaintiff,  although  not  bound  to  do  so, 
was  courteous  enough  to  ask  permission,  and 
it  was  granted. 

There  was  evidence,  and  not  denied,  that 
the  defendant  was  not  giving  his  time  to  the 
business,  and,  when  complaint  w^as  made  as 
to  neglect  of  the  company's  business,  the  de- 
fendant replied: 

"I  hope  by  that  time  that  it  will  be  my  pleas- 
ure to  be  in  position  to  commence  again  active- 
ly, in  the  insurance  business." 

Again: 

"I  hope  to  be  in  position  at  that  time  to  sell 
ii  surance."  / 

Again: 

0 

"I  had  intended  to  write  insurance  for  you 
and  still  hope  to  do  so  daring  certain  portions 
of  this  year." 

There  was  no  evidence  of  fraud,  and  no 
evidence  of  a  violation  of  any  legal  rights. 

[4]  II.  The  next  allegation  of  error  is  that 
his  honor  the  trial  judge  charged  the  Jury 
that,  even  if  the  plaintiff  did  Invade  the  de- 
fendant's territory,  yet.  If  they  found  that 
the  defendant  acquiesced  in  it,  they  might 
find  this  acquiescence  was  a  waiver. 

This  was  not  a  charge  on  the  facts,  and 
this  assignment  of  error  cannot  be  sustained. 

[6]  III.  The  measure  of  damages  need  not 
be  considered.  There  was  no  evidence  of  any 
damage. 

IV.  The  last  assignment  of  error  refers  to 
the  second  contract  and  has  already  been 
considered. 

The  Judgment  is  afilrmed. 

GARY,  O.  J.,  and  OOTHRAN,  J^  concur. 


(27  Ga.  App.  668) 

PYRENE  MFG.  CO.  V.  CITY  OF  ATLANTA. 

(No.  12591.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  16,  1921.) 

(BylldbuB  ly  Editorial  Staff.) 

I.  Pleading  ^=s>25 1— Amendment  not  showing 
authority  to  make  contract  properly  disal- 
lowed. 

In  an  action  on  an  alleged  contract  by  the 
chief  of  a  city's  fire  department  for  the  pur- 


chase of  fire  extinguishers,  an  amendment  to- 
the  petition,  setting  forth  an  ordinance  pre- 
scribiDg  the  duties  of  the  chief  of  the  fire  de- 
partment, was  properly  disallowed,  where  the 
ordinance  gave  no  authority  to  the  chief  to 
purchase  any  property  for  the  dty. 

2.  Municipal  corporations  <@=s>249— City  not  un- 
der  Implied  obligation  to  pay  for  Are  ex- 
tinguishers procured  by  citizens  to  flgfit  fire. 

.  That,  during  a  conflagration  which  endan- 
gered a  city  and  destroyed  a  large  amount  of 
property,  citizens  of  the  city  procured  fire  ex- 
tinguishers from  plaintiff  to  aid  in  saving  their 
property,  and  failed  to  return  them,  raised  no 
implied  promise  or  ohligation  on  the  part  of 
the  city  to  pay  therefor. 

3.  Municipal  ccrporatlons  ^=»247  —  Unauthor- 
ized purchase  of  fire  extinguishers  by  fire- 
cliief  not  binding  oh  city. 

A  contract  by  the  chief  of  a  city's  fire  de- 
partment for  the  purchase  of  fire  extinguishers 
with  which  to  fight  a  fire  then  raging  was  not 
binding  on  the  city,  where  it  did  not  appear  that 
he  was  authorized  to  make  it. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.   Pendleton,  Judge*. 

Action  by  the  Pyrene  Manufacturing  Com- 
pany against  the  City  of  Atlanta.  Judgment 
sustaining  a  demurrer  to  the  petition,  and 
plaintiff  brings  error.     Afilrmed. 

G.  S.  Peck  and  Spence  &  Spence,  all  of 
Atlanta,  for  plaintiff  In  error. 

J.  L.  Mayson  and  J.  M.  Wood,  both  of 
Atlanta,  for  defendant  in  error. 

LUKE,  J.  The  Pyrene  Manufacturing 
Company  sued  the  city  of  Atlanta  on  two 
counts.  The  urst  count  alleged  that  on  a 
certain  day  there  was  raging  in  the  city  of 
Atlanta  a  conflagration,  which  endangered 
the  city  and  In  fact  did  destroy  the  property 
upon  50  or  more  blocks,  and  that  during  the 
fire  the  fire  department  was  Inadequate ;  that 
water  pressure  of  the  city  was  low,  and 
that  there  was  danger  that  the  entire  city 
might  be  destroyed ;  that  in  this  great  emer- 
gency citizens  of  the  dty  came  to  the  Py- 
rene Manufacturing  Company  and  received 
fire  extinguishers  of  a  certain  value,  which 
were  never  returned;  that  because  of  tho 
emergency  there  was  no  time  to  enter  into 
a  formal  contract  with  the  governing  offi- 
cers and  agents  of  the  city;  that  the  fire 
extinguishers  were  in  fact  used  for  the  bene- 
fit of  the  city  and  its  citizens,  and  were  of 
value;  that  it  was  the  duty  of  the  city  of 
Atlanta  to  protect  the  property  of  its  citi- 
zens, and  that  under  this  emergency  an  im- 
plied contract  arose  between  the  Pyrene 
Manufacturing  Company  and  the  city  of  At- 
lanta for  the  payment  of  the  fire  extin- 
guishers. 

The  second  count  alleges  in  substance  the 
same  thing,  except  it  is  alleged  that,  when. 
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the  citizens  came  to  the  plaintiff  for  the 
fire  extinguishers,  the  plaintiff  refused  to 
deliver  them,  except  upon  the  written  au- 
thority of  one  of  the  officers  or  agents  of  the 
dty;  that  the  citizens  and  an  agent  of  the 
plaintiff  went  to  the  fire,  and  to  the  chief  of 
the  fire  department,  and  the  citizens  stated 
to  the  chief  that  they  wanted  the  fire  ex- 
tinguishers for  use  in  stopping  the  many 
small  fires  breaking  out  ah^ad  of  the  con- 
flagration; and  that  the  chief  authorized  a 
certain  person  to  receive  the  pyrene  on  be- 


of  Atlanta,  to  aid  in  saving  their  property 
during  the  conflagration,  raised  no  implied 
promise  or  obligation  upon  the  part  of  the 
city  to  pay  for  the  Are  extinguishers  used 
by  its  citizens.  The  situation  is  not  changed 
by  the  allegation  that  there  existed  a  great 
emergency.  In  Wright  v.  Augusta,  78  Ga. 
241,  6  Am.  St  Rep.  256,  and  in  Thompson  v. 
Calhoun,  20  Ga.  App.  296,  93  S.  E.  72,  and 
cases  there  cited,  it  was  held  that  a  munici- 
pal corporation  is  not  liable  foic  damages  re- 
sulting from  the  negligence  or  inefficiency  of 


half  of  the  city,  and  wrote  upon  a  card  the  ,  its  fire  department  or  the  insufficiency  of  the 
following   words :    "5/21/17.   Pyrene   Order.  !  supply  of  water. 

W.  B.  Cody,  Chief."  It  is  alleged  that  the  i  [3]  The  alleged  contract  in  the  instant  case 
said  order  was  authorized  by  Cody  as  chief  j  was  not  binding  upon  the  city,  as  it  does 
of  the  fire  department,  and  was  delivered  as  \  not  appear  that  the  chief  of  the  fire  depart- 
a  written  contract  for  the  purchase  of  the !  ment  was  authorized  to  make  it.  See,  in 
fire  extinguishers.  It  is  upon  this  contract  ■  this  connection,  Wiley  v.  City  of  Columbus, 
that  the  cause  of  action  is  laid  in  the  second  '  109  Ga.  290,  34  S.  E.  575;  Eureka  Fire  Hose 
count.  It  was  also  alleged  that  the  claim  j  Co.  v.  Eastman,  16  Ga.  App.  630,  85  S.  B. 
was  duly  presented  to  the  city  as  required  1  929 ;  Town  of  Pelham  v.  Pelham  Telephone 


by  law,  and  its  payment  refused. 

The  city  filed  a  demurrer  upon  the  ground 
that  it  appears  from  the  allegations  of  the 
first  count  that  the  plaintiff  undertakes  to 
recover  from  the  dty  upon  the  allegation  i  concur, 
that  it  furnished  certain  articles  of  value  to 
citizens  of  Atlanta,  which  were  used  in  the 
extinguishment  of  a  fire  in  the  city  of  At- 
lanta, and  therefore  that  an  implied  obliga- 
tion to  pay  tor  them  arose  on  the  part  of  the 
city,  as  a  matter  of  law,  when  in  law  no 
such  implied  obligation  arose  upon  the  part 
of  the  city,  and  for  this  reason  no  cause  of 
action  was  set  up.  The  demurrer  attacks 
the  second  count  upon  the  ground  that  it 
sets  forth  no  cause  of  action  and  does  not 
allege  facts  sufficient  to  constitute  a  contract 
with  the  city  of  Atlanta,  in  that  it  does  not 
appear  that  the  chief  of  the  fire  department 
had  authority  to  buy  fire  extinguishers  for 
the  city  of  Atlanta. 

The  plaintiff  offered  an  amendment  to  its 
petition,  setting  forth  an  ordinance  of  the 
city  of  Atlanta  which  prescribed  the  duties 
of  the  chief  of  the  fire  department.'  Upon 
objection  by  the  defendant  this  amendment 
was  disallowed,  and  the  demurrer  was  sus- 
tained, and  the  case  dismissed.  The  plain- 
tiff excepted  to  the  judgment  disallowing 
the  amendment  and  to  the  judgment  sus- 
taining the  demurrer  to  the  petition. 

[1]  The  court  did  not  err  in  disallowing 
the  amendment  to  the  petition,  as  the  ordi- 
nance of  the  city  referred  to  therein  did 
not  give  authority  to  the  chief  of  the  fire  de- 
partment to  purchase  any  property  for  the 
city. 

[2]  The  court  properly  sustained  the  de- 
murrer to  the  petition,  as  no  cause  of  action 
was  set  out  in  either  count  of  the  petition. 
A  request  for  fire  extinguishers  by  citizens 


Co.,  131  Ga.  325,  62  S.  E.  186. 
Judgment  affirmed. 


BROYLES,  O.  J.,  and  BLOODWOBTH,  J. 


(27  Qa.  App.  643) 
JONES  V.  STATE.     (No.  12831.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  17,  1921.) 

(8vllabu9  hy  the  Court.) 

Criminal  law  «=s>826,  828— Fnller  lnstniotloM» 
If   desired,   should   have  been   reqoeeted   In 
writing  before  Jury's  retirement. 
The   defendant   was   convicted  of  the  of- 
fense of  burglary.    The  evidence  fully  author- 
ized the  conviction,   and   the   grounds   of  the 
motion  for  a  new  trial  are  without  merit    The 
charge  of  the  court  was  fair,  and  was  a  cor- 
rect statement  of  the  law  as  applicable  to  the 
case.    If  a  fuller  charge  upon  reasonable  doubt, 
or  upon  confession,  had  been  desired,  it  should 
have  been  requested  in  writing  and  before  the 
Jury  retired  to  consider  their  verdict. 

Error  from  Superior  Court,  Bibb  County; 
H.  A  Mathews,  Judge. 

J.  C.  Jones,  alias  W.  T.  Ogletree,  was  con- 
victed of  burglary,  and  he  brings  error.  Af- 
firmed. 

J.  H.  Dodgen  and  J.  M.  Hancock,  both  of 
Macon,  for  plaintiff  in  error. 

C.  H.  Garrett,  Sol.  Gen.,  of  Macon,  for  the 
State. 

LUKE,  J.    Judgment  affirmed. 

BBOYI^S.  0.  J.,  and  BliOODWORTH,  J., 

concur. 
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(27  Ga.  App.  743) 

SAVANNAH  &  A.  RY.  v.  HART. 

(No.  12197.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Dec.  13,  1921.      ReheariDg  Denied  Jan.  18, 

1922.) 

(Syllahus  hy  the  Court,) 

1.  Railroads  <®=s>4l3(l)-<>oinpany  required  to 
malntatn  cattle  goard  at  private  way. 

The  conrt-  properly  overruled  the  general 
demurrer  to  the  petition,  by  which  the  plaintiff 
sought  to  recover  damages  because  of  failure  of 
the  railway  company  to  maintain  proper  cattle 
guards  at  the  intersection  of  its  tracks  and 
an  alleged  private  way,  established  pursuant  to 
law. 

2.  Overruling   of   special   demurrers   not   ma- 
terial. 

Some  of  the  special  grounds  of  the  demur- 
rer to  the  petition  were  erroneously  overruled, 
but  these  errors,  under  all  the  facts  of  the  case, 
were  slight,  and  do  not  require  a  new  trial. 

3.  Sufficiency  of  evidence. 

The  verdict  was  authorized  by  the  evidence, 
and  none  of  the  special  grounds  of  the  motion 
for  a  new  trial  shows  reversible  error. 

Error  from  Superior  Court,  Glaacoclr  Coun- 
ty;   B.  F.  Walker,  Judge. 

Action  by  N.  W.  Hart  against  the  Savannah 
&  Atlantic  Railway  Company.  Judgment  for 
plaintifT,  and  defendant  brings  error.  Af- 
firmed. 

Hitch  &  Denmark,  of  Savannah,  and  E.  P. 
&  J.  Cecil  Davis,  of  Warrenton,  for  plaintiff 
in  error. 

J.  C.  Newsome,  of  Sandersville,  for  defend- 
ant in  error. 

LUKE,  J.  [1]  This  was  a  suit  for  damages 
alleged  to  have  been  occasioned  by  the  defec- 
tive condition  of  cattle  guards  erected  by  the 
defendant  railway  oompany  at  the  intersec- 
tion of  its  tracks  and  an  alleged  private  road 
or  way.  It  is  conceded  in  the  brief  of  counsel 
for  the  railway  company  that  in  such  a  suit  it 
is  immaterial  whether  the  notice  to  build  cat- 
tie  guards  required  by  the  Civil  Code  of  1910, 
S  2699,  was  given,  where  they  were  voluntari- 
ly built  by  the  railway  company  without  such 
notice,  at  a  public  road  "or  private  way  estab- 
lished pursuant  to  law."  Under  this  conces- 
sion, and  the  facts  of  the  case,  the  failure  of 
the  plaintiff  to  give  the  notice  referred  to  was 
immaterial.  The  railway  company,  having 
volimtarily  built  the  cattie  guards  at  the  al- 
leged private  way  over  the  plaintiff's  land,  is 
estopped  from  now  saying  that  they  were  not 
erected  at  a  "private  way  established  pursu- 
ant to  law.''  Having  built  the  cattle  guards 
"for  the  convenience  of  the  plaintiff,"  as 
shown  by  the  defendant's  evidence,  it  was 
the  duty  of  the  railway  company  to  build 


proper  and  effective  ones,  and  to  keep  them 
in  good  repair* 

[2  J  The  general  demurrer  to  the  petition 
was  properly  overruled.  The  court  erred  in 
overruling  some  of  the  special  demurrers  to 
the  petition,  but  these  errors,  under  all  facts 
of  the  case,  were  slight,  and  do  not  require 
another  trial. 

[3]  The  verdict  was  authorized  by  the  evi- 
dence, and  none  of  the  special  grounds  of  the 
motion  for  a  new  trial  shows  reversible  error. 

Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLOODWORTH,  J., 

concur. 


(27  Oa.  App.  73S) 

HARRELL  v.  HAGAN  GROCERY  CO. 

(No.  12716.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  29,  1921.) 

(SyUabus  by  Editorial  Staff,) 

Trial  <9=>I93(I),  296(8)— Ins^tractioD  as  to 
shortage  In  goods  sold  held  not  to  express 
opinion  and  not  harmful. 

In  an  action  for  breach  of  warranty  of 
quality  and  weight  of  a  carload  of  peanuts,  an 
instruction  that,  if  defendant  made  a  mistake 
in  his  representations  of  the  weight  of  the 
peanuts  and  made  a  mistake  in  weighing  them, 
he  would  be  responsible  therefor,  and,  "if  the 
evidence  satisfies  the  jury  that  there  was  an 
actual  shortage  in  the  weight  that  defendant 
represented  ♦  •  •  to  be  dorrect— that  is 
the  weight  of  the  peanuts,"  did  not  constitute 
the  expression  of  an  opinion  as  to  what  had 
been  proved,  and,  where  the  remainder  of  the 
charge  was  dear  and  full,  was  not  of  such 
harmful  character  as  to  require  a  new  trial. 

Error  from  Superior  Court,  Seminole  (boun- 
ty; W.  0.  Worrill,  Judge. 

Action  by  the  Hagan  Grocery  Company 
against  E.  L.  Harrell.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

W.  V:  Custer  and  John  B.  Drake,  both  of 
Bainbridge,  for  plaintiff  in  error. 

Jho.  B.  Wilson  and  H.  O.  Harrison,  both 
of  Bainbridge,  for  defendant  in  error. 

HILL,  J.  This  is  an  action  for  breach  of 
warranty  of  quality  and  weight  of  a  car- 
load of  peanuts.  The  verdict  was  against 
the  defendant,  and  in  his  motion  for  a  new 
trial  he  complained  of  the  following  part  of 
the  charge  of  the  court: 

"If,  on  the  other  hand,  the  defendant  made 
a  mistake  in  his  representations  of  the  weight 
of  the  peanuts  to  the  plaintiff,  if  there  was  any 
error  about  it,  if  he  made  a  mistake  in  weigh- 
ing them,  then  he  would  be  responsible  for  such 
mistake,  and  if  the  evidence  satisfies  the  jury 
that  there  was  an  actual  shortage  in  the  weight 
that  the  defendant  represented  to  the  plaintiff 


fts»For  dtber  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  DlsesU  and  Indexes 


<*a-)  AARONS 

(lie 

'to  be  correct— that  is  the  weight  of  the  pea- 
nuts." 

Objection  was  made  to  this  portion  of 
the  charge  on  the  ground  that — 

*1t  made  the  actual  ehortage  reported  from 
destination  as  the  determining  element  fixing 
the  defendant's  liability,  when  snch  shortage 
might  have  arisen  from  some  other  intervening 
«aase.  for  which  the  defendant  could  not  have 
t>een  held  responsible  under  the  contract  of  war- 
ranty, and  becanse  the  statement  of  the  court 
'that  is  the  weight  of  the  peanuts^'  was  the  ex- 
pression by  the  court  of  an  opinion  as  to  what 
liad  been  proven  about  the  weights  at  desti- 
nation by  plaintiff's  evidence." 

While  this  portion  of  the  charge,  as  it 
comes  to  this  court  in  the  record,  Is  not 
entirely  clear,  it  was  not  an  expression  of  an 
opinion  by  the  court  as  to  what  had  been 
proved,  and,  when  taken  in  connection  with 
the  remainder  of  the  charge,  which  was 
clear  and  full,  it  was  not  of  such  harmful 
character  to  the  defendant  as  required  the 
grant  of  a  new  trial. 

Judgment  affirmed. 

JENKINS^  P.  J.,  and  STEPHENS,  J., 
concur. 


<27  Ga.  App.  642) 

WILLIAMS  V.  STATE.    (No.    12808.) 

(Court  of  Appeals  of  Qeorgia,  Division  No.  1. 

Nov.  17,  1921.) 

(SyUahus  J>y  the  Court,) 

Instruction  authorized  and  evidence  sufllcient. 

The  defendant  was  convicted  of  the  offeuse 
of  shooting  at  another  not  in  hia  own  defense. 
The  evidence  authorized  the  jury  to  find  that 
the  defendant,  not  in  his  own  defense,  and  not 
under  circumstances  of  justification,  shot  at  a 
human  being  in  the  peace  of  the  state.  There 
is  no  merit  in  the  single  assignment  of  error 
attacking;  the  charge  of  the  court  upon  the 
ground  that  it  was  error  to  charge  the  law  of 
mutual  combat.  Under  the  evidence  in  this 
case  it  would  have  been  error  not  to  so  have 
charged  the  jury.  The  charge  was  full  and 
fair.  It  was  not  error  to  overrule  the  motion 
for  a  new  trial. 

« 

Error  from  Superior  Court,  Fulton  County ; 
John  D.  Humphries,  Judge. 

Arthur  Williams  was  convicted  of  shooting 
at  another,  and  he  brings  error.    Affirmed. 

H.  A.  Allen,  of  Atlanta,  for  plaintiff  In 
error. 

Jolm  A.  Boykin,  Sol.  Gen.,  and  E.  A. 
Stephens,  both  of  Atlanta,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,.0.  J.,  and  BLOODWORTH,  J., 
concur. 

m  I  -—.■■■  -I  II.  » -   I  ■ II  I    ..I  I.. 
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(27  Ga.  App.  647) 
CARLTON  V.  STATE.    (No.  12840.) 

(Court  of  Appeals  of  Georgia,  Division  No.  X, 

Nov.  17,  1921,) 

(fiyUabuM  5y   the  Court.) 

Criminal  law  9=s>935(l)— ^ew  trial  property 
denied  when  evldenoe  snfflelent,  though  oon- 
fliottng. 

The  defendant  was  convicted  of  violating 
the  prohibition  statute.  The  evidence,  though 
conflicting,  fully  authorised  the  conviction.  It 
was  not  error,  for  any  reason  assigned,  to 
overrule  the  motion  for  a  new  trials 

Error  from  Superior  Court,  Ck>lqultt  Coun- 
ty; W.  B.  Thomas,  Judge. 

Lynton  Carlton  was  convicted  of  violat- 
ing the  prohibition  statute,  and  he  brings 
error.    Affirmed. 

Louis  F.  Maire  and  Jas.  Humphreys,  both 
of  Moultrie,  for  plaintiff  in  error. 

C.  E.  Hay,  Sol.  Gen.,  of  XhomasyiUe,  for 
the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  a  J.,  and  BLOODWORTH, 
J.,  concur. 


(27  Oa.  App.  757) 
AARONS  V.  MYERS  et  al.    (No.   12750.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  18,  1921.) 

(Syllabus  l>y  the  Court.) 

Appeal  and  error  4$=s>977(4)  —  Grant  of  first 
new  trial  not  disturbed,  though  on  special 
ground  when  verdict  not  demanded. 

Where  the  law  and  the  evidence  does  not 
demand  the  verdict,  the  first  grant  of  a  new 
trial  will  not  be  disturbed,  although  it  was 
granted  solely  upon  a  special  ground;  nor  will 
this  court  determine  whether  or  not  that  spe- 
cial ground  was  meritorious.  Cox  v.  Grady, 
132  Ga.  368,  64  S.  E.  262,  and  authorities  cited; 
Parks  V.  Stevens,  21  Ga.  App.  180,  94  S.  B.  60, 
and  citations. 

(a)  Under  the  above  ruling  and  the  facts  of 
the  instant  case,  the  judgment  granting  a  new 
trial  is  aflSrmed. 

Error  from  City  Ck>art  of  Bainbridge;  H. 
B.  Spooner,  Judge. 

ActiQn  between  &  Aarons  and  S.  Meyers 
and  others.  Judgment  for  the  latter,  and 
the  former  brings  error.     Affirmed. 

J.  C  Hale,  of  Bainbridge,  for  plaintiff  in 
error. 

Hartsfield  &  Conger,  of  Bainbridge,  for  de- 
fendants in  error. 

BROYLES,  C.J.    Affirmed. 

•LUKE  and  BL<X)D WORTH,  JJ.,  concur. 


6s»For  otlier  cases  lee  same  topio  and  KET-NUMBRB  in  all  Key-Numbered  Digests  and  Indexes 
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(27  Ga.  App.  767) 

BRIDGES  V.  STATE.    (No.  12897.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

Dec.  13,  1921.) 

(8yllahv9  by  the  Court.) 

Criminal  law  «=» 1 090 (I)— Writ  of  error  dis- 
missed when  one  bill  of  exceptions  to  sepa- 
rate Judgments  against  same  defendant. 

The  bill  of  exceptions  in  this  case  shows 
that  two  separate  cases  against  the  same  de- 
fendant were  by  consent  tried  together;  that 
there  were  two  separate  verdicts  of  guilty  and 
two  judgments.  By  one  bill  of  exceptions  the 
defendant  seeks  to  have  both  of  these,  judgments 
set  aside.  There  is  no  authority  of  law  for 
excepting,  in  the  same  motion  for  a  new  trial, 
to  the  rendition  of  two  verdicts  upon  the  trial 
of  two  separate  criminal  cases.  See  Filling- 
ame  v.  State,  27  Ga.  App.  — ,  109  S.  E.  916, 
this  day  decided,  and  cases  there  cited.  The 
writ  of  error  must  be  dismissed. 

Error  from  Superior  Court,  Randolph  Coun- 
ty;  R.  C.  Bell,  Judge. 

Coley  Bridges  was  convicted  of  an  ocTense, 
and  he  brings  error.    Writ  of  error  dismissed. 

Chas.  W.  Worrill,  of  Cuthbert,  for  plaintiff 
In  error. 

B.  T.  Castellow,  Sol.  Gen.,  of  Cuthbert,  and 
R.  R.  Arnold  and  E.  G.  Hill,  both  of  Atlanta, 
for  the  State. 

I/UKE,  J.    Writ  of  error  dismissed. 

BROYLES,  O.  J.,  and  BLOODWORTH,  J., 
concur. 


(27  Ga.  App.  783) 

MURRAY  V.  STATE.    (No.  12984.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  13, 1921.) 

(Syllabus  by  the  Court.) 

No  merit  In  motion  for  new  trial. 

There  is  no  merit  in  either  ground  of  the 
amendment  to  the  motion  for  a  new  trial,  and 
the  verdict  was  authorized  by  the  evidence  and 
approved  by  the  trial  judge. 

Error  from  Superior  Court,  Lincoln  Coun- 
ty; E.  T.  Shurley,  Judge. 

Proceeding  between  the  State  and  Morris 
Murray.  Judgment  for  the  former,  and  the 
latter  brings  error.    Affirmed. 

R.  W.  Ware,  of  Warrenton,  for  plaintifF 
in  error. 

M.  L.  Felts,  SoL  Gen.,  of  Warrenton,  for 
the  State. 

BROYLES,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(27  Oa.  App.  78S^ 
BENTLEYv.  STATE.    (No.  12985.) 

(Court  of  AppealR  of  Georeia,  Division  No.  1. 

Dec.  13,  1921.) 

(Eytlabus  by  the  Court.) 
No  error  committed  and  evidence  snffldent. 

The  defe^idant  was  convicted  of  the  of* 
fense  of  attempting  to  manufacture  liquor.  The 
evidence  was  sufficient  to  authorize  the  de* 
fendant's  conviction,  the  verdict  has  the  ap- 
proval of  the  trial  judge,  and  there  is  no  merit 
in  the  assignment  of  error  upon  the  admission 
of  evidence  and  upon  an  excerpt  from  the 
charge  of  the  court.  The  charge  of  the  court 
in  its  entirety  was  full  and  fair.  It  was  not 
error  to  overrule  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Lincoln  Coun- 
ty ;  E.  T.  Shurley,  Judge. 

John  Bentley  was  convicted  of  attempting 
to  manufacture  liquor  and  be  brings  error. 
Affirmed. 

R.  W.  Ware,  of  Warrenton,  for  plaintiff  in 
error, 

M.  L.  Felts,  Sol.  Gen.,  of  Warrenton,  for 
the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  O.  J.,  and  BLOODWORTH.  J., 
concur, 

(27  ba.  App.  653) 
SMITH   V.  STATE.     (No.   12869.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  17,  1D21.) 

(SyUabua  by  the  Court.) 

I.  Assault  and  battery  ^=:»66,  68— Instruction 
as  to  Justification  or  provocation  not  erro- 
neous. , 

Under  the  particular  facts  of  this  case  it 
was  not  error  for  the  judge  to  charge  the  jury 
as  foUows:  "I  charge  you,  if  you  believe  that 
the  provocation  moving  to  the  assault,  if  any 
was  made,  was  solely  because  the  alleged  in- 
jured party  was  talking  to.  the  wife  of  the  de- 
fendant after  being  told  not  to  do  so  by  the  de- 
fendant, if  he  were,  and  if  you  believe  from  the 
evidence  she  called  the  alleged  injured  party 
to  her  and  engaged  in  conversation  with  him, 
then  I  charge  you  that  would  be  no  justification 
in  law,  and  would  not  be  sufficient  provocation 
to  warrant  an  assault  on  the  part  of  the  de- 
fendant, if  one  was  made.' 


n 


2.  Criminal  law  ^s»935(l)— New  trial  property 
denied,  when  verdict  supported  by  evidonoo 
and  approved  by  trial  Judge. 

The  judge  who  tried  the  case  approved  the 
finding  of  the  jury,  which  is  supported  by  evi- 
dence, and  no  error  was  committed  when  the 
motion  for  a  new  trial  was  overruled. 

Error  from  Superior  Court,  Ck)bb  County; 
D.  W.  Blair,  Judge. 


^=9For  other  cases  see  same  topic  and  KEY -NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Lloyd  Smith  was  convicted  of  assault  and 
battery,  and  he  brings  error.    Affirmed. 

John  T.  Dorsey  and  Anderson  &  Roberts, 
all  of  Marietta,  for  plaintiff  in  error. 

John  S.  Wood,  Sol.  Gen.,  of  Canton,  and 
£«.  W.  Camp,  of  Marietta,  for  the  State. 

BLOODWORTH,    J.     Judgment   affirmed. 

BROYLES,  a  J.,  and  LUEB,  J.,  concur. 


Branch  &  Howard,  and  Bond  Almand,  all 
,of  Atlanta,  for  plaintiff  in  error.  "^ 

A.  M.  Brand,  SoL  Gen.,  of  Lithonia,  for 
the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  O.  J.,  and  BLOODWORTH,  J^ 
concur. 


(27  Ga.  App.  663) 

SMITH  V.  STATE.    (No.  12870.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

Not.  17, 1921.) 

/Syllabus  by  the  Court) 

1.  Criminal  law  ^=>822( I)— Excerpts  from 
charge  to  be  considered  with  entire  eharge 
and  the  faots. 

The  excerpts  from  the  charge  of  the  court, 
as  complaiued  of  in  the  amendment  to  the  mo- 
tion for  a  new  trial,  when  considered  in  con- 
nection with  the  entire  charge  and  the  facts  of 
the  case,  do  not  require  a  new  triaL 


2.  Criminal  law  ^=>il60— When  verdlot  sup- 
ported by  evidence  and  approved  by  trial 
Judge,  Court  of  Appeals  cannot  interfere. 

The  verdict  was  authorized  by  the  evidence, 
and,  the  finding  of  the  jury  having  been  approv- 
ed by  the  trial  judge,  this  court  is  without  au- 
thority to  interfere. 

Error  from  Superior  Ctourt,  Cobb  CJounty; 
D.  W.  Blair,  Judge. 

Lloyd  Smith  was  convicted  of  possessing 
liquor,  and  he  brings  error.    Affirmed. 

John  T.  Dorsey  and  Anderson  &  Roberts, 
all  of  Marietta,  for  plaintiff  in  error. 

Jolm  S.  Wood,  Sol.  Gen.,  of  Canton,  and 
L.  W.  Camp,  of  Marietta,  for  the  State. 

BHOYLES,  0.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(27  Oa.  App.  684) 

REAGIN  V.  STATE.    (No.  12652.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  16,  1021.) 

(Syllabus  by  the  Court.) 
Charge  not  erroneous  and  evidenoe  sufllelent. 

Reagin  was  indicted  for  the  offense  of  as- 
sanlt  with  intent  to  murder.  The  evidence  fully 
authorized  the  defendant's  conviction.  The 
charge  of  the  court  was  full  and  fair  and  sub- 
ject to  none  of  the  criticisms  urged. 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty ;   Jno.  B.  Hutcheson,  Judge. 

Truman  Reagin  was  convicted  of  assault 
with  intent  to  murder,  and  he  brings  error. 
AfQrmed. 


(27  Qa.  App.  686) 

ANDERSON  et  al.  v.  STATE.    (No.   12776.) 

(Court  .of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  17,  1921.) 

fSyllabuiS  by  the  Court.) 

Criminal  law  (gs^llGO— Denial  of  new  trial  not 
disturbed   when   evidence  sufficient. 

The  evidence  authorised  the  conviction  of 
the  defendants  of  shooting  at  another,  and  this 
court  is  without  authority  to  interfere  with  the 
judgment  overruling  the  motion  for  a  new 
trial  based  on  the  general  grounds  only. 

Error  from  Superior  Court,  White  Coun- 
ty; J.  B.  Jones,  Judge. 

Sam  Anderson  and  others  were  convicted 
of  shooting  at  another,  and  they  bring  error. 
AflSrmed. 

Underwood  &  Henderson,  O.  H.  Edwards, 
and  T.  F.  Underwood,  all  of  Cleveland,  for 
plaintiffs  in  error. 

J.  G.  Ck>llins,  Sol.  Gen.,  of  Gainesville,  for 
the  State. 

liUKE,  J.    Judgment  affirmed. 

BROYLES,  O.  J.,  and  BLOODWORTH, 
J.,  concur. 


(28  Oa.  App.  15> 
COLUMBUS  R.  CO.  V.  LOVE.     (No.  12541.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  14,  1921.) 

(SyUabus  by  the  Court,) 

Refusal  to  dismiss  petition  not  error. 

The  rulings  made  by  this  court  in  Tennes- 
see, A.  &  G.  R.  Co.  V.  Neely,  27  Ga.  App.  — , 
106  S.  E.  629,  630,  are  controlling  in  the  in- 
stant case.  The  court  did  not  err  in  refusing 
to  dismiss  the  petition  on  demurrer.  See,  also, 
Louisville  &  Nashville  R.  Co.  v.  Stafford,  146 
Ga.  206,  209,  91  S.  E.  29;  Western  &  Atlantic 
R.  Ck>.  V.  Jarrett,  22  Ga.  App.  313,  314  (4),  96 
S.  B.  17. 

Error  from  Superior  Court,  Muscoge» 
County;    Geo.  P.  Munro,  Judge. 

Action  by  G.  S.  Love  against  the  Ck>lumbus 
Railroad  Company.  Judgment  for  plaintiff,, 
and  defendant  brings  error.    Affirmed. 


^s»For  other  cases  see  same  topic  and  KBT-l^UMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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F.  U.  Garrard  and  A.  S.  Bradley,  both  of 
Columbus,  for  plaintiff  iu  error. 

Geo.  G.  Palmer,  of  Columbus,  for  defendant 
in  error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(27  Ga.  App.  776) 

USHER  V.  STATE.    (No.  12953.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  13,  1921.) 

(Syllabus  by  the  Court.) 

1.  Criminal  law  ^=:»92 1— Admission  of  hearsay 
evidence  not  grouad  for  new  trial,  when  di- 
rect facts  proved  by  another  witness. 

Although  evidence,  when  admitted,  may  be 
objectionable  as  hearsay,  not  coming  strictly 
within  the  res  gestae,  the  irregularity  in  ad- 
mitting it  is  not  such  as  to  require  a  new  trial, 
if  tiie  direct  facts  be  proved  by  another  wit- 
ness, whose  knowledge  of  them  is  personal  and 
immediate,  and  as  whose  sayings  they  were 
detailed  by  the  witness.  Lovett  v.  State,  60 
Ga.  258  (4) ;  Smith  v.  State,  24  Ga.  App.  654 
(1),  101  S.  B.  764;  Cochran  v,  Meeks,  25  Ga. 
App.  61  (2),  102  S.  E.  550.  Under  the  above 
ruling,  the  alleged  error  complained  of  in  the 
amendment  to  the  motion  for  a  new  trial  does 
not  require  another  trial  of  the  case. 

2.  Criminal  law  <9==>552(3)  —  Circumstantial 
evidence.  Identifying  stolen  property  beyond 
a  reasonable  doubt  and  excluding  every  rea- 
sonable hypothesis  but  guilt,  held  suffloient. 

While  the  evidence  of  the  guilt  of  the  ac- 
cused, including  the  identification  of  the  stolen 
property,  is  wholly  circumstantial,  the  corpus 
delicti  was  clearly  established,  and  the  evidence 
was  such  as  to  show  beyond  a  reasonable 
doubt,  that  the  cotton  found  in  the  recent  pos- 
session of  the  defendant  was  the  identical  cot- 
ton stolen  from  the  prosecutor,  and  to  exclude 
every  reasonable  hypothesis  save  that  of  the 
defendant's  guilt.  See,  in  this  connection, 
Beasley  v.  State,  12  Ga.  App.  256,  77  S.  B.  100. 
The  court  did  not  err  in  overruling  the  motion 
for  a  new  trial. 

Error  from  City  Court  of  Madison;  B.  R. 
Lambert,  Judge. 

'Mack  Usher  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

W.  L.  Willlford,  of  Madison,  for  plaintiff  in 
error. 

A.  G.  Foster,  Sol.,  of  Madison,  for  the 
State. 

BROYI-ES,  0.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(27  Ga.  App.  622) 
EDMONDSON  V.  STATE.    (No.  12719.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  17,  1&21.) 

(Syllabus  by  the  Court.) 

!•  Instruction  on  impeaohment  not  erroneous. 

There  is  no  error  requiring  a  new  trial  in 
the  excerpts  from  the  charge  of  the  court  upon 
the  subject  of  the  impeachment  of  witnesses, 
as  complained  of  in  the  amendment  to  the  mo- 
tion for  a  new  triaL 

2.  Criminal  law  ^=»823(I5>  —  Instruction  on 
presumption  of  innocence  not  error  in  view  of 
otiier  instructions. 

The  following  charge  was  not  error:  'The 
defendant  entered  upon  the  trial  of  his  case 
with  a  presumption  of  innocence  in  his  favor, 
and  that  presumption  remains  with  him  through- 
out the  trial  of  this  case,  unless  it  is  overcome 
by  proof  of  guilt  under  the  rule  of  law"— the 
court  having  immediately  before  this  charge 
properly  instructed  the  jury  that  the  burden  was 
upon  the  state  to  show  the  defendant's  guilt  to 
a  reasonable  and  moral  certainty  and  beyond  a 
reasonable  doubt,  and  having  fully  explained  to 
them  what  was  a  reasonable  doubt.  See,  in 
this  connection,  McBeth  v.  State,  122  Ga.  737 
(2),  50  S.  B.  981,  and  Richardson  t.  State,  8 
Ga.  App.  26(1),  68  S.  B.  518. 

3.  Ground  of  motion  witliout  substantial  merit. 

There  is  no  substantial  merit  in  the  fourth 
ground  of  the  amendment  to  the  motion  for  a 
new  trial,  which  complains  that  the  court  in 
its  charge  did  not  fairly  present  the^contentions 
of  the  defendant. 

4.  No  material  error  in  charges. 

The  excerpts  from  the  charge  of  the  court* 
as  complained  of  in  the  fifth  and  sixth  grounds 
of  the  amendment  to  the  motion  for  a  new 
trial,  contain  no  material  error. 

3.  Criminal  law  <$=>935(l)— New  trial  properiy 
denied  wlien  evidence  authorized  verdict. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  In  overruling  the  motion 
for  a  new  trial. 

Error  from  Superior  Ck)urt,  Cherokee  Coun- 
ty; D.  W.  Blair,  Judge. 

Charlie  Bdmondson  was  convicted  of  an 
offense,  and  he  brings  error.    AfQrmed. 

Geo.  F.  Gober,  of  Atlanta,  Fred  Morris,  of 
Marietta,  and  A.  J.  Henderson,  of  Canton, 
for  plaintiff  In  error. 

John  S.  Wood,  of  CSanton,  and  lindley  W. 
Camp,  Sol.  Gen.  pro  tern.,  John  T.  Dorseyt 
and  Clay  &  Blair»  aJU  of  Marietta,  for  thB 
State. 

BROYLES,  0.  J.    Judgment  affirmed. 
LUKB  and  BLOODWORTH,  JJ.,  concur. 


£=9For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Dlgesta  and  IndexM 


Oa.) 

(27  6a.  App.  628)^ 

GRANT  Y.  STATE.     (No.  12721.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Not.  17,  1921.) 

(ByUabw  hy  the  CaurtJ 

Criminal  law  <S=^552(3)  —  Circumstantial  evi- 
dence must  exclude  every  reasonable  hypothe- 
sis except  guilt. 

The  evidence  relied  upon  by  the  state  to  con- 
nect the  accused  with  the  offense  of  the  larceny 
of  a  hog  is  wholly  circumstantial,  and  does  not 
exclude  every  reasonable  hypothesis  save  that 
of  the  guilt  of  the  accused. 

Brror  from  Superior  Oourt,  WUoox  Ootin- 
ty;   O.  T.  Gower,  Judga 

Tamer  Grant  was  convicted  of  larceny, 
and  he  brings  error.    Reversed. 

Hal  Lawson,  of  Abbeville,  for  plaintiff  in 
(error. 

J.  B.  Wall,  Sol.  Gen.,  Jesse  Grantham,  and 
Samuel  Kassewitz,  all  of  Fitzgerald,  for  the 
State. 

BLOODWOBTH,  J.    Judgment  reversed. 
BBOYLES,  O.  J.,  and  LUKB,  J.»  concur. 


BRASWEIili  ▼.  SMITH 

(110  S.B.) 
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(27  Ga.  App.  664) 

THOMPSON  V.  STATE.     (No.  12871.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  17.  1921.) 

(Bylkkbus  hy  the  Court  J 

1.  Ssfflcleney  of  evidence. 

The  evidence,  though  weak  as  to  one  of  the 
counts  in  the  accusation,  authorized  the  de- 
fendant's conviction  upon  both  counts. 

2.  Criminal  law  «=p»38(I)— New  trial  not 
granted  for  cumulative  Impeaching  evidence 
not  likely  to  produce  difTerent  resnlt. 

The  alleged  newly  discovered  evidence  is 
cumulative  and  impeaching  in  its  character,  and 
not  such  as  would  likely  produce  a  different 
result  upon  another  trial,  and  for  no  reason 
assigned  did  the  court  err  in  overruling  the 
motion  for  a  new  triaL 

Error  from  City  Ck)urt  of  Hazlehurst;  X 
0.  Bennett,  Judge, 

li.  O.  Thompson  was  convicted  of  an  of- 
fense, and  he  brings  error.    AfiBrmed. 

S.  D.  Dell,  of  Hazlehurst,  for  plaintitf  in 

error. 
Newton  Gaskins,  SoL,  of  Hazlehurst,  for 

the  State. 
LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWOBTH,  J., 
comrur. 


(27  Oa.  App.  798) 
DYER  V.  CANNON.    (No.   12751.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  14,  1921.) 
(Syllabus  hy  the  Court.) 

t.  Landlord  and  tenant  <$=:»265(4)  —  Distress 
warrant  authorized  before  rent  due  when  ten- 
ant removing  crops. 
A  distress  warrant  may  be  issued  before 
the  rent  is  due,  if  a  tenant  is  seeking  to  remove 
his   crops  from   the   rented  premises   without 
paying  the  rent    Little  v.  liSry,  12  Ga.  App. 
754,  T8  S.  B.  470,  and  cases  cited. 

2.  Denial  of  oontlnuance  not  error. 

It  was  not  error  to  overrule  the  motion 
for  a  continuance. 

3.  Evidence  sufflclent,  and  new  trial  properly 
denied. 

There  was  evidence  authorizing  the  jury 
to  find  that  the  tenant  was  removing  his  crop 
from  the  rented  premises  before  the  rent  was 
due,  without  the  landlord's  consent  and  with- 
out paying  his  rent,  and  the  evidence  authorized 
the  verdict  rendered  for  the  sum  claimed  as 
rent  Neither  upon  the  ground  of  newly  dis- 
covered evidence  nor  upon  any  error  assigned" 
did  the  court  err  in  overruling  the  motion  for 
a  new  trial. 

Error  from  Superior  CJourt,  Twiggs  Coun* 
ty;  J.  L.  Kent,  Judge. 

Proceeding  by  G.  F.  Cannon  against  Gil- 
bert Dyer.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

L.  D.  Moore,  of  Macon,  for  plaintiff  in  er^ 
ror. 

Walter  De  Fore  and  Jas.  C.  Estes,  both  of 
Macon,  and  R.  A.  Harrison  and  H.  F.  Griffin, 
Jr.,  both  of  Jeffersonville,  for  defendant  in 
error. 

LUiCE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWOBTH,  J., 
concur. 


(27  Qa.  App.  430) 
BRASWELL  V.  SMITH.     (No.  12417.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
•    Oct  7,  1921.    Rehearing  Denied 
Nov.  16,  1921.) 

(8yllahu9  hy  the  Court.) 

I.  Negligence  ^=s>85(2)— New  trial  €=>4I(3)— 
Child  required  to  exercise  care  according  to 
age  and  capacity;  inaccurate  Instructions  fa- 
vorable to  defendant  did  not  entitle  him  to 
new  trial. 


»n 


'Due  care  according  to  age  and  capacity  is 
all  the  law  exacts  of  a  child  of  tender  years. 
Ordinary  care,  which  is  that  of  every  prudent 
man,  is  not  the  standard  for  a  child."  W.  & 
A.  Railroad  Co.  v.  Young,  83  Ga.  612  (7),  10  S. 
E.  197.  In  the  instant  case  the  court  correct- 
ly instructed  the  jury  upon  this  principle  of  law, 
and,  while  other  portions  of  the  charge  con- 
tained inaccurate  instructions  on  this  subject. 


^=9For  other  cases  see  same  topic  and  KBY -NUMBER  in  all  Koy-Numbered  DlgesU  and  Indexes 
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those  instrnctions  do  not  require  a  new  trial,  as 
they  were  more  favorable  to  the  movant  than 
to  the  plaintiff,  and,  moreover,  they  were  not 
erroneous  for  any  reason  assigned  in  the  motion 
for  a  new  trial. 

2.  Question  for  Jury. 

There  was  some  circumstantial  evidence 
which  authorized  the  submission  to  the  jury  of 
the  question  as  to  whether  the  defendant,  at 
the  time  of  the  injury  sued  for,  was  operating 
his  automobile  at  a  speed  greater  than  15  miles 
per  hour  upon  a  public  street  of  the  city  of  Ma* 
con. 

3.  Charge  authorized  by  evidence. 

The  charge  upon  the  subject  of  punitive 
damages  and  the  charge  as  to  permanent  inju- 
ries were  authorized  by  the  evidence,  and  were 
not  erroneous  for  any  reason  assigned. 

4.  New  trial  properly  denied. 

There  is  no  merit  in  any  of  the  other  special 
grounds  of  the  motion  for  a  new  trial;  the 
verdict  was  amply  authorized  by  the  evidence, 
and  for  no  reason  assigned  was  it  error  to  over- 
rule tiie  motion  for  a  new  trial. 

Error  from  City  Court  of  Macon;  Will 
Gunn,  Judge. 

Action  by  Cecil  Smith  against  E.  M.  Bras- 
well.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Jno.  R.  Cooper,  W.  O.  Cooper,  Jr.,  and 
E.  W.  Butler,  all  of  Macon,  for  plaintiff  in 
error. 

Walter  De  Fore  and  Jas.  C  Estes,  both 
of  Macon,  for  defendant  in  error. 

BROYLES,  C.  J.     Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 

(27  Oa.  App.  e27) 

WILLIAIMS  Y.  STATE.     (No.  12735.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  17,  1921.) 

(Syllahut  hy  the  Court.) 

Criminal  law  ^=91160— Judgment  not  reversed 
when  evidence  supports  verdict  and  it  lias 
trial  court's  approval. 

There  is  no  merit  in  any  of  the  special 
grounds  of  the  motion  for  a  new  trial.  Thpre  is 
evidence  to  support  the  verdict,  which  has  the 
approval  of  the  judge  who  tried  the  case,  and 
this  court  will  not  interfere. 

Error  from  City  Court  of  Thomasvllle ;  W. 
H.  Hammond,  Judge. 

Jasper  Williams  was  convicted  of  an  of- 
fense, and  brings  error.    Affirmed. 

B.  B.  Earle,  of  Thomasvllle,  for  plaintiff 
in  error. 

H.  J.  Maclntyre,  Sol.,  of  ThomasvUle,  for 
the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 
BROYLES,  0.  J.,  and  LUKE,  J.,  concur. 


427  Qa.  App.  ^0} 
FOSTER  et  al.  v.  STATE.     (No.   12863.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  17,  1921.) 

(Syllabus  ly  the  Court,) 

Criminal  law  ^=»826— Refusal  of  requested  in- 
structions not  considered,  wlien  not  stiown  to 
have  been  tendered  before  Jury  retired. 

The  defendants  were  indicted  and  convict- 
ed of  the  offense  of  robbery  by  force.  The  evi- 
dence fully  authorized  the  verdict.  The  ex- 
cerpts from  the  charge  of  the  court,  as  com- 
plained of,  ^ere  not  erroneous  for  any  reason 
assigned.  The  exception  to  the  refusal  of  the 
court,  to  give  certain  requested  instructions  to 
the  jury  cannot  be  considered,  as  it  does  not 
appear  that  the  request  was  tendered  to  the 
court  before  the  jury  retired  to  consider  their 
verdict.  It  was  not  error  to  overrule  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Fulton  County; 
Jno.  D.  Humphries,  Judge. 

John  Foster  and  others  were  convicted  of 
robbery  by  force,  and  they  bring  error.  Af- 
firmed. 

Edgar  Latham,  C.  Don  Miller,  and  J.  O. 
Ehving,  all  of  Atlanta,  for  plaintiffs  in  error. 

Jno.  A.  Boykin,  Sol.  Gen.,  and  E.  A.  Ste- 
phens, both  of  Atlanta,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES.  O.  J.,  and  BLOODWORTH,  J., 
concur. 


(27  Ga.  App.  801} 
AVERY  V.  STATE.    (No.  12964.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  14,  1921.) 

(Byllahue  5tf  the  Court.) 

Criminal  iaw  ^a»560— Evidence  must  exclude 
every  hypothesis  other  than  that  of  guilt. 

The  defendant  was  indicted  for  the  offense 
of  manufacturing  liquor.  Careful  examination 
of  the  record  raises  a  strong  suspicion  of  guilt, 
but  is  not  sufficient  to  exclude  every  other 
hypothesis  than  that  of  the  guilt  of  the  de- 
fendant. It  was  error  to  overrule  the  motion 
for  a  new  trial. 

Error  from  Superior  Court,  Pulaski  (Toun* 
ty ;  Eschol  Graham,  Judge. 

W.  L.  Avery  was  convicted  of  manufactur- 
ing liquor,  and  he  brings  error.     Reversed. 

H.  E.  Coates,  of  Hawldnsville,  and  Jere  M. 
Moore,  of  Montezuma,  for  plaintiff  In  error. 

M.  H.  Boyer,  Sol.  Gen.,  of  HawldnsviUe^ 
for  the  State. 

LL*KE,  J.    Judgment  reversed. 

BROYLES,  0.  J.,  and  BLOODWORTH,  J., 
concur. 


4t»For  other  cases  see  same  topic  and  KEY-NUMBER  in  aU  Key-Numbered  DigesU  and  Indexes 
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STALLINGS  v.  STATE.    <No.  12697.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  16,  1921.) 

(SyUahus  by  the  Court.) 

Criminal  law  (S=>I160  —  Judgment  afflrmed 
when  circumstantial  evidenoe  sufficient  and 
verdict  approved  by  trial  Judge. 

The  motion  for  a  new  trial  contains  onl.v 
the  usual  general  grounds;  the  evidence,  whili- 
circumstantia],  was  sufficient  to  exclude  every 
reasonable  hypothesis  save  that  of  the  de- 
fendant's guilt;  and  the  finding  of  the  Jury 
was  approved  by  the  trial  Judge. 

Error  from  Superior  Court,  Sumter  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Armeta  Stallings  was  convicted  of  an  of- 
fense, and  she  brings  error.    Afflrmed. 

W.  T.  Lane  &  Son,  of  Americus,  for  plain- 
tiff In  error. 

Jule  Felton,  SoL  Gen.,  of  Montezuma,  for 
the  State. 

BROYLES,  C.  J.    Judgment  afflrmed. 
LUKE  and  BLOODWOBTH,  JJ.,  concur. 

(27  Oa.  App.  666) 

KEESE  V.  MIZE.    (No.  12609.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  18,  1921.) 

(ByUabus  hy  the  Court) 

1.  Appeal  and  error  ^=>302(3)— Grounds  of 
motion  not  oompiete  In  themselves  not  oon- 
sidered. 

Under  repeated  rulings  of  the  Supreme 
Court  and  of  this  court,  a  special  ground  of  a 
motion  for  a  new  trial  must  be  complete  and 
imderstandable  within  itself,  and  will  not  be 
considered  where  it  cannot  be  understood  with- 
out a  reference  to  the  brief  of  evidence  or  some 
other  portion  of  the  record.  Under  this  ruling 
the  first  two  special  grounds  of  the  motion  for 
a  new  trial,  complaining  of  the  admission  of 
specified  evidence,  cannot  be  considered,  as 
they  are  not  complete  within  themselves,  and 
this  court  is  unable  to  determine,  without  an 
examination  of  other  parts  of  the  record, 
whether  the  admission  of  the  evidence  com* 
plained  of  was  harmful  to  the  movant. 

2.  Trial  ^=s»295(l)  —  Exoerpts  from  charge 
considered  in  the  light  of  whole  charge  and 
the  facts. 

The  excerpt  from  the  charge  of  the  court, 
complained  of  in  the  third  special  ground  of 
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the  motion  for  a  new  trial,  when  considered  in 
the  light  of  the  charge  as  a  whole  and  the  facts 
of  the  case,  is  not  error  for  any  reason  as- 
signed. 

3.  Charge  on  rescission  held  authorized. 

There  was  some  evidence,  both  direct  and 
circumstantial,  which  authorized  the  charge 
upon  the  subject  of  rescission  of  contracts. 

4.  Appeal  and  error  ^=?>302(4)— TrIaJ  ^=^242 
^Confusing  oliarge  may  be  refused;  motion 
held  not  to  show  charge  tendered  before 
Jury's  retirement. 

It  is  never  error  for  the  court  to  refuse  to 
give  a  written  request  to  charge  where  part  of 
the  request  is  so  worded  that  it  would  be  con- 
fusing to  the  jury.  In  the  instant  case  com- 
plaint is  made  that  the  court  refused  a  request 
to  charge;  "If  you  believe  that  Keese  refused 
to  sell  to  Mr.  Mize  because  of  his  inability  to 
give  security,  does  not  prevent  an  immediate 
sale  by  him,  Keese,  of  the  same  property  to 
tlie  wife  of  Mr.  Mize.  If  you  believe  that  the 
same  was  made  direct  to  Mrs.  Mize  for  the  rea- 
son that  her  husband  could  not  give  valid  se- 
curity, this  would  be  a  valid  sale  and  she  would 
be  bound  by  it.'*  The  first  sentence  in  this 
requested  charge  is  so  worded  that  it  would 
have  been  confusing  to  the  jury.  Furthermore, 
it  does  not  affirmatively  appear  from  this 
ground  of  the  motion  that  tiie  request  was 
tendered  to  the  court  before  the  jury  had  re- 
tired to  consider  their  verdict.  The  statement 
in  the  ground  that  it  was  tendered  '^Ji  proper 
time"  is  a  mere  conclusion  of  the  movant,  and 
does  not  come  up  to  the  rule.  Jones  v.  West- 
ern &  Atlantic  R.  Co.,  23  Ga.  App.  r^(3), 
99  S.  E.  388. 


5.  Appeal  and  error  ^=»  1005  (2)— Verdict  sv^p- 
ported  by  evidence  and  approved  by  trial 
judge  not  disturbed. 

There  was  some  evidence  which  authorized 
the  verdict,  and,  the  trial  court  having  approved 
the  finding  of  the  jury  and  no  reversible  error 
of  law  appearing,  this  court  la  without  authori- 
ty to  interfere. 

Error  from  Superior  Court,  Clarke  Coud- 
ty;  Blanton  Fortson,  Judge. 

Action  between  J.  S.  Keese  and  Mrs.  S. 
E.  Mize.  Judgment  for  the  latter,  and  the 
former  brings  error.    Afflrmed. 

H.  M.  Rylee  and  Shackelford  &  Meadow, 
all  of  Athens,  for  plaintiff  in  error. 

W.  M.  Smith,  of  Athens,  for  defendant  in 
error. 

BROYLES,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  ooncor. 


^s»For  otber  cases  see  same  topic  and  KEY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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(28  Ga.  App.  101) 

MURRAY  V.  STATE.     (No.   12827.) 

(Court  of  Appeals  of  Georgia*  Diyision  No.  1. 

Jan.  18,  1922.) 

(SyU<ihu9   hy   ihe   Court,) 

1.  Criminal  law  <9==>828— Failure  to  give  f slier 
liwtruction  oi  elroumstantiai  evidence  not 
error  in  absence  of  written  request. 

The  judge,  haying  given  in  charge  to  the 
jury  the  language  of  the  Penal  Code  as  to  cir- 
cumstantial evidence  (Pen.  Code  I&IO,  {§  1009, 
1010),  did  not  err,  in  the  absence  of  a  proper 
and  timely  written  request,  in  failing  to  charge 
more  fully  on  that  subject.  Seats  v.  State, 
122  Ga.  173(3),  50  S.  E.  65;  McNaughton  v. 
Stote,  136  Ga.  614(5),  71  S.  E.  1038;  White 
v.  State,  25  Ga.  App.  426,  103  S.  E.  742. 

2.  Criminal  law  ^=»II72(7)— Instniotlon  to  ac- 
quit If  Jury  found  defendant's  oententlons  to 
be  true  not  error  harmful  to  defendant. 

It  was  not  error  harmful  to  the  defendant 
for  the  court  to  charge  as  follows:  "If  you  find 
from  the  evidence,  or  the  defendant's  state- 
ment, that  the  contentions  of  the  defendant  arS 
true,  you  should  acquit  the  defendant" 

3.  Criminal  law  ^=9823(9)  —  Instmotlon  that 
nnexplatned  recent  possession  of  stolen  prop- 
erty was  strong  oiroumstanoe  not  error  In 
view  of  other  instruction. 

The  judge  did  not  err  in  instructing  the 
jury  that  *'the  recent  possession  of  stolen 
property,  unexplained,  is  a  strong  circumstance 
to  be  considered  by  them."  (Bloodworth,  J., 
dissenting.) 

4.  Crgmlnal  law  ^=>829(i)— Refusal  of  r^ 
quested  charges  covered  by  that  given  not 
error. 

So  far  as  they  were  legal  €md  .pertinent,  the 
requests  to  charge  embodied  in  grounds  7  and 
10  of  the  motion  for  a  new  trial  were  suffi- 
ciently covered  by  the  charge  given. 

5.  Criminal  law  ^=>762 (3)— Instruction  refer- 
ring to  car  as  stolen  properiy  refused  as 
expressing  or  Intimating  opinion. 

The  judge  properly  refused  to  give  to  the 
jury  the  requested  instryctaons  set  out  in 
ground  8  of  the  motion  for  a  new  trial.  For 
him  to  have  told  the  jury,  *'If  you  find  in  this 
case  that  a  car  stolen  from  Dr.  Mitchell,"  etc., 
would  have  been  to  express  or  intimate  what 
had  been  proved,  and  would  have  been  a  di- 
rect violation  of  section  1058  of  the  Penal 
Code  of  1910. 

6.  Refusal  of  requested  Instructions  not  error. 

There  is  no  merit  in  ground  9  of  the  motion 
for  a  new  trial,  as  to  the  refusal  to  give  re- 
quested instructions  upon  the  presumption  from 
possession  of  stolen  property. 

7.  Criminal  law  <S=s>695(6),  1064(1)— Evidence 
properiy  admitted  when  all  not  subject  to  ob- 
jections made;  ground  of  motion  for  new 
trial  should  be  complete  and  understandable 
In  itself. 

For  no  reason  urged  at  the  time  of  its  in- 
troduction was  all  the   evidence   embodied  in 


ground  11  of  the  motion  for  a  new  trial  inad- 
missible, and  it  was  offered  en  bloc.  Besides, 
this  ground  of  the  motion  for  a  new  trial  is 
not  complete  and  understandable  wi^out  ref- 
erence to  other  parts  of  the  record. 

Error  from  Superior  CJourt,  Ware  County; 
J.  I.  Summerall,  Judge. 

Clyde  Murray  was  convicted  of  an  offense^ 
and  be  brings  error.    Affirmed. 

James  R.  Thomas,  of  Jesup,  and  Paricer  & 
Parker,  of  Waycross,  for  plaintiff  in  error. 

A.  B.  Spence,  Sol.  Gen.,  of  Waycross,  for 
the  State. 

BLOODWORTH,  J.  [1-7]  The  third  head- 
note  only  will  be  discussed.  In  connection 
therewith,  the  following  is  the  opinion  of  the 
majority  of  the  court: 

"In  Cuthbert  y.  State,  8  Ga.  App.  eOO,  00  S. 
E.  322;  Gravitt  v.  State,  114  Ga.  842,  40  & 
E.  1003,  88  Am.  St  Rep.  63;  and  Harria  ▼. 
State,  18  Ga.  App.  710(2),  90  S.  B.  370— the 
charge  excepted  to  in  each  case  was  material- 
ly different  from  the  charge  complained  of  in 
this  case.  In  the  Cuthbert  Case  and  in  each  of 
the  other  cases  referred  to  the  charge  was  to 
the  effect  that  the  presumption  of  guilt  aris- 
ing from  the  unexplained  recent  possession  of 
stolen  property  was  a  presumption  of  law, 
whereas  it  is  only  a  presumption  of  fact  to  be 
passed  upon  and  determined  by  the  jury;  but 
in  the  instant  case  the  jury  were  clearly  told 
that  the  presumption  was  only  one  of  fact,  to 
be  passed  on  by  them,  and  was  not  one  of  law. 
It  is  true  that  in  the  beginning  of  his  charge 
on  the  question  of  recent  possession  the  judge 
did  say  that  the  recent  unexplained  possession 
of  stolen  property  is  a  strong  circumstance 
to  be  considered  by  the  jury,'  but  this  was 
merely  a  statement  (and  a  true  statement)  of 
an  abstract  principle  of  law.  When  the  court 
got  down  to  the  facts  of  the  case  he  charged 
only  that  such  possession  was  a  'circumstance' 
to  be  considered  by  them  and  which  authorized 
them  to  find  the  defendant  guilty." 

The  excerpt  from  the  charge  discussed  in 
the  foregoing  opinion  of  the  majority  of  the 
court  is  as  follows: 

"I  charge  you  that  the  recent  possession  of 
stolen  property,  unexplained,  is  a  strong  cir* 
cum  stance  to  be  considered  by  the  jury.  It 
raises  no  presumption  of  guilt  as  a  matter  of 
law." 

The  writer  thinks  that  in  thus  charging  the 
jury  the  judge  committed  reversible  error. 
Let  it  be  borne  in  mind  that  the  word  "re- 
cent," as  used  in  connection  with  the  pre- 
sumption arising  from  possession  of  stolen 
goods,  is  a  relative  term,  and  not  capable  of 
exact  or  precise  definition,  and  varies  within 
a  certain  range  with  the  conditions  of  each 
particular  case,  and  is  usually  a  question 
of  fact  for  the  jury ;  and  a  time  which  might 
be  construed  as  recent  under  one  state  of 
facts  would  not  be  so  under  another  and  dif- 
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f ei^nt  state  of  facta.  See  Wblte  v.  State,  72 
Ala.  195,  200;  Jenkins  ▼.  State,  02  Wis.  49, 
21  N.  W.  232,  288.  See,  In  this  connection. 
Pool  V.  Warren  County,  123  Ga.  205  (2),  200, 
51  S.  E.  828.  The  exception  to  the  excerpt 
ftom  the  charge  heretofore  quoted  is  as  fol- 
lows: 

"Movant  shows  that  said  charge  was  er- 
roneous and  was  exceedingly  harmful  to  the 
accused,  in  that  the  use  of  the  word  'strong' 
unduly  impressed  the  jury  with  the  presump- 
tion arising  from  the  possession  of  stolen 
property,   and  amounted   to  an  expression  of 


''Recent  possession  of  stolen  goods,  wiwplain^ 
ed,  is  a  strong  circumstance  to  be  considered 
by  the  jury,  but  raises  no  presumption  of  guilt 
as  a  matter  of  law."    (ItaUcs  mine.) 

See,  also,  Cuthbert  ▼.  State,  3  Ga.  Ai^. 
602,  60  S.  B.  822. 

Bnt  it  is  frequently  true  that  the  language 
used  in  the  opinion  of  a  reviewing  court  is 
not  appropriate  for  use  by  a  judge  in  charg- 
ing a  jury.  See  Macon  Ry.  &  Light  Go.  ▼. 
Vining,  123  Ga.  772.  51  S.  B.  719. 

It  Is  undoubtedly  true  that  the  recent  pos- 


opinion  by  the  court  as  to  the  weight  of  such  session  of  stolen  property,  unaccounted  for, 
presumption,  and  that  said  charge  took  from  )  ^^1  raise  a  presumption  of  guilt,  but  this 
the  jury  the  right  to  determine  the  weight  of  is  a  presumption  of  fact,  and  not  of  law,  and, 
the  presumption  that  arises  from  the  posses-   being  a  presumption  of  fact,  it  should  be 


sion  of  stolen  property,  which  differs  in  differ- 
ent cases  and  depends  on  many  circumstances, 
all  of  which  are  to  be  considered  by  the  jury 
and  determined  by  it.     Said  charge  was  error 


drawn  by  the  jury,  and  not  by  the  court. 
Whether  this  presumption  is  weak  or  strong 
will  depend  upon  the  facts  of  the  particular 


because  it  was  for  the  jury  to  say  whether  in ;  case.  In  August  v.  State,  11  Ga.  App.  798 
this  particular  case  the  presumption  arising  !  (4),  76  S.  E.  164,  referring  to  the  presumption 
*from  the  possession  of  stolen  property  was  a  arising  from  the  possession  of  stolen  prop- 
weak  presumption  or  a  strong  presumption 
against  the  defendant.  This  error  was  not  cor- 
rected, cured,  or  relieved  by  any  part  of  the 
general  charge." 


The  writer  thinks  that  this  excerpt  from 
the  charge  is  subject  to  the  criticism  lodged 
against  it. 

In  Mill  V.  State,  2  Ga.  App.  398  (2),  58  S.  B. 
673,  the  following  general  principle  was  an- 
nounced: 

"The  only  appropriate  charge  in  a  criminal 
case  on  the  subject  of  the  weight  of  evidence 
is  the  fundamental  priucfple  that  the  state  is 
required  to  prove  the  guilt  of  the  accused  be- 
yond a  reasonable  doubt*' 

It  is  easy  to  see  how  the  learned  judge 
who  presided  in  the  trial  of  the  present  case 
was  led  into  error  by  expressions  found  in 
reported  cases  of  this  court,  the  Supreme 
Court  and  other  courts.  In  Gravitt  v.  State, 
114  Ga.  842,  40  S.  B.  1003,  88  Am.  St  Rep. 
63,  the  Supreme  Ck>urt,  quoting  from  Jones 
V.  State,  105  Ga.  650,  31  S.  E.  575,  said: 

'*It  is  true  that  the  possession  of  goods  stol- 
en at  the  time  of  the  commission  of  a  burglary 
is  but  a  circumstance.  If  it  Is  recent,  it  is, 
when  unexplained^  a  very  strong  circumstance 
tending  to  show  the  guilt  of  the  possessor,  and 
it  is  sufficient  to  put  the  burden  of  explaining 
the  possession  on  the  person  charged  with  the 
offense."     (Italics  mine.) 

In  the  Jones  Case,  on  page  651  of  105  Ga.,' 
on  page  575  of  31  S.  B.,  Mr.  Justice  Little 
said: 

'*As  we  have  seen,  such  possession  is  but  a 
circumstance,  and  the  jury  should  have  heen 
90  told,  and  further  properly  charged  that  the 
ujeiffht  to  he  given  to  thie  oircumstanoe  depend- 
ed  upon  the  nature  of  the  property,  how  recent^ 
ly  it  had  heen  stolen,  and  8uch  other  principlee 
of  law  as  illustrated  the  value  of  the  evidence.** 

This  court,  In  Harris  v.  State,  18  Ga.  App. 
712  (2),  90  S.  E.  371,  said: 


erty,  this  court  held: 

"It  is  a  presumption  arising  out  of  fact,  and 
is  therefore  a  matter  for  the  jury,  *  *  *  as 
is  the  satisfactoriness  of  the  explanation." 

See  Lester  v.  State,  106  Ga.  371,  32  S.  B. 
335. 

In  Cuthbert  v.  State,  supra.  Chief  Judge 
Hill  said,  at  page  604  of  8  Ga.  App.,  at  page 
324  of  60  S.  B.: 

"From  all  these  decisions  we  think  that  the 
proper  rule  on  this  question  is  that  any  pre- 
sumption that  may  be  drawn  from  the  unex- 
plained possession  of '  the  fruits  of  a  crime 
which  has  been  recently  committed  is  a  pre- 
sumption of  fact  merely.  In  other  words,  it 
is  only  the  inference  that  one  fact  may  exist 
from  the  proof  of  another,  and  does  not  amount 
to  a  rule  of  law.  The  facts  which  must  be 
proved  before  this  presumption  arises  clearly 
make  it  evidentiary  in  diaracter.  Before  the 
presumxytion  can  arise,  such  possession  must 
be  recently  after  the  commission  of  the  crime. 
What  would  be  a  recent  possession  is  in  all 
cases  a  question  for  the  jury,  to  be  determined 
very  largely  from  the  character  and  nature  of 
the  property  stolen.  In  other  words,  what  is 
recent  possession  cannot  be  absolutely  deter- 
mined by  any  rule  of  law.  The  determination 
does  not  depend  merely  upon  the  lapse  of  time, 
but  depends  also  upon  the  nature  of  the  ar- 
ticle stolen,  and  whether  they  are  of  a  kind 
likely  to  pass  rapidly  from  hand  to  hand,  or 
are  such  as  the  party  might,  from  his  habits 
of  life  or  the  nature  of  his  vocation,  become 
innocently  possessed  of.  The  weight  of  this 
presumption,  whether  recent  or  otherwise,  de- 
pends very  largely  upon  the  character  of  the 
property  stolen  and  the  character  of  the  pos- 
sessor. If  the  property  was  such  that  it  passed 
readily  from  hand  to  hand,  or  such  as  the  ac- 
cused might  reasonably  have  had  in  his  posses- 
sion, the  presumption  might  justly  be  regarded 
as  weak.  But  if  the  property  was  such  as  did 
not  readily  pass  from  hand  to  hand,  and  was 
such  as  the  accused  could  not  be  ordinarily 
expected  to  have  in  his  possession,  the  pre- 
sumption would  be  strong.    All  these  facts  and 


420 


110  SOUTHEASTERN  REPOB^TfiB 


(9ft« 


circumstances  are  to  be  determined  by  the  jary, 
and  are  to  be  considered  by  them  in  coming  to 
their  condnsion.  The  vice  in  the  charge  sub 
judice  is  that  the  -court  treated  the  circum- 
stances indicating  guilt,  and  from  which  the 
jury  might  infer  guilt,  as  drcumstances  which 
the  law  considered  sufficient  to  justify  the 
assumption  of  guilt.  Such  instruction  was 
tantamount  to  telling  the  jury  that  a  deduction 
which  they  were  authorized  to  draw  from  proof 
of  certain  facts  was  more  than  a  mere  infer- 
ence from  facts,  and  that  the  proof  of  such 
facts  constituted  a  legal  assumption  of  guilt. 
Hie  facts  in  this  case  from  which  the  jury  were 
authorized  to  infer  guilt  were  quite  strong  and 
convincing  as  matter  of  evidence,  but,  however 
strong  and  convincing,  they  did  not  take  the 
question  of  guilt  out  of  the  realm  of  evidence 
and  place  it  in  the  realm  of  lawJ 


f» 


For  the  judge  to  charge  the  jury  in  this 
case  that  "the  recent  possession  of  stolen 
property,  unexplained,  is  a  strong  circum- 
stance to  be  considered  by  them"  (italics 
mine),  is  for  him  to  invade  the  province  of 
the  jury,  and  determine  for  them  whether  the 
"recent"  possession  was  near  to  or  remote 
from  the  time  the  property  was  stolen,  wheth- 
er or  not  the  property  was  such  that  it 
would  readily  pass  from  hand  to  hand,  and 
was  or  was  not  snch  as  the  accused  could  be 
ordinarily  expected  to  have  in  his  possession. 
All  these  are  questions  to  be  determined  by 
the  jury.  In  McAfee  v.  State,  68  Ga.  823,  It 
was  held: 


((1 


'Possession  of  stolen  goods  shortly  after  the 
commission  of  a  larceny,  if  unexplained  and  un- 
accounted for,  will  furnish  a  basis  for  a  verdict 
of  guilty  against  the  person  so  found  in  posses- 
sion. The  nearer  the  possession  to  the  time  of 
the  larceny,  the  stronger  will  be  the  inference 
of  guilt;  and  the  question  of  the  reatiU  of  the 
lapse  of  time  is  for  the  jury"    (Italics  mine.) 

From  the  rulings  in  the  cases  cited  above 
the  writer  thinks  the  judge  erred  in  giving 
in  charge  to  the  jury  the  excerpt  which  we 
have  just  been  discussing.  This  error  was 
not  cured  even  though  the  judge,  in  a  sub- 
sequent portion  of  his  charge,  did  correctly 
instruct  the  jury  on  this  subject. 

"Where  an  erroneous  instruction  is  given  on 
a  material  issue,  the  error  is  not  rendered 
harmless  by  a  subsequent  statement  of  the 
judge  that  he  has  given  the  correct  rule  in  an- 
other xmrt  of  his  charge.  He  must  make  it 
plain  and  clear  to  the  jury  that  the  first  in- 
struction was  incorrect  and  is  expressly  re- 
tracted, and  that  the  subsequent  statement  is 
correct  and  is  substituted  for  the  incorrect  one; 
and  it  must  appear,  therefore,  that  the  jury 
could  not  have  been  misled  or  confused  by  the 
two  inconsistent  atatements."  Pelham  Mfg. 
Co.  V.  Powell,  6  Ga.  App.  308  (4),  64  S.  B. 
Ilia 

See  White  v.  State,  24  Ga.  App.  122,  126, 
1(X)  S.  E.  9,  and  cases  cited. 
If,  under  the  ruling  of  the  majority  of 


the  court  in  this  case,  the  Judge,  under  cer- 
tain conditions,  could  tell  the  jury  that  "the 
recent  possession  of  stolen  property,  unex- 
plained, is  a  strong  circumstance  to  be  con- 
sidered by  them,  surely  he  could  tell  them,, 
under  different  conditions  and  where  in  hi^ 
opinion  the  facts  authorized  it,  that — 

"If  the  property  was  such  that  it  passed 
readily  from  hand  to  hand,  or  such  as  the  de- 
fendant might  reasonably  have  in  his  possea- 
sion,  this  presumption  might  fuetly  he  regarded 
as  weak,"    (Italics  mine.) 

For  the  judge  so  to  charge  would  be  to 
invade  the  province  of  the  jury  and  for  him 
to  express  or  intimate  what  had  been  proved, 
and  would  be  a  direct'  violation  of  section 
1058  of  the  Penal  Code  of  1910  (Civil  Code, 
§  4863). 

In  the  opinion  of  a  majority  of  the  court 
the  judgment  should  be  affirmed. 

BROYLES,  O.  J.,  and  I/UEOB,  J.,  concur. 

BLOODWORTH,  J.,  dissents. 


(2S  Ga.  App.  120) 
MAXWELL  V.  STATE.     (No.  13046.) 

(Court  of  Appeals  of  Georgia,  Dlviaion  No.  1. 

Jan.  18,  1922.) 

(Syllabus  5y  the  Court.) 

I.  Criminal    law    $=s>923 (4) —Relationship    of 
Juror  to  aooused  not  ground  for  new  trial. 

"A  new  trial  will  not  be  granted  in  a  crim- 
inal case  because  of  the  relationship  within 
the  prohibited  degrees  of  a  juror  to  the  ac- 
cused, although  such  relationship  was  unknown 
to  the  accused  and  his  counsel  until  after 
▼erdict."  Downing  y.  State,  114  Ga.  30(1),  89 
S.  E.  927;  Barnes  ▼.  State,  17  Ga.  App.  266(2), 
86  S.  E.  461. 


2.  Criminal  law  ^s» 1 160— Judgment  atllrmedy 
when  evidence  oonflloting,  and  verdict  ap- 
proved by  trial  Judge. 

No  error  of  law  is  shown  to  have  been  com- 
mitted; the  jury,  who  are  the  final  arbiters 
where  there  is  conflicting  evidence,  believed 
that  of  the  state;  the  trial  judge  approved  their 
finding;  and  the  judgment  is  affirmed. 

Error  from  Superior  Court,  Wilkes  Coun- 
ty;  B.  T.  Shurley,  Judge. 

W.  Li.  Maxwell  was  convicted  of  an  otfense^ 
and  he  brings  error.    Aflirnied. 

Hugh  E.  Combs  and  Wm.  Wynne,  both  of 
Washington,  Ga.,  for  plaintiff  in  error. 

M.  L.  Felts,  Sol.  Gen.,  of  Warrenton,  for 
the  State. 

BLOODWORTH,  J.    AfBpmed. 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 


^s^For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Dlgestn  and  Indezoa 
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MAXWELL  V.  STATE.     <N0.   13047.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1922.) 

(SyUdbua  hy  the  Court,) 

1.  Criminal    law    <!=s>923(4)— Raiaitlonship    of 
Juror  to  defendant  not  cause  for  new  trial. 

The  fact  that  a  juror  in  a  criminal  case 
is  related  within  the  prohibited  degree  to  the 
defendant  is  not  cause  for  a  new  trial,  although 
the  relationship  was  unlcnown  to  the  defendant 
or  his  counsel  until  after  the  verdict.  Mc- 
Crimmon  v.  State,  126  Ga.  560(2),  56  S.  B.  481. 

2.  Criminal  law  ^s»935(l)— New  trial  property 
denied,  when  verdict  authorized  by  evidence. 

The  verdict  was  amply  authorized  by  the 
evidence,  and  the  court  did  not  err  in  overrul- 
ing the  motion  for  a  new  trial. 

Error  from  Superior  Court,  WiUses  Coun- 
ty;  E.  T.  Shurley,  Judge. 

W.  L.  Maxwell  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Hugh  E.  Combs  and  Wm.  Wynne,  both  of 
Washington,  Ga.,  for  plaintiff  in  error. 

M.  Lw  Felts,  Sol.  Gen.,  of  Warrenton,  for 
the  State. 

BROYLBS,  C.  J.    Judgment  affirmed. 
LUKE  and  BLOODWOBTH,  JJ.,  concur. 


(27  Ga.  App.  633) 

HAMLIN    V.    STATE.      (No.    12763.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  17,  1921.    Rehearing  Denied 

Dec.  13,  1J>21.) 

(8yllaJ)ii8   hy  Editorial  Staff,) 

1.  Jury  (@=:990<>Relatlon8hIp  to  one  with  de- 
fendant and  prosecutinq  witness  at  time  of 
assault  does  not  disqualify. 

Relationship  to  a  woman  who  was  with  de- 
fendant, the  prosecuting  wituess,  aud  others  in 
an  automobile  on  the  occasion  when  it  was 
claimed  that  an  asBault  was  committed,  but 
who  was  not  the  prosecutor,  and  whose  only 
connection  with  the  case  was  as  a  witness,  did 
not  disqualify  jurors,  where  it  was  not  con- 
tended that  any  assault  was  committed  on  her. 

2.  Jury  (g=>Ma(6)~Ruling  that  relationship  did 
not  disqualify  cannot  be  complained  of,  where 
relationship  not  shown  and  none  of  Jurors 
challenged. 

A  ruling  that  jurors  were  not  disqualified 
because  of  relationship  to  a  certain  person 
cannot  be  complained  of,  where  it  was  not 
Rho^vTi  that  any  of  the  jurors  were  in  fact  re- 
lated, and  no  objection  was  made  to  any  in- 
diviuual  juror,  and  none  of  them  were  chal- 
lenged because  of  such  relationship,  under  Pen. 
Code  1910,  f  909. 


3.  Rape  ^=»54(l)— Teatlmony  of  victim  of  as- 
sault with  Intent  to  rape  need  not  be  cor- 
roborated. 

A  conviction  for  assault  with  intent  to  rape 
may  rest  on  the  uncorroborated  testimony  of 
the  alleged  victim,  if  credible  to  the  jury. 

4.  Criminal  law  ^=:»l  1 60— Verdict  supported  by 
evidence,  and  approved  by  trial  Judge,  not 
disturbed. 

Where  the  verdict  was  not  unsupported  by 
evidence  and  has  the  approval  of  the  trial  judge, 
the  Court  of  Appeals  will  not  interfere  with  it. 

EJrror  from  Superior  Court,  Brooks  Coun- 
ty; W.  E.  Thomas,  Judge. 

J.  L.  HamUn  was  convicted  of  assault 
with  intent  to  rape,  and  he  brings  error. 
Alhrmed. 

John  R.  Cooper  and  W.  O.  Cooper,  Jr., 
both  of  Macon,  for  plaintiff  in  error. 

C.  BS.  Hay,  Sol.  Gen.,  of  ThomasviUe,  and 
Dan  R.  Bruce,  of  Valdosta,  for  the  State. 

BLOOD  WORTH.  J.  [1,2]  The  first  ground 
of  the  amendment  to  the  motion  for  a  new 
trial  alleges  that — 

**Tbe  court  erred  in  ruling  and  deciding  that 
none  of  the  jurors  put  on  the  defendant  were 
di8qu»Hfied  because  of  their  relationship  to 
Miss  Rozier.** 

It  does  not  appear  that  Miss  Rozier  was 
the  prosecutor.  Her  only  connection  with 
the  case  was  as  a  witness  for  the  state.  The 
judge  properly  ruled  that  he  could  not  hold 
any  juror  disqualified  because  of  relation- 
ship to  Miss  Rozier,  unless  it  was  shown 
that  "some  assault,  or  that  It  was  contended 
that  some  assault,  had  been  made  upon  her 
at  the  time  and  place  alleged  in  the  indict- 
ment," and  also  that  "the  mere  tAct  that 
Miss  Rozier  happened  to  go  out  in  the  car 
with  the  young  lady  alleged  in  the  Indict^ 
ment,  with  the  defendant  and  others,  on 
some  particular  day  or  night  at  some  par- 
ticular locality,  and  without  more,  would  not 
disqualify  the  juror  related  to  Miss  Rozier; 
it  would  have  to  be  more  than  that."  More- 
over, it  was  not  shown  that  any  of  the  ju- 
rors were  in  fact  related  to  Miss  Rozier. 
Indeed,  no  objection  was  raised  to  any  in- 
dividual juror,  nor  was  one  of  them  chal- 
lenged because  of  his  relationship  to  her. 
See  Penal  Code,  §  999;  Williams  v.  State, 
23  Ga.  App.  518  (1),  98  S.  E.  557,  and  cases 
cited. 

The  second  ground  of  the  amendment  to 
the  motion  for  a  new  trial  complains  that — 

"The  court  erred  in  curtailing  the  cross-ex- 
amination of  Mr.  Cooper  (counsel  for  plain- 
tiff in  error)  when  he  was  cross-exaniining 
the  main  witness.  Miss  Redding.*' 

The  record  shows  that  the  court  was  jus- 
tified each  time  that  he  interrupted  cpunsel, 
and   that  he  did   nothing   to   "curtail   the 
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cross-examination."  The  direct  evidence  of 
this  witness  covers  about  3%  pages  only  of 
the  record,  while  the  cross-examination  cov- 
ers nearly  twice  as  much. 

[3]  The  third,  fourth,  fifth,  and  sixth 
grounds  of  the  amendment  to  the  motion  for 
a  new  trial  are  based  upon  the  refusal  of 
the  Judge  to  charge  that,  in  order  to  convict 
the  defendant  of  assault  with  intent  to  rape, 
the  testimony  of  the  woman,  the  alleged  vic- 
tim in  the  case,  will  not  be  suflBcient  alone, 
but  must  be  corroborated  by  other  witnesses. 
This  was  not  error.  In  Fields  v.  State,  2 
Ga.  App.  41  (1),  58  S.  E.  327,  this  court  held : 


««i 


*In  the  charge  of  assault  with  intent  to 
rape,  the  credit  to  be  attached  to  the  testimony 
of  the  injured  female  is  a  matter  wholly  for 
the  jury.  If  such  witness  is  credible  to  the 
jury,  corroboration  of  her  testimony  is  unneces- 


sary 


tt 


See,  also,  Scott  v.  State,  3  Ga.  App.  479,  60 

S.  E.  112. 

[4]  The  verdict  is  not  without  evidence 
to  support  it  and  has  the  approval  of  the 
trial  judge,  and  this  court  will  not  Interfere 
with  it. 

Judgment  affirmed. 

BROYLES,  O.  J.,  and  LUKE,  J.,  concur. 


(27  Ga.  App.  659) 

LONG  et  al.  v.  FARMERS'  HARDWARE  CO. 

(No.  12461.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1 

Nov.  18,  1921.) 

(SyllahiM  by  EditoHal  Staff.) 

1.  Appeal  and  error  ^=»302(3)— Grouiids  of 
motion  not  stating  why  evidence  was  ex- 
oluded,  or  why  Its  exclusion  was  error,  not 
considered. 

Grounds  of  a  motion  for  a  new  trial,  com- 
plaining of  the  rejection  of  evidence,  are  not 
in  proper  form  for  consideration,  where  they 
do  not  show  why  the  evidence  was  excluded, 
nor  point  out  why  its  exclusion  was  error. 

2.  Evidence  ^=:>3d7(l)~Varying  written  con- 
tract properly  excluded. 

Evidence  which  would  have  varied  the  terms 
of  the  written  contract  which  was  the  basis  of 
the  suit  wcs  properly  excluded. 

3.  Evidence  ^=»413— As  to  change  of  batteries 
by  seller  properly  excluded  In  action  on  pur- 
chase-money note. 

In  an  action  on  a  note  for  the  difference  be- 
tween a  battery  belonging  to  an  outfit  pur- 
chased by  defendant  and  a  larger  battery  de- 
sired by  him,  evidence  that  the  first  battery  was 
too  small,  and  plaintiff  tooli  it  out  and  in- 
stalled a  new  battery,  for  which  the  note  was 
given,  was  properly  excluded,  where  it  was  not 
claimed  that  the  new  battery  was  defective, 
or  not  what  defendant  desired. 


Error  from  City  Court  of  Miller  County; 
W.  I.  Geer,  Judge. 

Action  by  the  Farmers*  Hardware  Com- 
pany against  C.  C.  Long  and  otbers.  Judg- 
ment for  plaintitf,  and  defendants  bring  er- 
ror.    Affirmed. 

N.  L.  Stapleton,  of  Colquitt,  for  plaintiffs 
in  error. 

P.  D.  Bich,  of  Colquitt,  for  defendant  in 
error. 

BLOODWORTH,  J.  This  was  a  suit  on 
two  promissory  notee,  one  for  $316.62  and  the 
other  for  $51.44.  At  the  trial  the  two  notes 
were  introduced  in  evidence,  and,  after  re- 
pelling certain  evidence  offered  by  the  de- 
fendant, the  court  directed  a  verdict  for  the 
plaintiff.  The  defendant  filed  a  motion  for 
new  trial,  which  was  overruled,  and  he  ex- 
cepted. 

[1]  Two  of  the  special  grounds  of  the  mo- 
tion for  a  new  trial  eoihplain  of  the  rejec- 
tion of  evidence,  but  neither  of  them  gives 
the  reason  why  it  was  excluded,  nor  points 
out  why  its  exclusion  was  error.  Therefore 
these  grounds  are  not  in  proper  form  for 
consideration  by  this  court  Summerlin  v. 
State,  25  Ga.  App.  568  (1-b),  103  S.  B.  832. 
See,  also,  Central  of  Ga.  Ry.  Co.  v.  Jaques, 
23  Ga.  App.  3J>«  (2),  98  S.  B.  357;  Steed  v. 
Cruise,  70  Ga.  168  (4). 

[2]  However,  the  exclusion  of  this  evidence 
was  not  error  because:  (a)  The  effect  of  the 
evidence  embodied  in  the  first  of  these  spe- 
cial grounds  would  be  to  vary  the  terms  of 
the  written  contract  which  is  the  basis  of 
tlie  suit,  and  this  evidence  was  properly  ex- 
cluded from  the  consideration  of  the  jury. 
The  terms  of  the  note  are  practically  the 
same  as  those  in  the  note  sued  on  in  Outlaw 
V.  Parlt  Live  Stodc  Co.,  20  Ga.  App.  776,  93 
S.  E.  310,  and  the  ruling  in  that  case,  that 
**the  court  did  not  err  in  rejecting  the  oral 
testimony  offered  to  vary  the  terms  of  a. 
written  contract  which  was  the  basis  of  the 
suit,"  is  controlling  here. 

[3]  (b)  The  court  properly  ruled  out  the 
evidence  copied  in  the  second  of  these  spe- 
cial grounds.  The  plea  alleged  that  the  note 
for  $51.44  was  "for  the  difference  between 
the  small  battery  which  belonged  to  the 
above-stated  outfit  (for  which  the  larger  note 
was  given)  and  a  larger  battery  which  de- 
fendant desired."  The  evidence  showed 
that  "the  battery  that  was  put  In  the  store 
was  too  small  for  that  purpose,  and  the 
plaintiff  took  it  out  and  installed  a  new 
battery,  and  this  note  was  given  for  the  new 
battery."  There  is  no  insistence  that  this 
new  battery  was  not  exactly  what  the  de- 
fendant desired   or   was   defective   in   any 

way. 

After  the  foregoing  evidence  was  ruled 
out,  there  was  nothing  left  upon  which  to 
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l>ese  a  verdict  for  the  defendant,  and  the 
<-'ourt  did  not  err  in  directing  a  verdict  for 
t^e  plaintiff,  nor  in  overruling  the  motion 
for  new  trial. 

Judgment  affirmed. 

BBOYLES,  C.  J.,  and  LUKE  J.,  concur. 


V^n  Ga.  App.  648) 

JACKSON  V.  STATE.    (No.  12841.) 

< Court  of  Appeals  of  Georgia,  Division  No.  1. 

"  Nov,  17,  1921.    Rehearing  Denied 

Dec.  13,  1921.) 

(8yllahu9  ly  Editorial  Staff. ) 

1.  Criminal  law  ^=s>982— Record  hold  to  show 
order  was  one  revoking  parole. 

The  record  held  to  show  that  an  order  re-' 
Toking  a  probation  sentence,  and  ordering  that 
defendant  serve  12  months  in  the  chain  gang, 
was  one  revoking  a  parole. 

2.  Criminal  law  (e=> 1 023 (1 2) —Order  revoking 
parole  not  reviewable. 

An  order  revoking  a  parole  and  directing 
that  defendant  serve  12  months  in  the  chain 
gang  is  not  subject  to  review  on  bill  of  excep- 
tions. 

Error  from  Superior  Court,  Cobb  County; 
D.  W.  Blair,  Judge. 

J.  S.  Jackson  was  convicted  of  offenses, 
and  a  probation  sentence  was  revoked,  and 
he  brings  error.    Writ  dismissed. 

Mozley  &  Gann,  of  Marietta,  for  plaintiff 
in  error. 

John  S.  Wood,  Sol.  Gen.,  of  Canton,  and 
Lindley  W.  Camp,  of  Marietta,  for  the  Stata 

BLOOD  WORTH,  J.  [1,2]  The  record  In 
this  case  shows  that  defendant  was  sen- 
tenced In  two  cases,  Nos.  3S92  and  3893,  and 
a  probation  sentence  entered*  in  each.  The 
bill  of  exceptions  recites  that  a  rule  nlsl  was 
Issued  against  J.  S.  Jackson,  requiring  him 
to  show  cause  why  his  probation  should  not 
be  revoked,  and  why  he  should  not  serve 
the  sentence  heretofore  imposed  upon  him  in 
the  chain  gang  of  the  county,  and  it  also 
recites  that  ''respondent  filed  his  answer  de- 
nying that  he  had  violated  the  terms  of  any 
existing  probation  sentence  of  force  against 
him."  Upon  the  hearing  of  the  issue  thus 
raised  the  Judge  passed  the  following  order: 

**That  the  probation  sentence  heretofore  im- 
posed and  granted  in  cases  Nos.  3892  and  3893 
be  and  they  are  revoked,  and  that  respondent 
J.  S.  Jackson,  defendant  in  said  two  cases, 
serve  12  months  in  the  chain  gang,  and  that 
he  be  accordingly  delivered  over  to  the  chain 
gang  authorities  of  Cobb  county,  Ga.'' 

The  ifccused  excepted,  and  brought  the 
case  to  this  court.     Thp  bill  of  exceptions 


is  clearly  one  from  an  order  of  the  court  re- ' 
voking  a  parole,  and  is  controlled  by  the 
ruling  in  Antonopoulas  v.  State,  26  Ga.  App. 
787,  107  S.  B.  359,  which  holds  that  such 
an  order  is  not  subject  to  review  on  a  bill 
of  exceptions.  See,  also,  Troup  v.  State  (No. 
12777)  27  Ga.  App.  ,  109  S.  E.  681. 

Under  the  foregoing  ruling,  this  court  has 
no  authority  to  pass  upon  the  merits  of  the 
issues  raised  before  the  judge  of  the  superior 
court,  and  determine  whether  or  not  the  or- 
der of  said  judge  is  "contrary  to  law  and 
contrary  to  the  evidence  and  without  evi- 
dence to  support  same." 

Writ  of  error  dismissed. 

BROYLES,  0.  J.,  and  LUKE,  J^  concur. 


(27  Ga.  App.  654) 
SMITH  V.  STATE.     (No.  12872.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

Nov.  17, 1921.) 

(SyUahus  by  Editorial  Staff,) 

I.  Criminal  law  <9=»4I9,  420(10)— Statemeata 
of  third  person  held  hearsay. 

Evidence  as  to  what  a  third  person  said 
was  properly  excluded  as  hearsay. 


2.  Criminal  law  «=s>ll70(4)— Exolusion  of  evl- 
denoe  harmless,  where  practically  the  same 
evidence   admitted   without  objeotlon. 

The  refusal  to  permit  defendant's  counsel 
to  interrogate  a  witness  concerning  the  fact  that 
a  third  person  claimed  a  box  containing  whis- 
ky, if  error,  was  harmless,  where  practically 
the  same  evidence  from  the  same  witness  went 
to  the  jury  without  objection. 

3.  Criminal  law  ^=9805(1)— Failure  to  givo 
other  instructions,  together  with  correct  in- 
structions, not  error. 

Where  excerpts  from  the  charge  complained 
of  contained  correct  statements  of  law  ad- 
justed to  the  evidence,  they  were  not  errone- 
ous because  the  court  failed,  in  the  same  con- 
nection, to  give  other  appropriate  instructions. 

4.  Criminal  law  ^=>825(  I )— Fuller  instruotlont 
should  be  requested. 

Where  excerpts  from  the  charge  complained 
of  contained  correct  statements  of  law  ad- 
justed to  the  evidence,  if  defendant  desired 
fuller  instructions,  they  should  have  been  re- 
quested under  Pen.  Code  1910,  §  1087,  and 
Civ.  Code  1910,  S  6084. 

5.  Criminal  law  ^s»828— Failure  to  charge  law 
of  theory  presented  only  by  defendant's 
statement  not  error,  without  written  request. 

In  the  absence* of  a  written  request  so  to 
do,  it  was  not  error  for  the  trial  judge  to  fail 
to  charge  the  law  of  the  theory  of  the  case 
presented  solely  by  defendant's  statement 
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6.  Criminal  law  <$=s>ll56(l)— Court  of  Appeals 
oan  only  grant  new  trial  for  error  of  law  or 
abuse  of  discretion. 

While  the  law  allows  the  trial  judge  to  re- 
fuse or  grant  new  trials  in  the  exercise  of  a 
legal  discretion,  it  gives  the  Court  of  Appeals 
no  discretion  in  the  matter,  and  that  court  can 
only  grant  new  trials  when  errors  of  law  have 
been  committed,  or  when  the  trial  judge  has 
abused  his  discretion  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Cherokee 
County;  D.  W.  Blair,  Judge. 

Lloyd  Smith  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

John  T.  Dorsey  and  Anderson  &  Roberts, 
all  of  Marietta,  for  plaintiff  in  error. 

John  S.  Wood,  Sol.  Gen.,  of  Canton,  and 
L.  W.  Camp,  of  Marietta,  for  the  State. 

BLOODWORTH,  J.  [1]  The  court  did  not 
err  in  ruling  out  "what  the  other  man  said," 
as  complained  of  in  the  first  ground  of  the 
amendment  to  the  motion  for  a  new  trial. 
This  was  clearly  hearsay. 

[2]  Counsel  for  plaintiff  in  error  insists 
"that  the  refusal  of  the  court  to  permit  coun- 
sel for  the  defendant  to  interrogate  the  wit- 
ness concerning  the  fact  that  the  other  man 
claimed  the  box  in  question  which  contained 
the  whisky  was  harmful,  and  prejudicial  to 
him  and  his  rights."  Even  if  counsel  is  cor- 
rect in  his  Insistence  that  the  court  erred  as 
complained  of  in  this  ground,  which  we  de- 
ny, the  error  was  harmless,  as  practically 
the  same  evidence,  without  objection  went  to 
the  Jury  from  the  lips  of  this  witness,  when 
he  swore: 

"When  Lloyd  Smith  told  me  it  was  the  oth- 
er man's  box,  this  other  man  that  was  going 
to  Atlanta  was  there  and  heard  the  conversa- 
tion, and  he  did  not  deny  it  being  his  at  all.*' 

[3]  The  excerpts  from  the  charge  em- 
braced In  grounds  2,  3,  4,  and  6  of  the 
amendment  to  the  motion  for  a  new  trial 
contain  correct  statements  of  law  adjusted 
to  the  evidence,  and  this  court  and  the  Su- 
preme Court  have  frequently  held  that  "a 
correct  statement  of  law  embraced  in  a 
charge  to  the  jury  is  not  erroneous,  because 
the  court  failed,  in  the  same  connection,  to 
give  to  the  jury  other  appropriate  instruc- 
tions. Conley  v.  State,  21  Ga.  App.  134,  and 
citations,  94  S.  E.  261;  Weldon  v.  State,  21 
Ga.  App.  330  (c),  and  citations,  94  S.  E.  326. 

[4]  (a)  If  fuller  instructions  were  desired 
they  should  have  been  requested,  as  provided 
by  section  1087  of  the  Penal  Code  of  1910 
and  section  6084  of  the  Civil  Code  of  1910. 

[5]  "In  the  absence  of  a  written  request 
80  to  do,  it  is  not  error  for  the  trial  judge 
to  fail  to  charge  the  law  of  the  theory  of 
the  case  presented  solely  by  the  prisoner's 
statement."  Weldon  ▼.  State,  21  Ga.  App. 
331   (i),  94  3.  E.  327,  and  citations;  Cook 


V.  State,  134  Ga.  848  (4),  67  8.  B.  812.  The 
above  ruling  disposes  of  ground  5  of  tbe 
amendment  to  the  motion  for  a  new  trial. 

[8]  "Under  the  facts  as  disclosed  by  the 
record,  this  court  cannot  say  that  the  verdict 
of  the  jury  is  without  support  from  tbe 
testimony,  or  6o  far  contrary  to  it  as  to  au- 
thorize this  court  to  determine  that  the  trial 
judge  abused  his  discretion  in  refusing  to 
grant  a  new  trial.  The  law  allows  him  to 
refuse  or  grant  new  trials  in  the  exercise  of 
a  legal  discretion,  but, It  does  not  give  this 
court  any  discretion  in  the  matter.  It  can 
only  grant  new  trials  when  errors  of-  law 
have  been  committed,  or  w^hen  the  trial 
judge  has  abused  his  discretion  in  refusing 
a  new  trial."  Smith  v.  State,  91  Ga.  188 
(1),  17  S.  E.  68.  See,  also,  Presley  v.  State, 
24  Ga.  App,  143,  and  citations,  99  S.  E.  891. 
The  court  did  not  err  in  refusing  to  grant 
a  new  trial. 

Judgment  affirmed. 

BROYLES,  C.  J.,  and  LUB^J,  J.,  concur. 


(28  Ga.  App.  60) 

CITY   OF   ELBERTON   V.  AULD. 

(No.  12861.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  17,  1922.) 

(Syllahus  by  the  Court,) 

1.  Judgment  ^==>589(2)— One  waiving  trespass 
and  suing  for  use  and  occupation  cannot  sub- 
sequently sue  in  tort  for  further  damages. 

Where  one  waives  a  tort  and  sues  on  con- 
tract, he  will  he  held  to  have  waived  the  en- 
tire tort,  and  he  cannot  recover  a  part  of  Ms 
damages  in  a  suit  on  contract  and  subsequently 
maintain  an  action  in  tort  for  the  remainder. 

(Additional  8yllahu8  hy  Editorial  Staff,) 

2.  Judgment  ^s>949(6)  —  Amendment  of  an- 
swer pleading  former  recovery  held  sufficient 
without  attaching  copy  of  former  suit. 

Where  an  amendment  to  the  answer  plead- 
ing a  former  suit  and  recovery  alleged  facts 
sufficiently  certain  and  definite  to  apprise  the 
court  and  plaintiff  of  the  nature  of  the  defense 
therein  pleaded,  it  was  unnecessary  to  attach 
thereto  as  an  exhibit  a  copy  of  the  former  suit, 
especially  where  plaintiff  did  not  object  to  the 
amendment  for  failure  to  attach  such  copy. 

3.  Appeal  and  error  <&=^856  (2)— Rejection  of 
amendment  as  insufficient  to  state  defense 
cannot  be' sustained  on  ground  that  amend- 
ment not  verified. 

The  rejection  of  an  amendment  to  the  an- 
swer cannot  be  sustained  on  the  ground  that 
the  amendment  was  not  verified  as  required  by 
Civ.  Code  1910,  8  5640,  where  the  amendment 
was  objected  to  and  rejected  solely  on  the 
ground  that  the  matter  therein  pleaded  was 
insufficient  in  law  and  did  not  set  uif  any  le- 
gal defense. 
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Error  from  Superior  Court,  Elbert  Coun-  r  recover  for  damage  to  his  land  arising  from 


ty ;  W.  L.  Hodges,  Judge. 

Action  by  W.  N.  Auld  against  the  City  of 
Elberton.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

On  the  24th  day  of  March,  1920,  W.  N. 
Anld  filed  suit  for  damages  against  the  city 
of  Elberton,  alleging,  In  substance,  that  he 
was  the  owner  of  a  described  tract  of  land 
which  had  been  fenced,  sodded  and  made 
suitable  for  a  pasture ;  that  in  June,  1916,  the 
defendant,  without  legal  authority  and  with- 
out his  consent,  cut  a  ditch  across  his  land 
and  laid  sewer  pii)es  therein  by  means  of 
which  sewage  from  the  city  was  emptied  in- 
to a  branch  flowing  through  his  land,  there- 
by polluting  the  waters  of  the  branch  and 
rendering  the  land  unfit  for  a  pasture.  He 
sued  for  damages  for  the  unlawful  use  of 
his  land  and  the  pollution  of  the  water  from 
June  1,  1917,  to  the  date  of  the  filing  of  the 
suit,  and  also  for  punitive  damages.  At  the 
appearance  term  the  defendant  filed  an 
answer  denying  all  liability  and  at  the  trial 
term  offered  an  amendment  to  its  original 
answer,  in  which  amendment  it  set  up  that 
the  plaintiff,  by  a  former  suit  and  recovery, 
had  elected  to  pursue  one  of  two  confiictlng 
and  inconsistent  remedies  and  thereby  had 
waived  and  lost  his  right.  If  any  he  ever 
had,  to  maintain  his  present  action  for  dam- 
ages. The  plaintiff  objected  to  the  allowance 
of  this  amendment,  upon  the  sole  ground 
that  the  matter  therein  pleaded  did  not  con- 
stitute a  legal  defense  to  the  suit.  The  court 
sustained  the  objection  and  disallowed  the 
amendment,  and  to  this  ruling  the  defendant 
e:^cepted  pendente  lite.  The  case  proceeded 
to  trial  and  the  jury  returned  a  verdict  for 
the  plaintiff.  The  defendant  made  a  motion 
for  a  new  trial,  which  was  overruled,  and  it 
excepted. 

W.  A.  Nail  and  Tutt  &  Brown,  all  of  El- 
berton, for  plaintiff  in  error. 

Geo.*  C.  Grogan  and  Howard  B.  Payne, 
both  of  Elberton,  for  defendant  in  error. 

BROYLES,  C.  J.  (after  stating  the  facts 
as  above).  [1]  The  vital  question  for  deter- 
mination by  this  court  is  whether  or  not  the 
trial  court  erred  in  disallowing  the  proffered 
amendment  to  the  defendant's  answer.  This 
amendment  set  up  that  the  plaintiff  on  Au- 
gust 18,  1917  (the  time  he  filed  his  first  suit), 
had  two  coexisting  conflicting  and  inconsist- 
ent remedies  against  the  defendant,  to  wit,  a 
suit  on  contract,  for  the  use  and  occupancy 
of  his  land,  or  an  action  ex  delicto  for  tres- 
pass thereon  and  that  the  plaintiff  elected 
to  sue  for  the  use  and  occupation  of  his  prop- 
erty and  obtained  a  verdict  and  judgment 
therein  against  the  defendant  thereby  recov- 
ering rental  for  the  use  of  his  land  for  a 
period  from  June  1,  1909,  to  June  1,  1917, 
and  that  by  so  doing  he  waived  any  right  of 
thereafter  bringing  an  action  ex  delicto  to 


the  same  transaction. 

We  think  the  court  erred  in  sustaining  the 
plaintiff's  objection  to  this  amendment  and 
in  disallowing  it  on  the  sole  ground  that  the 
facts  set  forth  therein  did  not  constitute  a 
legal  defense  to  the  present  suit  On  August 
18,  1917,  the  date  when,  as  alleged  in  the  re- 
jected amendment,  the  former  suit  for  use 
and  occupation  was  flled,  the  tort,  which  is 
the  basis  of  the  instant  case,  had  been 
known  to  the  plaintiff  for  approximately  12 
months,  and  thus  he  was  put  to  an  election, 
to  sue  upon  the  contract  or  upon  the  tort; 
and  it  is  the  settled  law  of  this  state,  as 
well  as  that  of  many  other  states,  that 
where  a  suitor  has  two  or  more  coexisting 
inconsistent  remedies,  by  electing  to  pursue 
one  he  waives  the  right  to  pursue  any  of 
the  others. 


*t^ 


When  a  person  has  two  or  more  coDfilcting 
and  inconsistent  remedies  for  the  same  wrong, 
his  election  and  actual  prosecution  of  the  one 
to  a  favorable  or  an  adverse  decision  is  a  bar 
to  the  others. 

"In  the  case  of  conflicting  and  inconsistent 
remedies,  the  remedies  are  not  concurrent,  and 
where  a  choice  between  them  is  once  made, 
with  knowledge  of  all  the  facts,  the  right  to 
follow  the  other  is  forever  gone."  Stokes  v. 
Wright,  20  Ga.  App.  325(2,  3).  93  S.  E.  27. 

See,  also,  Rowe  v.  Weichselbaum  Co.,  3 
Ga.  App.  504,  60  S.  E.  275 ;  Kennedy  v.  Man- 
ry,  6  Ga.  App.  816,  66  S.  E.  29;  Brunswick 
Co.  V.  Dort,  93  Ga.  747  (2),  749,  20  S.  E.  631; 
Padgett  V.  Ford,  117  Ga.  508,  510,  43  S.  B. 
1002;  Bacon  v.  Moody,  117  Ga.  207,  210,  43 
S.  E.  482;  Board  of  Education  v.  Day,  128 
Ga.  156,  57  S.  E.  359. 

The  rule  is  stated  in  1  Corpus  Juris,  p. 
1039,  §  169,  as  follows: 

"Where  one  waives  a  tort  'and  sues  in  con- 
tract, he  makes  a  binding  election  of  remedies 
which  cannot  be  reconsidered,  even  where  no 
injury  has  been  done  by  the  choice  or  would 
result  from  setting  it  aside,  and  he  cannot 
thereafter  treat  the  action  brought  as  if  it  were 
a  tort  action,  or  bring  an  action  of  tort  in  re- 
gard to  the  same  cause  of  action.  *  *  * 
Where  one  waives  a  tort  and  sues  in  conteuct 
he  necessarily  waives  the  entire  tort,  and  can- 
not recover  part  of  his  damages  in  contract 
and  afterward  maintain  an  action  in  tort  for 
the  balance." 

In  Roberts  v.  Moss,  127  Ky.  657,  106  S.  W. 
297,  17  L.  R.  A.  (N.  S.)  280,  the  facU  of 
which  case  are  more  nearly  like  those  of 
the  instant  case  than  those  of  any  other  that 
we  have  been  able  to  find,  it  is  held  that, 
where  a  trespasser  of  land  cuts  and  carries 
away  trees,  and  the  owner  of  the  land  waives 
the  tort  and  sues  for  the  value  of  the  trees, 
he  cannot  thereafter  maintain  an  action  in 
tort  for  trespass  upon  and  injury  to  the  land; 
all  of  such  injuries  being  parts  of  the  same 
trespass.  Therefore  the  election  of  the  plain- 
tiff in  the  instant  case,  with  full  knowledge 
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of  the  tort  committed  by  the  defendant,  to 
pursue  an  action  ex  contractu  to  a  verdict 
and  Judgment  in  his  favor,  was  an  irrevoca- 
ble bar  to  any  subsequent  action  in  tort  for 
damages  growing  out  of  the  same  tort. 

Counsel  for  the  defendant  in  error  con- 
tend in  their  brief  that  under  the  facts  of 
this  case  the  prosecution  by  the  plaintiff  of 
his  first  suit  (on  contract)  to  a  verdict  and 
Judgment  in  his  favor  did  not  estop  him 
from  Dringing  the  present  action  in  tort,  es- 
pecially since  continuing  trespasses  can  be 
sued  for  every  four  years.  We  cannot  agree 
with  this  contention.  As  was  said  by  Judge 
George  in  Stokes  v.  Wright,  supra: 

"It  is  settled  law  that  one  may  pursue  any 
Dumber  of  concurreDt  and  consistent  remedies, 
but,  as  between  conflicting  and  inconsistent 
remedies,  he  must  elect.  lie  will  not  be  per- 
mitted, after  the  choice  of  one  of  several  in- 
consistent and  conflicting  remedies,  which  he 
might  originally  have  pursued  at  his  option,  to 
change  his  position  and  take  a  course  wholly 
inconsistent  with  the  remedy  which  he  first 
selected.  When  he  elected  to  sue  in  tort  and 
actually  commenced  his  action  for  the  tort,  and 
prosecuted  it  to  an  adverse  decision,  his  right 
to  sue  on  the  contract  was  lost.  Under  the 
decision  of  the  Supreme  Court  in  Board  of  Ed- 
ucation V.  Day,  128  Ga.  167  (57  S.  E.  359),  the 
election  to  sue  in  tort,  evidenced  by  the  com- 
mencement of  his  suit,  would  seem  to  bar  his 
right  to  proceed  subsequently  on  the  contract. 
Certainly  the  prosecution  of  the  action  for  the 
tort  to  final  decision  by  a  court  of  competent 
Jurisdiction  will  bar  his  right  thereafter  to 
declare  upon  the  contract  It  is  of  no  avail 
that  the  statute  of  limitations  had  already 
barred  the  action  in  tort  at  the  time  of  the  fil- 
ing of  the  plaintiff's  first  suit.  His  election  to 
sue  in  tort  relates  back  to  the  original  wrong, 
and  to  his  rights  as  they  then  existed.** 

[2]  It  is  also'  contended  in  the  brief  of 
counsel  for  the  defendant  In  error  that — 

• 

The  "city  in  offering  its  amendment  should 
have  attached  a  copy  of  the  suit  so  as  to  show 
the  court  the  facts,  and  should  have  made  the 
required  oath  for  amendments  at  the  trial 
term." 

The  plaintiff  did  not  object  to  the  amend- 
ment upon  the  ground  that  no  copy  was  at- 
tached thereto  as  an  exhibit,  and  moreover, 
the  averments  in  the  amendment,  all  of 
which  must  be  taken  as  true,  in  the  absence 
of  a  demurrer,  alleges  facts  sufficiently  cer- 
tain and  definite  to  apprise  the  court  and  the 
plaintiff  of  the  nature  of  the  defense  therein 
pleaded,  and  it  was  unnecessary  to  attach 
a  copy  of  the  former  suit.  See,  in  this  con- 
nection, Dougherty  v.  Dougherty,  126  Ga. 
33  (1),  54  S.  B.  811. 

[3]  There  is  likewise  no  merit  in  the  con- 
tention that  the  amendment  was  not  verified 
as  required  by  section  5^0  of  the  Civil  Code 
(1910),  since  the  record  shows  affirmatively 
that  the  amendment  was  objected  to  and  re- 


jected solely  upon  the  ground  that  "the  mat- 
ter therein  pleaded  was  insufficient  in  law 
and  did  not  set  up  any  legal  defense.*'  See 
O'Kelly  V.  Welch,  18  Ga.  App.  157  (la),  89 
S.  E.  76,  and  cases  cited. 

From  what  has  been  said  it  follows  that 
the  court  erred  in  rejecting  the  proffered 
amendment  to  the  defendant's  answer,  and 
this  error  rendered  the  further  proceedings 
in  the  case  nugatory,  and  a  new  trial  be- 
comes necessary. 

Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(27  Oa.  App.  756) 

HIRSHBURG  v.  BRADLEY,  for  Use,  ete. 

(No.   12724.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

Dec.  13,  1921.) 

(Syllabus  hy  the  Court.) 

Bills  and  notes  «s»462(l)^PI«adlng  ^=9210, 
214(1)— Petition  by  payee  for  use  of  trans- 
.    ferae  not  subject  to  demurrer;  demurrer  sot- 
ting up  facts  not  shown  by  petition  not  sus- 
tained;  allegations  treated  as  true  on  de- 
murrer. 
The  petition  in  this  case  was  not  subject 
to  the  demurrer  urged.    The  demurrer,  "speak- 
ing,** disclosed  a  state  of  facts  which,  if  true, 
perhaps  would  have  been  a  defense  to  the  ac- 
tion of  the  plaintiff;  but.  the  petition  attacked 
by  the  demurrer  did  not  disclose  these  facts. 
Admitting  the  allegations   of  the   petition  as 
amended  to  be  true,  which  must  be  done  when 
passing  upon  the  demurrer,  it  was  not  error 
to  overrule  the  demurrer. 

Error  from  City  Court  of  Carrollton; 
Leon  Hood,  Judge. 

Action  by  J.  P.  Bradley,  executor,  for  use, 
etc.,  against  Le  Uoy  Hirshburg  and  another. 
Judgment  for  plaintiff  on  demurrer,  and  the 
defendant  named  brings  error.    Affirmed. 

The  action  was  originally  brought  by  J.  T. 
Bradley,  for  the  use  of  J.  L.  Thomasson, 
against  J.  J.  Thomasson  and  Le  Roy  Hirsh- 
burg on  a  series  of  notes.  The  defendant 
Hirshburg  demurred,  because  no  copies  of 
the  notes  were  attached  to  the  papers  serv- 
ed. Plaintiff  amended,  by  attaching  a  copy 
of  one  of  the  notes  (alleged  to  be  the  same 
as  the  others,  except  the  amount  and  the 
date  of  maturity),  which  showed  that  the 
notes  were  made  by  J.  L.  Thomasson  and  J. 
J.  Thomasson  to  the  order  of  J.  T.  Bradley. 
By  a  subsequent  amendment  it  was  shown 
that  the  note  was  indorsed  on  the  back  by 
I^  Roy  Hirshburg,  and  also  indorsed  by  J. 
T.  Bradley  to  J.  L.  Thomasson  without  re- 
course. 

D*»fendant    Hirshburg    demurred    to    the 
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amended  petition  on  the  ground  that  he  wbb 
only  an  Indorser,  that  J.  h.  Thom'asson  and 
J.  J.  Thomasson  were  the  makers  and  prhi- 
clpal  obligors,  that  the  note  had  been  paid 
off  and  discharged  by  J.  L.  Thomasson,  and 
that  defendant  was  not  liable  further.  By 
amendments  to  the  demurrer,  he  further  de- 
murred on  the  grounds:  (1)  That  J.  L.  Thom- 
asson was  principal,  and  J.  J.  Thomasson 
his  security;  and  (2)  that  the  papers  on  their 
face  showed  no  rights  in  J.  T.  Bradley  or  his 
executor. — Statement  by  editor. 

John  0.  Butt,  of  Buena  Vista,  and  S.  Hold- 
erness,  of  CarroUton,  for  plaintiff  in  error. 

Boykln  &  Boykin,  of  CarroUton,  for  de- 
fendant in  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 


(28  Ga.  App.  1) 

GREEN  V.  STATE.     (No.    12734.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

Dec.  14,  1921.    Rehearing  Denied 

Jan.  17,  1922.) 

(SyUabuM  J>y  the  Court) 

1.  Criminal  law  4==>429(l)^Ordep  of  state 
veterinarian  not  Inadmissible,  because  not  un- 
der seal. 

The  admission  of  the  documentary  evidence 
complained  of  was  not  error  for  any  reason 
assigned. 

2.  Animals  ^=:»30— Interference  with  Inspector 
shown. 

The    evidence    authorized    the   defendant's 
conviction,  and  the  court  did  not  err  in  overrul- 
ing the  motion  for  a  new  trial. 
Lake,  J.,  dissenting. 

Error  from  City  Court  of  Thomasville ;  W. 
H.  Hanmiond,  Judge. 

A.  B.  Green  was  convicted  of  interfering 
with  a  live  stock  inspector  while  cattle  were 
being  dipped,  and  he  brings  error.    Affirmed. 

A  live  stools  inspector,  who  was  in  charge 
of  the  cattle  dipping,  testified  that  defendant 
brought  his  cows  to  be  dipped ;  that  he  (the  \ 
witness)  had  orders  to  see  that  the  cows 
were  dipped  every  14  days,  and  to  put  a' 
paint  mark  on  them,  so  that  they  could  tell 
which  cows  had  been  dipped ;  that  defendant 
interfered  with  the  dipping,  by  standing  in 
front  of  the  dipping  vat  and  preventing  his 
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COWS  from  going  through;  that,  when  one 
cow  had  gone  through  the  vat  and  been 
painted,  defendant  jumped  into  the  chute 
with  a  stick  and  beat  back  the  other  cows, 
stating  that  he  would  not  allow  them  to  be 
dipped  unless  they  ceased  putting  the  paint 
marks  upon  them;  that  another  inspector 
told  defendant  they  would  have  to  report  the 
matter,  but  would  allow  the  cows  to  be  dip- 
ped without  the  paint  mark;  and  that  de- 
fendant did  not  threaten  him  (the  witness) 
by  words  or  actions.  The  testimony  for  de- 
fendant was  substantially  the  same,  except 
that  witnesses  for  defendant  testified  that 
they  did  not  see  any  stick.  Some  of  the  wit- 
nesses on  both  sides  testified  that  the  paint 
blistered  the  cows  and  took  the  hair  off,  but 
the  inspectors  claimed  that  it  was  only  the 
paint  first  used  that  had  this  effect. 

The  state  introduced  a  special  order,  sign- 
ed by  the  state  veterinarian  and  bearing  the 
approval  of  the  commissioner  of  agriculture, 
providing  that  every  animal  dipped  should  be 
marked  with  paint  mark  for  purpose  of  iden- 
tification. The  motion  for  a  new  trial  com- 
plained of  the  admission  of  this  order,  on 
the  ground  that  it  was  not  under  seal  and 
did  not  bear  the  seal  of  any  officer  or  branch 
of  the  state  government.  Defendant  in  his 
statement  said  that  he  did  not  think  the  in- 
spectors had  any  right  to  take  the  hair  and 
hide  off  his  cows,  and  that  he  told  them  he 
did  not  want  it  done.  The  rest  of  his  state- 
ment consisted  of  charges  that  the  inspectors 
had  failed  to  dip  cows  reported  to  them,  and 
had  taken  up  other  cows,  and  refused  to  let 
the  owners  have  them  until  paid  $2.50,  al- 
though some,  at  least,  were  not  dipped. — 
Statement  by  the  editor. 

D.  Koy  Hay,  of  Thomasville,  for  plaintiff 
in  error. 

H.  J.  Maclntyre,  Sol.,  of  Thomasville,  for 
the  State. 

PER  CURIAM.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 

concur. 

LUKE,  J.  (dissenting).  The  defendant  was 
indicted  for  unlawfully  resisting,  opposing, 
impeding,  and  interfering  with  a  live  stock 
inspector  while  cattle  were  being  dipped, 
and,  In  my  oiiuuoii,  the  evidence  adduced  up- 
on the  trial  was  Insufficient  to  authorize  a 
verdict  of  guilty.  I  am  therefore  constrain- 
ed to  dissent  from  the  majority  opinion  of 
affirmance. 
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(132  Va.  S12) 

BURFORD  V.  COMMONWEALTH.* 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

19,  1922.) 

1.  Jory  ^=s>94— Same  Jury  may  be  used  for  trial 
of  two  Indletments  for  different  offenses. 

When  jurors  have  been  carefully  examined 
on  their  voir  dire,  and  it  has  been  shown 
that  they  are  in  eyery  respect  fair  and  impar- 
tial, and  can  give  the  accused  a  fair  trial  on 
merits,  they  are  not  disqualified  to  sit  by 
the  fact  that,  at  another  time  during  the  term, 
and  on  entirely  different  evidence,  they  have 
been  compelled  as  jurors  to  convict  him  of  an 
entirely  different  offense  in  no  way  connected 
with  the  charge  under  iuvestigation. 

2.  Criminal  law  ^=s>424(6)— Fact  that  accom- 
plice has  fled  not  admissible. 

It  cannot  be  shown  as  against  a  defendant 
on  trial  that  an  accomplice  or  coconspirator 
has  fled  or  escaped  since  the  commission  of  the 
crime,  and  that  a  reward  has  been  offered  for 
his  arrest 


3.  Criminal  law  ^=>l  169 (7)— Admission  of  evi- 
dence of  flight  of  aocomplioe  held  harmless. 

In  a  prosecution  for  breaking  and  entering 
a  railroad  car  and  stealing  household  goods, 
where  horse  and  vehicle  of  accused  were  seen 
on  the  night  of  the  breaking  coming  from  the 
direction  of  the  car,  attended  by  two  men,  one 
of  whom  was  recognized  as  the  accused  by  a 
witness  for  the  state,  held^  that  any  error  of 
the  court  in  admitting  evidence  of  flight  and 
reward  offered  for  the  arrest  of  accomplice  was 
harmless;  the  case  against  the  accused  being 
fully  and  completely  made  out. 

4.  Criminal  law  <9=»742( I)— Credibility  of  wit- 
nesses for  Jury. 

It  is  the  pure  province  of  the  jury  to  deter- 
mine the  credibility  of  the  witnesses  and  the 
weight  to  be  given  their  testimony. 

5.  Burglary  ^=»4l(l)«Conviction  for  breaking 
and  entering  railroad  car  sustained  by  evi- 
dence. 

In  a  prosecution  for  breaking  and  entering 
a  railroad  car  and  stealing  household  goods  of 
the  value  of  several  hundred  dollars,  evidence 
AeUl  sufficient  to  sustain  a  conviction. 

Error  to  Circuit  Court,  Campbell  County. 

Oscar  Burford  was  eonvlcted  of  breaking 
and  entering  a  railroad  car  and  stealing 
therefrom  household  goods  of  the  value  of 
several  hundred  dollars,  and  brings  error. 
Affirmed. 

Duncan  Drysdale  and  L.  Bradford  Waters, 
both  of  Lynchburg,  for  plaintiff  in  error. 

John  R.  Saunders,  Atty.  Gen.,  and  J.  D. 
Hank,  Jr.,  Asst.  Atty.  Gen.,  for  the  Common- 
wealth. 

BUBkIs,  J.  The  plaintiff  in  error,  herein- 
after called  the  accused,  was  convicted  of 
breaking  and  entering  a  railroad  car  and 
stealing  therefrom  household  goods  of  the 
value  of  several  hundred  dollars,  and  was 


sentenced  to  the  penitentiary  for  two  yean. 
On  the  day  after  the  breaking  the  accused 
was  arrested  and  confined  in  jail  on  the 
charge  of  shooting  one  Dotson.    After  his  ar- 
rest a  search  warrant  was  issued,  and  under 
it  the  house  of  the  accused  was  searched  for 
the  stolen  goods,  and  a  large  quantity  of  them 
was  found  in  the  loft  over  the  kitchen,  and 
several  of  the  articles  which  were  identified 
as  parts  of  the  stolen  goods  were  found  ht  tin 
bureau  drawer  of  the  room  of  the  accused 
and  his  wife.    At  the  time  of  the  breaking 
the  accused  was  the  owner  of  a  pony  and 
light  wagon  or  buggy,  and   a  man  named 
Hobbs   or   Cobbs   had   been  staying  at  his 
house  for  **almost  a  week."     The  breaking 
was  done  in  the  nighttime,  and  early  the  next 
morning  tracks  of  a  buggy  or  light  wagon 
and  small  horse  tracks  like  those  of  a  pony 
were  found  near  the  door  of  the  car  which 
contained  the  goods  and   which  had  been 
broken   open   and  entered.     Two  witnesses 
testified  that  about  11  o'clock  on  the  night  of 
the  breaking  they  saw  the  pony  of  the  a^ 
cused  hitched  to  the  buggy  or  wagon  pass 
from  the  dinx^tioa  of  the  car  going  in  the 
direction  of  the  house  of  the  accused;  that 
one  man  was  driving,  and  the  other  walking 
along  by  or  behind  the  buggy.    One  of  these 
witnesses  testified  that  he  recognized  the  ac- 
cused as  the  driver,  but  did  not  know  the 
other  man,'  and  that  the  buggy  or  wagon  was 
loaded  with  "canned  fruit  and  stuff."    He 
also  made  further  statements  as  to  what  he 
saw  in  the  vehicle  which  are  manifestly  im- 
probable and  seemingly  untrue.     The  other 
witness  testified  that  he  did  not  recognize 
either  of  tlie  men  with  the  wagon,  but  that 
he  remarked  to  the  first  witness,  "Yonder 
goes  Mr.  Burford."     It  was  a  bright,  moon- 
light night,  and  the  distance  from  the  wit- 
nesses to  the  accused  when  he  was  passing 
was  estimated  by  different  witnesses  at  from 
25  to  75  yards.    The  weight  of  the  testimony 
seems  to  be  in  favor  of  the  shorter  distance. 
The  two  witnesses  were  together  at  the  time, 
and,  while  one  of  them  says  he  did  not  rec- 
ognize the  accused,  they  concur  in  the  state- 
ment that  the  pony  and  vehicle  were  those 
of  the  accused.    They  also  concur  as  to  the 
time  of  the  night,  and  that  two  men  accom- 
panied the  vehicle. 

The  accused  and  Hobbs  or  Cobbs  were  sep- 
arately indicted  for  the  offense.  Hobbs  or 
Cobbs  disappeared  shortly  after  the  break- 
ing, and  rewards  were  offered  for  his  arrest 
both  by  the  county  of  Campbell  and  the  state 
of  Virginia.  The  accused  was  tried  and  con- 
victed of  a  felony  at  the  same  term  at  whldi 
the  instant  case  was  tried,  and  the  same  jury 
was  used  for  both  trials.  The  record  does 
not  disclose  what  the  first  offense  was,  but 
does  show  that  he  had  been  arrested  and  con- 
fined in  Jail  for  the  shooting  aforesaid,  and 
it  may  be  fairly  inferred  therefrom,  in  the 
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abaence  of  all  evidence  to  the  contrary,  that 
this  was  the  offense  for  which  he  was  con- 
victed. 

[1]  It  is  assigned  as  error  that  the  same 
jury  was  used  for  the  trial  of  the  instant 
case  as  on  the  trial  of  the  other  case.  Just 
when  this  objection  was  made  is  not  clear 
from  the  record.  The  bill  of  exceptions  on 
tills  point  is  very  brief,  and  is  as  folloWs: 

"On  the  trial  of  the  issue  inyolved  in  this  case 


[2]  It  is  also  assigned  as  error  that  the 
trial  court  admitted  testimony  to  show  that 
a  reward  had  been  offered  for  the  arrest  of 
Hobbs  or  Ck>bbs,  "who  was  alleged  to  have 
been  with  the  defendi^nt  at  the  time  of  the 
alleged  crime."  In  support  of  this  assign- 
ment counsel  for  the  accused  rely  upon  16 
Corpus  Juris,  661,  and  cases  cited,  as  follows: 

"It  caDDot  be  shown,  as  against  a  defendant 
on  trial,  that  an  accomplice  or  a  coconspirator 


the  court  caused  to  be  impaneled  the  same  jury  I  has  fled  or  escaped  since  the  commission  of  the 


which  had  just  tried  and  convicted  the  defend- 
ant on  another  charge,  to  which  action  of  the 
court  the  defendant,  by  counsel,  objected,  which 
objection  was  overruled  by  the  court  and  to 
which  the  defendant  duly  excepted.' 


If 


The  order  of  the  court  impaneling  the  jury 
makes  no  reference  to  any  such  exception, 
but  simply  states  that  the  panel  was  "found 
free  from  all  legal  exception" ;  that  8  weret 
stricken  off  and  the  remaining  12  sworn  to 
try  the  case. 

In  the  petition  for  the  writ  of  error  it  is 
conceded  that  the  authorities  are  against  the 
petitioner's  contention.    It  is  there  said : 

'MkVhether  it  is  error  to  use  the  same  jury 
which  has  just  convicted  the  defendant  on  an- 
other indictment  is  a  question  as  yet  undecid- 
ed in  Virginia.  It  is  conceded  that  the  author- 
ities in  foreign  jurisdictions  are  adverse  to  the 
contention  of  your  petitioner  (see  note  to  Peo- 
ple V.  Mol,  68  L.  R.  A.  871,  880;  16^R.  C.  L. 
subject  Jury,  |  78),  but,  in  view  of  Ithe  long- 
settled  practice  In  Virginia  to  impanel  a  new 
jury  when  there  are  two  separate  charges  to 
be  tried  involving  the  same  defendant,  and  in 
view  of  the  policy  of  this  state  to  safeguard  in 
every  way  the  defendant's  right  to  a  fair,  impar- 
tial, and  unbiased  jury,  it  is  respectfully  sub- 
mitted that  this  court  should  refuse  to  follow 
the  rulings  in  other  jurisdictions  and  should 
adopt  a  doctrine  more  consistent  with  absolute 
justice." 

When  jurors  have  been  carefully  examined 
on  their  voir  dire,  and  it  has  been  shown  that 
they  are  in  every  respect  fair  and  impartial, 
and  can  give  an  accused  a  fair  trial  on  the 
merits,  they  are  not  disqualified  to  sit  by  the 
fact  that  at  another  time,  and  on  entirely  dif- 
ferent evidence,  they  have  been  compelled  as 
jurors  to  convict  him  of  an  entirely  different 
(^ense  in  no  way  connected  with  the  charge 
under  investigation. 

In  Page  v.  CkHnmonwealth,  27  Grat.  (68 
Va.)  054,  some  of  the  jurors  who  found 
against  the  prisoner  on  the  issue  of  autrefois 
acquit,  also  served  on  the  trial  of  his  plea  of 
not  guilty,  and  this  was  held  not  to  be  error, 
as  they  testified  on  their  voir  dire  that  they 
had  formed  no  opinion  as  to  the  guilt  or  in- 
nocence of  the  accused,  and  could  give  him  a 
fair  and  impartial  triaL 

While  we  do  not  think  that  the  practice  of 
QSing  the  same  jury  to  try  an  accused  for 
different  offenses  is  to  be  commended,  we 
cannot  say  that  it  is  errdr. 


crime.  It  also  has  been  held  not  permissible 
to  show  that  a  coconspirator  or  a  codefendant 
is  out  of  the  state  and  therefore  cannot  be  ap- 
prehended. 16  Corpus  Juris,  661,  citing  Low- 
man  V.  State,  161  Ala.  47,  50  South.  43;  Peo- 
ple V.  Stanley,  47  Cal.  113,  17  Am.  Rep.  401; 
Smith  V.  People,  38  (Dolo.  509,  88  Pac.  453; 
Mullins  V.  Gomm.,  3  Ky.  Law  Rep.  686;  State 
V.  Sykes,  191  Mo.  62,  89  S.  W.  851;  State 
V.  Barham,  82  Mo.  67;  People  v.  Sharp,  107 
N.  Y.  427,  14  N.  B.  319,  1  Am.  St.  Rep.  861 
(reversing  45  Hun,  460);  Landers  v.  State 
(Tex.  Gr.)  63  S.  W.  557;  McKenzie  v.  State, 
32  Tex.  Gr.  R.  568^  25  S.  W.  426,  40  Am.  St. 
Rep.  795;  Pulpus  v.  SUte,  82  Miss.  548,  34 
South.  2," 

[3]  It  is  generally  conceded  that,  after  the 
objects  of  a  conspiracy  have  been  accomplish- 
ed, the  subsequent  acts  and  declarations  of 
one  conspirator  cannot  be  given  in  evidence 
against  a  coconspirator,  and  it  may  be  fur- 
ther conceded  that,  if  the  reception  of  inad- 
missible testimony  may  have  prejudiced  a 
defendant  in  a  criminal  prosecution,  a  ver- 
dict against  him  should  be  set  aside ;  but  no 
such  result  would  follow  where  the  court 
can  plainly  see  that  he  could  not  have  been 
prejudiced  by  the  reception  of  such  evidence. 
In  the  case  at  bar,  the  horse  and  vehicle  of 
the  accused  were  seen  on  the  night  of  the 
breaking  coming  from  the  direction  of  the 
box  car,  drawing  a  load,' and  attended  by  two 
raen.^  The  accused  was  recognized  by  one 
witness  for  the  commonwealth  as  the  driver 
of  the  vehicle,  and  a  quantity  of  the  stolen 
goods  were  found  on  the  premises  of  the  ac- 
cused, and  part  of  them  were  in  the  bureau 
drawer  in  the  room  occupied  by  the  accused 
and  his  wife.  The  case  against  the  ac- 
cused was  so  fully  and  completely  made  out 
that  the  evidence  complained  of  could  not 
have  been  prejudicial  to  him.  If  its  admis- 
sion was  error,  it  was  harmless. 

[4,  5]  It  is  true  that  the  defendant  and  his 
wife  testified  that  they  knew  nothing  of  stol- 
en goods  being  in  the  house,  and  accused  tes- 
tified that  he  was  not  out  of  the  house  during 
the  night  of  the  breaking;  but  all  of  this 
testimony  was  before  the  jury,  and  it  was 
their  peculiar  province  to  determine  the  cred- 
ibility of  the  witnesses  and  the  weight  to  be 
given  their  testimony.  They  have  done  this, 
and  have  found  the  accused  guilty.  There  is 
abundant  evidence  to  support  the  verdict, 
and  the  trial  court  properly  refused  to  set 
it  aside.    We  find  no  error  in  the  judgment 
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of  the  trial  oourt,  and  it  is  accordingly  af- 
firmed. 
Affirmed. 

SAUNDERS,  J.,  did  not  participate  in  the 
abOTe  decision,  having  died  in  November  last. 


(1S2  Va.  551) 

JARRELL  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan, 

19,  1922.) 


I.  Homiolda  ^=5> 1 27— Indictment  for  first  or 
second  degree  murder  may  be  In  oommon-law 
form. 

An  indictmeut  for  murder  in  the  common- 
law  form  is  good  as  an  indictment  for  murder 
in  the  first  degree,  and  also  for  murder  in  the 
second  degree. 


2.  Indictment  and  Information  ^=>I2I(2)  — No 
.  error  In  failing  to  require  commonwealth  to 
file  bill  of  particulars. 

Accused  has  right  to  have  commonwealth 
file  a  bill  of  particulars  only  where  it  is  neces- 
sary to  supply  the  fault  of  generality  or  uncer- 
tainty in  the  averments  in  the  indictment,  and 
there  was  no  fault  or  generality  or  uncertainty 
in  an  indictment  in  the  common-law  form,  ex- 
pressly and  distinctly  charging  accused  with  the 
throwing  of  a  rock  which  gave  a  mortal  wound, 
as  a  principal  in  the  first  degree,  and  joined  as 
defendants  in  the  same  count  two  others  as  par- 
ticipants in  the  killing,  also  charged  as  princi- 
pals in  the  first  degree. 


3.  Indictment  and  Information  ^=:>1 25 (40)— In- 
dictment charging  one  with  being  both  princi- 
pal and  accessory  held  proper. 

An  indictment  in  common -law  form,  charg- 
ing accused  jointly  with  others  with  the  throw- 
ing of  a  rock  which  killed  deceased,  which  it 
was  physically  possible  only  for  one  of  them  to 
have  done,  was  not  defective  because  it  charged 
the  accused  with  two  offenses,  committing  the 
crime  as  a  principal  in  the  first  degree  and 
committing  it  as  an  accessory,  it  being  permis- 
sible to  charge  both  offenses  in  such  manner. 


4.  Criminal  law  ^=9l  186(4)  —  Irregularity  In 
drawing  names  of  veniremen  must  be  shown 
to  have  caused  injustice. 

It  cannot  be  said  that  the  court  erred  in 
refusing  to  quash  the  venire  on  the  ground  that 
names  of  the  veniremen  were  drawn  in  the 
presence  of  two  citizens  called  upon  by  the 
clerk  without  it  appearing  from  the  record  that 
the  presence  of  the  commissioner  in  chancery 
could  not  be  obtained  as  required  by  statute, 
where  there  was  no  evidence  tending  to  show 
that  the  irregularity  probably  caused  any  in- 
justice to  the  commonwealth  or  to  the  accused, 
in  view  of  Acts  1920,  c.  23. 


6.  Homicide  ^=>  166  (2)— Evidence  of  difficulty 
between  deceased  and  third  party  held  admis- 
sible to  show  motive. 

In  a  prosecution  for  homicide,  evidence  of 
a  difficulty  between  deceased  and  a  third  party 


prior  to  the 
one  of  the 

whether  or 
homicide  in 
deceased  in 
third  party. 


kflUng  was  properly  admitted  where 

principal  issues  in  the  case  wae 

not   the    accused   committed   the 

retaliation  for  the  conduct  of  the 

the  difficulty  between  him  and  the 


6.  Homicide  «ss>233— Evidence  held  to  show 
motive  was  retaliation  for  conduct  of  deceased 
in  difficulty  with  third  party. 

In  a  prosecution  for  homicide,  where  ac- 
cused assaulted  deceased  and  killed  him  with 
a  rock,  evidence  held  sufllcient  to  sustain  a  find- 
ing that  accused  committed  the  homicide  in  re- 
taliation for  conduct  of  the  deceased  in  a  diffi- 
culty between  him  and  a  third  party. 

7.  Criminal  law  ^B=»424( I)— Declaration  of  oo- 
conspirator  after  killing  Inadmissible. 

A  declaration  of  cocunspirator  after  the  ob- 
ject of  the  conspiracy,  a  murder,  had  been  ac- 
complished, that,  if  accused  had  not  killed  de- 
ceased, he  would,  was  erroneously  admitted. 


8.  Criminal  law  «==>!  109(7)— Admission  of  deo- 
laratlon  of  coconspirator  In  evidence  held  not 
prejudicial. 

In  a  prosecution  for  murder,  erroneous  ad- 
mission in  evidence  of  declaration  of  cocon- 
spirator after  the  killing  that,  if  accused  had 
not  killed  deceased,  he  would  was  not  prejudi- 
cial where  there  was  evidence  that  such  cocon- 
spirator expressed  the  intent  to  kill  the  deceas- 
ed prior  to  the  killing,  and  the  jury  found  ac- 
cused only  guilty  of  murder  in  the  second  de- 
gree, which  was  evidently  based  on  other  tes- 
timony in  the  case. 

9.  Criminal  law  ^=>665 (4)— Rebuttal  evidence 
of  witness  excluded  from  oourtroon,  but  lis- 
tening at  window.  Is  admissible. 

Testimony  of  witness  in  rebuttal,  who  lis- 
tened to  the  evidence  through  a  window  after 
he  had  been  excluded  from  the  courtroom  with 
other  expected  witnesses,  was  properly  admit- 
ted in  evidence. 

10.  Criminal  law  ^=>423 (3)— Declaration  of  ao* 
complices  held  admissible. 

Declarations  of  accomplices  when  going  to 
deceased  for  the  purpose  of  assaulting  him, 
in  retaliation  for  his  conduct  in  a  difficulty 
with  a  third  party,  were  admissible. 

11.  Homicide  ^=»338( 2)— Statement  of  deceas- 
ed prior  to  killing  held  harmless. 

In  a  prosecution  for  the  killing  of  one  in  re- 
taliation for  his  conduct  in  a  prior  difficulty 
with  a  third  person,  a  statement  made  by  de- 
ceased after  the  first  difficulty,  "If  I  run  now, 
will  always  have  to  run,*'  was  either  immaterial 
or  had  such  a  remote  bearing  on  the  homicide 
involyed  that  its  introduction  in  evidence  could 
not  have  prejudiced  accused. 

12.  Homicide  ^=»340(4)— Error  In  Instruction 
on  first  degree  murder  harmless  on  conviction 
of  second  degree. 

Any  errors  in  instructions  with  respect  to 
murder  in  the  first  degree  were  harmless  where 
the  jury  found  accused  guilty  of  murder  in  the 
second  degree,  in  the  absence  of  some  special 
circumstance  indicating  that  the  jury  were  in- 
fluenced in  their  verdict  by  such  error. 


«=>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  DlgesU  and  Indexes 
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13.  Homicide  ^s»286(  I)— Instruct  Ion  as  to  In- 
tent held  not  objeotionablo  at  being  abotraot 
and  misleading. 

In  prosecution  for  homicide,  where  accused 
killed  deceased  by  striking  him  with  a  rock,  an 
instruction  "that  the  rule  of  law  is  that  a  man 
shall  be  taken  to  intend  that  which  he  does,  or 
that  which  is  the  necessary  consequence  of  his 
act."  held  not  objectionable  as  being  abstract 
and  misleading. 

14.  Homicide  ^=>295(2)  —  Instruction  as  to 
provocation  held  proper  under  evidence. 

Where  there  was  evidence  to  show  that 
killing  was  In  retaliation  for  conduct  of  deceas- 
ed in  a  prior  difficulty  with  a  third  person, 
court  did  not  err  in  charging  "that  a  mortal 
wound  given  with  a  deadly  instrument  in  the 
previous  possession  of  the  slayer,  without  any 
or  upon  very  slight  provocation,  la  prima  facie 
murder,  and  throws  upon  the  accused  the  neces- 
sity of  proving  extenuating  circumstances.*' 

15.  Homicide  e=»268,  325— Too  late  on  appeal 
to  raise  question  whether  rock  Is  deadly  weap- 
on, although  such  question  may  be  one  of  fact. 

Whether  a  weapon  is  a' deadly  weapon  may, 
under  some  circumstances,  become  a  question 
of  law  and  fact  to  be  determined  by  the  jury, 
but  an  accused  who  killed  deceased  with  a  rock, 
and  asked  for  an  instruction  containing  the 
assumption  that  the  rock  was  a  deadly  weap- 
on, and  the  trial  having  proceeded  with  that 
assumption  on  both  sides,  cannot  for  the  first 
time  on  appeal  raise  the  question  as  to  whether 
or  not  the  rock  was  a  deadly  weapon. 

16.  Criminal  law  <s=s>829( I)— Covered  Instruo- 
tlons  properly  refused. 

There  was  no  error  in  refusing  instructions 
requested  by  accused  which  were  covered  by  in- 
structions given  at  the  request  of  the  common- 
wealth. 

17.  Homicide  ^=>34l  —  Refusal  of  Instruction 
concerning  flight  held  harmless. 

In  a  prosecution  for  homicide,  where  tes- 
timony for  commonwealth  concerning  the  arrest 
of  accused  showed  merely  that  he  had  efdisted 
as  a  soldier,  and  was  at  camp  when  arrested, 
and  that  his  being  there  was  ascertained  by  a 
sheriff  through  a  letter  of  the  accused  to  his 
father,  stating  that  he  wanted  to  come  and 
stand  trial,  accused  was  not  harmed  by  refusal 
to  instruct  that,  if  the  accused  left  the  county 
and  joined  the  army  pursuant  to  a  purpose 
formed  before  killing  the  deceased,  and  because 
the  accused  believed  he  was  in  danger  of  death 
or  great  bodily  harm  at  the  hands  of  the  rela- 
tives and  friends  of  deceased,  then  they  could 
not  consider  such  flight  as  evidence  against  him. 

18.  Criminal  law  ^s>785( JO)— Court  should  not 
Instruct  Jury  that  they  may  disregard  testi- 
mony of  certain  witnesses  If  they  knowingly 
testifled  untruthfully. 

The  court  should  not  instruct  the  jury  that, 
if  they  believed  that  certain  named  witnesses 
knowingly  testified  untruthfully  on  any  mate- 
rial matter  in  the  case,  they  are  at  liberty  to 
disregard  the  whole  of  their  testimony,  because 
such  instruction  may  be  given  in  the  discretion 
of  the  trial  court  only  if  couched  in  general 
terms. 


19.  Criminal  law  ^s»778(4)'lnstrBCtlon  as  to 
susceptibility  of  fact  to  two  Interpretations 
held  erroneous. 

The  court  erred  in  charging  that,  where  a 
fact  is  "equally"  susceptible  of  two  construc- 
tions, one  of  which  is  consistent  with  the  inno- 
cence of  the  accused,  they  cannot  arbitrarily 
adopt  that  interpretation  which  incriminates 
him;  use  of  the  word  ''equally"  being  proper 
in  a  civil  case,  but  not  in  a  criminal  case. 

20.  Criminal  law  ^=:»l  1 72(2)— Error  In  Instruc- 
tion held  harmless. 

Error  of  court  in  charging  that,  where  a 
fact  is  "equally"  susceptible  of  two  interpreta- 
tions, one  of  which  is  consistent  with  the  inno- 
cence of  the  accused,  the  jury  cannot  arbitrarily 
adopt  that  interpretation  which  incriminates 
him,  was  harmless  where  it  in  no  way  appeared 
that  the  verdict  was  influenced  thereby. 

21.  Homldde  e=:»254— Evldenee  held  to  warrant 
conviction  ef  murder  In  the  second  degree. 

In  a  prosecution  for  a  killing  occurring  in 
a  flght  in  which  a  number  of  persons  took  part, 
deceased  being  hit  on  the  head  with  a  rock,  evi- 
dence held  to  warrant  accused's  conviction  of 
murder  in  the  second  degree. 

22.  Criminal  law  <8=»l  134(3)— Assignment  ef 
error  In  overruling  ball  held  to  present  moot 
question. 

A  conviction  of  murder  in  the  second  degree 
being  affirmed  as  against  other  assignments  of 
error,  an  assignment  that  the  trial  court  erred 
in  overruling  application  of  accused  for  bail 
presented  a  purely  moot  question,  unnecessary 
to  be  decided. 

Burks,  J.,  dissenting. 

Error  to  Circuit  Ck>Qrt,  Madison  County. 

Herman  Jarrell  was  convicted  of  murder 
in  the  second  degree,  and  brings  error.  Af- 
firmed. 

Tbere  was  a  trial  by  jury,  and  the  accused, 
the  plaintiff  In  error  in  this  case,  was  found 
guilty  of  mturder  in  the  second  degree,  as 
charged  in  the  first  count  of  the  indictment, 
the  verdict  fixing  his  punishment  at  15  years 
in  the  penitentiary.  -The  judgment  under  re- 
view was  entered  accordingly. 

The  Indictment  in  its  charge  of  the  murder 
was  in  the  common-law  form  for  murder,  not 
expressly  charging  murder  in  the  first  de- 
gree. The  first  count  of  the  indictment,  un- 
de^  which  the  accused  was  tried  and  convict- 
ed, as  aforesaid,  jointly  indicts  the  accused 
and  two  others,  Lester  Lamb  and  J.  N.  Kirt- 
ley,  with  the  crime  aforesaid,  charging  the 
crime  as  having  been  committed  by  them 
jointly  as  principals  in  the  first  degree,  by 
making  an  assault,  in  which  they  threw  a 
certain  rock  "in  their  hands  then  and  there 
had  and  held,  in,  against,  and  upon  the 
forehead"  of  the  deceased,  one  J.  A.  Mc- 
Dauiel,  giving  the  latter  the  mortal  wound 
of  which,  In  a  few  hours  thereafter,  he  died. 
There  was  one  other  count  in  the  indictment 
jointly  indicting  the  same  three  parties  with 
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the  same  offense,  and  two  other  counts  in- 
dicting the  accused  with  the  same  offense, 
charged  as  having  been  committed  in  prac- 
tically the  same  manner  by  the  accused 
alone ;  but  on  motion  of  the  accused  the  com- 
monwealth was  required  to  elect  on  which 
count  it  would  prosecute  and  elected  to  pros- 
ecute and  did  prosecute  the  accused  under 
the  first  count  aforesaid. 

The  material  facts  as  the  jury  were  war- 
ranted in  finding  them,  and  certain  testimo- 
ny which  the  trial  court  allowed  to  go  to 
the  jury  over  the  objection  of  the  accused, 
needful  to  be  here  mentioiied,  may  be  stated 
as  follows: 

The  homicide  occurred  about  midnight 
Christmas  Eve,  December  24,  1920.  On  that 
night,  which  was  a  moonlight  night,  the  de- 
ceased, along  with  one  G.  B.  Jarrell  and  a 
number  of  neighbors,  playing  the  violin  and 
having  a  *'Ohristmas  Eve  time,"  came  with 
C.  B.  Jarrell  to  his  home,  arriving  about  9 
or  10  o'clock,  to  give  a  serenade  there,  and 
some  of  the  party  expected  to  go  on  with  the 
serenade  at  other  homes  in  the  vicinity,  al- 
though 0.  B.  Jarrell  did  not  intend  to  go 
any  further  than  to  his  own  home.  They 
found  there  the  accused,  a  nephew  of  C.  B. 
Jarrell,  J.  N.  Kirtley,  a  family  connection  of 
his,  and  Lester  Lamb,  who  lived  at  G.  B. 
Jarrell's  as  his  home  when  not  away  at 
work,  and  also  other  members  of  the  family 
of  0.  B.  Jarrell  and  several  others.  There 
was  music  for  a  while,  and  dancing,  after 
which  several  of  the  young  men,  some  five  or 
more,  set  out  to  go  to  the  home  of  a  neigh- 
bor. As  these  young  men  were  going  up  a 
hill  near  G.  B.  Jarrell's  residence  they  were 
shooting  fire  crackers  and  became  quite 
boisterous.  On  hearing  this  the  deceased 
and  C.  B.  Jarrell  walked  up  on  the  hill 
where  the  young  men  were.  Soon  after  get- 
ting there  the  deceased  and  0.  B.  Jarrell 
got  into  a  fight,  which  resulted  in  the  de- 
ceased hitting  Jarrell  on  the  head  with  a 
rock,  giving  him  quite  a  severe  wound,  which 
bled  profusely.  Thereupon  Jarrell  returned 
to  his  house,  coming  to  his  front  gate,  as  his 
wife  testifies,  "with  his  coat  ♦  ♦  ♦  aU 
bloody;  talked  as  if  he  did  not  know  what 
he  was  talking  about,  «  •  *  feeling  his 
way  along;  we  went  to  meet  him;  he  was 
blind."  At  this  time  J.  P.  Thomas  came  up, 
and  said  that  the  deceased  had  hit  Jarrell. 

The  accused,  Kirtley,  and  Lamb  were  not 
among  those  present  when  the  fight  occurred 
between  the  deceased  and  G.  B.  Jarrell,  but 
the  accused  and  the  two  jointly  indicted  with 
him  were  at  the  house  when  0.  B.  Jarrell  ar- 
rived after  being  wounded,  as  aforesaid,  and 
either  saw  or  were  informed  of  his  wounded 
condition.  Whereupon  they  severally  set  out 
for  the  hill,  and  before  arriving  there  all 
three  of  them  were  told  that  the  deceased 
was  the  man  who  wounded  Jarrell.  There- 
upon, on  their  arrival  on  the  hill,  they  got 
together,  and  together  approached  and  At- 


tacked the  deceased,  in  retaliation,  as  tbe 
jury  were  warranted  in  inferring,  for  his 
having  wounded  Jarrell,  as  aforesaid.  Oth- 
ers took  part  In  the  affray,  and  there  was 
for  a  time  a  promiscuous  fight  with  rocks 
and  wrestling,  In  the  midst  of  which  the  ac- 
cused threw  the  rock  at  deceased  which 
struck  him  on  the  head,  causing  the  mortal 
wound  alleged  in  the  indictment,  and  then 
jumped  on  the  deceased,  and  was  pulled  off 
by  one  of  the  participants  In  the  affray. 

The  testimony  which  the  trial  court  al- 
lowed to  go  to  tie  jury  over  the  objection  of 
the  accused  was  the  following:  J.  P.  Thom- 
as, a  witness  for  the  commonwealth,  testi- 
fied that  as  witness  came  down  the  hill  M- 
lowing  O.  B.  Jarrell,  after  the  latter  had 
been  wounded,  as  aforesaid,  witness  met 
Lamb,  Kirtley,  and  the  accused,  in  the  order 
named,  going  up  on  the  hill.  That  Lamb 
asked  witness:  "Who  hit  Uncle  Charllef 
meaning  G.  B.  Jarrell.  That  witness  re- 
plied that  he  thought  the  deceased  hit  him, 
whereupon  Lamb  said:  "I  will  knock  him 
in  the  head."  That  Lamb  passed  witness 
and  called  back  for  the  accused.  That  the 
accused  said:  "What  do  you  want?"  That 
Lamb  said:  "Come  up  here  right  quick." 
That  witness  next  met  Kirtley,  who  asked: 
"Who  hit  G.  B.  Jarrell?"  That  witness  re- 
plied that  the  deceased  hit  him,  he  thought. 
That  Kirtley  said:  "That  is  aU  right;  I 
will  kill  the  damn  rascal  that  did  it."  That 
witness  next  met  Jesse  Jarrell,  who  said  noth- 
ing, and  then  met  the  deceased,  who  said 
nothing.  That  the  accused  was  not  t)resent 
when  Lamb  and  Kirtley  made  the  statements 
aforesaid.  On  cross-examination,  J.  P.  Thom- 
as testified  that  Harry  Jarrell,  at  some  time 
not  fixed  by  the  witness,  when  the  accused 
was  not  present,  said  "This  Is  a  hell  of  a 
bad  thing  for  nothing." 

In  testifying  concerning  the  wounding  of 
0.  B.  Jarrell  by  the  deceased,  one  of  the 
witnesses  stated  that  the  deceased  said,  after 
the  fight  with  G.  B.  Jarrell,  "If  I  run  now, 
will  always  have  to  run."  The  accused  ob- 
jected to  the  admission  of  this  in  evidence, 
but  the  court  overruled  the  objection. 

Other  pertinent  matters  are  referred  to  In 
the  opinion  of  the  court 

Will  A.  Cook,  of  Madison,  for  plaintiff  in 
error. 

John  R.  Saunders,  Atty.  Gen.,  and  J.  D. 
Hank,  Jr.,  Asst.  Atty.  Gen.,  for  the  Common- 
wealth. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court : 

The  questions  raised  by  the  assignments 
of  error  will  be  disposed  of  In  their  order 
as  stated  below. 

[1]  1.  The  first  assignment  of  error  is  that 
the  court  erred  in  refusing  to  quash  the  in- 
dictment becauise  it  was  in  the  common-law 
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form  of  an  indictment  for  murder,  and  did 
not  expressly  charge  murder  in  the  first  de- 
gree. 

We  find  no  merit  in  this  assignment  of 
error. 

Although  a  number  of  courts  of  other  ju- 
risdictions are  not  in  accord  with  the  Vir- 
ginia court  on  this  subject,  and  so  eminent 
an  authority  as  Mr.  Bishop  (2  Bish.  New 
Cr.  Prac.  [4th  Ed.]  §{  566-^7)  takes  a  view 
contrary  to  the  holding  in  Virginia  with  re- 
spect thereto,  the  rule  has  been  for  so  long 
and  so  firmly  established  in  this  jurisdic- 
tion that  an  indictment  for  murder  in  the 
common-law  form  is  good  as  an  indictment 
for  murder  in  the  first  degree  that  we  are 
unwilling  to  change  that  rate.  Miller's 
Case,  1  Va.  Cas.  (3  Va.)  310;  Wick»s  Case, 
2  Va.  Cas.  (4  Va.)  387;  Livingston's  Case,  56 
Va.  (14  Grat)  695;  Cluverius'  Case,  81  Va. 
787 ;  Kibler's  Case,  W  Va.  804,  26  S.  B.  858 ; 
Thurman's  Case,  107  Va.  912,  eo  S.  B.  99. 
Moreover,  the  accused  in  the  case  at  bar 
was  not  convicted  of  murder  in  the  first  de- 
gree, but  only  of  murder  in  the  second  de- 
gree. Under  the  ruling  of  all  of  the  courts, 
the  indictment  was  good  as  an  indictment 
for  murder  in  the  second  degree.  Hence, 
according  to  all  of  the  authorities,  the  in- 
dictment is  sufficient  to  sustain  the  verdict 
and  judgment  under  review. 

[2]  2.  The  second  assignment  of  error  is 
that  the  court  erred  in  not  requiring  the 
commonwealth  to  file  a  bill  of  particulars, 
because  "the  wording  of  the  first  count  of 
the  indictment  under  which  he  (the  accused) 
was  tried  made  it  proiper  that  a  bill  of  par- 
ticulars should  have  been  filed,  so  as  to  put 
him  in  a  fair  position  to  defend  himself." 

We  find  no  merit  in  this  assignment. 

It  is  true  that  in  Pine  v.  Comnroiiwealth, 
121  Va.  812,  83^838,  93  S.  B.  652,  It  is  held 
that  the  accused  has  the  right  to  hive  the 
commonwealth  file  'a  bill  of  particulars  in 
certain  cases,  but  this  right  does  not  arise 
in  all  criminal  cases.  As  there  held,  it  aris- 
es only  in  those  cases  in  which  such  a  bill 
is  necessary  to  "supply  the  f^ult  of  general- 
ity or  uncertainty"  in  the  averments  of  the 
indictment  drawn  in  question,  in  stating  the 
cause  and  nature  of  the  accusation.  In  the 
case  at  bar  there  is  no  fault  of  generality 
or  uncertainty  of  this  character  in  the  aver- 
ments in  the  first  count  of  the  indictment, 
which  alone  is  drawn  in  question  by  the  as- 
signment of  error  under  consideration.  This 
count  expressly  and  distinctly  charges  the 
accused  with  a  single  act,  namely,  the 
throwing  of  the  rock  which  gave  the  mortal 
wound,  as  a  principal  in  the  first  degree, 
and  it  joins  as  defendants  in  the  same  count 
two  otiiers  as  participants  in  the  alleged 
crime,  who  are  also  charged  with  the  same 
act  as  principals  in  the  first  degree.  The 
accused  was  tried  upon  this  count  and  con- 
victed. 

110  S.B.-28 


[3]  It  is  urged  In  argument  for  the  ac- 
cused, to  sustain  the  assignment  of  error  un- 
der consideration,  that  the  accused  is 
charged  in  the  first  count  jointly  with  oth- 
ers with  doing  an  act  (the  throwing  of  the 
rock)  which  it  was  physically  possible  only 
for  one  of  them  to  have  done;  hence  this 
count  in  fact  charges  the  accused  with  two 
otTenses,  that  of  committing  the  crime  as 
principal  in  the  first  degree,  and  that  of 
committing  it  as  an  accessory  by  aiding  and 
abetting  its  commission.  It  is  true  that 
these  two  offenses  are  charged.  But  that  is 
permissible  in  such  a  case,  and  it  has  been 
too  long  and  too  well  settled  that  this 
creates  no  uncertainty  in  the  averment  with 
respect  to  what  two  offenses  are  thus 
charged  to  now  admit  of  question. 

As  said  in  1  Bish.  Cr.  Law  (4th  Bd.)  { 
467: 

"If  the  prosecuting  power  chooses,  it  may 
join  as  defendants  in  one  count  all  the  partid- 
pants  in  a  crime.  As  to  which,  the  test  is 
said  to  be  to  consider  'whether  each  offender 
be  guilty  in  some  degree  of  the  same  crime, 
80  that  he  might  be  separately  convicted  even 
though  another  was  the  actual  perpetrator. 
If  each  may  be  so  convicted  their  guilt  la 
joint    ♦    ♦    ♦''• 

In  Id.,  §  468,  this  is 'said: 

"Principals  of  the  first  and  second  degree 
may  be  joined;  as  *  *  *  in  malicious  shoot- 
ing *  *  *  there  may  be  several  defendants, 
and  'all  jointly  charged  with  the  single  act,' 

though    *    *    *    it  was  by  one  of  them  alone." 

•■ 

In  2  Bish.  New  Cr.  Prac.  (4th  Ed.)  {  8, 
this  is  said : 

"Where  A.  and  B.  are  present,  and  A.  com- 
mits an  offense,  in  which  B.  aids  and  assists 
him,  the  indictment  may  *  *  *  charge  them 
both  as  principals  in  the  first  degree;  for  the 
act  of  the  one  is  the  act  of  the  other.  And  up- 
on such  an  indictment  B.,  who  was  present 
aiding  and  abetting,  may  be  convicted,  though 

A.  is  acquitted.  So  A.  and  B.,  if  present  aiding 
and  abetting,  may  be  convicted,  though  C,  a 
person  not  named  in  the  indictment,  committed 
the  act.  Again,  if  an  indictment  for  murder 
charge  that  A.  gave  the  mortal  stroliLe,  and  that 

B.  was  present  aiding  and  abetting,  both  A. 
and  B.  may  be  convicted,  though  it  turn  out 
that  B.  struck  the  blow  and  that  A.  was  present 
aiding  and  abetting.  To  go  one  step  further, 
upon  a  similar  indictment,  charging  A.  as 
principal  in  the  first  degree,  and  B.  as  pres- 
ent aiding  and  abetting,  B.  may  be  conWcted 
though  A.  be  acquitted." 


In  Id.  {  6a,  this  is  said : 

«•  ♦  •  •  The  averment  was  adjudged  suffi- 
cient that  three  defendants  did,  with  a  stick  of 
wood,   which   each   severally  had   and  held  in 

their  several  right  hands,  inflict  a  mortal  wound. 
•    •    •  •» 

[4]  3.  The  third  assignment  of  error  is 
that  the  court  refused  to  quash  the  venire 
on  the  ground  that  the  names  of  the  venire- 
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men  were  drawn  in  the  presence  of  two 
citizens  called  upon  by  the  clerk,  without  it 
appearing  from  the  record  that  the  presence 
of  the  commissioner  in  chancery  could  not 
be  obtained,  as  Is  required  by  statute  to  be 
the  case  before  the  drawing  can  lawfully 
take  place  before  the  two  citi^ns.  It  Is 
contended  that  the  statute  is  mandatory  in 
this  particular,  and  that  not  only  is  a  ve- 
nire rendered  invalid  by  such  an  irregular- 
ity, but  that  the  failure  of  the  record  to 
show  affirmatively  that  no  such  irregular- 
ity occurred  destroys  the  validity  of  the  ve- 
nire, however  in  conformity  with  the  stat- 
ute the  drawing  may  have  been  in  fact 

In  view  of  the  express  provisions  of  the 
statute  which  were  not  formerly  embraced 
therein,  and  the  further  considerations,  now 
to  be  mentioned,  we  find  no  merit  in  this  as- 
signment of  error. 

The  provision  of  the  statute  here  alluded 
to  (Act^  1920,  p.  25  et  seq.),  so  far  as  mate- 
rial, is  as  follows: 

"No    irregularity    •    •    ♦    in    the    drawing 

•  ♦  ♦  of  jurors  ♦  •  •  shall  be  cause  for 
summoning  a  new  panel  or  for  setting  aside 
a    verdict    or    granting    a    new    trial,    unless 

•  •    *    it     appears     that     such     irregularity 

•  •  ♦  was  •  ♦  •  such  as  to  probably 
cause  injustice  to  the  commonwealth  or  to  the 
accused.    ♦    ♦    ♦  " 

There  is  no  evidence  in  the  record  tend- 
ing to  show  that  the  irregularity  in  question 
probably  caused  any  injustice  to  the  com- 
monwealth or  to  the  accused. 

[5,  6]  4.  The  fourth  assignment  of  error 
is  that  the  court  erred  in  admitting,  over 
the  objection  of  the  accused,  evidence  of  the 
difficulty  between  O.  B.  Jarrell  and  the  de- 
ceased and  all  evidence  leading  up  to  and 
connected  with  such  difficulty,  on  the  ground 
that  the  accused  was  in  no  way  connected 
therewith  by  the  evidence  in  the  case. 

Whether  this  assignment  of  error  is  well 
taken  depends  entirely  upon  whether  the 
ground  upon  which  it  is  based  can  be  sus- 
tained. That,  of  course,  is  a  question  of 
fact.  That  question  of  fact  was  submitted 
to  the  Jury  by  the  instructions  of  the  court 
One  of  the  principal  issues  in  the  case  was 
whether  or  not  the  accused  committed  the 
homicide  in  retaliation  for  the  conduct  of 
the  deceased  in  the  difficulty  between  him 
and  C.  B.  Farrell.  There  was  ample  evidence 
to  sustain  the  jury  in  finding  that  this  was 
the  motive  for  the  crime.  In  this  way  the 
accused  was  connected  with  such  difficulty. 
Hence  we  find  no  error  in  the  action  of  the 
court  in  the  particular  in  question. 

[7,  8]  5.  The  fifth  assignment  of  error  is 
that  the  court  erred  in  admitting  in  evi- 
dence the  testimony  of  a  witness  that  he 
heard  Kirtley,  on  the  evening  after  the  hom- 
icide, not  in  the  presence  of  accused,  say 
that  ^f  the  accused  *'had  not  killed  McDan- 
iel,  he  ^ould." 


This  being  a  declaration  of  a  coconspira- 
tor after  the  object  of  the  conspiracy  had 
been  accomplished,  it  was  error  to  admit  it 
in  evidence  against  the  accused,  according 
to  the  general  rule  on  the  subject.  1  Bish. 
New  Cr.  Law  (4th  Ed.)  §  1248  (2) ;  Burford 
V.  Commonwealth,  110  S.  B.  428,  decided  to- 
day. But  the  bearing  of  this  testimony 
against  the  accused  was  that  it  tended  to 
show  that  he  was  guilty  of  murder  in  the 
first  degree,  in  that  he  acted  in  concert  with 
Kirtley  in  execution  of  the  premeditated 
and  •  specific  purpose  to  kill  the  deceased. 
And  there  was  other  testimony  for  the  com- 
monwealth, which  is  above  referred  to,  that 
Kirtley  made  a  declaration  before  the  homi- 
cide of  this  puri>08e  on  his  part  which  was 
unquestionably  admissible  in  evidence  u|i« 
der  the  rule  aforesaid,  namely,  the  declara- 
tion of  Kirtley  to  which  Thomas  testified. 
The  verdict  of  the  Jury,  however,  finding 
the  accused  guilty  only  of  murder  in  the 
second  degree,  indicates  that  they  were  not 
influenced  in  reaching  the  verdict  against 
the  accused  by  any  of  the  testimony  con- 
cerning the  purpose  of  Kirtley  to  kill  the 
deceased,  but  based  the  verdict  on  other  tes- 
timony in  the  case,  of  which  the  quantity 
was  ample  to  sustain  the  verdict,  which 
tended  indeed  to  show  that  the  accused 
made  the  assault  upon  the  deceased  in  con- 
cert with  Kirtley  and  Lamb  in  retaliation 
for  the  assault, of  the  deceased  on  G.  B.  Jar- 
rell, but  with  the  intent  merely  to  do  the 
deceased  serious  bodily  harm.  Therefore  it 
does  not  appear  probable  from  the  record  be- 
fore us  that  the  accused  was  prejudiced  by 
the  admission  of  the  declaration  in  question. 
On  the  contrary,  it  seems  plain  that  the  ac- 
cused was  not  prejudiced  thereby.  Hence 
we  consider  the  admission  of  such  declara- 
tion in  evidence  as  harmless  error. 

[9]  6.  The  sixth  assignment  of  error  is 
that  the  court  erred  in  allowing  EUirry  Jar- 
rell, a  witness  for  the  commonwealth,  to  tes- 
tify in  the  case,  he  having  listened  through 
a  window  "to  the  evidence"  after  he,  along 
with  other  expected  witnesses,  had  been  ex- 
cluded from  the  courtroom. 

It  is  stated  in  the  brief  for  the  accused 
that  the  witness  in  question  was  put  on  the 
stand  as  a  witness  in  rebuttal,  "which  fact 
distinguishes  this  case  from  the  cases  de- 
cided by  our  courts."  No  cases  are  dted  in 
the  brief,  nor  were  any  cited  in  oral  argu- 
ment for  the  accused  on  the  question  under 
consideration.  The  leading  case  in  Virginia 
on  the  subject  Is  Bey's  Case,  32  Grat  (73 
Va.)  946,  34  Am.  Bep.  799,  in  which  the  opin- 
ion of  the  court  was  delivered  by  Judge  E. 
C.  Burks.  It  Is  therein  laid  down  that  a 
witness  remaining  in  court  in  violation  of 
an  order  of  separation  may,  nevertheless, 
be  examined,  his  conduct  bearing  only  up- 
on his  credibility  and  subjecting  him  to  be- 
ing punished  for  contempt     It  is  therein 


Va.) 


JABBELIi  y.  COMMONWEALTH 

(110  as.) 


435 


lield,  in  accordance  with  what  seems  to  have 
always  been  the  rule  in  this  conntry,  and 
the  modem  rale  in  England,  that  the  trial 
judge  has  no  right  to  exdade  such  a  wit- 
ness from  testifying.  No  distinction  seems 
to  have  been  made  by  the  authorities  be- 
tween witnesses  in  rebuttal  and  other  wit- 
nesses, and  no  reason  is  specified  in  argu- 
ment, and  we  perceive  none,  why  the  rule 
should  not  be,  at  the  least,  as  liberal  as  ap^ 
plied  to  r^uttal  as  to  other  witnesses.  In 
practice,  indeed,  it  is  not  usually  known 
what  witnesses  will  be  used  In  rebuttaL 
They  are  usually  some  of  those  who  have 
testified  in  chief,  who  are  customarily  al- 
lowed to  remain  in  the  courtroom  af tes  giv- 
ing their  testimony,  and  are  allowed  to  hear 
the  remaining  testimony  for  the  side  of  the 
case  on  wliich  they  testify,  and  also  the  tes- 
timony for  the  other  side,  without  objection. 

[10,11]  7.  The  seventh  assignment  of  er- 
ror Is  that  the  court  erred  in  allowing  the 
commonwealth  to  introduce  in  evidence  the 
declarations  of  Kirtley,  Lamb,  and  Harry 
Jarrell,  testified  to  by  J.  P.  Thomas,  and 
erred  also  in  admitting  in  evidence  the 
statement  of  deceased,  '*If  I  run  now,  will 
always  have  to  run." 

We  find  no  merit  in  this  assignment. 

The  testimony  of  J.  P.  Thomas  concerning 
the  declaration  of  Harry  Jarrell,  was  elicit- 
ed by  the  cross-examination  in  behalf  of  the 
acaised.  The  declarations  o|  Kirtley  and 
Lamb  were  admissible  under  the  general 
rule  referred  to  above  in  what  is  said  in 
connection  with  the  fifth  assignment  of  er- 
ror. And  as  to  the  statement  of  the'  de- 
ceased, it  related  td  his  remaining  on  the 
hill  after  he  had  wounded  C.  B.  Jarrell,  and 
not  to  his  fight  with  the  accused,  so  that  it 
was  either  Immaterial  or  had  such  a  remote 
bearing  on  the  homicide  involved  in  the  case 
in  judgment  that  we  cannot  regard  the  ad- 
mitting of  such  statement  in  evidence  as 
having  had  any  material  bearing  on  the  con- 
clusions of  the  jury  to  the  prejudice  of  the 
accused,  so  as  to  constitute  reversible  error. 

8.  The  eighth  assignment  of  error  covers 
the  same  subjects  as  the  fourth  and  seventh 
assignments,  above  dealt  with. 

9.  The  ninth  assignment  of  error  is  that 
the  court  erred  in  giving  the  instructions  it 
gave  at  the  request  of  the  commonwealth,  14 
in  number,  and  occupying  3  pages  of  the  rec- 
ord. None  of  the  alleged  errors  in  these  in- 
structions is  pointed  out  in  the  petition  for 
the  writ  of  error.  The  brief  for  the  accused 
points  out  certain  alleged  errors  in  these  in- 
structions, which  will  be  now  dealt  with. 

[12]  (a)  There  are  alleged  errors  pointed 
out  in  the  third,  fourth  and  fifth  instruc- 
tions, in  that  it  is  urged,  they  do  not  cor- 
rectly Instruct  the  Jury  on  the  subject  of 
murder  in  the  first  degree.  We  deem  it  suf- 
ficient to  say  of  these  instructions  that  they 
are  in  the  usual  form  which  has  been  ap- 


f  proved  by  the  decisionB  and  correctly  pro- 
pound the  law  applicable  to  the  theory  of 
the  commonwealth  as  applied  to  the  testi- 
mony in  the  case.  But,  if  there  had  been 
error  in  these  instructions  with  respect  to 
the  subject  of  murder  in  the  first  degree,  aa 
the  Jury  found  the  accused  guilty  only  of 
murder  in  the  second  degree,  and  thereby  ac- 
quitted him  of  murdar  in  the  first  degree, 
such  error  would  have  been  harmless,  tmless 
there  were  some  special  circumstance  indi- 
cating that  the  Jury  were  infiuenced  in  their 
verdict  by  the  errors  with  respect  to  the  de- 
fining of  murder  in  the  first  degree.  No  such 
circumstance  appears  from  the  record  before 
us.  It  would  therefore  serve  no  useful  pur- 
pose for  us  to  here  set  out  in  detail  the 
points  of  error  urged  upon  us  touching  these 
Instructions. 

(13]  (b)  The  siztli  instrucaon  is  as  fol- 
lows: 

"That  the  rule  of  law  is  that  a  man  shall  be 
taken  to  intend  that  which  he  does,  or  that 
which  is  the  necessary  consequence  of  his  act" 

The  obdection  to  this  instruction  is  that  it 
is  purely  an  abstract  proposition,  and  is 
misleading.  The  instruction  was  directly 
applicable  to  the  theory  of  the  commonwealth 
with  respect  to  the  testimcmy  concerning  the 
conduct  of  the  accused  in  striking  the  fatal 
blow  with  the  rock.  Hence  we  find  no  merit 
in  this  objection. 

[14,  IS]  (c)  The  seventh  instruction  was 
as  follows: 

"That  a  mortal  wound  given  with  a  deadly  in- 
strument in  the  previous  possessioil  of  the  slay- 
er, without  any  or  upon  very  slight  provoca- 
tion, is  prima  facie  murder,  and  throws  upon 
the  accused  the  necessity  of  proving  exten- 
uating circumstances.*' 

There  are  two  objections  to  this  instruc- 
tion. 

The  first  objection  is  that  it  Is  based  upon 
the  theory  that  the  assault  was  without  any 
or  upon  very  slight  provocation,  and  that 
there  is  no  evidence  in  the  case  to  support 
this  theory.  This  position  as  to  the  evidence 
is  not  well  taken.  There  was  ample  evi- 
dence to  support  the  theory  mentioned  if  the 
Jury  believed  the  testimony  for  the  common-, 
wealth,  which  tended  to  show  that  the  at- 
titude of  the  deceased  at  the  time  of  and  Im- 
mediately preceding  the  homicide  was  not 
seriously,  if  at  all,  threatening  to  the  accus- 
ed, and  was  not  in  truth  the  real  provocation 
for  the  killing,  but  that  retaliation  for  the 
wounding  of  C.  B.  Jarrell  was  the  real  mo- 
tive for  the  killing. 

The  second  objection  under  consideration 
is  that  the  instruction  assumes  that  the 
weapon  used  was  a  deadly  weapon.  It  is 
true  that  whether  a  weapon  is  a  deadly 
weapon  may  under  some  drcunistances  be- 
come a  question  of  law  and  fact  to  be  deter- 
mined by  the  Jury  under  proper  instructions. 
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13  R.  O.  L.  i  48,  p.  744.  But  in  the  case  in 
judgment  no  issue  was  raised  by  the  accused 
on  thi9  subject  in  the  trial  court;  one  of  tlie 
instructions  asked  for  by  the  accused  con- 
tained the  assumption  that  the  weapon  used 
was  a  deadly  weapon;  and,  the  trial  having 
proceeded  with  that  assumption  on  both 
sides,  as  an  uncontroverted  fact,  it  is  too 
late  to  raise  that  issue  on  appeal. 

(d)  The  eighth,  ninth,  tenth,  eleventh,  and 
twelfth  instructions  are  objected  to  as  con- 
taining merely  abstract  propositions  of  law. 
We  do  not  think  that  this  objection  is  well 
taken.  These  instructions  are  upon  the  sub- 
ject of  justifiable  homicide,  were  directly 
applicable  to  the  case  in  view  of  the  claim 
of  the  accused  that  the  killing  was  in  self- 
defense,  and  were  in  the  usual  form  approv- 
ed by  the  decisions. 

(e)  The  thirteenth  instruction  submits  to 
the  jury  the  question  of  fact  whether  the 
motive  for  the  homicide  was  the  striking  by 
the  deceased  of  the  uncle  of  th6  accused  with 
a  rock  in  the  aforesaid  previous  fight.  The 
objection  to  this  instruction  is  that  there 
was  no  evidence  that  the  accused,  T)efore  he 
went  to  the  scene  of  the  crime,  knew  that  his 
uncle  had  been  assaulted  by  the  deceased. 

As  appears  from  the  statement  preceding 
this  opinion,  there  was  ample  evidence  from 
which  the  jury  were  warranted  in  inferring 
that  the  accused  had  the  knowledge  in  ques- 
tion before  the  homicide. 

10.  The  tenth  assignment  of  error  Is  that 
the  court  erred  in  refusing  to  give  certain 
instructions  at  the  request  of  the  accused. 

[16]  The 'court  gave  14  instructions  at  the 
request  of  the  commonwealth,  a  number  of 
which  were  applicable  also  to  the  theories 
of  the  defense.  The  court  also  gave  6  in- 
structions asked  for  by  the  accused.  All  of 
the  instructions  asked  for  by  the  accused  i 
and  refused,  except  two,  may  be  disposed  of 
by  saying  that  they  were  already  covered 
by  the  instructions  given,  so  that  there  was 
no  error  in  their  refusal.  The  jury  had 
been  fully  instructed. 

[17]  The  two  instructions  asked  and  re- 
fused, as  just  stated,  which  we  except  from 
the  general  statement  just  made,*  will  be 
now  considered. 

One  of  these  two  instructions  Is  as  follows: 


monwealth  concerning  the  arrest  of  the  ac- 
cused showed  merely  that  he  had  enlisted  as 
a  soldier,  and  was  at  Gamp  Lee  when  he  was 
arrested,  and  that  his  being  there  was  as- 
certained by  the  sheriff  through  a  letter  of 
the  accused  to  his  father,  stating  that  he 
wanted  to  come  and  stand  his  trial.  This 
letter  was  read  to  the  jury  by  the  sheriff,  a 
witness  for  the  commonwealth.  The  accused 
testified  to  the  same  effect,  and  that  he  left 
the  county  and  joined  the  army  pursuant  to 
a  purpose  forjned  before  the  homicide,  and 
because  accused  was  told  that  a  brother  of 
the  deceased  was  likely  to  kill  him.  •  There 
was  no  testimony  introduced  by  the  com- 
monwealth in  rebuttal  on  this  subject.  No 
instruction  was  given  for  or  offered  by  the 
commonwealth  about  it;  and,  from  the  rec- 
ord before  us,  it  seems  plain  that  there  was 
no  issue  made  in  the  trial  court  touching  this 
matter.  It  seems  to  us,  therefore,  that  the 
refusal  of  this  Instruction,  if  error,  was 
harmless  error  for  which  the  case  will  not 
be  reversed. 

[18]  The  other  of  the  two  refused  instruc- 
tions under  consideration  is  as  follows: 

"The  court  instructs  the  jury  that,  if  they 
believe  that  Harry  Jarrell  and  J.  P.  Thomas, 
or  either  of  them,  have  knowingly  testified  un- 
truthfully on  any  material  matter  in  this  case, 
they  are  at  liberty  to  disregard  the  whole  of 
their  testimony.' 


tt 
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*The  court  instructs  the  jury  that  flight  to 
avoid  arrest  may  be  considered  a  circumstance 
going  to  show  guilt;  but  the  jury  is  further  in- 
structed,, that  if  they  believe  from  the  evidence 
that  the  accused  left  the  county  and  joined  the 
army  pursuant  to  a  purpose  formed  before  the 
killing  of  deceased,  and  because  accused  believ- 
ed he  was  in  danger  of  death  or  great  bodily 
harm  at  the  hands  of  the  relatives  and  friends 
of  deceased,  then  they  cannot  consider  such 
flight  as  evidence  against  him." 

The  commonwealth  introduced  no  evidence 
tending  to  show  that  the  accused  fled  to 
avoid  arrest.     Hie  testimony  for  the  corn- 


It  has  been  held  that  such  an  instruction 
should  be  given  (State  v."Perry,  41  W.  Va. 
641,  24  S.  E.  634),  but  it  is  also  held,  that 
whether  it  should  be  given  or  not  in  a  par- 
ticular case  rests  largely  in  the  discretion  of 
tne  trial  judge,  and,  in  the  absence  of  a 
statute  authorizing  it,  should  never  be  given 
unless  the  trial  judge  suspects  that  willful 
false  swearing  has  been  done  in  the  case.  14 
R.  C.  L.  §  11,  pp.  736-737,  citing  State  v. 
Hickan,  95  Mo.  322,  8  S.  W.  252,  6  Am.  St 
Rep.  54,  and  Schmidt  v.  St.  Louis  R.  Ck)., 
149  Mo.  269,  50  S.  W.  921,  73  Am.  St  Rep. 
3S0.    As  said  in  State  v.  Hickan: 

Such  an  instruction  "should  not  be  given  as  a 
matter  of  course  •  •  ♦  and  the  propriety  of 
giving  it  in  any  particular  case  must  be  left 
largely  to  the  judgment  and  discretion  of  the 
trial  court" 

« 

As  said  in  Schmidt  v.  St  Louis  R.  Co., 
supra,  in  regard  to  such  an  instruction: 

"The  farthest  the  court  can  go  in  that  di- 
rection without  trenching  on  the  province  of 
the  jury  is  to  instruct  them  in  effect  that  if  they 
believe  from  the  evidence  that  any  witness  has 
willfully  sworn  falsely  as  to  any  material  fact 
in  the  case,  they  may  if  they  see  fit  for  that 
reason  disregard  the  whole  of  that  witness* 
testimony.  But  even  in  the  giving  of  that  in- 
struction, the  court  should  act  with  caution. 
It  is  not  to  be  given  in  every  case,  and  should 
never  be  given  unless  the  trial  judge  strongly 
suspects  that  willful  false  swearing  has  been 
done  in  the  case.** 
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Our  own  yiews  tQK>ii  the  subject  under 
•consideration  are  as  follows:  The  credibil- 
ity of  witnesses  is  so  peculiarly  and  exdu- 
«iyely  within  the  province  of  the  jury  that 
we  think  it  would  be  improper  for  the  court 
to  give  such  an  instruction  as  that  under 
consideration,  which  was  refused  in  the  case 
before  us,  because  of  its  singling  out  by  name 
f^ertain  witnesses.  We  think  that  naming  of 
any  particular  witness  or  witnesses  in  such 
an  instruction  would  tend  to  lodge  upon  the 
minds  of  the  jury  the  impression  that  the 
trial  judge  is  not  satisfied  as  to  the  truth  of 
the  testimony  of  the  witness  or  witnesses 
mentioned,  which  would  certainly  be  an  im- 
proper invasion  of  the  province  of  the  jury. 
If  indeed  it  is  an  admitted  or  uncontrovert- 
ed  fact,  or  there  is  clear  and  convincing  evi- 
dence in  the  case  that  a  witness  or  witnesses 
therein  has  ot  Have  willfully,  or,  which  is 
the  same  thing,  knowingly,  testified  un- 
truthfully on  any  material  matter  such  an 
instruction  as  that  under  consideration  may, 
in  the  discretion  of  the  trial  court,  be  prop- 
erly given,  if  couched  in  general  terms,  to 
the  effect  that,  if  the  jury  believe  from  the 
evidence  that  any  witness  or  witnesses  in  the 
case  have  so  testified  they  are  at  liberty  to 
disregard  the  whole  of  their  testimony.  But 
the  trial  judge  should,  as  to  such  an  instruc- 
tion, in  every  case  act  with  caution;  he 
should  never  give  such  an  instruction  unless 
from  all  the  evidence  he  believes  that  will- 
ful false  swearing  has  been  done;  and  even 
then  he  should  refuse  to  give  such  an  in- 
struction if  he  feels  that  the  jury  would  be 
warranted  by  the  evidence  in  coming  to  a 
different  conclusion  as  to  such  testimony. 

These  being  our  views,  it  follows  that 
there  was  no  error  in  the  refusal  of  the  in- 
struction in  question. 

[19,20]  11.  The  eleventh  assignment  of  er- 
ror is  that  the  court  modified  instruction  No. 
7,  given  at  the  request  of  the  accused,  by 
inserting  the  word  "equally"  before  the  word 
"susceptible." 

This  instruction,  as  given,  is  as  follows: 

"The  court  instructs  the  jury  that  every  fact 
necessary  to  constitute  the  offense  charged 
must  be  proven  beyond  a  reasonable  doubt,  and 
that,  if  there  is  a  reasonable  doubt  as  to  any 
such  fact,  they  shall  acquit;  that  the  result  of 
the  evidence  must  be  to  exclude  every  reason- 
able hypothesis  of  innocence,  and  be  consistent 
only  with  the  guilt  of  the  accused;  that  the 
jury  is  not  at  liberty  to  guess,  and,  where  a 
fact  is  equally  susceptible  of  two  interpreta- 
tions, one  of  which  is  consistent  with  the  inno- 
cence of  the  accused,  they  cannot  arbitrarily 
adopt  that  interpretation  which  incriminates 
him," 

Accurately  speaking,  the  modification  was 
error.  The  use  of  the  word  "equally"  in  such 
a  connection  would  be  proper  in  a  civil,  but 
is  not  in  a  criminal,  case.  But  this  distinc- 
tion is  not  one  which  is  likely  to  have  oc- 


curred to  the  jury.  It  in  no  way  appears 
that  the  verdict  of  the  jury  was  influenced 
in  the  slightest  degree  by  the  modification  of 
the  instruction.  We  must  therefore  regard 
the  error  as  harmless. 

[21]  12.  The  twelfth  assignm^t  of  error 
is  that  the  court  erred  in  overruling  the  mo- 
tion of  the  accused  to  set  aside  tlie  verdict 
and  grant  him  a  new  trial  because  the  ver- 
dict is  contrary  to  the  law  and  the  evidence. 

What  has  been  said  above  renders  it  im- 
necessary  for  us  to  enter  upon  any  further 
detailed  consideration  of  the  evidence  than 
that  which  concerns  the  question  of  fact 
whether  the  accused  threw  the  rock  which 
killed  the  d^eased.  It  is  urgently  contended 
for  the  accused  that  the  testimony  of  all  of 
the  eyewitnesses  of  the  occurrence  leaves  it 
undetermined  who  threw  the  fatal  rock. 
This  is  true  in  so  far  as  direct  testimony  to 
the  act  of  throwing  the  rock  is  concerned. 
But  there  is  testimony  showing  the  circum- 
stances of  the  positions  and  attitude  of  the 
various  persons  engaged  in  the  affray  im- 
mediately preceding  and  at  the  time  of  the 
homicide,  which  tends  strongly  to  show  that 
the  accused  struck  the  fatal  blow  with  the 
rock.  And  there  is  the  testimony  of  two 
witnesses  for  the  commonwealthr  that  the 
accused  admitted  that  he  did  so.  Some  of 
the  latter  testimony  couples  this  admission, 
it  is  true,  with  the  claim  on  the  part  of  the 
accused  that  he  did  this  in  self-defense.  But 
the  jury  were  at  liberty,  if  they  felt  the  evi- 
dence warranted  it,  to  accept  the  truth  of  a 
portion  of  such  admission  and  discard  the 
rest:  and  that  the  evidence  did  warrant  this 
we  have  no  doubt.    J.  P.  Thomas  testified: 

"Herman  [the  accused]  said,  'I  did  it,  had  to 
do  it  to  save  myself;  he  [the  deceased]  was 
advancing  on  me  with  rocks.' " 

The  testimony  for  the  commonwealth  was 
to  the  effect  that  the  deceased  was  not  ad- 
vancing on  the  accused  with  rocks,  or  at 
all,  as  claimed  by  the  accused,  and  that  the 
accused  did  not  have  to  strike  the  deceased 
with  the  rock  in  self-defense.  Harry  Jarrell 
testified: 

''Herman  said  he  had  done  it";  and  "the 
next  night  Herman  Jarrell  said  to  me,  'We  had 
better  get  together  and  get  our  tales  straight.'  " 

We  deem  it  sufScient,  therefore,  to  say,  in 
conclusion  of  the  consideration  of  the  as- 
signment of  error  last  mentioned,  that,  while 
the  evidence  is  extremely  conflicting  on  the 
subject  of  the  motive  of  the  killing,  and 
there  is  evidence  in  the  record  which  would 
have  warranted  the  jury  in  finding  the  ac- 
cused not  guilty  had  they  given  credit  to 
it,  at  the  same  time  there  is  evidence  which 
warranted  the  jury  in  finding  ine  verdict  of 
guilty,  which  they  did.  That  verdict  is 
conclusive  upon  the  facts  in  issue.  We  find 
no  material  error  in  the  instructions  or  in 
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the  action  of  the  court  in  refusing  instruc- 
tions. The  verdict  is  not  in  conflict  with 
the  instructions  given.  It  is  therefore  not 
within  the  province  of  this  court  to  set  aside 
the  verdict. 

'[22]  13.  The  thirteenth  and  last  assign- 
ment of  error  is  that  the  court  erred  in 
overruling  the  application  of  the  accused  for 
ball. 

In  view  of  the  conclusions  reached  above, 
the  case  will  have  to  be  affirmed,  so  that  the 
accused  will  not  hereafter  have  any  right  of 
bail.  Hence,  as  the  case  stands,  the  assign- 
ment of  error  just  stated  presents  a  purely 
moot  question,  which,  therefore,  we  will  not 
undertake  to  decide. 

The  case  will  be  affirmed. 

SAUNDERS,  J.,  did  not  participate  in  the 
above  decision,  having  died  In  November 
last  ^ 

BURKS,  J.  (dissenting).  I  am  unable  to 
concur  in  so  much  of  the  foregoing  opinion 
as  holds  that  it  was  harmless  error  to  per- 
mit the  witness  to  testify  as  to  what  he 
heard  Kirtley  say  after  the  homicide,  and 
which  is  discussed  under  the  head  of  the 
fifth  assignment  of  error.  I  also  think  that 
it  was  error  to  refuse  the  Instruction  on  the 
subject  of  flight,  and  that  the  refusal  was 
not  harmless. 


(90  W.  Va.  19) 

STATE  ex  rel.  WELSH  v.  KITTLE,  Circuit 
Judge,  et  al.     (No.  4341.) 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Jan.  17,  1922.) 

(Syllabus  hy  ike  Court) 

Habeas  corpus  ^=s>l  16— Prohibition  <$»I0(2)— 
In  an  order  dismissing  a  poftition  for  habeas 
corpus  ad  subjiciendum,  the  court  cannot 
award  more  than  $10  as  a  statutory  attor- 
ney's fee,  and  prohibition  will  lie  to  prevent 
Its  collection. 

A  circuit  court  cannot  include,  in  its  order 
dismissing  a  petition  for  habeas  corpus  ad  sub- 
jiciendum and  awarding  costs  in  favor  of  the 
respondent  and  against  the  petitioner,  a  sum 
greater  than  $10,  usually  designated  as  the 
statutory  attorney's  fee;  and,  if  such  be  done, 
and  execution  be  issued  therefor,  prohibition 
will  lie  to  prevent  its  collection. 
• 

Original  proceeding  by  the  State,  on  the 
relation  of  Thomas  J.  Welsh,  against  Hon. 
Warren  B.  Kittle,  Judge  of  the  Circuit  Court 
of  Taylor  County,  for  prohibition  to  prevent 
the  collection  of  an  execution  in  the  hands 
of  a  sheriff  issued  on  a  Judgment  for  costs 
in  favor  of  Cora  B.  Welsh  and  against  the 
relator.    Writ  awtfrded. 

G.  W.  Ford,  of  Grafton,  for  relator. 


LIVBLT,  J.  Petitioner  asks  for  a  writ  of 
prohibition  against  the  Judge  of  the  circuit 
court  of  Taylor  county,  the  sheriff  of  that 
county,  and  Cora  B.  Welsh  to  prevent  the 
collection  of  an  execution  now  in  the  hands 
of  the  sheriff,  issued  on  a  Judgment  for  costs 
in  favor  of  Cora  B.  Welsh  and  against  peti- 
tioner, rendered  by  said  circuit  court  on  the 

day  of  February,  1921.     Neither  of 

the  respondents  named  have  appeared,  and 
no  defense  Is  made. 

Petitioner  alleges  that  he  sought  and  ob- 
tained a  writ  of  habeas  corpus  ad  subjicien*^ 
dum  against  Cora  B.  Welsh,  his  wife,  from 
the  circuit  court  of  Taylor  county  in  Febru- 
ary, 1921,  commanding  her  to  bring  into  that 
court  two  of  his  children,  who,  as  he  charg- 
ed, were  unlawfully  detained  by  her  from 
him ;  that,  upon  a  hearing  had  upon  the  pro- 
duction of  the  children  in  court  in  obedience 
to  the  writ,  the  court  remanded  the  children 
to  the  custody  of  Cora  B.  Welsh,  dismissed 
his  petition,  and  rendered  a  Judgment  against 
him  in  favor  of  Cora  B.  Welsh  for  her  costs 
in  that  behalf  expended,  including  an  attor> 
ney's  fee  of  $20  to  her  attorney.  The  total 
costs  for  both  the  prosecution  and  defense  as 
taxed  by  the  clerk,  including  the  taxed  attor- 
ney's fee  of  $20,  anioimted  to  $34.90,  and  pe- 
titioner alleges  that  he  has  paid  thereon  the 
sum  of  $24.90,  but  that  an  execution  has  l>een 
Issued  against  him  for  the  full  amount  of  the 
costs,  subject  to  the  credit  to  which  he  is  en- 
titled, and  which  the  sheriff  Is  proceeding  to 
collect. 

The  question  for  decision  raised  by  the  pe- 
tition is  whether  the  court  exceeded  its  au- 
thority and  Jurisdiction  In  pronouncing  a 
judgment  against  him  for  more  than  $10  In 
addition  to  the  costs  in  that  proceeding. 

The  statute  provides  that  there  shall  be 
included  in  the  costs  to  the  party  prevailing, 
"in  an  action  at  law,  not  less  than  two  and 
a  half  nor  more  than  ten  dollars,  as  the  court 
may  prescribe."  Section  13,  a  138,  Code, 
1918  (Code  1913,  §  5088).  Costs  are  purely 
statutory;  none  were  allowed  at  common 
law ;  and  this  court  has  uniformly  held  that 
prohibition  will  lie  to  judgments  for  costs 
not  authorized  by  some  statutory  enactment 
Ringer  v.  Morris,  82  W.  Va.  492,  90  S.  E. 
926;  Warman  v.  Herndon,  81  W.  Va.  574, 
94  S.  E.  977 ;  W.  Va.  Central  Gas  Co.  v.  Holt, 
Judge,  66  W.  Va.  516,  66  S.  E.  717;  Bice  v. 
Telephone  Co.,  62  W.  Va.  685,  69  S.  E.  626; 
Wilkinson  v.  Hoke,  39  W.  Va.  403,  19  S.  B. 
520.  Also  see  West  v.  Ferguson,  16  Grat 
(Va.)  270.  The  court  exceeded  its  legitimate 
powers  in  rendering  a  Judgment  against  pO- 
titioner  for  more  than  $10  in  addition  to  the 
costs,  and  where  a  court  exceeds  its  legiti- 
mate powers,  although  It  has  Jurisdiction  of 
the  subject-matter,  a  writ  of  prohibition  win 
lie  as  a  matter  of  right;  determined,  not  by 
the  amount  in  controversy,  but  by  the  excess 
of  power. 
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All  of  the  judgment  for  costs  having  been 
paid  except  that  portion  thereof  which  the 
court  had  no  power  to  pronounce,  we  award 
the  writ,  but  without  recovery  of  costs  in 
this  court  against  the  respondents. 

Writ  awarded. 


(90  W.  Va.  47) 
DOUGLASS  V.  ROANE  COUNTY  COURT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  17,  1922.) 

(Byllabu9  hy  the  Court.) 

1.  Highways  ^s»ll5  —  Construetion,  mainte- 
nance and  repair  a  governmental  fumstion, 
and  county  not  lialile  for  personal  injuries 
from  negligence  in  absence  of  statute. 

The  construction,  mainteDance^  and  re- 
pair of  public  roads  of  a  county  by  its  county 
court  are  governmental  functions;  wherefore, 
for  an  injury  inflicted  upon  a  citizen,  by  the 
negligence  of  its  agent,  servant,  or  employee, 
in  the  execution  of  such  work,  it  is  not  liable, 
unless  the  act  causing  the  injury  was  of  such 
character  as  to  impose  liability  under  the  terms 
and  provisions  of  a  statute. 

2.  Higliways  (@s»l92  —  Negligent  driving  of 
county's  motor  trucic  iield  to  make  road  un- 
safe or  "out  of  repair"  within  statute  so  as 

to  render  county  liable. 

Negligent  driving  of  a  motor  truck  owned 
by  a  county,  court  and  used  in  such  work,  upon 
a  county  road,  by  one  of  its  agents,  servants 
or  employees,  in  consequence  of  which  a  citizen 
traveling  on  such  road  is  fatally  injured,  does 
not  make  the  road  unsafe  for  travel  or  "out  of 
repair"  within  the  meaning  of  section  154  of 
chapter  43  of  the  Code  Supp.  1918  (sec.  1940- 
154),  and  in  such  case  the  county  court  is  not 
liable  in  damages  for  the  death  of  the  person 
so  injured,  under  or  by  virtue  of  said  statute. 

Appeal  from  Circuit  Court,  Roane  County. 

Action  by  6.  W.  Douglass,  as  administra- 
tor, against  the  County  Court  of  Roane  Coun- 
ty, for  the  wrongful  death  of  plalntifiE's  in- 
testate, and  from  the  sustaining  of  a  de- 
murrer to  plaintiff's  declaration,  the  plaintiff 
appeals.    Afiiraied. 

Thos.  P.  Ryan,  of  Spencer,  and  Hogg  & 
Hogg,  of  Point  Pleasant,  for  appellant 

John  W.  Lance  and  Harper  &  Baker,  all 
of  Spencer,  for  appellee. 

POFFENBARGER,  P.  The  decision  certi- 
fied in  this  case  sustained  a  demurrer  to  a 
aeclaration  setting  up  a  claim  for  damages 
for  wrongful  death  of  the  plaintiff's  intes- 
tate, inflicted  on  a  county  road,  by  a  motor 
truck  owned  by  the  defendant  and  operated 
by  one  of  i^js  servants. 

The  condition  of  the  road  at  the  point  at 
which  the  decedent  incurred  his  fatal  injury 
seems  to  have  been  good.  The  declaration 
alleges  that  it  was  at  least  20  feet  wide,  and 


there  is  no  suggestion  that  it  was  rough, 
uneven,  or  otherwise  deffective.  It  may  be 
inferred  from  certain  allegations  that  other 
portions  of  the  road  were  imdergoing  repairs, 
but  no  connection  between  the  injury  and 
those  portions  is  alleged.  The  injury  oc- 
curred while  the  plaintiff's  Intestate  was 
journeying  from  his  home,  on  horseback,  to 
the  town  of  Spencer,  and  at  a  point  about 
three-quarters  of  a  mile  outside  of  the  limits 
of  the  town.  There  he  met  a  gasoline  motor 
truck  owned  and  used  by  the  defendant,  in 
the  construction  and  repair  of  its  roads,  com- 
ing up  a  grade  in  the  road  and  running  on  the 
left  or  wrong  side  thereof.  As  it  approached, 
at  a  high  rate  of  speed,  the  decedent,  observ- 
ing that  his  horse  was  taking  fright,  signaled 
the  driver  of  the  truck  to  stop  it  or  reduce 
its  speed,  but  the  signal  was  ignored  and  the 
speed  increased.  Thoroughly  frightened,  the 
horse  became  unmanageable  and  threw  its 
rider  on  the  paved  road,  in  front  of  the 
truck,  by  which  he  was  run  over  and  killed. 

[1]  Conceding  the  ownership,  maintenance, 
and  operation  of  the  truck  by  the  defendant, 
for  governmental  purposes  and  in  govern- 
mental work,  the  construction,  maintenance, 
and  repair  of  Its  public  highways,  liability 
is  not  claimed  on  the  ground  of  mere  neg- 
ligence of  the  defendant's  servant  In  the 
operation  of  the  truck.  Lack  of  liability  on 
that  ground  Is  admitted,  and  it  is  clearly 
nianlfest  that,  under  our  decisions,  there  can 
be  n<Hie.  Brown's  Adm'r  v.  Guyandotte,  34 
W.  Va.  299,  12  S.  E.  707,  11  L.  R.  A.  121; 
Bartlett  v.  Clarksburg,  45  W.  Va.  393,  31  S. 
E.  918,  43  L.  R.  A.  295,  72  Am.  St.  Rep.  817; 
Shaw  v.  City  of  Charlestown,  57  W.  Va.  433, 
50  S.  E.  627,  4  Ann.  Cas.  515;  Mendel  v. 
Wheeling,  28  W.  Va.  233,  57  Am.  Rep.  664. 
The  exceptional  cases  of  Wigal  v.  City  of 
Parkersburg,  74  W.  Va.  25,  81  S.  B.  654,  62 
L.  R.  A.  (N.  S.)  466;  Ritz  r.  Wheeling,  45 
W.  Va.  262,  31  S.  E.  993,  43  L.  R.  A.  148, 
and  Gibson  v.  Huntington,  38  W.  Va.  177,  18 
S.  B.  447,  22  L.  R.  A.  561,  45  Am.  St  Rep. 
853,  are  not  relied  ui>on  In  the  argument, 
nor  is  there  any  effort  to  bring  this  case 
within  the  principles  they  announce.  While 
some  broad  expressions  used  in  them  might 
include  this  case  within  their  terms,  we  are 
of  the  opinion  that  no  liability  can  be  as- 
serted on  the  mere  ground  of  negligence  in 
the  operation  of  the  truck.  Allowance  there- 
of would  be  against  the  overwhelming  weight 
of  authority  in  practically  all  jurisdictions. 
Richmond  v.  Long's  Adm'r,  17  Grat  (Va.) 
375,  94  Am.  Rep.  461;  Orme  v.  Richmond,  79 
Va.  86;  Mackey  v.  Vicksburg,  64  Miss.  777,  2 
South.  178 ;  Hill  v.  City  of  Boston,  122  Mass. 
344,  23  Am.  Rep.  332 ;  Dillon,  Mun.  Cor.  (5th 
Ed.)  §§  1656  to  1664,  inclusive. 

[2]  The  theory  of  liability  urged  in  argu- 
ment is  that  the  negligent  act  of  the  defend- 
ant's servant  in  the  use  of  its  truck  on  its 
road,  is  Imputable  to  it,  and  had  the  legal 


A=;9For  other  c&ses  fiee  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


440 


IID  SOUTHEASTERN  REPOB^DeB 


(W.Va. 


eftect  of  making  the  road  unsafe  for  public 
travel,  and  therefore  "out  of  repair,"  within 
the  meaning  of  the  statute,  imposing  liability 
for  injury  to  any  person,  occasioned  by  a  de- 
tect in  a  highway.  Code  Supp.  1918,  c.  43,  tS 
154, 155  (sees.  1940—154, 1940—155) .  As  inter- 
preted by  our  decisions,  the  statute  is  broad 
enough  to  impose  liability  for  injury  occa- 
sioned by  obstructions  upon  highways,  other- 
wise in  perfect  condition  and  good  repair, 
and  by  lack  of  guard  rails  along  walls  and 
declivities  and  warnings  at  dangerous  places. 
But  we  are  unable  to  concur  in  the  view  that 
the  mere  negligtoce  of  a  servant  of  a  county 
court,  in  a  single  instance,  upon  its  highway, 
amounts  in  law  to  an  obstruction  or  a  de- 
fect in  the  highway.  The  right  of  the  de- 
fendant to  operate  its  truck  upon  the  high- 
way is  as  clear  and  perfect  as  that  of  any 
private  citizen;  wherefore  such  use  Intro- 
duced no  element  of  danger  beyond  that  in- 
cident to  use  of  a  highway  by  any  other 
person.  Roads  are  constructed  and  main- 
tained for  the  use  of  vehicles  as  well  as 
horses  and  pedestrians.  Common  use  there- 
of for  all  purposes  necessarily  gives  rise  to 
ordinary  risks  and  dangers  for  the  conse- 
quences or  results  of  which  county  courts 
are  not  made  liable  or  responsible.  In  other 
words,  the  law  does  not  attempt  to  provide 
public  indemnity  against  injuries  so  incurred, 
in  so  far  as  indemnity  is  provided,  it  is 
absolute,  but  it  is  limited  to  injuries  occa- 
sioned by  a  defect  of  some  kind  in  the  high- 
way itself,  and  does  not  extend  to  mere  acts 
done  upon  it,  unless  they  render  it  physically 
out  of  repair  or  unsafe.  The  act  complained 
of  here  was  clearly  not  of  that  character. 

In  some  Jurisdictions,  municipal  corpora- 
tions seem  to  be  held  to  liability  for  injuries 
incurred  upon  highways,  upon  the  general 
principles  of  the  law  of  negligence  and  re- 
spondeat superior,  and  the  liability  extended 
to  wrongful  acts  committed  by  citizens  upon 
the  highways.  Ouverson  v.  Grafton,  5  N.  D. 
281,  65  N.  W.  676.  In  that  case  the  injury 
was  inflicted  by  a  horse  which  had  taken 
fright  at  a  steam  threshing  machine  left 
temporarily  upon  a  street  by  the  owner.  The 
dty  seems  to  have  had  nothing  whatever 
to  do  with  it,  but  it  was  held  liable  upon  the 
theory  of  negligence,  in  having  permitted  it  to 
be  left  upon  the  street  In  the  City  of 
Weatherford  v.  Lowery  (Tex.  Civ,  App.)  47 
S.  W.  34,  servants  of  the  city  engaged  in  the 
digging  of  a  ditch  along  the  side  of  the  street 
left  a  scraper  in  the  street  at  the  close  of  a 
day's  work,  with  its  bright  side  exposed  to 
the  view  of  horses  passing  along  the  street, 
and  the  plaintiff  was  injured  as  a  result  of 
the  frightening  of  a  horse  by  the  scraper. 
In  Hoover  v.  City  of  Fulton,  177  Mo.  App.  95, 
163  S.  W.  292,  the  plaintiff's  injury  was  oc- 
casioned by  the  fright  of  a  horde,  caused  by 
an  oil  spreader  used  on  the  street  by  the  city. 
In  neither  case  was  the  injury  inflicted  by 


direct  contact  with  the  alleged  obstruction^ 
nor  was  the  scraper  in  the  one  case,  or  the 
oil  spreader  In  the  other,  treated  as  an  ob- 
struction rendering  the  street  imsafe.  In 
both  cases,  liability  was  imposed  upon  the 
theory  of  negligence  of  servants  of  the  dty. 
No  attempt  was  made  in  either  decision  to 
reconcile  the  theory  of  liability  with  un- 
safety  of  the  highway.  There  is  an  attempt 
to  do  so,  however,  in  Burnett  v.  Greenville, 
106  S.  C.  255,  91  S.  E.  203,  Ann.  Cas.  1918C. 
363,  in  which  the  plaintiff  incurred  personal 
injury  and  suffered  damage  to  his  car,  by 
reason  of  the  use  of  a  street  by  other  per- 
sons, in  the  testing  and  racing  of  their  au- 
tomobiles, with  the  knowledge  and  consent 
of  the  city  authorities.  This  holding  is  in 
irreconcilable  conflict  with  our  decision  in 
Bartiett  v.  Clarksburg,  45  W.  Va.  393,  31 
S.  E.  918,  43  L.  R.  A.  295,  72  Am.  St.  Rep. 
817. 

If  the  Morth  Dakota  and  Texas  decisions 
above  referred  to  are  sound,  they  do  not 
sustain  the  declaration  in  this  case.  Both 
the  threshing  machine  and  the  scraper  may 
be  regarded  as  obstructions  to  the  highway. 
The  Missouri  case  proceeds  upon  the  theory 
of  negligence  in  the  municipal  officers  im- 
posing liability  on  the  munidpallty.  Both 
it  and  the  South  Carolina  case  are  clearly 
Inconsistent  with  prindples  flrmly  dedared 
by  our  dedsions.  Hence  they  cannot  be 
followed. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  demurrer  to  the  declaration  was 
properly  sustained. 


(90  W.  Va.  8) 
GRAND  LODGE,  I.  0.  O.  F.,  OF  MTEST  VIR- 
GINIA   V.    BOARD    OF    EDUCATION    OF 
INDEPENDENT  SCHOOL  DIST.  OF  EL- 
KINS  et  al.     (No.  4463.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  17,  1922.) 

(SyUahua  hy  ihe  Court.) 

I.  Mandamus  ^=s>22— Directors  of  fraternal 
organization's  orphans'  home  may  maintain 
mandamus  against  board  of  school  directors- 
to  secure  admission  of  children  to  schools. 

Under  Barnes'  Code  1918,  c.  55A,  {§  32b  (1) 
and  32b  (2)  being  Code  1913,  {S  3259,  3260,  au- 
thorizing grand  lodges  of  fraternal  organiza- 
tions to  establish  homes  for  the  care  and  sup- 
port of  orphans,  to  adopt  and  prescribe  rules 
for  the  control  of  such  homes,  and  to  appoint 
from  their  own  memberships  boards  of  direc- 
tors with  corporate  powers,  and  giying  such 
boards  so  created  authority  to  sue,  mandamus 
may  be  maintained  by  such  a  board  of  directors 
to  secure  admission  of  children  admitted  to 
such  home  or  homes  to  the  public  schools  where- 
such  home  or  homes  are  located. 
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2.  Schools  and  school  districts  ^=s>l59^Wh6ii 
contract  to  pay  tuition  for  children  of  or- 
phans' home  becomes  nudum  pactum. 

A  fraternal  organization,  organized  under 
Barnes'  Code  1918,  c.  55A,  |  32b(l)»  being 
Code  1918,  I  3259,  established  oataide  an  in- 
dependent school  district  a  homo  for  the  care 
and  support  of  orphans  of  its  deceased  mem- 
bers, and  to  obtain  the  benefit  of  the  free 
schools  in  said  district  for  the  children  admit- 
ted to  the  home  contracted  with  the  board  of 
edacation  of  the  district  to  pay  tuition,  wheth- 
er the  home  should  be  included  within  the  said 
district  or  not.  Subsequently  the  boundaries 
of  the  district  were  extended  so  as  to  include 
the  home;  the  children  of  the  home  became 
entitled  to  attend  the  schools  of  said  district 
without  .payment  of  tuition,  said  contract  be- 
coming a  mere  nudum  pactum,  without  con- 
sideration, and  no  longer  binding  on  the  frater- 
nal organization. 


3.  Schools  and  school  districts  ^s>l53— A  child 
need  not  have  legal  domicile  where  public 
school  is  located  to  entitle  It  to  attend. 

Public  schools  are  required  by  the  statute 
to  be  maintained  for  all  persons  within  the 
school  district  over  the  age  of  6  and  under  21 
years,  and  it  is  not  essential  to  the  right  of  a 
child  to  attend  a  public  school  that  it  should 
have  a  legal  domicile  in  the  place  in  which  the 
school  is  located. 

4^  Schools  and  school  districts  ^=s>  1 53— Tem- 
porary  residence   not  sololy  for  benefit   of 
schools,  and  with  Intention  of  removal  there- 
after entitles  a  child  to  attend  without  pay- 
ing tuition. 
The  residence  necessary  to  entitle  a  chfld 
to  attend  public  schools  without  payment  of  tui- 
tion is  not  such  as  would  be  required  to  estab- 
lish a  right  to  vote,  or  which  would  fix  the  lia- 
bility for  the  support  of  a  pauper,  or. for  the 
purpose  of  determining  the  right  of  adminis- 
tration of  its  estate,  but  a  residence  even  for  a 
temporary  purpose,   not   solely   to   enjoy  the 
benefits  of  the  free  schools,  and  with  the  inten- 
tion of  removal  as  soon  as  that  purpose  is  ac- 
complished, is  suflBcient. 

5.  Schools  and  school  districts  ^=»  1 53— Every 
child  entitled  without  paying  tuition  to 
attend  schools  of  district  In  which  actually 
residing,  whether  or  not  legal  domicile  of 
parents  or  guardian. 

Every  child  in  this  state  is  entitled  without 
payment  of  tuition  to  attend  the  public  schools 
in  the  district  in  which  it  actually  resides  for 
the  time  being,  whether  that  be  its  legal  domi- 
cile or  the  legal  domicile  of  its  parents  or 
guardian  or  not. 

6.  Schools  and  school  districts  ^=»I53— Inmatee 
of  orphans'  home  may  attend  schools  of  dis- 
trict In  which  home  Is  situated  without  paying 
tuition  or  presenting  transfers. 

Under  the  statute  requiring  that  schools  be 
open  to  all  youths  between  the  ages  of  6  and 
21  for  the  full  length  of  the  school  term  pro- 
vided in  that  district,  inmates  of  an  orphans' 
home  within  an  independent  school  district, 
whose  custody  and  care  has  been  surrendered 
to  such  home  by  their  parents  or  guardian,  hav- 


ing no  other  home,  and  residing  there  per- 
manently, though  admitted  there  from  other 
school  districts  of  the  state,  are  actual  resi- 
dents of  such  independent  school  district,  and 
have  a  right  to  attend  the  public  schools  of 
such  district  without  payment  of  tuition,  and 
without  presenting  transfers  from  the  boards 
of  education  of  the  several  districts  whence 
they  came  to  the  board  of  such  independent  dis- 
trict. 

Error  to  Circuit  Court,  Randolph  County. 

Petition  by  the  Grand  Lodge  of  the  Inde- 
pendent Order  of  Odd  Fellows  of  West  Vir- 
ginia against  the  Board  of  Education  of  the 
Independent  School  District  of  Elkins  and 
Boyd  Wees  and  another,  members  of  said 
board,  and  W.  W.  Trent,  superintendent  of 
schools  of  said  district,  for  peremptory  writ 
of  mandamus  to  compel  the  admission  of 
children  from  the  petitioner's  orphans'  home 
to  the  public  schools  of  said  district,  in 
which  an  alternative  writ  was  issued,  to 
which  the  defendants  demurred.  Demurrer 
sustained,  writ  quashed,  and  judgment  en- 
tered against  the  petitioner,  and  the  peti- 
tioner brings  error.  Demurrer  and  motion 
to  quash  overruled,  and  petitioner's  demur- 
rer to  defendants'  return  sustained,  peremp- 
tory writ  awarded,  and  judgment  of  circuit 
court  reversed. 

W.  B.  &  E.  L.  Maxwell,  of  Elkins,  and  S. 
P.  Bell,  of  Spencer,  for  plaintiff  in  error. 

Samuel  T.  Spears,  of  Elkins,  for  defend- 
ants in  error. 

MEREDITH,  J.  The  petitioner  applied  by 
petition  for  a  peremptory  writ  of  mandamus 
against  the  board  of  education  of  the  in- 
dependent school  district  of  Elkins,  Boyd 
Wees  and  Dr.  C.  H.  Hall,  the  only  members 
of  said  board,  and  W.  W.  Trent,  superin- 
tendent of  schools  of  said  district,  alleging 
that  the  Grand  Lodge  of  the  Independent 
Order  of  Odd  Fellows  of  West  Virginia,  un- 
der authority  of  chapter  65A,  |  82b,  Barnes 
Code  1918  (Code  1913,  t  3259),  has  acquired 
about  100  acres  of  land  near  the  city  of  El- 
kins, and  has  established  a  home  ther^n  for. 
"the  care  and  support  of  orphans  and  widows 
of  deceased  members,  and  of  disabled  and 
aged  members  of  said  organizations  in  in- 
digent circumstances,"  and  has  admitted 
thereto  126  children  between  the  ages  of  6 
and  21  years  as  well  as  other  persons  eligible 
thereto,  and  that  said  hom^  is  located  with- 
in the  boundaries  of  said  independent  school 
district,  and  that  said  children  are  residents 
of  said  school  district,  and  are  entitled  to 
attend  the  public  schools  therein;  that  some 
of  said  children  may  have  no  parents  liv- 
ing, and  as  to  the  large  majority  thereof 
one  of  such  parents  is  dead,  and  when  the 
children  of  a  deceased  parent  are  placed  in 
said  home  they  are  placed  there  under  the 
absolute  care  and  control  of  the  proper  au- 
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thoritles  of  said  Grand  Lodge,  the  living  par- 
'^nt  or  parents  releasing  all  claim  over  the 
care  and  custody  of  said  children;  that  all 
of  said  children  since  the  12th  day  of  Sep- 
tember, 1921  (that  being  the  opening  date  of 
the  schools  of  said  district  for  the  present 
school  year),  have  been  excluded  from  said 
schools  by  the  defendants  because  the  peti- 
tioner refused  to  pay  the  tuition  demanded 
by  said  defendants;  no  tuition  being  required 
of  other  children  residing  in  said  school  dis- 
trict. Petitioner  also  shows  that  said  chil- 
dren were  regularly  enumerated  by  the 
school  authorities  as  required  by  law. 

An  alternative  writ  was  issued,  returnable 
October  4,  1921,  to  which  defendants  entered 
a  demurrer,  made  a  motion  to  quash,  and 
also  made  return.  Petitioner  demurred  to 
said  return,  and  the  circuit  court,  without 
passing  on  the  sufficiency  of  the  return,'  sus- 
tained defendants'  demurrer,  quashed  the 
writ,  and  rendered  judgment  for  costs 
against  petitioner.  The  case  is  here  to  be 
heard  upon  its  merits. 

Defendants  present  three  defenses: 

First,  that  the  petitioners,  S.  B.  Hart,  J. 
D.  Silcott,  Henry  Woody,  S.  P.  Bell,  and  S. 
M.  Kendall,  comprising  the  board  of  directors 
of  said  home  and  appointed  as  such  by  said 
Grand  Lodge  to  manage  said  home  accord- 
ing to  the  rules  and  regulations  adopted  by 
said  Grand  Lodge,  do  not  show  that  they 
have  been  authorized  to  bring  this  proceed- 
ing. This  objection  has  not  been  insisted  up- 
on in  argument,  but  we  think  it  sufSclently 
appears  that  they  have  immediate  control 
of  said  home  and  the  children  therein,  and 
that  they  have  the  right  to  maintain  this 
action  in  the  name  of  the  Grand  Lodge. 

Second,  that  st^id  home  was  originally  out- 
side the  boundaries  of  said  Independent 
school  district,  and  that  the  Legislature  in 
1915  enacted  a  statute  authorizing  the  ex- 
tension of  said  boundaries  so  as  to  include 
said  home  within  said  school  district  upon 
a  vote  of  the  people  therefor,  and  that  be- 
fore such  vote  was  had  in  1916,  to  wit,  on 
July  29,  1915,  said  Grand  Liodge  and  said 
board  of  education  entered  into  a  written 
contract,  whereby  it  was  agreed  that  upon 
the  annual  payment  to  said  board  of  educa- 
tion by  said  Grand  Lodge  of  a  sum  equal  to 
one-half  of  the  annual  cost  of  instruction  of 
said  children  of  said  home  in  the  public 
schools  of  Elkins,  as  ascertained  and  certi- 
fied to  by  said  board,  said  payment  begin- 
nlng  with  and  including  the  school  year 
1913-14,  said  children  resident  of  said  home 
should  be  permitted  to  attend  the  public 
schools  of  said  independent  school  district 
without  further  charge,  whether  said  home 
should  be  included  in  said  independent  school 
district  or  not,  the  cost  for  instruction  per 
capita  to  be  based  each  year  on  the  enroll- 
ment in  the  schools  as  shown  by  the  official 
school  records;  that  said  Grand  Lodge  paid 


according  to  said  contract  for  all  years  prior 
to  and  including  the  school  year  1918-19, 
but  refused  to  pay  for  the  school  years  1919- 
20  and  1920-21,  and  that  said  board  was 
willing  to  carry  out  said  contract  if  said 
Grand  Lodge  would  make  payment  accord- 
ing  to  its  agreement.  The  home  was  taken 
into  said  independent  school  district  by  vote 
of  the  people  in  1916,  and  in  our  view,  aa 
hereinafter  expressed,  said  contract  was  no 
longer  binding  on  said  Grand  Lodge.  If  the 
children  had  a  right  without  payment  of 
tuition  to  attend  said  schools,  then  any 
agreement  by  said  Grand  Lodge  to  pay  such 
tuition  was  without  consideration  and  there- 
fore void,  and  said  contract  constitutes  no 
defense  to  this  action. 

Third,  the  chief  defense  relied  upon  is 
that  the  children  living  in  said  home,  al- 
though living  within  the  bounds  of  said 
school  district,  have  no  legal  residence  with- 
in the  district  in  the  meaning  of  the  school 
law,  nor  such  residence  as  to  entitle  them 
to  attend  the  public  schools  therein  free  of 
charge.  Defendants  claim  that  the  residence 
of  these  children  is  where  their  respective 
parents  or  guardians  may  reside,  to  wit,  in 
the  various  school  districts  throughout  the 
state  whence  they  came,  and  that  in  order 
to  obtain  entrance  to  the  Elkins  schools 
they  must  present  "transfers"  from  the 
boards  of  education  of  their  respective  dis- 
tricts to  the  board  of  education  of  the  in- 
dependent school  district  of  Elkins^  so  that 
the  latter  may  receive  pay  from  said  re- 
spective boards  of  education,  as  provided  by 
chapter  2,  section  59,  Acts  1919.  We  hold 
that  the  section  providing  for  ^'transfers" 
of  pupils  from  one  school  district  to  another 
has  no  application  in  this  case.  The  chil- 
dren residing  in  this  home  do  not  need 
* 'transfers"  to  entitle  them  to  attend  the 
public  schools  of  the  Independent  School 
District  of  Elkins.  They  live  in  that  school 
district;  they  make  that  their  home;  they 
are  admitted  to  it  to  remain  until  they  be- 
come 21  years  of  age,  unless  sooner  dis- 
charged therefrom;  indeed  it  is  shown  in 
the  petition  that  they  have  no  other  home. 

[1-3 J  In  construing  the  former  school  stat- 
ute. Code.  1913,  chapter  45,  section  CO  (sec. 
2110)  which  provides  that  children  between 
6  and  21  years  of  age  residing  in  a  sub- 
district  or  independent  district  "with  intent 
to  make  such  district  their  home,'*  this 
court,  in  the  case  of  Morrison  v.  Smith-Po- 
cahontas Coal  Co.,  88  W.  Va.  158,  106  S.  E. 
448,  held  that  a  boy  over  14  years  of  age, 
who  was  working  in  a  coal  mine  in  Wyo- 
ming county,  W.  Va.,  but  whose  father  lived 
in  the  state  of  Virginia,  had  a  right  to  at- 
tend the  free  schools  in  this  state,  and  that 
it  was  unlawful  to  employ  him  in  a  coal 
mine  in  West  Virginia  while  such  schools 
were  in  session.  It  was  contended  there 
that  the  residence  of  the  father  was  the 
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place  of  residence  of  the  boy,  and  that  con* 
«equently  it  was  not  unlawful  to  employ  him 
In  the  mines  of  this  state  while  the  schools 
^ere  in  session,  but  the  court  held  that — 

Althoagh  "the  domicile  of  the  plaintiff  in 
this  case  for  some  purposes  may  have  been  that 
of  his  parents  in  Virginia,  nevertheless  as  be 
left  his  bome  in  Virginia,  with  or  without  their 
consent,  and  was  allowed  to  labor  and  appro- 
priate his  earnings,  and  was  liable  to  become 
a  citizen  and  resident  of  this  state,  tbe  state 
thereby  became  interested  in  his  education  and 
good  citizenship." 

Our  present  statutes  do  not  use  the.  word 
'<home."  Section  64,  chapter  2,  Acts  1919, 
says: 

"The  schools  shall  be  open  to  all  youths  be- 
tween the  ages  of  six  and  twenty-one  for  the 
full  length  of  the  school  term  provided  in  their 
district." 

Section  91  of  the  same  act  provides: 

"Tbe  teacher  or  teachers  in  each  subdistrict 
shall  annually  before  the  close  of  the  school 
or  schools  therein,  and  not  later  than  tbe  first 
day  of  April,  take  and  report  an  enumeration 
of  all  tbe  youth  residing  in  the  subdistrict  who 
will  be  between  the  ages  of  six  and  twenty-one 
on  the  first  day  of  July,  following. 


tt 


The  defendants  complied  with  this  stat- 
ute, and  had  these  126  children  enumerated 
as  children  of  school  age  residing  within 
the  independent  school  district  of  Elkins; 
they  were  not  enumerated  and  could  not  be 
enumerated  in  the  several  school  districts 
throughout  the  state  from  which  they  re- 
spectively came.  The  teachers  in  those  sev- 
eral districts  would  not  find  them  there,  be- 
cause they  are  not  there,  do  not  reside  there, 
and  in  most  instances  would  probably  know 
nothing  about  them. 

Section  122  of  the  same  chapter  provides 
that— 


(*i 


*Every  person  [subject  to  certain  exceptions] 
who  has  legal  or  actual  charge  of  a  child  or 
children  not  less  than  seven  nor  more  than 
fourteen  years  of  age  shall  cause  such  child  or 
children  each  year  to  attend  a  free  day  school 
for  the  full  school  term  of  the  district  or  inde- 
pendent district  in  which  such  person  resides. 


>» 


The  authorities  governing  tbe  home 'where 
these  children  reside  have  legal  and  actual 
charge  of  them,  and  it  is  their  duty  to  cause 
them  to  attend  school.  They  would  not  be 
permitted  to  shift  this  responsibility  to  the 
parent  or  guardian,  if  any,  residing  in  a 
district  in  some  remote  part  of  the  state. 

In  the  Morrison  Case  above  cited,  we  de- 
cided that  it  was  not  essential  to  the  right 
of  a  child  to  attend  the  public  schools  of 
the  state  that  it  should  have  a  legal  domicile 
in  the  place  where  the  school  is  held;  tbe 
schools  are  required  to  be  maintained  for 
all  persons  in  the  district  over  the  age  of  6 
&M  under  21.    The  residence  required  under 
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our  school  law  is  not  such  residence  as  would 
be  required  to  establish  a  right  to  vote,  or 
which  would  fix  liability  of  a  dty  or  county 
for  the  suiH)ort  of  a  pauper,  or  for  the  pur- 
pose of  determining  the  rights  of  administra- 
tion of  his  estate.  The  right  to  attend  school 
is  not  limited  to  the  place  of  the  legal  domi- 
cile. A  residence,  even  for  a  temporary  pur- 
pose, in  a  school  district,  is  sufficient  to  en- 
title children  to  attend  school  there.  We  do 
not  mean  to  say  that  a  child  sent  to  a  school 
district  by  parents  residing  outside  of  it, 
solely  for  the  purpose  of  taking  advantage 
of  the  free  schools  there,  would  have  the 
right  to  attend  such  schools,  as  that  is  not 
the  question  before  us ;  but  a  man  may  leave 
his  legal  domicile,  for  a  temporary  purpose 
and  reside  in  a  different  part  of  the  state, 
and  not  lose  his  legal  domicile  or  right  to 
vote  there.'  His  children,  however,  would 
not  be  obliged  to  attend  school  in  the  place 
where  he  has  his  legal  domicile.  Within  the 
meaning  of  the  school  laws  of  this  state  they 
could  attend  school  in  the  district  where  he 
temi)orarily  resides,  without  payment  of  tui- 
tion and  without  school  transfera  The  only 
requirement,  so  far  as  residence  is  con- 
cerned, is  dwelling  in  the  school  district. 
Every  child  of  school  age  In  this  state  is 
entitled  to  attend  the  public  schools  in  the 
district  in  which  it  actually  resides  for  the 
time  being,  whether  that  be  the  place  of 
its  legal  domicile,  or  the  legal  domicile  of  its 
paroits  or  guardian,  or  not. 

Permanent  custody  and  control  of  these 
children  has  been  surrendered  or  released  to 
the  authorities  of  this  home  by  the  parents 
or  guardians  of  the  children.  They  have  no 
other  home  or  abiding  place,  and  they  are 
entitled  to  attend  school  In  the  independent 
school  district  of  Elkins,  just  the  same  as 
children  whose  parents  reside  there. 

We  have  examined  all  the  authorities  cit- 
ed by  counsel  for  defendants,  and  with  es- 
pecial care  the  cases  of  Fry  v.  Upper  Swa- 
tara  Township,  164  Pa.  603,  30  AtL  607,  26 
L.  R.  A.  581,  and  Lake  Farm  v.  District 
Board,  179  Mich.  171,  146  N.  W.  115,  51  L.  R. 
A,  (N.  S.)  234.  It  will  be  seen  by  an  ex- 
amination of  these  cases  that  the  children 
there  excluded  were  being  cared  for  by 
charitable  institutions  chartered  for  the  sup- 
port, care,  and  education  of  needy  children. 
In  the  present  case  there  Is  nothing  in  our 
statute  (chapter  55A,  sections  32b,  I.,  II., 
III.,  IV.,  and  v.,  Hogg's  Code  1913  (Sees. 
3259-3263),  authorizing  the  establishing  of 
such  homes  by  fraternal  organizations,  which 
requires  or  even  authorizes  such  organizations 
to  maintain  a  home  for  the  education  of 
the  children  who  may  be  placed  therein. 
The  language  of  the  statute  is,  *'for  the  care 
and  support  of  orphans,"  and  it  is  silent 
on  the  question  of  education,  and  there  is 
no  legal  obligation  upon  such  fraternal  or- 
ganizations operating  under  such  statute  to 
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provide  for  the  education  of  the  children 
Intrusted  to  their  care. 

[4-6]  The  identical  question  involved  here 
was  determined  by  the  Supreme  Court  of 
Illinois  in  the  case  of  Ashley  et  al.  v.. Board 
of  Education  et  al.,  275  111.  274,  114  N.  E. 
20.     In  that  case  79  children  between  the 
ages  of  6  and  15  years,  who  were  inmates  of 
the  Illinois  Masonic  Orphans'  Home  in  La 
Grange,  and  within  school  district  No.  102 
of  Cook   county,   were  excluded   from    the 
schools  of  that  district  by  order  of  the  board 
of  education,  unless  said  home  would  pay 
tuition  for  them.    These  children  united  in 
a  bill  to  enjoin  the  execution  of  the  board's 
order   of  exclusion.     The  Illinois   Masonic 
Orphans'  Home  was  an  Illinois  corporation, 
and  maintained  such  home  for  the  support, 
care,  and  custody  of  children  between  the 
ages  of  3  and  15  years,  children  of  Master 
Masons   who    were   committed   to   its   care. 
The  parents,  i*elatives,  or  guardians  of  these 
children  voluntarily  released  or  surrendered 
their  custody  of  these  cfiildren  to  said  home, 
where  they  were  required  to  remain  until 
disposed  of  under  its  rules.    Under  the  Il- 
linois statute,   the  school  authorities  were 
required  "to  establish  and  keep  in  operation 
for  at  least  seven  months  in  each  year,  and 
longer,  if  practicable,  a  sufficient  number  of 
free  schools  for  the  accommodation  of  all  per- 
sons in  the  district  over  the  age  of  six  and 
under  twenty-one  years  and  to  secure  for  all 
such  persons  the  right  and  opportunity  to  an 
equal  education  in   such  schools."     It  was 
contended  in  that  case,  as  in  the  base  at  bar, 
that   only   residents  of   the   school  district 
were  entitled  to  the  benefit  of  the  schools 
without  payment  of  tuition,  and  that  these 
children  could  not  voluntarily  change  their 
place  of  residence,  and  that  their  legal  resi- 
dence and  domicile  was  in  the  place  where 
their  parents  resided,  and  that  they  were  en- 
titled to  attend  the  free  schools  in  district 
No.  102  only  upon  being  transferred  to  such 
schools  in   the  manner  authorized  by   law 
from   the  districts   in   which    they   resided, 
with  the  consent  of  the  directors   of  both 
districts.     It  will  be  observed  that  the  Il- 
linois statute  in  all  respects  was  the  same  as 
that  of  this  state.     In   holding   that  these 
children  had  the  right  to  attend  the  public 
schools  of  district  No.  102  without  the  pay- 
ment of  tuition,  the  Illinois  court  said: 

"The  appellants  are  all  actual  residents  of 
school  district  No.  102  in  the  ordinary  and 


popular  meaning  of  that  term.    They  have  no 
other  home.     They  have  lived  there  for  some 
time  with  the  intention  of  remaining  indefinite- 
ly, and  have  no  present  intention  of  going  else- 
where.    They  were  delivered  by  their  parents 
or   relatives    or   persons    having   their   actual 
custody  to  the  care  of  the  Illinois  Masonic  Or- 
phans' Home  for  the  purpose  of  providing  for 
their    maintenance   and    rearing   in    the    place 
where  that  home  is  located  until  they  attained 
the  age  of  15  years,  and  there  is  no  present 
intention  on  the  part  of  anybody  having  any 
authority  or  control  over  the  minors  that  this 
residence  should  be  changed.     In  the  case  of 
poor  persons  it  is  frequently  necessary,  par- 
ticularly when  one  of  the  parents  is  dead  or 
disabled  or  for  any  reason  cannot  or  will  not 
assist  in  the  support  of  his  family,  that  homes 
shall  be  found  for  the  children  in  places  other 
than  those  where  the  parents  reside,  and  under 
such  circumstances  the  child  is  entitled  to  be 
enumerated  among  the  school  children  and  to 
attend  the  school  in  the  district  in  which  it 
actually  resides,  as  a  matter  of  right,  not  de- 
pendent upon  the  payment  of  tuition  by  the 
school  district  in  which  the  parents  reside  or 
the    consent   of  the   directors   of  that   school 
district  or  of  the  directors  of  the  district  in 
which  such  child  actually  resides.     Cases  have 
been  cited  from  other  states  for  and  against 
this  position.     They  are  of  little  value  in  the 
determination  of  this  question  in  the  construc- 
tion of  our  own  statute." 

It  is  contended  by  defendants  that  to  per- 
mit these  children  to  attend  the  public 
schools  of  the  independent  school  district  of 
Elkins,  without  the  payment  of  tuition  or 
without  requiring  transfers  from  the  vari- 
ous districts  whence  they  originally  came, 
will  work  great  hardship  on  the  taxpayers 
of  the  independent  school  district,  and  es- 
pecially so  since  the  property  constituting 
the  Home  is  exempt  from  taxation.  Thia 
may  be  so ;  but,  if  so,  relief  must  be  obtained 
from  the  Le^slature  and  not  from  the 
courts.  The  courts  do  not  make  our  school 
law^,  nor  do  they  determine  the  objects  of 
taxation  for  school  purposes. 

We  are  therefore  of  opinion  that  the  cir- 
cuit court  erred  in  sustaining  defendants' 
demurrer  to,  and  in  quashing  the  alternative 
writ;  said  demurrer  and  motion  to  quash  are 
accordingly  overruled,  petitioner's  demurrer 
to  defendants'  return  is  sustained,  and  the 
peremptory  writ  prayed  for  is  awarded;  the 
Judgment  of  the  circuit  court  is  reversed, 
and  petitioner  is  allowed  its  costs  both  in 
this  court  and  in  the  court  below,  against 
the  respondent  board  of  education* 
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STATE  ex  ral.  PRE8UTTI  v.  VALENTINE, 
CIrtult  Judge.    (No.  4496.) 

<  Supreme  Court  of  Appeals  of  West  yirginla. 

Jan.  17,  1922.) 

fSyUdhus  hv  the  Court,} 

t.  Statutes  «=s>255— EiTor  In  dally  journal  held 
not  to  make  act  take  effeot  on  a  different  day 
than  shown  by  engrossed  and  enrolled  Mil, 
so  as  to  give  effeot  to  oonstltutlonal  presorlp- 
tjon  of  90  days  after  passage. 
When  both  the  ensrrosied  and  the  enrolled 
l>ill  signed  and  approved  by  the  Qovemor  show 
that  it  was  passed  by  both  Senate  and  House 
to  take  effect  on  a  particular  day,  an  error  in 
the  daily  printed  journal  of  one  of  the  houses 
Bhowins  that  it  was  to  take  effect  on  a  differ- 
ent day»  will  not  affect  the  time  of  the  taking 
effect  of  the  act  as  shown  by  the  corrected 
journal  and  such  engrossed  and  enrolled  bill, 
so  as  to  bring  into  effect  the  provision  of  sec- 
tion 30  of  article  6  of  the  Constitution,  pre- 
scribing ninety  days  after  the  passage  of  an 
act  for  its  going  into  effect  when  no  other  time 
is  provided. 

2.  Prohibition  ^=»IO(l)— Judgment  of  a  court 
held  at  unauthorized  time  and  place  Is  voltf, 
and  enforcement  will  be  prohibited. 

A  proceeding  or  judgment  of  a  court  not 
held  at  the  time  and  place  appointed  by  law  is 
absolutely  Toid  and  of  no  effect,  and  the  en- 
forcement of  a  judgment  of  imprisonment  and 
for  costs  based  on  the  verdict  of  a  jury  ren- 
dered at  a  term  of  court  not  so  authorized  will 
be  prohibited. 

Original  proceeding  by  tbe  State  on  the 
relation  of  Antonio  Presuttl  against  the 
Honorable  A.  J.  Valentine,  Judge  of  the  Cir- 
cuit Court  of  Tucker  County,  to  prohibit 
the  court  from  proceeding  to  enforce  a  judg- 
ment convicting  the  relator  of  a  felony  up- 
on the  ground  that  the  same  is  null  and  void. 
Writ  awarded. 

D.  E.  Ouppett,  of  Thomas,  and  Chas.  D. 
Smith,  of  Parsons,  for  relator. 
J.  W.  Harman,  of  Parsons,  for  respondent 

MILLBRv  J.  Petitioner  was  indicted  for 
a  felony  at  the  March  term  1921  of  the  cir- 
cuit court  of  Tucker  County,  and  on  his  plea 
of  not  guilty  was  put  on  trial  and  found 
guilty  by  the  verdict  of  a  jury  on  June  17, 
1921,  which  would  have  been  at  the  regular 
term  of  said  court  if  the  law  had  remained 
as  it  was  prior  to  the  amendment  thereof  by 
the  Legislature  by  an  act  passed  April  25, 
1921,  effective  June  1,  1921,  whereby  the 
term  that  was  theretofore  appointed  to  con- 
vene on  the  first  Tuesday  in  June  was  fixed 
to  convene  on  the  fourth  Monday  In  July, 
so  that  petitioner  was  tried  and  convicted, 
not  at  a  special  term  of  said  court  called 
according  to  law,  nor  at  a  regular  term 
thereof,  but  at  a  term  not  provided  for  by 
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any  law.  And  it  is  averred  In  the  petition 
that  subsequently,  at  the  regular  term  be- 
ginning on  the  fourth  Monday  in  July  as 
provided  by  said  amendment,  petitioner  was 
adjudged  to  be  confined  in  the  penitentiary 
for  the  term  of  three  years  and  to  pay  the 
State  the  costs  by  her  in  that  behalf  ex- 
pended. 

The  petitioner,  having  been  thus  tried  and 
convicted  and  sentenced  to  a  term  of  im- 
prisonment, seeks  by  this  writ  to  prohibit 
the  court  and  the  judge  thereof,  respondent, 
from  proceeding  to  enforce  against  him  the 
judgment  of  imprisonment  and  costs,  upon 
the  ground  that  the  same  is. null  and  void. 

In  his  return  to  the  writ,  respondent 
pleads  and  relies  on  the  following  facts  and 
legal  propositions: 

First,  that  respondent  has  reason  to  be- 
lieve that  the  old  law  was  still  in  effect 
when  petitioner  was  so  tried  and  convicted, 
for  the  reason  that  the  journal  of  the  Senate, 
in  which  the  bill  originated,  and  that  of  the 
House  where  it  was  subsequently  passed, 
are  in  conflict;  that  the  Senate  fixed  the 
date  for  the  act  to  talse  effect  June  1,  1921, 
and  the  House  July  1,  1921,  and  this  being 
so,  that  the  limitation  of  ninety  days  after 
the  passage  of  an  act  before  it  becomes  ef- 
fective, prescribed  by  section  30,  article  6  of 
the  Constitution,  should  control. 

Second,  that  the  petitioner  having  had  a 
fair  trial,  assisted'  by  able  counsel,  at  a  term 
held  in  good  faith,  and  at  least  under  color 
of  law,  was  lawfully  convicted,  and  that 
the  judgment  on  the  verdict  against  him 
should  stand  and  be  enforced. 

[1]  We  find  the  facts  assumed  in  the  first 
proposition  are  not  correct.  While  the  House 
journal  as  printed  from  day  to  day  may  have 
shown  conflict  with  that  of  the  Senate  as 
stated,  both  the  engrossed  and  enrolled  bills, 
as  passed  and  as  approved  by  the  Governor, 
and  now  on  file,  show  plainly  that  the  act 
was  to  take  effect  June  1,  1921.  And  more- 
over, the  House  journal  as  corrected  and 
published  shows  that  the  act  was  to  take 
effect  as  of  June  1,  1921.  So  the  first  propo- 
sition of  respondent  Is  not  sustained. 

[2]  On  the  second  proposition  of  respond- 
ent it  is  sufficient  to  say  that  it  is  well  set- 
tled by  the  decisions  of  this  court  and  in 
all  jurisdictions  that  the  proceedings  and 
Judgments  of  courts  not  held  at  the  time 
and  place  appointed  by  law  are  not  merely 
erroneous  or  voidable,  but  are  absolutely 
void  and  of  no  effect,  and  must  be  regarded 
as  if  nothing  had  been  done.  Authority  of 
law  to  hold  a  term  of  court  is  essential  to 
the  jurisdiction  of  the  court,  and  vrithout 
this  the  entire  proceedings  become  and  re- 
main coram  non  judice  and  void.  Mayer  v. 
Adams,  27  W.  Va.  244 ;  Hamilton  v.  Tucker 
County  Court,  38  W.  Va.  71,  18  S.  E.  8; 
Johnston  v.  Hunter,  60  W.  Va.  62,  42  S.  B. 
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448;  Powhatan  Ck>al  &  Ck)ke  Go.  v.  Rltz, 
Judge,  60  W.  Va.  896,  406,  56  S.  R  257,  0 
L.  R.  A.  (N.  S.)  1225.  See  also,  Aubonr  y. 
Tazoo  ft  Mississippi  Valley  Railroad  Co.,  96 
Miss.  340,  54  South.  158,  Ann.  Gas.  1912B. 
179,  where  the  cases  from  all  the  states  are 
collected  in  a  monographic  note;  15  G.  J. 
977,  t  223,  and  notes.  The  only  case  contra, 
cited  by  respondent,  is  Venable  v.  Gurd  & 
White,  2  Head  (Tenn.)  582.  If  opposed  to 
the  rule  of  our  cases  and  the  others  cited, 
it  stands  alone,  and  cannot  be  followed. 

In  such  cases  prohibition  is  a  proper  rem- 
edy.   See  our  cases  cited  above. 

The  writ  will  be  awarded. 


(90  W.  Va.  40) 

TODD  et  al.  v.  MANUFACTURERS'  LIGHT 
&,  HEAT  CO.  et  ai. 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 

Jan.  17,  1922.) 

(Syllahua  hy  the  Court,) 

1.  Quieting  title  ^=:»35(3)  —  Bill  must  allege 
actual  possession,  but  allegation  In  general 
terms  is  sulllclent. 

One  of  the  essential  disclosures  to  be  made 
by  a  bill  to  remove  cloud  from  title  to  land  is 
actual  possession  of  the  land  by  the  plaintiff, 
but  it  suffices  to  allege  in  general  terms  that 
he  is  in  possession  thereof. 

2.  Perpetuities  <&=:94(l)— Gas  lease  held  not  a 
violation  of  the  rule  against  perpetuities. 

An  extension  clause  in  an  oil  and  gas  lease 
creating  a  specific  term,  providing  that  the 
lease  shall  continue  after  the  expiration  of 
such  term,  as  much  longer  as  the  rental  for  de- 
lay in  operating  is  paid,  or  as  long  after  com- 
mencement of  operations  as  the  premises  are 
being  operated  for  the  production  of  oil  or 
gas,  is  not  within  the  rule  against  perpetuities. 

3.  Mines  and  minerals  ($=»75--Where  drilling 
of  well  was  commenced  within  spedflo  term 
and  prosecuted  in  good  faith,  held  that  lease 
was  extended  under  extension  clause. 

If,  under  such  a  lease  and  within  such 
specific  term,  a  well  is  commenced  and  the 
worlc  of  drilling  diligently  and  in  good  faith 
prosecuted  but  not  completed,  at  the  expiration 
thereof,  the  lease  continues  in  foroe  and  ef- 
fect by  virtue  of  such  extension  clause. 

4.  IMines  and  minerals  ^=975--Refusal  to  aooept 
delay  rentals  held  not  to  terminate  lease  for 
speoiflc  term  providing  for  extension. 

Such  a  lease  cannot  be  terminated  by  the 
mere  refusal  of  the  lessor  to  accept  payment  of 
the  delay  rentals.  To  terminate  it  after  the 
expiration  of  the  specific  term  and  in  the  ab- 
sence of  drilling  commenced  within  it,  he  must 
give  reasonable  notice  of  his  intention  to  ter- 
minate it  for  failure  to  drill,  demand  the  com- 
mencement of  operations,  and  thereafter  al- 
low a  rental  period,  on  payment  of  the  rent, 
for  the  drilling  of  a  well. 


5.  Caooellatlofl  ef  iMtrameits  «s»37(l)— 
Mines  atid  minerals  ^=»78(2)— Only  extraor- 
dinary hardship  ooeaaioned  by  lack  of  dili- 
gence In  development  required  Justiflee  par- 
tial eancellatlon;  hill  for  oanoellatloji  of  ell 
and  gas  lease  Indefinite  In  allegatloiis  as  to 
lessee's  lack  of  diligence  In  develepmeiit,  la 
Insufficient. 

Only  an  extraordinary  case  of  hardship,  if 
any,  occasioned  by  lack  of  diligence  In  the  de- 
velopment of  land  leased  for  oil  or  gas,  re- 
quired by  the  implied  covenant  in  a  lease  of 
land  for  such  purpose,  will  justify  partial  can- 
cellation of  the  lease,  and  a  bill  praying  such 
relief  upon  general  and  indefinite  allegations  of 
such  lack  of  diligence  is  clearly  insufficient. 


6.  Cancellation  of  Instruments  ^=»37(l)— Bill 
for  cancellation  of  oil  and  gas  lease  on  ground 
of  drainage  hy  other  wells  must  state  foots 
clearly  showing  the  cause  of  action. 

Relief  by  partial  cancellation  of  an  oH  or 
gas  lease,  upon  the  ground  of  drainage  by 
means  of  wells  on  adjacent  or  neighboring 
lands,  is  extraordinary  in  character,  and,  to  be 
sufficient  a  bill  for  such  relief  falls  within  the 
same  rule  of  pleading.  In  both  cases,  the  bill 
must  state  facts  and  circumstances  of  such 
character  as  taken  for  true  on  demurrer,  clear- 
ly indicate  the  existence  of  the  cause  of  ac- 
tion asserted. 

Action  by  George  B.  Todd  and  others 
against  the  Manufacturers'  Light  &  Heat 
Company  and  others  for  cancellation  of  an 
oil  and  gas  lease.  A  demurrer  to  the  bill 
was  sustained,  and  of  its  own  motion  the 
court  certified  the  decision  for  review.  Or- 
der entered  certifying  conclusion  that  the 
demurrer  to  the  amended  bill  was  properly 
sustained. 

J.  Howard  Holt,  of  Monndsville,  and  J. 
M.  Ritz.  of  Wheeling,  for  plaintiffs. 

McCamic  &  Clarke,  of  Wheeling,  and  A.  Leo 
Weil,  of  Pittsburgh,  Pa.,  for  defendants. 

POFFBNBARGBR,  P.  An  inquiry  as  to 
the  sufficiency  of  a  bill  in  equity  praying  al- 
ternately for  complete  cancellation  of  an  oil 
and  gas  lease,  on  the  theory  of  expiration 
thereof,  and  partial  cancellation,  on  the  the- 
ory of  failure  to  use  due  diligence  in  the 
development  of  the  property,  arises  upon  a 
certificate  in  this  cause;  the  circuit  court 
having  sustained  a.  demurrer  to  the  bill  and, 
of  its  own  motion,  certified  its  decision  to 
this  court  for  review. 

The  specific  term  created  by  the  lease  was 
10  years,  commencing  with  its  date,  Septem- 
ber 16,  1908.  The  extension  provision  reads 
as  follows: 

"And  as  much  longer  as  the  rental  for  delay 
in  operating  is  paid,  or  as  long  after  com- 
mencement of  operations  as  the  said  premises 
are  being  operated  for  the  production  of  oil 
or  gas,  or  as  oil  or  gas  is  found  in  paying  quan* 
tities  thereon."    . 


ig-^gor  Other  casea  see  same  topic  and  KBY-NUMBBR  in  all  Key^Numbered  Dlgesta  and  Indexes 
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Tbe  unusually  liberal  scope  of  this  clause ,  demurrer  to  It,  no  reason  Is  perceived  "why 
is  to  be  observed  and  its  importance  noted. 
Upon  It  is  based  a  claim  of  wide  differentia- 


lion  in  legal  effect,  of  this  lease  from  others 
Interpreted  here  and  elsewhere.  The  de- 
:feasance  provision  operative  within  the  spe- 
cific term  and  afterwards  as  well,  if  the  ex- 
tension clause  is  to  have  effect  according 
to  its  terms,  reads: 

"This  lease  shall  become  null  and  void  and  all 
the  rights  thereunder  shall  cease  and  determine 
unless  one  well  shall  be  completed  on  the  said 
premises  within  three  months  from  the  date 
hereof,  or  unless  the  lessees  shall  pay  at  ^e 
rate  of  fifty  and  no  dollars  ($50)  quarterly 
in  advance  for  each  additional  three  months 
such  completion  is  delayed  from  the  time  above 
mentioned  for  the  completion  of  said  well  until 
one  weU  is  completed*' 


ft 


The  lease  was  executed  by  the  plaintiff  to 
the  Wheeling  Natural  Gas  Company,  a  cor- 
poration, and  afterwards  by  it  assigned  to 
the  Manufacturers'  Light  ft  Heat  Company. 
The  rentals  were  paid  and  accepted  through- 
out the  entire  period  of  10  years,  but  no  well 
was  completed  within  that  period.  One  was 
commenced  in  June,  1918,  about  3  months 
before  the  expiration  of  the  10-year  period, 
and  completed  some  time  after  the  expiration 
thereof.  On  September  17,  the  day  after 
such  expiration,  the  lessors  served  a  notice 
uiK>n  the  defendant  to  the  effect  that  the 
lease  had  expired  and  that  immediate  ces- 
sation of  operations  on  the  premises  was  de- 
manded. Ignoring  the  notice  and  demailcl, 
the  assignee  continued .  its  work  and  com- 
pleted the  well,  connected  it  with  its  pipe 
line,  and  continues  operation  of  it,  claiming 
title  to  the  lease  and  the  completion  of  a 
producing  well.  Relying  upon  their  interpre- 
tation of  the  lease  and  denying  the  right 
claimed  under  it  by  the  assignee,  the  lessors 
declined  to  accept  any  compensation  from  or 
under  it,  after  expiration  of  the  specific  term. 
In  January,  1919,  not  long  after  the  com- 
pletion of  the  well,  George  E.  Todd  went  to 
the  ofiice  of  the  assignee  at  Pittsburgh,  Pa., 
and  demanded  the  drilling  of  additional 
wells,  offering  to  extend  the  lease  for  that 
purpose.  Upon  this  demand,  fruitless  nego- 
tiations were  commenced,  for  modification  of 
the  right  claimed  by  the  assignee.  On  their 
failure,  this  suit  was  instituted  about  April 
1,  1919. 

An  opinion  filed  in  support  of  the  order 
complained  of  seems  to  be  limited  to  the  al- 
legations of  an  original  bill,  but  the  order 
itself  sustains  demurrers  to  an  original  bill 
and  an  amended  bill.  In  the  opinion,  the 
amended  bill  is  mentioned  as  having  been 
filed  at  April  rules,  1919,  but  not  Indorsed  by 
the  derk  or  mentioned  in  any  order  entered 
in  the  cause.  Nevertheless  the  amended  bill 
only  was  sent  to  this  court  with  the  certifi- 
cate.    As  the  order  expressly  sustains  the 


it  may  not  now  be  deemed  to  have  been  filed 
in  the  court  below  and  considered  upon  the 
certificate. 

[1]  Equity  Jurisdiction  is  denied  in  argu- 
ment, upon  alleged  lack  of  an  allegation  of 
possession  of  the  premises  on  the  part  of  the 
plaintiff.  Whether  the  original  bill  contains 
such  an  allegation,  we  are  unable  to  say, 
since  it  has  not  been  brought  up.  The 
amended  bill  is  not  open  to  this  impeachment, 
for  it  contains  a  direct,  express,  and  posi- 
tive allegation  that  the  plaintiffs  were  in 
possession  of  the  land  at  the  date  of  the  ex- 
ecution  of  the  lease  "and  have  been  always 
since  and  are  now."  This  is  an  amply  suffi- 
cient compliance  with  one  of  the  essential 
requirements  of  a  bill  to  remove  cloud.  An 
allegation  of  plaintiff's  possession  in  general 
terms  suffices  in  such  a  bill.  The  word  "ac- 
tual" is  not  essential.  Bound  Bottom  Coal 
Co.  V.  Ben  Franklin  Coal  Co.,  88  W.  Va.  259, 
106  S.  E.  716;  Sansom  v.  Blankenship,  53 
W.  Va.  411,  44  S.  E.  408 ;  Grove  v.  Long,  109 
8.  E.  817  not  yet  [officially]  reported. 

[2]  If  the  extension  clause  is  to  have  ef- 
fect and  operation  agreeable  to  its  terms,  the 
authorities  relied  upon  by  the  plaintiffs  in 
support  of  their  claim  of  an  entire  forfeiture, 
by  reason  of  the  failure  to  complete  a  well 
or  make  discovery  of  oil  or  gas  in  the  prem- 
ises, within  the  specific  term,  are  wholly  in- 
applicable. The  leases  construed  in  all  of 
them  authorized  extension  beyond  specific 
terms,  upon  one  ccmdition  only,  producdon 
of  oil  or  gas  on  the  leased  premises.  Steel- 
smith  V.  Gartlan,  45  W.  Va.  27,  29  S.  El  978, 
44  L.  R.  A.  107 ;  Ohio  Fuel  Oil  Co.  v.  Green- 
leaf,  84  W.  Va.  67,  99  S.  E.  274;  South  Pen 
Oil  Co.  V.  Snodgrass,  71  W.  Va.  438,  76  S.  El 
961,  43  L.  R.  A.  (N.  S.)  848;  Jennhigs  v. 
Southern  Carbon  Co.,  73  W.  Va.  215,  80  S. 
E.  368. 

Tender  of  rentals  for  the  period  interven- 
ing between  expiration  of  the  specific  term 
and  the  completion  of  the  well  is  not  denied 
by  the  bill.  Presumptively,  it  was  made  and 
rejected.  This  is  a  fair  inference  from  the 
allegation  saying  the  plaintiffs  have  not  ac- 
cepted compensation  since  such  expiration. 
Likely  the  attempt  to  forfeit  the  lease  the 
day  following  the  expiration  of  the  specific 
term  excused  tender  if  It  was  not  made.  The 
bill  in  express  terms  admits  commencement 
of  a  well  within  the  specific  term.  The 
Manufacturers'  Light  and  Heat  Company 
may  be  deemed,  therefore,  to  have  complied 
with  two  conditions  precedent,  either  of 
which  extended  the  term,  if  the  extension 
clause  is  valid,  tender  of  rent  and  commence- 
ment of  a  well.  This  does  not  seem  to  be 
denied  in  argument.  The  extension  clause  is 
ignored  or  its  validity  denied,  on  the  ground 
of  alleged  inhibition  by  the  rule  against  per- 
petuities.    This  position  la  altogether  un- 
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tenable.  The  validity  of  what  is  popularly 
called  a  "no  terim  lease*'  has  been  put  be- 
yond question  by  adjudication.  Wilson  v.  Re- 
serve Gas  Co.,  78  W.  Va.  329,  88  S.  E.  1075 ; 
Johnson  v.  Armstrong,  81  W.  Va.  399,  94  S. 
E.  753.  Except  as  to  the  duration  of  the  spe- 
cific term,  this  lease  is  in  all  substantial  re- 
8i)ects  like  the  one  construed  and  upheld  in 
Thaw  V.  Gaffney.  75  W.  Va.  229,  83  S.  E.  983. 
3  A.  L.  R.  495.  That  lease  created  a  term 
of  five  years  and  provided  that  the  lessees 
might  hold  the  land  as  much  longer  there- 
after as  the  parties  of  the  second  part 
should  elect  to  pay  the  parties  of  the  first 
part  the  sum  of  $50  per  annum  in  advance. 
In  view  of  this  decision  and  others  reaffirm- 
ing its  principles,  it  is  unnecessary  to  bestow 
further  time  and  labor  on  the  question  of  the 
validity  of  the  extension  clause. 

[3,  4]  The  generality  and  indeflniteness  of 
the  allegations  of  the  bill,  respecting  lack  of 
diligence  in  the  development  of  the  property, 
relieve  us  from  duty  to  enter  upon  an  inquiry 
as  to  the  right  of  the  lessors,  under  any  cir- 
cumstances, to  have  partial  cancellation  of 
the  lease,  for  noncompliance  with  the  im- 
plied covenant  or  condition  to  use  such  dili- 
gence. '  No  facts  or  circumstances  tending  to 
impose  duty  in  this  respect  are  alleged,  ex- 
cept that  the  tract  of  land  containing  124 
acres  lies  within  a  gas  producing  section,  is 
surrounded  by  producing  wells  owned  by  the 
Manufacturers'  Light  &  Heat  Company,  has 
been  drilled  to  the  extent  of  only  one  welL 
and  would  be  further  drilled  by  anofher  com- 
pany, if  permitted  by  the  operator.  Neither 
the  production  of  the  well  on  the  lease  nor 
of  any  other  well  in  the  neighborhood  is 
disclosed.  The  production  of  that  well  and 
of  each  of  the  others  may  be  so  slight  as  to 
Justify  the  operator  in  declining  to  incur  the 
expenditure  of  additional  wells.  Ordinarily, 
the  remedy  for  breach  of  the  implied  cove- 
nant relied  upon  is  an  action  at  law  for  dam- 
ages, and  there  is  no  right  in  equity  to  have 
partial  cancellation  of  the  lease.  McGraw 
Oil  Co.  V.  Kennedy,  65  W.  Va.  595,  64  S.  B. 
1027,  28  L.  R.  A.  (N.  S.)  959;  Gore  v.  Pe- 
troleum Co.,  62  W.  Va.  276,  43  S.  B.  128; 
Harness  v.  Eastern  Oil  Co.,  49  W.  Va.  232, 
38  S.  E.  662 ;  Ammons  v.  South  Penn  Oil  Co., 
47  W.  Va.  610,  35  S.  E.  1004.  If  there  is  such 
right  in  equity,  the  bill,  therefore,  must  make 
out  an  extraordinary  case.  Admission  of  a 
lessor  to  a  court  of  equity  upoq  a  bill  con- 
taining only  very  general  and  indefinite  al- 
legations of  breach  of  the  covenant,  upon  the 
theory  or  presumption  of  possibility  of  es- 


ftablishment  of  the  right  to  further  develop- 
ment, by  proof,  would  be  obviously  burden- 
some and  oppressive.  It  would  also  relieve 
him  from  compliance  with  requirements  of 
the  rules  of  pleading.  Obligation  or  duty  im- 
pliedly Imposed  upon  the  lessee  arises  only 
when  the  conditions  under  which  he  is  oper- 
ating demand  it  for  the  protection  of  the  in- 
terests of  the  lessor  or  realization  of  his 
just  right  under  the  lease.  No  duty  to  drill 
more  than  one  well,  in  the  absence  of  a  stipu- 
lation for  additional  wells,  is  to  be  found  in 
the  lease  itself.  It  arises  out  of  facts  and 
circumstances  to  be  set  up  in  addition  to  the 
terms  and  provisions  of  the  lease,  and  such 
facts  and  circumstances  do  not  always  exist. 
The  lessor  cannot  be  deemed  to  have  a  cause 
of  action  arising  out  of  the  implied  covenant, 
in  the  absence  of  a  disclosure  by  his  bill,  of 
the  existence  of  the  peculiar  facts  and  cir- 
cumstances imposing  duty  to  drill  additional 
wells.  Upon  principles  enunciated  and  ap- 
plied in  Steel  v.  American  Oil  Development 
Co.,  80  W.  Va.  206,  92  S.  E.  410,  L.  R.  A. 
1917E,  975,  and  Grass  v.  Big  Creek  Develop- 
ment Co.,  75  W.  Va.  719,  84  S.  B.  750,  L.  R. 
A.  1915E,  1057,  it  is  manifest  that  this  bill 
is  wholly  insufllcient.  It  does  not  state  facts 
sutticient  to  warrant  recovery  in  an  ordinary 
action  at  law  for  damages  for  breach  of  tide 
implied  covenant 

[8,  6]  Partial  cancellation  is  sought  upon 
the  further  ground  of  drainage  of  the  leased 
land,  by  means  of  wells  located  upon  sur- 
roimding  lands;  but  the  allegations  respect- 
ing drainage  are  also  too  g«uieral  and  in- 
definite. The  charge  is  that  the  leased  land 
lies  in  the  midst  of  gas  producing  territory, 
and  is  surrounded  by  producing  gas  wells 
on  every  side  of  it,  owned  by  the  Manufac- 
turers' Light  &  Heat  Company;  and  that  a 
number  of  them  are  very  near  to  the  land  of 
the  plaintifl^s,  and  are  draining  the  gas  from 
under  it.  No  particular  well  is  designated  as 
being  one  by  means  of  which  the  land  is 
drained,  nor  is  the  relation  of  the  land  to 
any  of  them  In  point  of  distance  disclosed. 
Only  a  conclusion  of  fact  or  a  general  claim 
of  drainage  is  alleged.  To  make  a  sufilcient 
bill  for  relief  on  the  ground  of  drainage,  it 
is  necessary  to  set  forth.  In  detail  and  with 
certainty  and  definiteness,  facts  clearly  and 
strongly  indicating  the  existence  of  the 
ground  of  relief.  Hall  v.  South  Penn  Oil 
Co.,  71  W.  Va.  82,  76  S.  B.  124. 

An  order  will  be  entered,  certifying  our 
conclusion  that  the  demurrer  to  the  amended 
bill  was  properly  sustained. 


CtaL) 

(152  Ga.  469) 
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Error  from  City  Ckrart  of  Sayannah ;  Jno. 
Kourke,  Jr.,  Judge. 


(Supreme  Court  of  Georgia.     Jan.  10,  1922.) 
(Syllahus  hy  the  Court.) 


i.  Intoxicating  liquors  ^==>\3,  132— Statute  not 
abrogated  by  national  amendment  or  statutou 

The  Eighteenth  Amendment  to  the  Consti- 
tution of  the  United  States  and  the  National 
Prohibition  Act,  known  as  the  Volstead  Act, 
do  not  supersede  or  abrogate  the  Georgia  pro- 
hibition statute  of  March  28,  1917  (Laws  [Ex. 
Sess.]  1917,  p.  7). 

2.  Criminal  law  ^=»20l,  202(3)  —  Conviction 
under  National  Prohibition  Act  not  bar  to 
proseontion  under  state  law;  possessing  liq- 
■or  for  sale,  etc.,  not  same  offense  as  more 
possession  nnitor  state  law. 
The  plea  of  former  conviction,  filed  by  the 
defendant  to  tiie  accusation  in  this  case,  charg- 
ing him,  under  the  state  prohibition  law  (Laws 
[Ex.  Sess.]  1917,  p.  7),  with  having  in  his 
possession  spirituous  liquors,  in  which  plea  he 
alleged  that  he  had  pleaded  guilty  to,  and  been 
sentenced  under,  an  information  in  the  United 
States  District  Court,  in  the  first  count  of 
which  he  was  charged  with  having  in  his  pos- 
session intoxicating  liquor  for  sale  in  violation 
of  the  National  Prohibition  Act,  and  in  the  sec- 
ond count  of  which  he  was  charged  with  having 
in  his  possession  and  concealing  intoxicating 
liquor  with  the  intent  to  defraud  the  United 
States  of  the  internal  revenue  tax  due  thereon, 
was  properly  stricken  by  the  trial  court  on  de- 
murrer, for  the  reasons:  First,  that  a  convic- 
tion under  the  National  Prohibition  Act  is  not 
a  bar  to  a  prosecution  under  the  state  prohibi- 
tiqn  act;  and,  second,  because  the  offense  set 
out  in  the  accusation  in  the  city  court  of  Savan- 
nah was  not  the  same  offense  as  those  charged 
in  the  information  in  the  United  States  Dis- 
trict Court 


3.  criminal  law  ^s>76\{2),  1 172(3)— Error  to 
charge  with  regard  to  statement  by  defenilant 
where  he  made  none;  error  harmless  where 
unoontradloted  evidence  authorized  conviction. 

The  court  erred  in  assuming  that  the  de- 
fendant had  made  a  statement  in  his  own  de- 
fense, and  in  charging  the  jury  thereon,  when 

in  fact  the  defendant  had  made  no  such  state-  i  toxlcatlns  liauor 
ment;  but  this  error  is  harmless,  as  the  defend- 1  "s     h      • 

ant  introduced  no  evidence,  and  'the  uncontra- 
dicted evidence  introduced  by  the  state  fully 
authorised  the  Jury  to  convict  him. 


K.  Oooley  was  convicted  of  having  posses- 
sion of  spirituous  liquors,  and  he  brings  er- 
ror.    Affirmed. 

On  July  29,  1920,  an  accusation  was  lodged 
against  the  defendant  in  the  city  court  of 
Savannah,  charging  him  with  a  violation  of 
the  state  prohibition  act  of  March  28,  1917 
(Laws  [Ex.  Sess.]  1917,  p.  7).  This  accusa- 
tion was  in  two  counts.  In  the  first  count 
the  defendant  was  charged  with  having  in  hid 
possession  spirituous  liquors,  and  in  the  sec- 
ond count  he  was  charged  with  selling  spirit- 
uous liquors. 

The  defendant  demurred  to  this  accusa- 
tion, on  the  ground  that  the  Georgia  prohibi- 
tion act  had  been  superseded  and  repealed 
by  the  Eighteenth  Amendment  to  the  Consti- 
tution of  the  United  States  and  the  National 
Prohibition  Act,  known  as  the  Volstead  Act 
(41  Stat.  305).  The  court  overruled  his  de- 
murrer, and  this  ruling  is  assigned  as  error. 
The  de/endant  then  filed  a  plea  of  autrefois 
convict  In  this  plea  he  alleged  that  on 
October  22,  1920,  in  the  District  Court  of 
the  United  States  for  the  Eastern  Division 
of  the  Southern  District  of  Georgia,  he  was 
arraigned  upon  an  accusation  charging  him 
with  having  intoxicating  liquor  in  his  posses- 
sion and  with  selling  the  same,  which  charg- 
es were  in  separate  counts  and  embraced  the 
identical  charges  and  covered  the  same  trans- 
action alleged  in  the  accusation  in  the  city 
court  of  Savannah.  He  attached  to  his  plea 
a  copy  of  the  accusation  in  the  United  States 
District  Court,  which  was  in  three  counts. 
The  first  count  charged  him  with  having 
and  possessing,  in  violation  of  the  National 
Prohibition  Act,  intoxicating  liquor  for  sale. 
The  second  count  charged  him  with  selling 
intoxicating  liquor.  The  third  count  charged 
him  with  having  in  his  possession  and  con- 
cealing one  quart  of  intoxicating  liquor,  with 
the  intent  to  defraud  the  United  States  of 
the  internal  revenue  tax  due  upon  said  in- 


(Additional  SyllQhuM  hy  Editorial  Staff,) 

4.  Intoxicating  liquors  ^s»l3  —  "Concurrent 
power"  as  used  In  the  Eighteenth  Amendment 
defined. 

The  words  "concurrent  power,"  as  used  in 
(Tonst.  U.  S.  Amend.  18,  {  2,  giving  Congress 
and  the  several  states  "concurrent  power"  to 
enforce  its  provisions,  do  not  mean  a  joint  pow- 
er to  be  executed  both  by  Congress  and  the 
several  states,  but  a  separate  power  in  each, 
which  neither  can  make  exclusive  by  first  leg- 
islating for  its  enforcement  or  by  first  prose- 
cuting under  their  respective  enforcement  laws. 

Beck,  P.  J.,  dissenting  in  part. 


On  arraignment  the  defendant  pleaded 
guilty  to  the  first  and  second  counts  in  the 
accusation  in  the  United  States  •District 
Ck>urt,  and  thereupon  was  sentenced  to  pay 
a  fine  of  $200,  which  he  paid. 

On  demurrer  his  plea  of  former  conviction 
was  stricken  by  the  court  The  defendant 
was  then  tried  on  the  accusation  in  the  city 
court  of  Savannah,  was  acquitted  of  selling 
intoxicating  liquor  as  charged  in  the  second 
count,  and  was  convicted  of  having  liquor 
in  his  possession  under  the  first  count. 

The  defendant  assigns  as  error  the  Judg- 
ment of  the  court  striking  his  plea  of  autre- 
fois convict. 

David  S.  Atkinson,  of  Savannah,  for  plain- 
tiff in  error. 


^=5>For  other  cases  see  same  topic  and  KE1?-NUMBBR  in  all  Kej-Numbered  Digests  and  Indexes 
no  S.B.-29 
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Walter  O.  Hartridge,  SoL  Gen.,  of  Savan- 
nah, for  the  State. 

HINES,  J.  (after  stating  the  facts  as 
above).  [1]  1.  This  court  has  held  that  the 
Eighteenth  Amendment  to  the  Constitution  of 
the  United  States  and  the  National  Prohibi- 
tion Act,  known  as  the  Volstead  Act,  do  not 
supersede  and  repeal  the  Georgia  prohibition 
act  of  March  28,  1917.  Jones  v.  Hicks,  150 
Ga.  657,  104  S.  E.  771,  11  A.  L.  R.  1315; 
Scroggs  V.  State,  150  Ga.  753,  105  S.  E.  363 ; 
Edwards  v.  State,  150  Ga.  754,  105  S.  E.  363; 
Smith  V.  State,  150  Ga.  755,  105  S.  E.  364; 
Neville  v.  State,  152  Ga.  — ,  108  S.  E.  802. 
We  see  no  reason  to  change  the  position  tak- 
en by  this  court  in  the  above  cases.  This 
disposes  of  the  question  raised  by  the  de- 
fendant's demurrer  to  the  accusation  in  this 
case. 

[2,3]  2.  The  most  serious  question  pre- 
sented is  whether  the  conviction  of  the  de- 
fendant in  the  United  States  court  for  the 
Eastern  division  of  the  Southern  district  of 
Georgia  constituted  a  bar  to  his  trhil  and 
conviction  on  the  accusation  in  the  city  court 
of  Savannah. 

The  Constitution  of  this  state  declares 
that— 

"No  person  shall  be  pat  in  jeopardy  of  life, 
or  liberty,  more  than  once  for  the  same  offense, 
save  on  his  or  her  own  motion  for  a  new  trial 
after  conviction,  or  in  case  of  mistrial."  Civil 
Code,  i  6364. 

Has  the  defendant  been  put  in  jeopardy 
twice  for  the  same  offense? 

From  the  nature  of  our  dual  form  of  gov- 
ernment the  same  act  may  be  an  ofitense 
against  the  laws  of  the  United  States  and  of 
this  state,  may  be  punished  under  both  laws, 
and  conviction  and  punishment  under  the 
federal  law  is  no  bar  to  conviction  and  pun- 
ishment under  the  state  law.  Fox  y.  Ohio, 
5  How.  (46  U.  S.)  410,  433,  12  L.  Ed.  213; 
U.  S.  V.  Marigold,  9  How.  (50  U.  S.)  560,  13 
L.  Ed.  257;  U.  S.  v.  Amy,  24  Fed.  Cas.  792; 
Moore  v.  Illinois,  14  How.  14,  14  L.  Ed.  306 ; 
Cross  V.  N.  0..  132  U.  S.  131,  10  Sup.  Ct  47, 
33  L.  Ed.  287;  Ex  parte  Guerra  (Vt)  110 
AtL  224;  10  A.  li.  R.  1660;  U.  S.  v.  Casey  (D. 
C.)  247  Fed.  362;  U.  S.  v.  Holt  (D.  C.)  270 
Fed.  639 ;  Martin  v.  U.  S.  (C.  C.  A.)  271  Fed. 
685;  U.  S.  V.  Bostow  (D.  C.)  273  Fed.  635; 
U.  S.  V.  Regan  (D.  C.)  273  Fed.  727;  U.  S. 
V.  Cruikshank,  92  U.  S.  642,  23  L.  Ed.  588; 
Grafton  v.  U.  S.,  206  U.  S.  333,  353,  27  Sup, 
Ct.  749,  61  L.  Ed.  1084,  11  Ann.  Cas.  640; 
GUbert  v.  Minnesota,  254  U.  S.  326,  330,  41 
Sup.  Ct.  125,  66  L.  Ed.  -*-;  State  v.  Moore, 
148  Iowa,  240,  121  N.  W.  1052,  21  Ann.  Cas. 
63;  Bryson  v.  State,  27  Ga.  App.  230,  108 
S.  B.  63 ;    16  C.  J.  282. 

In  Moore  v.  Illinois,  supra,  the  Supreme 
Court  of  tlie  United  States  said: 


said  to  owe  allegiance  to  two  sovereigns,  and 
may  be  liable  to  punishment  for  an  infraction 
of  the  laws  of  either.  The  same  act  may  be 
an  offense  or  transgression  of  the  laws  of  both. 
Thus,  an  assault  upon  the  marshal  of  the  Unit- 
ed States,  and  hindering  him  in  the  execution  of 
legal  process,  is  a  high  offense  against  the 
United  States,  for  which  the  perpetrator  is 
liable  to  punishment^  and  the  same  act  may  be 
also  a  gross  breach  of  the  peace  of  the  state, 
a  riot,  assault,  or  a  murder,  oind  subject  the 
same  person  to  a  punisliment,  under  the  state 
laws,  for  a  misdemeanor  or  felony.  That  ei- 
ther or  both  may  (if  they  see  fit)  punish  such 
an  offender,  cannot  be  doubted.  Yet  it  cannot 
be  truly  averred  that  the  offender  has  been 
twice  punished  for  the  same  offense;  bnt  only 
that  by  one  act  he  has  committed  two  offenses, 
for  each  of  which  he  is  justly  punishable.' 


f» 


The  same  transaction  may  constitute  a 
crime  under  the  laws  of  the  United  States 
and  also  under  the  laws  of  the  state,  and  a 
person  violating  both  laws  may  be  punished 
for  both  crimes,  and  an  acquittal  or  a  con- 
viction in  one  jurisdiction  is  no  bar  to  an 
indictment  in  the  other. 

Is  this  principle  altered  by  the  adoption 
of  the  Eighteenth  Amendment  to  the  Consti- 
tution of  the  United  States?  The  first  sec- 
tion of  this  amendment  prohibits: 

"The  manufacture,  sale,  or  transportation  of 
intoxicating  liQuors  within,  the  importation 
thereof  into,  or  the  exportation  thereof  from 
t^e  United  States  and  all  territories  subject 
to  the  jurisdiction  thereof  for  beverage  pur- 
poses. 


tt 


The  second  section  of  this  amendment  is 
as  follows: 


*u 


'Congress  and  the  several  states  shall  have 
concurrent  power  to  enforce  this  article  by 
appropriate  legislation.' 


rt 


«1 


'Every  citizen  of  the  United  States  is  also  a 
citizen  of  a  state  or  territory.     He  may  be 


[4]  What  does  the  second  section  of  this 
amendment  mean?  What  do  the  words  "con- 
current power"  in  this  section  Imply?  They 
do  not  mean  that  the  power  is  a  joint  one  to 
be  executed  both  by  Congress  and  the  several 
states.  The  power  thus  conferred  upon  Con- 
gress by  the  states  is  not  exclusively  in  the 
latter,  although  territorially  coextensive  with 
the  prohibition  of  the  first  section.  National 
Prohibition  Cases,  253  U.  S.  350,  40  Sup.  Ct 
486,  588,  64  L.  Ed.  946. 

Before  the  adoption  of  this  amendment  the 
several  states  alone  had  power  to  enforce 
prohibition  within  their  limits,  except  in 
cases  of  liquor  moving  in  interstate  or  for- 
eign commerce.  When  the  states  adopted 
this  amendment  they  did  not  confer  upon 
Congress  the  exclusive  power  to  enforce  the 
same.  They  granted  power  to  Congress  to 
pass  necessary  or  proper  legislation  for  its 
enforcement,  but  at  the  same  time  the  sev- 
eral  states  reserved  to  themselves  the  power 
to  do  the  same  thing.  Concurrent  power,  not 
being  joint  power,  necessarily  means  separate 
power.  Neither  Congress  nor  the  several 
states  can  make  this  power  exclusive  by  first 
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legislating  to  eztforoa  this  amendment  or  by 
llrst  prosecuting  one  under  their  respectlye 
enforcement  laws.  Congress  can  pass  just 
such  laws  as  it  may  see  fit  to  enforce  this 
amendment.  The  states  can  pass  just  such 
laws  as  they  may  see  fit  to  enforce  this  stat- 
ute. Congress  can  impose  just  such  penalties 
as  it  may  see  fit  for  violations  of  its  laws 
to  enforce  this  amendment.  The  several 
states  can  inflict  just  such  penalties  as  they 
may  see  fit  for  violations  of  their  statutes 
to  enforce  this  amendment 

The  citizens  of  the  United  States  must 
obey  the  laws  passed  by  Congress  to  enforce 
this  amendment  If  they  violate  the  acts  of 
Congress,  they  must  suffer  the  penalties  im- 
posed thereby.  The  citizens  of  the  several 
states  must  obey  the  laws  of  their  states 
passed  to  enforce  this  amendment.  If  they 
violate  these  laws»  they  must  suffer  the  pen- 
alties thereby  imposed. 

The  difficulty  of  properly  interpreting  the 
second  section  of  the  Eighteenth  Amendment 
to  the  Constitution  of  the 'United  States  is 
fully  appreciated.  These  difficulties  will  ful- 
ly appear  from  a  reading  of  the  National  Pro- 
hibition Cases,  supra. 

The  majority  and  weight  of  the  decisions 
which  have  dealt  with  this  subject  since  the 
adoption  of  the  Eighteenth  Amendment  sus- 
tain the  view  above  reached  by  us.  We  be- 
lieve that  these  decisions  are  correct  in  prin- 
ciple and  reasoning. 

Some  of  these  decisions  declare  that  a  pre- 
vious conviction,  under  these  circumstances, 
may  be  considered  by  the  courts  in  passing 
sentences  or  by  executives  who  are  clothed 
with  power  to  extend  clemency.  U.  S.  v.  Amy, 
24  Fed.  Cas.  792,  810;  U.  S.  v.  Palan  (O.  C.) 
167  Fed.  ©91:  U.  S.  v.  Holt  (D.  C.)  270  Fed. 
639;  U.  S.  V.  Bostow  (D.  C.)  273  Fed.  535. 
There  are  cases  which  hold  the  opposite  doc- 
trine, and  which  would  sustain  the  plea  filed 
by  the  defendant  in  this  case.  U.  B.  v.  Porria 
(D.  C.)  255  Fed.  172;  State  v.  Randall,  2 
Aikens  (Vt)  89,  100;  Commonwealth  v. 
Overby,  80  Ky.  208,  3  Ky.  Law  Rep.  704,  44 
Am.  Rep.  471;  Commonwealth  y.  Fuller,  49 
Mass.  (8  Mete.)  313,  41  Am.  Dec.  509;  U.  S. 
V.  Peterson  (D.  C.)  268  Fed.  864.  But  on 
principle  and  authority  we  believe  that  the 
view  herein  expressed  is  the  true  view  of 
the  law  upon  this  subject 

But  this  plea  was  not  good  for*  another 
reason.  The  defendant  was  charged  in  the 
United  States  District  Court  with  three  of- 
fenses. In  the  first  count  he  was  charged 
with  having  and  keeping  intoxicating  liquor 
for  sale.  In  the  second  coimt  he  was  charged 
with  selling  intoxicating  liquor.    In  the  third 
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count  he  was  charged  with  concealing  one 
quart  of  intoxicating  liquor  with  the  intent 
to  evade  the  payment  of  the  internal  revenue 
tax  due  thereon.  He  pleaded  guilty  in  the 
United  States  District  Court  to  the  charges 
embraced  in  the  first  and  second  counts  of 
the  bill  of  information. 

He  was  tried  in  the  city  court  of  Savannah 
on  an  accusation  with  two  counts.  In  the 
first  count  he  was  charged  with  having  the 
possession  of  spirituous  liquors.  In  the  sec- 
ond count  he  was  charged  with  the  sale  of 
spirituous  liquors.  He  was  acquitted  on  the 
second  count  of  this  accusation,  and  con- 
victed on  the  first 

The  charges  embraced  in  the  two  accusa- 
tions are  entirely  different  and  distinct  of- 
fenses, except  the  charge  of  selling  intoxicat- 
ing liquor,  which  latter  charge  is  embraced 
in  both  accusations.  Of  the  latter  charge 
he  was  acquitted  in  the  dty  court  of  Savan- 
nah ;  and  for  this  reason,  if  his  plea  of  for- 
mer jeopardy  were  otherwise  valid,  a  reversal 
of  the  judgment  of  the  court  below  for  the 
purpose  of  permitting  the  defendant  to  avail 
himself  of  this  defense  would  be  useless. 

The  Eighteenth  Amendment  prohibits  only: 

« 

"The  manufacture,  sale,  or  transportation  of 
intoxicating  liquors  witliin,  the  importation 
thereof  into,  or  the  exportation  thereof  from 
the  United  States  and  all  territories  subject 
to  the  jarisdiction  thereof  for  beverage  pur- 
poses.'* 

Standing  by  itself,  this  amendment  does 
not  prohibit  the  mere  possession  of  liquor. 

The  National  Prohibition  Act  does  not  pro- 
hibit the  possession  of  liquor  for  all  pur- 
poses. Fed.  Stat.  Ann.  1919  Supp.  206  et 
seq.;    Street  v.   Lincoln    Safe  Deposit   Co., 

254  U.  S.  88,  41  Sup.  Ct  31,  66  L.  Ed. ,  10 

A.  li.  R.  1548.  Under  this  law  the  mere  pos- 
session of  liquor  does  not  constitute  a  crime. 

The  Georgia  statute  makes  it  unlawful  "to 
have,  control,  or  possess,  in  this  state,"  any 
intoxicating  liquors.  Acts  Ex.  Sess.  1917,  p. 
8.  Under  this  law  the  possession  of  intoxi- 
cating liquors  is  made  a  crime. 

The  charge  of  which  the  defendant  was 
convicted  in  the  dty  court  of  Savannah  being 
entirely  distinct  and  separate  from  the 
charges  to  which  he  pleaded  guilty  in  the 
united  States  District  Court,  his  plea  of 
former  jeopardy  would  not  lie.  We  are 
therefore  of  the  opinion  that  the  court  did 
not  err  in  striking  this  plea. 

Judgment  affirmed. 

All  the  Justices  concur,  except  ATKIN- 
SON, J.,  disqualified,  and  BECK,  P.  J.,  who 
dissents  from  the  ruling  in  the  third  head- 
note. 
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(28  Oa.  App.  161) 
PAYNE  V.  JORDAN  et  al.     (No.  11554.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1922.) 

(Syllahua  &y  the  Court.) 

Garnishment  properly  dismissed  under  dedsion 
of  Supreme  Court 

In  accordance  with  the  ruling  by  the  Su- 
preme Court,  in  answer  to  questions  certified 
in  this  case,  that  the  purpose  of  the  War  Risk 
Insurance  Act  of  Congress,  approved  October 
6,  1917,  as  amended  June  25^  1918  (40  Stat 
609),  'is  not  merely  to  protect  an  allotment 
made  under  the  act,  from  legal  process  while 
in  the  hands  of  the  government,  or  its  agencies, 
but  to  preserve  the  allotment  itself  from  legal 
process  against  the  beneficiary,  except  as 
against  the  claims  of  the  government  itself" 
(Payne  v.  Jordan,  162  Ga.  — ,  110  S.  E.  4),  the 
judgment  of  the  court  below  in  rendering  judg- 
ment for  the  defendant  and  in  dismissing  the 
garnishment  is  affirmed. 

Error  from  Superior  Court,  Taylor  Coun- 
ty;  G.  H.  Howard,  Judge. 

Garnishment  suit  by  A.  J.  Payne,  adminis- 
trator, against  Pinkie  Jordan  and  others. 
Judgment  dismissing  the  garnishment,  and 
plaintiff  brings  error.  Affirmed,  in  conform- 
ity to  Supreme  Court's  answers  to  certified 
questions  a52  Ga.  — ^  110  S.  E.  4). 

Homer  Beeland,  of  Reynolds,  for  plaintiff 
in  error. 

C.  B.  Marshall,  of  Reynolds,  for  defend- 
ants in  error. 

JENKINS,  P.  J.    Affirmed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(28  Oa.  App.  139) 

ENGLISH  V.   POOL  et  al.     (No.   12430.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  19,  1922.) 

(Syllahua  hy  Editorial  Staff,) 

Arbitration  and  awanl  ^=:»60— Award  held  too 
Indefinite  and  nnoertaln  to  be  er.foroed. 

Where  persona  working  a  farm  as  part- 
ners submitted  to  arbitration  the  question  as 
to  the  division  of  the  proceeds  from  the  crop 
of  two  named  croppers,  the  agreement  provid- 
ing that  this  was  the  sole  difference  between 
the  parties,  an  award  that  the  moneys  in  dis- 
pute were  the  property  of  one  of  the  parties 
and  were  to  be  delivered  to  him  was  too  un- 
certain and  indefinite  to  entitle  the  successful 
party  to  recover  a  specified  amount  from  a 
larger  amount  held  by  a  bank  as  stakeholder. 

Error  from  Superior  Court,  Warren  Coun- 
ty; C.  iR  Sutton,  Judge,  pro  liac. 

Action  by  E.   R.   English  against   Callie 
Pool,  administratrix,  and  others.    Judgment 


for  defendants  on  demurrer,  and  plaintifT 
brings  error.    Affirmed. 

Jno.  T.  West  &  Son,  of  Thomson,  for  plain- 
tiff in  error 

E.  P.  Davis  and  L.  D.  McGregor,  both  of 
Warrenton,  for  defendants  in  error. 

LTJKE,  J.  This  case  arose  by  reason  of 
a  suit  wherein  it  was  alleged  substantially 
that  the  plaintiff  and  the  defendant's  intes- 
tate worked  a  farm  as  copartners;  that  there 
arose  a  difference  between  them  with  respect 
to  the  division  of  two  certain  crops;  that 
one  of  the  parties  contended  that  he  was 
entitled  to  one-fourtb  of  the  entire  crop, 
and  the  other  contended  that  he  was  entitled 
to  two-thirds  of  a  certain  portion  of  the 
crop ;  that  the  parties  were  unable  to  agree 
with  respect  to  the  division  of  the  crop,  and 
submitted  the  matter,  as  a  conrmon-law 
arbitration,  to  three  persons;  that  the 
agreement  submitting  the  matter  in  contro- 
versy stated  that  the  sole  difference  as  to 
the  division  of  the  proceeds  of  the  copart- 
nership business  arose  from  the  division  of 
the  crops  of  two  certain  tenants;  that  the 
arbitrators,  after  hearing  the  evidence,  found 
as  follows: 

"That  the  moneys  in  dispute  are  the  prop- 
erty of  E.  R.  English  and  are  to  be  delivered 
to  him." 

The  petition  alleged  that  a  certain  bank, 
as  stakeholder,  held  a  named  sum  of  money, 
and  it  was  pleaded  that  the  defendant's 
intestate  was  entitled  to  $2,978.76  of  this 
money,  and  that  the  plaintiff  was  entitled  to 
$4,807.34  of  the  money.  The  petition  prayed 
that  upon  this  award  the  stakeholder  be 
directed  to  pay  the  sums  as  contended  for  in 
the  petition.  The  defendant  orally  demiurred 
to  the  plaintiff's  petition,  upon  the  ground  it 
set  forth  no  cause  of  action,  and  upon  the 
ground  that  the  award,  being  the  basis  of 
the  alleged  cause  of  action,  was  too  indef- 
inite and  uncertain  to  be  the  basis  of  a  cause 
of  action.  The  court  sustained  the  oral 
denrurrer,  and  dismissed  the  petition,  upon 
the  ground  that  the  common-law  award,  upon 
which  the  suit  was  based,  was  too  indefinite 
and  uncertain  to  give  a  right  of  action  upon 
it  Held,  that  the  award  was  so  indefinite 
and  uncertain  as  to  be  incapable  of  enforce- 
ment. The  agreement  submitting  the  differ- 
ences of  the  porties  to  arbitration  provided 
that— 

'The  sole  difference  as  to  the  division  of  the 
proceeds  of  the  copartnership  business  arises 
from  the  division  of  the  crop  of  the  tenants; 
there  being  no  difference  as  to  the  division  of 
the  proceeds  of  the  farm  raised  or  grown  by 
the  wages  hands,  or  other  manner,  except  the 
said  Green  Rogers  and  Jim  Burns  crops;  t^hich 
were  croppers  of  the  cotenants.' 


f» 


^s»For  other  cases  see  sams  topic  and  KBY-NUMBER  in  aU  Key-Numbered  Digests  and  Indexes 
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The  award  was  as  follows :  *  is  prima  facSe  evidence  that  the  voter  took  the 

<«ni.«4.  -.u^  «.^«-.««  i«  ^:««,,4-«  — -.  #.»,«  «•««   '  o*th  prescribed  by  law,  he  must  actually  have 

.JJoV^  R   S?.TJ^^^^^^^  taken  such  oath.    It  indisputably  appears  that 

"^  "*™*  those  disqualified  by  the  trial  court,  did  not 
The  petition  of  the  plaintiff  undertakes  to  t&kt  this  oath.  The  128  votes  for  bonds  being 
divide,  by  reason  of  this  common-law  award,  ^"^  reduced  by  19,  leaving  only  109  registered 
a  large  sum  of  itfoney,  alleging  that  the  Qualified  affirmative  votes,  and  58  votes  having 
J9^4'^^^^^4'  lo  «»f4fi»^  4.^  «  rw.»4-o4n  ^^w»^tr.^  r.*  hecu  cast  agsiust  the  bonds,  it  appears  that 
defendant  is  ^titled  to  a  certain  portion  of  ^  ^^^  twi-thirds  of  the  total  quaHfied  votes 
the  money.  The  award  upon  which  he  de- ,  ^„^  ^^^^  .^  ^^^^^  ^^  bonds,  and  consequenUy 
Clares  has  not  such  deflniteness  and  certainty  ^jj^  interveners'  objections  should  have  been 
as  to  be  capable  of  the  enforcement  of  it  sustained,  and  the  judgment  of  the  court  be- 
sought in  the  petition.  Indeed,  the  award  low  must  be  reversed, 
seems   to   undertake   to   find   that   all   the 


money  was  the  plaintifTs  money,  whereas  the 
submission  of  differences  was  solely  as  to 
the  division  of  two  certain  crops;  there 
being  no  contention  in  the  submission  that 


Error  from  Superior  Court,  Worth  County ; 
R.  Eve,  Judge. 

Suit  by  the  Sumner  Consolidated  School 
District  and  others  against  A.  C.  Chapman 


the  moneys  arising  from   the  sale  of   the 
crops  or  the  crops  themselves. 
Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOOD  WORTH..  J., 
concur. 


either  of  the  parties  was  entitled  to  all  of  |  ^nd    others.     Judgment   validating    school 

bond^  and  defendants  bring  error.  Re- 
versed in  conformity  to  Supreme  Court's  an- 
swers to  certified  questions  (152  Ga.  — ,  109 
S.  E.  129). 

Passmore  &  Forehand,  of  Sylvester,  for 
plaintiffs  in  error. 

R.  S.  Foy,  Sol.  Gen.,  and  J.  H.  Tipton, 
both  of  Sylvester,  for  defendants  in  error. 

JENKINS,  P.  J.    Reversed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(2$  Ga.  App.  152) 

CHAPMAN  et  ai.  v.  SUMNER  CONSOU 
SCHOOL  DIST.  et  al.    (No.  11990.) 

(Court  of  Appeals  of  Georgia;  Division  No.  2. 

Feb.  1,  1922.) 

(8yllabu9  by  the  Court.) 

Objections  to  validation  of  school  bonds  sus- 
tained In  conformity  to  Supreme  Court's  de- 
cision. 

In  this  proceeding  for  the  validation  of 
school  bonds  upon  a  school  district  election,  it 
appears  that  217  votes  were  cast  in  the  elec- 
tion, of  which  147  were  for  bonds  and  70 
against.  Of  this  number  the  trial  court  held 
disqualified  19  of  the  affirmative  votes  and  12 
of  the  negative,  and  adjudged  that  the  total 
qualified  voters  actually  voting  in  the  election 
were  186,  of  whom  128  voted  for  bonds  and  58 
against.  The  Supreme  Court  held,  in  answer- 
ing questions  certified  to  it  by  this  court  and 
construing  the  amendment  of  1918  (see  Laws 
1918,  p.  99).  to  paragraph  1  of  section  7  of 
article  7  of  the  Constitution  with  section  143 
of  the  Code  of  School  Laws  of  1919.  p.  345, 
and  section  442  of  the  Civil  Code  (1910),  that 
ihe  two-thirds  of  the  qualified  voters  of  the 
district  required  in  favor  of  such  bonds  need 
be  only  that  proportion  of  the  qualified  voters 
voting  in  the  election,  provided  that  proportion 
is  also  a  majority  of  the  total  registered  voters. 
152  Ga.  — ,  109  S.  E.  129.  In  its  answer  the 
Supreme  Court  further  held  that,  to  entitle  him 
to  vote,  a  voter's  name  must  appear  on  the 
list  of  registered  voters  filed  by  the  county  reg- 
istrars with  the  clerk  of  the  superior  court  of 
the  county.  The  record  shows  that  the  names 
of  15  voting  for  bonds,  not  disqualified  by  the 
trial  judge,  did  not  so  appear.  In  further  in- 
structions the  Supreme  Court  held  also  that, 
while  the  subscription  of  a  voter's  name  on  the 
voter's  booli  of  the  tax  collector  of  the  county 


(28  Ga.  App.  169) 
CLACK  V.  GEORGIA  RY.  &  POWER  CO. 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1922.) 

(Syllahua  hy  ihe  Oaurt.) 
I.  Allegations  of  petition. 

This  was  an  action  against  a  street  rail- 
way company  by  a  person  injured  when  riding 
in  an  automobile,  driven  by  another  person, 
which  collided  with  a  car  of  the  company.  The 
allegations  of  the  petition  as  amended,  sub- 
stantially stated,  are  as  follows:  The  street 
car  was  approaching  the  intersection  of  two 
streets  which  were  thoroughfares,  and  the  auto- 
mobile was  being  driven  on  one  of  the  streets; 
the  driver  intending  to  cross  the  company's 
trade  near  the  intersection  of  the  two  streets. 
The  plaintiff  and  the  driver  of  the  automobile 
heard  the  bell  on  the  street  car  ring  the  signal 
for  the  motorman  to  stop,  and  saw  that  the 
street  car  was  stopping  as  it  approached  the 
intersection  of  the  two  streets,  and  the  driver 
of  the  automobile  expected  from  these  indica- 
tions that  the  street  car  would  stop  at  the 
near  side  of  the  street  where  it  intersected 
with  the  other,  and  where  she  had  a  right  to 
expect  the  car  would-be  brought  to  a  stop  by 
the  motorman  in  compliance  with  the  ordi- 
nances of  the  city  regulating  traffic,  and  thus 
give  an  opportunity  to  cross  in  front  of  the 
street  car.  Instead  of  stopping  the  street  car 
on  the  near  side  of  the  street,  in  obedience 
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to  the  law  and  in  compliance  with  the  signal 
given  to  stop,  the  motorman,  although  he  saw, 
or  should  have  seen,  the  automobile  approach- 
ing the  intersection  of  the  street,  negligently 
drove  the  car  beyond  the  near  side  of  the  street 
into  the  middle  of  the  street,  so  that  the  auto- 
mobile collided  with  it.  The  motorman  saw,  or 
ought  to  have  seen,  the  approach  of  the  auto- 
mobile, and  his  failure  to  stop  the  street  car 
at  the  accustomed  place,  as  required  by  the 
ordinances  and  as  the  driver  of  the  automobile 
expected  him  to  do,  was  an  act  of  negligence, 
as  it  placed  the  car  unexpectedly  directly  in 
the  way  of  the  approaching  automobile. 

2.  Street  railroads  <s=s> II 7 (8)— Facts  alleged 
held  to  make  questions  for  Jury. 
Under  the  allegations  of  the  petition  it  was 
a  question  for  the  jury  whether  there  was 
negligence  on  the  part  of  the  defendant  as  al- 
leged, and,  if  so,  whether  the  act  of  negligence 
charged  was  the  proximate  cause  of  the  injury. 
The  judgment  sustaining  the  demurrers  and 
dismissing  the  petition  is  therefore  reversed. 
Ga.  Ry.  &  Power  Co.  v.  Ryan,  24  Ga.  App.  288, 
100  S.  B.  713. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Mrs.  E.  E.  Clack  against  the 
Georgia  Railway  &  Power  Company.  Judg- 
ment for  defendant  on  demurrer,  and  plain- 
tiff brings  error.    Reversed. 

D.  K.  Johnston,  of  Atlanta,  for  plaintiff  in 
error. 

Colquitt  &  Conyers,  of  Atlanta,  for  de- 
fendant in  error. 

HILL,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS.  J., 
concur. 


(2S  Oa.  App.  167) 

BELDEN  V.  REYNOLDS. 

REYNOLDS  v.  BELDEN. 

(Nos.  12578,  12607.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1922.) 

(Syllabus  by  the  Court.) 

Appeal  and  error  ^=s» 1 005 (2)— Approved  ver- 
dict supported  by  evidence  not  disturbed. 
No  error  of  law  being  complained  of,  and 
tbe  verdict  being  supported  by  evidence  and 
having  the  approval  of  tbe  trial  judge,  this 
court  will  not  interfere. 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  between  G.  J.  Belden  and  Lillian 
Rej'nolds.  Judgment  for  Reynolds,  and  Bel- 
den brings  error  and  Reynolds  files  a  cross- 
bill of  exceptions.  Judgment  affirmed,  and 
cross-bill   dismissed. 


Robt  D.  Coldlng,  of  Savannah,  for  plain- 
tiff in  error. 

I.  C.  Farthing,  of  Savannah,  for  defendant 
in  error. 

JENKINS,  P.  J.  Judgment  affirmed  on 
main  bill  of  exceptions;  cross-bill  dismissed. 

STEPHENS  and  HILL,  JJ.,  concur. 


<28  Ga.  App.  160) 

DIXIE  MFG.  CO.  V.  RICKS.     (No.  12399.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1922.) 

(SyUahuB  by  the  Court.) 

1.  Evidence  <S:=9476,  568(1)— Witness  may  from 
observation  give  Judgment  as  to  age  of  child; 
weight  of  testimony  Is  for  the  Jury. 

A  witness  may,  from  observing  a  child,  tes- 
tify as  to  his  judgment  of  the  child*s  -age; 
the  probative  value  of  such  evidence  being  for 
tbe  jury. 

2.  Appeal  and  error  ^=s»  1 064(2)— Trial  ^=»I93 
(2)— Statement  In  charge  that  there  was  no 
dispute  as  to  injured  pialntifTs  age  held  a 
harmful  expression  of  opinion. 

In  a  suit  in  behalf  of  an  infant  to  recover 
damages  for  personal  injuries  received  by  him 
while  employed  in  a  mill  of  the  defendant, 
where  the  petition  alleged  that  tbe  Infant  was 
at  the  time  of  the  injury  under  the  age  of  14 
years  and  was  injured  by  reason  of  being  em- 
ployed by  the  defendant  in  violation  of  the 
Child  Labor  Law  (Acts  1914,  p.  88),  there  was 
evidence  sufficient  to  authorize  the  inference 
that  the  infant  was  at  the  time  of  the  injury 
over  14  years  of  age,  where  the  time  of  the 
injury  was  1  year  and  4%  months  prior  to  the 
date  of  the  trial,  and  where  the  superintendent 
of  the  mill,  a  witness  for  the  defendant,  tes- 
tified at  the  trial  that  he  did  not,  at  the  time 
when  the  infant  was  employed  to  work  in  the 
mill,  form  any  judgment  as  to  the  infant's  age, 
but  in  his  testimony  said,  "I  judge  his  age 
now  to  be  about  16  years  old."  This  evidence 
authorized  the  inference  that  at  tbe  time  of 
the  injury — 1  year  and  4%  months  previous — 
the  infant  was  more  than  14  years  of  age.  The 
probative  value  of  this  evidence  might  be  en- 
hanced when  it  appears  that  the  original  peti- 
tion, which  was  filed  by  tbe  infant's  father  as 
next  friend,  alleged  that  the  infant's  age  at 
the  time  of  the  injury  was  14  years,  and  did 
not  allege  a  cause  of  action  based  upon  the  al- 
leged  negligence  of  the  defendant  in  employing 
the  infant  in  violation  of  the  child  labor  law, 
but  was  amended  by  alleging  a  cause  of  action 
based  upon  such  negligence,  and  alleging  that 
the  age  of  the  infant  at  the  time  of  the  injury 
was  13  years,  all  of  which  was  brought  to  the 
attention  of  the  jury.  The  trial  judge  there- 
fore committed  error  harmful  to  the  defendant 
in  expressing  an  opinion  on  a  fact  in  issue,  by 
stating  in  his  charge  to  the  jury  that  "there  is 
no  dispute  as  to  his  (the  infant's)  age  or  tbe 
fact  that  be  did  not  come  under  one  or  the  oth- 
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er  of  these  exceptions,"  referring  to  the  excep- 
tions mentioned  in  the  Child  Labor  Law. 


3.  Remaining   exceptions  without  merit. 

The  remaining  exceptions  to  the  charge  of 
the  court  are  without  merit. 

4.  Motion  properly  denied. 

The  court  erred  in  overruling  the  defend- 
ant's motion  for  a  new  trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  J.  L.  Ricks,  by  his  next  friend, 
against  the  Dixie  Manufacturing  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

T.  B.  Higdon,  of  Atlanta,  for  plaintiff  In 
error. 

Hewlett  &  Dennis,  of  Atlanta,  for  defend- 
ant  in  error. 

STEPHENS,  J.    Judgment  reversed. 

HILL,  J.,  concurs. 
JENKINS,  P.  J.,  disqualified. 
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vehicles  used  in  conveying  prohibited  liquors 
or  beverages,  is  penal  and  to  be  strictly  con- 
strued. 


(28  Ga.  App.  152) 

TUTTON  V.  STATE.     (No.  121 18.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1022.) 

(Syllabua  ly  the  Court ^) 

I.  Intoxicating  liquors  ^=>250— That  driver  has 
small  quantity  of  liquor  on  his  person  not 
conclusive  that  airtomobile  was  used  to  con- 
vey It. 

Evidence  that  the  owner  of  an  automobile 
was  traveling  therein  along  a  public  road,  hav- 
ing about  bis  person,  in  a  pocket  in  his  clothes, 
a  quart  bottle  containing  whisky,  is,  in  the  ab- 
sence of  other  evidence,  either  direct  or  cir- 
cumstantial, that  he  was  using  the  automobile 
on  the  particular  occasion  for  the  purpose  of 
conveying  the  liquor,  insufficient  to  establish 
as  a  matter  of  law  that  the  car  was  being 
used  by  the  owner,  in  conveying  the  liquor, 
and  that  it  was  therefore  subject  .to  condemna- 
tion under  the  act  of  the  Legislature  of  1917 
(Laws  [Ex.  Sess.]  1917,  pp.  16,  17,  §  20)  pro- 
viding for  the  condemnation  of  any  vehicle 
•*used  ♦  ♦  ♦  in  conveying"  liquors,  the  sale 
or  possession  of  which  is  prohibited  by  law. 


3.  Intoxioatint    liquors    ^=s>247— Vehicle    only 
"used"   in   conveying   liquor  when    there   is 
some  action  or  purpose  on  part  of  driver. 
As  used  in  Laws  (Ex.  Sess.)  1917,  pp.  16, 
17,  §  20,  providing  for  the  seizure  and  condem- 
nation of  vehicles  used  in  conveying  prohibited 
liquors,  or  beverages,  the  word  "used"  is  an 
active,    transitive    verb,    and    involves    in    its 
definition  some  action  or  purpose  on  the  part 
of  the  person  using  the  vehicle. 

[Ed.  Note,— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Use- 
Used.] 

Jenkins,  P.  J.,  dissenting. 

Error  from  Superior  Court,  Gwinnett 
Comity;    Andrew  J.  Cobb,  Judge. 

Condemnation  suit  by  the  State  against 
Carl  Tntton.  Judgment  for  plaintiff,  and 
certiorari  overruled  by  the  superior  court, 
and  defendant  brings  error.    Heversed. 

S.  M.  Ledford,  of  Buford,  and  O.  A.  Nix,  of 
Lawrenceville,  for  plaintiff  in  error. 

W.  O.  Dean,  SoL  Gen.,  of  Monroe,  and  £. 
O.  Dobbs,  of  BarnesviUe,  for  the  State. 

STEPHENS,  J.  This  was  a  proceeding  in 
the  city  court  of  Buford,  instituted  by  the 
state  of  Georgia  against  Carl  Tutton,  where- 
in it  was  sought  to  condemn  an  automobile 
in  which  the  defendant  was  traveling,  upon 
the  ground  that  the  automobile  was  at  the 
time  being  "used"  upon  a  public  road  of  this 
state  in  "conveying"  certain  liquors,  the  sale 
or  possession  of  which  was  prohibited  by 
law.  The  evidence  was  undisputed  to  the 
effect  that  the  automobile  belonged  to  the  de- 
fendant, and  that  he  was  operating  it  aloag 
a  public  road  of  the  state,  and  at  the  time 
had  in  a  pocket  about  his  person  a  quart  bot- 
tle filled  with  whisky;  the  defendant  stat- 
ing, at  the  time  of  the  seizure  of  bis  auto- 
mobile by  the  ofiQcers,  that  his  wife  was  sick, 
and  that  he  had  gotten  the  whisky  for  her 
and  was  carrying  it  to  her.  The  evidence 
was  also  undisptited  to  the  effect  that  no 
other  whisky  was  found  in  the  automobile. 
The  trial  Judge  directed  a  verdict  for  the 
plaintiff,  and  rendered  a  Judgment  on  the 


The    bottle   containing   the   whisky  beinfl^  too  I  verdict  found,  ordering  that  the  automobile 


small  to  require  the  use  of  an  automobile  for 
the  purpose  of  its  conveyance,  its  mere  pos- 
session by  the  person  traveling  in  the  automo- 
bile does  not,  without  more,  demand  or  com- 
pel the  inference  tiiat  the  automobile  was  be- 


ing "used 


in  conveying"  such  liquor. 


(Additional  Syllabus  by  Editorial  Staff,} 

2.  Intoxicating  liquors  ^==>245— Statute  as  to 
condemnation  of  vehicles  used  In  conveying 
liquors  to  be  construed  strictly. 

Laws   (Ex.   Sess.)   1017,  pp.  16,  17,  S  20, 


providing  for  the  seizure  and  condemnation  of  mined  is,  was  the  evidence  sufficient  under 


be  condemned  and  sold  as  provided  by  law. 
The  defendant  brought  the  case  to  the  supe- 
rior court  upon  certiorari,  excepting  to  the 
verdict  and  Judgment  upon  the  general 
grounds,  and  also  upon  the  ground  that  the 
Judge  erred  in  directing  a  verdict  for  the 
plaintiff.  Certain  exceptions  raising  consti- 
tutional questions  are  abandoned.  The  cer- 
tiorari was  overruled,  and  the  Judgment  is 
before  this  court  for  review. 
[1-3]  The  sole  question  to  be  here  deter- 
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the  law  to  authorize  a  verdict  for  the  de- 
fendant? If  so,  the  verdict  for  the  plaintiff 
was  improperly  directed.  The  statute  under 
which  this  proceeding  was  had  reads  as  fol- 
lows: 

*'A11  vehicles  and  conveyances  of  every  kind 
and  description  which  are  used  on  any  of  the 
public  roads  or  private  ways  of  this  state,  and 
all  boats  and  vessels  of  every  kind  and  de- 
scifiption  which  are  used  in  any  of  the  waters 
of  this  state  in  conveying  any  liquors  or  bev- 
erages, the  sale  or  possession  of  which  is  pro- 
hibited by  law,  shall  be  seized  by  any  sheriff  or 
other  arresting  officer."  Ga.  Laws  Ex.  Sess. 
1917,  pp.  16,  17.  §  20. 

To  properly  determine  the  question  before 
us,  it  is  necessary  to  ascertain  the  meaning 
of  the  words  "used"  and  "in  conveying." 
This  statute,  being  penal,  is  to  be  construed 
strictly.  It  is  not  to  be  construed  as  pro- 
hibiting the  mere  existence  of  such  liquor  in 
a  moving  vehicle  of  the  class  designated,  or 
the  mere  conveying  of  such  liquors  In  such 
moving  vehicles  along  such  prohibited  route, 
without  some  intentional  human  act  causing 
or  bringing  about  such  transportation.  The 
statute  penalizes  the  instrumentality  or  the 
vehicle  transporting  such  prohibited  liquor 
along  such  prohibited  road  only  when  such 
vehicle  is  "used  ♦  ♦  ♦  in  conveying" 
such  liquor.  The  word  '"used"  is  an  active, 
transitive  verb  and  involves  in  its  defini- 
tion some  kction  or  purpose  on  the  part  of 
the  person  using  the  vehicle.  Webster's  In- 
ternational Dictionary  defines  the  word  "use" 
as  meaning  "to  make  use  of,"  "to  employ," 
"to  convert  to  one's' service,"  and  the  Stan- 
dard Dictionary  defines  the  term  as  meaning 
'*to  employ  for  the  accomplishment  of  a  pur^ 
pose." 

Since  the  automobile  cannot  be  subject  to 
c<xidemnation  solely  upon  the  ground  that  it 
itself  conveyed  from  one  point  to  another 
prohibited  liquor,  but  only  because  of  some 
additional  or  affirmative  Intentional  act  on 
the  part  of  the  person  operating  the  automo- 
bile or  directing  its  operation,  it  is  there- 
fore subject  to  condenmation  only,  when  in 
addition  to  conveying  such  liquor,  it  is  "used 
♦  ♦  ♦  in  conveying"  such  liquor.  An  au- 
tomobile would  not  be  subject  to  condemna- 
tion when  used  by  the  owner  in  traveling 
along  a  public  road,  although  it  at  the  same 
time  was  without  the  owner's  knowledge  ac- 
tually conveying  liquor  which  some  one  had 
smuggled  Into  the  automobile.  The  mere  cop- 
ulation of  the  two  acts  of  using  the  automo- 
bile and  of  its  conveying  liquor  does  not  con- 
stitute a  violation  of  the  statute.  It  is  not 
the  separate  acts  of  using  and  conveying 
that  constitute  the  offense,  but  the  act  of  us- 
ing "in  conveying,"  which  means  using  for 
the  purpose  of,  or  with  the  Intention  of,  con- 
veying such  liquor.  Adopting  this  construc- 
tion of  the  statute,  it  is  therefore  necessary 
In  a  particular  case  to  ascertain  the  circum- 


stances surrounding  the  particular  transpor- 
tation of  liquor,  and  to  determine  therefrom 
whether  <'r  not  the  vehicle  at  the  time  is  used 
for  the  purpose  of  transporting  such  liquor. 
In  determining  this  question  it  is  proper  to 
consider  any  fact  which  would  indicate  tlie 
purpose  for  which  the  vehicle  was  used. 
Where  the  liquor  which  is  actually  transport- 
ed in  a  particular  vehicle  at  a  particular 
time  is  of  such  a  small  Insignificant  quantity 
as  would  Indicate  that  It  would  not  be  neces- 
sary to  use  such  a  vehicle  In  transporting 
such  liquor,  this  fact  could  be  considered  in 
determining  whether  the  particular  vehicle 
was  at  the  time  "used  ♦  ♦  ♦  In  convey- 
ing" the  liquor;  that  is,  for  the  purpose  of 
conveying  the  liquor.  Or,  irrespective  of  the 
insignificant  quantity  of  the  liquor  actually 
transported,  the  fact  that  the  particular  trip, 
or  the  use  of  the  vehicle  at  the  time,  was  for 
the  purpose  of  conveying  the  particular  lit]- 
uor  from  one  point  to  another  along  a  pro- 
hibited route  would  authorize  the  Inference 
that  the  vehicle  was  at  the  time  "used  •  ♦  • 
in  conveying,"  or  for  the  purpose  of  con- 
veying, the  liquor,  however  small  the  amount 
Of  course,  where  the  liquor  transported  is 
too  heavy  or  too  bulky  to  be  transported 
otherwise  than  in  a  vehicle,  the  inference 
would  at  least  he  authorized,  if  not  demand- 
ed, that  the  vehicle  transix)rting  the  liquor 
was  ''used  ♦  ♦  ♦  in  conveying"  the  liq- 
uor. 

The  mere  fact  that  the  liquor  actually 
transported  in  the  vehicle  was  on  the  person 
of  the  occupant  of  the  vehicle  Is  not  the  fac- 
tor determining  that  the  vehicle  was  not  used 
in  conveying  the  liquor;  but  the  mere  fact 
that  the  liquor  was  in  a  container  of  such 
small  dimensions  that  it  would  not  be  neces- 
sary to  use  such  a  vehicle  in  conveying  the 
liquor  is  evidence  to  be  considered  in  deter- 
mining the  use  to  which  the  vehicle  was  put, 
in  the  absence  of  other  evidence  authorizing 
the  inference  that  the  vehicle  was  at  the 
time  used  in  conveying,  or  for  the  purpose 
of  conveying  the  liquor  ip  question.  We  are 
therefore  of .  the  opinion  that  the  evidence 
did  not  demand  a  finding  for  the  state,  con- 
demning the  defendant's  automobile  upon  the 
ground  that  It  was  used  in  conveying  prohib- 
ited liquor.  That  the  wife  of  the  defendant 
was  |dck,  and  that  he  was  carrying  this  liq- 
uor to  her,  does  not,  without  more,  demand  a 
finding  that  this  particular  trip  was  made 
for  the  purpose  of  transporting  this  liquor, 
and  that  therefore  the  automobile  was  at  the 
time  used  In  conveying  the  liquor. 

The  ruling  here  made  is  not  in  conflict 
with  the  decision  of  this  court  in  the  case  of 
Oapp  V.  State,  23  Ga.  App.  257,  98  S.  EL  174. 
In  that  case  it  appeared  from  the  evidence 
that  the  defendant  had  a  quart  of  whisky  in 
a  grip  in  his  automobile,  and  that  he  was 
traveling  along  the  road  for  the  purpose  of 
going  to  visit  some  of  his  people,  that  he  had 
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the  whisky  along  with  him  for  his  own  use, 
and  was  not  hauling  it  for  the  purpose  of 
delivering  It  at  any  place  or  to  any  person, 
and  was  not  making  the  trip  for  the  pur- 
pose of  carrying  the  whisky  anywhere.  The 
court,  over  exceptions  that  the  verdict  was 
without  evidence  to  support  it,  afhrmed  the 
verdict  rendered  for  the  plaintiff,  condemn- 
ing the  defendant's  automobile.  While  In  the 
headnote  in  that  case  it  i^  stated  that  the 
evidence  demanded  the  verdict  in  favor  of 
the  plaintiff,  this  statement  was  mere  obi- 
ter, and  was  not  necessary  to  the  decision 
rendered.  This  court  In  that  case  properly 
sustained  the  refusal  of  the  defendant's  re- 
quest to  charge  the  jury  that,  If  they  should 
find  that  the  defendant  had  some  whisky 
with  him,  and  that  the  transportation  of  it 
In  the  car  was  merely  incidental  to  the  trip, 
that  It  was  not  primarily  his  purpose  to  con- 
vey the  whisky,  but  that  he  took  the  whisky 
along  with  him  for  his  own  use,  and  that  it 
was  not  his  Intention  to  carry  the  whisky  to 
some  other  point,  the  jury  should  find  In 
favor  of  the  defendant  The  court  properly 
refused  to  peremptorily  instruct  the  jury  to 
find  In  favor  of  the  defendant  upon  such  a 
theory  of  the  evidence,  since  such  facta  did 
not  necessarily  negative  the  Inference  that 
the  automobile  was  being  used  in  conveying 
the  whisky. 

In  the  Instant  case  the  trial  judge  erred  In 
directing  a  verdict,  and  it  was  therefore  er- 
ror on  the  part  of  the  judge  of  the  superior 
court  to  overrule  the  defendant's  certiorari. 

Judgment  reversed. 

HILL,  J.,  concurs. 

JENKINS,  P.  J.  (dissenting).  It  Is  my  opin- 
ion that  the  judgment  of  the  court  below 
should  be  afflnned,  and  that  the  case  is  con- 
troled  by  the  ruling  of  this  court  in  Grapp 
V.  State,  23  Ga.  App.  257,  98  S.  B.  174.  In 
that  case  It  was  held  that  where,  with 
the  knowledge  of  the  owner,  a  car  was  used 
in  carr3'ing  liquor  in  violation  of  the  terms 
of  the  prohibition  law,  the  owner  would  not 
be  excused  by  reason  of  the  fact  that  the  ve- 
hicle was  not  then  and  there  being  used  for 
the  primary  purpose  of  conveying  liquor,  but 
that  the  liquor  was  being  carried  merely  in- 
cidentally and  only  because  the  vehicle  was 
at  the  time  being  used  for  another  and  differ- 
ent purpose.  In  Mitchell  v.  State,  20  Ga. 
App.  778  (2),  93  S.  E.  709,  the  court  said: 

"Criminal,  intent  is  a  necessary  element  In 
the  commission  of'  any  of  the  offenses  made 
penal  by  the  prohibition  act  of  1915;  but  crim? 
inal  intent  in  such  connection  is  simply  the 
intention  to  do  the  act  which  the  Legislature 
has  prohibited." 


In  the  instant  case,  as  has  been  stated  by 
my  colleagues  In  the  majority  opinion : 

**The  evidence  was  undisputed  to  the  effect 
that  the  automobile  belonged  to  the  defendant, 


and  that  he  was  operating  it  along  a  public 
road  of  the  state,  and  at  the  time  had  in  a  pock- 
et about  his  person  a  quart  bottle  filled  with 
whisky;  the  defendant  stating,  at  the  time  of 
the  seizure  of  his  automobile  by  the  officers, 
that  his  wife  was  sick  and  that  he  had  gotten 
the  whisky  for  her  and  was  carrying  it  to  her.'' 

The  facts  being  thus  undisputed,  let  us 
turn  to  the  statute  law.  The  act  of  1917  (Ga. 
Laws  Ex.  Sess.  1917,  p.  8)  provides  In  sec- 
tion 1  (italics  mine)  that — 

''^From  and  after  the  passage  of  this  act  It 
shall  be  unlawful  for  any  common  carrier,  cor- 
poration, firm  or  individual  to  transport,  ship 
or  carry,  by  any  means  whatsoever,  with  or 
without  hire,  or  cause  the  same  to  be  done» 
from  any  point  without  this  state  to  any  point 
within  this  state,  or  from  place  to  place  with- 
in this  state,  whether  intended  for  personal 
use  or  othcrtcise,  ony  spirituous,  vinous,  malt- 
ed, fermented  or  intoxicating  liquors,  or  any 
of  the  prohibited  liquors  or  beverages,  as  are 
defined  In  the  act  approved  November  17, 
1915,"  etc. 

Section  20  of  act  of  1917  provides  as  fol- 
lows: 

**All  vehicles  and  conveyances  of  every  kind 
and  description  which  are  used  on  any  of  the 
public  roads  or  private  ways  of  this  state,  and 
all  boats  and  vessels  of  every  kind  and  descrip- 
tion which  are  used  in  any  of  the  waters  of 
this  state  in  conveying  any  liquors  or  beverag- 
es, the  sale  or  possession  of  which  is  prohibited 
by  law,  shall  be  seized  by  any  sheriff  or  other 
arresting  officer,  who  shall  report  the  same  to 
the  solicitor  of  the  county,  city  or  superior 
court  having  jurisdiction  in  the  county  where 
the  seizure  was  made,"  etc. 

It  thus  appears  that  the  statute  prohibits 
the  transportation  of  any  such  Intoxicating 
liquor  within  this  state,  and  that  any  vehicle 
so  employed  with  the  knowledge  of  the  owner* 
upon  any  public  highway  is  made  subject  to 
seizure  and  condemnation.  The  admitted 
facts  are  that  the  owner  of  the  vehicle  was 
at  the  time  of  the  seizure  knowingly  trans- 
porting therein,  along  and  upon  a  public 
highway  of  the  state,  one  quart  of  whisky. 
Does  the  fact  that  the  liquor  belonged  to  the 
owner  of  the  car,  or  that  it  was  or  was  not 
Intended  for  his  own  personal  use,  excuse 
him?  The  statute  expressly  says  not  Is 
he  justified  because  of  the  fact  that  the  liq- 
uor was  found  upon  his  person?  There  Is 
nothing  contained  In  the  statute  to  so  indi- 
cate, and  the  majority  opinion  states  that — 

"The  mere  fact  that  the  liquor  actually 
transported  in  the  vehicle  was  on  the  person 
of  the  occupant  of  the  vehicle  is  not  the  factor 
determining  that  the  vehicle  was  not  used  in 
conveying  the  liquor." 

Could  the  defendant  be  relieved  upon  the 
theory  that  the  primary  purpose  for  which 
the  vehicle  was  being  used  at  the  time  of 
its  seizure  may  not  have  been  the  transpor- 
tation of  the  liquor,  but  that  such  transpor- 
tation was  merely  Incidental  to  some  other 
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and  more  controlling  purpose  and  intent? 
The  ruling  made  by  this  court  in  Crapp  v. 
State,  supra,  is  directly  in  conflict  with  any 
such  position;  and  the  ruling  there  made  is 
adliered  to  in  what  is  said  by  my  colleagues 
in  the  majority  opinion. 

Finally,  must  the  defendant  be  relieved 
and  excused  because  the  quantity  of  prohib- 
ited liquor,  then  and  there  being  convej'ed 
contrary  to  the  express  terms  of  the  statute, 
amounted  to  only  one  quart?  Here  again 
the  statute  would  seem  to  be  clear  and  ex- 
plicit Section  1  expressly  and  in  terms  pro- 
hibits the  transportation  of  "any**  such  liq- 
uors. By  section  20  a  vehicle  conveying  "any 
such"  liquors  is  made  subject  to  condemna- 
tion; this,  of  course,  when  the  vehicle  is 
so  used  with  the  knowledge  of  the  owner. 
But  it  is  upon  this  theory  that  my  colleagues 
seem  to  rest  their  decision,  basing  their  hold- 
ing upon  the  fact  that,  since  a  quart  bottle  of 
liquor  is  **too  small  to  require  the  use  of  an 
automqbile  for  the  purpose  of  its  convey- 
ance, its  mere  possession  by  the  person  trav- 
eling in  the  automobile  does  not,  without 
more,  demand  or  compel  the  inference  that 
the  automobile  was  being  "used  ♦  ♦  •  in 
conveying"  such  liquor.  This  would  seem  to 
get  back  to  the  question  of  primary  purpose 
and  intent,  but,  as  was  held  in  the  Crapp 
Case,  supra,  and  as  set  forth  by  this  court 
in  the  Mitchell  Case,  supra: 

"Criminal  intent  is  a  necessary  element  in 
the  commisBion  of  any  of  the  offenses  made  pe- 
nal by  the  prohibition  act  of  1915;  but  crim- 
inal intent  in  such  connection  is  simply  the 
intention  to  do  the  act  which  the  Legislature 
has  prohibited."    • 

The  Snpreme  Court  in  some  one  of  the 
earll^  decisions  made  use  of  the  illustration 
that,  if  a  person  should  sell  a  bottle  of  liq- 
uor, honestly  believing  that  it  was  coffee, 
he  would  be  guiltless  because  free  of  criminal 
intent;  but  that,  If  he  should  commit  an  act 
amounting  to  a  sale  of  a  bottle  of  liquor, 
knowing  it  was  liquor,  he  would  be  held  in- 
tentionally culpable,  irrespective  of  any  er- 
roneous impression  which  he  might  have  had 
as  to  what  constituted  a  sale,  and  irrespective 
of  any  misconception  which  he  might  have 
entertained  as  to  what  would  amount  to  an 
excuse  or  justification.  The  question  is,  did 
the  defendant  knowingly  commit  an  act  pro- 
hibited by  law?  not  whether  his  primary  pur- 
pose and  intent  was  to  accomplish  something 
•else,  or  whether  he  could  have  attained  the 
fiame  result  without  using  his  car  and  sub- 
jecting it  to  seizure.  The  law  prohibits  the 
transportation  within  this  state  of  any  intox- 
icating liquors,  and  whenever  this  is  accom- 
plished through  the  instrumentality  of  a  vehi- 


cle used  on  a  public  highway,  with  the  knowl- 
edge of  the  owner,  the  vehicle  so  employed  is 
subject  to  condemnation.  The  vehicle  is  so 
"used"  whenever  the  owner  knowingly  per- 
mits it  to  be  so  employed.  The  doctrine  known 
as  "reductio  ad  absurdura"  is  a  two-edged 
sword,  and  to  invoke  it  here  would  seem  to 
have  the  practical  effect  of  emasculating  the 
law  by  defeating  to  a  very  large  extent  the 
purpose  for  which  the  law  was  designed.  If 
in  a  seven-passenger  car  one  quart  per  pas- 
senger can  be  held  to  be  reasonable  and  prop- 
er, why  not  three  and  one-half  gallons  or 
.two  quarts  per  passenger?  Would  not  the 
same  reasonirig  apply?  To  say  that  one  may 
be  excused  in  violating  the  express  terms  of 
the  statute,  so  long  as  he  does  not  load  up 
,the  car  with  a  greater  quantity  of  liquor 
than  would  "require  the  use  of  an  automo- 
ibile  for  the  purpose  of  its  conveyance,"  woukl 
result  in  making  the  "toting  capacity"  of  the 
tindividual  the  only  available  legal  test;  but 
•  this,  at  best,  would  impose  a  most  indefinite 
standard  of  weights  and  measures.  Besides, 
is  it  really  and  in  fact  unreasonable  to  say 
"as  a  matter  of  law  that  an  automobile  Is 
"used"  in  transporting  a  quart  of  liquor  in  a 
case  where  such  liquor  is  being  thus  actually 
and  knowingly  carried?  To  sustain  heavy 
weights  and  burdens  is  by  no  means  the  sole 
"use**  of  an  automobile.  The  main  function 
of  any  vehicle  is  to  convey.  With  an  automo- 
bile, the  primary  purpose  is  not  only  to  c<Mivey, 
but  to  convey  speedily.  The  "use"  for  which 
it  is  designed  is  to  enable  one  to  change  and 
change  quickly  the  location  of  whomever  and 
whatever  it  is  used  to  transport  It  there- 
fore follows  that,  when  a  person  is  possessed 
of  "a  quart"  and  on  the  move,  his  dilemma 
is  to  thus  "use"  his  conveyance,  or  else  part 
company  with  the  thing  possessed.  He  Is 
not  to  be  conceived  as  following  himself  on 
foot.  What  is  here  said  is  with  reference 
to  the  general  rule  and  argument  set  forth 
by  my  colleagues  in  their  ably  considered  ma- 
jority opinion;  and  there  is  no  intention  to 
discredit  the  defendant's  testimony  as  to  the 
special  use  intended  for  the  particular  liquor 
had  by  him  in  the  car  at  the  time  of  the 
seizure.  As  already  indicated,  the  use  in- 
tended has,  under  the  terms  of  the  act,  noth- 
ing to  do  with  the  question  involved.  It 
might  be  said,  however,  that  even  applying 
the  rule  laid  down  in  the  majority  opinion, 
the  defendant's  own  testimony  that  he  had 
procured  the  liquor  for  and  was  "carrying" 
it  to  a  sick  person  at  the  time  of  the  seizure 
would  seem  to  clearly  establish  the  fact  that 
the  car  was  then  and  there  being  "used"  pri- 
marily for  the  specific  purpose  of  conveying 
I  the  liquor. 
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(28  aa.  App.  lei) 

SOUTHERN  HOTEL  CO.  v.  EVANS. 
(No.  12489.) 

(Court  of  Appeals  of  Georpa,  Division  No.  2. 

Feb.  1,  1922.) 

(Syllahus  hy  the  Court.) 

1.  Negligence  <®=:d32(l),  109— Owner's  llabllU 
ty  dependent  on  control  of  premises;  allega- 
tion of  control  safficient. 

Before  the  owner  of  premises  can  be  held 
liable  for  injuries  done  by  reason  of  a  defect  in 
the  premises  to  one  lawfully  on  the  premises, 
ifi  the  employ  of  an  independent  contractor  en- 
gaged by  the  owner  to  perform  services  on 
the  premises,  It  must  appear  that  the  owner 
had  control  of  the  premises.  While  in  a  suit 
by  the  injured  person  against  the  owner,  a 
cause  of  action  is  not  set  out,  where  it  fails 
to  appear  in  the  petition  that  the  owner  was  at 
the  time  of  the  injury  in  control  of  the  prem- 
ises, yet  where  the  petition  alleges  that  the  de- 
fendant as  the  owner  of  the  premises,  which 
was  alleged  to  be  a  hotel,  did  operate  the  hotel, 
and  did  enter  into  a  contract  with  the  alleged 
contractor  to  repair  certain  boilers  in  the  base- 
ment of  the  defendant's  hotel,  and  where  it 
does  not  appear  that  such  work  was  of  a  na- 
ture that  necessarily  required  that  the  entire 
control  of  the  premises  where  the  work  was 
performed  should  be  relinquished  to  the  con- 
tractor, such  petition  alleges  facts  which  au- 
thorize the  conclusion  that  the  premises  at  the 
time  of  the  alleged  injury  were  in  the  control 
of  the  defendant.  The  petition,  otherwise  set- 
ting out  a  cause  of  action,  was,  under  the  au- 
thority of  Huey  v.  City  of  Atlanta,  8  Ga.  App. 
597,  70  S.  E.  71,  good  as  against  general  de- 
murrer. 

2.  Trial  €=»228( I)— Failure  of  oharges  to  em- 
brace principle  of  law  otherwise  covered  not 
error. 

The  court  having  fully  instructed  the  jury 
that  the  plaintiff  would  not  be  entitled  to  re- 
cover for  any  injury  to  him  resulting  from  the 
defendant's  negligence,  if  in  the  exercise  of 
ordinary  care  the  plaintiff  could  have  avoided 
any  injury  to  himself  resulting  from  the  de- 
fendant's negligence,  certain  quoted  excerpts 
from  the  charge  of  the  court,  contained  in  the 
sixth,  seventh,  and  eighth  grounds  of  the  mo- 
tion for  a  new  trial,  are  not  subject  to  the  ex- 
ceptions that  in  these  excerpts  the  court  fail- 
ed to  give  in  charge  to  the  jury  the  above 
principle  of  law. 

3.  Appeal  and  error  <&=> 1 064(1)— Inaccurate 
instructions,  which  could  not  have  influenced 
Jury  against  complaining  party,  not  groun'd 
for  reversal. 

The  excerpts  from  the  charge  quoted  in 
the  ninth  and  tenth  grounds  of  the  motiod  for 
a  new  trial  are  substantially  adjusted  to  the 
evidence;  and,  if  the  evidence  is  inaccurately 
stated  therein,  such  inaccuracy  worked  no  harm 
to  the  defendant,  and  could  in  no  way  have  in- 
fluenced  the  jury  against   the  defendant. 

4.  Damages  ^=> 1 87— Receipt  of  higher  wages 
after  injury  not  conclusive  that  earning  ea- 
pacity  not  diminished. 


plaintiff  diminished  after  the  injury,  the  ex- 
ception to  the  charge  of  the  court  on  this  con- 
tention of  the  plaintiff,  upon  the  ground  that 
such  charge  was  unauthorized  by  the  evidence, 
is  without  merit.  The  receipt  of  higher  wages 
by  a  person  after  having  been  injured  does  not 
preclude  the  idea  that  his  earning  capacity  has 
been  diminished  since  the  injury. 

5.  Damages  €=»l31(f)— $Z000  for  injury  from 
'Stepping  Into  boiling  water  held  not  exces- 
sive. 

It  appearing,  from  the  evidence,  that  the 
plaintiff's  leg  was  badly  scalded  from  stepping 
into  a  vat  of  boiling  water,  and  that  he  suffered 
pain,  and  the  evidence  authorizing  the  infer- 
ence that  he  sustained  pecuniary  loss  as  a  re- 
sult of  the  injury,  this  court  cannot  hold  that 
the  verdict  of  $2,000  for  the  plaintiff  is  exces- 
sive. 

6.  Sufficiency  of  evidence. 

The  evidence  authorizes  the  inference  that 
the  defendant  was  negligent  as  alleged  in  the 
petition,  and  that  the  plaintiff  was  injured  as 
the  proximate  result  thereof. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Ernest  Evans  against  the  South- 
ern Hotel  Company.  Judgment  for  plaintiff, 
and   defendant  brings  error.     Affirmed. 

Westmoreland  &  Smith,  of  Atlanta,  for 
plaintiff  In  error. 

Hewlett  &  Dennis,  of  Atlanta,  for  defend- 
ant in  error. 

STEPHENS,  J.    Judgment  affirmed. 

HILL,  J.,  concurs. 
JENKINS,  P.  J.,  disquaUfled. 


(28  Ga.  App.  167) 

NORTON  V.  GEORGIA  RY.  &  POWER  CO. 

(No.   12617.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1922.) 

(Syllabus  hy  the  Court  J 

1.  Negligence  ($=»i36( I)— Questions  for  Jury. 

"Questions  as  to  diligence  and  negligence, 
including  contributory  negligence,  being  ques- 
tions peculiarly  for  the  jury,  the  court  will 
decline  to  solve  them  on  demurrer,  except  in 
plain  and  indisputable  cases."  Larkin  v.  An- 
drews, 27  Ga.  App.  — ,  109  S.  E.  518;  West- 
ern Union  Telegraph  Co.  v.  Spencer,  24  Ga. 
App.  471,  101  S.  E.  198. 

2.  Carriers  <$=:93 14 (2)— Petition  held  to  allege 
sufficiently  notice  of  plaintitf's  purpose  to 
board  oar. 

In   Battle   v.   Georgia  Railway  &  Electric 
Co.,  120  Ga.  992,  48  S.  E.  337,  it  was  held  that 
in   an   action   against   a   street  railway  corn- 


There  being  evidence  from  which  the  jury    pany,  for  damages  alleged  to  have  been   sue- 
could   infer  that  the  earning  capacity  of  the  '  tained  in  consequence  of  the  failure  of  one  of 
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its  cars  to  stop  at  a  given  station  on  its  line, 
in  response  to  a  sisrnal  to  do  so  by  a  person 
there  intending  to  board  the  car  as  a  passenger, 
it  should  appear,  from  the  petition,  that  it  was 
the  duty  of  the  company  to  stop  the  particular 
car  in  question  at  that  station  for  the  purpose 
of  taking  on  such  person  as  a  passenger."  It 
is  unnecessary  to  decide,  however,  whether  or 
not  the  rule  just  stated  would  have  complete 
application  in  a  case  where,  as  here,  the  grava- 
men of  the  charge  does  not  consist,  as  it  did  in 
the  Battle  Case,  in  the  failure  to  stop  the  car 
for  the  purpose  of  permitting  the  plaintiff  to 
board  it  as  a  passenger,  resulting  in  injury 
from  his  inability  then  and  there  so  to  do,  but 
where  the  negligence  complained  of  is  the  al- 
leged failure  of  the  defendant  to  exercise  due 
diligence  to  avoid  injuring  the  plaintiff  as  she 
was  attempting  in  the  usual  and  proper  method 
,  to  stop  and  board  the  car  as  a  passenger;  this 
for  the  reason  that,  as  against  general  demur- 
rer, the  allegations  of  the  petition,  when  taken 
as  a  whole,  suflSciently  charge  the  custom  and 
duty  of  the  company  to  stop  the  particular  car 
in  question  for  passengers  at  the  alleged  regu- 
lar stopping  place  where  the  injury  occurred. 
The  allegation  that,  as  the  car  approached  such 
regular  stopping  place,  the  plaintiff  and  other 
prospective  passengers  stepped  from  the  side- 
walk in  plain  view  of  the  motorman,  and  stood 
in  the  street  at  the  regular  place  for  boarding, 
is  sufficient,  as  against  general  demurrer,  to 
charge  the  defendant  with  notice  of  the  plain- 
tiff's purpose  to  board  the  car. 

3.  Carriers  ^=s>320(8, 30)  —  Negligence  and 
proximate  cause  held  Issues  for  Jury  when 
street  oar  not  stopped  at  stopping  place  and 
speed  accelerated  as  car  went  around  curve. 

The  general  rule  as  applied  by  foreign  ju- 
risdictions, which  seems  to  be  just  and  rea- 
sonable, is  that  a  motorman  on  a  street  car  may 
rightfully  assume  that  an  adult,  apparently  in 
full  possession  of  health  and  faculties,  seen 
standing  in  the  street  near  a  curve  in  the  track, 
but  not  near  enough  to  be  struck  by  the  for- 
ward end  of  the  car,  will  draw  back  far  enough 
to  avoid  being  struck  by  the  overhang  of  the 
car  as  it  rounds  the  curve;  and  that  bis  failure 
so  to  do  will  be  taken  as  the  proximate  cause 
of  any  injury  to  him,  occasioned  by  such  oper- 
ation of  the  car  when  propelled  in  an  ordinarily 
safe  and  proper  manner.  Miller  v.  Public  Serv- 
ice B.  Co.,  86  N.  J.  Law,  631,  92  Atl.  343,  L. 
B.  A.  19150,  604,  and  case  notes  605-609; 
Ann.  Cas.  1916E,  case  notes  679-683;  16  L. 
B.  A.  (N.  S.)  case  notes  890^  891;  40  L.  B.  A. 
(N.  S.)  case  notes  133,  134.  But  where,  as 
here,  the  alleged  negligence  is  not  the  mere 
failure  of  the  company  to  discover  the  presence 
of  the  person  injured  in  such  a  position,  and 
to  anticipate  her  failure  to  step  clear  of  the 
overhanging  swing  of  the  car,  but  consists  of 
an  alleged  breach  of  duty  in  failing  to  stop  the 
car  at  a  place  and  time  when  the  plaintiff  had 
a  right  to  assume  that  it  would  be  stopped, 
thereby  creating  an  unexpected  and  dangerous 
situation  for  the  plaintiff,  augmented  by  a  sud- 
denly accelerated  speed  of  the  car  as  it  round- 
ed the  curve,  such  allegations,  if  sustained  by 
evidence,  would  create  an  issue  for  the  jury 
as  to  whether  or  not  such  joint  acts  of  omis- 
sion and  commission  on  the  part  of  the  defend- 


ant constituted  negligence,  and,  if  so,  whether 
they,  or  the  conduct  of  the  plaintiff  herself, 
constituted  the  proximate  cause  of  the  injury. 
Cordray  v.  Savannah  Electric  Co.,  5  Ga.  App. 
625,  629,  63  S.  E.  710;  Perry  v.  Macon  Con. 
St.  B.  Co.,  101  Ga.  401,  410,  411,  29  S.  B.  304; 
40  L.  B.  A.  (N.  S.)  134,  cases  dted  in  case 
note;  L.  B.  A.  1915C,  608,  cases  dted  in  case 
note;  16  L.  B.  A.  (N.  S.)  891,  cases  dted  in 
case  note;  25  Buling  Case  Law,  1303,  1305;  36 
Cyc.   1616,   1616,   1618,   1623. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judga 

Action  by  Mrs.  Henry  J.  Norton  against 
the  Georgia  Railway  &  Power  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Beversed. 

Harvey  Hill  and  M.  Herzberg,  both  of 
Atlanta,  for  plaintiff  In  error. 

Colquitt  &  Conyers,  of  Atlanta,  for  de- 
fendant in  error. 

JENKINS,  P.  J.    Judgment  reversed. 

STEPHENS,   J.,  concurs. 
HILI^   J.,  disaualified. 


(119  s.  c.  56) 
STATE  V.  JOHNSON.     (No.    I0I70.) 

(Supreme  Court  of  South  Carolina.     Feb.  25, 

1919.) 

1.  Constitutional  law  ^=»250,  270— Legislature 
making  penalty  for  an  offense  Imprisonment 
without  the  alternative  of  a  fine  Is  not  denial 
of  due  process. 

It  is  not  a  denial  of  due  process  of  law  or 
of  equal  protection  of  the  laws  for  Legislature  to 
make  a  penalty  for  an  offense  imprisonment 
without  the  alternative  of  a  fine,  though  differ- 
ing in  that  respect  from  other  offenses. 

2.  Criminal  law  <&=> 1 206 (I)— Statute  fixing 
punishment  held  valid. 

In  a  prosecution  under  Cr.  Code  1912,  | 
204,  for  buying  or  receiving  stolen  goods,  an 
exception  that  the  statute  violates  the  Four- 
teenth Amendment  by  depriving  the  accused 
of  liberty  without  due  process  of  law,  and  deny- 
ing him  the  equal  protection  of  the  law  because 
it  declares  that  receiving  stolen  goods  is  a  mis- 
demeanor, and  fixes  the  punishment  upon  con- 
viction by  imprisonment  without  the  alternative 
of  paying  a  fine,  whereas  all  other  misdemean- 
ors in  the  state  and  under  its  laws  are  punished 
by  fine  or  imprisonment  with  the  alternative  of 
paying  a  fine  or  being  imprisoned,  and  because 
it  fails  to  fix  the  alternative  of  paying  a  fine 
upon  conviction  of  a  misdemeanor,  regardless 
of  the  value  of  the  property  received  or  stolen, 
is  not  well  taken. 

3.  Reoeiving  stolen  goods  ^a»  10— Throe-year 
sentenoe  without  fine  held  proper. 

In  a  prosecution  under  Cr.  Code  1912,  | 
204,  makiog  the  buying  or  receiving  stolen 
goods  a  misdemeanor,  an  exception  that  the 
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presiding  judge  erred  in  the  imposition  of  a 
three-year  sentence  upon  the  defendant  upon 
conviction  of  receiving  stolen  goods  without  the 
alternative  of  paying  a  fine  was  not  well  taken. 

4.  Crfmlaal  law  ^=9780 (3)— Exception  to 
charge  on  accomplice  testimony  held  not  well 
taken. 

In  a  prosecution  under  Or.  Code  1912,  | 
204,  for  buying  or  receiving  stolen  goods,  an 
exception  that  the  presiding  judge  erred  in 
charging  that  there  was  no  law  that  forbade 
the  conviction  of  one  upon  the  uncorroborated 
testimony  of  an  accomplice,  and  that  it  was  a 
question  of  fact  for  the  jury  to  determine  as 
to  whether  or  not  there  was  sufBcient  testi- 
mony to  convict  the  defendant  beyond  a  rea- 
sonable doubt,  and  that  the  jury  alone  were  to 
determine  what  weight  was  to  be  given  the 
testimony  of  any  witness,  whether  an  accom- 
plice or  any  other  witness,  held  not  well  taken. 

5.  Criminal  law  ^s>l  147— Appellate  court  may 
not  review  discretion  of  trial  court  in  giving 
prison  sentence  simply  on  ohallenge  of  dis- 
cretion. 

In  prosecution  for  violation  of  Gr.  Code 
1912,  J  204,  making  criminal  the  receiving  or 
buying  of  stolen  goods,  the  length  of  prison 
sentence  rests  in  the  sound  discretion  of  the 
trial  court,  and  the  appellate  <^ourt  is  not  war- 
ranted in  disturbing  that  discretion  simply  upon 
a  challenge  of  it  by  the  accused. 

6.  Criminal  law  ^ss>508(9)— Instniotlon  that 
Jury  might  rest  conviction  on  testimony  of 
accomplice  correct. 

In  prosecution  for  violation  of  Or.  Code 
1912,  §  204,  making  criminal  the  buying  or  re- 
ceiving stolen  goods,  an  instruction  that  the 
jury  might  rest  a  conviction  on  the  testimony 
of  an  accomplice  was  correct. 

7.  Criminal  law  «==:>680(l)— Order  of  admission 
of  evidence  held  not  erroneous. 

In  a  prosecution  for  buying  or  receiving 
stolen  goods,  admitting  evidence  that  the  goods 
were  received  prior  to  other  evidence  tendUig  to 
show  the  larceny  was  not  erroneous. 

8.  Criminal  law  iS=>768(l)-^harging  Jury  that 
Jt  represented  state  without  charging  that 
it  also  represented  defendant  was  not  errone- 
ous. 

In  a  prosecution  for  buying  or  receiving 
stolen  goods,  a  charge  to  the  jury  that  they  rep- 
resented the  state  without  charging  that  they 
also  represented  the  defendant  was  not  errone- 
ous. 

Appeal  from  General  Sessions  Circuit 
Court  of  CaUboun  County;  Ernest  Moore, 
Judge. 

Edward  Johnson  was  convicted  of  viola- 
tion of  Cr.  Code  1912,  {  204,  making  criminal 
bU3'ing  or  receiving  stolen  goods  knowing 
them  to  have  been  stolen,  and  he  appeals. 
Afidrmed. 

Writ  of  error  dismissed  256  D.  S.  — ,  42 
Sup.  Ct.  184,  66  Ti.  Ed. . 

Following  are  the  exceptions  saved  by  de- 
fendant: 


(1)  It  is  submitted  that  section  204,  Crim. 
Code  S.  C.  1912,  under  which  the  appellant  was 
indicted,  tried,  convicted,  and  sentenced,  vio- 
lates the  first  section  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States, 
in  that  therein  and  thereby  the  appellant,  who 
is  a  citizen  of  the  United  States,  is  deprived 
of  his  liberty  without  due  process  of  law  and 
is  also  denied  the  equal  protection  of  the  law, 
in  that: 

(a)  Said  section  204  of  the  Criminal  Code 
1912  of  South  Carolina  declares  that  "receiving 
of  stolen  goods"  is  a  misdemeanor,  and  further 
declares  that  upon  conviction  thereof  the  pun- 
ishment shall  be  by  imprisonment  without  the 
alternative  of  a  fine;  whereas  all  other  misde- 
meanors in  this  state  and  under  its  laws,  wheth- 
er statutory  or  otherwise,  are  punished  upon 
conviction  by  fine  or  imprisonment,  with  the  al- 
ternative of  paying  a  fine  or  being  imprisoned; 
and  further: 

(b)  Said  section  204,  Criminal  Code  1912  of 
South  Carolina,  fails  to  ^t.  the  alternative  of 
paying  a  fine  upon  conviction  of  a  misdemeanor 
regardless  of  the  value  of  the  property  received 
or  stolen. 

(2)  That  the  presiding  judge  erred  in  the  im- 
position of  a  three-year  sentence  upon  the 
defendant  upon  conviction  of  a  misdemeanor  of 
receiving  stolen  goods  without  the  alternative 
of  paying  a  fine. 

(3)  That  the  presiding  judge  erred  in  allow- 
ing the  witness  to  testify  as  to  alleged  delivery 
of  the  soda  until  it  was  proven  to  have  been 
stolen  goods. 

(4)  That  the  presiding  judge  erred  in  charg- 
ing the  jury  that  there  was  no  law  that  forbid 
the  conviction  of  one  upon  the  imcorroborated 
testimony  of  an  accomplice,  but  that  it  was  a 
question  of  fact  for  the  jury  to  determine  as  to 
whether  or  not  there  was  sufficient  testimony 
to  convict  the  defendant  beyond  a  reasonable 
doubt,  and  that  the  jury  alone  were  to  deter- 
mine what  weight  was  to  be  given  the  testi- 
mony of  any  witness,  whether  an  accomplice  or 
any  other  witness. 

(5)  That  the  court  erred  in  charging  the  jury 
that  they  represented  the  STATE  OF  SOUTH 
CAROLINA  (caps  mine),  as  the  jurors  who 
are  to  pass  upon  the  guilt  or  innocence  of  the 
defendant. 

A.  W.  Holman  and  A.  F.  Spigner,  both  of 
Columbia,  for  appellant. 

E.  C.  Mann,  Sol.,  of  Orangeburg,  for  the 
State. 

QAGE,  J.  The  defendant  was  tried  for 
violation  of  section  204  of  the  Code  of  Laws. 
It  is  that  section  which  makes  criminal  the 
buying  or  receiving  stolen  goods,  knowing 
them  to  have  been  stolen.  The  verdict  was 
guilty,  and  the  Judgment  of  the  <K)urt  was 
three  years*  imprisonment. 

There  are  five  exceptions.  Let  them  be  re- 
ported. 

[1-4]  None  of  the  exceptions  are  well  tak- 
en. It  is  manifestly  not  a  denial  of  due  pro- 
cess of  law  for  the  Legislature  to  make  the 
penalty  for  an  offense  imprisonment  without 
I  he  alternative  of  a  fine.    There  is  no  need 
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to  cite  authority  for  so  well  known  a  postu* 
late. 

[61  Tlie  statute  only  declares  the  penalty 
shall  be  imprisoument ;  the  length  of  the 
prison  service  rests  in  the  sound  discretion  of 
the  court,  exercised  under  all  the  cfrcum- 
stances  of  the  case.  We  would  not  be  war- 
ranted to  disturb  that  discretion  which  was 
exercised  in  this  case,  simply  upon  a  chieil- 
lenge  of  it  by  the  appellant. 

[8]  The  court  correctly  stated  the  law  that 
a  Jury  might  rest  a  conviction  on  the  testi- 
mony of  an  accomplice. 

[7]  Of  course,  the  state  was  bound  to  offer 
testimony  (1)  tending  to  prove  that  the  soda 
had  been  stolen  before  a  conviction  could  be 
had;  (2)  for  receiving  stolen  goods.  The 
court  so  ruled,  and  only  allowed  the  witness 
Jones  to  testify  first  in  order  of  time  that  he 
delivered  the  soda  to  the  defendant,  and  that 
he  had  talked  with  the  defendant  about  the 
transaction.  That  testimony  was  supple- 
mented, second  in  order  of  time,  by  other 
testimony  tending  to  show  the  larceny.  The 
court  only  held  that  the  state  might  make 
the  proof  in  Inverse  order.  The  essential 
thing  was  to  prove  both  the  theft  of  the 
goods,  and  the  receiving  of  stolen  goods 
knowing  them  to  be  stolen. 

[8]  Finally  the  court  charged  the  Jury: 

"Now,  the  defendant  upon  that  indictment  has 
pleaded  not  ^nilty,  and  has  put  himself  for 
trial  upon  God  and  his  country,  and  you  repre- 
sent the  state  of  South  Carolina  as  the  jurors 
who  are  to  pass  upon  the  guilt  or  innocence 
of  the  defendant." 

The  appellant  says  the  Jury  represented 
not  only  the  state,  but  the  defendant,  too; 
and  it  was  error  to  tell  the  Jury  that  it  rep- 
resented the  state. 

But  for  a  hundred  years  and  more  the 
clerks  have  uniformly,  and  sometimes  with 
impressive  gravity  and  dignity,  charged  the 
Jury  this: 

"And  for  trial  hath  put  himself  apon  God  and 
his  country,  of  which  country  you  are;  so  that 
your  business  is  to  inquire  whether  the  prison- 
er at  the  bar  be  guilty  of  the  felony  whereof  he 
stands  indicted  or  not  guilty." 

The  Judgment  is  affirmed. 

GARY,  0.  J.,  and  HTDRICK,  WATTS,  and 
li'KASER,  JJ.,  concur. 


<xl8  S.  C.  404) 

J.  B.  COLT  CO.  V.  HALLMAN.     (No.  10825.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1922.) 

\.  Sales  ^=::»8I  (2)— Seller  may  ship  within  rea- 
sonable time  when  contract  silent. 
Where  a  contract  of  sale  was  silent  as  to 
lime  within  which  shipment  of  the  goods  was 


to  be  made,  the  seller  had  a  reasonable  time 
within  which  to  ship. 

2.  Evidence  ^=»442(6)— Parol  contract  for  Im- 
mediate shipment  not  admissible  when  writ- 
ten oontraot  ftllent. 

Under  a  contract  of  sale  silent  as  to  the 
time  of  shipment,  and  therefore  entitling  the 
seller  to  a  reasonable  time,  parol  testimony 
inconsistent  with  this  right  is  not  admissible 
to  prove  a  contract  for  immediate  shipment. 

3.  Sales  ^s»355 (4)— Defendant  alleging  con- 
tract for  immedlato  shipment  coald  not  re- 
ly on  contract  to  ship  within  reasonable 
time. 

Where  a  buyer  when  sued  for  the  price 
pleaded  as  a  defense  a  contract  for  immediate 
shipment  and  failure  to  comply  therewith,  he 
could  not  shift  his  ground  and  rely  on  a  coo- 
tract  to  ship  within  a  reasonable  time. 

4.  Sales  ^=» 1 50(3)— Shipment  held  made  with- 
in a  reasonable  time. 

Where  a  contract  for  the  sale  of  an  acet- 
ylene lighting  outfit  was  made  on  September 
24th,  the  goods  shipped  on  October  3d,  and 
arrived  at  destination  November  6th,  the  ship- 
ment was  made  within  a  reasonable  time,  es- 
pecially in  view  of  the  war  conditions  then  pre- 
vailing, and  also  in  view  of  the  buyer's  failure 
to  make  any  objection  to  the  time  of  shipment. 

5.  Evidence  «s»  1 1— Judicial  notice  taken  of  war 
conditions. 

The  court  takes  judicial  notice  of  the  war 
conditions  prevailing  in  September,  October, 
and  November,  1918. 

6.  Sales  ^=3355(1)— Where  buyer  did  not  plead 
unreasonable  delay,  It  could  not  avail  him 
that  seller  used  part  of  the  goods. 

In  a  seller's  action  for  the  price  of  an 
acetylene  lighting  outfit  which  the  buyer  re- 
fused to  accept  from  the  carrier,  where  the 
buyer  did  not  plead  unreasonable  delay  in  de- 
livery, it  could  not  avail  him  that  after  his  re- 
fusal to  accept  the  seller  used  part  of  the  out- 
fit under  an  engagement  to  replace  it,  which 
was  latei*  done. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;  Thomas  J.  Manldin,  Judge. 

Action  by  the  J.  B.  Colt  Company  against 
0.  E.  Hallman.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and 
remanded,  \^'itli  instructions. 

Barron,  McKay,  Frierson  &  McCants,  of 
Columbia,  for  appellant 

John  F.  Williams,  of  Aiken,  for  respond- 
ent 

COTHRAN,  J.  Action  for  the  purchase 
price  of  an  acetylene  lighting  outfit  under  a 
written  contract  of  sale  dated  September  24, 
1918.  The  contract  specified  no  particular 
time  within  which  the  shipment  was  to  be 
made.  It  was  delivered  to  the  carrier  for 
transportation  on  October  23d,  and  arrived 
at  destination  on  November  6,  1918.  A  part 
of  the  outfit  was  removed  by  the  agents  of  the 
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plaintiff  and  replaced  by  a  shipment  later  di- 
rectly to  the  defendant  The  defendant  re- 
fused to  take  the  shipment  out  of  the  depot 
for  the  reason  that  some  of  the  parts  were 
missing  and  refused  to  accept  these  parts 
when  they  were  afterwards  shipped  to  him 
by  parcel  post.  The  outfit  was  sold  by  the 
carrier  as  unclaimed  or  refused  freight. 
The  defense  was: 

(1)  That  the  contract  called  for  immedi- 
ate shipment,  and  was  not  complied  with  In 
this  respect. 

(2)  That  the  entire  outfit  was  not  shipped 
at  once,  and  the  contract  not  complied  with 
in  this  respect. 

(3)  That  there  was  a  conspiracy  between 
the  plaintiff  and  its  agents  to  foist  improper 
and  unsuitable  appliances  upon  the  public. 
This  defense  was  formally  withdrawn  upon 
the  trial. 

(4)  Breach  of  warranty  in  the  material  and 
workmanship  at  the  articles.  There  was  no 
testimony  to  sustain  this  defense,  and  it  dis- 
appears. 

The  plaintiff  moved  for  a  directed  verdict, 
and  in  the  determination  of  the  question  of 
error  in  -refusing  it  we  may  consider  only  the 
first  two  defenses  named  above,  as  the  third 
was  withdrawn,  and  there  is  no  evidence 
tending  to  sustain  the  fourth. 

[1-6]  As  to  the  first  defense:  The  contract 
is  silent  as  to  the  time  within  which  the  ship- 
ment was  to  be  made,  which  gave  the  seller 
the  right  to  ship  within  a  reasonable  time, 
and  parol  testimony  inconsistent  with  this 
right  to  prove  a  contract  for  immediate  Alp- 
ment  was  improperly  received.  Oxweld  Co. 
V.  Davis,  115  S.  C.  426,  106  S.  B.  157.  The 
defendant,  having  declared  upon  a  contract 
for  immediate  shippaent,  should  not  be  al- 
lowed to  shift  his  ground  and  rely  upon  a 
contract  to  ship  within  a  reasonable  time. 
Even  if  he  should  be  allowed  to  do  so,  the 
evidence  shows  that  the  contract  was  signed 
on  September  24th,  the  goods  shipped  on  Oc- 
tober 23d,  and  they  arrived  on  November  6th. 
In  the  absence  of  any  evidence  to  show  some 
special  circumstances  which  would  lead  to 
the  conclusion  that  this  was  an  unreasonable 
delay,  the  court  should  hold  that  the  ship- 
ment was  made  within  a  reasonable  time, 
particularly  in  view  of  the  war  conditions 
which  prevailed  at  that  time  of  which  che 
court  talces  judicial  notice.  It  is  pertinent 
also  to  observe  that  the  defendant  made  no 
objection  to  the  time  of  shipment,  but,  ap- 
parently anxious  to  withdraw  from  his  un- 
dertaking, seized  upon  the  fact  that  all  of 
the  parts  were  not  on  hand  at  the  depot  when 
he  went  there,  not  with  any  declared  purpose 
of  taking  them  out  if  they  had  been. 

[6]  As  to  the  second  defense:  There  is  evi- 
dence tending  to  show  that  after  the  ship- 
ment had  remained  in  the  depot  some  time. 
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'uncalled  for  by  the  defendant,  long  enough 
for  the  depot  agent  to  have  received  two 
communications  from  the  plaintiff  concerning 
the  nondelivery,  a  bundle  of  pipes  belonging 
to  the  shipment  was  used  by  the  agents  of 
the  plaintiff  In  supplying  a  shortage  in  an- 
other shipment,  under  an  engagement  to  re- 
place it,  which  was  later  done.  If  this  could 
be  considered  the  cause  of  unreasonable  de- 
lay, which  is  doubtful  in  the  absence  of  any 
purpose  or  attempt  of  the  defendant  to  accept 
the  shipment  if  complete  and  of  his  own  long 
delay.  It  goes  to  the  defense  which  might 
have  been  interposed,  but  was  not,  of  unrea- 
sonable delay  in  delivery,  and  cannot  in  this 
action  avail  the  defendant. 

The  judgment  of  this  court  is  that  the 
Judgment  below  is  reversed,  and  the  cause 
remanded  to  the  circuit  court,  with  instruc- 
tions to  direct  a  verdict  for  the  plaintiff  un- 
der rule  27  (90  S.  E.  xU). 

GABY,  0.  J-,  and  FRASEK,  J.,  concur. 


(U8  S.  C.  381) 

WHITE  et  ttx.  V.  PAYNE,  DirectcM'  General  of 
Railroads.     (No.  10826.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1922.) 

1.  Carriers  €s»230( I)— Evidence  In  action  for 
loss  of  mule  that  rotation  of  carrier  hail  be- 
gun held  to  Justify  refusal  of  nonsuit 

In  an  action  agOLnst  a  carrier  for  the 
loss  of  a  mule,  evidence  that  the  carrier's 
agent  had  designated  the  car  and  instructed 
plaintiff  to  load  his  goods  therein,  and  tliat 
plaintiff  had  done  so,  but  that  the  agent  had 
left  the  office  so  that  a  bill  of  lading  could 
not  be  obtained,  justifies  the  refusal  of  p 
nonsuit 

2.  Trial  ^=3 1 91  (3)— Instruction  relation  had 
been  established  held  to  assume  question  for 
Jury. 

Where  the  agent  of  the  carrier  testified 
that  he  authorized  plaintiff  to  load  his  house- 
hold goods,  but  stated  he  desired  to  supervise 
the  loading  of  the  live  stock,  it  was  a  question 
for  the  jury  whether  the  relationship  of  ship- 
per and  carrier  had  been  established  as  to 
plaintiff's  mule,  so  that  it  was  error,  in  an 
action  for  the  loss  of  the  mule,  to  charge  that 
the  undisputed  evidence  showed  that  such  re- 
lationship had  been  established. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kersha-w  County;   Hayne  F.  Rice,  Judge. 

Action  by  Thomas  J.  .White  and  wife 
against  John  Barton  Payne,  Director  Gen- 
eral of  Railroads,  as  Agent.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Reversed. 

Tompkins,  Barnett  &  McDonald,  of  Colum- 
bia, for  appellant 

W.  B.  De  Loach,  of  Camden,  for  respond- 
ents. 


®s»For  other  cases  see  eame  topic  and  KEY-NUMBER  in  all  Key-Numberea  Dlgeata  and  Indexes 
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ERASER,  J.  The  plaintiff  brought  this 
action  for  damages  for  tha.l08s  of  a  mule. 
The  facts  will  be  stated  in  discussing  the  as- 
signments of  error. 

[1]  The  first  assignment  ol  error  is  In  re- 
fusing a  motion  for  a  nonsuit.  The  nonsuit 
could  not  have  been  granted.  There  was  evi- 
dence to  show  that  the  plaintiff  had  made 
arrangements  with  the  agent  of  the  defend- 
ant to  ship  a  carload  of  goods  and  live  stock 
from  Camden,  in  this  state,  to  Concord, .  N. 
C;  that  the  defendant  provided  an  empty 
ear  for  that  purpose;  that  the  plaintiff  went 
to  the  agent  of  the  defendant  and  asked  to 
be  shown  the  car;  that  the  agent  of  the  de- 
fendant pointed  out  the  car  on  a  side  track, 
and  gave  the  plaintiff  full  instructions  as  to 
loading  the  car;  that  the  plaintiff  went  out 
and  loaded  the  car  as  instructed;  that  the 
plaintiff  then  went  back  to  the  station  to 
get  his  bill  of  lading  and  to  pay  the  freight, 
but  the  agent  had  left  the  station;  that  the 
car  was  to  have  started  on  its  way  at  6 
o'clock  the  next  morning.  In  the  morning 
the  mule  was  dead  in  the  car. 

[2]  The  second  assignment  of  error  is  in 
('barging  on  the  facts.  His  honor  the  trial 
judge  charged  the  Jury  that  the  undisputed 
<»vidence  showed  that  the  relation  of  shipper 
and  carrier  had  been  established.  In  this 
his  honor  was  in  error.  The  agent  of  the 
defendant  said  that  he  gave  the  plaintiff  in- 
Rtnictions  as  to  the  loading  Of  his  household 
goods,  but  he,  the  agent,  wanted  to  super- 
vise the  loading  of  the  live  stock.  The  plain- 
tiff denies  this,  but  that  made  a  question  for 
the  jury.  The  charge  ignored  the  conflict, 
and  was  prejudicial  error. 

There  are  other  specifications  of  error  in 
charging  on  the  facts,  but  this  ia  sufficient. 

The  judgment  is  reversed. 

GARY,  0.  X,  and  COTHRAN,  J.,  concur. 


(9d  W.  Va.  80) 

McCREERY   V.    JOHNSTON    et    al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  24,  1022.) 

(Syllabus  hy  the  Court.) 

1.  Perpetuities  ^=s>6( I)— Restraints  apon  alien- 
ation only  upiield  wlien  necessary. 

Restraints  upon  the  alienation  of  estates 
are  against  the  policy  of  our  law,  and  are  only 
upheld  to  the  extent  that  they  are  necessary 
to  accomplish  some  purpose  which  justifies 
a  departure  from  such  policy. 

2.  Trusts  ^=s>  1 2— Equitable  fee-simple  estate 
In  realty,  or  absolute  equitable  estate  In  per- 
sonalty, cannot  be  Incumbered  by  a  spend- 
thrift  trust. 

An  equitable  fee-simple  estate  in  real  prop- 
erty, or  an  absolute  equitable  estate  in  per- 
sonal property,  cannot  be  incumbered  by  a 
spendthrift  trust. 


3.  Wills  <8==>6pr  (5)— Devise  held  to  create  a  fee, 
provision  In  Vestraint  of  alienation  being  void. 

Where  a  testator  devises  to  his  executors 
in  trust  for  one  of  his  sods  an  interest  in  his 
estate  unlimited  as  to  duration,  and  provides 
that  such  executors  shall  use  the  same  for  the 
support  and  maintenance  of  such  son  and  his 
family,  and  for  no  other  purpose,  and  that  such 
son  shall  not  have  the  power  to  alien  or  create 
a  charge  against  said  estate,  such  provisions 
creates  an  equitable  fee  simple  in  such  son, 
and  the  attempt  to  restrain  the  use  of  the  same 
as  above  indicated  is  void. 

4.  Wilis  <$s»439— Testator's  Intention  will  be 
given  effect,  unless  In  violation  of  positive 
rule  of  law  or  public  policy. 

In  the  construction  of  wills,  when  the  in- 
tention of  the  testator  is  ascertained  it  vnll  be 
given  effect,  unless  to  do  so  would  violate  some 
positive  rule  of  law  or  public  policy. 

5.  Perpetuities  <gx:;>4(l)  —  Time  within  which 
estate  must  vest  stated. 

Because  of  the  arbitrary  canon  known  as 
"the  rule  against  perpetuities,"  a  testator  may 
not  control  the  devolution  of  his  estate  so  as 
to  vest  the  same  at  a  period  more  remote 
than  the  life  or  lives  of  those  in  being  at  the 
time  of  his  death,  and  21  years  and  10  montlis 
thereafter. 

6.  Perpotultles  ^=94(2)— Estate,  to  H^  valid, 
must  be  determinable  at  time  of  creation  of 
estate,  so  that  it  cannot  vest  beyond  the  time 
fixed  by  the  rule. 

By  the  rule  against  perpetuities,  every  es- 
tate created  by  deed  or  will  must  vest  within 
the  life  or  lives  of  those  in  being  at  the  time  of 
its  creation,  and  21  years  and  10  months  there- 
after; and  the  fact  that  an  estate  so  created 
may  vest  within  that  time  will  not  render  it 
valid.  To  be  valid  it  must  be  such  an  estate 
as  that  it  can  be  determined  at  the  time  of 
its  creation  that  under  no  contingency  will  the 
time  of  its  vesting  be  postponed  beyond  the 
limit  fixed  by  the  rule. 

7.  Perpetuities  <Ss>4(  10)— Devise  held  void  as 
violating  the  rule  against  perpetuities. 

A  clause  in  the  will  of  a  testator  providing 
that,  in  case  of  the  death  of  any  of  his  daugh- 
ters without  children  surviving  them,  or  any  of 
their  children  without  leaving  children  surviv- 
ing them,  the  part  of  his  estate  devised  to 
them  shall  revert  to  his  other  children  or  their 
descendants,  is  in  violation  of  the  rule  against 
perpetuities,  for  the  reason  that  testator's 
daughters  who  were  living  at  the  time  of  his 
death  may  have  children  born  to  them  more 
than  21  years  and  10  months  after  the  death 
of  the  testator  in  whom  it  was  the  intention  of 
the  testator  to  vest  the  estate  in  whole  or  in 
part. 

8.  Wills  ^=»8l->Where  part  of  testator's  gen- 
eral scheme  is  to  control  devolution  of  Ms 
estate  for  an  unlawful  period,  the  provision 
Is  void  in  toto. 

Where  it  appears  that  a  part  of  testator's 
general  scheme  is  to  control  the  devolution  of 
his  estate  for  an  unlawful  period,  no  part  of 
such  scheme  can  be  sustained,  and  such  pro- 
vision will  be  void  in  toto,  even  though  the  tes- 
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tator  might  have  validly  controlled  the  Test- 
ing of  his  estate  in  part,  as  indicated  in  such 
provision. 

9.  Wills  <ss>695(2)— Jarisdlotion  of  equity  to 
construe  wills  arises  only  where  oonstructlon 
necessary  In  relation  to  actual  controversies. 
Generally  jurisdiction  in  equity  to  construe 
wills  arises  only  in  cases  where  there  is  ne- 
cessity for  such  construction  in  relation  to  ac- 
tual   controversies    as   to    matters   which    are 
proper  subjects  of  equity  jurisdiction. 

Appeal  from  Circuit  Court,  Baleigb 
Comity. 

Suit  by  John  Earle  McCreery  against  D. 
Howe  Johnston  and  others  for  the  construc- 
tion of  the  will  of  John  W.  McCreery,  de- 
ceased. Decree  for  complainant,  and  de- 
fendants appeal.     Modified  and  affirmed. 

Payne,  Minor  &  Bouchelle,  of  Charleston, 
for  appellants. 

Sanders,  Crockett,  Fox  Ac  Sanders,  of  Blue- 
field,  for  appellee  John  Earle  McCreery. 

Russell  S.  Ritz,  of  Bluefield,  for  Mary 
Katherine  McCreery. 

RITZ,  J.  John  W.  McCreery  departed  this 
life  in  the  year  1917,  leaving  surviving  him 
as  his  heirs  at  law  five  daughters,  one  son, 
and  four  grandchildren,  offspring  of  a  de- 
ceased son.  He  left  a  large  estate,  which  he 
attempted  to  dispose  of  by  will,  and  It  is 
some  of  the  provisions  of  this  will  that  we 
are  now  called  upon  to  define. 

The  will  gave  to  each  of  the  children  and 
grandchildren  above  mentioned  legacies  of 
particular  sums  of  money,  amounting  in  the 
aggregate  to  more  than  $40,000,  and  also  de- 
vised to  some  of  his  children  certain  spe- 
cific real  estate,  and  empowered  the  execu- 
tors to  sell  any  of  his  real  or  personal  prop- 
erty for  the  purpose  of  raising  a  fund  to  pay 
his  debts  and  the  particular  legacies.  With- 
out making  sale  of  any  of  the  real  estate, 
which  consists  of  large  holdings  of  mineral 
lands  in  the  county  of  Raleigh,  all  of  the 
debts  of  the  testator  have  been  paid  and  all 
of  the  particular  legacies  have  been  dis- 
charged. The  testator  devised  the  residue 
of  his  estate,  one-seventh  thereof  to  each  of 
his  five  daughters,  one-seventh  thereof  to  his 
four  grandchildren  of  his  deceased  son,  and 
the  other  one-seventh  to  his  executors,  to  be 
held  for  the  use  and  benefit  of  his  son,  John 
Earle  McCreery,  the  plaintiff  in  this  suit, 
with  the  direction  that  his  executors  should 
hold  this  one-seventh  for  the  use  and  bene- 
fit of  his  said  son  with  the  understanding 
that  he  could  not  charge  it  with  any  debts, 
and  with  the  direction  to  pay  him  out  of  the 
same  such  amounts  from  time  to  time  as 
might  be  proper  for  the  support,  care,  and 
maintenance  of  himself  and  his  wife  and 
children.  Clause  d  of  the  will  provides  as 
follows : 
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"If  any  of  my  daughters  die  without  leav- 
ing children,  or  if  all  the  children  of  either 
of  my  daughters  die  without  leaving  or  having 
any  children,  then  the  legacies,  the  devises  and 
bequests  given  in  my  will  shall  revert  to  my 
estate  and  be  divided  among  my  children  or 
my  descendants." 

Paragraph  10  of  the  will  directed  the  exec- 
utors to  sell  the  real  and  personal  estate 
and  invest  the  same,  in  the  following  lan- 
guage: 

"I  desire  and  direct  my  executors,  to  sell  all 
of  my  real  estate  and  personal  property  not 
given  specifically  in  this  will  to  my  children 
and  grandchildren  owned  by  me  or  which  I  may 
die  seized  of,  but  in  making  sale  of  the  same 
they  are  to  use  their  best  judgment  when  and 
how  they  shall  do  so,  and  invest  the  money  at 
interest,  on  good  security,  real  estate  preferred, 
and  pay  to  the  legatees  and  devisees  what  I 
have  herein  given  them,  and  pay  to  my  son, 
John  Earle  McCreery  in  the  manner  above  stip- 
ulated, and  to  my  grandchildren  as  hereinbe- 
fore set  forth." 

The  questions  here  for  decision  are: 
What  is  the  nature  of  the  estate  taken  by 
the  plaintiff,  John  Earle  McCreery?  What 
estate  do  the  testator's  five  daughters  take 
in  the  residue  of  his  large  estate?  and,  What 
are  the  duties  of  the  executors  under  para- 
graph 10  above  quoted?  The  circuit  court 
held  that  the  plaintiff  was  entitled  to  take 
a  full  one-seventh  of  the  residue  of  the  es- 
tate free  from  any  spendthrift  trust  attempt- 
ed to  be  attached  thereto;  that  the  five 
daughters  each  took  a  one-seventh  interest  in 
the  estate  without  the  same  being  limited  in 
any  way  by  the  provisions  of  paragraph  9 
above  quoted;  and  that  there  was  no  obli- 
gation upon  the  executors  to  convert  the 
testator's  estate  into  money  as  directed  by 
clause  ten. 

It  is  insisted  by  the  plaintiff,  John  Earle 
McCreery,  that  the  language  used  by  his 
father  in  the  will  is  not  apt  to  create  a 
spendthrift  trust,  and  that,  even  though  the 
language  used  is  sufiicient  for  that  purpose, 
still  it  is  ineffectual  to  that  end,  for  the  rea- 
son that  it  is  an  attempt  to  ingraft  such  a 
trust  upon  an  equitable  fee-simple  estate. 
That  the  will  devises  to  the  plaintiff  an  equi- 
table fee-simple  estate  cannot  be  questioned. 
The  devise  to  the  executors  for  the  benefit 
of  the  plaintiff  is  of  a  full  one-seventh  of 
the  estate,  without  any  limitations  as  to 
time,  and  this  devise  is  for  the  sole  benefit 
of  the  plaintiff.  This  undoubtedly  created 
in  the  plaintiff  an  equitable  fee-simple  es- 
tate in  one-seventh  of  the  residue  of  the  es- 
tate. Can  such  an  estate  be  burdened  or 
limited  by  having  attachea  to  it  a  spend- 
thrift trust,  as  was  attempted  in  this  case^ 

[11  It  must  be  borne  in  mind  that  all  re- 
straints upon  alienation  are  against  the  pol- 
icy of  our  law.    The  policy  of  the  law  is  that 
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all  property  should,  so  far  as  is  i>ossible,  be 
free  ^o  be  aliened  or  disposed  of  by  the  ac- 
tual owner  thereof.  There  are,  of  course, 
limitations  upon  this  rule,  but  they  are  car- 
ried no  further  than  the  necessity  of  the  oc- 
casion warranting  them  requires.  One  of 
the  exceptions  in  this  jurisdiction,  and  in 
most  other  jurisdictions  in  this  country,  is 
that  an  owner  of  property  may  create  what 
is  popularly  called  a  spendthrift  trust  for 
the  benefit  of  some  improvident  relative  or 
friend-  In  England  the  validity  of  such 
trusts  is  denied,  and  the  same  is  true  in 
some  jurisdictions  in  this  country.  How- 
ever, the  right  of  the  ovmer  of  pTopeity  to 
dispose  of  it  in  such  a  way  that  it  will  se- 
cure'a  maintenance  to  an  Improvident  or 
impecunious  relative  and  save  him  from  the 
effect  of  his  own  prodigality-  is  firmly  estab- 
lished in  this  state  by  our  decisions.  Guern- 
sey V.  Lazear,  51  W.  Va.  328,  41  S.  B.  405; 
Hoffman  v.  Beltzhoover,  71  W.  Va.  72,  76 
S.  E.  968.  This  relaxation  of  the  policy  of 
the  law  against  the  imposition  of  restraints 
upon  alienation  is  allowed  only  to  the  ex- 
tent necessary  to  accomplish  the  very  laud- 
able purpose  of  the  owner  of  the  property. 
The  desire  of  a  parent  to  make  ample  provi- 
sion for  a  spendthrift  child,  whose  habits 
of  prodigality  have  been  the  result,  most 
probably,  of  lack  of  parental  care,  is  recog- 
nized as  presenting  a  ground  sufficiently 
strong  to  overcome  the  public  policy  against 
restraints  upon  alienation.  If  the  testator 
in  this  case  had  gone  no  further  than  was 
necessary  to  accomplish  the  purpose  he  de- 
sired, that  is,  if  he  had  created  only  an  equi- 
table life  estate  in  favor  of  his  son,  and 
then  limited  the  uses  of  it  to  his  support 
and  maintenance,  such  a  limitation  would 
be  upheld.  The  will  in  this  case,  however, 
creates  an  equitable  fee  simple  In  the  son 
in  the  property  devised  to  the  trustees  for 
his  benefit  The  testator  attempts  to  tie  up, 
not  only  the  life  estate  in  the  property,  but 
the  whole  estate.  To  uphold  such  a  limita- 
tion would  be  to  withdraw  this  property 
from  any  practical  use,  at  least  during  the 
whole  life  of  the  plaintiff  in  this  case.  This 
limitation  imposes  a  restraint  upon  aliena- 
tion far  beyond  what  was  necessary  to  ac- 
complish the  testator's  purpose  of  making 
provision  for  his  son,  and  we  are  not  dis- 
posed to  relax  this  rule  of  public  policy  to 
any  greater  extent  than  is  necessary  to  ac- 
complish the  purpose  which  requires  its  re- 
laxation. 

[2,31  This  conclusion  Is  supported  by  the 
authorities,  so  far  as  we  have  been  able  to ! 
examine  them.  In  nearly  all  of  the  cases  \ 
In  which  spendthrift  trusts  have  been  up- 
held only  equitable  life  estates  were  attempt- 
ed to  be  granted.  The  doctrine  of  all  of 
these  cases,  however.  Is  that  a  departure 
from  the  rule  against  restraints  will  only 
be  allowed  to  the  extent  necessary   to  ac- 


complish the  testator's  purpose.  The  case  of 
J.  S.  Menken  v.  Brinkley,  94  Tenn.  721,  31 
S.  W-  92,  is  reported  in  2  American  &  Eng. 
Dec.  in  Equity,  at  page  619,  and  there  is  at- 
tached to  this  rei)ort  of  the  case  an  exten- 
sive monogr<nphic  note  upon  this  question  of 
spendthrift  trusts.  The  author  of  that  note, 
after  reviewing  the  authorities,  concludes 
with  this  language,  which  has  peculiar  ap- 
plication to  the  Instant  case :  "But  the  crea- 
tion of  an  inalienable  equitable  fee  is  not  al- 
lowed anywhere."  This  doctrine  is  fully 
supported  by  the  case  of  Keyser's  Appeal, 
57  Pa.  236,  where,  in  an  opinion  delivered  by 
Judge  Sharswood,  the  power  to  impose  such 
a  restraint  upon  an  equitable  fee-simple  es- 
tate was  denied.  This  case  is,  perhaps,  of 
peculiar  significance,  inasmuch  as  the  state 
of  Pennsylvania  is  the  mother  of  this  class 
of  trusts.  This  doctrine  is  also  supported 
by  the  following  authorities:  Page  on  Wills, 
§  684;  Gray  on  the  Rule  against  Perpetui- 
ties, §  235;  Perry  on  Trusts,  §  3S6A;  Spar- 
hawk  V.  Cloon,  125  Mass.  263.  We  are  there- 
fore of  opinion  that  the  decree  of  the  lower 
court  holding  that  the  attempt  of  the  testa- 
tor* to  create  a  spendthrift  trust  for  the  ben- 
efit of  the  plaintiff  was  ineffectual,  and  that 
the  interest  in  the  estate  devised  to  him  is 
not  subject  to  the  conditions  and  limitations 
attempted  to  be  placed  thereon. 

[5-71  The  next  question  presented  for  con- 
sideration is.  What  is  the  effect  of  clause  9 
of  the  will,  above  quoted,  upon  the  devises 
and  bequests  made  by  the  testator  to  his 
five  daughters?  It  is  insisted  that  this  at- 
tempt to  control  the  devolution  of  the  estate 
of  the  testator  is  void  as  violating  the  rule 
against  perpetuities,  and  in  order  to  deter- 
mine whether  or  not  this  is  true  it  is  neces- 
sary to  ascertain  what  th^  clause  means.  It 
will  be  observed  that  the  testator,  by  the 
terms  of  his  will,  made  certain  specific  de- 
vises and  bequests  to  his  five  daughters,  and 
in  addition  to  these  specific  devises  and  be- 
quests he  devised  and  bequeathed  to  them 
each  a  one-seventh  interest  in  the  residue  of 
his  estate.  These  provisions  for  his  daugh- 
ters he  then  attempted,  by  clause  9,  above 
quoted,  to  limit  or  restrict,  by  providing 
that,  if  any  of  his  daughters  should  die 
without  leaving  children,  or  if  all  the  chil- 
dren of  any  of  his  daughters  should  die 
without  leaving  or  having  children,  then  the 
legacies,  devises,  and  bequests  given  in  the 
win  to  any  such  daughter  should  revert  to 
and  he  divided  among  his  children  or  his  de- 
scendants. It  seems  quite  clear  that  the  In- 
tention of  the  testator  was  to  vest  his  estate 
in  his  descendants,  at  least  until  the  death  of 
his  grandchildren.  He  provides  for  its  devo- 
lution down  to  that  point.  Tlie  clear  meaning 
of  this  provision  Is  that.  If  any  one  of  his 
daughters  should  die  without  children,  then 
the  part  of  the  estate  so  devised  or  be- 
queathed to  such  daughter  would  become 
vested  in  his  remaining  children,  or  their 
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^lescendants.  If  he  had  gone  no  farther 
than  this,  there  would  have  been  no  objec- 
tion, of  course,  to  the  limitation;  but  he 
provides  further*  that,  if  any  daughter  died 
leaving  children,  the  part  of  the  estate  de- 
scending to  such  child  or  children  of  such 
daughter  shall  pass  to  his  remaining  chil- 
dren, or  his  descendants,  in  case  such  child 
or  children  of  such  daughter  shall  die  with- 
out leav&g  children.  Clearly  this  contin- 
gency might  happen  beyond  the  period  which 
the  testator  Is  allowed  to  control  the  .devo- 
lution of  his  estate  by  the  rule  against  per- 
petuities. That  rule  provides  that  every 
estate  created  by  will  or  deed  shall  vest 
within  the  life  or  lives  of  those  in  being, 
and  21  years  and  10  months  thereafter. 
Now,  clearly,  some  of  the  testator's. daugh- 
ters, or  all  of  them  for  that  matter,  may 
have  children  bom  after  the  death  of  the 
testator,  and  such  children  so  bom  after  the 
death  of  the  testator  not  only  could,  but  in 
all  probability  would,  have  children  born  to 
them  more  than  21  years  after  the  death  of 
such  daughter,  or  daughters,  in  which  event 
the  rule  against  perpetuities  would  be  vio- 
lated. Of  course,  it  may  be  that  all  these 
estates  would  become  vested  within  the  pe- 
riod limited  by  law,  but  the  rale  is  that  they 
must  become  so  vested,  else  such  a  provision 
is  void.  It  is  not  enough  that  a  contingent 
event  upon  which  the  vesting  of  the  estate 
depends  may  happen,  or  even  that  it  will 
probably  happen  within  the  limits  of  the  mle. 
If  it  can  by  any  reasonable  possibility  hap- 
pen beyond  those  limits,  the  interest  condi- 
tioned on  it  is  too  remote  and  is  void.  This 
is  the  doctrine  of  all  the  authorities.  Gray 
on  the  Rule  against  Perpetuities,  §  214 ;  Jar- 
man  on  Wills,  p.  299;  21  R.  C.  L.  title  "Per- 
petuities," §  11;  30  Cyc.  p,  1483;  Minor  on 
Real  Property,  !  847. 

[4,  8]  This  conclusion  clearly  renders  void 
clause  9  of  the  will,  unless  it  can  be  limited 
in  its  application  so  as  to  make  the  estates 
devised  vest  upon  the  death  of  .the  testator's 
daughters.  This  can  be  done  if  we  are  per- 
mitted to  divide  the  provision  and  strike 
out  that  part  providing  for  the  vesting  of 
the  estates  upon  the  death  of  the  children,  of 
testator's  daughters.  Can  this  be  done?  To 
do  so  would  certainly  make  a  different  dis- 
tribution of  his  estate  from  that  intended  by 
the  testator,  and  while  to  hold  the  limita- 
tion void  makes  a  different  distribution,  this 
is  because  of  the  application  of  the  arbitrary 
rule  of  law  known  as  the  rule  against  per- 
petuities, and  does  not  arise  because  of  any 
construction  of  the  will.  The  manifest  pur- 
pose and  intent  of  the  testator  was  to  vest 
the  estate  in  those  of  his  own  blood  at  the 
remote  period  at  which  all  of  his  great- 
grandchildren might  be  born.  He  uses  the 
living  children  somewhat  as  a  link  in  the 
chain  by  which  he  attempted  to  accomplish 
this  purpose,  and  can  it  be  said  that,  when 
the  remote  object  of  the  testator's  bounty 


cannot  take  the  estate  attempted  to  be  de- 
vised or  bequeathed,  some  link  in  the  chain 
through  which  it  was  attempted  to  pass  it 
may  take  it?  We  do  not  think  so.  The 
whole  provision  must  stand  or  fall  together. 
This  is  not  only  consistent  with  reason,  but 
is  supported  by  the  authorities  with  practi- 
cal unanimity.  21  R.  C.  L.  title  "Perpetui- 
ties," §§  53  and  54;  Johnston's  Estate,  185 
Pa.  179,  39  Ati.  879,  64  Am.  St  Rep.  621, 
and  note  at  page  634;  In  re  Gerber's  Estate, 
196  Pa.  366,  46  Atl.  497;  Eldred  v.  Meek, 
183  111.  26,  55  N.  E.  636,  75  Am.  St.  Rep.  86; 
In  re  Fair's  Estate,  132  Cal.  523,  60  Pac. 
442,  64  Pac.  1000,  84  Am.  St.  Rep.  70;  Knox 
V.  Jones,  47  N.  Y.  389;  In  re  Estate  of 
Eountz,  213  Pa.  390,  62  Atl.  1103,  3  L.  R.  A. 
(N.  S.)  639,  5  Ann.  Cas.  427.  It  would  serve 
no  useful  purpose  to  cumulate  authorities 
upon  this  question.  The  holdings  are  uni- 
form that  such  a  provision  as  we  have  in- 
volved here,  constituting  a  general  scheme  of 
the  testator  to  control  the  vesting  of  his  es- 
tate, must  entirely  fail  when  any  estate  at- 
tempted to  be  created  thereby  will  not  vest 
within  the  limit  prescribed  by  the  rule 
against  perpetuities.  Our  conclusion  there- 
fore is  that  clause  ft  of  the  testator's  will 
is  absolutely  void,  and  has  no  effect  upon 
any  of  the  estates  created  by  the  other  pro- 
visions of  the  will. 

There  is  some  question  raised  as  to  the 
proper  construction  of  paragraph  10  above 
referred  to.  It  will  be  noted  that  this  clause 
authorizes  and  directs  the  executors  to  sell 
the  whole  estate  and  reinvest  the  same  in 
certain  kinds  of  securities,  and  to  pay  to 
each  of  the  devisees  the  bequests  provided 
for  them.  The  record  in  this  case  shows 
that  to  sell  the  estate  at  this  time  would  be 
very  disadvantageous  to  the  interested  par- 
ties; that,  while  at  the  date  of  the  will  it 
consisted  largely  of  wild,  undeveloped  lands, 
at  this  time  these  lands  have  been  developed 
and  are  now  producing  a  larger  revenue  than 
could  be  produced  by  Investing  the  proceeds 
in  any  other  way,  and  the  executors  desire  to 
know  if  it  is  incumbent  upon  them  to  sell  the 
corpus  of  the  estate  under  the  provisions 
above  referred  to,  and  divide  the  proceeds 
among  the  parties  entitled  thereto,  or  rein- 
vest the  same  and  pay  to  such  parties  the  in- 
come. It  will  be  noted  that  this  provision  di- 
rects the  executors  to  sell  the  estate  and  pay 
to  each  of  the  parties  entitled  thereto  the 
share  devised  to  them  respectively,  and  also 
to  invest  the  proceeds  and  pay  to  such  par- 
ties the  income  derived  therefrom  in  the  pro- 
portion in  which  they  are  interested  in  tho 
estate.  Of  course,  the  executors  cannot  do 
both  of  these  things.  They  cannot  pay  to  the 
devisees  in  the  will  jsuch  part  of  the  proceeds 
as  they  are  respectively  entitled  to  under  the 
will  and  at  the  same  time  invest  such  pro- 
ceeds and  divide  the  income  in  the  propor- 
tion in  which  the  parties  are  interested  in 
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the  estate.     Clearly,  tke  testator  intended 
this  as  an  alternative  provision. 

[9]  But  the  question  that  the  executors  are 
anxious  about  is  whether  they  must  now  pro- 
ceed to  sell  the  estate,  or  whether  they  may 
defer  this  event  until  some  future  time.    It 
will  be  noted  that  the  paragraph  referred  to 
gives  great  latitude  to  the  executors  in  the 
exercise  of  their  discretion.    Of  course,  If  all 
of  the  interested  parties  were  sui  juris,  they 
could  elect  to  take  their  respective  shares  of 
the  estate  in  kind,  and  no  one  could  complain, 
Some  of  them  are,  however,  infants.    It  suf- 
fices to  say,  we  think,  that  there  is  no  such 
case  made  by  the  pleadings  as  calls  for  any 
immediate  action  upon  the  part  of  the  execu- 
tors looking  to  a  sale  of  the  estate.    No  par- 
ty is  asking  for  such  a  sale  to  be  made,  and 
no  facts  appear  which  indicate  that  such  a 
sale  will  be  beneficial.     On  the  other  hand, 
the  contrary  is  asserted.    What  may  be  the 
proper  course  for  the  executors  to  pursue  in 
the  future  upon  a  different  state  of  facts  we 
are  not  called  upon  to  say.    In  the  construc- 
tion of  wills  the  courts  will  go  no  further 
than  there  is  necessity  for  construction  in 
relation  to  actual  controversies  as  to  matters 
which  are  proper  subjects  of  equity  jurisdic- 
tion.   Callison  v.  Bright,  85  W.  Va.  700^  102  I  question  presented  by  the  record  arises  over 
S.   E.   675.     The  interested  parties  in  this'        -' '  "^    -'"  --  " — '-"^-^  °-"^ 


which   attempts   to  prevent  alienation  of  the 

fee,  as  follows:  "Frederick  Samples  [the  son] 
to  keep  the  land  in  his  own  possession  he  is 
not  to  sell  or  convey  it  to  any  person  or  per- 
sons if  he  Frederick  Samples  does  sell  or  con- 
vey the  real  estate  this  will  is  to  be  null  and 
void  otherwise  to  remain  in  effect  and  Caroline 
Samples  (my  wife)  is  to  have  a  home  with  the 
one  that  is  in  possession  of  the  real  estate"-- 
is  repugnant  to  the  estate  created  and  is  void 
as  an  unlawful  restraint  upon  aliedation,  es- 
pecially where  the  wife  has  died  prior  to  the 
alienation  by  the  devisee. 

Certified  Question  from  Circuit  Court, 
Kanawha  County. 

Suit  by  Earl  C.  Cobb  and  others  against 
Biddie  A.  Moore  and  others.  Demurrer  to 
bill  sustained,  and  question  certified  from 
the  circuit  court.    Aflarmed. 

Thomas  Coleman,  of  Charleston,  for  plain- 
tiffs. 

J.  E.  Springston,  of  Charleston,  for  de- 
fendants. 

LIVELY,  J.  The  lower  court  has  certi- 
fied for  review  its  action  in  sustaining  a  de- 
murrer to  the  bill. 

The  controlling,  and  practically  the  only, 


case  who  are  now  infants,  it  appears  from 
the  record,  will  soon  be  of  age,  and  when 
that  event  happens,  if  they  desire  to  do  so, 
the  parties  may  waive  the  execution  of  this 
provision  and  accept,  in  lieu  of  their  share 
of  the  proceeds  of  a  sale  of  the  estate,  such 
interest  in  the  estate  in  kind. 

Our  conclusion  is  to  modify  the  decree  of 
the  circuit  court  in  relation  to  the  duties  of 
the  executors  under  paragraph  10,  so  as  to 
provide  that  under  the  showing  made  there 
is  no  present  duty  upon  the  executors  to  con- 
vert the  estate  into  cash,  and  to  atflrm  such 
decree  In  all  other  respects. 


(90  W.  Va.  63) 

COBB  et  al.  v.  MOORE  et  aT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  24,  1^2.) 

fSyUahuft   hy   the   Cottrt.) 

1.  Wills  <©=:d649— Provision  preventing  aliena- 
tion void  as  against  public  policy. 

If  a  will  devises  land  in  fee  simple,  but  not 
upon  condition  precedent,  upon  which  the  vest- 
ing of  the  title  is  to  depend,  and  there  is  a 
clause  or  provision  in  such  will  preventing  the 
alienation  of  the  land,  such  clause  or  provision 
against  alienation  is  repugnant  to  the  estate 
created  and  is  void  as  against  public  policy. 

2.  Wills  ^=s>649— Devise  to  testator's  son  with 
dirootions  not  to  convey  held  void  as  In  re- 
straint of  alienation. 

A  provision  in  a  will,  bequeathing  and  de- 
vising real  estate  in  fee  to  the  testator's  son. 


a  construction  of  the  will  of  Harrison  Sam- 
pfgg.    The  clause  which  gives  rise  to  the  con- 

troverlS 

•*I  bequeath  ♦  ♦  •  my  real  estate  to  my 
son  Allen  fdJ  ^^S^^  years  and  then  and  after 
that  time  my  ife^l  estate  to  belong  to  my  young- 
est son  Frederici^^  Samples  and  Frederick  Sam- 
ples to  keep  the  &P<*  '^^  ^^^  ®^"  possession  he 
is  not  to  sell  or  cJJt^®^  ^^  *^  ^l  person  or 
persons  if  he  FrederHf^^  Samples  does  seU  or 
convey  the  real  estateV*^^^  ^;^^  /■  ^Z,  ^f  ""^j 
and   void    otherwise   to\?°i?»^   ^^  effect   and 

Caroline  Samples  (my  wif8<^_i!j^j^*^«,*^'*2i^J 
with  the  one  that  is  in  "  "" 

estate.'' 

The  biU  charges  that  In  ik'^^  ^^^*  ^^'^^' 
erick  Samples  conveyed  the^''®^^  estate  m 
question  to  defendants  and  tt 


lession  of  the  real 


rendered 


the  will  null  and  void  so  far  tl 


the  devise 


to  him  is  contained  therein,  aff^  that  the 
plaintiffs,  who  are  the  grandchild¥®^^5  ^"" 
risen  Samples,  the  testator,  Inherir^  ^®  ^^' 
terest  in  the  land  of  their  motH^  ^"^^^ 
Cobb,  who  was  a  daughter  of  Harriw^  Sam- 
ples. Defendants  assert  that  a  f^-simp'e 
estate  was  devised  to  Frederick  SampiK®'  ^^f 
that  the  attempted  restraint  on  alienatSP".  *  ' 
tached  to  the  fee  is  null  and  void  as  ag^^"^*^ 
public  policy,  and  that  their  deed  to%^*^® 
land  from  Frederick  Samples  conveys 
them  the  fee-simple  estate.  Thus  the  is 
is  raised. 

Harrison   Samples,  the  testator,  died  te 
tate  in  the  year  1895,  leaving  surviving  hii 
his  wife,  Caroline,  and  seven  children,   in" 
eluding    Susan    Cobb,   Allen   and   Frederlcl 
Samples.     Susan  Cobb  died  in  1809,  leaving 


to 
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as  ber  children  and  heirs  the  plaintiffs.  Al- 
len Samples,  to  whom  the  land  was  given  for 
a  period,  of  eight  years,  afterwards  died, 
whether  during  the  eight-year  period  or  aft- 
erward It  does  not  appear.  The  will,  for 
some  unexplained  reason,  was  not  probated 
until  December,'  1907.  Some  time  prior  to 
this  date  Caroline  Samples  had  died,  as 
shown  by  tbe  probate  of  the  will.  The  land 
in  controversy  consists  of  87.5  acres,  more  or 
less,  on  Porter's  creek,  In  Clay  county.  It 
appears  that  the  land  has  become  valuable 
as  producing  oil  and  gas,  and  the  bill  seeks 
to  assert  the  alleged  Interest  of  plaintiffs  in 
said  tract  of  land  and  prays  for  an  account- 
ing of  the  rents,  issues,  and  profits  thereof. 
Prior  to  the  probate  of  the  will  all  of  the 
children  and  heirs  of  Harrison  Samples,  ex- 
•cept  the  children  of  Susan  Cobb,  the  plain- 
tiffs, conveyed  all  their  right,  title,  .and  in- 
terest in  the  land  to  Frederick  Samples. 

[1, 2]  It  is  well  settled  in  this  state  and  in 
other  jurisdictions  that,  where  a  deed  or  will 
grants  or  devises  a  fee-simple  estate  by  prop- 
er and  sufficient  words,  a  clause  or  provision 
therein  which  is  in  restraint  of  alienation  of 
that  fee  Is  void  and  should  be  rejected.  It 
is  not  questioned  here  that  the  will  devises  to 
Frederick  Samples  the  land  in  fee;  but  in 
the  same  sentence  there  is  a  restriction 
against  alienation.  The  reason  or  purpose 
of  this  restriction  on  alienation  is  not  charg- 
ed or  commented  on  in  the  bill,  and  no  facts 
or  circumstances  are  there  alleged  which 
would  throw  any  light  upon  the  reason  or 
intention  of  the  testator.  There  seems  to 
have  been  no  attempt  to  create  what  is  term- 
ed a  spendthrift  trust;  no  words  indicating 
that  it  was  the  intention  that  the  creditors 
of  Frederick  Samples  could  not  or  should 
not  subject  his  Interest  in  the  land  to  their 
debts.  There  is  nothing  to  indicate  that  he 
was  reckless  or  improvident.  Even  if  this 
had  been  the  intention  of  the  testator,  it  is 
well  settled  that  he  could  not  create  a  spend- 
thrift trust  upon  a  direct  devise  of  a  fee- 
simple  estate.  McCreery  v.  Johnston,  110 
S.  Ei  464,  decided  this  term;  Guernsey  v. 
Lazear.  51  W.  Va.  328,  41  S.  B.  406.  But  it 
is  argued  by  plaintiffs'  counsel,  but  not  set 
forth  in  the  bill,  that  from  information  x'e- 
ceived  from  the  scrivener  who  wrote  the 
will  it  was  the  intention  of  the  testator  to 
provide  a  lifetime  support  in  the  land  for 
the  benefit  of  Caroline  Samples,  the  widow 
of  the  testator,  and  mother  of  the  devisee, 
and  that  irrespective  of  information  aliunde, 
a  proper  construction  of  the  will  is  that 
testator  had  such  Intention,  and  that  the 
widow  should  have  a  charge  upon  the  land 
for  her  maintenance  and  support  and  th&t 
she  should  live  thereon  during  her  declining 
years,  and  that  therefore  the  estate  devised 
to  the  son  was  in  a  measure  limited  and  in- 
cumbered. Even  if  it  should  be  held,  as  con- 
tended for  in  plaintiffs'  brief,  that  the  re- 


straint upon  the  alienation  was  based  npoh 
tbe  lifetime  support  of  the  widow,  that  rea- 
son for  the  restraint  had  been  terminated  and 
the  condition  had  become  inoperative,  be- 
cause it  is  shown  by  the  exhibit  filed  with 
the  bill  that  th6  widow,  Caroline  Samples, 
departed  this  life  before  the  son  made  the 
conveyance  of  the  land  to  the  defendants. 
The  will  was  probated  in  December,  1907. 
and  in  that  probate  it  appears  that  the  wid- 
ow, Caroline  Samples,  had  departed  this  life. 
The  deed  which  is  attacked  by  the  bill  and  a 
copy  of  which  is  filed  as  an  exhibit  is  dated 
March,  1908.  Furthermore,  the  bill  does  not 
charge  that  this  condition  that  the  son 
should  support  and  maintain  his  mother  on 
the  farm,  if  condition  it  could  be  called,  was 
not  fulfilled  by  him.  So  upon  either  horn  of 
the  dilemma  the  bill  cannot  be  sustained. 

As  before  stated,  it  is  well  settled  that  re- 
straints on  alienation  in  grants  of  fee-simple 
estates  are  repugnant  to  such  estates  and 
void  as  against  public  policy.  Kerns  v.  Carr, 
82  W.  Va.  78,  95  S.  B.  606,  L.  R.  A.  1918E, 
568.  In  addition  to  the  authorities  there 
cited  by  Judge  I/ynch,  the  same  principle  is 
upheld  by  the  following  cases:  Hill  v.  Gray, 
160  Ala.  273,  49  South.  676;  Ripperdan  v. 
Weldy.  149  Cal.  667,  87  Pac.  276 ;  Walker  v. 
Shepard,  210  111.  100,  71  N.  E.  422 ;  Pritchard 
V.  Bailey,  113  N.  C.  521,  18  S.  E.  668;  and 
Bouldin  v.  Miller,  87  Tex.  359,  28  S.  W.  940 ; 
Gray's  Restraints  on  Alienation,  p.  21;  Met- 
calfe V.  Metcalfe,  43  Ch.  D.  633;  Potter  v. 
Couch,  141  U.  S.  315,  11  Sup.  Ct.  1005,  35  L. 
Ed.  721;  Tiffany  on  Real  Prop.  (2d  Ed.)  p. 
2306. 

For  the  reasons  given  above,  we  afllrm  th;'* 
action  of  the  circuit  court  in  sustaining  the 
demurrer  to  the  bill  and  so  answer  the  ques- 
tion certified. 

Affirmed. 

(90  W.  Va.  24) 

CITY  OF  McMECHEN  et  al.  v.  WHEELING 

TRACTION  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  17,  1922.) 

fSyUabus  hy  the  Court j 

i.  Highways  ^=s>l05(2)— Where  part  of  high- 
way Is  used  as  a  street,  the  city,  and  not  the 
county.  Is  required  to  keep  It  In  safe  oondltlon 
for  travel. 

"V^en  the  Legislature  creates  a  municipal 
corporation  and  grants  it  power  to  open, 
grade,  and  maintain  public  streets  within  its 
corporate  limits,  such  parts  of  a  public  high- 
way as  may  be  within  such  corporate  limits 
as  are  adopted  by  said  municipal  corporation  as 
one  of  the  streets  thereof  become  a  public 
street  of  such  city,  and  the  primary  obligation 
to  maintain  the  same  in  a  reasonably  safe  con- 
dition for  travel  thereover  is  upon  the  munici- 
pal corporation,  and  not  upon  the  county  court 
of  the  county  wherein  such  municipal  corpora- 
tion Is  situate. 


^=9For  other  cases  see  same  topic  and  KET-NUMBBR  In  all  Key-Numbered  Dlsests  and  Indexes 
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2.  Highways  ^=> 1 05 (2)— Adoption  of  street  as 
highway  by  county  or  state  held  not  to  re- 
lieve oity  from  keeping  It  reasonably  safe. 

Where,  under  the  provision  of  the  road  law, 
the  county  or  state  authorities  adopt  a  dty 
street,  or  any  part  thereof,  as  a  part  of  one  of 
the  highways  of  the  state  or  county  the  city 
wherein  such  street  is  is  not  relieved  of  the 
duty  and  obligation  to  maintain  the  same  in  a 
reasonably  safe  condition.  The  effect  of  the 
adoption  of  such  a  street  by  the  state  or  coun- 
ty authorities  as  a  part  of  a  main  state  or 
county  road  is  simply  to  enable  the  state  or 
county  authorities  to  spend  the  state  or  county 
funds  thereon  to  make  it  reasonably  correspond 
in  its  condition  with  the  highway  or  high- 
ways with  which  it  connects  at  the  corporate 
limits  of  such  city. 

3.  Street  railroads  ^=>3 1— Franchise  obligation 
to  strengthen  bridges  limited  to  burden  of 
railway. 

A  condition  in  a  franchise  authorising  a 
street  railway  company  to  lay  its  tracks  over 
the  public  roads  of  the  county  which  requires 
it,  in  case  it  uses  any  of  the  county  bridges,  to 
strengthen  the  same,  properly  construed,  only 
requires  such  street  railway  company  to  so 
strengthen  such  bridges  as  to  relieve  the  county 
court  or  its  successor,  of  the  burden  cast 
thereon  by  the  construction  and  operation  of 
the  street  railway  thereover. 

4*  Street  railroads  ^=;^3I— Joint  obligation  to 
municipalities  to  strengthen  bridge  not  re- 
leased by  one. 

Where  the  common  corporate  line  of  two 
contiguous,  municipal  corporations  divides  a 
highway  bridge,  and  places  part  thereof  in  each 
of  such  municipal  corporations,  the  duty  to  sup- 
port and  maintain  said  bridge  is  joint  as  to  such 
municipal  corporations,  and  the  same  must 
be  maintained  in  a  reasonably  safe  condition  as 
a  whole;  and  where  a  street  car  company  op« 
erates  its  cars  over  such  a  bridge  under  a 
contract  requiring  it  to  strengthen  the  same, 
by  the  terms  of  which  contract  it  is  also  un- 
der other  obligations  in  regard  to  the  streets 
over  which  it  runs,  a  release  by  one  of  the 
municipal  corporations  of  the  obligation  of 
such  street  car  company  to  it  will  not  be  con- 
strued as  releasing  it  from  its  joint  obligation 
to  the  two  municipalities  to  strengthen  the 
bridge  so  used. 

5.  Street  railroads  ^==>3I— City  extending  lim- 
its to  include  bridge  may  enforce  railroad's 
contract  obligation  for  maintenance. 
A  valid  contract  made  by  a  county  court 
with  a  public  service  corporation  in  relation 
to  the  maintenance  of  a  highway  bridge*which 
is  used  by  such  public  service  corporation  in 
connection  with  its  use  by  the  general  public 
inures  to  the  benefit  of  a  city  whose  territorial 
limits  have  been  extended  so  as  to  include  such 
bridge,  and  may  be  enforced  by  such  city  by 
any  means  which  would  have  been  available  to 
such  county  court  for  its  enforcement  had  it 
not  been  included  in  the  corporate  limits  of 
such  city. 

Certified   Questions   from    Circuit    Court, 
Marshall  County. 


Application  by  the  City  of  McMechen  and 
others  for  a  writ  of  mandamus  against  the 
Wheeling  Traction  Company,  in  which  the  re- 
spondent's return  to  the  alternative  writ  of 
mandamus  was  found  insufficient,  and  ques- 
tions certified.  Reversed,  demurrer  to  re- 
turn overruled,  and  return  permitted  to  be 
filed. 

J.  C.  Simpson  and  Martin  Brown,  t>oth  of 
Moundsville,  for  plaintiffs. 

Ersklne,  Palmer  &  Curl,  of  Wheeling,  for 
defendant. 

RITZ,  J.  The  question  involved  on  this 
certificate  is  the  propriety  of  the  ruling  of 
the  circuit  court  holding  the  return  of  the 
respondent  to  an  alternative  writ  of  manda- 
mus to  be  insufl^cient. 

In  the  year  18U3  the  county  court  of  Mar- 
shall county  granted  to  the  predecessor  of 
the  respondent  a  franchise  authorizing  the 
construction  and  operation  of  a  street  rail- 
way over  the  public  road  leading  from  Ben- 
wood  in  said  county  of  Marshall  to  Mounds- 
ville, the-  county  seat  thereof,  which  con- 
tained, among  other  conditions  and  stipula- 
tions, the  following: 


4«1 


Whenever  the  said  railway  company  shall 
use  for  its  road  purposes  any  of  the  county 
bridges  the  said  company  shall  strengthen  the 
county  bridges  at  the  expense  of  said  company." 

Pursuant  to  such  authority  the  respond- 
ent's predecessor  constructed  its  street  rail- 
way over  the  county  road  between  Benwood 
and  Moundsville,  Between  these  two  cities 
said  county  road  crosses  a  stream  called  Mc- 
Mechen's  run  upon  an  Iron  bridge  which  had 
theretofore  been  construrted  by  the  county 
court,  and  the  street  car  company,  under  the 
authority  of  the  franchise,  laid  its  tracks 
across  this  bridge.  At  that  time  nothing  was 
done  by  the  street  car  company  in  the  way  of 
strengthening  the  bridge;  it  being  the  con- 
tention that  it  was  entirely  sufficient  to  sup- 
port the  railway  trafiic,  as  well  as  the  ordi- 
nary traflSc  thereover.  In  the  year  1895  the 
corporate  limits  of  the  city  of  Benwood  were 
extended  south  to  the  center  of  McMechen 
run,  thus  including  within  the  said  city  of 
Benwood  one- half  of  this  county  bridge. 
About  the  same  time  the  city  of  McMechen 
was  created  by  an  act  of  the  Legislature,  its 
northern  corporate  line  coinciding  with  the 
southern  corporate  line  of  the  city  of  Ben- 
wood, so  that  from  this  time  on  the  southern 
half  of  this  bridge  was  in  the  corporate 
limits  of  the  dty  of  McMechen,  and  the 
northern  half  thereof  in  the  corporate  limits 
of  the  city  of  Benwood.  The  street  railway 
was  operated  over  this  bridge  from  the  time 
It  was  put  In  operation  in  1S93  until  the 
year  1915  without  anything  being  done  in  the 
way  of  strengthening  the  bridge,  either  by 
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the  street  raflway  company  or  the  relators, 
the  cities  of  McMechen  and  Ben  wood.  In 
the  year  1915 -the  street  railway  company 
placed  under  its  tracks,  where  the  same 
cross  tills  bridge,  parallel  steel  girders,  and 
supported  these  girders  with  steel  posts,  in 
this  way  relieving  the  bridge  from  the  strain 
placed  thereon  by  the  operation  thereover  of 
the  respondent's  railway.  The  relators,  the 
cities  of  McMechen  and  Ben  wood,  contend 
that  it  was  the  duty  of  the  street  railway 
company  to  strengthen  the  entire  bridge. 
The  alternative  writ  of  mandamus  avers 
that  by  reason  of  the  operation  of  the  re- 
spondent's cars  over  the  bridge  before  any 
effort  was  made  to  strengthen  the  same  it 
had  become  weakened  and  insufficient  for 
travel  thereover  in  the  ordinary  w*ay,  and 
that  the  respondent  was  obliged,  hecanse  of 
the  provisions  of  the  franchise  above  quoted, 
to  make  the  bridge  sufficient  for  the  purpose 
for  which  it  was  intended.  Demand  was 
made  upon  It  that  it  strengthen  the  bridge 
with  that  end  in  view,  and,  the  respondent 
refusing  to  comply  with  this  demand,  this 
writ  of  mandamus  was  brought  to  compel  it 
to  perform  its  obligation  as  contended  for 
by  relators.  A  demurrer  to  the  alternative 
Tvrit  of  mandamus  was  overruled,  and  the  re- 
spondent filed  a  return  thereto. 

In  this  return  the  right  of  the  relators  to 
have  a  writ  of  mandamus  is  denied  upon  the 
ground  that  there  is  no  privity  of  contract 
between  the  relators  and  the  respondent  or 
its  predecessor,  the  contract  being  made  with 
respondent's  predecessor,  and  the  county 
court  of  Marshall  county  providing  for  the 
use  of  the  county  roads  of  that  county  by  re- 
spondent's predecessor ;  that  this  road  is  the 
main  road  between  the  city  of  Moundsvllle, 
the  county  seat  of  Marshall  county,  and  the 
city  of  Wheeling,  the  county  seat  of  Ohio 
county;  and  that  the  county  court  of  Mar- 
shall county  was  not  relieved  of  its  duty  and 
obligation  to  maintain  this  road  because 
parts  thereof,  including  this  bridge,  were  aft- 
erwards included  within  the  corporate  limits 
of  the  relators,  and  particularly  is  this  true 
in  view  of  the  fact  that  the  said  road  from 
Moundsvllle  to  Wheeling  has  been  designated 
as  one  of  the  main  or  class  A  roads  by  the 
county  court  of  said  county  of  Marshall; 
upon  the  further  ground  that  the  obligation 
of  the  contract  only  required  the  rei^ondent 
or  its  predecessor  to  strengthen  the  bridge 
so  far  as  it  might  be  necessary  to  strengthen 
the  same  because  of  the  use  thereof  by  re- 
spondent ;  that  until  the  year  1915  the  bridge 
was  entirely  adequate  for  all  of  the  uses 
made  of  it,  and  that  the  same  has  not  be- 
come weakened  or  unfit  for  use  by  reason  of 
any  strain  to  which  it  was  subjected  by  the 
respondent;  that  in  the  year  1915  the  re- 
spondent increased  the  size  and  weight  of 
Its  equipment,  for  which  reason  it  became 
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necessary  for  it  to  strengthen  this  bridge; 
that  it  thereupon  placed  the  steel  girders 
above  referred  to  under  Its  tracks  and  en- 
tirely relieved  the  bridge  of  the  weight  of 
the  tracks  and  the  cars  operated  thereover; 
that,  if  the  bridge  is  unfit  or  insufficient  for 
the  ordinary  traffic  thereover  at  this  time, 
it  is  not  because  of  any  strain  placed  thereon 
either  at  this  time  or  at  any  previous  time 
by  the  respondent,  hut  because  of  the  use 
thereover  of  very  heavily  laden  trucks  by 
others  using  the  highway,  and  that  respond- 
ent is  not  required  to  keep  the  bridge 
strengthened  so  as  to  make  it  sufficient  for 
this  use;  that  the  relator  the  city  of  Mo 
Mechen  cannot  in  any  event  have  any  relief, 
for  the  reason  that  It,  for  a  valuable  con- 
sideration, released  the  respondent  from  its 
obligation  under  the  franchise  above  referred 
to ;  and,  further,  that  any  relief  Is  barred  to 
either  of  the  relators  by  the  statute  of  limita- 
tions, which  is  pleaded  and  relied  upon.  The 
court  held  that  this  return  made  no  defense 
to  the  alternative  writ,  and  it  is  the  propriety 
of  that  ruling  that  Is  involved  here. 

[1]  The  respondent  Insists  that  the  bridge 
in  question  is  a  part  of  one  of  the  county 
roads  of  Marshall  county,  and  that  the  rela- 
tors are  under  no  obligation  to  keep  the  same 
in  good  order  or  repair.  It  insists  that  the 
constitutional  provision  by  which  county 
courts  are  authorized  and  empowered  to  reg- 
ulate and  control  county  roads  under  such 
regulations  as  may  be  prescribed  by  law  in- 
hibits title  relators  from  assuming  any  con- 
trol or  jurisdiction  over  this  bridge  incon- 
sist^it  with  the  duty  and  authority  of  the 
coimty  court  to  maintain  the  same  in  a  condi- 
tion maidng  is  reasonably  safe  for  travel  in 
the  ordinary  mode.  In  the  case  of  Gavender 
V.  City  of  Charleston,  iXi  W.  Ya..  tS64,  &^  S.  ifi. 
732,  it  was  dlsthictly  held  that  the  Legisla- 
ture had  authority  to  enlarge  the  limits  of  a 
municipal  corporation,  and  transfer  to  a  dty 
the  duty  of  maintenance  and  repair  of  a  pub- 
lic bridge  within  the  limits  of  the  city  as  so 
enlarged.  In  that  case  the  corporate  limits  of 
the  city  of  Qharleston  were  extended  so  as 
to  include  a  bridge  which  had  been  construct- 
ed by  the  county  of  Kanawha  as  a  part  of 
one  of  the  public  highways.  The  suit  was 
to  recover  damages  for  an  injury  sustained 
by  reason  of  the  bridge  toeing  unsafe  for 
txavel  in  the  ordinary  way,  and  the  liability- 
of  the  city  tlterefor  was  sustained.  It  is  in- 
sisted by  the  respondent  that  the  provision 
of  the  Constitution  in  regard  to  the  control 
of  county  roads  by  the  county  court,  being 
section  24  of  article  8,  is  not  referred  to  or 
passed  upon  in  that  decision.  The  decision 
in  the  Cav^ider  Case  is  a  well-considered 
one,  and  it  is  rather  violent  to  assume  that 
the  court  did  not  consider  a  provision  of  the 
fundamental  law  so  far  as  the  same  might 
be  applicable  ^o  the  case  presented  for  its 
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determination.  It  is  true  that  section  24  of 
article  8  provides  that  county  courts  shall 
have  the  power  to  establish  and  regulate 
roads,  ways,  and  bridges,  but  this  is  all  under 
such  regulations  as  may  be  provided  by  law. 
It  simply  means  that  the  county  courts  in 
this  regard  are  subject  to  such  legislative  en- 
actments as  do  not  contravene  any  provision 
of  the  Ck>nstitution.  Now,  as  was  held  in  the 
Oavender  Case,  whenever  a  public  road  is 
taken  within  the  limits  of  an  incorporated 
city,  town,  or  village  upon  .  which  is  con- 
ferred the  right  to  control  its  streets  and  al- 
leys, such  public  road  ceases  to  be  a  county 
road  and  becomes  one  of  the  streets  of  such 
incorporated  city,  town,  or  village,  and  such 
city,  town,  or  village  has  Imposed  upon  it 
the  duty  and  obligation  of  maintaining  such 
street  in  a  reasonably  safe  condition  for  the 
uses  for  which  it  is  intended.  As  to  the 
maintenance  of  such  roads,  and  as  to  the  re- 
sponsibility therefor,  the  primary  duty  Is 
cast  upon  the  municipal  corporation,  and  it 
may  be  said  that  by  the  act  of  the  Legisla- 
ture creating  a  municipal  corporation  it  has 
withdrawn  for  this  purpose  that  part  of  the 
territory  from  the  jurisdiction  of  the  county 
court 

[2]  Nor  do  we  think  there  is  more  merit  in 
the  contention  that  by  designating  the  high- 
way between  MoundsviUe  and  Wheeling  as  a 
class  A  road  under  authority  of  a  legislative 
act  the  county  court  thereby  assumed  full 
control  and  authority  thereover.  It  is  quite 
true  that  the  road  law  as  it  now  e;xists  au- 
thorizes state  and  county  authorities  to  es- 
tablish through  cities  and  towns  certain 
roads  as  main  county  or  state  roads.  This 
provision  is  not,  however,  one  withdrawing 
from  the  municipality  its  police  jurisdiction 
from  these  highways,  or  in  any  way  reliev; 
Ing  it  of  the  obligation  cast  upon  it  to  con- 
trol and  maintain  them.  It  simply  author- 
izes county  or  state  authorities,  when  they 
have  designated  such  roads  to  be  county  or 
state  highways,  to  spend  money  on  them  to 
keep  them  in  such  condition  as  the  state  or 
county  authorities  may  believe  to  be  desira- 
ble. It  was  realized  that  in  many  cases 
the  dty  or  town  authorities  did  not  maintain 
their  roads  and  streets  in  that  condition 
which  was  deemed  desirable,  and  the  legis- 
lative act  authorizing  county  and  state  au- 
thorities to  designate  some  of  the  streets  of 
a  city  or  town  as  part  of  a  state  or  county 
road  had  no  other  effect  than  to  enable  such 
state  or  county  authorities  to  spend  the  state 
or  county  funds  in  maintaining  them  in  such 
more  Improved  condition.  The  city  author- 
ities are  in  no  way  relieved  from  their  pri- 
mary obligation  to  maintain  such  roads  and 
streets  in  a  reasonably  safe  condition  for 
travel  thereover,  and  the  liability  of  such 
city,  should  an  injury  occur  because  of  the 
failure  to  keep  such  roads  and  streets  in 


such  reasonable  state  of  repair,  is  no  differ- 
ent than  it  would  have  been  had  the  acts 
enabling  the  state  and  county  authorities  to 
spend  the  money  on  such  roads  and  streets 
never  been  passed.  This  is  the  doctrine  of 
White  V.  CJounty  Court,  76  W.  Va.  727,  86  S. 
E.  765,  cited  and  relied  upon  by  the  respond- 
ent. It  is  not  intimated  in  that  case  that 
the  city  of  Princeton,  in  which  the  street 
there  involved  lay,  so  far  as  it  had  estab- 
lished the  same  as  a  public  street,  did  not 
have  the  same  responsibility  in  connection 
therewith  after  the  county  court  had  spent 
the  money  thereon  as  It  had  in  connection 
therewith  before  that  time. 

[3]  The  next  defense  insisted  upon  by  the 
respondent  involves  the  proper  construction 
of  the  provision  of  the  franchise  relied  upon. 
This  provision  we  have  above  quoted.  The 
relators  Insist  that  under  this  provisicm  the 
respondent  is  obliged  to  strengthen  this 
bridge  whenever,  the  same  becomes  insuffi- 
cient to  sustain  the  travel  thereover,  whether 
such  insufficiency  is  because  of  the  use  made 
thereof  by  the  respondent,  or  for  any  other 
reason,  and  evidently  tills  was  the  view 
taken  by  the  court  below;  while  the  re- 
spondent contends  that  this  language  re- 
quired it  only  to  see  that  no  additional  bur- 
den was  Imposed  upon  the  county  court  be- 
cause of  its  use  of  the  bridge.  It  insists  that 
the  language  creates  no  obligation  upcm  it  to 
strengthen  this  bridge  when  the  necessity  for 
such  strengthening  arises  from  the  increased 
weight  of  traffic  thereover  for  which  it  is  in 
no  sense  responsible.  It  occurs  to  us  that 
this  is  the  reasonable  interpretation  of  this 
provision.  This  bridge  was  in  existence  in 
the  year  1893,  when  the  franchise  was  grant- 
ed to  the  predecessor  in  title  of  the  respond- 
ent. At  that  time  it  was  sufficient  for  the 
purpose  for  which  it  was  constructed,  and 
not  only  for  that  purpose,  but  for  many  years 
it  supported  the  tracks  and  equipment  of  the 
respondent  without  any  strengthening  there- 
of. The  allegation  of  the  return  Is  that  in 
the  year  1915  the  respondent  deemed  it  neces- 
sary to  strengthen  the  bridge  and  relieve  it 
entirely  of  any  strain  because  of  the  opera- 
tion of  its  railroad  thereover,  and  that  no 
weakening  of  the  bridge  had  happened  up  to 
that  time  by  reason  of  its  use  by  the  respond- 
ent, and  that,  if  the  bridge  has  since  become 
weakened  and  insufficient,  it  is  because  of 
the  use  thereof  by  heavy  motortrucks  and 
other  travel  thereover.  If  this  should  turn 
out  to  be  the  fact,  then  we  do  not  think  there 
is  any  duty  upon  the  resiwndent  to  strength- 
en the  bridge  to  meet  these  requirements.  It 
would  be  giving  to  the  language  used  a 
rather  extended  meaning  to  say  that  the  re- 
spondent is  under  the  obligation  to  keep  this 
bridge  strong  enough  to  sustain  any  traffic 
that  it  may  be  desired  to  conduct  thereover 
at  any  time  in  the  futura    Because  of  the 
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increase  of  population  and  commercial  ac- 
tivity the  traffic  at  this  point  may  become  so 
^ense  that  in  order  for  its  proper  handling 
this  bridge  would  be  required  to  sustain 
many  hundreds  of  heavy  trucks  at  the  same 
time,  and  can  it  be  said  that  the  respondent 
assumed  the  obligation  to  make  it  strong 
-enough  for  this  purpose?  At  the  time  the 
contract  was  made  the  bridge  was  in  a  rural 
•community.  Since  that  time  it  has  become  a 
link  in  two  prosperous  and  thriving  cities, 
and  no  doubt  the  traffic  thereover,  not  only  be^ 
cause  of  the  increase  in  commercial  activity 
in  the  vicinity,  but  because  of  the  increase 
in  the  weight  of  the  vehicles  using  the  same, 
imposes  a  strain  upon  the  structure  many 
times  greater  than  that  which  existed  at  the 
time  the  contract  was  entered  into.  It  was 
not  the  intention  of  the  respondent  or  its 
predecessor  to  assume  the  obligation  to  take 
care  of  this  increased  burden,  but  only  to  see 
that  the  other  contracting  party  was  not 
obliged  to  increase  the  strength  of  the  bridge 
because  of  its  use  by  the  respondent.  The  al- 
ternative writ  charges  that  the  respondent 
operated  its  cars  over  this  bridge  when  the 
same  was  insufficient  Iq  strength  for  the  pur- 
pose, and  thereby  so  weakened  it  that  it  is 
now  unsafe  for  the  ordinary  travel  there- 
over. This  allegation  is  denied  by  the  re- 
spondent, and  it  asserts  that  not  only  had  its 
use  of  the  bridge  not  weakened  it  before  it 
bad  strengthened  the  same  under  its  tracks, 
but  it  is  now  relieved  of  any  strain  from  its 
use  thereof.  The  rights  of  the  parties  de- 
pend upon  the  answer  to  the  issue  of  fact 
thus  made.  We  think  this  part  of  the  return 
presents  a  good  defense  to  the  writ,  and  the 
court  below  should  have  so  held. 

[4,  6]  The  return  further  makes  defense  to 
the  writ  upon  the  ground  that  the  dty  of  Mc- 
Mechen,  by  its  common  council,  for  a  valu- 
able consideration,  released  the  respondent 
from  all  of  its  obligation  to  said  city  arising 
under  the  terms  of  the  franchise  above  re- 
ferred to.  It  is  said  that  this  allegation  of 
the  return  makes  no  defense  to  the  writ  be- 
cause it  does  not  appear  that  the  parties  who 
executed  a  receipt  which  is  filed  with  the  re- 
turn were  authorized  to  release  the  respond- 
ent. We  do  not  think  there  is  anything  in 
this  contention.  The  return  avers  that  for  a 
valuable  consideration  the  council  of  the  city 
and  a  committee  duly  authorized  thereto 
made  the  contract  of  release,  and  a  receipt  is 
filed  showing  payment  of  part  of  the  consid- 
eration therefor.  If  it  should  turn  out  that 
this  action  was  not  taken  by  the  proper  au- 
thorities, of  course  the  release  would  be  of  no 
effect,  but  the  return  alleges  that  the  proper 
authorities  did  make  it,  and  this  fact,  if 
challenged,  must  be  proved  the  same  as  any 
other  fact  relied  upon. 

There  is  another  reason,  however,  not  urged 
by  counsel,  which  to  our  minds  would  make 


inapplicable  to  the  bridge  in  question  any 
release  made  by  one  of  the  relators.  It  will 
be  borne  in  mind  that  this  bridge  connects 
the  cities  of  McMechen  and  Benwood;  one- 
half  th^eof  being  in  each  of  said  cities. 
Could  a  release  by  one  of  these  cities  of  the 
obligation  of  the  respondent  under  the  fran- 
chise to  it  be  said  to  apply  to  its  obligation 
to  strengthen  this  bridge?  We  think  not,  for 
this  reason:  Neither  of  said  cities  can  be 
considered  as  the  owner  of  any  particular 
part  of  said  bridge.  The  bridge  is  a  whole ; 
it  is  a  unit.  The  obligation  of  the  respond- 
ent to  strengthen  It  is  to  strengthen  all  of  it 
if  it  should  need  such  strengthening.  The 
obligation  of  the  cities  of  McMechen  and  Ben- 
wood  is  to  maintain  this  bridge  in  a  reason- 
ably safe  condition  all  the  way  across.  This 
obligation  cannot  be  divided.  If  the  dty  of 
McMechen  maintained  the  bridge  in  good  or- 
der out  to  the  middle  of  the  stream,  and  it 
was  allowed  to  become  dangerous  for  the 
other  half  of  the  way,  it  could  not  be  said 
that  any  part  of  the  bridge  was  in  a  safe 
condition  for  travel  In  the  ordinary  way. 
The  suit  proceeds  in  the  names  of  both  of  the 
dties  upon  the  theory  that  their  obligation  to 
maintain  the  bridge  is  joint,  and  we  think 
this  is  correct  The  obligation,  therefore,  of 
the  street  railway  company,  under  the  condi- 
tions that  now  exist.  Is  not  to  dther  of  said 
cities,  but  it  Is  a  joint  obligation  to  both  of 
them  to  strengthen  this  bridge  in  its  entirety, 
and  a  release  to  one  of  them  of  its  obligation 
to  that  one,  under  the  franchise  contract, 
would  not  release  it  from  its  joint  obligation 
to  both  of  them  in  regard  to  tliis  bridge,  nor 
could  it  be  considered  for  a  moment  that  the 
parties  had  such  a  joint  obligation  in  mind 
when  the  release  set  up  and  relied  upon  was 
executed.  We  do  not  think,  therefore,  that 
this  attempted  defense  is  of  any  avail  to  the 
respondent. 

The  respondent  also  insists  that  the  rela- 
tors are  not  entitled  to  the  relief  asked  for 
the  reason  that  the  contract  which  is  the 
basis  of  relators'  suit  was  between  resi)ODd- 
ent  and  the  county  court  of  Marshall  county, 
and  that  relators,  not  being  parties  thereto, 
cannot  have  the  benefits  or  advantages  aris- 
ing therefrom.  There  is  no  merit  in  this 
contention.  The  contract  was  made  for  the 
benefit  of  the  governmental  agency  charged 
with  the  duty  of  maintaining  the  roads  and 
bridges,  and  when,  by  an  act  of  the  legisla- 
ture, this  agency  was  changed  and  the  duty 
cast  upon  the  relators,  they  became  the  suc- 
cessors of.  the  county  court  so  far  as  the 
maintenance  of  this  bridge  is  concerned,  and 
entitled  to  the  advantage  of  all  contracts 
made  by  their  predecessor  in  relation  thereto. 
In  making  the  contract  referred  to  the  coun- 
ty court  was  performing  a  governmental 
function,  and,  when  another  agency  was  sub- 
sequently charged  with  the  duty  which  there- 
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tofore  devolved  upon  the  county  court,  such 
substituted  agency  simply  stepped  into  the 
position  tlieretofore  occupied  by  the  county 
court  and  became  entitled  to  all  lawful 
means  theretofore  used  by  its  predecessor  in 
the  performance  of  the  governmental  func- 
tion charged  upon  it    28  Cyc.  220. 

Nor  Is  the  defense  of  the  statute  of  limita- 
tions as  the  same  is  set  up  and  relied  upon 
any  real  defense.  According  to  the  construc- 
tion of  the  contract  which  we  have  adopted, 
the  obligation  of  the  respondent  to  strength- 
en the  bridge  only  arose  when  there  was  ne- 
cessity therefor,  and  consequently  no  right 
of  action  would  accrue  against  it  until  that 
time.  The  language  of  the  return  relying 
upon  the  statute  of  limitations  simply  is 
that,  because  the  respondent  has  used  the 
bridge  since  1893  without  being  sued,  the 
statute  of  limitations  now  relieves  it  of  fur- 
ther liability.  The  facts  stated  may  be  en- 
tirely true,  but  still  the  statute  of  limitations 
have  no  application.  There  is  no  allegation 
that  the  cause  of  action  arose  more  than  10 
years  before  suit  brought,  nor  do  the  facts 
alleged  amount  to  this,  so  that  we  are  not 
called  upon  to  say  whether  the  statute  of 
limitations  would  or  would  not  be  a  defense. 
It  may  be  that  the  duty  to  strengthen  the 
bridge,  if  it  ever  arose,  is  a  continuing  one, 
and  binds  the  respondent  at  all  times,  re- 
gardless of  when  it  first  violated  it 

It  follows  from  what  we  have  said  that  the 
return  tendered  by  the  respondent  makes  a 
good  defense  to  the  alternative  writ,  and 
the  action  of  the  court  in  holding  that  it 
made  no  defense  thereto  was  error.  We  will 
reverse  that  action,  permit  the  retnrn  to  be 
filed,  and  certify  this  result  to  the  circuit 
court  of  Marshall  county  for  such  further 
proceedings  in  the  cause  as  may  be  appro- 
priate. 


(90  W.  Va.  21) 

McMECHEN  et  al.  v.  BALTIMORE  &  O.  R. 

CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  17,  1022.) 

(Syllabus  by  the  Court,) 

1.  Pleading  ($=>254— Where  amenited  declara- 
tion incorporates  a  new  cause  of  action,  ob- 
jection thereto  must  be  made  in  proper  time, 
and  cannot  bo  considered  on  demurrer. 

Where  an  amended  declaratiou  incorporates 
a  cause  alleged  to  be  new  and  distinct  from 
that  set  out  in  the  original  declaration,  objec- 
tion thereto  must  be  made  in  proper  time  and 
manner;   it  cannot  be  considered  on  demurrer. 

2.  Moot  question  not  decided. 

Where  such  declaration  is  filed  over  such 
objection  seasonably  made,  or  upon  refusal  of 
a  motion  to  strike  out,-  does  the  appellate  court 


have  jurisdiction  to  review  upon  certificate  un- 
der section  1,  c.  135,  Code  Supp.  1918  (sec 
4981)  ?    Mooted,  but  not  decided. 

3.  Pleading  <$=»  1 93 (6)— Duplicity  In  declaration 
is  not  ground  for  demurrer. 

Duplicity    in    a    declaration    is    no    longer 
ground  for  demurrer  to  it  in  this  state. 

Case  Certified  from  Circuit  Court,  Mar- 
shall County. 

Action  by  Alcinda  C.  McMechen  and  others 
against  the  Baltimore  &  Ohio  Railroad  Com- 
pany, in  which  a  demurrer  to  the  declara- 
tion was  overruled,  and  the  case  certified  for 
review.    Afnrmed. 

James  W.  Ewing  and  T.  S.  Riley,  both  of 
Wheeling,  for  plaintiffs. 

A.  L.  Hooton,  of  Moundsville,  and  Frank 
W.  Neshitt,  of  Wheeling,  for  defendant. 

LIVELY,  J.  The  trial  court  has  certified 
for  review  its  action  in  overruling  a  demur- 
rer to  the  amended  declaration. 

Neither  the  original  declaration  nor  the 
demurrer  to  the  amended  declaration  appear 
in  the  certified  record.  We  have  only  a  copy 
of  an  amended  declaration  and  the  order  of 
the  circuit  court  as  of  the  10th  day  of  June, 
1921,  overruling  a  demurrer  thereto. 

From  the  briefs  filed  we  learn  that  in  the 
original  declaration  plaintiffs  averred  own- 
ership in  a  certain  tract  of  land  in  the  city 
of  Benwood  containing  11  acres,  the  western 
side  of  which  joined  the  right  of  way  of  de- 
fendant's railway,  and  were  also  the  owners 
of  lot  No.  13  in  Marylinn,  also  in  said  city, 
and  which  lot  also  abutted  upon  defendant's 
right  of  way ;  that  in  the  year  1914  the  de- 
fendant unlawfully,  knowingly,  and  willfully 
entered  upon  said  tract  and  upon  said  lot, 
and  from  time  to  time  and  from  day  to  day 
dug  into  said  tract  and  lot,  and  removed  and 
carried  away  large  quantities  thereof,  and 
by  reason  thereof  caused  other  portions  of 
each  of  said  parcels  to  slip,  fall,  and  wash 
away,  thereby  rendering  the  tract  unfit  for 
cultivation  or  other  useful  purpose,  and  the 
lot  unfit  for  any  useful  purpose.  In  the 
amended  declaration  before  us  the  same 
cause  of  action  is  set  up,  to  which,  in  the 
only  count  therein,  is  added  an  allegation  of 
like  ownership  in  another  tract  of  IC  acres 
lying  between  the  right  of  way  of  defendant 
(and  abutting  thereon)  and  the  Ohio  river, 
and  bounded  on  the  south  by  an  extension  of 
Fourth  street  in  the  city  of  McMechen  and 
on  the  north  by  the  center  line  of  McMechen 
run,  and  which  tract  of  16  acres  was  also,  on 
the  same  date  and  times,  damaged  by  de- 
fendant by  filling  it  with  cinders  and  other 
refuse  from  defendant's  railroad  tracks  and 
right  of  way,  rendering  large  portions  there- 
of unfit  for  cultivation  or  other  useful  pur- 
pose. 


6s»For  other  cases  see  same  topic  and  KBY-NUMBBiR  in  aU  Key-Numbered  Digests  and  Indexes 
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[1]  Neither  the  briefs  nor  the  record  dis* 
doses  that  objection  was  made  to  the  filing 
of  the  amended  declaration  at  any  time  or 
In  any  manner.  If  the  amended  declaration 
Introduces  a  new  cause  of  action  after  the 
appearance  of  defendant,  objection  must  be 
made  to  the  filing  thereof  in  proper  time 
and  manner.  Flndley  v.  Railway  Co.,  76 
W.  Va.  747,  87  S.  B.  198;  Mankin  v.  Jones, 
68  W.  Va.  422,  (d9  S.  B.  981.  A  demurrer  was 
Interposed  to  the  amended  declaration  only, 
and  no  objection  or  exception  seems  to  have 
been  made  to  the  filing  thereof.  The  argu- 
ment here  is  based'  upon  the  assertion  that 
the  demurrer  to  the  amended  declaration 
should  have  been  sustained  because  it  sets 
up  a  new  cause  of  action  dlsUnct  from  that 
set  out  in  the  original  declaration.  We  can 
only  look  to  the  amended  declaration;  it  la 
all  that  we  hare  before  us.  If  the  original 
declaration  had  been  copied  in  the  record 
and  certified,  could  we  pass  upon  this  con- 
tention, no  objection  having  been  made  to 
the  amendment? 

"Objection  on  the  ground  that  the  amend- 
ment constituted  a  departure  from  the  original 
cause  of  action,  or  because  it  introduced  a  new 
and  different  cause  of  action,  was  not  made,  and 
the  question  does  not  arise  on  demurrer."  Rob- 
erts V.  United  Fuel  Gas  Co..  84  W.  Va.  368, 
99  S.  B.  549,  citing  31  Cyc.  463. 

The  demurrer  applies  only  to  the  amend- 
ed declaration.  The  sufficiency  of  its  aver- 
ments alone  can  be  considered;  and  the 
question  of  the  introduction  of  a  new  cause 
of  action  therein  is  not  reached  by  the  de- 
murrer. Where  an  amended  declaration 
makes  no  reference  to  the  original,  the  lat- 
ter is  considered  as  abandoned.  Bartley  v. 
Western  Maryland  Co.,  81  W.  Va.  795,  95 
S.  B.  443;  ShalTer  v.  Security  Trust  Co.,  82 
W.  Va.  618,  97  S.  B.  290. 

[2]  This  brings  us  to  another  question,  not 
essential  here.  If  the  record  showed  objec- 
tion to  the  filing  of  the  amended  declaration 
because  of  introduction  therein  of  another 
and  different  cause  of  action  from  that  on 
which  the  original  was  predicated,  on  a  mo- 
tion to  strike  out  for  that  reason,  would  the 
action  of  the  court  thereon  be  cognizable  up- 
on certification  to  this  court? 

"Any  question  arising  upon  the  sufficiency  of 
a  summons  or  return  of  service  or  challenge  of 
the  sufficiency  of  a  pleading,  ♦  ♦  ♦  may,  in 
the  discretion  of  the  court  in  which  it  arises, 
and  shall,  on  the  joint  application  of  the  par- 
ties to  the  suit  in  beneficial  interest,  be  cer- 
tified by  it  to  the  supreme  court  of  appeals 
for  its  decision,"  etc.  Section  1,  c.  135,  Code 
Supp.  1918  (sec.  4981). 

We  are  inclined  to  the  view  that  a  motion 
to  strike  out,  or  an  objection  to  the  filing  be- 
cause of  the  introduction  of  new  matter,  does 
not  challenge  the  sufficiency  of  the  plead- 
ing, and  this  court  has  no  jurisdiction  to  re- 


view, under  the  statute  quoted.  Tyler  v. 
Wetzel,  85  W.  Va.  378,  101  S.  E.  726.  But, 
as  this  question  does  not  arise,  neither  mo- 
tion to  strike  nor  objection  to  filing  having 
been  made,  it  is  a  query  suggested,  and  one 
not  decided  upon. 

[3]  As  heretofore  stated,  the  only  question 
certified  here  is  the  sufficiency  of  the  amend- 
ed declaration,  to  which  the  demurrer  is 
general,  so  far  as  the  record  certified  is 
concerned.  But  the  briefs  agree  that  the 
demurrer  set  out: 

**That  the  said  amended  declaration  is  fa- 
tally defective  in  that  it  sets  forth  in  one  sin- 
gle count  two  separate  and  distinct  causes  of 
action  and  seeks  recovery  on  both  of  them.* 


>f 


Duplicity  in  a  pleading  is  no  longer  ground 
for  demurrer  in  this  state.  Upon  this  point 
Judge  Poffenbarger  says: 

"Duplicity  is  a  mere  formal  defect  constitut- 
ing ground  of  special  demurrer  at  common  law, 
and,  as  the  special  demurrer  has  been  abolish- 
ed by  statute  in  this  state,  there  is  no  form  of 
demurrer  by  which  these  counts  can  be  attack- 
ed on  the  ground  of  duplicity.  Code,  c.  125, 
§  29."  Farmers'  &  Merchants'  Bank  v.  King- 
wood  National  Bank,  85  W,  Va.  371,  101  S. 
E.  734. 

We  conclude  that  tlie  amended  declara- 
tion is  sufficient,  and  that  the  demurrer 
thereto  was  properly  overruled;  and  so  an- 
swer the  question  certified 

Affirmed. 


(90  w.  Va.  1) 
BALTIMORE  &  O.  R.  CO.  v.  PUBLIC  SERV- 
ICE  COMMISSION  et  ai.    (No.  4495.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  17,  1922.) 

(Syllabus  hy  the  Court.) 

1.  Public  service  commissions  ^=>I2,  14 — Par- 
ty participating  In  inquiry  cannot  complain 
of  lack  of  notice  or  departure  from  pleadings. 

The  Public  Service  Commission,  in  a  pro- 
ceeding before  it  within  its  jurisdiction,  is  not 
confined  to  the  immediate  scope  of  the  plead- 
ings. It  may  enlarge  the  scope  of  the  inquiry; 
and  where  the  party  whose  interests  are  af- 
fected was  before  the  Commission,  participated 
in  the  inquiry,  and  made  full  defense,  it  can- 
not complain  of  the  lack  of  notice  of  the  pro- 
ceeding or  of  a  departure  from  the  pleadings, 
if  the  action  of  the  Commission  was  within 
the  scope  of  such  inquiry. 

2.  Railroads  ^==>225-70rder  for  switch  held  not 
objectionable  for  want  of  notice. 

Where  a  private  manufacturer  made  ap- 
plication by  petition  to  the  Public  Service  Com- 
mission, praying  that  the  defendant  railroad 
company  be  required  to  establish  a  siding  or 
switch  for  the  use  of  the  applicant,  and  the 
defendant  files  its  answer,  and  both  applicant 
and  defendant  proceed  before  the  Commission 
to  take  evidence  as  to  the  reasonable  neces- 


^s^For  other  eases  ses  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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sity  of  a  public  Ming  or  switch  at  the  point 
Jesignated,  and  upon  final  hearing  the  Commis- 
fiion  orders  defendant  to  furnish  certain  sup- 
plies and  perform  part  of  the  work,  as  its 
proportion  of  the  cost  of  constructing  such 
siding,  and  upon  completion  thereof  to  operate 
such  switch  for  the  use  of  the  public  generally, 
the  defendant  cannot  complain  of  want  of  no- 
tice or  of  opportunity  to  be  heard. 

3.  Publio  service  commissions  ^=:»32— Findings 
based  on  evidence  will  not  be  disturbed  by 
Supreme  Court. 

Findings  of  fact  by  the  Public  Service  Com- 
mission, based  upon  evidence  to  support  them, 
will  not  be  disturbed  upon  appeal  to  this  court. 

4.  Constitutional  law  (e=>297— Railroads  <Ss9 
225— Switch  for  public  use  constructed  at 
expense  of  railroad  and  private  corporation 
not  a  private  one. 

Where  the  Public  Service  Commission  re- 
quires a  railroad  company  to  contribute  a  por- 
tion of  the  cost  of  constructing  a  side  track  or 
switch  for  the  use  of  the  public  generally,  in 
connection  with  its  main  track,  the  fact  that 
the  remainder  of  the  cost  is  to  be  borne  by  a 
private  corporation  does  not  make  the  side 
track  a  private  one,  nor  is  it  a  taking  of  the 
railroad  company's  property  for  private  use, 
contrary  to  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States. 

5.  Constitutional  law  ^=>297— Eminent  domain 
^=>2(8)— Compelling  railroad  to  furnish  rea- 
sonably adequate  public  facilities  held  not 
taking  of  Its  property  without  compensation. 

An  enforced  discharge  by  a  railroad  com- 
pany of  its  duty  to  provide  reasonably  ade- 
quate facilities  for  serving  the  public  does  not 
amount  to  a  taking  of  property  without  com- 
pensation, contrary  to  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States 
or  the  Constitution  of  West  Virginia,  merely 
because  it  is  attended  with  some  expense. 

The  Sutton  Chemical  Company  applied  to 
the  Public  Service  Commission  for  an  order 
to  compel  the  Baltimore  &  Ohio  Railroad 
Company  to  construct  a  certain  switch  or 
siding,  and  the  Commission  issued  the  order 
applied  for,  and  the  Railroad  Company  filed 
its  petition  against  the  Commission  for  sus- 
pension of  snch  order.  On  motion  to  suspend 
order.  Motion  denied,  relief  refused,  and 
petition  dismissed. 

Conley  &  Johnson,  of  Charleston,  for  peti- 
tioner. 

Dulin  &  Davis,  of  Sutton,  for  respondent 
Sutton  Chemical  Go. 

MEREDITH,  J.  The  Sutton  Chemical 
Company,  a  manufacturer  of  hard  wood 
chemicals  and  lumber,  with  its  principal 
place  of  business  at  Sutton,  Braxton  county, 
made  application  to  the  Public  Service  Com- 
mission to  comfpel  the  Baltimore  &  Ohio 
Railroad  Company  to  construct  a  switch  or 
siding  at  Bear  Creek,  on  defendant's  main 
line  in  said  county,  alleging  that  the  appli- 
cant owns  a  large  amount  of  chemical  wood 


at  that  point,  which  it  was  unable  to  ship 
to  its  plant  unless  a  railroad  switch  or  siding 
should  be  placed  at  the  mouth  of  Bear  creek 
connecting  with  defendant's  railroad,  that  a 
large  amount  of  this  wood  was  ready  for 
shipment  and  a  large  amount  remained  to 
be  cut,  that  applicant  had  at  least  100  car- 
loads of  chemical  wood  under  contract,  with 
one-half  cut  and  ready  for  shipment,  and 
that  with  a  switch  or  siding  at  that  point  the 
amount  could  be  increased  to  600  or  700  car- 
loads, and  that  without  such  switch  or  sidinjc 
it  is  not  possible  to  load  said  chemical  wood 
on  cars,  and  that  applicant  would  be  greatly 
damaged,  in  addition  to  the  loss  of  a  great 
amount  of  wood,  and  that  the  defendant 
refuses  to  permit  the  applicant  to  use  its 
main  track,  that  being  the  only  track  there 
for  loading  purposes,  on  reasonable  terms, 
and  that  by  placing  said  switch  or  siding  the 
defendant  would  not  only  have  the  benefit 
of  the  shipment  of  wood  and  lumber  to  appli- 
cant's plant,  but  would  also  have  the  benefit 
of  shipping  the  manufactured  products  of 
the  wood  over  its  road  to  their  final  destina- 
tion. 

The  defendant  filed  an  answer  denying 
knowledge  of  applicant's  material  then  rendy 
for  shipment  or  of  the  necessity  for  a  siding, 
or  of  the  advantage  which  might  result  to  the 
applicant  from  the  construction  of  such  sid- 
ing, and  also  denied  that  it  had  refused  to 
grant  applicant  a  siding  connection  at  Bear 
Creek  or  at  any  other  point,  and  averred 
that  it  had  advised  applicant  of  its  willing- 
ness to  consider  an  application  for  a  siding, 
and,  if  the  physical  conditions  would  permit, 
to  arrange  for  the  construction  of  a  siding 
on  terms  similar  to  those  under  which  the 
siding  at  Spread,  W.  Va.,  was  constructed 
for  the  use  of  the  applicant '  It  also  denied 
that  without  such  siding  the  applicant  could 
not  load  its  material  on  cars,  and  averred 
that  it  had  published  a  tariff  providing 
charges  for  loading  or  unloading  on  the  main 
track,  but  to  avoid  accidents  or  delays  to 
trnfllc  it  is  necessary  to  restrict  such  loading 
and  to  permit  the  same  to  be  performed  only 
on  the  authority  of  defendant's  division  su- 
perintendent. It  further  denied  that  it  had 
violated  any  of  the  laws  of  the  state  relating 
to  its  business  as  a  ccnnmon  carrier,  and 
averred  that  the  petition  does  not  present 
a  case  cognizable  by  the  Commission. 

A  full  hearing  was  had  before  said  Com- 
mission, evidence  was  taken  on  behalf  of 
applicant  and  defendant,  and  on  the  7th  day 
of  November,  1921,  the  Commission  entered 
an  order  requiring  the  defendant  forthwith 
to  establish,  construct,  and  maintain  at  Bear 
Creek  between  Sutton  and  Gassaway,  on  the 
line  of  its  railroad,  a  siding  or  spur  track  of 
the  capacity  of  at  least  two  cars  connecting 
with  said  railroad,  subject  to  the  following 
I  terms  and  conditions: 


^=9For  other  cases  see  same  topic  and  KBY-NUMBER  in  aU  Key-Numbered  DIsests  and  Index< 
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(1)  The  complainast  shall,  at  its  own  ex-^  and  especially  so  in  view  of  the  fact  that  the 


M 


peDse,  make  such  cots  and  fills  and  do  snch 
other  grading  as  may  be  necessary  for  the 
construction  of  said  siding  or  spur  track,  and 


defendant  was  present  by  counsel  during  the 
taking  of  the  testimony  and  Introduced  evi- 
dence in  its  own  behalf  upon  the  issue  raised. 


shall  furnish  to  the  defendant  the  switch  ties  !  ^^  ^j^.^^  ^^  defendant  to  aid  in  the  installa- 


and  cross-ties  necessary  for  the  construction 
thereof,  all  according  to  plans  and  specifica- 
tions therefor  to  be  furnished  by  the  defend- 
ant's engineer  to  the  said  complainant. 

**(2)  When  said  grade  is  completed  and  ties 
furnished,  the  defendant  shidl  furnish  all  nec- 
essary frogs,  switches,  and  rails,  and  lay  and 


tion  of  this  public  siding. 

The  Commission  has  the  right,  not  only  to 
hear  complaints  brought  before  it  by  inter- 
ested parties,  but  may  initiate  inquiries  on 
its  own  nfotion.  It  is  not  confined  in  pro- 
ceedings before  it  to  the  immediate  scope  of 


connect  the  same  to  its  main  line  at  said  point.  I  the  pleadings  which  may  be  filed.     It  may 
"(3)  When  said  siding  shall  have  been  com-  j  enlarge  the  scope  of  the  inquiry,  and  where 
pleted,  it  shall  be  used  and  operated  by  the  i  parties  to  be  affected  are  before  it,  and  par- 


said  defendant  as  a  commercial  siding  for  the 
use  of  the  public  generally  until  the  further 
order  of  the  Commission. 

"(4)  In  case  any  dispute  shall  arise  between 
the  complainant  and  the  defendant  as  to  the 
location  of  said  siding,  or  as  to  the  character 
of  the  grading,  or  materials  necessary  there- 
for, or  as  to  any  other  matter  or  thing  pertain- 
ing thereto,  such  dispute  shall  be  submitted  to 
this  Commission  for  its  determination  and  set- 
tlement." 

The  defendant  presented  its  petition  to  this 
court  praying  for  a  suspension  of  said  order. 
In  challenging  the  order,  defendant  relies 
upon  two  main  grounds: 

[1]  First  That  applicant's  petition  Is  for 
a  private  or  Industrial  siding,  while  the 
siding  ordered  by  the  Commission  Is  to  be 
used  and  operated  by  the  defendant  as  a 
commercial  siding  for  the  use  of  the  public 
generally,  the  defendant  complaining  that 
there  was  no  issue  before  the  Commission  as 
to  the  necessity  of  a  commercial  or  public 
siding,  and  that  consequently  it  had  no  notice 
that  the  Commission  would  pass  upon  the 
need  of  a  public  siding. 

In  replying  to  this  objection,  the  record 
shows  that  the  defendant  appeared  by  coun- 
sel, cross-examined  the  applicant's  witnesses, 
and  adduced  testimony  in  its  own  behalf  as 
to  the  public  necessity  of  a  siding  at  this 
point  Practically  all  of  the  testinfony  ad- 
duced both  for  the  applicant  and  the  defend- 
ant is  upon  this  phase  of  the  case;  so  that 
the  defendant  can  hardly  say  that  it  had  no 
actual  notice  of  the  real  issue  before  the 
Commission ;  but  the  statute  (section  2,  c.  160 
[sec.  637],  of  the  Code),  provides  that : 

"In  the  investigation,  preparations  and  hear- 
ing of  cases,  the  Commission  may  not  be  bound 


ticipate  in  such  inquiry  and  make  full  de- 
fense, they  cannot  complain  of  a  departure 
from  the  pleadings.  This  view  is  sustained 
by  the  Supreme  Court  of  the  United  States 
in  the  case  of  C,  H.  &  D.  Ry.  Co.  v.  I. 
C,  C,  206  U.  S.  142,  27  Sup.  Ct.  648,  51  L. 
Ed.  995.    It  was  there  held  that: 

'*The  Interstate  Commerce  Commission,  in 
making  an  investigation  of  a  complaint  filed 
by  soap  manufacturers  as  to  the  freight  rate 
for  common  soap  promulgated  in  a  classifica- 
tion adopted  to  govern  in  official  classification 
territory,  had  the  power,  in  the  public  inter- 
est, unembarrassed  by  any  supposed  admis- 
sions contained  in  the  complaint,  to  consider 
the  whole  subject,  and  the  operation  of  the 
classification  in  the  entire  territory,  and  also 
how  far  its  going  into  effect  would  be  just  and 
reasonable,  would  create  preferences,  or  would 
enstender  discrimination." 

[2,8]  Second.  The  defendant  complains 
that  said  order  is  arbitrary,  unjust,  and  un- 
fair to  the  defendant,  violates  its  legal  rights, 
establishes  an  unlawful  preference  between 
commercial  shippers  upon  its  line,  and  is 
beyond  the  power  of  the  Commission,  and 
the  order  requires  the  defendant  to  expend  a 
large  sum  of  money  without  any  hope  of 
return  thereon,  effecting  a  confiscation  of  the 
defendant's  property,  and  taking  its  property 
without  due  process  of  law,  in  direct  contra- 
vention of  the  Constitutions  of  the  United 
States  and  of  the  state  of 'West  Virginia. 

If  in  fact  the  Commission  is  justified  in 
establishing  or  requiring  the  defendant  to 
establish  a  commercial  or  public  siding  at 
the  point  named,  then  in  no  sense  can  its 
action  be  adjudged  arbitrary,  unjust,  or  un- 
fair to  the  defendant,  nor  does  it  violate  the 
defendant's   legal   rights,   nor  establish   an 


by  the  strict  technical  rules  of  pleadmg  and  i  unlawful    preference    between    commercial 


evidence,  but  in  that  behalf  it  may  exercise 
such  discretion  as  will  facilitate  their  efforts 
to  understand  and  learn  all  the  facts  bearing 
upon  the  right  and  justice  of  the  matters  be- 
fore them." 

In  view  of  the  liberal  provisions  of  the 
statute  providing  for  Informal  pleadings  and 
the  great  liberality  in  the  evidence  which 
may  be  heard  by  the  Commission,  the  court 
is  of  the  opinion  that  the  i>olnt  is  not  well 
taken,  and  that  the  Commission  had  the 
right  under  the  circumstances  of  the  case, 


shippers  upon  its  lines,  nor  is  it  beyond  the 
power  of  the  Commission,  because  the  stat- 
ute expressly  gives  to  the  Commission,  under 
section  4  (sec.  639),  the  right  to  require  every 
person,  firm,  or  corporation  engaged  in  public 
service  business  in  this  state  to  establish  and 
maintain  such  adequate  and  suitable  facil- 
ities and  conveniences  as  may  be  reasonable 
and  just.  Was  the  Commission  justified  in 
requiring  the  defendant  to  contribute  in  part 
to  the  installation  of  a  public  or  commercial 
siding  at  the  point  designated?    The  record 
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shows  that  some  time  prior  to  the  filing  of 
the  petition  of  the  applicant  the  defendant, 
at  the  request  of  parties  living  at  or  near 
the  mouth  of  Bear  creek,  and  also  upon  the 
request  of  one  of  the  members  of  said  Gon^ 
mission,  established  at  this  point  a  flag 
station  for  passengers  and  a  prepay  station 
for  less  than  carload  shipments  of  freight, 
which  is  very  x)ersuasive  evidence  that  there 
is  some  business  of  importance  there.  The 
record  also  substantially  shows  that  there 
are  34  families  who  are  or  could  be  served 
by  the  railroad  siding  at  that  point;  that 
there  are  between  3,000  and  5,000  cords  of 
chemical  wood,  partly  cut  and  partly  uncut, 
and  about  1,000,000  feet  of  saw  timber  in 
the  near  vicinity  of  this  station,  owned  by 
divers  parties,  which  could  be  conveniently 
shipped  to  market  by  way  of  this  siding,  and 
at  Uttle  expense  to  the  owners,  and  that  to 
ship  from  any  other  railroad  station  would 
necessitate  long  and  expensive  hauls;  that  a 
great  number  of  the  34  families  living  in 
that  neighborhood,  as  well  as  a  public  school 
house,  use  coal  for  fuel  when  it  can  be  had, 
and  that  a  public  siding  at  that  point  would 
save  great  expense  in  securing  supplies  of 
coal,  and  be  a  public  convenience  in  securing 
fertilizers  and  other  materials;  so,  there 
being  evidence  to  support  the  findings  of  fact 
by  the  Commission,  its  findings  will  not  be 
reviewed  by  this  court  See  Norfolk  &  West- 
ern R.  R.  Co.  V.  Pub.  Serv.  Com.,  82  W.  Va. 
408,  96  S.  E.  62 ;  Mill  Creek  Coal  &  Coke  Co. 
V.  Pub.  Serv.  Com.,  84  W.  Va.  662,  100  S.  E. 
557,  7  A.  L.  R.  108;  City  of  Charleston  v. 
Pub.  Serv.  Com.,  86  W.  Va.  536,  103  S.  E.  673. 
[4,  6]  Nor  can  we  concede  that  the  effect 
of  the  order  requires  the  defendant  to  ex- 
pend a  large  sum  of  money  without  any  hope 
of  return,  for  the  benefit  of  a  private  shipper, 
thereby  depriving  the  defendant  of  its  prop- 
erty without  due  process  of  law.  The  mere 
fact  that  a  portion  of  the  expense  of  con- 
structing the  proposed  side  track  is  to  be 
paid  by  the  Sutton  Chemical  Company  does 
not  make  the  siding  a  private  siding,  and  the 
record  shows  that  the  required  expenditure 
is  very  slight,  and  that  the  probable  return 
will  be  ample  to  justify  such  expenditure. 
The  track  when  built  will  become  the  prop- 
erty of  the  railroad  company  and  be  devoted 
to  a  public,  not  a  private  use.  It  was  held  in 
the  case  of  Chicago  &  Northwestern  Ry.  Co. 
V.  Ochs,  249  U.  S.  416,  39  Sup.  Ct.  343,  63  L. 
Ed.  679,  P.  U.  R.  1919D,  49S,  that  the  em- 
powering of  a  state  commission  to  apportion 
between  a  plant  owner  and  a  railroad  com- 
pany the  cost  of  the  rearrangement  and  ex- 
tension of  a  side  track  leading  to  an  adjacent 
manufacturing  plant  made  necessary  by  the 
growth  of  such  plant  and  its  increasing  ship- 
ments does  not  take  private  property  for 
private  use  contrary  to  the  Fourteenth 
Amenilment  to  the  Constitution  of  the  United 


States  where  under  the  local  law  such  a  side 
track  is  not  merely  a  private  siding  but  is 
additional  trackage  for  public  use  constitnt- 
ing  an  integral  part  of  the  railroad  system, 
and  that  an  enforced  discharge  by  a  common 
carrier  of  its  duty  to  provide  adequate  facil- 
ities for  serving  the  public  does  not  amount 
to  a  taking  of  property  without  comrpensa- 
tion,  contrary  to  the  Fourteenth  Amendment, 
merely  because  it  is  attended  with  some 
expense.  We  are  therefore  of  opinion  that 
by  the  order  complained  of  the  defendant  is 
not  deprived  of  any  part  of  its  property 
without  due  process  of  law,  and  contrary  to 
the  Constitution  of  the  United  States  or  of 
this  state,  and  that  the  motion  of  the  defend- 
ant to  suspend  said  order  should  be  denied. 


(90  W.  Va.  90) 

TWENTIETH  STREET  BANK  v.  SUMMERS 
at  al.     (No.  4405.) 

(Supreme  Court  of  Appeals  of  West  Virgiuia. 

Jan.  24,  1922.) 

(Syllahua  hy  the  Court.) 

1.  Contracts  ^=:»28&— Provlsioa  for  payments 
under  building  contraot  on  architeofs  esti- 
mate held  not  to  create  absolute  liability. 

Where,  by  the  terms  of  a  contract  for  the 
construction  of  a  building,  it  is  provided  that 
payments  shall  be  made  upon  estimates  made 
by  the  architect  in  charge  as  the  work  progress- 
es, an  estimate  so  made  does  not  create  any 
absolute  liability  upon  the  owner  to  pay  the 
same,  either  to  the  contractor  or  his  assignee, 
if  the  contract  provides  that  he  may  retain  any 
amount  which  may  become  due  and  payable  to 
the  contractor  for  the  satisfaction  of  liens  or 
claims  of  laborers  or  materialmen  which  may 
be  asserted  against  him  or  the  building;  it  ap- 
pearing  that  at  the  time  such  estimate  was  giT- 
en  there  were  then  claims  which  might  be  made 
valid  liens  against  the  building  largely  in  excess 
of  the  amount  of  the  estimate. 

2.  Assignments  <8=s>IOO  —  Order  on  owner  of 
building  tio  pay  third  person  imposes  obllga- 
tion  only  If  outstanding  claims  paid. 

An  order  given  by  a  building  contractor  to 
a  third  party,  and  accepted  by  the  owner  of 
the  building,  directing  him  to  pay  such  third 
party  all  moneys  which  may  thereafter  become 
due  to  such  contractor  under  the  terms  of  the 
building  contract,  imposes  no  obligation  upon 
the  owner  of  such  ouilding  to  pay  anything 
upon  such  order,  unless  there  remains  some 
amount  payable  under  the  terms  of  the  contract 
after  discharging  all  liens  or  claims  for  labor 
and  material  upon  the  building,  where,  by  the 
terms  of  such  contract,  the  owner  has  the 
right  to  withhold  any  moneys  payable  there- 
under for  the  purpose  of  discharging  such 
liens  or  claims. 

Miller,  J.,  dissenting. 

Error  to  Circuit  Court,  Cabell  County. 

Action    by    the    Twentieth    Street    Bank 
against  J.   M.  Summers  and  others.    Judg- 
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ment  for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Jbhn  H.  Holt  and  W.  K.  Oowden,  both  of 
Huntington,  for  plaintiff  in  error. 

Warth,  McCullough  &  Peyton  and  D.  B. 
Daugberty,  all  of  Huntington,  for  defend- 
ants in  error. 

RITZ,  J.  Plaintiff,  by  this  writ  of  error, 
seeks  reversal  of  a  judgment  rendered  upon 
the  verdict  of  the  jury  in  favor  of  the  defend- 
ants. 

It  appears  that  on  the  29th  of  August,  1919, 
the  defendants  entered  into  a  contract  wltl^ 
one  J.  E.  Berry  for  the  construction  of  a 
three-story  brick  garage  building  in  the  city 
of  Huntington,  at  the  price  of  $38320.  The 
contract  provided  that  the  price  agreed  upon 
should  be  paid  in  installments  upon  esti- 
mates made  by  L.  J.  Dean,  the  architect  In 
charge  of  the  construction  of  said  building, 
and  there  is  a  further  provision  that,  if  at 
any  time  there  should  be  evidence  of  any 
lien  or  claim  for  which,  if  established,  the 
owner  of  the  premises  might  become  liable, 
the  owner  should  have  the  right  to  retain  out 
of  any  payments  then  due,  or  thereafter  to 
become  due,  a  sufficient  amount  to  complete- 
ly indemnify  the  owner  against  such  lien  or 
<^im.  Shortly  after  the  contract  was  en- 
tered Into  Berry  entered  upon  the  work,  and 
prior  to  the  4th  of  November,  1919,  there 
had  been  made  by  the  architect  four  esti- 
mates, amounting  to  the  sum  of  |6,dOO,  all  of 
which  had  been  paid.  On  the  4th  of  Novem- 
ber, 1919,  the  architect  made  another  esti- 
mate, amounting  to  $3,000,  and  issued  to 
Berry  a  certificate  therefor,  which,  under 
the  terms  of  the  contract,  entitled  Berry  to 
receive  from  the  defendants  the  sum  of  $3,- 
000,  provided,  of  course,  there  were  no  liens 
or  claims  outstanding  which  might  success- 
fully be  asserted  against  them  or  th^r 
building.  It  is  not  quite  clear  whether  Ber^ 
;ry  presented  this  $3,000  estimate  to  the 
defendants  and  demanded  payment  of  it  or 
not;  but,  if  he  did,  payment  was  refused. 
For  the  purposes  of  this  case  we  do  not  think 
this  is  very  material.  He  presented  it  to  the 
plaintiff  bank,  and  desired  to  attach  it  aa 
collateral  to  a  note  for  the  purpose  of  bor- 
rowing money.  The  cashier  of  the  bank  re- 
fused to  loan  any  money  on  such  collateral, 
and  Berry  then  executed  an  order  directing 
the  defendants  to  thereafter  make  all  pay- 
ments due  him  under  the  contract  to  the 
Twentieth  Street  Bank,  and  charge  the  same 
to  his  account,  stating  therein  that  all  cer- 
tificates Issued  by  the  architect  be  receipted 
by  him  and  checks  made  payable  to  the  bank. 
This  order  was  accepted  by  the  defendants. 
It  is  dated  the  6th  of  November,  1919.  Berry 
then  went  to  the  plaintiff  bank  with  the  $3,- 
000  estimate  above  referred  to  and  this 
order,  and  upon  his  executing  a  note  for  $2,- 


000  and  securing  the  same  by  the  deposit 
of  the  $3,000  estimate  as  ooUateral,  and 
turning  over  the  order  above  referred  to,  the 
bank  placed  the  amount  of  the  note  to  his 
credit.  It  appears  that  about  this  time  Uiere 
were  some  advances  in  the  prices  of  materi- 
als and  labor,  for  which  reason  it  became 
apparent  that  Berry  was  not  going  to  be  able 
to  make  any  money  on  the  contract,  as  he 
had  contemplated  when  he  entered  into  it. 
In  fact,  it  is  shown  without  contradiction 
that,  in  order  to  protect  their  building  from 
the  claims  of  materialmen  and  laborers  the 
defendants,  with  the  assent  of  Berry,  pai(l 
aU  money,  except  the  $6300  which  had  been 
paid  before  November  4th,  directly  to  the 
people  furnishing  material  or  labor  for  the 
building,  and  that  when  it  was  finally  com- 
pleted the  defendants  had  paid  on  account 
of  such  labor  and  materials  $350  in  excess 
of  the  amount  which  Berry  was  entitled  to 
receive  under  his  contract,  for  which  sum 
he  executed  his  note  to  the  defendants.  Up- 
on the  refusal  of  the  defendants  to  pay  the 
bank  the  estimate  of  $3,000  or  any  sum  on 
the  order  above  referred  to,  this  suit  was 
brought,  seeking  to  recover  upon  said  esti- 
mate for  $3,000  and  said  order  given  by 
Berry  as  aforesaid.  The  trial  of  the  case  be- 
fore a  jury  resulted  in  a  verdict  for  the  de- 
fendants, ui)on  which  the  court  rendered 
judgment 

[1]  It  is  not  quite  clear  to  us  upon  just 
what  theory  the  plaintiff  expected  to  recover 
under  the  facts  shown  in  this  case.  It  can- 
not be  contended  that  the  architect's  esti- 
mate for  $3,000  was  a  negotiable  instrimient, 
the  transfer  of  which  to  the  bank  created 
any  liability  upon  the  defendants,  nor  con  it 
-be  contended  that  the  assignment  or.  order 
given  by  Berry  of  the  funds  coming  to  him 
under  the  contract  vested  any  rights  in  the 
bank  which  Berry  himself  would  not  liave. 
It  is  true  the  evidence  shows  that  the 
cashier  of  the  bank  called  up  the  architect. 
Dean,  and  made  Inquiry  of  him  in  regard  to 
this  estimate  of  $3,000,  and  was  informed 
by  the  architect  that  it  was  as  good  as  gold, 
and  there  is  a  contention  that  Dean,  being 
the  agent  of  the  owners  of  the  building,  by 
this  declaration  estopped  his  principals  to 
say  that  they  did  not  owe  Berry  $3,000  at 
that  time.  This  might  be  true,  if  Dean  was 
a  general  agent  of  the  defendants.  His 
X)owers,  however,  to  act  for  the  defendants, 
are  defined  by  the  contract,  and  it  is  familiar 
doctrine  that  one  dealing  with  an  agent  must 
take  notice  of  his  authority.  There  is  no 
provision  of  the  contract  which  expressly  or 
by  implication  gives  Dean  any  authority  to 
deal  for  his  principal  with  outside  people. 
His  duties  under  the  contract  simply  relate 
to  the  dealings  of  the  parties  thereto  inter 
sese,  and  as  to  these  duties,  or  some  of  them, 
as  was  held  in  JBerry  v.  Masonic  Temple  Aa- 
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sociatton,  80  W.  Va.  342,  93  S.  E.  355,  he 
was  the  agent  of  the  owners;  but  this  was 
the  extent  of  his  agency.  It  is  apparent  that 
the  cashier  of  the  hank  knew  that  the  ar- 
chitect's estimate  was  in  no  sense  a  promise 
of  the  owner  to  pay  money.  If  he  did  con- 
sider it  such  a  promise,  he  must  have  known 
that  there  was  something  wrong  with  it,  for 
the  very  good  reason  that  it  would  be  an 
anomalous  situation  indeed  for  a  man  who 
had  an  unequivocal  promise  of  a  perfectly 
solvent  party  to  pay  him  $3,000,  which  was 
then  due,  to  take  it  to  a  bauk  and  deposit  it 
as  collateral  to  borrow  money  on.  The  very 
fact  that  this  estimate  was  not  paid  by  the 
owner  was  evidence  that  the  owner  contested 
his  liability  to  pay  the  amount  thereof  upon 
some  ground.  The  cashier  of  the  bank  knew 
this,  and  refused  to  loan  any  money  on  it 
It  was  then  that  Berry  executed  the  order 
above  referred  to,  and  the  plaintiff  contends 
that  under  this  order  it  was  entitled  to  re- 
ceive all  of  the  money  thereafter  to  be  paid 
under  the  contract,  and,  notwithstanding  it 
makes  this  contention,  it  only  brings  this 
suit  for  $3,500,  when  there  was  more  than 
$30,000  thereafter  paid  upon  the  contract. 

[2]  What  was  the  effect,  however,  of  the 
order  given  by  Berry  to  the  bank?  It  di- 
rected the  owners  to  pay  to  the  bank  such 
sums  as  might  thereafter  become  due  to 
Berry  under  the  terms  of  the  contract  The 
contract  by  its  very  terms  authorized  the 
owners  of  the  building  to  withhold  any  part 
of  the  contract  price  necessary  to  protect 
them  against  liens  or  claims  for  material  or 
labor,  so  that  it  may  be  said  that  until  all 
claims  for  material  and  labor  upon  the  build- 
ing were  satisfied  there  was  no  amotmt  due 
or  payable  to  Berry.  The  evidence  is  uncon- 
tradicted that  the  owners  of  the  building 
never  paid  Berry  $1  after  this  order  was  ac- 
cepted by  them,  but  on  the  contrary,  applied 
every  dollar  payable  under  the  contract  to 
the  discharge  of  the  claims  of  laborers  and 
materialmen.  In  doing  this  they  were  clear- 
ly within  their  rights.  The  bank,  by  taking 
this  assignment,  could  get  on  no  higher 
ground  than  its  assignor.  Berry.  If  the  de- 
fendants imder  their  contract  with  Berry 
had  the  right  to  pay  off  and  discharge  these 
claims  of  laborers  and  materialmen,  then  the 
bank  cannot  complain  if  nothing  was  left  to 
pay  its  debt  under  the  assignment  It  could 
maintain  a  suit  against  the  defendants  to 
recover  upon  the  order  only  in  case  Berry 
could  successfully  maintain  such  suit  had  he 
not  given  the  order,  and  it  is  very  apparent 
that  no  such  suit  could  be  maintained  by 
Berry  under  the  facts  shown  here. 

It  is  insisted  that  at  the  time  the  $3,000 
estimate  was  given  the  defendants  were  ac- 
tually liable  to  pay  Berry  that  sum  of  money. 
It  is  shown  in  the  evidence  that  at  that  time 
the  defendants  had  accepted  liability  for  a 


bill  of  lumber  amounting  to  $5,000,  of  which 
the  architect  knew  nothing  when  he  made 
this  estimate,  and  that  it  was  for  that  rea- 
son that  the  defendants  refused  to  pay  the 
same.  It  is  true  part  of  this  lumber  had 
not  been  delivered  upon  the  ground  at  that 
time;  but  this  can  make  no  difference.  It 
had  been  contracted  for,  and  the  defendants 
had  undertaken  to  pay  for  it  Nor  can  it 
make  any  difference  that  they  paid  for  it 
by  furnishing  to  the  lumber  dealer  an  auto- 
mobile and  a  truck,  when  the  contract  pro- 
vides that  the  estimates  shall  be  paid  in 
current  funds.  If  the  parties  to  whom  it 
was  payable  chose  to  accept  something  else 
besides  current  funds,  that  was  a  matter  of 
which  the  plaintiff  cannot  complain.  It  was 
in  no  wise  affected  thereby.  It  clearly  ap- 
pears that  at  the  time  this  $3,000  estimate 
was  given  there  were  claims  for  which  the 
defendants  might  be  liable  largely  in  excess 
of  that  amount  and  which  claims  were  sub- 
sequently paid.  Under  these  circumstances 
they  had  a  right  to  withhold  the  payment  of 
the  architect's  estimate  by  the  express  terms 
of  the  contract. 

There  is  complaint  made  that  the  court  al- 
lowed the  defendants  to  Introduce  evidence 
to  show  that  after  this  order  w^s  accepted 
by  the  defendants,  they,  or  one  of  them,  went 
to  the  plaintiff  bank  with  Berry,  and  stated 
that  it  was  inconvenient  to  bring  all  the 
checks  to  the  bank  and  have  the  bank  pay 
them  out  to  the  laborers  and  materialmen, 
and  arranged  for  the  owners  to  pay  directly 
to  the  laborers  and  materialmen  such  amounts 
as  might  be  due,  and  that  the  cashier  of  the 
bank  agreed  that  this  might  be  done  so  long 
as  the  defendants  paid  no  money  for  any  pur- 
pose, except  for  labor  and  material .  which 
went  Into  the  building.  It  is  contended  that 
this  was  an  attempt  to  prove  a  surrender 
by  the  cashier  of  the  bank  of  some  of  its  se- 
curities. Such  is  not  the  case  at  alL  It 
simply  shows  that  the  cashier  of  this  bank 
construed  the  obligation  of  the  defendants 
under  this  order  Just  exactly  as  they  con- 
strued it  find  that  was  that  they  were  to 
pay  to  the  bank  any  sums  which  might  be- 
come payable  to  Berry  under  the  contract 
While  we  do  not  think  there  was  any  neces- 
sity of  introducing  any  evidence  to  show 
what  the  obligation  of  the  defendants  was 
under  the  order,  still  it  could  injure  no  one 
to  prove  that  both  the  parties  interpreted 
their  obligations  to  be  just  what  the  order 
and  its  acceptance  made  them. 

We  find  no  error  In  the  Judgment  com- 
plained of,  and  the  same  is  affirmed. 

MILLER,  J.  (dissenting).  I  must  record 
my  dissent  The  contract  pleaded  is  that  by 
assignment  of  the  contractor  to  plaintiff  ot 
estimate  No.  5,  issued  to  him  by  the  architect 
pursuant  to  the  terms  of  the  contract  along 
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with  the  accepted  arder  of  Berry  upon  them, 
the  defendants  thereby  agreed  to  make  all 
payments  thereafter  due  the  said  Berry 
on  the  construction  of  defendants'  building  to 
the  plaintiff,  and  whereby  the  said  defend- 
ants thereby  became  liable  to  pay  to  plain- 
tiff the  amount  of  said  estimate  of  $3,000.00. 

Defendants  agreed  to  pay  the  bank,  not 
only  the  particular  estimate  No.  5,  but  all 
other  estimates.  Stress  is  laid  in  the  opinion 
on  the  language  of  the  order  to  "hereafter 
make  all  payments  due  me,"  as  tending  to 
show  that  estimate  No.  5  could  not  have  been 
included  in  the  acceptance  Inasmuch  as  it 
was  then  due  according  to  its  terms,  and  not 
to  become  due.  But  the  promise  was  to 
**hereafter  make  all  payment  due  me"  to  the 
bank;  all  payments  that  were  thereafter 
made  were  to  be  made  to  the  bank.  The 
theory  of  the  opinion  is  that  properly  con- 
strued the  undertaking  of  the  defendants 
was  simply  to  pay  plaintiff  what,  if  anything, 
might  be  found  due  Berry  in  final  settle- 
ment. I  do  not  see  how  the  language  or  the 
acts  of  the  parties  can  be  so  interpreted. 
True,  defendants  untrammeled  by  the  esti- 
mate and  their  acceptance  of  the  order  had 
the  right  to  protect  themselves  against  the 
breaches  by  Berry  of  his  contract.  By  the 
terms  of  that  contract,  never  recorded,  de- 
fendants were  to  pay  Berry  from  time  to 
time  on  estimates  issued  by  the  architect, 
their  agent. 

The  evidence  shows  that  Certificate  No.  5 
and  the  accepted  order  of  defendants  were 
assigned  by  delivery  thereof  to  the  plaintiff 
as  collateral  to  Berry's  note  for  $2,000.00,  the 
proceeds  of  which  were  placed  to  his  credit 
and  checked  out  by  him;  that  plaintiff  re- 
fused to  accept  said  collateral  until  Berry 
procured  the  acceptance  by  defendants  of 
■aid  order.  Moreover,  Sununers,  a  witness 
for  defendants,  admits  that  he  knew  before 
acceptance  of  said  order  that  Berry  was  pro- 
curing estimate  No.  5  of  the  architect  for  the 
purpose  of  securing  money  on  it  at  the  bank. 
Berry  swears  that  McAboy,  the  cashier, 
would  not  loan  him  the  money  on  the  certi- 
fied estimate  unless  he  procured  from  de- 
fendants acceptance  of  said  order. 

Installments  due  or  to  become  due  upon 
building  contracts  are  assignable.  Adler  v. 
Kansas  City,  etc.,  Ry.  Co.,  92  Mo.  242,  4  S. 
W.  917 ;  Stevenson  v.  Kyle,  42  W.  Va.  229, 
24  S.  E.  886,  57  AnL  St  Rep.  854.  Such  as- 
signments may  be  oral  if  the  acts  of  the  par- 
ties evince  such  intention.  Tingle  v.  Fisher, 
20  W.  Va.  497;  Hughes  ▼.  Frum,  41  W.  Va. 
445,  23  S.  E.  604.  And  with  the  consent  of 
the  debtor  they  become  binding,  and  actions 
at  law  may  be  founded  thereon.  1  Enc.  Dig. 
Va.  &  W.  Va.  Reports,  765. 

The  fact,  if  true,  that  the  architect  may 


(110  S.B.) 

not  have  known  that  a  lumber  bill  of  $5,- 
000.00  had  been  contracted  for  on  behalf  of 
Berry,  is  unimportant  The  evidence  makes 
it  quite  certain  that  little  of  this  lumber  was 
on  the  ground,  and  though  it  was  to  be  paid 
for  in  automobiles  or  trucks,  they  had  not 
been  delivered,  and  the  lumber  was  not  in- 
cluded in  any  estimate  for  more  than  a 
month  after  the  date  of  estimate  No.  5.  But 
suppose  estimate  No.  5  was  issued  by  mistake 
of  the  architect  Summers  knew  at  the  time 
and  before  it  was  assigned  to  the  bank  that 
it  was  going  to  be  issued  and  that. Berry  was 
intending  to  make  use  of  it  as  collateral  to 
raise  money  at  the  bank,  and  with  this 
knowledge  accepted  Berry's  order  to  pay  it 
and  all  other  estimates  to  the  bank.  Suppose 
the  estimate  had  been  a  note,  which  had  been 
paid,  or  based  on  no  consideration,  but  left 
in  the  hands  of  the  payee,  would  not  the 
maker  under  like  or  similar  facts  and  cir- 
cumstances be  estopped  to  deny  his  liability 
on  the  note?  The  estimate  with  defendants* 
accepted  order  to  pay  it,  was  the  equivalent 
of  a  promise  to  pay  it  to  the  bank.  Eberly 
&  Co.  v.  Gibson,  107  Va.  315,  58  S.  E.  591 ; 
Selden  v.  Williams,  108  Va.  542,  62  S.  E.  380. 
The  certified  estimate  and  the  accepted 
order  of  defendants  constituted  collateral  se- 
curities in  the  hands  of  the  bank  for  the  pay- 
ment of  Berry's  note;  and  if  we  accept  as 
true  the  evidence  of  Summers,  that  McAboy, 
the  cashier,  waived  this  security,  the  evi- 
dences thereof  were  not  sustained,  and  the 
cashier  was  without  authority  to  waive  the 
bank's  rights.  Such  action  was  not  within 
his  implied  powers,  and  no  specific  author- 
ity is  shown.  1  Michie  on  Banks  and  Bank- 
ing, 740. 


(90  W.  Va.  38) 
GROVER  V.  MURRAY  LUMBER  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  17,  1922.) 

(8yUahu9  hy  the  Court,) 

Corporations  ^=>6(5— A  general  creditor  made 
a  defendant  to  another  general  ereditor's 
bill  to  wind  up  affairs  held  to  occupy  the 
position  of  plaintiff  and  not  that  of  a  defend- 
ant entitled  to  demur  thereto. 

A  general  creditor  made  a  defendant  to  a 
bill  of  another  general  creditor  to  sequester 
the  property  of  a  corporation  and  to  wind  up 
its  affairs  and  pay  its  debts,  and  who  is  in  no 
way  obstructed  thereby  in  the  prosecution  of  a 
suit  against  his  debtor  and  to  obtain  a  judg- 
ment and  execution  hen  on  the  debtor's  prop- 
erty, occupies  the  position  of  plaintiff  and  not 
that  of  defendant  entitling  him  to  demur  to  the 
biU. 

Certified    from    Circuit    Court,    Barbour 
County. 


^s>For  other  cases  see  same  topic  and  KEY-NUMBBR  in  aU  Key-Numbered  Digests  and  Indexes 
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Action  by  B.  A.  Grover  against  the  Murray 
Lumber  Company,  in  which  J.  W.  Criss,  a 
general  creditor  of  the  defendant  company, 
was  made  a  party  and  demurred  to  the  bill. 
The  demurrer  was  overruled,  and  question 
certified.  Order  overruling  demurrer  af- 
firmed. 

.  Talbott  &  Hoover,  of  Elkins,  for  plaintiff. 
Wm.   T.   George,   of  Pliilippi,   for  J.   W. 
Criss. 

MILLER,  J.  The  circuit  court  has  cer- 
tified to  us  certain  questions  presented  be- 
low by  the  demurrer  to  the  bill  by  J.  W. 
Criss,  made  a  party  thereto  as  a  general  cred- 
itor of  the  defendant  company.  The  plain- 
tiff Grover  is  also  a  general  creditor.  The 
object  of  the  bill  was  upon  the  grounds  al- 
leged to  sequester  by  the  agency  of  a  special 
receiver  the  property  of  the  defendant  com- 
pany, alleged  to  be  insolvent,  and  to  preserve 
the  same  for  the  benefit  of  plaintiff  and  all 
other  crditors,  with  whose  debts  the  bill 
seeks  to  charge  the  same. 

The  grounds  of  demurrer  Interposed  by  de- 
murrant in  effect  and  substance  were:  (1) 
That  the  bUl  does  not  allege  plaintiff  to  be  a 
lien  creditor  of  the  defendant  company;  (2) 
that  it  is  not  alleged  that  plaintifTs  debt  is 
due  and  that  right  of  action  has  accrued  to 
him  thereon;  (3)  that  no  note,  contract  or 
other  evidence  of  indebtedness  is  alleged  or 
exhibited  with  the  bill  showing  that  defend- 
ant company  is  in  fact  indebted  to  him ;  (4) 
that  it  is  not  alleged  that  the  defendant  corn- 
pay  or  its  officers  or  agents  are  incompetent 
to  manage  the  business  of  the  corporation; 
(6)  that  it  is  not  alleged  the  defendant  cor- 
poration has  made  any  transfer  or  convey- 
ance of  any  of  its  property  or  assets  with  in- 
tent to  prefer  or  defraud  its  creditors;  (6) 
that  the  bill  contains  no  allegation  sufficient 
to  give  a  court  of  equity  jurisdiction  to  grant 
the  relief  prayed  for ;  and  for  other  reasons 
appearing  on  the  face  of  the  bill. 

The  court  was  of  opinion  to,  and  did  over- 
rule the  demurrer.  The  question  of  flirst 
importance  suggested  in  the  certificate  of 
the  circuit  Judge  is  whether  demurrant 
Is  in  a  position  to  raise  the  questions  sug- 
gested by  his  grounds  of  demurrer.  The 
suit  is  a  general  creditor's  suit,  brought  for 
his  benefit  as  such  as  well  as  that  of  the 
plaintiff  and  other  creditors.  His  position 
on  the  record  is  that  of  plaintiff  rather  than 
that  of  defendant,  and  the  suit  not  being 
one  to  set  aside  a  conveyance  as  fraudulent 
or  to  declare  an  unlawful  preference  in  his 
favor  and  convert  it  into  a  general  assign- 
ment for  the  benefit  of  all  creditors,  he  is 
not  prejudiced  or  stayed,  but  may  proceed 
without  hindrance  to  sue  and  obtain  Judg- 
ment and  execution  lien  on  his  debtor's  prop- 


erty, if  he  so  elects.  Code,  c  74,  S§  1  and  2 
(sees.  S829,  3830);  Davis  v.  Bonney,  89.  Va. 
755,  17  S.  B.  229 ;  Birch  River  Boom  &  Lum- 
ber Co.  V.  Glendon  Boom  &  Lumber  Co.,  71 
W.  Va.  607.  514,  76  S.  B.  972;  Park  v.  Mc- 
Cauley,  67  W.  Va.  104,  67  S.  E.  174,  28  L.  R. 
A.  (N.  S.)  1036,  21  Ann.  Cas.  199;  Billmyer 
Lumber  Co.  v.  Merchants'  Coal  Co.,  66  W. 
Va.  696,  66  S.  E.  1073,  26  L.  R.  A.  (N.  S.) 
1101,  point  7  of  the  syllabus.  Wherefore  we 
are  of  opinion  that  the  demurrant  has  no 
rights  or  interests  appearing  upon  the  face 
of  the  bill  entitling  him  to  interpose  a  de- 
murrer thereto. 

Our  conclusion  is  to  approve  and  affirm  the 
ruling  of  the  circuit  court  overruling  the  de- 
murrer, and  it  will  be  so  certified. 


(90  W.  Va.  106) 

STATE  ex  rel.  MARCUM  et  al.  v.  WAYNE 
COUNTY  COURT  et  al.    (No.  4510.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  24,  1922.) 

(ByUahua  by  ih€  Court.) 

1.  Counties  «=:»26— Statute  requiring  two-flfths 
of  legal  voters  to  sign  patltlon  f^r  county 
seat  eleetlon  held  unrepealed  and  unmodHledp 
notwithstanding  franchise  to  women. 

Notwithstanding  the  great  increase  in  the 
voting  population  of  the  several  counties  in  this 
statQ,  occasioned  by  extension  of  the  elective 
franchise  to  women,  in  consequence  of  which 
one-sixth  of  the  entire  population  does  not 
approximate  the  number  of  citizens  entitled  to 
vote,  the  provision  of  section  15  of  chapter  39 
(sec.  1554)  of  the  Code,  requiring  a  county 
court  to  submit  to  the  voters  the  question  of  re- 
location of  a  county  seat,  upon  the  filing  of  a 
petition  for  such  action,  signed  by  two-fifths 
of  the  legal  voters  of  the  county,  to  be  esti- 
mated by  allowing  one  vote  for  every  six  per- 
sons in  such  county,  as  shown  by  the  last  pre* 
ceding  census,  and  verified  in  the  manner  there- 
in prescribed,  remains  unrepealed  and  unmodi- 
fied. 

2.  Counties  ^ss>26— Statote  as  to  petition  for 
oounty  seat  eieotlM  not  repealed  by  Implioa- 
tion. 

The  basis  provided  by  the  statute  for  as- 
certainmeot  of  the  total  number  of  legal  voters, 
for  its  purpose,  is  purely  arbitrary  and  has  al- 
ways been  so,  and  there  is  nothing  in  the  Con- 
stitution or  the  nature  of  the  subject  that  can 
be  invoked  in  support  of  the  theory  of  an  im- 
plied repeal  or  modification  of  the  statute,  upon 
the  ground  of  legislative  necessity,  if  legisla- 
tion upon  the  subject  could  arise  in  such  man- 
ner. 

3.  Statutes  ^=s>\42,  158— No  Implied  repeal  or 
modifioation  from  unexpressed  legislative  In* 
tent. 

An  implied  repeal  or  modification  of  a 
statute  cannot  arise  out  of  supposed  legislative 
intent  in  no  way  expressed,  however  necessary 
or  proper  it  may  seem  to  be. 


^s^For  other  cases  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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4.  Coantied  ^=»34(2)— "L^al  voter"  not  ap«|     Wm.  T.  Lovliis,  of  Eenova,  and  Douglas 


pearing  on  registration  may  sign  petition  for 
county  seat  election. 

Upon  an  inquiry  as  to  the  sufficiency  of  the 
number  of  legal  voters  signing  soch  a  petition, 
a  county  court  cannot  rightfully  eliminate  from 
its  count  of  the  signatures  the  names  of  per- 
sons signing  the  petition  but  not  appearing  on 
the  registration  books  of  the  county;  the  stat- 
utory method  of  fixing  the  number  being  ex- 
clusive, and  registration  not  being  essential  to 
the  right  of  petition  conferred  by  the  statute. 
[Bid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Legal 
Voter.] 

5.  Counties  ^=:»34 (2)— Signature  to  petition 
for  county  seat  election  ne%d  not  be  In  peti- 
tioner's handwriting. 

Nor  can  names  be  eliminated  from  such 
count  because  the  signatures  are  not  in  the 
handwriting  of  the  petitioners;  neither  the 
statute  nor  anything  in  the  nature  or  purpose 
of  the  signature  requiring  it  to  be  in  the  hand- 
writing of  the  petitioner.  The  signature  of  a 
voter  written  on  such  a  petition  by  another,  in 
his  presence  and  by  his  direction,  is  valid  and 
sufficient 

6.  Connties  ^=»34 (2)— Married  woman  may  use 
husband's  name  to  petition  for  county  seat 
election  with  prefix  '^IVlrs.";  prefix  ''IVlr."  to 
signature  of  male  voter  does  not  vitiate. 

A  married  woman  who  is  a  legal  voter  may 
sign  such  a  petition  by  the  use  of  the  name  of 
her  husband  with  the  abbreviated  title  "Mrs." 
prefixed  to  it,  and  the  abbreviated  title  '*Mr." 
prefixed  to  the  signature  of  a  male  voter  to 
such  a  petition  does  not  vitiate  it. 

7.  Counties  ^=:»34( 2)— Separate  affidavits  veri- 
fying petition  for  county  seat  eleotion  held 
sufficient. 

If  the  sections  or  parts  of  a  petition,  or 
several  petitions,  for  such  purpose,  circulated 
by  a  number  of  persons  in  their  respective 
neighborhoods,  and  signed  by  enough  voters  to 
constitute  the  required  number,  when  com- 
bined, are  all  separately  and  respectively  veri- 
fied by  the  persons  who  obtained  the  signa- 
tures in  the  prescribed  manner,  the  verification 
is  sufficient,  and  it  is  not  necessary  to  have  a 
single  affidavit  saying  all  the  persons  whose 
names  are  found  on  the  parts  or  petitions  are 
legal  voters. 

8.  Counties  «s»34  (5)— Motives  of  petitioners 
for  000 sty  seat  election  furnlshee  no  ground 
for  refusal  thereof. 

A  county  court  cannot  refuse  to  grant  the 
prayer  of  such  a  petition,  upon  the  theory  that 
voters,  in  signing  it,  were  actuated  by  improper 
motives.  Its  jurisdiction  is  limited  to  inquiry 
as  to  compliance  with  conditions  expressly  im- 
posed by  the  statute  and  execution  of  its  man- 
date. 

Application  by  the  State,  on  the  relation 
of  G.  H.  Marciun  and  others,  for  writ  of 
mandamus  against  the  Coimty  Court  of 
Wayne  County  and  others.  Peremptory  writ 
awarded. 


W.  Brown,  of  Huntington,  for  relators. 

J.  S.  Marcum  and  J..  H.  Meek,  both  of 
Huntington,  and  Ghas.  W.  Ferguson,  of 
Wayne,  for  respondents. 

• 

POFFBNBABGER,  P.  The  relators  in 
this  proceeding  seek  a  peremptory  writ  of 
mandamus  to  comi>el  the  county  court  of 
Wayne  county  to  order  an  election,  upon 
what  is  claimed  to  be  a  sufficient  petition,  to 
ascertain  In  the  statutory  manner  the  ^vill  of 
the  voters  of  that  county  on  the  question  of 
relocation  of  its  county  seat  or  removal 
thereof  from  the  town  of  Wayne  to  the  city 
of  Kenova.  The  return  of  the  county  court 
and  the  members  thereof  to  the  alternative 
writ  awarded  endeavors  to  Justify  refusal 
to  call  such  an  election  and  dismissal  of  the 
petition,  upon  the  ground  of  insufficiency  of 
the  number  of  legal  voters  uniting  in  the 
petition  and  uncertainty  as  to  the  number  of 
voters  among  the  more  than  6,000  persons 
whose  names  appear  in  the  petition. 

Construction  of  a  certain  clause  of  the 
statute  providing  for  such  an  election  (sec- 
tion 15,  c.  39  of  the  Code  [sec.  1554])  seems  to 
be  the  most  important  ISsue  involved.  It  re- 
quires a  petition  to  be  filed  by  two-fifths  of  all 
the  legal  voters  of  the  county,  to  be  estimat- 
ed by  allowing  one  vote  for  every  six  persons 
in  it,  as  shown  by  the  last  preceding  cen- 
sus. Extension  of  the  elective  franchise  to 
the  women  of  the  state  since  that  statute 
was  passed  has  no  doubt  doubled  the  voting 
population  of  each  county.  •  Nevertheless, 
the  statutory  basis  of  ascertainment  of  the 
number  of  legal  voters,  for  the  purposes  of 
such  a  petition,  has  not  been  altered.  Ad- 
herence to  the  principle  of  the  provision 
would  now  require  such  a  petition  to  be 
signed  by  two-fifths  of  two-sixths,  or  one- 
third,  of  the  population,  as  shown  by  the 
last  preceding  census.  In  view  of  the  mani- 
fest Inaccuracy  of  the  statutory  method  of 
ascertaining  the  voting  population  of  a  coun- 
ty, under  present  conditions,  it  is  insisted 
that  this  provision  of  the  statute  has  been 
impliedly  repealed  or  modified  by  the  consti- 
tutional and  statutory  extension  of  the  elec- 
tive franchise  to  the  women,  and  that  only 
the  portion  of  the  clause  which  requires  the 
signatures  of  two-fifths  of  all  the  legal  vot- 
ers can  be  deemed  now  to  be  in  force. 

[1,2]  Lack  of  intent  on  the  part  of  the 
Legislature  to  require  even  an  approxlma- 
tiou  of  the  actual  number  of  voters  to  be 
ascertained  for  such  purpose  and  the  adop- 
tion of  a  purely  arbitrary  standard  or  basis 
for  the  determination  of  the  number  of  sig- 
natures are  clearly  manifest.  Under  the 
statute,  such  an  election  may  be  held  in  the 
tenth  year  after  a  census  has  been  taken, 
and,  although  within  the  more  than  nine 
3'ears  the  voting  population  of  a  county  may 
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bave  doubled  or  trebled,  the  basis  Is  one- 
sixth  of  the  population  as  shown  by  that 
c^isus.  In  many  of  the  mining  and  indus- 
trial sections  of  this  state  the  population  has 
no  doubt  doubled  within  such  period,  and 
yet  the  Legislature,  presumptively  cogni^nt 
of  such  results,  has  not  seen  fit  to  make  any 
alteration  in  the  basis  of  the  petition.  More- 
over, in  view  of  the  wisdom  which  the 
courts  attribute  to  Legislatures,  such  results 
must  be  deemed  to  have  been  foreseen  by 
that  body.  It  may  be  safely  asserted,  there- 
fore, that  nothing  more  than  a  purely  arbi- 
trary basis  was  Intended.  If  the  purpose 
was  to  require  the  petition  to  be  signed  by 
two-fifths  of  aU  the  voters  in  the  county,  a 
different  method  of  ascertaining  the  number 
would  have  been  adopted,  for  it  must  have 
been  perfectly  manifest  that  one-sixth  of  the 
population  as  shown  by  the  last  preceding 
census  would  not  always  even  approximate 
the  total  number  in  a  growing  state.  Prior 
to  the  amendment  of  the  statute  made  by 
chapter  37  of  the  Acts  of  1891,  so  as  to  re- 
quire the  petition  to  be  signed  by  two-flf ths 
of  the  voters,  the  legislative  policy  respecting 
the  requirement  for  the  allowance  of  such  an 
election  was  much  more  liberal  than  it  is 
now.  From  1872  until  1891  the  signatures  of 
only  one-fifth  of  the  voters  were  required, 
and  the  voting  population  was  indicated  in 
the  manner  now  provided,  namely,  by  divi- 
sion of  the  entire  population,  as  shown  by 
the  last  preceding  census,  by  six. 

Nothing  in  the  nature  of  such  an  election 
raises  the  high  degree  of  legislative  solici- 
tude respecting  the  relative  number  of  pe- 
titioners, assumed  in  the  argument  for  im- 
plied repeal  or  modification  of  the  statute. 
The  calling  of  such  an  election  Is  a  legis- 
lative function  in  the  exercise  of  which  the 
lawmaking  body,  for  convenience  and  pre- 
caution against  error,  makes  use  of  the  coun- 
ty court  as  an  administrative  agency,  limit- 
ing its  action  by  a  requirement  of  initiation 
by  a  minority  of  the  voters  and  final  deter- 
mination by  the  will  of  all,  expressed  by  a 
three-fifths  vote  of  those  participating. 
Baker  v.  O'Brien,  79  W.  Va.  101,  104,  90  S. 
E.  543.  Nor  is  the  legislative  power  limited 
or  restrained  by  anything  in  the  Constitu- 
tion. Not  a  word  in  the  organic  law  forbids 
authorization  of  county  courts  to  call  such 
elections  upon  their  own  motions  and  with- 
out any  petition.  The  only  reference  to  the 
subject  found  in  it  is  the  inhibition  of  loca- 
tion or  relocation  by  special  acts.  Const,  art 
^,  I  39.  Limitation  of  the  authority  of 
county  courts  respecting  such  elections  and 
the  bestowal  of  initiative  power  upon  voters 
rest  upon  nothing  more  than  sound  legisla- 
tive discretion.  Location  and  relocation  of 
a  county  seat  are  conditional  legislative 
grants  or  acts  made  effective  upon  compli- 
ance with  annexed  conditions  by  the  voters 
and  the  county  court.    Morris  v.  Taylor,  70 


r  W.  Va.  618,  74  S.  E.  872 ;  State  v.  Harden, 
62  W.  Va.  313,  363,  68  S.  E.  715,  60  S.  E. 
394. 

[3]  Finding  nothing  In  legislative  policy 
nor  In  the  Constitution  to  sustain  the  view 
that  repeal  or  modification  of  the  provision 
In  question  must  hdve  been  intended,  upon 
the  ground  of  legislative  necessity,  we  in- 
quire whether  any  terma  are  found  in  the 
act  extending  the  elective  franchise  to  the 
women,  or  elsewhere,  indicative  of  intention 
to  effect  such  repeal  or  modification.  A  care- 
ful search  reveals  none,  and  it  is  not  claimed 
that  there  are  any.  Nothing  is  invoked  in 
support  of  such  intention,  except  the  silence 
of  the  Legislature  respecting  repeal  or  modi- 
fication and  the  great  increase  in  the  num- 
ber of  voters.  In  these  circumstances  we 
find  no  evidence  of  it.  If  the  Legislature 
had  dealt  with  the  subject,  it  might  have 
deemed  one-fifth  of  the  number  of  voters  suf- 
ficient under  present  conditions.  We  are 
not  at  liberty  to  speculate  as  -to  what  that 
body  might  have  done,  or  probably  would 
have  done,  If  it  had  seen  fit  to  legislate  upon 
the  subject  On  the  other  hand,  its  silence 
signifies  acquiescence  in  the  provision  and 
satisfaction  therewith.  The  arrangement 
does  not  now  require  the  signatures  of  two- 
fifths  of  all  the  voters.  It  did  not  do  so 
under  prior  conditions.  There  is  an  incon- 
sistency in  the  requirement  of  the  signatures 
of  two-fifths  of  the  voters  and  ascertainment 
of  the  total  number  by  taking  one-sixth  of 
the  population  as  given  by  the  last  census. 
As  has  been  shown,  there  was  such  incon- 
sistency before  the  elective  franchise  was 
extended  to  the  women.  Hpnce  there  is  noth- 
ing in  this  circumstance  strongly  arguing  in- 
tent to  rei)eal  or  modify.  Unexpressed  in- 
tention does  not  suffice. 

[4]  As  disclosed  by  the  census  taken  in  the 
year  1920,  the  population  of  Wayne  county 
was  then  26,012.  One-sixth  of  that  number 
is  4,335.  Taking  two-fifths  of  it,  as  the  num- 
ber required  for  the  purposes  of  the  petition, 
we  have  1,734.  On  the  petition  filed  there 
are  6,136  signatures.  Of  these,  1,319  were 
eliminated  because  the  names  did  not  appear 
on  the  registration  books,  5  because  the  par- 
ties represented  by  them  were  held  to  be 
minors,  6  because  the  parties  represented  by 
them  were  treated  as  nonresidents,  29  be- 
cause they  were  duplications,  407  because 
the  abbreviated  titles  **Mr."  and  "Mrs."  were 
prefixed  to  the  names,  and  3,186  because  the 
signatures  were  not  in  the  handwriting  of 
the  signers.  These  eliminations,  if  sus- 
tained, would  reduce  the  number  to  1,184. 
Rejection  of  the  contention  that  the  statute 
must  be  deemed  to  have  been  partially  re- 
pealed or  modified  makes  it  apparent  that 
the  1,319  names  cannot  be  rejected  upon  the 
ground  of  nonregistration.  The  number  of 
signatures  required  is  determined  under  the 
statute  by   the  scheme  or  plan   prescribed 
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by  it»  not  by  the  actual  namber  of  voters. 
Hence  it  is  obvious  that  the  county  court, 
in  its  determination  of  the  number  of  sig- 
natures required,  had  no  right  to  consider 
the  registration  list,  nor  to  test  or  limit  the 
right  of  petition  by  it. 

The  term  'legal  voters,"  used  in  the  stat- 
ate,  includes  all  who  have  the  right  to  be 
registered  to  vote.  Registration  does  not 
determine  the  status  of  the  citizen  respecting 
the  right  of  franchise.  It  is  a  mere  limita- 
tion  on  the  exercise  of  such  right  vested  in 
certain  portions  of  the  citizens  of  the  state 
by  the  Constitution.  A  legal  voter  may  be 
barred  of  the  right  to  vote  at  a  particular 
election  because  of  lack  of  registration,  but 
he  is  a  legal  voter,  nevertheless,  because, 
by  compliance  with  certain  conditions,  he  may 
vote  in  any  election.  Exclusion  from  par- 
ticipation in  a  given  election  by  reason  of 
nonregistration  no  more  aifects  the  status  of 
a  legal  voter,  within  the  meaning  of  the 
law,  than  exclusion  therefrom  by  sickness, 
absence,  or  other  accidents.  Registration 
does  not  confer  the  right.  It  merely  regu- 
lates the  exercise  thereof.  Nonregistration 
does  not  destroy  the  status  conferred  by  the 
Constitution  and  statutes. 

[6]  Restoration  of  the  1,310  names  struck 
off  for  nonregistration  decreases  the  number 
eliminated  to  3,633,  which,  deducted  from  the 
total  number  on  the  petition,  leaves  2,503, 
or  769  more  than  are  necessary.  Though 
It  seems  unnecessary  to  carry  the  inquiry  as 
to  the  number  of  signatures  further,  it  is 
proper  to  say  there  was  no  Justification  for 
the  rejection  of  the  3,186  names  because 
they  were  not  in  the  handwriting  of  the  pe- 
titioners. In  the  absence  of  any  legal  regula- 
tion forbidding  it,  any  person  whose  name  is 
to  be  signed  to  an  Instrument  may  cause  his 
signature  to  be  affixed  by  his  agent,  or,  if 
he  is  an  officer,  by  his  deputy.  Code,  c.  13, 
S  16  (sec.  345).  This  statute  seems  to  be 
merely  declaratory  of  the  common  law. 
Gardner  v.  Gardner,  5  Cush.  (Mass.)  483,  52 
Am.  Dec.  740;  Wood,  St.  Frauds,  $  16; 
Brown,  St  Frauds,  §§  10,  32.  The  testimony 
of  about  a  dozen  of  the  60  different  persons 
who  circulated  the  petition  and  obtained  sig- 
natures thereto  was  taken  in  an  effort  to 
prove  defectiveness  in  the  signatures  and 
other  grounds  of  rejection.  From  this  tes- 
timony it  appears  that  in  many  instances 
the  husband  signed  his  own  name  auo!  those 
of  his  wife  and  children  having  or  claiming 
the  right  to  vote  and  to  be  of  voting  age,  in 
the  presence  of  the  wife  and  children,  or 
that  the  wife  or  a  child  signed  the  names 
of  all  the  voters  of  the  family,  in  their  pres- 
ence. In  other  instances  the  persons  cir- 
culating the  petition  signed  the  names  in  the 
presence  of  the  voters  and  by  their  direction. 
In  some  cases  names  of  persons  were  put 
on  in  their  absence;  the  wife  signing  the 
husband's  name,  he  being  away  at  work,  or 


a  mother  or  father  signing  the  name  of  a 
son  or  daughter  for  the  same  reason.  In 
all  those  instances  in  which  the  name  of  a 
voter  was  put  on  by  another  in  his  presence 
the  signing  was  '  manifestly  sufficient  and 
valid.  It  is  unnecessary  to  determine  wheth- 
er as  much  can  be  predicated  of  names  put 
on  in  the  absence  of  the  signers;  for  it  is 
perfectly  safe  to  say  that  at  least  one-half 
of  the  3,186  signatures  rejected  upon  the 
ground  of  identity  of  handwriting  were  val- 
idly affixed. 

If  a  statute  requires  the  signatiu'e  to  be 
in  the  handwriting  of  the  person  signing,  or 
if  it  la  required  for  a  purpose  manifestly  in- 
tended to  be  accomplished  by  the  use  of  the 
handwriting  of  the  person  signing,  such  as 
identification  of  a  pap^r,  the  signing  cannot 
be  delegated.  Kirkpatrick  v.  Deegans,  53  W. 
Va.  275,  44  S.  E.  466.  The  signatures  to  the 
petition  now  under  consideration  are  not  re- 
quired for  identification  of  the  paper,  nor  for 
any  other  function  that  cannot  be  accom- 
plished otherwise  than  by  the  use  of  the  hand- 
writing of  the  petitioner.  The  sole  purpose 
of  the  signatures  is  to  show  that  the  requi- 
site number  of  voters  desire  submission  of 
the  question  of  relocation  of  the  coimty  seat 
The  signature  therefore  performs  only  its  or- 
dinary function,  expression  of  the  intention, 
will,  and  desire  of  the  signer. 

[6]  Nor  can  the  striking  off  of  407  names 
because  titles  were  prefixed  be  Justified.  In 
law,  a  name  Is  only  a  means  of  identification 
of  a  person,  and  a  descriptive  prefix  or  title 
clearly  does  not  vitiate  it.  As  the  name  is 
only  matter  of  identification,  a  married 
woman  may  use  in  her  signature,  as  her 
Christian  name,  some  or  all  of  her  maiden 
name,  or  describe  herself  by  the  use  of  her 
husband's  name  with  the  prefix  "Mistress." 
The  liberality  of  the  common-law  rule  on 
this  subject  is  indicated  by  the  following 
text  well  sustained  by  authority: 

"Where  a  signature  is  by  mark,  the  mark  it- 
self made  by  the  person  whose  signature  it  is 
to  become,  and  not  the  name  written  by  another 
near  it,  is  the  signature.  And  the  validity  of 
the  signature  is  not  affected  by  the  fact  that 
the  name  is  written  by  the  other  party  to  the 
contract.  Nor  is  it  affected,  in  the  absence  of 
a  statute  requiring  a  name  to  accompany  the 
mark,  by  the  fact  that  no  name  accompanies  it; 
nor  by  the  fact  that  a  wrong  name  is  written 
near  the  mark;  nor  by  the  fact  that  words  in- 
dicating that  it  is  intended  as  a  mark  are 
omitted."    36  Cyc.  453,  454. 

[7]  The  effort  to  disprove  eligibility  of  the 
signers  resulted  in  egregious  failure.  About 
60  different  persons  circulated  the  petition 
in  their  respective  neighborhoods,  and  In  that 
way  obtained  the  signatures.  The  affidavit 
of  each  one  of  these  persons,  to  the  effect 
that  he  verily  believes  each  and  all  of  the 
persons  whose  names  are  signed  to  it  are 
legal  voters  of  the  county,  is  appended  to 
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the  petition  he  circulated.    Each  one  of  these  |  fort  to  obtain  that  advantage  could  be  deemed 

to  be  unfair  or  unneighborly,  the  county 
court  cannot  refuse  the  prayer  of  the  peti- 
tion on  that  ground. 

The  i)etition  being  amply  sufficient,  and 
objection  to  the  calling  of  the  election  hav- 
ing been  founded  upon  nothing  but  alleged 
insufficiency  thereof,  the  peremptory  writ 
moved  for  will  be  awarded. 


affidavits  was  made  in  strict  conformity 
with  the  statute,  and  by  a  person  who  pre- 
sumptively was  qualified  to  make  it.  The 
petitioners  were  his  neighbors.  Though  no 
one  of  them  is  broad  enough  to  include  all 
the  names  upon  all  the  copies  of  the  petition 
that  were  circulated,  the  several  copies  cir- 
culated and  verified  by  different  people  may 
be  treated  as  constituting  one  petition.  They 
are  parts  of  one  whole,  and,  each  part  hav- 
ing been  verified,  the  whole  was  verified.  If 
the  affidavit  made  by  J.  G.  Lambert  to  in- 
clude all  the  names  on  all  of  the  petitions 
can  be  regarded  as  having  been  successfully 
impeached  by  his  admission  of  lack  of  per- 
sonal knowledge  of  the  status  of  a  great 
many  of  the  signers,  respecting  their  right  to 
vote,  the  other  afiidavits  made  to  separate 
parts  of  the  petition,  or  to  the  more  than  60 
petitions,  if  they  must  be  treated  as  separate, 
amply  suffice.  No  attack  is  made  on  any  of 
them  except  1,  and  the  petition  to  which  it 
is  appended  represents  exactly  50  names. 
The  statute  authorizes  the  filing  of  more 
than  one  petition  for  submission  of  the  same 
question.  It  mentions  but  one  affidavit,  but 
immediately  afterward  it  speaki^  of  the  filing 
of  the  ''petition  or  petitions."  It  would  be 
extremely  technical,  as  well  as  unreasonable, 
to  hold  that,  in  addition  to  an  affidavit  veri- 
fying ea«h  one  of  the  many  petitions,  there 
must  be  one  single  affidavit  covering  all  of 
them.  It  would  be  unreasonable,  because 
there  might  be  instances  in  which  no  one 
individual  could  conveniently  make  such  an 
affidavit.  No  intent  to  burden  the. petition- 
ers unduly  and  to  no  purpose  can  be  Justly 
imputed  to  the  Legislature.  The  petitions 
so  verified  made  out  a  prima  facie  case. 
Mann  v.  County  Court,  58  W.  Va.  651,  52 
S.  E.  776.  To  escape  its  effect,  it  was  in- 
cumbent upon  the  remonstrants  to  overthrow 
it,  and  they  have  not  done  so. 

[8]  From  the  conclusions  already  stated,  it 
is  manifest  that  there  is  neither  uncertainty 
nor  fraud  in  the  petitions.  There  is  no  au- 
thority in  the  court  to  inquire  as  to  the  mo- 
tives that  induced  the  signing,  thereof.  In 
laying  down  the  basis  of  the  petition,  the 
statute  necessarily  limits  the  Jurisdiction 
of  the  court,  upon  the  inquiry  as  to  its  suf- 
ficiency, to  the  ascertainpient  of  the  requisite 
number  of  legal  voters.  If  the  Legislature 
had  intended  to  preclude  the  right  of  pe- 
tition on  the  ground  of  bad  motives,  It  would 
have  said  so.  The  adverse  results  of  a 
previous  election  held  on  the  same  question 
and  the  subsequent  destruction  of  the  court- 
house by  fire  do  not  forbid  the  filing  of  a 
new  petition.  Such  advantage  as  the  de- 
struction of  the  courthouse  may  give  the 
proponents  of  the  new  election,  or  as  they 
may  suppose  it  will  give  them,  does  not  af- 
fect their  status  in   the  least.     If  the  ef- 
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WILLIAMS  et  al.  v.  LINCOLN  COUNTY 

COUrtT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  24, 1922.) 

(Syllabus  by  the  Court.) 

1.  Counties  <S=»2I 3*- Highways  ^s^ll3(4)  — 
County  court  cannot  be  sued  for  money  duo 
on  contract  until  Itemized  statement  present- 
ed and  refused;  claim  for  breach  of  contract 
for  road  building  must  be  presonted  before 
suit  thereon. 

A  suit  cannot  be  maintained  against  a  coun- 
ty court  upon  any  claim  for  a  sum  of  money 
founded  on  contract  (except  a  county  order) 
until  an  itemized  statement  thereof  has  been 
presented  to  the  court,  or  filed  with  its  clerk, 
and  the  court  has  refused  to  allow  such  claim 
in  whole  or  in  part,  or  has  refused  to  act  there- 
on as  provided  in  sections  40  and  41  of  chap- 
ter 39,  Code  1918  (Code  1913,  sees.  1590, 
1591).  A  claim  for  damages  arising  out  of  a 
breach  of  contract  for  road  building  is  such  a 
claim  as  is  required  to  be  so  presented  to  a 
county  court. 

2.  Contracts  ^=^353 (8)  —  Instructions  as  to 
rights  of  parties  after  breach  held  properly 
refused. 

An  instruction  which  in  effect  tells  the 
jury  that,  if  one  party  to  a  contract  has  broken 
the  same  m  the  "first  instance,"  then  the  other 
party  (at  any  time  thereafter  during  the  per- 
formance of  the  contract)  may  regard  the  con- 
tract as  broken,  quit  performance  of  the  same, 
and  maintain  suit  for  the  amount  then  due  him, 
is  erroneous  and  misleading,  and  properly  re- 
fused in  a  case  where,  after  the  alleged  breach- 
es, the  other  party  continued  performance 
thereof  and  received  payments  thereon  as  pro- 
vided in  the  contract 

3.  Trial  ^==>252 ( I )•— Instruction  assuming  facts 
not  supported  by  evidence  properly  refused. 

An  instruction  which  assumes  a  fact  of 
which  there  is  no  competent  evidence  is  prop- 
erly refused. 

4.  Appeal  and  error  ^=>204(l)^Error,  predi- 
cated on  improper  evidence  not  objected  to, 
will  not  be  considered. 

Error,  predicated  upon  the  introduction  of 
improper  evidence  which  has  been  permitted  to 
go  to  the  jury  without  objection  or  exception, 
cannot  be  considered  in  the  appeUate  court 

Error  to  Circuit  Court,  Lincoln  County. 


®=»For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digesta  and  Indexes 
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Action    by    A.    H.    Williams    and    others  r  amounting  to  $1,632.18;   and  that  plaintiffs 


against  the  County  Court  of  Lincoln  County. 
Judgment  for  defendant,  and  plaintiffs 
bring  error.     Affirmed. 

Daugherty  &  Toung,  for  plaintiffs  in  er- 
ror. 

Jacob  D.  Smith  and  D.  E.  Wilkinson,  both 
of  Hamlin,  for  defendant  in  error. 

LIVELY,  J.  From  a  Judgment  against 
him  of  nil  capiat  rendered  by  the  circuit 
court  of  Lincoln  county  on  the  14th  day  of 
December,  1920,  plaintiff  prosecutes  error. 

The  sxunmons  was  in  assumpsit,  and  the 
declaration  avers  that  defendant  entered  in- 
to a  written  contract  with  plaintiffs  by 
which  the  latter  were  to  build  and  construct 
the  grade  for  a  certain  county  road  bet>^'een 
East  Hamlin  and  West  Hamlin,  and  for  which 
defendant  promised  to  pay  certain  stipulated 
prices  for  various  items  of  the  work,  and  for 
certain  material  used  by  plaintiffs  therein, 
8U(di  as  concrete  culverts,  pipes,  drain  tile, 
and  the  like;  and  that  defendant  agreed  to 
furnish  grade  line  stakes  and  guides  by 
which  to  carry  on  the  work,  and  cause  es- 
timates of  the  work  to  be  made  each  month 
by  ah  engineer,  on  which  payments  were  to 
be  made  on  or  before  the  20th  day  of  each 
month;  but  that  defendant  failed  to  carry 
out  its  contract,  in  that  it  failed  to  furnish 
grade  lines,  stakes,  and  locations,  refused  to 
make  up  said  estimates  and  refused  to  make 
payments  as  agreed  by  reason  of  which  fail- 
ures plaintiffs  were  damaged  $10,000;  and 
that  plaintiff  had  performed  work  under  the 
contract  amounting  to  $34356.10,  but  that 
defendant  had  failed  to  pay  for  same  except 
such  credits  as  were  shown  by  an  account 
filed  with  the  declaration,  to  the  damage  of 
plaintiff  $10,000.  There  was  no  demurrer 
interposed.  The  general  issue  of  nonassump* 
sit  was  made  up,  and  defendant  filed  notice 
of  recoupment.  Williams,  one  of  the  plain- 
tiffs, testified  to  the  correctness  of  his  ac- 
count filed  as  a  bill  of  particulars^  and  which 
amounted  to  $34,412.76,  including  an  item  of 
$500.25  for  dynamite  and  powder  used  and 
paid  for  by  him,  which  last  item  he  claimed 
should  have  been  furnished  by  defendant  at 
its  own  expense  under  the  terms  of  the  con- 
tract. To  this  sum  of  $34,412.76  he  added 
the  further  sum  of  $1,392  which  he  claimed 
as  damages  for  delays  occasioned  by  failure 
of  defendant  to  furnish  line  stakes  as  re- 
quired and  by  changing  the  grade.  The 
credits  he  admitted  amounted  to  $29,530.76, 
leaving  due  him  the  sum  of  $6,274.  Defend- 
ant proved  by  S.  E.  Bradley,  J.  B.  Doyle,  both 
engineers,  and  others,  that  the  work  done 
by  plaintiffs,  including  force  account, 
amounted  to  $30,183.79;  and  that  defendant 
had  paid  thereon  $30,157.88 ;  and  that  it  had 
furnished  plaintiffs  sui^lles,  consisting  of 
dynamite,  powder,  caps,  fuse,  and  the  like, 


had  been  overpaid  by  defendant  the  sum  of 
$1,606.27.  An  effort  was  made  to  show  under 
the  notice  of  recoupment  that  it  had  or  would 
cost  defendant  something  like  $20,000  to 
complete  the  contract,  after  plaintiff  has 
given  it  up,  more  than  it  would  have  cost  if 
plaintiff  had  completed  it  under  its  terms. 
Thi.s  evidence  was  given  by  Engineer  Brad- 
ley. It  is  not  clear  from  the  record  whether 
or  not  this  evidence  was  excluded.  A  mo- 
tion to  exclude  all  of  this  witness'  evidence 
as  to  custom  of  interpretation  of  the  word 
"material"  as  used  in  road  contracts,  "and 
so  forth,*'  made  at  the  conclusion  of  his  evi- 
dence, was  sustained.  Whether  the  "and  so 
forth"  included  his  evidence  on  the  recoup- 
ment is  uncertain,  but  the  county  court  is 
not  complaining.  No  evidence  was  offered 
by  plaintiff  to  contradict  the  evidence  of 
Bradley  on  the  matter  of  recoupment. 

An  instruction  was  offered  by  defendant  to 
the  effect  that  if  the  Jury  believed  that 
plaintiffs  failed  to  complete  the  work  pro- 
vided for  in  the  contract,  and  that  defendant 
on  account  thereof  was  compelled  to  read- 
vertise  and  relet  the  same,  and  that  it  cost 
more  money  by  reason  of  plaintiffs'  failure 
to  comply  with  the  contract,  then  defendant 
had  the  right  of  offset  to  the  amount  of  the 
difference  between  the  contract  price,  and 
what  it  actually  cost  imder  the  reletting, 
unless  the  jury  further  believed  that  plain- 
tiffs' failure  was  caused  by  the  action  of 
the  county  court.  This  instruction  was  re- 
fused, whether  because  it  was  inaptly  drawn, 
or  because  of  the  evidence  on  which  it  was 
predicated,  does  not  appear. 

One  of  the  grounds  assigned  as  error  is 
that  the  court  "allowed  the  recoupment  to 
go  to  the  jury  without  evidence  to  supjwrt 
it,"  We  do  not  perceive  the  relevancy  of  the 
objection.  If  the  evidence  was  excluded, 
plaintiff  was  benefited  and  cannot  complain. 
Certainly  defendant  had  the  right  to  file 
notice  of  recoupment  and  attempt  to  intro- 
duce evidence  to  sustain  it  There  was  evi- 
dence tending  to  show  that  up  to  September 
5,  1918,  there  was  no  serious  friction  in  the 
performance  of  the  contract.  About  that 
time  a  difficulty  arose  between  Bartrug,  the 
engineer  who  was  connected  with  the  road 
making- and  employed  by  defendant  to  over- 
see this  work,  and  plaintifl^  Williams,  possi- 
bly a  serious  altercation  arose  between  them, 
degenerating  into  a  fight,  and  then  plaintiffs 
announced  that  they  would  not  continue  in 
the  work  under  Bartrug,  and  wanted  a  final 
settlement  and  release  from  the  contract. 
Then  it  was  that  Bradley  and  Doyle,  both 
competent  engineers,  were  called  in  to  make 
the  final  measurements,  both  parties  agree- 
ing to  abide  by  their  measurements.  Possi- 
bly the  court  refused  the  instruction  on  the 
recoupment  evidence  for  this  reason.     The 
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eyidence  tended  to  show  that  plaintiffs  de- 
sired to  cease  the  work,  with  consent  of 
defendant 

[1]  Plaintiffs*  evidence  relative  to  their 
damages  was  excluded  because  this  claim 
had  not  been  presented  to  the  county  court 
or  filed  with  the  clerk  prior  to  the  institution 
of  the  suit  as  provided  in  chapter  39,  §§  40, 
41,  Code  1918  (Code  1913,  sees.  1590,  1591). 
Under  this  statute  every  person  having  a 
claim  or'  demand  against  a  county  "shall  file 
with  the  clerk  of  the  county  court  thereof 
an  account  or  statement  of  the  same,  fully 
setting  forth  the  items" ;  and  '*no  suits  shall 
be  brought  against  a  county  court  for  any 
demand  for  a  specified  sum  of  money  founded 
on  contract  •  ♦  •  until  such  demand  has 
been  presented  to  such  court  and  been  disal- 
lowed by  them  in  whole  or  in  part,"  etc.  There 
is  no  pretense  that  this  claim  for  damages 
had  been  presented  to  the  county  court  before 
suit  was  instituted.  It  will  be  observed  from 
inspection  of  the  declaration  that  there  are 
two  distinct  claims  sued  on,  (1)  the  amount 
of  money  claimed  for  work  and  material 
furnished  under  the  contract,  and  (2)  dam- 
ages caused  by  a  breach  of  the  contract  in 
not  furnishing  grade  lines,  stakes,  and  loca- 
tions, and  failure  to  make  up  estimates  of 
work  done  and  pay  money  promptly  under 
the  estimates.  We  think  the  court  properly 
refused  to  permit  evidence  as  to  the  dam- 
ages claimed,  under  the  statute  above  par- 
tially quoted,  and  under  Chapman  v.  County 
Court,  27  W.  Va.  496 ;  Yates  v.  County  Court, 
47  W.  Va.  376,  35  S.  B.  24;  and  Harbor  v. 
County  Court,  85  W.  Va.  359,  101  S.  E.  721. 

[2]  Two  instructions  for  plaintiffs  were 
refused,  and  error  is  predicated  thereon. 
The  first  instruction  Is  to  the  effect  that,  if 
defendant  "broke  its  contract  in  the  first 
instance,**  then  plaintiff  had  the  right  to 
treat  the  contract  as  broken,  and  be  dis- 
charged from  further  performing  it,  and,  if 
they  find  he  did  so  treat  it,  he  had  the  right 
to  sue  for  all  work  done  under  the  contract 
which  then  became  due  by  law;  and  the  ju- 
ry should  find  for  the  plaintiff  In  such  sum 
as  they  may  find  defendant  owes  him,  If 
any,  for  labor  and  material,  less  what  had 
been  paid  on  account  thereof.  This  instruc- 
tion is  misleading.  It  tells  the  jury  that 
plaintiff  could  take  advantage  of  any  non- 
performance of  the  contract,  consider  and 
treat  it  as  broken,  be  discharged  therefrom 
4f  he  so  desired  to  quit,  and  then  sue  for  all 
the  work  and  material  which  then  became 
due.  It  told  the  Jury  that  plaintiff  could  hold 
in  abeyance  his  right  to  quit  performance 
until  such  time  as  he  desired  if  defendants 
^'broke  the  contract  in  the  first  instance.**  The 
instruction  was  misleading  in  view  of  the 
evidence.  The  breaches  of  the  contract  assert- 
•ed  consisted  in  failure  of  defendant  to  prompt- 
ly furnish  guide  line  stakes,  make  monthly 


estimates,  and  make  prompt  payments,  there- 
by causing  delay  and  consequent  damage  to 
plain  tiffs.  The  evidence  was  that  these  alleged 
breaches  occurred  largely  in  the  beginning  of 
the  work,  but  that  plaintiffs  continued  for 
nearly  a  year  thereafter,  and  there  was  no 
serious  friction  until  for  some  cause  plaintiffs 
became  dissatisfied  with  Bartrug,  tlie  engi- 
neer, and  had  a  serious  i>orsonal  dilUcuUy  with 
him.  It  was  on  account  of  this  difficulty 
that  plaintiff  asked  to  be  relieved  from  fur- 
ther performance,  and  asked  for  other  en- 
gineers to  make  surveys  and  estimates  of 
the  work  which  were  to  be  the  basis  of  final 
settlement  Toney  v.  Sandy  Ridge  C.  &  C. 
Co.,  84  W.  Va.  35,  99  S.  E.  178 ;  Ashland  C. 
&  C.  Co.  V.  Hull  C.  &  C.  Co.,  67  W.  Va.  503. 
68  S.  B.  121. 

[3]  The  second  instruction  for  plaintiffs, 
refused,  was  to  tell  the  jury  it  might  find  a 
reasonable  value  for  such  labor  and  raatori- 
als  not  mentioned  in  the  contract  sued  on  if 
such  labor  and  materials  were  furnished  at 
the  request  of  defendant  or  its  authorized 
agent,  the  engineer,  and  accepted  by  defend- 
ant, "in  addition  to  their  finding,  if  any,  un- 
der the  instruction  next  preceding."  There 
were  no  "instructions  next  preceding.*'  There 
were  only  two  offered,  and  the  other  had 
been  refused.  There  are  other  reasons  jus- 
tifying the  refusal,  among  which  is  tlie  as- 
sumption of  the  fact  that  the  engineer  was 
the  authorized  agent  to  bind  defendant  for 
services  and  material  requested  by  the  en- 
gineer and  not  contemplated  by  the  contract 
There  was  no  such  agency  shown.  Moreover, 
the  contract  alone  is  declared  upon  in  the 
amended  declaration.  The  common  counts 
were  incorporated  in  the  original  declaration, 
but  plaintiffs,  upon  their  motion,  amended, 
and,  in  their  amended  declaration,  left  out  the 
common  counts  and  made  no  reference  to  the 
original  declaration.  Where  an  amended 
declaration  makes  no  reference  to  the  orig- 
inal, the  latter  is  considered  as  abandoned. 
Hartley  v.  Western  Maryland  Railway  Co., 
81  W.  Va.  795,  95  S.  E.  44;i ;  Shafer  v.  Secu- 
rity Trust  Co.,  82  W.  Va.  618,  97  S.  B.  290. 

Another  alleged  error  is  that  defendant 
subpoenaed  Bartrug,  the  engineer,  and  failed 
to  use  him  as  a  witness,  to  the  prejudice  of 
plaintiffs*  case.  The  estimates,  monthly  and 
otherwise,  of  the  work  and  material  made 
by  Bartrug,  did  not  correspond  with  the  final 
estimates  made  by  Bradley  and  Groves. 
Plaintiffs  relied  largely  upon  these  estimates 
made  by  Bartrug  prior  to  about  September 
5,  1917,  when  they  refused  to  continue  the 
work  if  Bartrug  was  retained  on  the  work 
as  engineer.  Much  of  the  difference  in  the 
mutual  accounts  is  explained  by  the  difference 
in  Bartrug*s  preliminary  estimates,  and  thf 
final  estimates  of  the  otlier  two  engineers.  Ii 
plaintiffs  desired  the  evidence  of  Bartmg. 
the  fact  that  he  had  been  summoned  as  u 
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witness  for  defendant  would  not  preclude  his 
Introduction  as  a  witness  by  plaintiffs.  He 
was  not  Immune  from  testifying  because  he 
had  been  summoned  by  either  party. 

The  remaining  assignment  of  error  is  that 
of  refusal  to  set  aside  the  verdict  and  grant 
a  new  trial  because  the  verdict  was  contrary 
to  the  evidence.  This  Impels  a  review  of 
the  evidence.  It  is  evident  that  the  main 
controversy  is  whether  under  the  contract 
plaintiffs  were  to  furnish  dynamite,  powder, 
and  caps  or  whether  these  items  were  to  be 
furnished  free  of  charge  to  plaintiff  by  de- 
fendant An  account  for  $1,632.18  for  such 
items,  including  rental  on  a  road  grader 
amounting  to  $50,  rental  of  air  compressor 
amounting  to  $28,  drag  scrapers,  $85.50,  and 
amount  paid  for  borrow  pit  to  Thornton, 
$58.90,  was  charged  to  plaintiffs  and  assert- 
ed as  proper  charges  and  proved  on  the  trial. 
This  evidence  went  to  the  Jury  without  ob- 
jection or  exception  on  the  part  of  plaintiffs. 
No  motion  to  exclude  or  strike  out  this  evi- 
dence was  addressed  to  the  court.  The  court 
was  not  called  upon  to  construe  the  contract 
in  that  regard.  By  the  contract  plaintiffs 
agreed  to  furnish  at  their  own  proper  costs 
and  expenses  "all  the  necessary  materials, 
labor,  tools,  and  appliances"  to  build  the 
grade.  For  the  work  so  performed  defendant 
agreed  to  make  up  an  estimate  of  the  work 
done  and  material  which  had  been  put  in 
place  imder  the  contract,  and  paid  for  same 
at  stated  periods  reserving  15  per  centum  of 
the  monthly  estimates  until  the  work  was 
completed.  The  last  dause  of  the  contract 
provided  that — 

Defendant  ''agrees  to  furnish  all  material 
f.  o.  b.  West  Hamlin,  and  said  parties  of  sec- 
ond part  agree«to  take  it  off  the  cars." 

[4]  It  is  over  these  provisions  of  the  con- 
tract that  the  contention  of  error  in  the  in- 
troduction of  this  evidence  arises  and  this 
court  is  now  asked  to  construe  these  provi- 
sions. It  is  now  insisted  by  plaintiffs  that  if 
the  claim  for  dynamite  and  powder,  includ- 
ing rental  on  road  grader  and  other  items 
going  to  make  up  the  sum  of  $1,032.18  had 
been  disallowed,  then  plaintiffs  would  have 
been  entitled  to  Judgment  for  at  least  $15.91. 
The  evidence  both  pro  and  con  as  to  these 
charges  was  submitted  to  the  Jury  without 
objection  or  exception.  It  is  fundamental 
that  in  order  to  take  advantage  of  an  error 
in  the  introduction  of  evidence  the  party 
complaining  must  save  the  point  by  objection 
and  exception.  Simmons  v.  Trqmbo,  9  W. 
Va.  358;  Stansbury  v.  Stansbury,  20  W.  Va. 
28.  Had  objection  been  made  to  the  evidence 
and  the  point  fairly  raised  and  overruled,  the 
court  thereby  holding  that  dynamite,  pow- 
der, and  caps  were  "materials"  to.  be  fur- 
nished by  the  contractor  under  the  contract, 


a  casual  inspection  of  the  terms  of  the  con- 
tract leads  us  to  believe  that  there  would 
have  been  no  error  in  thus  holding  and  per- 
mitting evidence  of  the  account  as  a  proper 
charge.  Dynamite,  powder,  caps,  and  the 
like  are  used  to  lessen  labor  and  ejtpedite 
work,  and.  under  the  methods  used  in  mod- 
ern road  building,  would  be  a  necessary  part 
of  the  equipment  for  that  purpose,  as  much 
of  a  necessity  as  picks,  shovels,  drills, 
wheelbarrows,  and  mules. 

Perceiving  no  reversible  error,  the  Judg- 
ment is  aflirmed. 

Affirmed. 


(90  W.  Va.  74> 

WHEELING   STEEL  CORPORATiON  v. 

PUBLIC    SERVICE   COMMISSION 

et  al.     (No.  4469.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  24,  1922.) 

(Syllabus  by  the  Court.) 

Public  service  commissions  ^=>7^Could  not  find 
that  corporation  exceeded  rates  no  longer  ap- 
plicaiile  to  service  rendered. 

The  Public  Service  Commission  of  West 
Virginia  has  no  authority  to  entertain  a  com- 
plaint for  the  purpose  of  determining  that  a 
public  service  corporation  has  charged  rates 
in  excess  of  those  authorized,  when  it  appears 
that  the  rate  which  it  is  contended  was  appli- 
cable,  and  which  such  corporation  is  charged 
with  exceeding,  is  no  longer  applicable  to  the 
service  rendered,  and  the  decision  sought  could 
only  be  for  the  purpose  of  fixing  a  basis  for 
recovery  of  the  amount  of  the  excessive  charge. 

Proceedings  by  the  Wheeling  Steel  Corpo- 
ration to  compel  the  State  Public  Service 
Commission  to  direct  the  Wheeling  Electric 
Ck)mpan7  to  refund  excessive  portion  of 
charge  for  services.  Relief  denied,  and  peti- 
tion dismissed. 

McCamlc  &  CHarl^e,  of  Wheeling,  for  peti- 
tioner. 

J.  Bernard  Handlan  and  6.  Alan  Garden, 
both  of  Wheeling,  and  M.  F.  MUIikan  and 
J.  P.  Van  De  Voort,  both  of  New  York  City, 
for  respondent. 

RITZ,  J.  By  this  proceeding  the  Wheeling 
Steel  Corporation  seeks  to  compel  the  Public 
Service  Commission  of  West  Virginia  to  de- 
cide that  the  amount  charged  it  for  service 
by  the  Wheeling  Electric  Company  was  ia 
excess  of  the  amount  which  said  company 
could  properly  charge,  and  to  direct  said: 
company  to  refund  the  amount  in  excess  of 
the  legal  rate  as  contended  for  by  the  peti- 
tioner. The  Public  Service  Commission  de- 
termined that  it  had  no  Jurisdiction  to  order 
the  electric  company  to  make  any  refund, 
and  that  the  question  whether  or  not  the 
rate  contended  for  by  the  petitioner  was  a 
proper  rate  had  become  moot  for  the  reason 
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that  the  contract  under  which  it  claimed  the 
right  to  this  rate  had  expired  by  its  own 
terms,  and  the  case  is  here  to  compel  the 
Commission  to  decide  these  questions. 

On  the  23d  of  October,  1911,  the  Wheeling 
Electric  Company  entered  Into  a  contract 
with  Henry  Schmulbach  by  which  It  agreed, 
for  a  consideration  of  $6,750  per  year,  pay- 
able in  monthly  installments  of  $562.50,  to 
furnish  electric  current  to  the  Schmulbach 
building  for  the  purpose  of  lights  and  power, 
and  also  agreed  for  said  consideration  to 
furnish  steam  heat  for  the  purpose  of  heat- 
ing said  building.  The  contract,  it  seems, 
was  entire,  the  agreement  being  to  furnish 
electric  current  for  the  puri)ose  of  lights  and 
power,  and  steam  for  the  purpose  of  heating 
the  building,  for  the  consideration  aforesaid. 
At  that  time  Schmulbach  had  a  heating  plant 
and  an  electric  plant  In  the  building,  and 
these  were  taken  over  by  the  electric  com- 
pany. Under  this  contract  the  electric  com- 
pany furnished  electric  current  to  Schmul- 
bach for  the  building,  and  also  provided  the 
steam  for  heating  the  same  from  the  plant 
in  the  building  until  Schmulbach,  or  his  suc- 
cessors, sold  the  building  to  the  Wheeling 
Steel  Corporation  on  the  31st  day  of  July, 
1920, 

It  appears  that  in  the.  month  of  January, 
1919,  upon  an  application  made  to  it  for  that 
purpose,  the  Public  Service  Commission  of 
West  Virginia  prescribed  rates  to  be  charged 
by  the  electric  company  to  its  customers  for 
electric  current  both  for  light  and  power.  The 
electric  company,  however,  did  not  apply 
these  rates  to  the  Schmulbach  building  until 
it  was  purchased  by  the  Wheeling  Steel  Cor- 
poration on  the  3l8t  day  of  July,  1920,  more 
than  a  year  after  the  rates  were  established. 

After  the  Wheeling  Steel  Corporation  took 
over  the  building  on  the  Ist  of  August,  1920, 
the  electric  company  charged  it  for  the  elec- 
tric current  a  different  rate  from  that  pre- 
scribed in  the  contract,  putting  it  in  one  of 
the  classifications  prescribed  in  the  schedule 
of  rates  established  by  the  Public  Service 
Commission,  and  declined  after  that  time  to 
furnish  steam  for  the  purpose  of  heating  the 
building.  This  resulted  in  a  charge  being 
made  for  electric  current  very  much  in  excess 
of  that  called  for  in  the  contract.  In  fact, 
it  appears  from  the  record  that  the  electric 
company  charged  and  collected  from  the  steel 
corporation  practically  twice  as  much,  under 
the  schedule  of  rates  fixed  by  the  Public 
Service  Commission,  for  felectric  current 
alone  as  it  had  agreed  to  accept,  not  only 
for  electric  current,  but  for  heating  the  build- 
ing with  steam  as  well.  When  the  electric 
company  notified  the  steel  corporation  of  its 
determination  to  charge  the  increased  rates, 
the  steel  corporation  protested,  and  demand- 
ed that  it  was  entitled  to  have  the  service 
contracted  for  by  its  predecessor  under  the 
terms  of  that  contract,  but,  in  order  to  pre- 
vent the  service  from  being  withdrawn  from 


it,  it  paid  the  bills  presented  under  protest, 
and  promptly  tiled  a  petition  with  ttie  l*ublic 
Service  Commission  charging  that  the  elec- 
tric company  was  exacting  from  it  an  amount 
for  electric  current  which  was  unjust  and 
unauthorized,  and  a.sked  the  Public  Service 
Commission  to  require  the  electric  company 
to  desist  from  such  practice,  and  to  furnish 
it  electric  current  under  the  terms  of  the 
contract  above  referred  to,  and,  further,  to 
direct  the  electric  company  to  return  to  it 
any  amounts  collected  in  excess  of  the  con- 
tract rate.  The  contract  relied  upon  by  the 
steel  corporation  expired  by  its  own  terms 
on  the  31st  of  October,  1921.  A  hearing  was 
had  before  the  Public  Service  Commission  on 
this  petition,  and  on  the  1st  of  November, 
1921,  that  Commission  held  that  after  this 
contract  had  expired  there  was  no  live  ques- 
tion for  it  to  decide;  that  the  steel  corpora- 
tion would  not  be  entitled  to  have  the  benefit 
of  the  contract  after  its  expiration;  that 
whether  it  was  entitled  to  the  rate  for  the 
service  prescribed  in  said  contract  for  the 
service  rendered  it  in  the  past,  and  was  en- 
titled to  have  refunded  to  it  the  amounts 
charged  in  excess  of  the  amounts  fixed  in 
said  contract,  were  matters  beyond  the  juris- 
diction of  the  Commission;  and  that,  so  far 
as  the  matters  which  were  within  the  juris- 
diction of  the  Commission  at  the  time  of 
the  filing  of  the  petition  were  concerned, 
they  had  become  moot  by  lapse  of  time,  for 
which  reason  the  petition  was  dismissed. 

The  contention  of  the  Wheeling  Steel  Cor- 
poration is  that  by  entering  into  the  contract 
with  its  predecessor   the  electric   company 
Classified  its  building  for  the  purpose  of  ren- 
dering it  service,  and  that  this  classification 
could  not  be  changed  except  by  authority  of 
the  Public  Service  Commission,  and  that  the 
order  of  the  Public  Service  Commission  made 
in   January,   1919,   prescribing   rates   to   be 
charged  by  the  electric  company  for  service 
did  not  apply  to  the  Steel  Corporation  for 
the  reason  that  the  contract  under  which 
service  was  furnished  to  it  was  not  specific- 
ally mentioned  in  that  proceeding,  nor  was  it 
made  a  formal  party  thereto.    Its  contention 
is  that  the  electric  company  could  not  cease 
to  furnish  it  service  under  the  contract  in 
advance  of  its   expiration  unless   in    some 
proper  proceeding  the  contract  was  declared 
by  the  Public  Service  Commission  to  be  un- 
reasonable, and  therefore  ineffective.     Man- 
ifestly the  steel  corporation  had  no  right  to 
demand  service  from  the  electric  company 
under  the  terms  of  that  contract  after  the 
expiration,  of  the  same.     Whatever  may  be 
said  as  to  its  application  to  the  relations  of 
the  parties  during  its  continuance,  it  cannot 
be  Insisted  that  after  its  expiration  the  steel 
corporation  had  any  right  to  demand  that 
the  electric  company  furnish  it  electric  cur- 
rent in  accordance  w^lth  its  terms,  so  that 
at  the  time  this  question  was  decided  by  the 
Public  Service  Commission  of  West  Virginia 
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the  question  remaining  to  be  determined  was 
nofc  whetlier  the  electric  company  was  in- 
dulging in  an  unfair  or  unlawful  practice,  or 
was  charging  an  unreasonable  and  unauthor- 
ized rate,  but  whether  it  had  done  so  in  the 
past,  on  account  of  which  the  steel  corpora- 
tion was  entitled  to  a  recovery  against  it. 
If  the  contention  of  the  steel  corporation 
that  the  electric  company  could  only  charge 
the  amounts  prescribed  by  the  contract  dur- 
ing its  continuance  is  correct,  then  it  has  a 
right  to  recover  from  the  electric  company 
the  excess  charged.  If,  on  the  other  hand, 
the  rate  applicable  to  the  service  rendered 
during  that  time  is  that  prescribed  by  the 
schedules  adopted  by  the  Public  Service  Gom- 
.  mission  in  January,  1919,  there  is  no  right 
of  recovery.  There  is  no  question  involved 
here  as  to  whether  a  rate  prescribed  and  be- 
ing charged  by  a  public  service  corporation 
is  a  reasonable  rate.  The  question  is  simply: 
Was  the  rate  prescribed  by  the  contract  in 
effect,  or  was  the  rate  prescribed  by  the 
Commission  the  applicable  one?  It  may  be 
said  that  at  the  time  the  petition  was  filed 
with  the  Public  Service  Commission  there 
was  a  question  which  it  could  have  deter- 
mined; that  is,  whether  the  practice  in- 
dulged in  by  the  electric  company  in  charg- 
ing the  rate  which  it  was  charging  was  one 
authorized  by  law.  But  pending  the  proceed- 
ing, by  lapse  of  time,  the  contract  under  which 
the  steel  corporation  contends  that  it  was  en- 
titled to  a  different  rate  from  that  charged 
has  expired  so  that  there  is  not  now,  nor  was 
there  at  the  time  the  Public  Service  Commis- 
sion decided  the  case,  any  question  of  an 
unlawful  practice  being  then  indulged  in,  or 
an  unauthorized  rate  being  demanded.  The 
proceeding  had  become  one  in  which  there 
was  nothing  involved  but  reparation  for  past 
injuries,  if,  indeed,  there  was  any  right  to 
relief  at  all.  Did  the  Public  Service  Com- 
mission have  any  Jurisdiction  to  grant  such 
relief?  The  contention  of  the  steel  corpora- 
tion is  that  the  charge  made  by  the  electric 
company  was  in  excess  of  that  lawfully  pre- 
scribed at  the  time.  If  this  is  true,  then  it 
had  a  clear  remedy  by  an  action  at  law  to 
recover  back,  the  amount  paid  in  excess  of 
the  legal  rate.  This  is  not  a  case  where  it 
is  contended  that  the  rate  prescribed  is  un- 
reasonable. In  such  a  case  as  that  it  may  be 
that  before  a  suit  could  be  brought  to  recover 
back  any  part  of  the  amount  charged  and  paid 
the  unreasonableness  of  the  rate  would  have 
to  be  established  before  the  Public  Service 
Commission.  Here  the  contention  of  the  steel 
corporation  is  that  the  rate  relied  upon  by 
it  has  been  established,  and  was  in  existence 
undisturbed  in  any  way,  and  that  the  electric 
company  simply  applied  to  it  a  rate  which 
did  not  under  the  law  have  any  application. 
This  being  so,  it  seems  quite  clear  to  us  that 
the  remedy  is  a  suit  to  recover  back  the 
amount  paid  in  excess  of  the  prescribed  rate 
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]  if  it  should  turn  out  that  the  rteel  corpora- 
tion is  right  in  its  contention.  Of  course,  if 
a  public  service  corporation  would  attempt 
to  charge  a  rate  not  prescribed,  the  party 
affected  by  such  action  could  have  the  Public 
Service  Commission  compel  it  to  discon- 
tinue such  practice,  but  the  Public  Service 
Commission  would  have  no  authority  to  ren- 
der a  Judgment  for  the  amount  which  had 
theretofore  been  charged  In  excess  of  the 
proper  rate.  If  a  public  service  corporation, 
under  such  circumstances,  would  refuse  to 
refund  the  excess,  the  only  remedy  left  to 
the  aggrieved  party  would  be  an  action  at 
law  to  recover  it.  Section  18  of  the  Public 
Service  Commission  Act  clearly  authorizes  a 
suit  to  be  brought  in  any  circuit  court  hav- 
ing Jurisdiction  to  recover  for  an  injury  done 
by  a  public  service  corporation  by  indulging 
in  any  practice  not  allowed  by  law.  In  fact, 
the  Jurisdiction  and  authority  of  the  Public 
Service  Commission  extends  no  further  than 
to  prescribe  proper  rates  and  proper  prac- 
tices, and  to  direct  the  public  service  corpora- 
tions to  comply  with  them  in  the  future.  If 
a  public  service  corporation  should  then  re- 
fuse compliance,  it  would  be  necessary  for 
the  Public  Service  Commission,  or  some 
party  interested,  to  invoke  the  aid  of  a  court 
of  competent  Jurisdiction  to  compel  compli- 
ance with  the  order;  and  likewise,  if  by  re- 
fusal to  comply  with  an  order  of  the  Public 
Service  Commission,  or  with  a  rate  lawfully 
prescribed,  injury  has  resulted,  the  injured 
party  may  recover  compensation  therefor  in 
any  court  of  competent  Jurisdiction. 

It  follows  from  what  we  have  said  that 
the  conclusion  of  the  Public  Service  Commis- 
sion was  correct,  and  the  relief  asked  will  be 
denied. 


(90  W.  Va.  51) 

FLAT  TOP  NAT.  BANK  V.  PARSONS. 

(No.  4403.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  24,  1922.) 

(Syllabus  by  the  Court,) 

1.  New  trial  €=:9 1 02(1)— Evidence  obtainable 
by  due  diligence  no  ground  although  discov- 
ered subsequently. 

It  is  the  duty  of  the  defendant  to  anticipate 
such  issues  of  fact  as  will  probably  arise  in 
the  course  of  a  trial;  and  if  by  due  diligence  he 
could  have  produced  at  the  trial  evidence  to 
meet  an  issue,  but  failed  to  do  so,  he  cannot 
obtain  a  new  trial  on  the  ground  that  such  evi- 
dence was  discovered  since  the  trial. 

2.  New  trial  ^=9(04(3)— After-discovered  evi- 
dence as  to  genuineness  of  signature  held 
cumulative  merely. 

After-discovered   evidence  introduced  on  a 

motion  for  a  new  trial,  by  the  defendant,  in  an 

^action  for  the  recovery  of  money  on  a  note,  to 

which  his  name  was  signed  by  another  person 


£3»For  other  cases  see  same  topic  and  KEY-NUMBER  tn  all  Key-Numbered  Disesu  and  Indexes 
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alleged  to  be  his  agent  and  attorney  in  fact  and 
under  a  claim  of  authority  so  to  do  by  yirtne 
of  an  alleged  power  of  attorney,  the  genuine- 
ness of  the  signature  to  which  was  denied  by 
him  in  his  testimony  given  in  the  trial  but 
which  was  affirmed  by  expert  evidence  adduced 
by  the  plaintiff,  such  after-discovered  evidence, 
consisting  of  the  testimony  of  a  scientific  hand- 
writing expert,  to  the  effect  that  such  signature, 
in  his  opinion,  based  upon  a  comparison  there- 
of with  other  admittedly  genuine  signatures, 
18  not  in  the  handwriting  of  the  defendant,  is 
merely  cumulative  and  constitutes  no  ground 
for  a  new  trial. 

3.  Pledges  ®=»58(l)  —  Lender  not  limited  to 
sale  of  note  pledged  as  security,  but  may 
bring  suit  thereon. 

A  party  obtains  a  loan  at  a  bank,  by  ex- 
ecuting a  collateral  note,  containing  a  provision 
for  sale  of  the  security  deposited  therewith 
upon  nonpayment  of  note  at  maturity,  and 
pledges  therewith  the  negotiable  note  of  a  third 
party,  not  due,  in  favor  of  the  borrower  and 
bearing  his  indorsement.  Upon  nonpayment  of 
borrower's  collateral  note,  the  bank  is  not 
limited  to  its  remedy  by  way  of  sale  of  the 
pledged  security,  but  may,  by  suit,  enforce  pay- 
ment of  the  note  so  pledged. 

« 

4.  Principal  and  agent  <@=9l26(3)^Note  ex- 
ecuted by  agent  need  not  show  such  fact  on 
Its  faca. 

A  note  executed  for  a  principal,  by  an 
agent,  need  not  show  upon  its  face  that  it  was 
executed  by  such  agent,  and  the  authority  of 
the  agent  may  be  established  as  in  other  cases 
of  agency. 


cated  by  the  defendant  payable  to  tbe  or- 
der of  one  C.  T.  Benton,  at  tbe  Huntington 
Bankipg  &  Trust  Company,  for  $15,000,  dat- 
ed November  8,  1920,  and  maturing  January 
1,  1921,  and  by  Benton  indorsed  to  tbe  plain- 
tiff ;  tbe  third  count  declares  upon  the  same 
note  as  having  been  made  by  the  defendant 
by  and  through  his  representative  and  agent 
thereunto  duly  authorized;  and  the  fourth 
and  last  count  being  for  money  loaned  and 
advanced  by  the  plaintiff  to  the  defendant 
All  of  said  counts,  however,  are  upon  th6 
same  cause  of  action. 
.  The  defendant  pleaded  nonassumpsit  and 
non  est  factum  as  to  the  note  sued  upon. 
The  trial  resulted  In  a  verdict  for  the  plain- 
tiff for  the  amount  of  the  note  with  Inter- 
est to  date  of  verdict;  the  defendant  made 
a  motion  to  set  aside  the  verdict  and  grant 
him  a  new  trial,  assigning  various  grounds, 
which  motion  was  overruled,  and  Judgment 
was  entered  upon  said  verdict 

The  record  shows  that  some  time  in  Feb- 
ruary, 1920,  Benton,  who  was  an  expert  ac- 
countant, became  acquainted  with  the  de- 
fendant. Parsons,  who  was  a  coal  operator 
and  real  estate  dealer  and  interested  in  a 
number  of  coal  companies;  that  Parsons,  ei- 
ther individually  or  as  an  officer  of  some  of 
his  companies,  employed  Benton  U>  audit  the 
accounts  of  some  of  his  corporations,  which 
employment  lasted  for  some  considerable 
part  of  1920,  and  during  that  period  Ben- 
ton and   Parsons  en^^aged  in  various  busi- 


5.  Principal    and    agent  <&=>I7I (I)— Principal  |  "ess  transactions  with  each  other,  loaning 
cannot  retain  benefit  of  acts  of  unauthorized  |  each  other  money  from  time  to  time,  either 


agent  and  at  the  same  time  repudiate  them. 
Generally  speaking,  a  principal  cannot 
knowingly  retain  the  benefit  of  the  acts  of  an 
unauthorized  agent  and  repudiate  the  agent's 
acts.  If  he  would  repudiate,  he  must  refund, 
and  retention  of  benefits  after  full  knowledge 
and  demand  amounts  to  a  ratification  of  such 
unauthorized  acts. 

Error  to  Circuit  Court,  Cabell  County. 

Action  by   the  Flat  Top  National   Bank 
against  A.  F.  Parsons.    Judgment  for  plain- 


for  themselves  or  for  companies  which  they 
controlled,  Benton  being  practically  owner 
of  the  Benton-Bailey  Company,  his  auditing 
company,  and  the  Mountain  State  Coal  Cor- 
poration. It  is  shown  that  between  Febru- 
ary, 1920,  and  some  time  in  December  of  the 
same  year,  Benton  and  Parsons,  in  order  to 
aid  each  other  individually  or  their  various 
companies,  engaged  in  the  dangerous  prac- 
tice of  "kiting**  checks  and  notes,  the  checks 
and  notes  exchanged  between  them   either 

MM    -.^-i  ^^4r^«^«««-  K«4,.»o  ^^r^^      A  #n^««>^     ^or  thclr  individual  or  corporate  use  aggre- 
tiff,  and  defendant  brings  error.     Affirmed,  j      .,       u  ^  •^ b-/^ r^f^rx       ^   0..-./^/% ^^n.     ^.u 

'  'gating  between  $150,000  and  $200,000;   the 


Simms  &  Staker  and  Holt,  Duncan  &  Holt, 
all  of  Huntington,  for  plaintiff  in  error. 

French  &  Easley,  of  Bluefleld,  and  Fitz- 
patrick,  Campbell,  Brown  &  Davis  and  Wil- 
liams, Scott  &  Lovett,  all  of  Huntington,  for 
defendant  in  error. 

MEREDITH,  J.  This  is  an  action  of  as- 
sumpsit brought  by  the  Flat  Top  National 
Bank  of  Bluefleld  against  A.  F.  Parsons  in 
the  circuit  court  of  Cabell  county,  to  April 
rules,  1921,  and  was  tried  before  a  Jury  on 
the  20th,  21st,  and  23d  days  of  May  follow- 
ing. There  are  IJour  counts  to  the  declara- 
tion, the  first  being  indebitatus  assumpsit; 
the  second,  a  special  count  upon  a  note  eze- 


note  in  suit  is  one  of  the  links  in  these  "kit- 
ing" operations.  About  November  3,  1920, 
Parsons  executed  his  note  payable  to  the  or- 
der of  Benton  at  the  Huntington  Banking 
&  Trust  Company  for  $15,000,  due  November 
13,  1920;  this  note  was  discounted  at  that 
bank  by  Benton,  and  he  and  Parsons  were 
notified  that  it  must  be  paid  at  maturity; 
the  two  went  to  Ashland,  Ky.,  to  raise  the 
money  to  pay  it,  but  were  unsuccessful;  they 
came  back  to  Huntington  about  the  8th  of 
November,  and  Benton  says  that  Parsons 
there  told  him  to  "go  out  and  do  everything 
that  was  necessary  to  get  the  money  and  pay 
that  note,**  meaning  the  note  that  would  fall 
due  on  November  13  at  said  trust  company ; 


^spFor  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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about  that  time  Parsons  made  his   check,  r  Huntington  Banking  &  Trust  Company,  and 


dated  November  13,  1920,  drawn  on  the  First 
National  Bank  of  Whitesburg,  Ky.,  in  favor 


also  produced  a  power  of  attorney  which  he 
testified  Parsons  signed  on  July  1,  1920,  in 


of  the  Huntington  Banking  &  Trust  Com-    his  presence,  detailing  time,  place,  and  cir 


pany,  and  delivered  it  to  Benton  for  him  to 
use  in  paying  the  note  when  due,  though 
Parsons  did  not  have  sufficient  funds  in  the 
Whitesburg  bank  to  cover  this  check ;  in  tliis 
emergency  Benton  gave  to  Parsons  a  check 
of  his  Mountain  State  Coal  Corporation  for 
$16,000,  dated  November  13,  1^20,  drawn  on 
the  Ohio  Valley  Bank  of  Huntington,  so  that 
Parsons  could  use  it  to  meet  his  check  on 
the  Whitesburg  bank,  but  the  Mountain 
State  Coal  Corporation  did  not  have  suffi- 
cient funds  in  the  Ohio  Valley  Bank  to  cov- 
er its  check ;  and  it  therefore  was  necessary 
to  secure  funds  to  meet  this  latter  check; 
Benton  went  to  Charleston  about  the  10th 
of  November,  but  was  unsuccessful  in  rais- 
ing the  funds  there;  shortly  thereafter  he 
went  to  Blnefleld  and  made  arrangements 
with  the  plaintiff  bank  for  a  loan  of  $15,000, 
by  giving  his  own  note,  being  the  usual  form 
of  a  bank  collateral  note  and  pledged  there- 
with the  note  of  defendant,  Parsons,  payable 
to  the  order  of  Benton  with  the  latter*s  in- 
dorsement on  it;  he  did  not  take  these  notes 
with  him  but  returned  to  Huntington,  and 
had  his  collateral  note  and  the  Parsons  note 
sent  by  mall  to  the  plaintiff  bank.  The  note 
of  Benton  in  favor  of  the  plaintiff  bank  was 
dated  November  18,  1920,  payable  in  30  days 
for  $15,000;  the  Parsons  note  was  for  the 
same  amount  and  dated  November  8,  1920. 
and  payable  January  1,  1921,  with  interest 
from  its  date.  The  plaintiff  bank  discounted 
the  Benton  note  and  placed  the  proceeds 
thereof  to  Benton's  credit  in  the  plaintiff 
bank;  Benton  drew  upon  this  account  and 
deposited  the  funds  In  the  Ohio  Valley  Bank 
to  the  credit  of  the  Mountain  State  Coal 
Corporation  in  time  to  make  its  check  good, 
previously  given  to  Parsons,  and  delivered 
Parsons'  check  to  the  Huntington  Banking 
&  Trust  Company,  and  thereby  paid  the 
$15,000  note,  which  Parsons  had  given  to 
Benton  and  which  Benton  had  discounted 
there. 

The  plaintiff  did  not  sue  Benton  upon  his 
note  given  it,  but  sued  Parsons  upon  the 
note  which  Benton  had  used  as  collateral  in 
obtaining  the  $15,000  from  the  plaintiff  bank. 
Upon  the  trial  the  note  sued  on  was  offered 
In  evidence  and  Benton  testified  on  behalf 
of  the  plaintiff,  detailing  the  transactions 
here  related,  as  well  as  many  other  collat- 
eral facts  and  circumstances,  and  that  the 
note  in  suit  was  not  signed  by  Parsons,  but 
that  Parsons'  name  as  maker  was  signed  to 
the  note  by  Benton  by  authority  given  to 
him  by  Parsons,  and  which  authority  Benton 
claims  was  given  to  him  orally  about  the 
time  that  he  and  Parsons  came  back  from 
Kentucky,  when  they  found  it  necessary  to 
raise  the  money  to  pay  Parsons'  note  at  the 


cumstance,  which  is  in  the  following  words : 

Huntington,  W.  Va.,  July  1,  1920. 

To  Whom  It  May  Concern: 

This  is  to  certify  that  I  have  this  day  given 
C.  T.  Benton  full  power  of  attorney  to  sign 
and  execute  negotiable  iDstruments. 

And  accordingly  I  hereby  ratify  and  confirm 
such  acts  and  deeds  by  C.  T.  Benton  same  as 
done  by  me.  A.  F.  Parsons. 

A  number  of  bankers  also  testified  on  be< 
half  of  the  plaintiff  that  the  name  signed 
to  the  power  of  attorney,  upon  comparing 
the  signature  with  admitted  signatures  of 
Parsons,  in  their  opinion,  was  in  the  hand- 
writing of  the  defendant;  the  defendant  in 
his  testimony  denied  the  execution  of  the 
power  of  attorney,  but  produced  no  expert 
testimony  relating  to  the  signature  to  the 
power  of  attorney,  but  did  produce  a  number 
of  witnesses  who  claimed  to  be  familiar  with 
Benton's  handwriting,  tending  to  establish 
that  a  certain  note  of  $12,500  purporting  to 
have  been  signed  by  Parsons,  as  well  as  cer- 
tain stock  certificates  and  certain  other  notes 
signed  by  various  other  persons  in  favor  of 
Benton  which  were  found  in  Benton's  office 
some  time  in  the  month  of  December,  1920 
while  Benton  was  away,  were  forged  instru- 
ments in  the  handwriting  of  Benton.  Par- 
sons not  only  denied  the  execution  of  the 
aforesaid  power  of  attorney,  but  denied  that 
he  had  ever  authorized  Benton  to  execute 
the  note  in  his  behalf,  either  by  the  power  or 
otherwise. 

After  verdict,  the  defendant,  in  support 
of  his  motion  to  set  it  aside  and  grant  a 
new  trial,  filed  various  affidavits  including 
that  of  one  George  W.  Wood,  alleging  that 
he  was  surprised  upon  the  trial  by  the  pro- 
duction of  the  power  of  attorney;  that  he 
had  never  seen  it  until  the  day  of  the  trial, 
and  that  not  until  after  the  trial  had  he  had 
opportunity  to  have  it  examined  by  a  scien- 
tific examiner  of  questioned  documents,  when 
he  employed  said  Wood,  a  scientific  hand- 
writing expert,  to  make  such  examination, 
and  who,  after  comparing  it  with  Parsons' 
signatures  offered  in  evidence,  pronounced  it 
a  forgery,  and  who  would  state  that  in  his 
opinion  the  purported  signature  of  Parsons 
to  said  power  of  attorney  was  in  the  hand- 
writing of  Benton;  various  affidavits  were 
filed  in  opposition  to  said  motion,  tending 
to  show  that  Parsons  for  some  time  before 
the  trial  knew  of  the  alleged  execution  of 
the  power  of  attorney,  and  that  he  might 
have  reasonably  anticipated  that  it  would 
be  offered  in  evidence. 

For  a  reversal  of  the  action  of  the  cir- 
cuit court,  the  defendant  In  this  court  al- 
leges the  following  grounds: 

[1 , 2]    First.    The  defendant  contends  that 
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th(3  verdict  should  have  been  set  aside  and  a 
new  trial  granted  on  the  ground  of  newly 
discovered  evidence.  We  do  not  believe  that 
the  defendant  has  in  any  s^nse  placed  him- 
self within  the  rule  as  laid  down  by  the 
former  decisions  of  this  court  in  granting 
new  trials  for  after-discovered  evidence.  He 
was  certainly  aware,  as  disclosed  by  the  rec- 
ord, that  an  alleged  power  of  attorney  would 
be  relied  upon  by  the  plaintiff  to  show  the 
authority  of  Benton  to  execute  the  note  in 
suit  for  Parsons.  In  the  decision  of  this 
court  by  Judge  Poffenbarger,  in  the  case  of 
Butts  V.  Butts,  81  W.  Ya.  55,  94  S.  B.  360, 
the  court  says: 

"It  is  the  duty  of  a  litigant  to  exercise  pre- 
vision. He  must  look  forward  and  anticipate 
and  provide  for  what  he  ought  to  know  may 
happen  in  a  trial.  This  is  the  clear  import 
of  language  used  in  State  v.  Stowers,  66  W. 
Ya.  198.  If  a  p&rty  were  permitted  to  obtain 
a  new  trial,  on  his  statement  of  lack  of  knowl- 


neither  can  we  say  that  it  is  not  cumulative. 
In  the  case  of  John  Schoen  Plumbing  Co.  v. 
Hugunin,  156  Mo.  App.  68,  135  S.  W.  967,  in 
an  action  to  foreclose  a.  mechanic's  lien, 
plaintiff  moved  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  consisting  of 
the  testimony  of  an  expert  in  handwriting 
who  had  testified  that  he  had  examined  a  re- 
ceipt offered  in  evidence  signed  by  the  plain- 
tiff, and  that  he  would  testify  that  In  his 
opinion  certain  words  in  it  were  written 
after  the  receipt  had  been  given,  and  after 
it  had  been  signed  by  the  plaintiff.  The 
matter  of  the  presence  of  the  words  in  the 
receipt  was  gone  over  at  the  trial,  and  tes- 
tified to  by  the  parties,  plaintiff  denying  that 
these  words  were  in  the  receipt  when  he 
signed  it  It  was  there  held  that  the  pro- 
posed evidence  of  the  handwriting  expert 
was  merely  cumulative  of  plaintiff's  own  tes- 
timony, or  contradictory  of  the 'defendant's, 
or  in  the  nature  of  Impeachment  and  was 


edge  of  materiality  of  a  fact  he  could  have  not  ground  for  a  new  trial.  See.  also.  First 
proved.  If  he  had  known  it  was  material,  then  National  Bank  v.  Heaton,  6  Thomp.  &  C.  (N. 
the  way  to  a  new  trial  would  be  both  short  and    v  x  o^     ^  j  ^n  i  nv^mi     /-.  /V    \i«. 

easy.    The    te8amoDy    of   these   witnesses,    if  J;>  ^!l  *"«171<'''*" Jl  P,***"'!*.*^*!:®?: i^"' •** 


admitted,  would  merely  add  to  that  of  Mrs. 
Kirkendall,  the  bookkeeper.  She  says  the  af- 
fiants were  at  the  office  on  certain  days.  They 
would  say  the  same  thing.  That  makes  their 
evidence  cumulative.  This  alone  bars  it. 
There  are  four  requisites:  Discovery  after 
the  trial,  inability  to  discover  it  before  by  the 


OkL  231,  151  Pac.  1023,  L.  B,  A.  1916C,  1155, 
and  notes  thereto. 

So  we  hold  that  because  of  lack  of  dili- 
gence in  discovering  this  proposed  evidence, 
and  because  we  cannot  say  that  this  evi- 
dence would  produce  a  different  result  if  a 
new  trial  were  granted  and  because  of  its 


exercise  of  reasonable  diligence,  materiality  and ,  ^^^^^j^^^^^  character,  the  court  did  not  err 
noncumulativeness.    All     must     be     present' 
Lack  of  any  is  fatal." 


We  cannot  say  that  the  proposed  evidence 
of  Wood  would  meet  any  of  these  four  req- 
uisites, except  that  it  was  actually  discov- 
ered after  trial,  but  it  ought  to  have  been 
discovered  before;  the  defendant,  having 
reasonable  grounds  to  anticipate  that  the 
alleged  power  of  attorney  would  be  offered 
in  evidence,  could  have  called  bankers  from 
his  own  or  other  cities  as  handwriting  ex- 
perts, or  he  could  have  produced  Wood  or 
other  scientific  experts  at  the  time  of  trial; 
his  attention  was  called  to  the  power  of  at- 
torney in  the  opening  of  the  case  on  the  first 
day,  and  the  trial  continued  for  three  days. 
He  says  now  that  he  was  surprised,  yet  ho 
motion  either  for  continuance  or  delay  was 
made  in  his  behalf ;  under  such  circumstanc- 
es, after  a  verdict  against  him,  he  cannot 
complain.  This  court  held  in  the  case  of 
Henderson  v.  Hazlett,  75  W.  Va.  265,  83  S.  E. 
907,  that— 

"Generally  it  is  no  ground  for  a  new  trial 
that  the  movant  was  surprised  at  the  testimony 
of  his  adversary  or  of  other  witnesses,  who 
had  not  misled  him  by  previous  statements  in- 
consistent therewith,  and  where  there  is  no 
evidence  of  trickery  or  of  tampering  with  the 
witnesses." 

But  we  cannot  say  that  the  proposed  evl-, 
dence  of  Wood  would  probably  produce  a 
different  result  If  a  new  trial  were  granted; 


in  refusing  to  set  aside  said  verdict  for  the 
ground  assigned. 

Second.  The  second  error  relied  upon  is 
that  the  verdict  was  contrary  to  the  weight 
and  preponderance  of  the  evidence.  The 
verdict  of  the  jury  was  found  upon  compe- 
tent though  conflicting  testimony,  and  after 
a  careful  review  of  the  evidence  we  cannot 
say  that  there  is  a  preponderance  of  the 
evidence  in  favor  of  the  defendant;  on  the 
contrary,  there  Is  abundant  evidence  to  sup- 
port a  verdict,  and  where  issues  properly 
submitted  to  the  jury  are  solely  questions 
of  fact  to  be  determined  from  competent, 
though  conflicting  testimony,  the  verdict  will 
not  be  disturbed  unless  the  evidence  is  plain- 
ly insufficient  to  sustain  it.  Stewart  v.  Parr, 
74  >V.  Va.  327,  82  S.  E.  259. 

[3]  Third.  It  is  contended  by  defendant 
that  the  plaintiff  acquired  no  title,  either 
legal  or  equitable,  to  the  note  sued  on,  and 
therefore  had  no  right  to  maintain  this  suit 
upon  it,  claiming  that  the  only  remedy  plain- 
tiff had  was  to  sell  the  note,  according  to 
the  terms  of  the  note  executed  to  the  plain- 
tiff b^  Benton.  The  defendant  claims  that 
the  express  provisions  of  the  note  of  Benton 
to  the  bank,  providing  for  a  sale  of  the  col- 
lateral in  case  of  nonpayment  of  Benton's 
note  at  maturity,  was  the  exclusive  and  only 
remedy  of  the  bank,  so  far  as  the  collateral 
deposited  therewith  was  concerned.  We  can- 
not agree  with  this  view ;  this  suit  was  proi>- 
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erly  brought  by  the  plaintiff.  The  note  in 
Buit  was  indorsed  by  the  payee,  Benton,  and 
delivered  to  the  plaintiff;  it  being  a  negotia- 
ble note,  title  thereto  passed  to  the  plain- 
tiff; suit  could  not  be  maintained  thereon 
by  Benton  in  his  name  so  long  as  title  re- 
mained in  the  plaintiff,  and  it  was  the  right 
of  the  plaintiff,  if  Qot  its  duty,  to  collect  the 
note  by  suit  It  was  decided  by  this  court 
in  the  case  of  First  National  Bai^k  y.  Kittle, 
69  W.  Va.  171,  71  S.  E.  109,  that  the  credi- 
tor is  bound  to  use  proper  care  and  diligence 
in  the  management  and  collection  of  collat- 
eral securities,  and  that  a  surety  wUl  be  re- 
leased to  the  extent  of  the  loss  actually  sus- 
tained by  the  negligence  of  the  creditor  to 
the  same  extent  as  if  the  loss  were  due  to 
the  positive  act  of  the  creditor.  This  view 
is  fully  sustained  by  an  abundance  of  au- 
thorities. Barnes'  Code,  c.  98A,  |  51  (Code 
1913,  sec.  4222);  Jones,  Collateral  Securities 
(3d  Ed.)  f  89;  Anderson  v.  Union  Bank,  117 
Va.  1,  83  S.  E.  1080;  1  Daniel,  Negotiable 
Instruments  (6th  Ed.)  {  83;  Brannon,  Ne- 
gotiable Instruments  Law  (3d  Ed.)  p.  159, 
citing  Farmer's  Bank  v.  Riedlinger,  27  N.  D. 
318,  146  N.  W.  556,  and  Melton  v.  Pensacola 
Bank,  190  Fed.  126,  111  O.  O.  A.  166. 
Fourth.  Defendant     complains     that     the 


No.  3,  offered  by  him.    We  think  the  court 
was  clearly  right    This  instruction  says: 

"And  if  the  said  Benton  swears  Parsons  au- 
thorized him  to  sign  the  note,  and  Parsons 
swears  he  did  not,  then,  unless  the  evidence  of 
C.  T.  Benton  is  corroborated  by  some  other 
witness,  or  other  facts  or  circumstances  proven 
in  this  case,  sufficient  to  convince  the  jury  con- 
clusively that  Parsons  is  testifying  falsely, 
they  should  find  for  the  defendant*' 

No  comment  Is  necessary  upon  this  in- 
struction. 

Fifth.  Defendant  also  complains  of  thfe 
court's  refusal  to  give  his  instruction  No.  4, 
which  is  to  the.  effect  that  if  the  jury  be- 
lieve from  the  evidence  that  Benton  forged 
the  name  of  A.  F.  Parsons  to  a  note  for  $12,- 
500,  and  the  name  of  J.  W.  Montgomery  to 
a  note  for  $7,500,  and  the  name  of  R.  C. 
Campbell  to  a  note  for  $53,000,  and  a  stock 
certificate  of  the  Logan-Elkhom  Coal  Com- 
pany for  250  shares,  *'they  may  give  such 
evidence  the  weight,  as  in  their  opinion,  it 
may  be  entitled  to  on  the  question  as  to 
whether  C.  T.  Benton  had  criminal  intent 
when  he  signed  A.  F.  Parsons'  name  to  the 
note  sued  on,  and  whether  it  was  part  of  a 
general  scheme,  a  plan  on  the  part  of  Ben- 
ton, to  forge  a  number  of  documents  with 
fraudulent  intent."  We  do  not  see  the  rele- 
vancy of  this  instruction.  If  Benton  were 
authorized  to  execute  the  note  in  stilt,  the 
fact  that  he  may  have  executed  It  with  crim- 
inal intent  did  not  affect  defendant's  liabif- 
ity  thereon.  The  instruction  was  properly 
refused. 


[4]  Sixth.  It  is  further  contended  by  the 
defendant  that  the  note  in  suit  is  not  bind- 
ing upon  him,  first,  because  it  is  not  signed 
by  him,  and,  second,  that  even  if  Benton 
held  a  valid  power  of  attorney  to  execute 
said  note  on  behalf  of  Parsons,  that  the  note 
was  improperly  executed,  in  that  under  such 
a  power,  the  signature  should  have  been  in 
some  form  such  as  "A.  F.  Parsons,  by  C.  T. 
Benton,  Attorney  in  Fact"  or  "A.  F.  Par- 
sons, by  C.  T.  Benton,  Agent"  the  defendant 
citing,  to  sustain  his  position,  21  R.  C.  L.  p. 
880.    It  says: 

"Again,  if  an  attorney  signs  his  principal's 
name  to  a  note  or  mortgage  without  adding 
his  own  name  as  agent  there  is  Insufficient 
execution  of  the  instrument" 

To  this  we  cannot  agree.  Our  Negotiable 
Instruments  Law,  Code,  c.  98A,  |  19  (sec. 
4190),  provides: 

'*The  signature  of  any  party  may  be  made  by 
a  duly  authorized  agent;  no  particular  form 
of  appointment  is  necessary  for  this  purpose, 
and  the  authority  of  the  agent  may  be  estab- 
lished as  in  other  cases  of  agency." 

This  clearly  negatives  the  idea  that  the 
name  of  the  agent  must  appear  upon  the 


court  erred  in  refusing  to  give  instruction.  ^^^  ^^^^  ^^  ^^^  ^  ^^^^  capacity  show- 


ing  his  agency.  1  Daniel,  Negotiable  In- 
struments (6th  Ed.)  fi  298,  299,  ciUng  Me- 
chanics' Bank  v.  Bank  of  Columbia,  5  Wheat 
(U.  S.)  326,  5  L.  Ed.  100;  1  Mechem,  Agency 
(2d  Ed.)  I  1128,  citing  First  National  Bank 
V.  Gay,  63  Mo.  33,  21  Am.  Rep.  430;  For- 
syth V.  Day,  41  Me.  382 ;  2  C.  J.  p^ge  673 ;  1 
Williston,  Contracts,  §  299. 

[fi]  Seventh.  It  is  also  contended  that  even 
if  the  power  of  attorney  under  which  Ben- 
ton claimed  authority  to  execute  the  note  in 
suit  was  valid,  it  did  not  authorize  Benton 
to  sign  Parsons'  name  to  the  note,  payable 
to  Benton,  the  attorney  designated  in  the 
powei",  and  that  therefore  the  note  is  not 
binding  upon  Parsons,  the  defendant  citing 
the  case  of  Stalnback  v.  Read  &  Co.,  11  Grat. 
(Va.)  281,  62  Am.  Dec.  648.  We  do  not  ques- 
tion the  law  laid  down  in  that  case.  It  is 
to  the  effect  that  a  power  of  attorney  given 
to  an  agent  to  act  in  the  name  and  on  be- 
half of  his  principal  to  draw,  indorse,  and 
accept  bills  and  to  make  and  Indorse  notes, 
negotiable  at  a  particular  bank,  does  not  au- 
thorize the  attorney  to  draw  a  bill  in  the 
name  of  his  principal  for  the  benefit  of  the 
attorney.  But  it  is  shown  in  this  case  that 
Benton  obtained  the  money  from  the  plain- 
tiff bank  for  the  benefit  of  Parsons;  the 
mon^y  obtained  on  the  note  in  suit  was  ul- 
timately used  to  pay  Parsons'  note  at  th^ 
Huntington  Banking  &  Trust  Company;  of 
this  there  can  be  no  question;  it  is  fully  es- 
tablished by  the  evidence.  **If  a  person  re- 
ceives the  benefit  of  the  dealings  of  an  unau- 
thorized agent,  he  must  also  discharge  all 
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responsibilities  o^ccasioned  thereby."  Dew- 
ing V.  Hutton,  48  W.  Va.  676,  37  S.  B.  670; 
First  National  Bank  v.  Kimberlands,  16  W. 
Va.  579;  Prazier  v.  Brewer,  52  W.  Va.  306, 
43  S.  E.  110;  Holt  v.  King,  54  W.  Va.  441, 
47  S.  E.  362;  Caton  v.  Raber  et  ux.,  56  W. 
Va.  244,  49  S.  E.  147 ;  Grocery  Co.  t.  Daw- 
son, 68  W.  Va.  332,  69  S.  E.  845,  Ann.  Gas. 
1912B,  148;  Truslow  v.  Bridge  &  Terminal 
R,  R.  Co.,  61  W.  Va.  628,  57  S.  E.  51;  1 
Mechem,  Agency  (2d  Ed.)  |  435,  as  foUows: 

"It  is,  moreover,  as  has  been  seen,  a  rule  of 
quite  universal  application  that  he  who  would 
avail  Mmself  of  the  advantages  arising  from 
the  act  of  another  in  his  behalf  mubt  so  far  as 
it  is  entire  also  assume  its  responsibilities.  If 
the  principal  has  knowingly  appropriated  and 
enjoyed  the  fruits  and  benefits  of  an  agent's 
act  he  will  not  afterwards  be  heard  to  say  that 
any  portion  of  the  act  was  unauthorized.  One, 
therefore,  who  voluntarily  accepts  the  whole 
or  any  part  of  the  proceeds  of  an  act  done  by 
one  assuming,  though  without  authority,  to  be 
his  agent,  must  ordinarily  be  deemed  to  ratify 
the  act  and  take  it  as  his  own  with  all  its  bur- 
dens as  well  as  all  its  benefits.  He  may  not 
ordinarily  take  the  benefits  and  reject  the  bur- 
dens, but  must  either  accept  them  or  reject 
them  as  a  whole." 

It  is  strenuously  contended  by  defendant 
that  the  plaintiff  elected  to  rely  solely  upon 
the  power  of  attorney  offered  In  evidence 
for  Benton's  authority  to  execute  the  note; 
the  record  clearly  discloses  that  this  posi- 
tion is  not  tenable.  No  count  in  the  declara- 
tion binds  the  plaintiff  to  a  reliance  upon 
the  power  of  attorney ;  had  Benton  had  no 
power  of  attorney,  upon  the  record  of  this 
case,  the  plaintiff  would  have  been  entitled 
to  recover.  On  page  54  of  the  record,  Ben- 
ton 'testiiles: 


"Tes,  sir;  when  I  came  back,  Mr.  Parsons 
told  me  to  go  out  and  do  everything  that  was 
necessary  to  get  the  money  and  pay  that  note.*' 

And  on  page  56,  he  says  that  while  he 
executed  the  note  in  suit  on  behalf  of  Par- 
sons under  the  authority  conferred  by  the 
power  of  attorney,  he  also  says  that  Par- 
sons told  him  to  do  what  was  necessary  to 
raise  the  money  to  pay  the  check  which  Par- 
sons bad  given  on  the  Whltesburg  bank,  to 
meet  the  Parsons  note  at  the  Huntington 
Banking  &  Trust  Company.  It  is  true  that 
this  statement  of  Benton  is  denied  by  Par- 
sons, but  the  weight  of  their  evidence  was  to 
be  determined  by  the  jury. 

When  Parsons  learned  that  his  note  was 
used  at  the  plaintiff  bank,  and  the  evidence 
shows  that  the  loan  was  granted  largely  up- 
on the  financial  responsibility  of  the  defend- 
ant, and  that  the  proceeds  thereof  were 
turned  over  to  him,  or  ultimately  used  In 
payment  of  his  note  at  the  Huntington 
Banking  &  Trust  Company,  it  was  his  duty 
upon  repudiating  the  note  in  the  hands  of 
the  plaintiff  bank  to  refund  the  money  re- 
ceived thereon;  we  say  "received  thereon," 
though  it  may  not  have  gone  directly  into 
his  hands,  it  was  used  to  pay  his  debt;  be 
got  the  full  benefit  thereof. 

I 

"A  principal  cannot  knowingly  retain  the 
benefit  of  money  hired  by  his  agent,  in  the 
name  of  the  principal,  and  at  the  same  time 
legally  refuse  to  repay  the  loan  upon  the  ground 
that  the  agent  had  no  authority  to  borrow  mon- 
ey." Perkins  v.  Boothby,  71  Me.  91:  1  Mech- 
em, Agency  (2d  Ed.)  i  436,  citing  cases. 

Having,  as  we  conceive,  disposed  of  all 
the  points  relied  upon  by  defendant,  and 
the  defendant  having  had  a  full,  fair,  and 
impartial  trial,  and  finding  no  error,  we  af- 
firm the  Judgment 
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for  its  breach,  a  yerdict  for  the  plaintiff  was 
unauthorized,  and  it  was  error  to  overrule  the 
defendant's  motion  for  a  new  trial. 


(Coort  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.) 

(Syllahua  hy  the  Court.) 

1.  Sales  ^=s>22(3)— Where  agent  made  oon- 
traet  subject  to  ratification,  there  was  no 
contract  in  absence  of  ratification. 

Although  an  agent  possesses  authority  to 
execute  a  contract  in  behalf  of  his  principal, 
yet,  where  the  agent  signs  an  instrument  in 
the  name  of  his  principal,  but  at  the  same  time 
disclaims  any  intention  to  bind  the  principal, 
and  80  informs  the  opposite  party,  who  also 
signed  the  instrument,  and  it  is  at  the  time 
understood  by  the  agent  and  such  opposite 
party  that  no  contract  is  thereby  made,  but 
that  the  instrument  thus  signed  by  them  is  to 
be  submitted  to  the  agent's  prindpal  for  the 
purpose  of  ratification,  and  is  not  to  become 
a  contract  binding  between  the  parties  until 
ratified  by  the  principal,  and  the  instrument  is 
not  delivered  to  the  opposite  party,  but  is 
retained  by  the  agent  for  the  purpose  of  being 
transmitted  to  the  prindpal  for  ratification,  and 
is  transmitted  for  that  purpose,  there  arises  no 
contract  between  the  prindpal  and  the  opposite 
party,  in  the  absence  of  any  ratification  by  the 
principal  of  the  act  of  the  agent.  Heitmann  y. 
Commerdal  Bank,  6  Ga.  App.  S84,  65  S.  B. 
590;  Moore  v.  Farmers*  Mutual  Ins.  Co.,  107 
Ga.  199.  33  S.  B.  65;  Equitable  Mfg.  Co.  v. 
Hill-Atkinson  Co.,  17  Ga.  App.  494  (3),  87  8. 
E.  715,  and  cases  there  dted. 

2.  Sales  ^=>22  (2) ^Agent's  contract  subject  to 
revocation  before  acceptance  when  made  sub- 
ject to  ratification,  though  part  of  price  paid. 

The  instrument  thus  signed  by  the  opposite 
party  amounts  only  to  an  offer  by  him  to  the 
agent's  principal,  which  offer  may  be  with- 
drawn by  the  party  making  it  before  accept- 
ance. This  18  true  even  though  the  party  mak- 
ing inch  offer  may,  at  the  time  of  signing  the 
instrument,  have  accepted  from  the  agent,  for 
the  prindpal,  a  payment  in  money  as  a  consid- 
eration for  the  contract,  provided  that  such 
coDsideration  is  tendered  back  to  the  principal 
before  the  letter's  acceptance  of  the  offer. 

3.  Sales  ^=»22 (3)— Payment  of  draft  drawn  by 
agent  under  contract  subject  to  ratification* 
sot  acceptance  of  offer. 

Where  such  consideration  paid  by  the  prin- 
dpal was  not  paid  in  cash,  but  was  paid  by  a 
draft  drawn  by  the  agent  on  the  prindpal,  the 
prindpal's  payment  of  the  draft,  after  his  re- 
ceipt of  the  offer,  and  before  its  acceptance  and 
before  the  withdrawal  of  the  offer  by  the  party 
making  it,  does  not  amount  to  an  acceptance 
of  the  offer. 

4.  Sales  ^=»52 (5)— Evidence  held  to  show  of- 
fer never  aooepted. 

It  ia  clearly  and  indisputably  established 
by  the  evidence  that  the  offer  was  not  ac- 
cepted, and  therefore  no  contract  entered  into 
between  the  parties.  It  follows,  therefore,  that 
in  a  suit  by  the  prindpal  against  the  opposite 
party,  alleging  a  contract  and  daiming  damages 


Error  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  the  Johnson-Brown  Company 
against  J.  A.  Williams.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Keversed. 

L.  L.  Moore  and  Bowling,  Askew  &  Whel- 
chel,  all  of  Moultrie,  for  plaintiff  in  error. 

Hill  &  Gibeon,  of  Moultrie,  for  defendant  in 
error. 

STEPHENS,  J.  [1-4]  Johnson-Brown  Com- 
pany on  March  16,  1920,  sued  Williams  upon 
a  written  contract,  alleging  that  on  October 
6,  1919,  the  plaintiff  contracted  with  the  de- 
fendant to  purchase  a  certain  quantity  of  a 
commodity  at  a  stipulated  price,  and  alleging 
a  breach  of  the  contract  by  the  defendant, 
to  the  damage  of  the  plaintiff.  The  evidence 
showed  that  on  the  date  alleged  an  agent 
of  the  plaintiff  negotiated  the  alleged  con- 
tract with  the  defendant;  that  the  contract 
was  drawn  in  duplicate,  both  copies  being 
signed  by  the  defendant  and  by  the  agent  for 
bis  principal;  that  the  agent  stated  to  the 
defendant  at  the  time  of  the  execution  of 
the  instrument  that  the  alleged  contract 
would  have  to  be  sent  to  his  principal 
for  confirmation;  that  for  this  purpose  the 
agent  retained  and  forwarded  to  his  princi- 
pal both  the  original  and  duplicate  copies 
of  the  instrument;  that  at  the  time  of  the 
execution  of  the  alleged  contract  the  agent 
delivered  to  the  defendant  a  draft  on  bis 
principal  for  a  certain  sum  of  money,  and 
represented  to  the  defendant  that  it  was  a 
part  of  the  purchase  price  to  bind  the  trade ; 
that  the  draft  was  presented  by  the  defend- 
ant and  paid  by  the  plaintiff  on  October  18, 
1919;  and  that  the  plaintiff  received  both 
copies  of  the  contract  from  the  agent,  but 
never  communicated  any  confirmation  there- 
of to  the  defendant  There  was  also  evi- 
dence to  the  effect  that  on  October  25,  1919, 
before  any  acceptance  of  the  defendant's  of- 
fer by  the  plaintiff,  or  any  confirmation  by 
the  principal  of  the  alleged  contract  forward- 
ed to  it  by  the  agent,  the  defendant  with- 
drew his  promise  to  deliver  the  commodity 
and  tendered  back  to  the  principal  the 
amount  of  money  represented  by  the  draft, 
which  tender  was  refused  by  the  plaintiff. 
The  testimony  of  the  defendant  was  in  part 
as  follows: 


«n 


He  [the  agent]  said  that  he  would  have  to 
send  both  original  and  the  duplicate  to  Albany 
to  Johnson -Brown  Company  [the  principal]  for 
their  confirmation.  He  said  that  he  did  not 
doubt  but  that  they  would  confirm  it,  but  his 
instructions  were  for  it  to  go  to  them  for  their 
confirmation.  After  that  he  took  both  copies 
of  the  contract,  and  I  don*t  know  where  he 
sent  them.    I  never  heard  from  them  and  I  nev- 
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er  saw  Tthc  agent]  any  more.  They  did  not 
mail  me  that  duplicate.  They  did  not  confirm 
the  contract  to  me.  •  •  ♦  Under  the  ar- 
rangement I  had  with  Mr.  Parrish  [the  agent] 
this  contract  was  not  to  be  binding  before  it 
was  confirmed  by  the  company  and  a  copy 
returned  to  me.  I  had  a  clear  understanding 
to  that  effect,  and  Mr.  Parrish  so  understood  it 
and  told  me  so.'* 

The  agent  of  the  principal  testified  in  part 
as  follows: 

"I  did  not  undertake  to  close  the  trade  that 
afternoon.  I  told  him  that  I  would  send  them 
[the  contract]  to  Albany  to  Mr.  Brown  [the 
principal]  for  him  to  confirm  them." 

It  is  not  necessary  to  add  anything  fur- 
ther to  the  headnotes. 
Judgment  reversed. 

JENKINS,  P.  J.,  and  HILL,  J^  concur. 


(28  Ga.  App.  195) 

BELL  V.  PATE.    (No.  12555.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.) 

(SyUabna  hy  the  Court.) 

« 

1.  Sales  ^=>472(3)— in  trover  for  conversion 
of  automobiie  to  which  plaintiff  had  retained 
title  by  oomtract,  evidence  held  to  authorize 
verdict  for  plaintiff. 

This  being  a  suit  in  trover  in  the  municipal 
court  of  the  city  of  Macon  for  an  alleged  con- 
version of  an  automobile  to  which  the  plaintiff 
claimed  title  under  a  retention  of  title  contract 
of  sale  to  a  third  person  from  whom  the  de- 
fendant subsequently  bought  the  automobile, 
and  the  evidence  authorizing  the  inference  that 
the  defendant  bought  the  automobile  with  ac- 
tual knowledge  of  the  plaintiff's  title,  as  well 
as  constructive  knowledge  of  it  from  the  con- 
tract having  been  recorded  as  required  by  law, 
the  verdict  for  the  plaintiff  was  authorized. 

2.  Parties  ^=s>95 (4)— Amendment  of  petition 
and  process  by  substituting  defendant's  true 
name  held  proper. 

It  was  not  error  to  allow  the  plaintiff  to 
amend  the  petition  and  process  by  striking  the 
name  of  Mrs.  Minnie  Bell  Stevens  as  the  de- 
fendant and  substituting  therefor  the  true  name 
of  the  defendant,  to  wit,  Miss  Minnie  BelL 
CHv.  Code  1910,  §  5686. 

3.  Other  assignments  not  insisted  upon. 

No  other  assignment  of  error  is  insisted 
upon  in  the  brief  of  counsel  for  the  plaintiff 
in  error. 

4.  No  error  In  overruling  certiorari. 

The  judge  of  the  superior  court  did  not 
err  in  overruling  the  defendant's  certiorari. 

Error  from  Superior  Court,  Bibb  County; 
Malcolm  D.  Jones,  Judge. 

Action  by  J.  S.  Pate  against  Minnie  BelL 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 


Hubert  F.  Bawls,  of  Macon,  for  plaintiff 
in  error. 

Jones,  Park  &  Johnston,  of  Macon,  for  de- 
fendant in  error. 

STEPHENS,  J.     Judgment  affirmed. 
JENKINS,  P.  J.,  and  HILL,  J.,  concur. 

(28  Ga.  App.  178) 

OCILLA  SOUTHERN  R.  CO.  v.  BEAVERS. 

(No:.  12298.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.) 

(Byllahun  hy  the  Court.) 

1.  Master  and  servaot  ^=»265 (4) —Statutory 
presumption  of  negligence  of  railroad  defined. 

The  presumption  of  negligence  arising 
against  a  railroad  company  upon  proof  of  an 
injury,  as  provided  in  Civ.  Code  1910,  8  2780^ 
does  not  apply  in  the  case  of  an  injured  em- 
ployee, unless  it  appears  that  he  was  himself 
in  no  wise  connected  with  the  transaction  from 
which  the  injury  flowed.  See,  in  this  connec- 
tion. Port  Royal  &  W.  C.  R.  Co.  v.  Davis,  103 
Ga.  579,  30  S.  E.  202;  Atkinson  v.  Swords,  11 
Ga.  App.  16T,  74  S,  B.  1093;  Wrightsville  & 
Tennille  R.  Co.  v.  Tompkins,  9  Ga.  App.  154, 
70  S.  B.  955. 

2.  Master  and  servant  <@=s>265(4)  —  Proof  of 
cause  of  derailment  required. 

Where  the  plaintiff  was  injured  as  a  result 
of  a  derailment  of  a  train  of  cars  of  the  de- 
fendant which  the  plaintiff  was  operating  as 
engineer,  it  does  not,  in  the  absence  of  any 
proof  as  to  the  specific  cause  of  the  derailment, 
appear  that  the  action  of  the  plaintiff  in  operat- 
ing the  train  was  not  connected  with  the  trans- 
action from  which  the  injury  flowed. 

3.  Master  and  servant  ^5>29l  (9)— Charge  on 
statutory  presirmptlon  of  negligence  Inap- 
plicable. 

The  court  erred  in  giving  in  charge  section 
2780  of  the  Civil  Code  of  1910,  and  should  have 
instructed  the  jury  as  to  the  law  applicable  to 
cases  where  an  employee  is  injured  in  the  serv- 
ice of  a  railroad  company.  See,  in  this  connec- 
tion, av.  Code  1910,  {  2782.  It  was  therefore 
error  to  overrule  the  defendant's  motion  for  a 
new  trial. 

Error  from  Superior  Court,  Ben  Hill 
County;   O.  T.  Gk>wer,  Judge. 

Action  by  O.  J.  Beavers  against  the  Gdlla 
Southern  Railroad  Ck)mpany.  Judgment  for 
plalntiflf,  and  defendant  brings  error.  Re- 
versed. 

Wall  &  Grantham,  of  Fitzgerald,  and 
Quincey  &  Rice,  of  Ocilla,  for  plaintiff  in 
error. 

Shipp  &  Sheppard,  of  Americns,  and  A.  J. 
&  J.  C.  McDonald,  of  Fitzgerald,  for  defend- 
ant in  error. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  BILL,  J.,  concur. 


^s»For  other  cases  see  same  topic  and  KEY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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(28  Oa.  App.  177) 

GIBBS  V.  SWORDS.    (No.    12295.) 

(Court  of  Appeal!  of  Georgia,  DiTiaion  No.  2. 

Feb.  10,  1922.) 


(SyllahuB  hv  the  Court.) 

1.  Tender  «=»19(2)— Of  part  of  amouat  a«ed 
for  Is  admisaion  of  liability  to  that  oxteat. 

Where  the  defendant  denies  any  indebted- 
ness whatsoever  to  the  plaintiff,  bat  in  hia 
plea  makes  a  tender  of  part  of  the  amount  sued 
for  in  full  satisfaction  of  the  plaintiff's  claim, 
which  tender  is  full  and  complete,  and  measures 
up  to  all  the  requirements  of  a  tender  properly 
made,  the  tender  is  an  admission  of  liability 
to  the  plaintiff  by  the  defendant  of  the  amount 
tendered,  and  a  verdict  finding  for  the  defend- 
ant generally,  and  a  judgment  for  the  defend- 
ant accordingly,  are  unsupported  by  the  evi- 
dence and  contrary  to  law.  See  29  R.  O.  L. 
eSO;   28  Am.  &  Bug.  Ency.  of  Law,  15. 

2.  No  other  orror. 

No  other  error  of  law  appears. 

3.  Denial  of  now  trial  held  error. 

The  trial  judge  erred  in  oyerruling  the 
plaintiff's  motion  for  a  new  trial. 

Error  from  Superior  Oourt,  Ben  Hill  Coun- 
ty;   O.  T.  Gower,  Judge. 

Action  by  T.  W.  Gibbs,  administrator, 
against  A.  J.  Swords.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

Eldridge  Oxtta,  of  Fitzgerald,  for  plaintiff 
in  error. 

F.  M.  Powers,  of  Fitzgerald,  for  defendant 
in  error. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  BlliL,  J.,  concur. 
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918,  45  S.  E.  711;  Wilson  ▼.  Hinnant,  117  Ga. 
46,  4d  S.  E.  408;  Bass  Dry  Goods  Ck>.  v.  Gran- 
ite Mfg.  Co.,  113  Ga.  1142,  39  S.  E.  471;  Mc- 
Millan V.  Ck>chran,  24  Ga.  App.  679,  101  S.  E. 
717;  Wellmaker  v.  Wheatley,  123  Ga.  201,  51 
S.  E.  436. 


2.  Contracts  ^=»93(2)— That  party  aigned  con- 
tract without  reading  It  In  relliuice  on  other 
party's  statements  does  not  show  It  was  In- 
duced by  fraud. 

That  one  of  the  parties  to  the  written  con- 
tract executed  it  by  appending  his  signature 
thereto  when  in  a  hurry  to  attend  to  other 
business  and  without  reading  the  instrument 
which  he  signed,  and  that  he  executed  the  in- 
strument relying  upon  an  alleged  false  repre- 
sentation made  to  him  by  the  other  contracting 
party  that  it  contained  the  true  agreement,  is 
insufficient,  to  establish  the  contention  that  he 
was  fraudulently  induced  to  sign  the  contract. 
See,  in  this  connection,  Tinsley  v.  GuUett  Gin 
Co.,  21  Ga.  App.  512,  94  S.  B.  892,  and  cases 
there  dted. 

3.  Evidence  ^=s>442(6)— Oral  promises  held  in- 
admissible to  vary  complete  contract  rescind- 
ing contract  of  sale. 

Where  certain  personal  property,  including 
certain  live  stock,  was  sold  and  delivered  by 
the  plaintiff  to  the  defendant  for  part  cash, 
and  the  balance  in  deferred  payments,  and  the 
parties  afterwards  agreed  upon  a  rescission 
of  the  contract,  which  rescission  was  made  in 
a  written  instrument  which  provided  that  the 
plaintiff  released  the  defendant  from  all  lia- 
bility for  the  unpaid  purchase  money,  in  con- 
sideration of  the  defendant's  allowing  the  plain- 
tiff to  retain  the  cash  payment  which  he  had 
received  from  the  defendant,  and  the  surrender 
to  the  plaintiff  by  the  defendant  of  all  the  per- 
sonal property  which  the  defendant  had  pur- 
chased from  the  plaintiff,  with  the  exception 
of  the  live  stock  included  in  the  former  sale, 
which  live  stock  the  defendant  had  sold  and 
parted  with  the  possession,  but  in  lieu  thereof 
agreed  in  the  contract  of  rescission  to  substi- 
tute certain  other  live  stock  which  the  defend- 
ant had  in  his  possession,  such  written  contract 
of  rescission  will  be  taken  as  a  complete  con- 
tract and  as  containing  all  the  agreements  by 
which  the  contracting  parties  intended  to  be 
bound  as  respecting  the  consideration  to  be 
received  by  the  defendant  for  his  transfer  to 
the  plaintiff  of  the  substituted  live  stock  men- 
tioned in  the  contract.  It  follows  that  certain 
prior  promises  alleged  by  the  defendant  to  have 
been  made  to  him  by  the  plaintiff,  by  the  terms 
of  which  the  plaintiff  agreed  to  pay,  for  the 
benefit  of  the  defendant,  a  certain  consideration 
for  the  surrender  by  the  defendant  to  the  plain- 
tiff of  the  substituted  live  stock  mentioned  in 
the  contract  of  rescission,  which  consideration 
was  the  payment  by  the  plaintiff  and  the  can- 
cellation and  delivery  by  him  to  the  defendant 
of  certain  outstanding  purchase-money  notes 
which  the  defendant  had  given  to  third  persons 
in  payment  for  the  substituted  live  stock  which 
the  defendant  had  bought  from  such  third  per- 
sons, and  which  live  stock  the  defendant  had, 
before  completing  payment  therefor,  delivered 
to  the  plaintiff  in  pursuance  of  the  terms  of  the 

185,  93  S.  E.  293;   Bullard  ▼.  Brewer,  118  Ga.    written  contract  of  rescission,  and  in  fubsti- 

■  '  ,     , .       .  .  

^=9For  other  eases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


(28  Ga.  App.  196) 

RAWLINGS  V.   FIELDS.    (No.   12569.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.) 

fSvllabus   ly   the   Court.) 

I.  Evidence  ^=:»442( I) —Contemporaneous  or 
prior  agreements  Irrelevant  when  written 
oontraot  oontains  the  whole  agreement. 

Where  a  written  contract  contains  all  the 
agreements  respecting  the  subject-matter  by 
which  the  parties  are  bound,  contemporaneous 
or  prior  negotiations  and  agreements  between 
the  contracting  parties  in  reference  to  the  same 
matters  are,  in  the  absence  of  fraud,  accident, 
or  mistake,  irrelevant  to  establish  the  terms 
of  the  contract  entered  into  between  the  par- 
ties. Only  the  written  contract  will  be  con- 
sidered for  the  purpose  of  ascertaining  the 
agreements  in  respect  to  the  subject  of  the 
contract  by  which  the  parties  intended  to  be 
bound.    Brosseau  v.  Jacobs*  Pharmacy,  147  Ga. 
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tution  for  the  stock  which  the  defendant  had 
previously  bought  from  the  plaintiff  and  had 
subsequently  sold,  were  irrelevant  and  not  ad- 
missible for  the  purpose  of  adding  to  or  varying 
the  written  terms  of  the  contract  of  rescission. 

4.  Evidence  ^==>442(6)— Oral  promises  held  in* 
admissible  to  vary  contract  rescinding  con« 
tract  of  sale. 

In  a  suit  on  the  purchase-money  notes 
which  the  defendant  had  executed  to  such  third 
persons  in  payment  for  such  substituted  live 
stock,  and  which  notes  the  plaintiff  had  ac- 
quired as  transferee  from  the  payees  thereof, 
but  which  the  plaintiff  had  not  canceled  and 
delivered  to  the  defendant  in  accordance  with 
the  plaintiff*8  alleged  promise  to  the  defendant, 
made  extraneously  to  the  written  contract  of 
rescission,  and  which  in  view  of  the  rulings 
here  made  cannot  be  considered  as  a  part  of 
the  legally  established  contract  between  the 
parties,  the  trial  judge  erred,  after  proof  of  the 
written  contract  of  rescission  had  been  made, 
in  admitting  in  evidence,  as  a  part  of  such  con- 
tract, such  prior  extraneous  promises  and 
statements  alleged  to  have  been  made  by  the 
plaintiff.  It  therefore  follows  that  the  over- 
ruling of  the  plaintiff's  motion  for  a  new  trial 
was  error. 

Error  from  City  Court  of  Sandersville;  W. 
M.  Goodwin,  Judge. 

Action  by  C.  G.  Rawlings  against  O.  G. 
Fields.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Jordan  &  Harris,  of  Sandersville,  for  plain- 
tiff in  error. 

Evans  &  Evans,  of  Sandersville,  for  defend- 
ant in  error. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Ga.  App.  203) 

DAVIS,    Agent,    etc.,    v.    HAWKINS. 
(No.    12636.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.) 

(8yllahu8  hy  the  Court,) 

I.  Removal  of  causes  ^s»32— Pre-existing  right 
not  affected  by  federal  cdntrol  of  railroads. 

Where,  prior  to  the  federal  control  of  rail- 
roads, a  suit  for  injuries  from  alleged  negli- 
gence, brought  by  a  citizen  of  Georgia  against 
a  carrier  corporation  whose  citizenship  is  in 
another  state,  was  removable  from  a  court  of 
this  state  to  the  federal  court  by  reason  of 
the  diverse  citizenship  of  the  parties  and  the 
necessary  jurisdictional  amount  (Judicial  Code, 
U.  S.  §§  24,  28,  4  Fed.  Stat.  Ann.  [2d  Ed.] 
842;  5  Fed.  SUt  Ann.  16  [U.  S.  Comp.  St.  §§ 
091,  1010]),  such  right  of  removal  by  the 
Director  General  or  federal  agent  in  charge 
of  the  carrier  remains  and  is  unaffected  by 
such  control,  which,  "while  effecting  a  consol- 
idation of  the  physical  control  of  the  different 


'  transportation  systems,  did  not  effect  a  con- 
solidation of  the  individual  companies,  so  far 
as  their  respective  legal  rights  and  liabilities 
were  concerned.*'  Payne  v.  Monroe,  110  S.  E. 
34;  Mo.  Pac.  R.  Co.  v.  Ault,  256  U.  S.  — ,  41 
Sup.  Ct.  693-596,  65  L.  Ed.  — ,  decided  June 

1,  1921.  Any  other  construction  would  render 
meaningless  the  express  language  of  section  10 
of  the  Federal  Control  Act  (Fed.  Stat  Ann. 
1918  Supp.  762;  U.  S.  Comp,  Stat.  Ann.  Supp. 
1919.  S  3115% j).  "Nor  shaU  any  such  carrier 
be  entitled  to  have  transferred  to  a  federal 
court  any  action  heretofore  or  hereafter  in- 
stituted by  or  against  it,  which  action  was  not 
80  transferable  prior  to  the  federal  control 
of  such  carrier."  Hall  v.  Payne  (D.  C.)  274 
Fed.  237;  Smith  v.  Babcock  (D.  C.)  260  Fed. 
679;  Ga.  So.  &  Fla.  Ry.  Co.  v.  Smiley,  151 
Ga.  795(2),  108  S.  E.  273;  Robinson  v.  Cen- 
tral of  Ga.  Ry.  Co.,  150  Ga.  41,  102  a  B. 
532;  Payne  v.  Southern  Cotton  Oil  Co.,  27 
Ga.  App.  283,  108  S.  E.  71. 

2.  Question  not  decided. 

The  suit  being  removable  by  reason  of  di- 
versity of  citizenship  of  the  parties,  it  is  un- 
necessary to  determine,  under  the  conflicting 
authorities,  whether  the  cause  is  removable 
on  the  additional  ground  that  it  is  one  arising 
"under  the  Constitution  and  laws  of  the  United 
States." 

Error  from  Superior  C:k)urt,  Decatur  Coun- 
ty;  W.  C.  WorriU,  Judge. 

Action  by  Neva  Hawkins  against  James  E. 
Davis,  Agent,  etc.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Hartsfield  &  Conger,  of  Bainbridge,  and 
Pope  &  Bennet,  of  Albany,  for  plaintiff  In 
error. 

John  B.  Wilson,  W.  M.  Harrell,  and  W.  V. 
Custer,  all  of  Bainbridge,  and  W.  A.  (Coving- 
ton, of  Moultrie,  for  defendant  in  error. 

JENKINS,  P.  J.    Judgment  reversed, 

STEPHENS  and  HILL,  JJ.,  concur. 


(28  Ga.  App.  179) 

INTERSTATE  LUMBER  CO.  V.  BENNETT. 

(No.   12311.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.) 

(Rylldhus  hy  the  Court.) 

I.  Chattel  mortgages  ^=^272— Defendaat  may 
show  satisfaction  by  performance  of  services 
and  recover  balance  due,  under  plea  of  pay- 
ment and  recoupment. 

Where  there  is  a  contract  between  two 
parties,  by  the  terms  of  which  one  party  has 
agreed  to  pay  the  other  party  for  the  perform- 
ance of  certain  services  when  performed,  and 
before  the  performance  of  such  services  by  the 
latter  party  the  first  party  makes  an  advance- 
ment of  money  under  the  contract  to  the  sec- 
ond party,  and  takes  as  security  therefor  a 
chattel  mortgage  executed  by  the  second  party. 


^s»For  other  eases  tee  same  topic  and  KEY-NUMBER  in  all  Key-Numbsred  Digests  and  Indexes 
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the  second  party  may,  In  a  defense  to  a  fore- 
dosare  of  such  mortgage  by  the  first  party, 
show  that  the  advancement  for  which  the 
mortgage  has  been  given  has  been  satisfied  by 
the  second  party's  performance  of  the  original 
contract,  and  may  also  in  addition  thereto 
recover  against  the  first  party  any  balance 
which  may  be  due  the  second  party  by  the  first 
party  ander  the  contract  Such  a  defense  is 
not  a  set-off,  but  is  a  plea  of  payment  and  re* 
coupment,  and  may  be  made  by  the  defendant 
in  a  proceeding  to  foreclose  the  mortgage.     , 

2.  No  error  eommltted. 

The  counter  affidavit  of  the  defendant,  set- 
ting up  such  a  defense,  was  good  against  de- 
murrer, and,  as  it  was  supported  by  the  evi- 
dence, the  trial  judge  did  not  err  in  overruling 
the  demurrer  or  the  motion  to  strike  the  coun- 
ter affidavit,  or  in  overruling  the  plaintiff's  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Clinch  County ; 
J.  I.  Summerall,  Judge. 

Proceeding  by  the  Interstate  Lumber  Com- 
pany against  D.  T.  Bennett.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

W.  T.  Dickerson,  of  Homerville,  and 
Branch  &  Snow,  of  Quitman,  for  plaintiff  in 
error. 

S.  Burkhalter,  of  Homerville,  and  Parker 
ft  Parker,  of  Waycross,  for  defendant  in 
error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(2S  Ga.  App.  184) 

BUTLER  V.  CITIZENS'  BANK.    (No.  12383.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

reb.  10,  1922.) 

(Byllahiu  hy  the  Court.) 

i.  Bills  aad  notes  ^=»58— Evideaeo  ^=»444(2) 
— liMtmroeat  apparently  complete  may  be 
shown  not  to  be  binding  until  psrformanoe  of 
eonclition  precedent;  note  delivered  by  surety 
on  condition  not  binding  until  principal's  sig- 
nature procured. 

A  written  instrument  which  upon  its  face 
is  apparently  a  completely  executed  contract 
between  the  parties  may  nevertheless,  by  the 
drcomstances  attending  its  execution  and  the 
understanding  between  the  parties,  be  shown 
not  to  be  a  valid  contract  until  the  performance 
of  some  other  act  of  one  of  the  parties  as  a 
condition  precedent  to  the  instrument's  be- 
coming a  binding  contract  between  them.  Pid- 
cock  ▼.  Crouch,  7  Ga.  App.  290,  66  S.  E.  973; 
Heitmann  ▼.  CJommerdal  Bank,  6  Ga.  App. 
584,  65  S.  B.  590.  Where  a  promissory  note 
is  executed  by  a  person  ostensibly  as  the  prin- 
cipal, and  is  delivered  to  the  authorized  agent 
of  the  payee,  but  not  as  a. final  and  completed 
obligation  between  the  parties,  and  where,  un- 


der the  facts  of  the  case,  the  person  executing 
it  is  a  surety  only  for  the  debt  of  another,  and 
the  instrument,  under  an  agreement  between 
the  parties  to  the  transaction,  is  not  to  become 
a  binding  obligation  until  the  signature  of  such 
principal  debtor  has  been  procured,  it  does  not, 
in  the  absence  of  the  signature  of  the  latter, 
become  a  binding  and  valid  obligation  between 
the  original  parties.  In  so  far  as  the  defend- 
ant's plea  set  up  such  defense  it  was  erroneous- 
ly stricken. 

2.  Evidence  ^s»434(l2)— False  representations 
not  defense  to  action  on  purcliass*money  noto» 
excluding  warranties  and  representations. 

A  mortgage  note  given  for  the  purchase 
price  of  a  mule,  which  stipulates  that  mules 
bought  by  the  maker  are  bought  after  a  full 
inspection  and  "without  warranty,  express  or 
implied,  and  without  any  reservation  whatever,'* 
and  that  the  maker  understands  "that  no  cqa- 
ditions,  stipulations,  or  statements  not  includ- 
ed in  this  note  shall  be  binding  upon  the  ven- 
dors," and  that  the  maker  has  "carefully  read 
the  full  contents  of  this  note  and  that  the 
same  embraces  in  full  [his]  contract  of  pur- 
chase,** and  that  he  fully  understands  the  same, 
is  not  subject  to  a  defense  by  the  maker  that 
the  vendor,  at  the  time  of  the  sale  of  the  mule, 
falsely  and  fraudulently  represented  the  mule 
as  being  sound  in  wind  and  limb,  well  condition- 
ed, free  from  other  physical  defects,  well  bro- 
ken, and  suitable  for  general  farm  and  draft 
work,  etc.,  all  of  which  representations  and 
warranties  were  relied  upon  by  the  defendant 
in  purchasing  the  mule.  McNeel  v.  Smith,  106 
Ga.  215,  32  S.  B.  119;  Cochran  v.  Jones,  11 
Ga.  App.  302,  75  S.  B.  143;  Bowen  v.  Fuller, 
23  Ga.  App.  394,  98  S.  B.  357.  The  court  did 
not  err  in  striking  that  part  of  defendant's  plea 
setting  up  such  defense. 

3.  Appeal  and  error  ^=s>68t —Exception  to  dis- 
allowance of  amendment  not  oonsidered  when 
amendment  not  set  out. 

An  exception  to  the  refusal  to  allow  an 
amendment  to  pleading,  where  the  contents  of 
the  amendment  offered  is  not  set  out,  presents 
no  question  for  consideration.  Thomas  v.  Sie- 
sel,  2  Ga.  App.  663,  68  S.  B.  1131. 

4.  Verdict  and  Judgment  erroneous. 

The  court  having  erred  in  striking  part  of 
the  defendant's  plea,  as  indicated  in  paragraph 
1,  above,  the  verdict  and  judgment  were  er- 
roneous. 

Brror  ftom  City  Court  of  Douglas;  T.  N. 
Henson,  Judge. 

Action  by  the  Citizens'  Bank  against  Mrs. 
R.  C.  Butler.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

R.-  A.  Moore,  of  Douglas,  for  plaintiff  In 
error. 

B.  L.  Grantham,  of  Douglas,  for  defendant 
in  error. 

STBPHBNS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  BILL,  J.,  concur. 


^s»For  other  eases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexe* 
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(28  Ga.  App.  186) 

LIPSCOMB  V.  WATKINS.    (No.  12402.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.) 

fSyllahus  hy  the  Court.) 

i.  Action  ^=927(l)«Oainage8  ^=s:>20— Plaintiff 
may  elect  to  sue  on  contract  or  "tort"  wtien 
duty  violated  merely  incident  of  contract; 
damages  recoverable  in  actions  on  tort  or 
contract  stated. 

*'A  tort  is  a  legal  wrong  committed  upon  the 
person  or  property,  independent  of  contract." 
Civ.  Code  1910,  §  4403.  It  may,  however,  arise 
from  "the  violation  of  some  private  obligation, 
^y  which  like  damage  accrues  to  the  individ- 
ual." Civ.  Code  1910,  {  4403,  subd.  8.  Thus, 
while  an  action  should  sound  in  contract  when- 
ever the  act  complained  of  consists  in  the  vio- 
lation of  some  specific  duty  expressly  provided 
for  by  the  contract  itself  (Howard  v.  Central 
of  Georgia  By.  Co.,  9  Ga.  App.  617,  619,  71 
S.  E.  1017),  yet  where  the  wrong  consists  of 
ttxe  violation  of  some  duty  merely  incident  to 
or  arising  out  of  a  contract,  the  complainant 
is  entitled  to  elect  as  to  his  remedy  and  so  ei- 
ther rely  upon  his  rights  under  the  contract  or 
proceed  for  damages  as  in  cases  of  tort.  CHty 
&  Suburban  By.  v.  Brauss,  70  Ga.  368,  376; 
Owens  V.  Nichols,  139  Ga.  475,  77  S.  B.  635; 
Wolff  V.  Southern  By.  (3o.,  130  Ga.  261,  256, 
60  S.  E.  569;  Fain  v.  Wilkerson,  22  Ga.  App. 
193,  95  S.  E.  752.  When  the  action  is  on  the 
contract  the  damages  must  necessarily  be  con- 
fined to  such  as  were  in  legal  contemplation 
within  the  minds  of  the  contracting  parties; 
whereas  in  a  suit  in  tort  the  injured  party  is 
limited  only  by  the  rule  which  requires  that  the 
damages  must  have  followed  directly  and  as  the 
natural  consequence  of  the  act  complained  of. 
Carr  v.  Southern  By.  Co.,  12  Ga.  App.  830,  79 
S.  E.  41. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Tort] 

2.  New  trial  ^:r>26— Pleading  «=5>49,  193(8)— 
Suit  partaking  of  nature  of  action   in  tort 
and  on  contract   Is  defective;    objection   to 
petition  cannot  be  raised  In  motion  for  new 
trial  when  exception  not  taken  to  failure  to 
dismiss;    petition.  In  absence  of  exceptions, 
held  not  within   rule  applicable  to  petition 
praying  only  special  damages  which  are  not 
recoverable. 
In  *the  instant  case  the  suit  as  originally 
brought  was  defective,  in  that  it  partook  both 
of  the  nature  of  an  action  in  tort  and  an  action 
on  contract,  or  was  at  least  ambiguous  in  this 
respect.    The  wrong  complained  of  was  the  al- 
leged  forcible   and   wrongful  dispossession   by 
the  defendant  of  the  plaintiff  and  the  pli^intiff*s 
household  effects  from  the  alleged  rented  prem- 
ises.   Upon  the  hearing  of  the  defendant*?  de- 


murrer it  was  sustained  "in  so  far  as  damages 
are  alleged  in  the  petition  in  said  cause  as  be- 
ing for  a  breach  of  contract,  and  also  in  sa 
far  as  relates  to  allegations  to  all  other  mat- 
ters and  facts  in  said  petition,  except  those 
facts  showing  a  tort  for  eviction";  the  plain- 
tiff, under  the  order  of  the  court,  being  given 
the  right  to  amend  "so  as  to  eliminate  all 
claims  for  a  breach  of  contract."  Harris  v. 
Cleghorn,  121  Ga.  314,  48  S.  E.  969.  In  re- 
sponse to  this  order  the  plaintiff  amended  her 
petition  in  general  terms  "by  electing  to  pro- 
ceed on  that  part  of  the  petition  which  sets  out 
damages  for  the  illegal  eviction  of  plaintiff 
from  the  property  of  the  defendant,  and  by 
abandoning  that  part  thereof  which  undertakes 
to  recover  on  breach  of  contract"  No  excep- 
tion is  preserved  to  the  failure  of  the  court  to 
dismiss  the  suit  on  account  of  the  insufficiency 
of  the  petition,  either  as  originally  brought  or 
as  amended,  and  consequently  this  objection 
cannot  be  raised  in  the  motion  for  a  new  triaL 
Guaranty  Mut.  Life  &  Health  Ins.  Go.  y.  Seals, 
27  Ga.  App.  378,  108  S.  E.  477,  and  cases  there 
cited.  In  the  absence  of  any  exceptions  to  the 
sufficiency  of  the  petition,  it  must  therefore  be 
construed  as  asking  for  general  damages  in  the 
sum  of  $1,160  on  account  of  all  damages  re- 
sulting from  the  alleged  tortious  eviction  of  the 
plaintiff  during  her  temporary  absence  from 
the  alleged  rented  premises,  to  which  it  is  al- 
leged plaintiff  had  removed  from  South  (Georgia 
for  the  purpose  of  conducting  a  boarding  house. 
Stoddard  v.  Campbell,  27  Ga.  App.  303,  108 
S.  E.  311.  This  being  true,  there  is  no  applica- 
bility of  the  rule  which  provides  that,  "Where 
the  petition  cannot  be  construed  as  asking  for 
general  or  nominal  damages,  but  is  expressly 
limited  to  a  prayer  for  special  damages  only, 
and  these  are  not  recoverable,  the  suit  is  not 
maintainable,  and  is  subject  to  be  dismissed 
on  demurrer."  Truitt  v.  Shelburne  Sales  Co., 
25  Ga^  App.  62  (2),  102  S.  E.  646.  This  court 
is  unable  to  say  as  a  matter  of  law  that  the 
verdict,  and  the  amount  of  the  verdict  ($260), 
is  absolutely  without  any  evidence  to  support  it 

•    EJrror  from  Superior  Court,  Rabun  Coun- 
ty; J.  B.  Jones,  Judge. 

Action  by  Mrs.  M.  V.  Watkins  against  Mrs.' 
L.  R.  Lipscomb.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

Thad  L.  Bynum,  of  Clayton,  for  plaintiff 
In  error. 

McMillan  &  Erwin,  of  Clarkesville,  and  R. 
E.  A.  Hamby,  of  Clayton,  for  defendant  In 
error. 

JENKINS,  J.    Judgment  affirmed. 

Stephens  and  hill,  jj.,  concur. 


^s9For  other  caMfl  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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(28  Ga.  App.  192) 

BUICE  et  al.  v.  MeCARTY  JOHNSTONE  CO. 

(No.  12511.) 

(Court  of  Appeals  of  Georgria,  Division  No.  2. 

Feb.  10,  lft22.) 

(Syllahuu  hy  ike  Court.) 

1.  Landlord  and  tenant  <e=>233(4)--Statute  as 
to  oharactor  of  tenancy  when  time  not  epeo- 
ified  inapplicable  to  dispute  as  to  what  oon- 

traot  was. 

Where,  in  a  suit  by  a  landlord  against  his 
tenant  to  recover  a  sum  of  money  claimed  to  be 
due  him,  as  rent,  the  issue  is  as  to  whether 
the  rent  contract  was  for  a  term  Of  one  year  as 
contended  by  the  landlord,  or  was  by  the 
month,  with  the  right  in  the  tenant  to  vacate 
upon  giving  a  certain  notice  to  the  landlord  as 
contended  by  the  tenant,  the  rule  by  which  the 
character  of  a  tenancy  is  determined  when  no 
time  is  specified  for  its  termination,  which  rule 
is  found  in  Civil  Code  1910,  §  3706^  is  not  ap- 
plicable. The  court  did  not  err  in  failing  to 
give  such  rule  in  charge  to  the  jury. 

2.  Appeal  and  error  ^=s>l058( I)— Evidence  ^=» 
99— Communioatlons  between  principal  and 
agent  Inadmissible  against  party  contracting 
with  agent  unless  brought  to  his  attention; 
exclusion  of  written  communications  orally 
oommunloated  to  defendant  harmless  where 
the  oral  communications  were  admitted. 

Where  the  issue  is  as  to  the  existence  of 
an  oral  contract  of  rental  between  the  defend- 
ant and  one  acting  as  authorized  agent  for  the 
plaintiff,  communications  in  writing  between 
the  agent  and  his  principal,  made  pending  the 
negotiations  leading  up  to  the  creation  of  the 
alleged  contract,  are  irrelevant  upon  the  issue 
as  to  a  contract  or  no  contract,  unless  such 
communications  were  at  the  time  brought  to 
the  notice  of  the  defendant,  and  where  the  sub- 
stance of  any  of  such  written  communications 
has  been  orally  communicated  to  the  defendant 
in  the  negotiations  pending  the  formation  of 
the  alleged  contract,  and  such  oral  communica- 
tions are  admitted  in  evidence,  it  is  harmless, 
whether  erroneous  or  not,  to  cieject  from  evi- 
dence the  written  documents  containing  such 
communications  and  offered  in  evidence  by  the 
party  who  has  introduced  in  evidence  such  oral 
communications  to  the  defendant. 

3.  No  error  In  rulings  on  evidence. 

The  court  did  not  err  in  rejecting  such  let- 
ters offered  in  evidence  by  the  plaJntiff,  and  did 
not  err  in  other  rulings  made  upon  the  admis- 
sion or  rejection  of  testimony  excepted  to  in 
the  motion  for  a  new  trial. 

4.  Sutndency  of  evidence. 

'The  evidence  authorized  the  verdict  ren- 
dered for  the  defendants. 

5.  Denial  of  new  trial  not  error. 

Applying  the  above  rulings,  the  court  did 
not  err  in  overruling  the  plaintiff's  motion  for 
a  new  trial. 

Error  from  Superior  Court,  Ben  Hill  Oonn- 
ty ;  O.  T.  Gower,  Judge. 

Action  by  F.  T.  Buice  and  others  against 


BUDULPH  ▼.  STATB  603 

(110  8.E.) 

for   defendant,   and   plalntiAs   bring   error. 
Affirmed. 


A.  J.  &  J.  C.  McDonald,  of  Fitzgerald,  for 
plain tiflCs  in  error. 

Quincey  &  Rice,  of  OclUa,  and  Wall,  Grant- 
ham &  Eassewitz,  of  Fitzgerald,  for  defend- 
ant in  error. 

STEPHENS,  J.    Judgment  affirmed. 
JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(27  Oa.  App.  588) 
RUDULPH  V.  STATE.    (No.    12629.) 

< 

(Ck>urt  of  Appeals  of  Georgia,  Division  No.  L 

Nov.  16.  1921.) 

(8yllahu$  hy  the  Court,) 

Animals  ^s>42— Evidence  sullicient  to  support 
oonviotion  for  cruelty  In  running  over  dog 
with  automobile. 

Rudulph  was  convicted  of  the  offense  of 
cruelty  to  animals.  The  evidence  was  sufficient 
to  authorize  the  conviction.  The  verdict  has 
the  approval  of  the  trial  judge,  and  for  no  rea- 
son assigned  was  it  error  to  overrule  the  mo- 
tion for  a  new  trial.  See  Moore  r.  State,  121 
Ga.  194,  48  S.  B.  919. 

Error  from  Superior  Court,  Camden  Coun- 
ty; J.  P.  Highsmith,  Judge. 

Harry  Rudulph  was  convicted  of  cruelty  to 
animals,  and  he  brings  error.    Affirmed. 

The  prosecuting  witness  testified  that  de- 
fendant ran  over  his  dog  with  an  automo- 
bile; that  the  dog  was  lying  about  in  the 
middle  of  the  road,  and  defendant  drove 
right  on  and  ran  over  it;  that  the  dog  ap- 
peared to  move  when  the  car  was  about  8 
feet  from  it;  that  defendant  did  not  throw 
the  car  in  "mutual,"  or  put  on  the  brakes, 
until  he  was  beyond  the  dog ;  that  he  Judged 
the  car  must  have  dragged  the  dog,  as  there 
was  no  track  of  the  hind  wheel  for  5  feet; 
that  the  dog  was  badly  injured,  and  died  in 
a  few  minutes ;  that  as  near  as  he  could  tell 
he  ran  across  the  middle  of  the  dog;  that 
the  road  was  50  or  GO  feet  wide  and  there 
was  plenty  of  room  to  turn  out;  that  one  in 
an  automobile  could  have  seen  the  dog  for 
100  yards,  or  possibly  further;  that  the  dog 
had  been  lying  in  the  road  about  five  min- 
utes; that  defendant's  speed  was  not  reduced, 
and  the  exhaust  continued  as  before  the  au- 
tomobile came  in  view;  that  the  horn  was 
not  sounded  and  he  did  not  see  any  effort 
by  defendant  to  go  around  the  dog,  and  the 
track  was  perfectly  straight;  that  he  fol- 
lowed defendant;  that  he  let  him  get  out  of 
his  sight,  but  he  knew  his  face,  as  he  had 
been  passing  several  days  before,  and  had 
a  track  and  tread  of  the  wheel  that  was 


the  McCarty  Johnstone  Company.    Judgment]  different;  and  that  when  he  caught  up  with 
C=s>For  otber  cactea  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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defendant  he  asked  him  abont  it,  and  defend- 
ant admitted  doing  the  killing,  and  said  he 
put  on  his  brakes,  but  his  brakes  did  not 
hold. — Statement  by  editor. 

S.  0.  Townsend,  of  St.  Marys,  for  plaintiff 
in  error. 

A.  v.  Sellers,  SoL  Gen.,  of  Baxley,  for  the 
State. 

LUKE  J.    Judgment  affirmed. 

BROYLBS,  0.  J.,  and  BLOODWORTH,  J., 
congnr. 


(28  Ga.  App.  193) 

WILLINGHAM  &  CLARY  v.  EMPIRE  COT- 
TON  OIL  CO.     (No.  12548.) 

(Court  of  Appeals  of  Georgia.  Division  No.  2. 

Feb.  10,  1922.) 

(tiyllahus  hy  the  Court.) 

1.  Principal    and    agent    ^s»78( 6 1/2)— Verdict 
.    properiy  directed  against  purchasing  agents 

for  shortage  on  shipments  for  which  contract 
made  them  liable. 

This  beins  a  suit  wherein  the  Empire  Cot- 
ton Oil  Company  obtained  a  judgment  against 
Willingham  &  Clary,  purchasing  agents  for 
that  company,  on  a  directed  verdict  for  the 
amount  of  a  shortage  in  shipments  of  cotton 
seed  shipped  by  Willingham  &  Clary  to  the  Em- 
pire Cotton  Oil  (Company  under  a  contract  be- 
tween the  parties  making  Willingham  &  Clary 
liable  to  the  Empire  Cotton  Oil  Company  for 
such  shortage,  and  which  contract  provides 
that  the  Empire  Cotton  Oil  Company  will  set- 
tle with  Willingham  &  Clary  on  receipt  of  all 
shipments  in  carload  lots  in  accordance  with 
the  weights  as  shown  by  weighers  at  the  plant 
of  the  Empire  Cotton  Oil  (Company,  and  the 
shortage  on  such  shipments  having  been  com- 
puted by  the  weights  as  shown  by  the  weighers 
at  the  plant  of  ^he  Empire  Cotton  Oil  Com- 
pany, as  provided  in  the  contract,  and  it  being 
undisputed  that  such  scales  were  correct,  the 
verdict  was  properly  directed. 

2.  Principal  and  agent  ^satGS— Under  contract 
providing  for  weighing  of  shipments  at  point 
designated  by  principal,  weighing  of  ship- 
ments at  plant  held  a  designation;  settlement 
with  agent  according  to  weights  at  purchas- 
ing points  not  deeignatien  of  such  points  as 
weighing  points. 

The  verdict  was  properly  directed  notwith- 
standing a  provision  elsewhere  in  the  contract 
providing  that  all  seeds  shipped  by  Willingham 
&,  Clary  to  the  Empire  Cotton  Oil  Company 
shall  be  weighed  "at  such  point  as  the  Empire 
Cotton  Oil  Company  may  designate,"  since 
the  action  of  the  Empire  Cotton  Oil  Company 
in  weighing  the  shipments  of  cotton  seed  at 
their  plant,  and  calling  upon  Willingham  & 
Clary  for  a  settlement  in  accordance  with  such 
weights,  itself  amounts  to  a  designation  of  the 
company's  plant  as  the  weighing  point.  The 
fact  that  the  Empire  Cotton  Oil  Company  paid 
for  cotton  seed  bought  for  it  through  Willing- 
ham &.  (jlary,  its  agents,  and  settled  for  the 


same  according  to  the  weights  made  by  Willing- 
ham &  CIbltj  at  the  point  of  purchase,  cannot 
be  considered  as  a  designation  by  the  Empire 
Cotton  Oil  Company  of  such  point  of  purchase 
as  the  weighing  point,  and  as  an  acceptance  of 
such  weights  as  correct,  since  the  contract 
provided  that  Willingham  &,  Clary  guarantee 
the  weights  as  shown  in  the  contracts  of  pur- 
chase, and  guarantee  to  make  good  any  differ- 
ence in  weight  between  what  is  shown  in  their 
reports  of  purchase  and  the  weights  at  the 
designated  weighing  point. 

Error  from  Superior  Court,  Wilkes  Coun- 
ty; E.  T.  Shurley,  Judge. 

Action  by  the  Empire  Cotton  Oil  Company 
against  Willingham  &  Clary.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

W.  A.  Staton,  of  Washington,  Oa.,  for 
plaintiff  in  error. 

Colley  &  Colley  and  Clement  E.  Sutton, 
all  of  Washington,  Ga.,  for  defendant  in 
error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HIUU  J^  concur. 


(28  Ga.  App.  162) 

SIVIALL  et  al.  v.  ROBERTSON.    (No.  12557.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1922.) 

(SyUabuM  by  the  Court.) 

I.  Sales  ^=9 1 24,  287(2)— Buyer  entitled  to  re- 
fuse unsound  peaches  thouoh  not  entitled  to 
rescind  because  those  previously  delivered 
were  unsound. 

The  parties  to  this  case  made  a  contract, 
whereby  the  plaintiff  sold  to  the  defendants, 
at  a  stipulated  price  per  bushel,  his  entire 
peach  crop  grown  in  1920  on  certain  described 
premises,  upon  the  limited  express  warranty 
that  the  peaches  should  be  in  sound  condition, 
free  from  rot.  The  first  portion  of  the  crop 
was  delivered,  accepted,  and  partly  paid  for 
by  defendants;  but  the  balance,  after  an  ex- 
amination by  the  defendants  of  the  fruit  in  the 
orchard,  was  rejected  and  payment  refused 
because  of  the  alleged  existence  of  rot.  Plain- 
tiff thereupon  sued  in  three  counts:  (1)  For 
the  balance  of  the  contract  price  of  the  peaches 
actually  delivered;  (2)  for  the  contract  price 
of  peaches  decaying  in  the  orchard,  after  de- 
fendants' refusal  to  accept,  which  the  plain- 
tiff alleges  could  not  be  disposed  of  because  of 
the  shortness  of  time  following  defendants' 
notice  of  rejection;  (3)  for  the  difference  be- 
tween the  contract  price  and  the  price  received 
in  the  open  market  for  the  rejected  crop.  De- 
fendants in  their  plea  and  answer  admitted 
the  contract,  but  set  up  that  all  the  peaches 
were  in  unsound  condition  and  affected  with 
rot,  running  at  least  from  50  per  cent,  to 
80  per  cent,  decay.  They  pleaded  a  total  fail- 
ure of  consideration  as  to  the  peaches  actu* 
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aUy  deliyered,  and  stood  upon  their  rejeetion, 
after  examination,  of  the  portion  not  received 
and  accepted.    Held: 

While  the  contract  wag  entire,  and  the  ven- 
dees, therefore,  were  not  authorized  to  re- 
fldnd  on  account  of  the  alleged  unsound  and 
rotten  condition  of  the  portion  of  the  peaches 
actually  delivered  and  accepted,  because  of 
their  inability  to  make  restitution,  they  could, 
however,  refuse  to  accept  the  remainder  of  the 
crop,  if  the  remaininf  peaches  proved  likewise 
unsound.  Henderson  Elevator  Co.  v.  North 
Oa.  Milling  Co.,  126  Ga.  279,  282,  66  S.  B.  50. 

2.  Appeal  and  error  )8=9882(  12)— Sales  ^=s> 
446(8)— Instruction  erroneous  as  not  limit- 
ing principle  of  partial  failure  of  eonsidera- 
tlon  to  peaches  delivered  fu  pleaded;  error 
In  not  limltino  instruction  on  partial  fail- 
ure of  consideration  held  not  Invited* 

The  court  charged:  "If  you  find  that  there 
was  only  a  -partial  failure  in  these  peaches, 
in  other  words,  some  of  them  were  in  a  sound 
condition  from  rot,  and  then  some  were  not, 
then  you  would  make  the  defendants  pay  for 
those  that  were  sound,  and  relieve  them  from 
paying  for  those  which  w^re  not  in  a  sound 
condition  from  rot.  For  illustration,  if  one- 
half  were  in  a  sound  condition  from  rot,  and 
one-half  were  not,  then  they  would  be  under 
the  duty  of  taking  those  which  were  in  a  sound 
condition  from  rot  and  paying  for  them,  and 
would  have  a  right  to  reject  those  which  were 
not  in  a  sound  condition  from  rot,  and  not  pay 
for  them."  From  a  note  by  the  trial  judge 
to  the  motion  for  new  trial,  it  appears  that 
—"Just  before  this  charge  was  given,  counsel 
for  defendants  suggested  that  no  cnarge  bad 
been  given  on  the  subject  of  partial  failure  of 
consideration;  the  court  expressed  a  doubt  as 
to  whether,  under  the  phrasing,  partial  failure 
of  consideration  should  be  charged;  counsel  for 
plaintiff  then  stated  that  the  greater  included 
the  less,  whereupon  the  court  gave  the  charge 
set  out  above."  Under  the  rule  stated  in  par- 
agraph 1  above,  this  charge  was  erroneous  and 
confusing  to  the  jury,  since  it  failed  to  limit  the 
principle  of  partial  failure  of  consideration  to 
the  portion  of  the  peaches  actually  delivered 
and  sued  for  under  the  first  count.  Especially 
is  this  true  for  the  reason  that  this  portion  of 
the  charge  was  immediately  followed  by  instruc- 
tions upon  the  damages  recoverable  for  the 
undelivered  i>eaches  upon  the  second  and  third 
counts,  as  well  as  for  the  delivered  peaches 
upon  the  first  count.  While  a  plea  of  total  fail- 
ure of  consideration  includes  a  partial  failure, 
and  under  such  a  plea  a  verdict  allowing  a  par- 
tial abatement  of  the  purchase  price  is  per- 
missible (Thompson  v.  Cordele  Motor  Car  Co., 
26  Ga.  App.  139,  106  S.  E.  620),  yet,  under 
the  plea  and  facts  in  this  case,  the  plea  of  total 
failure  of  consideration  being  limited  to  the 
delivered  peaches  sued  for  in  the  first  count, 
the  defense  of  partial  failure  was  likewise  lim- 
ited; and  the  defendants  should,  if  the  jury 
accepted  their  testimony  as  to  the  condition  of 
the  remaining  portion  of  the  fruit,  have  been 
permitted  to  stand  upon  its  absolute  rejection. 
The  oral  suggestion  of  counsel  to  the  trial 
judge  that  he  had  not  charged  "on  the  subject 


actually  made  by  defendants'  plea  and  testi- 
mony. 

Error  from  Superior  Court,  Bibb  County; 
Malcolm  D.  Jones,  Judge. 

Action  by  G.  B.  Robertson  against  W.  E. 
Small  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

Oliver  C.  Hancock,  of  Macon,  for  plaintiffs 
in  error. 

Jordan  &  Moore,  of  Macon,  for  defendant 
in  error. 

JENKINS,  P.  J.     Judgment  reversed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(28  Ga.  App.  197) 

iVIaoDONELL  v.  MINES  et  ai.     (No.  12574.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Feb.  10,  1922.) 

(8yllabu»  by  the  Court,) 

1.  Limitation  of  aotlons  «=>24 (3)  —  Petition 
subject  to  demurrer,  when  not  showing  wheth- 
er oontract  was  simple  contraot  or  specialty. 

This  being  a  suit  by  a  receiver  of  a  corpo- 
ration against  certain  subscribers  to  the  capital 
stock  of  the  corporation,  to  recover  on  their 
contracts  of  subscription,  and  it  appearing  from 
the  petition  that  the  suit  was  brought  after  the 
expiration  of  6  years,  and  within  20  years  from 
the  accrual  of  the  right  of  action,  and  it  not 
appearing  from  the  petition  whether  the  con- 
tract sued  on  was  a  specialty,  and  therefore  not 
barred  by  the  statute  of  limitations  (Civ.  Code 
1910,  {  4359),  or  was  a  simple  contract,  which 
was  barred  by  the  statute  of  limitations  (Civ. 
Code  1910,  {  4361),  and  applying  the  rule  that 
pleadings  must  be  construed  most  strongly 
against  the  pleader,  the  petition  was  subject 
to  demurrer  upon  the  ground  that  it  appeared 
upon  its  face  that  the  contract  sued  on  was  not 
a  specialty,  and  therefore  must  be  regarded  as 
a  simple  contract,  and  that  the  suit  thereon, 
having  been  brought  after  6  years  from  the 
accrual  of  the  right  of  action,  was  barred  by 
the  statute  of  limitations. 

2.  Limitation  of  actions  ^s»24(3)— Action  on 
stock  subscription  barred  In  6  years. 

The  liability  to  a  corporation  by  subscribers 
to  its  stock  does  not  arise  by  virtue  of  any 
statute  or  act  of  incorporation,  or  by  operation 
of  law,  and  therefore  is  not  within  the  terms 
of  section  4360,  Civil  Code  1910,  by  which  a 
20-year  period  of  limitation  is  fixed  for  the 
bringing  of  "suits  for  the  enforcement  of  rights 
accruing  to  individuals  under  statutes,  acts  of 
incorporation,  or  by  operation  of  law,"  but 
arises  out  of  a  contract  entered  into  between 
the  subscribers  and  the  corporation,  a  right  of 
action  upon  which,  when  the  contract  is  not  a 
specialty,  is  barred  after  a  period  of  6  years 
from  the  accrual  of  the  right.    Morris  v.  Geor- 


of  partial  failure  of  consideration"  should  not   gia  Casualty  Co.,  148  Ga.  29,  95  S.  B.  969; 


be  construed  to  have  invited  the  erroneous  fail- 


ure to  properly  Umit  such  charge  to  the  defense '  228. 


Georgia  Mfg.  &  Paper  Mill  Co.  v.  Amis,  53  Ga. 
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3.  Demurrer  properly  sustained. 

The  trial  judge,  therefore,  did  not  err  in 
sustaining  the  demurrer,  which  was  based  upon 
the  ground  that  from  the  allegations  in  the 
petition  it  appeared  that  the  cause  or  action  al- 
leged was  barred  by  the  statute  of  limitations. 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  P.  W.  Meldrim,  Judge. 

Action  by  A.  R.  MacDonell,  receiver, 
against  R.  C.  Hlnes  and  others.  Judgment 
for  defendants  on  demurrer,  and  plaintiff 
brings  error.    Affirmed. 

Geo.  H.  Richter,  of  Savannah,  for  plaintiff 
In  error. 

Max  L.  McRae  and  E.  D.  Graham,  both  of 
McUae,  and  E.  K.  Wilcox,  of  Valdosta,  for  de- 
fendants In  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Oa.  Apfi.  179) 

SMITH  V.  ELBERTON  &  E.  R.  CO. 

ELBERTON  &  E.  R.  CO.  v.  SMITH. 

(Nos.  1^322,  12323.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.) 

(Syllabus  hy  the  Court,) 

I.  Railroads  ^=9305(1)— I nferenoa  of  negli- 
gence In  frightening  mules  by  lever  oar  war- 
ranted. 

Where  the  servants  of  a  railroad  company 
are  operating  a  "lever  car*'  along  the  railroad 
track  approaching  a  public  crossing,  and,  upon 
observing  a  team  approacliing  the  crossing,  stop 
the  car  in  about  12  feet  of  the  crossing  and 
signal  to  the  driver  to  proceed  with  the  team 
across  the  railroad  traclc  in  front  of  the  car, 
and  after  the  mules  drawing  the  team  have 
gotten  upon  the  railroad  track,  where  the  car 
is  propelled  forward  in  the  direction  of  the 
mules  and  within  3  or  4  feet  of  where  the 
mules  are  crossing  the  track,  and  thereby  fright- 
ens the  mules,  causing  them  to  upset  the  wagon, 
to  the  injury  of  the  driver,  there  arises  an  in- 
ference that  the  lever  car  moved  forward  and 
frightened  the  mules  through  the  negligence  of 
the  servants  of  the  railroad  company  and  that 
such  act  was  the  proximate  cause  of  the  in- 
jury. Permitting  the  lever  car  to  approach  the 
mules  and  apparently  about  to  come  in  con- 
tact with  them  while  upon  the  track  and  in  the 
path  of  the  car  authorizes  the  inference  that 
the  servants  of  the  railroad  company  negligent- 
ly handled  the  lever  car  in  such  a  manner  as 
would  naturally  tend  to  frighten  the  mules. 
33  Gyc.  037.  The  rule  here  applied  is  clearly 
distinguishable  from  the  rulings  in  Southern 
Railway  Co.  v.  Flynt,  2  Ga.  App.  162,  58  S. 
E.  374,  and  W^istenant  v.  Southern  States 
Portland  Cement  Co.,  2  Ga.  App.  598,  59  S.  B. 
920. 


2.  Railroads  ^=>350(4)»Negiigenoe  In  fright- 
ening of  mulee  by  lever  car  question  for  Jury. 

In  a  suit  by  the  driver  against  the  railroad 
company  to  recover  damages  for  injuries  to 
him  thus  sustained,  where  the  above  facts  ap- 
peared from  the  evidence;  it  was  error  to  grant 
a  nonsuit. 

3.  Pleading  ^=3295(1)— Petition  good  on  gen- 
eral (demurrer  when  stating  cause  of  aotlon. 

The  allegations  in  the  petition  setting  out 
a  cause  of  action,  the  petition  was  good  against 
general  demurrer. 

Error  from  City  Court  of  Elberton;  Geo. 
C.  Grogan,  Judge. 

Action  by  Prank  Smith  against  the  Elber- 
ton &  Eastern  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror and  defendant  brings  a  cross-bill  of  ex- 
ceptions. Reversed  on  the  main  hill,  and  af- 
firmed on  the  cross-bill. 

Raymond  Stapleton,  of  Elberton,  for  plain- 
tiff In  error. 

W.  A,  Slaton,  of  Washington,  Ga.,  for  de- 
fendant in  error. 

STEPHENS,  J.  Judgment  reversed  on  the 
main  bill  of  exceptions;  affirmed  on  the 
cross-bill  of  exceptions. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Ga.  App.  207) 
COOK   V.   WEATHERFORD.      (No.    12819.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.) 

(Syllahus  hy  the  Court,) 

Frauds,  statute  of  ^=s> 1 7— Promise  to  pay  fa- 
debteilness  of  negro  moved  by  defendant  from 
plaintiff's  place  held  within  the  statute. 

The  evidence  being  insufficient  to  show  that 
the  contract  sued  upon  was  an  original  under- 
talsing  by  the  defendant,  and  it  appearing  that 
if  such  a  contract  was  made  by  the  defendant  it 
was  an  obligation  by  him  to  pay  the  debt  of 
another,  which  was  not  in  writing,  and  there- 
fore unenforceable  under  the  provisions  of  the 
statute  of  frauds,  such  defense  having  been 
pleaded  by  the  defendant,  a  Judgment  in  his 
favor  was  demanded.  This  case  is  distinguish- 
able from  the  cases  of  Evans  v.  Griffin,  1  Ga. 
App.  327,  57  S.  E.  921,  and  Williams  v.  Gar- 
rison, 21  Ga.  App.  44,  93  S.  E.  510,  in  that  the 
record  in  this  case  does  not  disclose  that  the 
original  debtor  was  under  any  contract  to  per- 
form service  for  the  creditor,  or  what  rela- 
tionship, if  any,  the  original  debtor  occupied 
towards  the  creditor  other  than  that  of  debtor 
and  creditor. 

Error    from    Superior     Court,    Rlctunond 
County ;  H.  C.  Hammond,  Judge. 

Action  by  D.  H.  Weatherford  against  J. 
B.  Cools:.    Judgment  for  plaintiff,-  certiorari 
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-overruled  in  tbe  'stiperior  court,  and  defend- 
-ant  brings  error.    Reversed. 

The  evidence  for  the  plaintiff  was  to  the 
•effect  that  Owens>  a  negro,  lived  on  the 
plaintilTs  place;  that  the  defendant  moved 
the  negro  from  the  plaintiff's  place  to  the 
defendant's  place,  at  the  time  inquiring  of 
the  plaintiff  what  the  negro  owed  the  plain- 
tiff, and  was  informed  by  the  plaintiff  that 
the  negro  owed  him  the  sum  of  $70,  which 
man  the  defendant  agreed  to  pay,  and  did 
pay  $25  of  such*  indebtedness,  and  promised 
to  pay  the  remainder  subsequently.  The  de- 
fendant denied  any  promise  to  pay  this  bal- 
ance, and  on  being  8ued  for  the  same  by  the 
plaintiff  pleaded  that  the  promise  which  the 
plaintiff  alleged  that  the  defendant  made 
was  to  pay  the  debt  of  another,  and,  not  be- 
ing in  writing,  was  not  enforceable  under 
the  statute  of  frauds.  The  magistrate  gave 
judgment  for  the  plaintiff,  and  the  judge  of 
the  superior  court  overruled  the  defendant's 
certiorari.  The  case  is  before  this  court  on 
exceptions  to  the  latter  Judgment 

M.  O.  Barwick,  of  Louisville,  for  plaintiff 
in  error. 

Henry  S.  Jones,  of  Augusta,  for  defendant 
in  error. 

HILL,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  X, 
concur. 


(2S  Ga.  App.  190) 

MATHEWS  et  al.  v.  GREEN.    (No.  12493.) 

(Court  of  Appeals  of  Georjna,  Division  No.  2. 

Feb.  10,  1922.) 

(Syllabus  by  the  Court,) 

I.  Execution  ^=»  168— Judgment  ^=»l— Rea- 
sons and  arguments  of  Judge  do  not  consti- 
tute the  adjudication;  dismissal  of  affidavit 
of  Illegality  held  adjudioation  that  defendant 
not  entitled  to  credit^ 

It  is  the  judgment  rendered  and  its  legal 
effect,  and  not  the  reasons  and  arguments  in 
support  thereof  expressed  by  the  judge  in  his 
order  or  judgment,  which  coustitute  the  ad- 
judication. Where  an  affidavit  of  illegality  to 
an  execution  sets  up  that  it  is  proceeding  il- 
legally to  the  extent  of  the  amount  of  the 
execution,  by  reason  of  the  affiant  being  en- 
titled to  a  credit  on  the  execution  in  a  certain 
amount,  a  dismissal  of  it  by  the  court  amounts 
to  an  adjudication  of  the  affiant's  right  to  de- 
fend on  the  ground  alleged,  and  to  a  judgment 
to  the  effect  that  the  affiant  is  not  entitled  to 
such  credit. 


2.  Execution    «»I68— Afflilavlt    of    llieoallty 
properly    dismissed   when   setting    up   same 
grounds  as  affidavit  previously  dismissed. 
The  judgment  excepted  to  being  the  dis- 
missal of  a  second  affidavit  of  illegality,  all  the 
grounds  o'  which  were  contained  in  an  affidavit 


of  illegality  which  the  affiant  had  formerly  filed 
to  the  same  execntion  and  levy,  and  .which  had, 
by  the  judgment  of  the  court,  been  dismissed, 
the  motion  to  dismiss  the  second  affidavit  of 
illegality,  upon  the  ground  that  the  matter 
therein  was  rea  judicata,  waa  properly  sus- 
tained. "" 

Error  from  City  Court  of  Btatesboro; 
Remer  Proctor,  Judge. 

Proceedinss  on  an  affidavit  of  illegality  in- 
terposed by  J.  Jm  Mathews  and  others  to  an 
execution  in  favor  of  A.  B.  Green.  Judg- 
ment in  favor  of  the  execution  plaintiff,  and 
the  adverse  parties  bring  error.     Affirmed. 

Brannen  &  Booth,  of  Statesboro,  for  plain- 
tiffs in  error. 

Anderson  &  Jonee^  of  Statesboro,  for  de- 
fendant in  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Ga.  App.  204) 

HARRIS  V.  DICKSON.     (No.  12810.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.) 

(SyllahuM  by  the  Court.) 

1.  Husband  and  wife  ^=:>l 33 1/2— Whether 
wife's  separate  estate  Is  being  subjected  to 
payment  of  husband's  debt  Is  question  for 
Jury  on  conflioting  evidence. 

Tlie  separate  estate  of  the  wife  sliall  not 
be  liable  for  payment  of  the  debts  of  the  hus- 
band, and  a  married  woman  cannot  bind  her 
separate  estate  by  any  contract  of  suretyship; 
but  the  question  as  to  whether  or  not  a  wife's 
separate  estate  is  being  subjected  to  the  pay- 
ment of  the  debts  of  the  husband  is  a  question 
of  fact  for  determination  by  the  jury,  where 
litigation  arises  over  an  oral  contract,  and  the 
evidence  produced  on  the  trial  of  the  case  is 
conflicting. 

2.  Landlord  and  tenant  ^=s»S3l  (6)— Evidence 
held  to  warrant  finding  for  husband's  land* 
lord  as  against  wife's  claim  of  laborer's  lien. 

This  case  appears  to  have  resulted  from  a 
conjugal  disagreement.  A  laborer's  lien  was 
sued  out  by  the  wife  against  a  landlord,  and 
the  laudlord  filed  a  counter  affidavit.  The  wife 
contended  that  she  had  contracted  with  the  de- 
fendant to  work  certain  portions  of  the  de- 
fendant's farm  as  a  cropper,  and  that  this 
contract  was  independent  of  any  agreement 
made  by  her  husband  with  the  defendant,  and 
that  a  portion  of  the  crop  so  raised  by  her  had 
been  taken  by  the  defendant  for  the  payment 
of  her  husband's  debts.  The  defendant  sub- 
mitted evidence  showing  that  he  had  rented  the 
land  to  the  husband,  that  some  time  after  this 
contract  was  made  the  husband  and  the  wife 
had  a  disagreement  and  the  wife  asked  to  be 
allowed  to  work  a  portion  of  the  land  so  rented, 
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and  that  this  was  agreed  to  by  the  hnsband  and 
the  defendant  with  the  distinct  understanding 
that  the  entire  crops  raised  on  the  land  were 
to  be  responsible  for  all  the  supplies  furnished 
to  both  the  husband  and  the  wife,  and  that  the 
defendant  agreed,  for  the  convenience  of  the 
wife,  to  keep  a  separate  account  of  the  supplies 
furnished  to  her.  The  landlord  did  not  know 
what  particular  portion  of  the  land  the  wife 
had  taken  over  from  the  husband  until  along  in 
the  latter  part  of  the  spring  of  the  year.  The 
jury  returned  a  verdict  for  the  defendant.  The 
verdict  was  supported  by  the  evidence,  and 
the  trial  court  <Ud  not  err  in  refusing  to  grant 
a  new  trial. 

Error  from  Superior  Court,  Morgan 
County;  Jas.  B.  Park,  Judge. 

Proceeding  between  Ella  Harris  and  H. 
6.  Dickson.  Judgment  for  the  latter,  and 
the  former  brings  error.     Affirmed. 

M.  O.  Few,  of  Madison,  for  plaintiff  in  er- 
ror. 

Q.  L.  Williford,  of  Madison,  for  defendant 
In  error. 

Hllili,  J.    Judgment  affirmed 

JENKINS,  P.  J.,  and  STEPHENS,  J., 
concur. 


(28  Qa.  App.  139) 

MILLER  V.  FEAGIN   &  WITMAN. 
(No.   12478.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.) 

f8yllahu9  by  the  Court.) 

1.  Appeal  and  error  ^=s»537— Exception  In  bill 
of  exceptions  not  considered  when  bill  not 
presented '  within   required  time  after  filing. 

The  exception  to  the  direction  of  the  ver- 
dict being  contained  only  in  the  bill  of  ex- 
ceptions, and  the  bill  of  exception  not  haying 
been  presented  for  approval  within  *  the  re- 
quired time  thereafter,  such  exception  cannot 
be  considered. 

2.  New  trial  ^=»70 — Properly  denied  on  gen- 
eral grounds  when  evidence  supports  ver- 
diot. 

The  exception  to  the  overruling  of  the 
motion  for  a  new  trial  is  without  merit,  since 
the  motion  is  based  only  upon  the  general 
grounds,  and  the  evidence  authorizes  the  in- 
ference that  the  plaintiff  was  justified  in  re- 
scinding the  contract  of  sale  upon  the  grounds 
of  fraud  on  the  part  of  the  defendant,  and 
otherwise  supports  the  verdict  rendered  for 
the  plaintiff  for  the  amount  of  damages  claimed 
by  him  as  resulting  from  the  fraudulent  con- 
duct of  the  defendant. 

Error     from     Superior    CSourt,    Laurens 
Ck>unty;  J.  L.  Kent,  Judge. 


Action  by  Feagin  &  Witman  against  Dan 
Miller.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

T.  E.  Hlghtower,  of  Dublin,  for  plaintUf 
in  error. 

STEPHENS,  J.     Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Oa.  App.  189> 

FAIRBURN  &  A.  RY.  &  ELECTRIC  CO.  V. 
RAYFORD.     (No.  12473.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1022.) 

(Syllalus  by  the  Court.) 

Street  railroads  «=»ll4(7)»Flndlng  of  negli- 
gence as  to  pedestrian  warranted. 

In  a  suit  against  a  street  car  company  b> 
a  widow  to  recover  damages  for  tbe  negligent 
bomicide  of  her  husband,  a  verdict  finding  that 
tbe  homicide  resulted  from  the  defendants  neg- 
ligeoce  is  supported  by  evidence  ihSit  the  de- 
ceased was  killed  by  being  knocked  down  by  a 
moving  street  car  of  the  defendant,  and  where 
the  inference  is  authorized  that  the  deceased 
was  in  full  view  of  the  motorman  operating  the 
cnr,  and  was  seen  by  the  latter  walking  along 
the  public  highway  within  the  corporate  lim- 
its of  a  town  and  proceeding  in  the  direction 
in  which  the  car  was  running  on  a  track  of  the 
defendant  laid  along  the  public  highway,  and 
was  seen  by  the  motorman  approaching  the 
car  track  at  an  angle  and  with  the  intention 
of  crossing  the  track,  and  that  it  was  appar- 
ent to  the  motorman  that  the  deceased  was 
oblivious  to  the  approach  of  the  car,  and  did 
not,  on  account  of  the  noise  of  a  moving  train 
of  another  railroad  company  on  a  parallel  track, 
hear  the  sound  of  the  gong  on  the  defendant's 
car  or  the  warning  shouts  of  the  passengers, 
and  where  it  appears  that  the  car  was  running 
at  a  rate  of  speed  of  20  to  25  miles  per  hour, 
and  that  when  the  motorman  first  observed  or 
could  have  observed,  the  deceased  in  approach- 
ing the  car  track  under  such  conditions,  the 
deceased  was  about  30  yards  from  the  car. 

Error  from  Superior  CJourt,  Campbell  Coun- 
ty;  John  B.  Hutcheson,  Judge. 

Action  by  Louanna  Rayford  against  tbe 
Fairburn  &  Atlanta  Railway  &  Electric  Com- 
pany. Judgment  for  pluintifr,  and  defendant 
brings  error.    Affirmed. 

J.  F.  Golightiy,  of  Union  City,  for  plaintiff 
in  error. 

T.  G.  Lewis  and  H.  A.  Allen,  both  of  At- 
lanta* for  defendant  In  error. 

STEPHENS,  J.     Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 
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(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.) 

(SyllaUu  by  the  Court,) 

1.  Payment  «ss>73(l,4)— Not  proved  by  fthow- 
Ino  payments  equal  to  debt  without  oonnect- 
ing  them  therewith;  faets  shown  held  in- 
sutRoient  to  show  payment  of  purohase-men- 
^  note. 

A  plea  of  payment  of  the  indebtedness  sued 
upon  is  not  sustained  by  proof  of  a  payment 
by  the  debtor  to  the  creditor  after  the  creation 
of  the  debt,  of  sums  of  money  equal  to  the 
amount  of  the  alleged  payment,  in  the  absence 
of  some  evidence  connecting  the  payments  made 
with  the  indebtedness  in  question.  Simmons 
V.  Thornton,  111  Oa.  239,  36  S.  E.  685.  In  a 
suit  upon  a  promissory  note,  evidence  that  the 
note  sued  on  was  one  of  a  series  of  notes  given 
by  the  defendant  for  the  purchase  price  of  a 
particular  tract  of  land,  that  sufficient  sums  of 
money  had,  since  the  creation  of  the  indebted- 
ness been  paid  by  the  maker  to  the  holder  of 
the  note  to  discharge  the  entire  indebtedness, 
together  vHth  the  note  sued  on,  that  the  bal- 
ance of  the  indebtedness,  other  than  the  note 
sued  on,  had  in  fact  been  paid,  and  such  paid 
indebtedness  canceled,  and  the  notes  marked 
paid  and  surrendered  to  the  maker,  and  that 
at  the  time  such  bidance  was  paid,  and  before 
the  payment  of  a  sum  sufficient  to  cancel  the 
entire  indebtedness,  the  holder  or  payee  made 
a  deed  covering  the  land  to  the  maker  of  the 
note,  while  relevant  to  the  issue  of  payment 
and  showing  circumstances  to  be  considered  by 
a  jury  upon  the  question  of  payment,  yet,  in 
the  absence  of  any  proof  connecting  such  ex- 
cess payments  with  the  indebtedness  sued  on, 
is  insufficient  to  sustain  a  plea  by  the  debtor 
that  the  note  sued  on  has  been  paid. 

2.  Witnesses  ^s»l59(i3)»Agent  of  maker  of 
note  not  permitted  to  testify  to  payment  as 
against  holder's  administrator. 

Where  the  payee  or  holder  of  the  note  at 
the  time  of  the  alleged  payment  is  dead,  in  a 
suit  thereon  by  his  administrator  against  the 
maker,  testimony  of  an  agent,  employed  by  the 
maker  to  obtain  for  the  maker  a  loan  upon# 
the  land,  that  at  the  time  when  he  (the  agent) 
negotiated  the  loan  he  paid  to  the  plaintiff's 
intestate,  the  payee  of  the  note,  the  money  de- 
rived from  the  loan,  and  thereby  discharged  a 
part  of  the  indebtedness  represented  by  the 
note  sued  on  (as  well  as  the  entire  indebted- 
ness represented  by  the  other  notes,  which  were 
at  the  time  canceled),  was  inadmissible  and  was 
properly   excluded  as  being  testimony  offered 


in  favor  of  a  surviving  party  by  an  agent  of 
such  surviviiig  party,  at  the  time  of  the  trans- 
acti6n  testified  about,  as  to  transactions  or 
communications  had  by  such  agent  with  the 
deceased  person  and  concerning  which  his  prin- 
cipal was  incompetent  to  testify.  Civ.  Code 
1910.  {  5858,  subds.  1.  5. 


3.  Witnesses  4=»  1 59(1 3)— Surviving  party  ean- 
not  negative  other  transactions  to  show  pay- 
ments were  on  account  of  particular  trans- 
action with  decedent. 

The  surviving  party,  beinjr  incompetent  to 
testify  in  his  own  favor  against  the  deceased 
party  as  to  transactions  or  communications  by 
himself  with  such  deceased  party,  was  in* 
competent  to  prove  indirectly  by  his  own  testi- 
mony that  money  which  he  had  paid  to  the 
deceased  party  was  paid  and  applied  to  the 
indebtedness  represented  by  the  note  sued  on, 
by  testifying  that  he,  the  surviving  party,  had 
never  had  any  other  dealing  or  transaction  with 
the  deceased  party  than  the  purchase  of  the 
land  for  which  the  note  was  given,  and  that  he 
never  owed  to  the  deceased  party  any  money, 
except  for  that  land. 

4.  Evidence  ^=s:>l47,  320— Hearsay  evldenoe» 
negative  In  character,  properly  excladed. 

The  evidence  offered  by  a  son  of  the  de- 
fendant to  sustain  the  plea  of  payment  was 
properly  excluded,  since  it  was  clearly  ap- 
parent that  the  witness  had  no  direct  or  per- 
sonal knowledge  of  the  transactions  testified  to, 
that  his  testimony  was  based  solely  upon  hear- 
say and  was  purely  negative  in  character. 

5.  Bills  and  notes  ^=9538(7)— Verdict  properly 
directed  in  action  on  note,  where  payment 
not  shown. 

The  evidence  which  was  relevant  to  the  is- 
sue, not  being  sufficient  to  sustain  the  defend- 
ant's plea  of  payment,  the  execution  of  the  note 
having  been  admitted,  the  court  did  not  err  in 
directing  a  verdict  for  the  plaintiff. 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;   O.  T.  Gower,  Judge. 

Action  by  Ola  Mullis  and  others,  adminis- 
trators, against  C.  C.  Atkinson.  Judgment 
for  plaintiffs,  and  defendc^nt  brings  error. 
Affirmed. 

H.  E.  Coates,  of  HawkinsviUe,  for  plaintiff 
In  error. 

H.  F.  Lawson,  of  HawkinsviUe,  for  defend- 
ants in  error. 

STEPHENS,  J.    Judgment  afiSrmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 
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(28  Oa.  App.  206) 

FLETCHER  V.  REAVES.    (No.  12813.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

Feb.  10,  1922.) 

(SyUahus  by  the  Court.) 

I.  Estoppel  ^=»83(2)— PlalRtlff  estopped  to  set 
up  title  against  one  purohasing  from  third 
person  in  rellanoe  on  Iter  statement  that  she 
had  sold  to  him. 


"1 


'False  and  fraudulent  representations  as 
to  the  validity  of  the  title  to  personalty,  acted 
on  by  another  to  his  injury,  will  estop  the  mak- 
er of  them  from  setting  up  title  to  the  prop* 
erty." 

2.  Pleading  ^=»427— Issue  may  be  made  by  evi- 
dence admitted  without  objection,  though  es- 
toppel not  pleaded. 

While  estoppel,  when  relied  on,  must  gen- 
erally l)e  specially  pleaded,  such  an  issue  may 
nevertheless  be  made  by  evidence  admitted 
without  objection. 

Error  from  City  Court  of  Thomasvllle ;  W. 
H.  Hammond,  Judge. 

Action  by  Mrs.  M.  A.  Reaves  against  J. 
£1  Fletcher.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

« 

Mrs.  Reaves  brought  an  action  of  trover 
against  Fletcher,  alleging:  First,  the  resi- 
dence of  the  defendant;  second,  that  the  de- 
fendant was  in  possession  of  certain  per- 
sonalty therein  described ;  third,  that  the  de- 
scribed property  was  the  property  of  the 
petitioner ;  fourth,  the  value  of  it ;  and,  fifth, 
that  the  defendant  failed  to  deliver  the  prop- 
erty to  petitioner  or  to  pay  her  the  profits 
thereof.  The  defendant  admitted  the  first 
allegation,  but  denied  each  of  the  others. 

The  material  testimony  adduced  upon  the 
trial  was  as  follows:  Mrs.  Reaves  testi- 
fied that  the  described  property,  with  other 
property,  both  real  and  personal,  had  been 
placed  In  the  possession  of  one  Smith  in  the 
fall  of  1919,  under  a  verbal  agreement  to 
sell  if  certain  payments  were  made  within  a 
prescribed  time,  but  that  these  payments 
were  not  made,  and  that  in  April,  1920, 
Smith  gave  to  her  a  rent  note  for  the  prop- 
erty, that  the  title  to  the  property  was  still 
in  her,  and  that  she  had  demanded  posses- 
sion of  it  from  Fletcher,  and  Fletcher  had 
refused  to  deliver  it  to  her.  She  further 
testified  that  she  saw  the  property  in  the 
possession  of  Fletcher  in  the  summer  of  1920, 
and  testified  also  as  to  its  value.  Fletcher 
testified  that  he  bought  the  property  from 
Smith  in  January,  1920,  that  in  December, 
1919,  Smith  told  Fletcher,  in  the  presence 
of  Mrs.  Reaves,  that  he  (Smith)  had  bought 
the  property  from  Mrs.  Reaves,  and  Mrs. 
Reaves  stated  that  this  was  true,  and  that 
he  (Fletcher)  bought  the  property  from 
Smith  on  account  of  these  representations  of 
Smith  and  Mrs.  Reaves,  and  that  he  would 


not  have  purchased  the  property  if  lie  had 
known  that  Mrs.  Reaves  was  retaining  title. 
He  testified  also  as  to  the  value  of  the  prop- 
erty. Mrs.  Reaves,  upon  being  recalled,  tes- 
tified that  she  might  have  told  Fletcher  what 
Fletcher  had  sworn  she  told  him.  The  case 
was  submitted  to  a  Jury  and  a  verdict  was 
returned  in  favor  of  the  plaintiff.  The  de- 
fendant's motion  for  a  new  trial*  on  the  gen- 
eral grounds,  was  overruled.  No  plea  of 
estoppel  was  filed.  The  contention  of  the 
plaintiff  in  error  was  that  Mrs.  Reaves  was 
estopped  from  asserting  her  title. 

Titus  &  Dekle,  of  ThomasvUle,  for  plain- 
tiff in  error. 

H.  H.  Merry  and  L.  S.  Moore,  both  of 
Thomasvllle,  for  defendant  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  There  was  no  confiict  in  the  evidence 
on  the  question  of  whether  or  not  the  plain- 
tiff was  estopped  from  claiming  title  to  the 
property.  The  defendant  testified  that  he 
bought  the  property  on  account  of  the  state- 
ment of  the  plaintiff  that  the  property  had 
been  previously  sold  by  her  to  the  defend- 
ant's vendor.  He  further  testified  that  he 
would  not  have  bought  the  property  from 
his  vendor  if  he  had  known  that  the  plain- 
tiff was  retaining  title.  The  plaintiff  ad- 
mitted that  she  might  have  told  the  defend- 
ant what  the  defendant  swore  she  had  told 
him.  She  did  not  deny  it  She  was  there- 
fore estopped  from  setting  up  title  tp  the 
property.  Roberts  v.  Davis,  72  Qa.  819  (1); 
McCune  v.  McMichael,  29  Ga.  312. 

[2]  2.  It  is  contended  by  the  defendant  in 
error  that  estoppel,  when  relied  on,  must  be 
specially  pleaded.  This  is  generally  true. 
Madison  Supply  Co.  v.  Richardson,  8  6ai 
App.  344(5),  69  S.  E.  45.  But,  where  evi- 
dence as  to  an  estoppel  is  admitted  without 
objection,  the  issue  may  be  made.  Price  v. 
Hallett,  138  Mo.  561,  38  S.  W.  461.  As  was 
said  in  that  case: 

•  '*It  has  often  been  decided  by  this  court  that 
estoppel  in  pais  must  be  pleaded.  *  *  *  It 
seems  to  us  this  doctrine  has  peculiar  weight 
when  invoked  against  the  admissibility  of  evi- 
dence when  DO  issue  of  estoppel  has  been  tend- 
ered in  the  pleadings,  or  when  an  estoppel  in 
pais  is  urged  for  the  first  time  in  this  court; 
but  where  parties  have  permitted  an  issue  of 
this  kind  to  be  raised  by  the  evidence  without 
objection  and  have  had  full  opportunity  to  try 
the  issue  we  are  unable  to  draw  a  distinction 
between  such  a  case  and  those  cases  in  this 
state  in  which  parties  have  neglected  to  file 
replies,  and  this  court  has  held  that  it  was  too 
late  after  trying  the  case  as  if  a  reply  had  been 
filed  to  claim  that  the  answer  was  admitted. 
Had  a  timely  objection  been  made  when  tlua 
evidence  tending  to  show  an  estoppel  was  of- 
fered as  against  Benecke,  it  would  have  been 
excluded,  or  the  court  would  have  permitted 
an  amendment  pleading  such  estoppel,  but  no 
such  objection  appears  to  htfve  been  made  at 
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that  tlme»  and  now  that  the  evidence  has  been 
lieard  and  the  Instruction  given  upon  it,  we 
think  it  is  too  late  to  raise  the  question  of 
pleading  on  that  point.  We  shall  treat  the 
record  now  as  if  the  amendment  had  been  pray- 
ed and  permitted.' 


f» 


In  other  words,  the  party  tailing  to  ob- 
ject to  evidence  of  an  estoppel  is  estopped 
from  denying  that  a  plea  of  estoppel  was 
filed.  When  no  plea  was  filed  the  door  was 
closed,  but  not  locked.  When  the  evidence 
was  admitted  without  objection,  the  door 
was  opened  again.  Had  objection  been  mad6 
to  the  admission  of  the  evidence,  the  door 
would  have  been  closed  again  and  locked, 
miless  it  could  have  been  opened  again  with 
a  key  in  the  shai>e  of  an  amendment.  It  is 
too  late  now,  in  this  court,  to  complnin  that 
the  defttidant  had  no  key  when  he  opened 
the  door  which  was  not  locked.  See  Napier 
Y.  Strong,  19  Ga.  App.  401.  91  S.  E.  579. 

Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS*  J.,  con- 
cur. 


could  not  have  been  discovered  by  the  ezerciee 
of  reasonable  diligence,  where  there  is  no  con- 
fidential or  fiduciary  relation  existing  between 
the  parties,  or  other  facts  which  will  excuse 
the  failure  to  act"  (Crawford  v.  Crawford, 
supra). 

4.  Uniitatlon  of  aotions  <e=»l79<2),  195(5)— 
One  asserting  confidential  or  fiduciary  rela- 
tionship must  show  it;  allegations  insuffi- 
cient to  show  cftnfiftentlai  or  fiduciary  rela- 
tionship. 

The  burden  is  upon  the  party  asserting  the 
existence  of  such  a  confidential  or  fiduciary  re- 
lationship to  show  it  affirmatively  (Crawford 
V.  Crawford,  supra),  and  allegations  are  not 
sufficient  which  merely  allege  that  the  plaintiB! 
was  "lulled  into  a  sense  of  security'*  by  rea- 
son of  the  fact  that  the  defendant  lived  in  the 
same  community,  as  her  friend  and  neighbor; 
that  during  such  long  period  of  "friendship** 
she  had  "every  reason  to  believe  and  did  be- 
lieve, in  his  honesty,  sincerity,  veracity,  and 
straightforwardness";  that  she  had  "implicit 
faith  in  his  truthfulness,  and  by  reason  of  trust 
and  confidence  in  him  purchased  *  *  •  said 
property,  and  accepted  in  so  doing  defendant*! 
statements  and  representations  *  *  *  as  a 
self-evident  truth"  (Bryan  v.  Tate,  136  Ga. 
821,  323,  75  S.  E.  205). 


(28  Ga.  App.  164) 

PHIPPS  V.  WRIGHT.    (No.  12564.) 

(Goort  of  Appeals  of  (Georgia,  Division  No.  2. 
Feb.  1,  1922.    Rehearing  Denied  Feb.  22, 

1922.) 

(Byllahiu  hy  the  Court,) 

1.  Limitation  of  actions  ^=»32( I)— Action  for 
fraud  held  one  for  "Injury  to  property.'' 

An  action  for  deceit  whereby  one  is  fraud- 
ulent^ induced  by  another  to  purchase  prop- 
erty of  a  much  less  value  than  the  considera- 
tion given  tlierefor  is  "an  injury  •  ♦  •  done 
to  property,  and  not  to  the  person,  and  the 
statute  of  limitations  in  reference  to  actions  for 
injuries  to  property  applies."  Crawford  v. 
Crawford,  134  Ga.  114  (2),  67  S.  E.  673,  28 
L.  R.  A.  (N.  S.)  353,  10  Ann.  Cas.  932;  Frost 
y.  Amaud,  144  Oa.  26(1),  85  S.  E.  1028. 

[Ed.  Note— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Injury 
to  Property.] 

2.  Limitation  of  actions  ^=s>32( I) » Aotions 
for  Injuries  to  property  must  be  brought  with- 
in four  years. 

All  actions  for  injuries  to  property,  real  or 
personal,  must  be  brought  within  four  years 
after  the  right  of  action  accrues.  CSv.  Code 
1910,  |§  4495,  4496. 

3.  Limitation  of  actions  ^=9100(11)  —  Fraud 
which  will  toll  statute  must  be  such  as  could 
not  be  dlscovereit  by  ordinary  dilioence. 

While  it  is  generally  true  that,  where  the 
plaintiff  has  been  deterred  or  debarred  from 
his  action  by  reason  of  fraud  on  the  part  of 
the  other  party,  the  statute  of  limitations  does 
not  run  until  the  discovery  of  the  fraud  (Civ. 
Code  1910,  S  4380),  yet  "fraud  which  tolls  the 
statute  of  limitations  must  be  such  fraud  as 


5.  Limitation  of  actions  ^=»I79(2)— Allegatioii 
as  to  exercise  of  dilioence  to  discover  fraud 
held  lasufflcleBt. 

Where  it  is  sought  to  avoid  the  statute  of 
limitations  by  an  allegation  that  the  petition 
was  brought  within  the  statutory  period  after 
the  discovery  of  the  fraud,  a  mere  declaration 
that  the  plaintiff  used  all  diligence  which  he 
could  to  discover  the  fraud,  without  alleging 
bow  he  was  diligent,  and  the  extent  of  the  ef- 
forts made  by  him  to  discover  the  fraud  alleged, 
is  not  sufficient  to  relieve  the  case  from  the  bar 
of  the  statute  (Edwards  v.  Smith,  102  Ga. 
19  [1],  29  S.  E.  129),  especially  where,  as  here, 
it  appears  from  the  petition  that  the  plaintiff 
was  in  actual  possession  of  the  purchased  prop- 
erty for  a  period  of  more  than  seven  years 
after  the  perpetration  of  the  alleged  fraud  in 
connection  with  the  sale,  during  all  of  which 
time  there  was  nothing  to  prevent  the  discov- 
ery of  the  alleged  deception  by  the  exercise  .of 
the  ordinary  powers  of  observation.  The  gen- 
eral demurrer  was  properly  sustained.  See, 
also,  Sutton  v.  Dye,  60  Ga.  449;  Marler  v.  Sim- 
mons, 81  Ga.  611,  613,  8  S.  B.  190:  Bailey  v. 
Freeman,  140  Ga.  71,  78  S.  E.  423;  Kirlsley 
V.  Sharp,  98  Ga.  484,  25  S.  E.  562,  where,  un- 
like the  instant  case,  an  acAual  fiduciary  rela- 
tionship was  alleged. 

On  Motion  for  Rehearing. 
(Additional  Syllabus  by  Editorial  Staff,) 

6.  Limitation  of  actions  ^=>  19(1)— Action  for 
fraud  In  misrepresentino  acreage  not  action 
to  recover  land. 

An  action  for  deceit  inducing  the  purchase 
of  property  of  much  less  value  than  the  price 
paid  in  which  plaintiff  sought  to  recover  the 
part  of  the  purchase  price  in  proportion  to  a 
deficiency  in  acreage  and  nowhere  alleged  that 
any  specific  tract  or  part  of  the  tract  was  omit- 
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ted  from  the  deed  was  not  an  action  to  recover 
land  as  respected  limitations. 

Error  from  Superior  Court,  Banks  County; 
Blanton  Fortson,  Judge. 

Action  by  M.  M.  Phipps  against  W.  S. 
Wright.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

J.  C.  Edwards  &  Sons,  of  Clarkesyllle,  for 
plaintiff  in  error. 

Charters,  Wheeler  &  Lilly,  of  Gainesville, 
for  defendant  in  error. 

JENKINS,  P.  J.    [1-5]  Judgment  affirmed. 

STEPHENS  and  HILL,  JJ.,  concur. 

On  Motion  for  Rehearing. 

JENKINS,  P.  J.  [6]  Counsel  for  plaintiff 
in  eri'or  contend  that  in  rendering,  its  deci- 
sion this  court  must  have  overlooked  the 
principles  laid  down  In  Cade  y.  Burton,  35 
Ga.  280 ;  Knox  v.  Yow,  91  Ga,  367,  17  S.  E. 
«54;  McWhorter  v.  Cheney,  121  Ga.  547,  49 
S.  B.  603 ;  Pollard  v.  Tait,  38  Ga.  439.  In 
the  Cade  Case  the  Supreme  Court  held: 

"If  one  makes  a  sale  of  land  by  deed  without 
warranty,  but  representing  it  to  be  his  own,  and 
afterwards  convey  the  same  land  to  a  bona 
fide  purchaser  without  notice,  the  period  of 
limitations  applicable  to  an  action  against  him 
for  the  fraud  is  the  same  as  that  which  would 
apply  to  an  action  for  the  land,  to  wit,  seven 
years  from  the  discovery  of  the  fraud." 

Following  this,  in  the  Knox  Case  it  was 
said,  on  page  376: 

"A  prescription  under  color  of  title  would 
become  complete  after  the  lapse  of  seven  years, 
and  by  analogy,  the  period  of  limitations  ap- 
plicable to  the  fraud  complained. of  is  the  same 
as  that  which  would  apply  to  an  ordinary  ac- 
tion for  the  recovery  of  the  land,  vis.  seven 
years  from  the  discovery  of  the  fraud. 


»t 


In  the  Cheney  Case  the  principle  was  reaf- 
firmed: 

"Equity  follows  the  analogy  of  the  law;  and 
even  in  suits  to  recover  land,  when  fraud  is 
charged,  it  has  been  held  that  'the  period  of 
limitations  applicable  to  an  action  *  *  * 
for  the  fraud  is  the  same  as  that  which  would 
apply  to  an  action  for  the  land,  to  wit,  seven 
years  from  the  discovery  of  the  fraud.' " 

It  is  accordingly  argued  that  the  instant 
action  of  deceit,  as  to  its  period  of  limita- 
tion, is  not  controlled  by  sections  4495  and 
4496,  Civil  Code  1910,  which  require  actions 
for  injuries  to  real  or  personal  property  to 
be  brought  within  four  years  after  the  right 
of  action  accrues,  but  is  tantamount  to  an 
action  for  the  recovery  of  the  land  itself  in- 
volved in  the  suit.  '*There  is  in  this  state 
no  statute  of  limitations  applicable  to  an  ac- 
tion for  the  recovery  of  land'*  (Gunter  v. 
SnUth,  113  Ga.  18,  88  S.  E,  874),  the  pre- 


vious statute  fixing  the  period  at  seven  years, 
on  which  the  Cade  Case  was  based,  being 
held  to  have  been  abrogated  by  the  Code  of 
1863  (Pollard  r.  Tait,  38  Ga.  439).  If,  there- 
fore, the  contention  be  sound,  the  instant 
suit  would  not  be  barred  by  the  four-year  pe- 
riod or  controlled  by  any  other  limitatiOD. 

The  case  at  bar,  however,  neither  seeks  the 
recovery  of  land  nor  can  in  any  sense  be 
regarded  as  a  suit  of  that  purpose  and  char- 
acter. On  the  contrary,  it  seeks  damages 
solely  against  the  agent  who  negotiated  the 
sale  for  the  vendor,  and  in  no  wise  proceeds 
against  the  vendor  either  to  recover  addition- 
al land,  or  its  value  as  damages,  or  to  can- 
cel or  reform  the  deed.  The  sole  prayer  is 
for  damages  on  account  of  the  alleged  mis- 
representations of  the  agent  that  the  con- 
veyed tract  contained  38  acres,  when  in  fact 
it  contained  only  22.6,  and  the  theory  of  the 
amended  suit  is  not  for  the  recovery  of  some- 
thing which  it  is  alleged  did  not  exist,  but 
a  specified  sum,  ''being  the  proportionate 
part  of  the  purchase  money  in  proportion  to 
the  deficiency  in  the  number  of  acres  as  set 
forth.*'  It  is  nowhere  alleged  that  any  spe- 
cific tract  or  part  of  such  tract  was  omitted 
from  the  deed,  but  the  alleged  deceit  consist^ 
ed  solely  in  an  alleged  fraudulent  misstate- 
ment of  the  acreage.  The  case  is  therefore 
not  analogous  to  Cade  v.  Burton,  supra, 
where  the  controversy  was  about  a  specific 
"strip  of  land,'*  which  the  plaintiff  alleged 
the  defendant,  in  making  deed  to  him,  rep- 
resented as  belonging  to  the  purchased  tract, 
and  the  suit  prayed  a  recovery  of  this  land 
or  "the  value  of  the  land,  with  rent"  That 
suit  was  thus  held  tantamount  to  an  action 
for  the  disputed  land  itself.  Likeveise  in 
Knox  y.  Yow,  supra,  the  plaintiff  prayed 
that  a  conflicting  deed  be  canceled  and  "the 
land  decreed  to  be  the  property  of  herself 
and  her  child."  In  McWhorter  v.  Cheney  the 
language  of  the  Supreme  Court  is  "in  suits 
to  recover  land,  when  fraud  Is  charged.*' 

It  appears  that  the  Supreme  Court  has 
definitely  determined  in  Crawford  v.  Craw- 
ford, 134  Ga.  114,  120,  121,  67  S.  E.  673,  28  L. 
R.  A.  (N.  S.)  853, 19  Ann.  Cas.  932,  that  an  ac- 
tion such  as  this  for  fraud  or  deceit  is  for  an 
injury  to  property,  although  the  "property" 
consisted  only  of  the  sums  defrauded,  and 
held  that  such  an  injury  is  "to  the  personal 
property  of  the  plaintiff."  So  far  as  the  rul- 
ing in  the  instant  case  goes,  it  makes  no  dif- 
ference whether  such  an  alleged  injury  is  to 
be  regarded  as  one  to  personalty,  as  we  con- 
sider it,  or  to  realty.  The  principle  involved 
and  the  period  of  limitation  under  the  statute 
is  the  same  in  either  event  The  rule  in  the 
Crawford  Case  h£  ;  never  been  modified,  but 
is  reiterated  in  Frost  v.  Amaud,  144  Ga.  20 
[1],  29,  85  S.  E.  102a  Sea,  also.  Pledger  ▼• 
Coulter,  26  Ga.  443, 

Motion  denied. 


Oa.) 
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(28  Qa.  App.  191) 

SAVANNAH  &  A.  RY.  v.  ROWELL. 
(No.  12503.) 

(Ooiirt  of  Appeals  of  Geors^ia,  Division  No.  2. 

Feb.  10,  1922.) 

(ByUahuB  by  the  Oouri.) 

1.  Trial  ^=»228(l)— Not  necessary  to  charge  In 
every  part  of  charoe  that  principles  must  be 
conflned  to  Issues. 

It  is  not  necessary  for  the  trial  judge,  in 
eyery  part  of  his  charge  to  the  jury,  to  specif- 
ically instruct  them  that  the  principles  of  law 
announced  must  be  confined  to  and  applie^  only 
to  the  particular  issues  made  by  the  evidence 
and  the  pleadings.  It  is  sufficient  that  the 
judge  generally  instructs  the  jury  that  they  are 
in  their  investigation  to  be  confined  to  the  is- 
sues so  made,  and  does  not  anywhere  instruct 
the  jury  otherwise  or  use  language  which  might 
mislead.  Where,  in  a  suit  for  damages  against 
a  railroad  corporation,  the  court  charged  the 
'  jury  that  where  damage  is  shown  to  have  re- 
sulted from  the  running  of  the  defendant's  cars 
there  arises  a  presumption  of  negligence 
against  the  defendant,  and  that  there  can  be 
no  recovery  against  the  defendant  unless  the 
latter  has  been  guilty  of  some  acts  of  negli- 
gence, and  that  if  the  jury  finds  that  there  has 
been  a  violation  by  the  defendant  of  a  legal 
duty,  under  the  circumstances,  to  the  plain- 
tiff, the  latter  would  be  entitled  to  recover  in 
such  amount  as  is  shown  by  the  evidence,  such 
charge  is  not  subject  to  the  exception  that  it 
was  erroneous  and  harmful  to  the  defendant, 
in  that  the  court  did  not  instruct  the  jury  that 
in  applying  the  principles  of  law  announced 
they  should  be  restricted  to  the  allegations  in 
the  petition,  since  the  court's  attention  was 
not  called  to  this  omission,  and  since  the  judge 
generally  charged  the  jury  that  the  "burden 
rests  upon  the  plaintiff  to  make  out  his  case 
with  the  greater  weight  of  credible  testimony 
on  the  issues  here  involved,*'  and  since  such 
charge,  when  taken  in  connection  with  the  re- 
mainder of  the  charge  of  the  court,  could  only 
have  been  understood  by  the  jury  as  being  ap- 
plicable to  the  case  as  made  by  the  pleadings. 
See,  in  this  connection,  Ga.  Ry.  &  Elec.  Co. 
V.  Reeves,  123  Ga.  69T(8).  51  S.  B.  610. 

2.  Trial  «=>228(t'),  253(4)— Correot  oharge 
not  erroneous  because  another  rule  of  law 
not  given  In  oonneotion  therewith;  correot 
Instruotlona  as  to  measure  of  damages  If  ei- 
ther party's  fault  exceeded  that  of  the  other 
not  error  as  taking  away  Issue  of  equal  neg- 
ligence. 

The  giving  in  charge  to  the  jury  of  a  cor- 
rect principle  of  hiw  applicable  to  the  case  is 
not  subject  to  the  exception  that  the  giving  of 
such  charge  was  error  because  another  and  dis- 
tinct rule  of  law  was  not  given  in  connection 
therewith.  It  follows,  therefore,  that,  where 
the  court  in  the  charge  to  the  jury  correctly 
instructed  them  as  to  the  correct  rule  for  meas- 
uring damages  where  the  fault  of  the  plaintiff 
exceeded  that  of  the  defendant  and  where  the 
fault  of  the  defendant  exceeaed  that  of  the 
plaintiff,  such  charge  was  not  error  because  it 
"took  away  from  the  consideration  of  the  jury 
the  issue  as  to  whether  the  plaintiff  and  the  de- 
fendant were  equally  negligent." 


3.  Railroads  ^=>348( I)— Recovery  tor  damage 
to  automobile  warranted. 

This  being  a  suit  by  an  administrator  to 
recover  against  a  railroad  company  for  dam- 
ages alleged  to  have  been  caused  to  the  intes- 
tate's automobile  by  the  operation  of  a  train 
belonging  to  the  defendant,  and  there  being  evi- 
dence from  which  a  jury  could  infer  that  the 
proximate  cause  of  the  damage  to  the  automo- 
bile was  the  negligence  of  the  defendant  in  run- 
ning its  train  at  a  negligent  rate  of  speed 
across  a  public  crossing,  the  approach  to  which 
was  obscured  by  a  railroad  cut,  and  that  the 
train  was  being  negligently  operated  by  reason 
of  the  fact  that  the  engine  was  pushing  a  box 
car  upon  which  no  proper  lookout  was  main- 
tained, and  that  no  warning  by  whistle  or  ring- 
ing of  the  bell  was  given  by  those  in  charge  of 
the  train  in  approaching  the  crossing,  and  that 
the  damage  done  was  equal  to  the  amount 
found  by  the  jury,  the  verdiict  was  authorized. 

Error  from  Superior  Court,  Burke  County; 
H.  C.  Hammond,  Judge. 

Action  by  G.  H.  Kowell,  administrator, 
against  the  Savannah  &  Atlanta  Hallway. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Hitch,  Denmark  &  Lovett,  of  Savannah,  for 
plaintiff  in  error. 

Callaway  &  Howard,  of  Augusta,  and  F. 
S.  Burney,  of  Waynesboro,  for  defendant  in 
error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Oa.  App.  175) 

AMERICAN  RY.  EXPRESS  CO.  V.  JONES. 

(No.   12276.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.) 

fSyllabwi  hy  the  Court.) 

1.  Carriers  ^s:>IIO>— In  absenoe  of  fraud  or 
contract  limiting  liability,  oarrfer  liable  for 
jewelry  which  it  was  not  required  to  carry 
and  not' shipped  according  to  Its  rules. 

Although  a  common  carrier  may  Dot  be  re- 
quired by  the  law  of  Georgia  to  accept  for  in- 
trastate transportation  certain  articles  of  per- 
sonalty of  a  designated  class,  but  does,  under 
certain  prescribed  rules  and  regulations  of  its 
own,  accept  such  articles  for  transportation, 
yet  where  a  common  carrier,  such  as  an  ex- 
press company,  accepts  for  transportation  a 
shipment  containing  jewelry,  an  article  within 
such  excepted  class,  which  jewelry,  on  account 
of  the  carrier's  ignorance  of  the  contents  of 
the  shipment,  was  not  accepted  and  transport- 
ed in  accordance  with  the  rules  and  regulations 
required  for  shipping  and  transporting  jewelry, 
the  carrier  cannot,  in  the  absence  of  any  spe- 
cial contract  limiting  its  liability,  escape  lia- 
bility for  the  loss  of  the  jewelry  while  in  trans* 
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portation  upon  the  gronnd  tliat  such  articles 
were  not  shipped  in  accordance  with  such  pre- 
Rcribed  rnles  governing  their  acceptance  and 
shipment,  or  that  the  carrier  was  not  required 
by  law  to  accept  such  articles  for  shipment,  in 
the  absence  of  any  fraudulent  act  on  the  part 
of  the  shipper  inducing  the  carrier  to  believe 
that  articles  of  such  excepted  class  were  not 
contained  in  the  shipment 

2.  Carriers  ^=>  1 1 0— i  nf erence  of  fraud  in  ship- 
ping suit  case  containino  Jeweiry  witliottt 
earrier's  Icnowledge  held  unwarranted. 

Where  it  appeared  undisputed  from  the 
agreed  statement  of  facts  that  a  suit  case,  con- 
taining, among  other  articles  of  wearing  ap- 
parel, certain  articles  of  jewelry,  was  delivered 
to  an  express  company  for  the  purpose  of 
transportation,  and  no  inquiry  was  made  by  the 
carrier  as  to  the  contents  of  the  suit  case,  and 
no  representation  was  made  to  the  carrier  by 
the  consignor,  or  his  agent,  as  to  the  contents 
of  the  suit  case,  and  where  the  declared  value 
of  the  contents  of  the  shipment  ($100)  was 
greater  than  the  proved  vidue  of  the  articles 
lost,  and  there  were  no  circumstances  indicat- 
ing that  the  shipper,  while  not  disclosing  the 
contents  of  the  suit  case,  intended  to  mislead 
the  carrier  as  to  the  nature  of  the  shipment, 
and  it  being  reasonably  inferable  that  jewelry 
in  the  nature  of  wearing  apparel  is  contained  in 
a  suit  case,  a  jury  could  not  infer  that  any 
fraud  was  perpetrated  by  the  shipper  upon  the 
carrier.  This  case  is  clearly  distinguishable 
from  Southern  Express  Go.  v.  Everett,  37  6a. 
688;  Southern  Express  Co.  v.  Wood,  08  6a. 
268,  25  S.  E.  436;  Southern  Express  Co.  v. 
Pope,  5  6a.  App.  689,  63  S.  E.  809. 

3.  Carriers  ^=5> 1 53— Provisions  of  uniform  re- 
ceipt iimltino  liability  referred  to  in  receipt 
given  not  part  of  contract. 

The  provisions  of  the  uniform  express  re- 
ceipt limiting  the  carrier's  liability  for  loss  of 
"jewelry  •  ♦  ♦  or  other  matter  of  extraor- 
dinary value,"  which  receipt  is  referred  to  in 
the  receipt  for  the  shipment  given  by  the  car- 
rier to  the  shipper,  and  declared  therein  to  be 
applicable  to  the  shipment,  cannot,  in  the  ab- 
sence of  a  special  agreement  thereto  by  the 
shipper,  be  regarded  as  a  part  of  the  contract, 
or  as  a  limitation  of  the  liability  imposed  by 
law  upon  the  carrier.  Southern  Express  Co. 
V.  Barnes,  36  6a.  632;  Southern  Express  Co. 
V.  Purcell,  37  6a.  108,  92  Am.  Dec.  53. 

4.  Verdict  for  plaintiff  demanded. 

In  a  suit  by  the  shipper  against  the  car- 
rier to  recover  for  the  loss  of  the  jewelry,  a 
verdict  for  the  plaintiff  was  demanded,  and 
the  judge  of  the  superior  court  did  not  err  in 
sustaining  the  plaintiff's  certiorari  and  in  en- 
tering final  judgment  for  the  plaintiff  for  the 
proved  value  of  the  articles  lost. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  R.  H.  Jones  against  the  Ameri- 
can Railway  'Express  Company.  PlaintifTs 
certiorari  was  sustained,  and  Judgment  en- 
tered far  him,  and  defendant  brings  error. 
Affirmed. 


Hall,  6rice  &  Bloch,  of  Hacon,  for  plaintiff 
in  error. 

Walter  J.  6race,  of  Macon,  for  defendant 
in  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  qoncm. 


(28  Oa.  App.  190) 

POPE    V.   AIMERICAN    RY.    EXPRESS   CO. 

(No.   12500.) 

(Court  of  Appeals  of  6eorgia,  Division  No.  2. 

Feb.  10,  1922.) 

(SyUabuM  hy  the  Oouri,) 

1.  Carriers  <^=s>  159(3)— Carrier,  though  not  an- 
thorized  to  waive  provision  of  contract  as  to 
claims,  lield  estopped  to  rely  on  delay  In  fil- 
ing dalm  due  to  its  statement  that  plaintiff 
was  not  proper  party  to  file  it. 

Where  a  contract  of  shipment  made  by  a 
shipper  with  a  common  carrier  provides  that 
**Except  where  the  loss,  damage,  or  injury 
complained  of  is  due  to  delay  or  damage  while 
being  loaded  or  unloaded,  or  damaged  in  trans- 
it by  carelessness  or  negligence,  as  conditions 
precedent  to  recovery  claims  must  be  made  in 
writing  to  the  originating  or  delivering  carrier 
within  four  months  after  delivery  of  the  prop- 
erty, or,  in  case  of  failure  to  make  delivery, 
then  within  four  months  after  a  reasonable 
time  for  delivery  has  elapsed,"  and  where  the 
shipper  attempts,  within  the  required  time,  to 
file  a  claim  with  one  of  the  carriers  for  loss  or 
damage  of  the  property  shipped,  and  is  pre- 
vented from  filing  the  daim  by  the  act  of  the 
carrier  in  telling  him  that  the  consignee  and 
not  the  shipper,  is  the  proper  person  to  file  the 
claim,  the  shipper  has  not,  by  reason  of  his 
failure,  on  account  of  the  act  of  .the  carrier,  to 
file  his  claim  in  writing  within  the  required 
time,  violated  the  provisions  of  the  contract, 
and,  while  the  carrier  cannot  waive  the  pro- 
visions in  the  contract,  it  is  nevertheless,  with- 
out having  waived  its  right  to  exact  a  compli- 
ance by  the  shipper  with  the  provisions  of 
the  contract,  estopped  by  its  conduct  from  de- 
fending a  suit  by  the  shipper,  upon  the  ground 
that  no  claim  in  writing  had  been  filed  within 
the  time  required  by  the  contract 

2.  Verdict  erroneously  directed,  and  certiorari 
erroneously  overruled. 

In  a  suit  by  the  shipper  against  the  carrier, 
the  municipal  court  erred  in  directing  a  verdict 
for  the  defendant  and  the  judge  of  the 
superior  court  erred  in  not  sustaining  the  plain- 
tiffs certiorari. 

Error  from  Superior  CJourt,  Muscogee  Coun- 
ty;  6eo.  P.  Munro,  Judge. 

Action  by  M.  S.  Pope  against  the  American 
Railway  Express  Company.     Judgment  for 
defendant,  and  certiorari  overruled  by  the 
superior  court,  and  plaintiff  brings  error. 
Reversed. 


«s»For  other  cases  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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Paul  Blanchard,  of  GolumbtiB,  for  plaintiff  |  4.  Cliara«  not  erroBeoos. 
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In  error. 

F.  U.  Garrard  and  A.  S.  Bradley,  both  of 
Columbus,  and  Robt  0.  ft  Philip  H.  Alston, 
of  Atlanta,  for  defendant  in  error. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  BIIAh  J.,  concur. 


(28  Qa.  App.  laO) 

MILLER   COUNTY   V.   BUSH. 

BUSH  V.  MILLER  COUNTY. 

(Nos.  12426,  12427.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  19,  1922.) 

(Sylldbus  hy  the  Court.) 

1.  Appeal  and  error  ^=3»588— Plaintiff  In  er- 
ror held  to  have  substantially  compiled  with 
law  by  briefing  evidence  taken  by  auditor. 

The  plaintiff  in  error  complied  substantially 
with  the  requirements  of  law  as  to  bringing 
to  this  court  the  evidence,  where  the  case  was 
referred  to  an  auditor. 

2.  Appeal  and  error  <S=» 1 044— Evidence  ^!=> 
158(16),  333(4),  417(3)— Execution  <&=>97— 
Refusal  to  strike,  exceptions  to  auditor's 
report  cured  by  disailowing  them;  tax  oolleet* 
or  properly  permitted  to  testify  to  year  for 
which  payment  represented  by  receipt  made; 
execution  against  tax  collector  properly 
amended  as  to  rate  of  Interest;  coiiector's 
books  best  evidence  of  what  had  been  paid  to 
county;  coileetor's  books  not  admissible  when 
not  properly  kept. 

The  court  properly  "overruled  and  disallow- 
ed" the  exceptions  of  law  to  the  auditor's  re- 
port, except  as  stated  in  the  order  thereon. 

(a)  The  tax  collector  was  properly  allowed 
to  testify  that  the  payment  of  $14227.45  was 
made  on  the  taxes  for  the  year  1912. 

(b)  Under  the  facts  of  this  case  no  error 
was  made  by  the  auditor  when  he  amended  the 
execution  by  striking  therefrom  the  words  "7 
per  cent,  interest"  and  inserting  in  lien  thereof 
the.  words  "20  per  cent  interest." 

(c)  The  motion  to  exclude  the  testimony  of 
W.  I.  Moody  was  properly  sustained. 

(d)  The  auditor  did  not  err  in  holding  that 
the  tax  collector's  cashbook  "or  a  properly 
authenticated  transcript  therefrom"  would  have 
been  the  highest  and  best  evidence  of  wha£ 
had  been  paid  to  the  county. 

(e)  No  error  was  committed  by  the  auditor 
when  he  sustained  an  objection  to  the  admis- 
sion in  evidence  of  the  books  of  the  tax  col- 
lector. 

(f)  Under  the  facts  of  this  case,  it  is  not 
error  harmful  to  the  defendant  for  the  auditor 
to  allow  interest  from  April  20,  1013,  at  20 
per  cent,  per  annum,  on  the  sum  the  defendant 
was  due  and  owing  to  the  county  for  the  years 
1911  and  1912. 

3.  Reference  ^=s>  1 05— Exceptions  of  fact  to 
auditor's  report  properly  submitted  to  Jury. 

The  judge  did  not  err  in  overruling  the  mo- 
tion to  strike  the  exceptions  of  fact. 


There  is  no  error  in  the  charge  of  the  court 
as  complained  of  in  the  first  special  ground 
of  the  motion  for  a  new  trial. 

5.  Limitation  of  actions  <&=>22(8)— Right  to  Is- 
sue execution  against  collector  and  sureties 
net  barred  for  20  years. 

The  right  of  the  county  to  issue  an  execu- 
tion for  the  amount  dne  by  the  tax  collector  for 
the  year  1911  was  not  barred  by  the  lapse  of 
time. 

6.  Execution  ^s»  1 68— Amount  overpaid  by  col- 
lector not  applied  on  amount  due  for  prior 
years  In  absence  of  oross-blll. 

Under  the  pleadings  the  judge  of  the  su- 
perior court  properly  refused  to  allow  the 
amount  which  the  jury  found  the  tax  collector 
was  dne  the  county  for  the  years  1909,  1910, 
1911,  and  1912  to  be  reduced  by  the  amount 
they  found  that  he  overpaid  the  county  in  1913 
and  1914. 

7.  Suflloiency  of  evidence. 

There  was  ample  evidence  to  support  the 
finding  of  the  jury. 

Error  from  Superior  Oourt,  Miller  County; 
W.  O.  Worrill,  Judge. 

Proceedings  on  affidavit  of  illegality  filed 
by  J.  S.  Bush  to  an  execution  in  favor  of 
Miller  County.  Judgment  for  the  county,  and 
Bush  brings  error,  and  the  county  files  a 
cross-bill  of  exceptions.     Aflarmed. 

See,  also,  110  S.  £.  51S. 

Three  executions  were  issued  in  favor  of 
Miller  county  against  W.  I.  Moody  as  a  de- 
faulting tax  collector  and  against  the  sureties 
on  his  official  bonds,  of  which  there  were 
three.  As  there  are  several  cases  in  this 
court  growing  out  of  the  affidavits  of  illegal- 
ity filed  to  the  levy  of  these  executions,  we 
have  thought  it  best  to  make  one  general 
statement  of  facts  applicable  to  all  the  cases. 
One  of  the  three  executions  was  issued  for 
the  alleged  shortage  for  the  years  1909-1910 
(J.  S.  Bush  and  W.  B.  Shepard,  sureties); 
one  for  1911-1912  (J.  S.  Bush,  W.  J.  Bush 
and  Zula  B.  Toole,  administratrix  of  Joe 
Toole,  sureties),  and  one  for  191&-1914  (J.  S. 
Wilkins,  J.  S.  Bush,  W.  J.  Bush,  and  W.  J. 
Grimes,  sureties).  The  first  of  these  execu- 
tions was  levied  on  property  belonging  to 
W.  I.  Moody,  the  tax  collector,  the  second 
on  land  of  J.  S.  Bush,  and  the  third  on  land 
of  J.  S.  Wilkins  an/i  land  of  W.  J.  Bush. 
Each  of  the  parties  on  whose  property  a 
levy  was  made  filed  an  affidavit  of  illegality, 
and  all  of  these  were  returned  to  court,  mak- 
ing four  cases.  These  are  numbered  on  the 
docket  of  the  superior  court  of  Miller  coun- 
ty as  cases  Nos.  636  (1909-1910),  638  (1911- 
1912),  637,  and  639  (1913-1914),  and  the  cor- 
responding cases  in  this  court  are  Nos.  12425 
(1909-1910),  12426  and  12427  (1911-1912), 
and  Nos.  12428  and  12447  (1913-1914).  All 
of  these  cases  were  referred  to  an  auditor. 
In  his  report  is  the  following: 


^S9For  other  eases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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'^Accordingly  the  auditor  finds  that  under 
the  evidence  the  defendant  tax  collector,  W.  I. 
Moody,  is  due  and  owing  to  the  plaintiff,  Miller 
connty,  for  the  years  1909  and  1910,  the  sum  of 
$134.82,  with  interest  thereon  from  the  20th 
day  of  April,  1911,  at  20  per  cent,  per  annum; 
and  for  the  years  1911  and  1912  the  sum  of 
$1,851.61,  with  interest  thereon  from  the  20th 
day  of  April,  1918,  at  20  per  cent,  per  an- 
num ;  and  for  the  years  1913  and  1914  the  sum 
of  $4,243.98,  with  interest  thereon  from  the 
20th  day  of  April,  1915,  at  20  per  cent,  per 
annum;  and  adjudges  that  the  executions  in  this 
case  do  proceed  for  said  sums,  interest,  and 
costs.'* 

To  the  report  of  the  auditor  exceptions 
both  of  law  and  of  fact  were  filed  each  by 
Moody,  J.  S.  Bnsh,  Wilkins,  and  W.  J.  Bush. 
The  exceptions  of  law  were  substantially  the 
same  in  each  case,  except  that  in  the  W.  J. 
Bush  Case  (No.  12447)  there  is  an  additional 
exception  of  law.  Summarizing  these  ex- 
ceptions of  law  they  are,  in  all  the  cases: 

(a)  To  the  finding  of  the  auditor  "wherein 
he  allowed  an  amendment  to  the  execution 
striking  the  words  *7  per  cent,  interest*  and  in- 
serting the  words  *20  per  cent,  interest.* " 

(b)  To  his  finding  "wherein  he  sustained  the 
written  motion  of  counsel  for  plaintiff  in  fi.  fa. 
to  exclude  the  testimony  of  W.  T.  Moody.'* 

(c)  "Wherein  the  auditor  held  that  'the  tax 
collector's  cashbook  is  the  highest  and  best 
evidence  of  payment  made  by  the  tax  collector 
to  the  treasurer.*** 

(d)  "Wherein  the  auditor  sustained  the  ob- 
jection to  the  admission  in  evidence  of  the 
books  of  the  tax  collector.** 

(e)  ^Wherein  he  allows  interest  on  the 
amount  he  finds  to  be  due  prior  to  the  date  of 
the  issuance  of  the  execution  at  the  rate  of 
20.  per  cent  per  annum.** 

(f)  (This  is  in  No.  12447  only.)  "Wherein 
he  has  allowed  the  tax  collector  a  commission 
only  on  the  amount  of  taxes  he  has  collected 
and  paid  over.** 

Motions  were  made  to  strike  both  the  ex* 
ceptlons  of  law  and  the  exceptions  of  fact 
The  motion  to  strike  the  exceptions  of  law 
was  •  overruled.  While  the  judge  overruled 
the  motion  made  by  the  county  to  strike  the 
exceptions  of  law,  he  did  pass  an  order  in 
which  they  were  "overruled  and  disallowed" 
with  certain  named  exceptions.  Upon  the 
issues  of  fact  submitted  to  tliem  the  jury 
found  as  follows : 

"In  case  No.  636  (1909-1910)  the  finding 
was  in  favor  of  Miller  county  and  against  W.  I. 
Moody  for  the  principal  sum  of  $134.32,  with 
interest  at  20  per  cent  per  annum  from  April 
20th,  1911."  "In  case  No.  638  (1910-1911) 
the  finding  was  in  favor  of  said  county  against 
the  said  W.  I.  Moody  as  principal  and  J.  S. 
Bush  as  security,  for  the  principal  sum  of 
$824.16,  with  Interest  at  20  per  cent,  per 
annum  from  the  20th  day  of  April.  1913.**  "In 
cases  Nos.  637  and  639,  the  verdict  was  that 
for  the  years  1913  and  1914  the  said  W.  I. 
Moody  as  tax  collector  had  paid. to  the  county 
of  Miller  $928.62  in  excess  of  the  sum  due  said 
county  for  said  years  for  taxes  collected  by 
•aid  Moody." 


The  judge  of  the  superior  court  entered  a 
decree  in  accordance  with  the  finding  of  the 
jury  for  the  years  1909  and  1910,  and  for 
the  years  1911  and  1912,  but  for  the  years 
1913-1914  his  decree  is  as  follows: 

"It  is  therefore  upon  said  verdict  ordered,  ad- 
judged, and  decreed  that  for  the  years  1913 
and  1914  there  is  a  balance  due  the  said 
Moody,  but  in  view  of  the  fact  that  no  cross- 
bill was  filed  and  no  prayer  for  judgment  was 
made  against  the  county,  it  is  therefore  ad- 
judged and  decreed  that  the  defendant,  W.  I. 
Moody,  is  not  indebted  to  the  county  of  Miller 
in  any  sum  for  the  years  1913  and  1914,  as 
found  by  the  auditor.*' 

A  motion  for  a  new  trial  was  made  in 
each  case  by  the  losing  party,  and  when  over- 
ruled a  bill  of  exceptions  was  filed  in  each 
case,  and  in  one  case  a  cross-bill  of  excep- 
tions was  filed. 

W.  I.  Geer  and  P.  D.  Rich,  both  of  Colquitt, 
for  plaintiff  in  error. 

N.  L.  Stapleton,  of  Colquitt  snd  Pottle  & 
Hofmayer,  of  Albany,  for  defendant  in  error. 

BLOODWORTH,  J.  (after  stating  the 
facts  as  above).  [11  1.  In  the  brief  of  coun- 
sel for  defendant  in  error  (in  this  case  J. 
S.  Bush)  is  the  statement  that — 

• 

"The  plaintiff  in  error  (Miller  county)  has 
brought  to  this  court  what  purports  to  be  a 
brief  of  the  brief  of  evidence  reported  by  the 
auditor,  instead  of  the  auditor's  brief.' 


ft 


0>unsel  say: 

"We  simply  call  attention  to  this  question  in 
order  that  the  court  may  determine  whether 
or  not  it  can  consider  the  evidence  in  this  case; 
it  appearing  that  the  auditor's  report  of  the 
evidence  was  not  specified  or  brought  up  in 
the  transcript* 


»» 


While  it  is  true  that  the  law  requires  that 
the  auditor  "reduce  to  writing  a  brief  of  the 
oral  and  documentary  evidence  submitted  by 
the  parties"  (Civil  Code  1910,  {  5131),  and 
where  this  is  done  such  ."report  of  the  evidence 
taken  by  him  upon  the  hearing  of  the  case 
constitutes  a  portion  of  the  record  tliereof 
and  may  be  specified  and  dealt  with  us  such 
In  bringing  that  case  to  this  court"  (Arendale 
V.  Smith,  107  Ga.  494  [1],  33  S.  E.  669),  yet 
where  exceptions  of  fact  to  an  auditor's  re- 
port are  submitted  to  the  jury  and  a  motion 
for  a  new  trial  is  filed,  section  6093  of  the 
Civil  Ode  of  1010  is  also  applicable.  This 
section  provides  that  the  brief  of  evidence 
"shall  be  a  condensed  and  succinct  brief  of 
the  material  portions  of  the  oral  testimony, 
including  a  similar  brief  of  interrogatories 
read  on  the  trial.  In  such  brief  there  shall 
be  included  the  substance  of  all  material 
portions  of  all  documentary  evidence."  Sec- 
tion 6142  of  the  Civil  Code  of  1910  provides 
that  when  a  party  desires  to  review  the 
judgment  of  the  court  in  granting  or  refusing 
a  new  trial,  the  plaintiff  "shall  specify  only 
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80  much  of  tbe  brief  of  evidence  and  other 
parts  of  the  record  as  are  material  to  a 
clear  understanding  of  the  errors  complained 
of."  Morover,  it  is  not  shown  wliat  portion 
of  the  evidence  taken  before  the  auditor 
Is  not  included  In  the  record;  whether  or 
not  it  is  relevant  or  material,  or  how  or 
in  what  manner  the  defendant  In  error  was 
Injured  by  the  failure  to  bring  up  all  the  evi- 
dence introduced  upon  the  hearing  before  the 
auditor,  The  evidence  in  the  record  is  vo- 
luminous, and  covers  every  material  issue 
raised  by  the  pleadings,  and  much  of  it  is 
the  identical  evidence  submitted  to  the  au- 
ditor. Under  all  the  circumstances  this  court 
will  not  refuse  to  consider  the  evidence  in 
the  record. 

[2]  2.  Complaint  is  made  that  the  court 
refused  to  sustain  a  motion  made  by  the 
plaintiff  in  error  to  strike  the  exceptions  of 
law  filed  by  the  defendant  to  the  auditor's 
report.  While  the  judge  did  refuse  to  strike 
these  exceptions,  he  passed  an  order  in  which 
they  were  "overruled  and  disallowed  •  •  ♦ 
except  that  portion  of  the  second  exception 
of  law  which  relates  to  the  item  of  $1,227.45, 
which  portion  of  said  exception  is  sustained." 
This  ruling  was  correct,  and  cured  any  error 
in  the  refusal  of  the  court  to  strike  the  ex- 
ceptions of  law  on  motion  of  counsel  for  the 
county. 

(a)  As  the  receipt  given  by  the  treasurer 
for  the  $1,227.45  did  not  state  for  what  year 
this  money  was  collected,  under  the  express 
ruling  of  the  auditor,  to  which  no  exceptions 
were  filed  by  the  county,  it  was  competent 
for  the  tax  collector  to  testify  as  to  the  taxes 
of  what  year  this  payment  was  made. 

(b)  The  amendment  to  the  execution,  strik- 
ing the  words  "7  per  cent,  interest"  and  in- 
serting in  lieu  thereof  the  words  "20  per 
cent  interest"  was  properly  allowed  by  the 
auditor,  under  the  authority  given  him  in 
the  order  appointing  him.  This  amendment 
was  based  upon  "the  amended  judgment  as  it 
appears  of  record  on  the  minutes  of  the 
board  of  commissioners  of  roads  and  rev- 
enues of  Miller  county."  Lamb  v.  Dart,  108 
Oa.  602  (5),  34  S.  E.  160;  Glynn  County  v. 
Dubberly,  148  Ga.  200  (3),  96  S.  B.  666; 
Civil  Code  (1910)  §  1187. 

(c)  The  motion  to  exclude  the  testimony 
of  W.  I.  Moody,  as  referred*  to  in  the  eleventh 
lindiug  of  tlie  auditor's  report,  with  the  ex- 
ception therein  named,  was  properly  sus- 
tained. 

(d)  The  judge  did  not  err  in  holding  that 
the  tax  collector's  cashbook  **or  a  properly 
authenticated  transcript  therefrom"  would 
have  been  the  highest  and  best  evidence  of 
what  had  been  paid  over  to  the  county;  nor 
In  his  ruling  embraced  in  the  eleventh  finding 
of  the  auditor's  report  in  reference  to  the 
books  of  the  tax  collector. 

(e)  No  error  was  committed  when  the 
auditor  sustained  an  objection  to  the  ad- 
mission in  evidence  of  the  books  of  the  tax 


collector.  The  record  shows  that  the  tax 
collector  failed  to  comply  with  the  manda- 
tory provisions  of  the  law  as  to  these  books 
and  how  they  should  be  kept,  and  that  he 
did  not  keep  correct  books. 

(f)  Under  the  facts  of  this  case  it  was 
not  error  harmful  to  the  defendant  for  the 
auditor  to  allow  interest  from  the  20th  day 
of  April,  1913,  at  20  per  cent,  per  annum  on 
the  sum  the  defendant  was  due  and  owing  to 
the  county  for  the  years  1911  and  1912. 

[3J  3.  The  Judge  did  not  err  in  overruling 
the  motion  to  strike  the  exceptions  of  fact 
(CivU  Code  1910,  §  5141),  but  properly  sub- 
mitted to  the  Jury  the  issues  raised  thereby. 

[4]  4.  In  the  first  special  ground  of  the 
amendment  to  the  motion  for  a  new  trial 
the  Judge  is  alleged  to  have  erred  in  his 
charge  to  the  Jury  in  reference  to  the  item 
of  $1,227.45,  referred  to  in  the  first  headnote 
above.  Under  the  facts  of  this  case  the  ex- 
cerpt of  which  complaint  is  made  is  not  er- 
roneous. 

(a)  The  other  grounds  of  the  amendment  to 
the  motion  for  a  new  trial  have  no  reference 
to  tbe  affidavit  of  illegality  in  this  case,  and 
need  not  be  here  considered. 

[6]  5.  The  Judge  did  not  err  in  refusing 
to  quash  **so  much  of  the  fi.  fa.  involved  in 
said  case  as  referred  to  and  embraced  items 
claimed  to  be  due  for  the  year  1911,  upon 
the  ground  that  It  appeared  upon  the  face 
of  the  fi.  fa.  and  the  amendment  to  the  fi.  fa. 
which  had  been  allowed  by  the  auditor 
that  the  claim  of  the  county  against  the  said 
Moody  for  unpaid  taxes  for  the  year  1911 
was  barred  by  the  statute  of  limitations;  it 
appearing  that  the  fi.  fa.  was  issued  on  the 
7th  day  of  May,  1919,  more  than  seven  years 
after  the  accrual  of  the  county's  claim  for 
taxes  for  the  year  1911."  The  execution  in 
this  case  was  not  issued  to  collect  taxes  from 
a  taxpayer,  but  to  recover  from  the  tax  col- 
lector and  his  bondsmen  money  which  the 
tax  collector  had  previously  received  in  pay- 
ment of  taxes,  but  which  he  had  failed  to 
turn  over  to  the  proper  county  authorities. 
The  rule  that  would  be  applicable  m  this 
case  as  to  the  statute  of  limitations  is  that 
which  would  apply  in  the  event  a  suit  had 
been  brought  on  the  bond  of  the  tax  col- 
lector. Section  4359  of  the  CivU  Code  of 
1010  provides  that— 

"Actions  upon  bonds  or  other  instruments 
under  seal  shaU  be  brought  within  twenty  years 
after  the  right  of  action  accrues." 

The  right  of  action  in  this  case  accrued'  at 
the  time  the  bond  was  breached.  Civil  Code 
1910,  S  5507,  provides  that  ''an  action  is 
merely  the  Judicial  means  of  enforcing  a 
right."  In  issuing  and  having  levied  the 
execution  in  this  case  the  officers  of  Miller 
county  pursued  "one  of  the  Judicial  means" 
provided  by  law  for  "enforcing  a  right" 
The  bond  of  the  tax  collector  was  breached 
when  he  failed  to  turn  over  to  the  proper 
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county  authorities*  at  the  time  provided  for 
by  law,  the  taxes  eoUected  by  him,  and  the 
right  of  action  accrued  immediately  thereaft- 
er, and  this  was  not  more  than  20  years  prior 
to  the  date  upon  which  the  execution  was 
issued.  Slaton  v.  Morrison,  144  Ga.  471,  472 
(2),  87  S.  E.  390;  Harris  v.  Black,  143  Ga. 
407,  498  (5),  85  S.  E.  742. 

[6]  6.  The  jury  having  found  that  the  tax 
collector  had  paid  to  the  county  $928.62  more 
than  was  due  for  the  years  1913  and  1014,  a 
motion  was  made  by  the  defendant  to  deduct 
this  amount  from  the  amount  of  the  verdicts 
found  against  the  defendant.  The  court 
rightly  refused  to  do  this.  While  by  consent 
all  the  cases  were  tried  together,  the  effect 
of  this  was  not  to  consolidate  and  make  of 
the  several  cases  only  one  case,  but  each 
case  remained  a  separate  case,  as  if  tried 
alone.  The  pleadings  did  not  authorize  such 
a  set-off,  the  atfidavits  of  illegality  l^led  to 
the  executions  issued  for  money  due  in  pre- 
vious years  were  separate  and  distinct  cases 
from  the  one  filed  for  the  amount  due  in 
1913  and  1914,  and  at  the  time  the  tax  col- 
lector was  required  by  law  to  settle  with  the 
county  for  the  years  1911  and  1012  he  was 
not  entitled  to  this  credit  on  the  amount  due 
for  those  years.  Civil  Code  1010,  §  1187. 
However,  the  Judge  properly  decreed  that — 

"Tlie  defendant,  W.  I.  Moody,  is  not  indebted 
to  the  county  of  Miller  for  any  sum  for  the 
years  1013  and  1014,  as  found  by  the  auditor." 

[7]  7.  There  was  ample  evidence  to  sup- 
port the  fiuding  of  the  jury  on  the  Issues  of 
fact  submitted  to  them. 

Judgment  attirmed  on  both  the  main  and 
the  cross  bill  of  exceptions. 

BROYLES,  O.  J.,  and  LUKE,  J.,  concur. 


(28  Ga.  App.  138) 

BUSH   V.   MILLER  COUNTY.     (No.   12425.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  10,  1022.) 

(Syllabus  hy  the  Court.) 

\,  Rulings  In  companion  case  controlling. 

For  a  statement  of  facts  in  this  case  see 
Miller  County  v.  Bush  and  Bush  v.  Miller 
County  (No.  12426  and  No.  12427),  110  S.  E. 
515,  this  day  decided. 

In  this  case  the  court  is  alleged  to  have 
erred:  "(a)  In  overruling  the  exceptions  of 
law  filed  by  the  said  Moody  to  the  report  of  the 
said  auditor,  (b)  In  refusing  to  quash  the  fi. 
fa,  issued  in  the  year  1010,  for  the  collection 
of  sums  claimed  to  have  been  collected  as  taxes 
by  the  said  Moody  in  the  years  1000  and  1010. 
(c)  In  entering  judgment  against  the  said 
Moody  and  the  sureties  on  his  bonds  in  cases 
Nos.  636  (for  the  years  1000-1010)  and  638 
(for  the  years  1011-1012)  for  the  sums  above  . 
recited."     All  these  questions  have  been  cov- ' 


ered  in  the  opinions  in  cases  Nbs.  12426  and 

12427  (Miller  County  v.  Bash  and  Bush  ▼. 
Miller  County),  Nos.  12428  and  12447  (^filler 
County  V.  Wilkin  and  Miller  County  v.  Bush) 
110  S.  E.  518,  this  day  decided;  and  the  rulings 
in  those  cases  are  controlling  in  this. 

2.  Concession  of  counsel. 

In  the  brief  of  plaintiff  in  error  in  this  case 
it  is  said  that  the  motion  for  a  new  trial  is 
not  argued  "because  we  concede  that  unless 
the  court  erred  as  hereinbefore  contended,  the 
finding  of  the  jury  in  this  case  was  correct' 
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Error  frona  Superior  Court,  Miller  Court, 
W.  C.  WorriU,  Judge. 

Proceedings  on  an  affidavit  of  Illegality 
filed  by  W.  J.  Bush;  executor,  against  an  ex* 
ecution  in  favor  of  Miller  County.  Judgment 
for  the  county,  and  Bush  brings  error.  Af- 
firmed. 

N.  L.  Stapleton,  of  Colquitt,  and  Pottle  & 
Hofmayer,  ot,  Albany,  for  plaintlfT  in  error. 

W.  I.  Geer,  and  P.  D.  Rich,  both  of  Col- 
quitt, for  defendant  in  error. 

BLOODWORTH,  J.    Judgment  aflarmed. 

BROYLES,  O.  J.,  and  LUKE,.  J.,  concur. 


(28  Ga.  App.  laT) 

MILLER  COUNTY  v.  WILKIN. 

SAME  V.  BUSH. 

(Nos.  12428,  12447.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  19, 1922.) 

(SyUabus  by  ihe  Court.) 

1.  Case  similar  to  companion  case. 

For  a  statement  of  facts  in  these  cases 
see  Miller  County  y.  Bush,  and  Bnsh  v.  Miller 
County  (No.  12426  and  No.  12427),  110  S.  B. 
515,  this  day  decided. 

The  two  cases  under  consideration  are  iden- 
tical, except  that  in  one  of  them  the  affidavit 
of  illegality  was  filed  by  J.  S.  Wilkin,  and  in 
the  other  by  W.  J.  Bush. 

2.  Taxation  ^=^549  (4) -Collector  properly  aU 
lowed  commissions  only  on  amount  collected. 

The  exceptions  of  law  in  these  two  cases 
are  the  same  as  those  in  Miller  County  v.  Bush, 
and  Bush  v.  Miller  County  (No.  12426  and  No. 
12427)  110  S.  B.  515,  this  day  decided;  and  the 
rulings  in  those  cases  are  controlling  in  these 
two,  except  that  in  these  cases  an  additional 
point  is  raised,  to  wit  (fifth  exception  of  law), 
that  the  auditor  erred  in  the  amount  of  com- 
misRions  allowed  the  tax  coUeetor.  In  this  rul- 
ing there  is  no  error  as  against  the  tax  col- 
lector or  his  sureties  in  the  amount  of  commis- 
sions allowed  by  the  auditor. 

3.  Appeal  and  error  ^=»I044— Refinal  to  strike 
exceptions  to  auditor's  report  cured  by  die* 
allowing  them. 

While  the  judge  refused  to  strike,  on  mo- 
tion of  the  county,  the  exceptions  of  law,  he 
passed  an  order  by  which  they  were  ''overruled 
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and  disallowed  *  •  •  except  as  to  the  rul- 
ing of  the  aaditoz*  complained  of  in  the  2d  ex- 
ception of  law  relating  to  the  item  of  $1,400 
claimed  to  have  been  paid  on  November  3d, 
1913,  which  portion  of  said  exception  is  sus- 
tained, and  evidence  upon  the  subject  of  said 
item  is  admitted."  This  ruling  was  correct, 
and  cured  any  error  in  the  refusal  of  the  court 
to  strike  the  .exceptions  of  law  on  motion  of 
counsel  for  the  county. 


4.  Reference  <S^:=>r00(7),  105— Exceptions  of 
fact  to  auditor's  report  properly  submitted 
to  Jury;  error  in  auditor's  rulings  not  avail- 
able when  not  excepted  to. 

The  judge  did  not  err  in  overruling  4;he  ex- 
ceptions of  fact  (Civil  Code  of  1910,  f  5141), 
but  properly  submitted  to  the  jury  the  issues 
raised  thereby. 

(a)  In  reference  to  the  item  of  $9,500  the  au- 
ditor said  in  his  report  that:  ''This  will  dis- 
pose of  all  sums  prima  facie  shown  to  have 
been  paid  over  to  the  treasurer,  except  three 
items,  to  wit:  A  check  for  $100,  dated  Jan- 
uary 23, 1915;  a  check  for  $150,  dated  January 
6,  1915;  and  a  receipt  dated  January  5,  1915, 
which  was  lost,  and  which  is  contended  by  the 
collector  to  have  been  for  $9,500,  and  by  the 
treasurer  $4,500.  The  auditor  holds  that  there 
was  sufficient  evidence  to  warrant  the  admis- 
sion of  these  items,  together  with  the  re- 
ceipts mentioned  in  paragraph  C  above,  as 
prima  facie  evidence  of  sums  paid  to  the  treas- 
urer by  the  collector,  and  also  admits  the  evi- 
dence of  the  tax  collector  with  reference  to 
the  amount  of  the  receipt  dated  January  6, 
1915  (relating  to  the  $9,500  item),  holding  that 
all  these  receipts  and  the  two  checks  can  be 
taken  into  consideration  in  determining  what 
sums  were  paid  to  the  treasurer  by  the  col- 
lector, under  the  evidence  in  this  case."  To  the 
ruling  of  the  auditor  in  reference  to  the  $1,- 
400  and  $9,5(K)  items  no  exceptions  were  filed 
by  the  county.  In  addition,  the  report  made  by 
the  tax  collector  on  November  S,  1913,  and  in- 
troduced by  the  county,  shows  the  payment  of 
$1,400. 

5.  Charge  not  erroneous. 

There  is  no  error  in  any  of  the  excerpts 
from  the  charge  of  which  complaint  is  made  in 
the  motion  for  a  new  trial. 

6.  Sufficiency  of  evidence. 

The  evidence  supports  the  verdict. 

Error  from  Superior  Court,  Miller  County; 
W.  C.  Worrill,  Judge. 

Proceedings  on  affidavits  of  illegality  filed 
by  J.  S.  Wilkin  and  W.  J.  Bush  against  exe- 
cutions in  favor  of  Miller  County.  Judg- 
ment against  the  county,  and  it  brings  er- 
ror.   Affirmed. 

W.  I.  Geer,  and  P.  D.  Rich,  both  of  Col- 
quitt, for  plaintiff  la  error. 

N.  L.  Stapleton,  of  Colquitt,  and  Pottle  & 
Hof mayor,  of  Albany,  for  defendants  in  er- 
ror. 

BLOODWORTH,  J.     Judgments  affirmed. 
BROYLES,  0.  J.,  and  lAJKB,  J.,  concur. 


B19 

(27  Ga.  App.  588) 
ANDREWS  V.  STATE.    (No.  I268S.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  16,  1921.) 


fSvUabua  hy  the  Court,) 

Homicide  (t=»255 (2) —Shooting  Into  crowd  with- 
out excuse  held  to  support  conviction  for  In- 
voluntary manslaughter. 

The  defendant  was  indicted  for  the  off  ease 
of  murder,  and  was  convicted  of  involuntary 
manslaughter  in  the  commission  of  an  unlawful 
act.  The  defendant  was  fortunate  in  that  he 
was  not  convicted  of  a  higher  grade  of  homi- 
cide. The  evidence  authorized  the  jury  to  find 
that  the  defendant,  without  excuse,  shot  into  a 
crowd  and  hit  and  killed  a  human  heing.  For 
no  reason  assigned  was  it  error  to  overrule  the 

motion  for  a  new  triaL 

» 

Error  from  Superior  Ck)urt,  Jones  County; 
Jas.  B.  Park,  Judge. 

Will  Andrews  was  convicted  of  involuntary 
manslaughter  in  the  commission  of  an  un- 
lawful act,  and  he  brings  error.    Affirmed. 

The  shooting  occurred  at  a  party,  at  which 
one  witness  testified  there  was  a  pretty  good 
crowd,  and  another  testified  that  were  about 
75  negroes  all  in  one  room.  The  evidence 
showed  a  dispute  of  some  kind,  in  which 
Gene  Wilder's  sister  was  a  participant,  and 
that  defendant  and  Wilder  each  attempted 
to  quiet  her,  and,  according  to  some  of  the 
evidence,  defendant  and  Wilder  became  in- 
volved In  a  dispute,  althougli  Wilder  testi- 
fied that  defendant  did  not  act  mad,  but  that 
defendant  "cussed"  him,  and  that  he  thought 
he  was  joking  and  cussed  back.  The  owner 
of  the  house  warned  them  not  to  have  any 
fuss,  and  Wilder  went  and  sat  down,  but 
soon  afterwards  walked  to  a  door,  near 
which  defendant  was  standing  when  the  shot 
was  fired.  The  gun  was  apparently  fired 
at  Wilder,  or  at  least  in  his  direction  but 
the  shot  struck  one  Whipple,  who  died 
from  its  effects  a  few  days  later.  Deceased's 
brother  testified  that  at  the  time  of  the  shot 
he  did  not  see  Wilder  do  anything  to  de- 
fendant, but  that  he  said,  "You  have  got 
yours;  if  T  had  mine,  there  would  be  trou- 
ble." Defendant  in  his  statement  claimed 
that  the  pistol  was  one*  another  boy  wanted 
to  pawn  to  him,  and  that  it  went  off  acci- 
dentally while  he  and  others  were  examining 
it,  and  that  he  did  not  have  a  fuss  with 
anybody,  and  was  not  mad  at  any  of  the 
boys.  Beech er  Walker,  at  whose  house  the 
shooting  took  place,  testified  that  defendant 
did  not  say  anything  about  an  accident  aftet 
the  shooting;  but  he  further  testified  that 
he  did  not  talk  to  defendant  after  he  went 
outdoors,  and  that  defendant  had  gone  out 
before  he,  the  witness,  came  into  the  room 
where  the  shooting  occurred. — Statement  by 
editor. 
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.  J.  B.  Jackson,  of  Gray,  for  plaintiff  In  er- 
ror. 

Doyle    Campbell,    Sol.    Gen.,    and    A.    Y. 
Glementy  both  of  Monticello,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BROTLBS,  a  J.,  and  BLOODWORTH,  J., 
concur. 


<27  Ga.  App.  698) 

LUSK  V.  STATE.    (No.   12650.) 

<  Court  of  Appeals  of  Georgia.  Division  No.  1. 

Nov,  16,  1921.) 

(Syllabus  by  the  Court,) 

Criminal  law  ^=:9935( I)— Intoxicating  liquors 
^=>236(i9)--New  trial  properly  denied  when 
evidence  sufflcient  and  verdict  approved;  evi- 
dence sufflcient  to  support  oonviotion  for 
manufacturing  liquor. 

The  court  properly  admitted  the  evidence 
referred  to  in  the  only  special  ground  of  the 
motion  for  a  new  trial;  the  evidence  amply 
supported  the  verdict,  which  has  the  approval 
of  the  trial  judge,  and,  no  error  of  law  appear- 
ing, the  motion  for  a  new  trial  was  properly 
overruled. 

Error    from     Superior    Conrt»    Cherokee 
County;  D.  W.  Blair,  Judge. 

Bill  Lusk  was  convicted  of  manufacturing 
liquor,  and  he  brings  error.    Affirmed. 

The  evidence  showed  that  Govan  M.  Kir- 
by,  a  federal  prohibition  agent,  the  sheriff. 
Spears,  and  an  officer  named  TutUe,  found 
four  men  oi)erating  a  still,  and  that  they 
arrested  Grady  Moore  and  Bud  Hufstettler, 
and  the  other  two  ran  away.  Kirby  testi- 
fied that  he  did  not  know  defendant  at  the 
time,  and  would  not  swear  that  he  was  one 
of  the  men  who  ran  away,  and  that  they 
found  a  coat  with  a  book  in  it  at  the  still. 
He  also  described  the  men  who  ran  away.' 
and  testified  that  they  were  about  defend- 
ant's size,  but  that  they  had  their  backs 
towards  him.  Spears  testified  that  he  knew 
defendant,  and  that  defendant  was  at  the 
still,  pouring  beer  and  carrying  wood;  that 
they  found  a  coat  there,  and  a  book  in  the 
pocket  of  the  coat;  that  he  was  familiar 
with  defendant's  handwriting,  and  had  seen 
him  write  his  signature,  and  that  some  of 
the  handwriting  was  defendant's,  and  some 
not;  that  some  of  it  resembled  Grady  Moore's 
handwriting ;  that  he  had  never  seen  defend- 
ant sign  his  name  "Bill  Lusk,"  as  it  appar- 
ently appeared  in  places  in  the  book,  but 
always  "J.  W.  Lusk."  W.  B.  Puckett  testi- 
fied that  defendant  came  to  his  house  with- 
out a  coat  and  borrowed  one,  and  that  at 
that  time  he  said  something  about  the  of- 
ficers raiding  a  still  and  about  his  seeing 
Sheriff  Spears.  He  could  not  testify  posi- 
tively to  the  date,  or  how  it  corresponded 


with  the  raid,  except  that  it  was  some  time 
after  the  1st  of  February;  the  evidence 
showing  the  raid  to  have  been  on  the  14th  or 
15th  of  February.  The  book  mentioned  was 
introduced  and  contained  entries  of  items 
of  syrup,  malt,  meal,  and  whisky,  apparently 
credited  or  charged  to  defendant,  Hufstett- 
ler, and  T.  K.  Moore.  Other  signatures  of 
defendant  were  also  introduced  in  evidence. 
Grady  Moore  testified  that  defendant  was 
not  at  the  still;  that  he  did  not  know  the 
names  of  the  boys  who  ran  away,  except  that 
they  said  their  names  were  Johnson  and 
Hill;  that  he  did  not  know  whose  coat  it 
was  that  was  found  there;  that  he  did  not 
tell  the  officers  anything  about  whose  coat 
it  was.  Defendant  denied  knowing  anything 
about  the  still,  and  he  and  two  other  w^it- 
nesses  testified  to  an  alibi.  It  was  stipulated 
that  Hufstettler  would  testify  defendant  was 
not  at  the  still,  and  that  be  had  not  seen 
him  there  at  any  time.  There  was  evidence 
in  rebuttal  that  when  Grady  Moore  saw  the 
papers  found  in  the  coat,  he  told  the  sheriff 
not  to  let  the  other  officers  see  "Bill's  pa- 
pers." There  was  some  other  evidence  con- 
cerning the  location  of  the  still  with  refer- 
ence to  defendant's  house  and  other  places, 
and  also  evidence  on  cross-examination  that 
the  officers  on  other  hearings  had  not  agreed 
about  the  date  when  the  still  was  raided.— 
Statement  by  editor. 

Clay  &  Blair,  of  Marietta,  for  plaintiff  in 
error. 

John  T.  Dorsey,  Sol.  Gen.,  pro  tem.,  of  Ma- 
rietta, for  the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 
BROYLES,  a  J.,  and  LUKE,  J.,  concur. 


(27  Oa.  App.  eOS) 
TEAL  V.  STATE.    (No.  12686.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  16,  ld21.) 

(ByUabus  by  the  Court,) 

Criminal  law  «=s>552(3)— Intoxicating  liquors 
$=>236(5)— Circumstantial  evidence  mast  ex- 
clude every  reasonable  hypothesis  except 
guilt;  ciroumstantlal  evidence  insufllcient  to 
support  oonvlction  for  manufacturing  liquor. 

The  defendant  was  convicted  of  the  offense 
of  manufacturing  liquor.  The  evidence  relied 
upon  by  the  state  was  wholly  circumstantial, 
and  was  not  sufficient  to  exclude  every  rea- 
sonable hypothesis  save  that  of  the  defendant's 
guilt.  It  was  therefore  error  to  overrule  the 
motion  for  a  new  trial. 

Error  from  Superior  Court,  Paulding  Coun- 
ty;   F.  A.  Irwin,  Judge. 

Comer  Teal  was  convicted  of  manufactur 
ing  liquor,  and  he  brings  error.    Reversed. 


«=9For  other  canea  B«e  same  topic  and  KET-NUMBER  in  aU  Key-Numbered  Digests  and  Indexes 
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The  evidence  sbowed  that  officers  found 
beer  from  a  quarter  to  half  a  mile  from  de- 
fendant's house;  that  a  path  ran  from  the 
house  to  the  place  where  the  beer  was,  and 
between  the  house  and  such  place,  near  a 
point  in  defendant's  pasture  where  somebody 
had  been  cutting  wood,  they  found  the  still, 
cap,  and  worm  hidden  in  the  brush;  that  it 
looked  as  if  a  lot  of  liquor  had  been  made  at 
the  place  where  the  beer  was  found.  Wil- 
liams, a  federal  officer,  testified  that,  If  liq- 
uor had  been  made  at  such  place,  defendant 
could  not  have  seen  it  from  his  house,  but 
might  have  seen  the  smoke;  that  it  was  100 
or  200  yards  from  defendant's  pasture ;  that 
there  was  no  path  led  in  any  other  direction; 
that  defendant  lived  with  his  father,  who 
was  an  old  man  and  very  feeble,  and  he  did 
not  know  whether  he  had  any  brothers  living 
there  or  not.  The  sheriff  testified  he  thought 
defendant  was  21  or  22  years  old.  His  oth- 
er testimony  was  substantially  the  same  as 
that  of  the  federal  officer.  Both  officers  tes- 
tified that  they  thought  certain  other  persons 
were  using  the  pasture  in  question,  as  well 
as  defendant  or  his  father.  Nobody  lived 
any  closer  to  the  still  than  defendant,  but 
there  were  other  people  not  far  away.  The 
officers  searched  defendant's  home,  hut  did 
not  find  anything.  Defendant  denied  know- 
ing anything  about  the  beer,  and  testified 
that  he  was  away  the  day  it  was  found, 
though  the  sheriff  had  testified  that  they  met 
defendant  between  the  house  and  the  pas- 
ture.-rStatement  by  editor. 

W.  E.  Spinks,  of  Dallas,  for  plaintiff  in 
error. 

J.  R.  Hutcheson,  Sol.  Gen.,  of  Douglasville, 
for  the  State. 

LUKE,  J.    Judgment  reversed. 

BROYLES.  a  J.,  and  BLOODWORTH,  J^ 
concur. 


(27  Ga.  App.  582) 

ROBINSON  V.  STATE.     (No.   12614.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  16,  1921.) 

(SyllahuB  hy  the  Court,) 

Criminal  law  ^=>935( I)— Intoxicating  liquors 
^s»236(6>/2)— Now  trial  Improperly  denied 
when  circumstantial  evidence  did  not  exclude 
hypotheses  other  than  guilt;  circumstantial 
evidence  held  Insufficient  to  support  convic- 
tion for  having  illegal  possession  of  liquor. 

**The  evidence  relied  upon  by  the  state  to 
connect  the  accused  with  the  offense  of  having 
in  his  custody  and  control  intoxicating  liquor 
was  wholly  circumstantial  in  character,  and  did 
not  exclude  every  reasonable  hypothesis  save 
that  of  the  guilt  of  the  accused.  Accordingly 
the  court  erred  in  overruling  the  motion  for 
a  new  trial.''  Gummings  v.  State,  25  Ga.  App. 
427,  103  S.  E.  687,  '^nd  cases  cited.  . 


Drror  from  Superior  Court,  Harris  County; 
J.  lu  Kent,  Judge. 

R.  G.  Robinson  was  convicted  of  having 
intoxicating  liquor  in  his  custody  and  con- 
trol»  and  he  brings  error.    Reversed. 

J.  M.  Ruling  testified  for  the  state  that  he 
and  others  hid  near  defendant's  house  and 
saw  an  automobile  drive  up  and  stop  in  the 
road  by  defendant's  house;  that  they  could 
not  tell  where  the  persons  in  the  automobile 
went,  but  when  they  carae  back  they  could 
hear  them  setting  jugs  in  the  car,  and  when 
the  car  started  they  stopped  it,  and  found  a 
white  man  and  two  negroes  and  nine  gallons 
of  liquor;  that  he  did  not  see  defendant; 
that  the  next  morning  he  found  a  keg  and 
chum  containing  liquor  hid  in  the  woods  a 
short  distance  from  defendant's  house  and  on 
his  place,  and  while  they  were  there  defend- 
ant came  into  the  woods,  saying  he  had  left 
an  ax  there;  and  that  defendant  said  he  was 
surprised,  but  nothing  was  said  about  the 
ownership  of  the  whisky.  The  driver  of  the 
automobile  testified  for  defendant  that  he 
was  hired  by  the  negroes  for  a  trip ;  that  the 
car  stopped  Just  off  the  road,  and  the  negroes 
went  off  and  returned  with  something  they 
said  was  syrup,  but  which  proved  to  be 
whisky,  and  that  he  did  not  see  the-defendant. 
One  of  the  negroes  testified  for  defendant 
that  he  and  the  other  negro  got  the  whisky 
from  a  man  described  by  him,  whom  they 
met  on  the  road,  and  that  he  did  not  get  any 
whisky  from  defendant  The  persons  with 
Huling  on  the  morning  In  question  both  tes- 
tified for  defendant,  as  did  Huling  when  re- 
called by  the  state,  that  they  saw  some  per- 
sons going  in  the  direction  of  defendant's 
house  with  a  keg,  and  that  they  dropped  it 
and  ran  when  they  saw  the  witnesses,  and 
that  the  keg  was  empty  but  had  .had  liquor 
in  it.  It  would  seem  from  the  testimony  of 
one  of  tl^em  that  the  persons  carrying  such 
keg  were  going  in  the  direction  of  the  place 
where  the  other  keg  was  found.  There'  was 
some  other  evidence  concerning  roads  and 
I>aths  near  defendant's  house,  and  the  dis- 
tance from  his  house  to  the  point  where  the 
liquor  was  found.  Defendant  In  his  state- 
ment denied  that  he  knew  anything  about 
the  car  being  at  his  house  the  night  in  ques- 
tion, and  denied  knowing  anything  about  the 
whisky  found  near  his  house.— Statement  by 
editor. 

J.  B.  Burnslde,  of  Thomson,  and  J.  R. 
Lunsford,  of  Hamilton,  for  plaintiff  in  error. 

0.  F.  McLaughlin,  SoL  Gen.,  of  Columbus, 
for  the  State. 

BLOODWQRTH,  J.     Judgment  reversed. 

BROYLES,  a  J.,  and  LUKE,  J.,  concur. 
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(27  Ga.  App.  628) 

HENDERSON    V.  STAVE.      (No.    r2748.) 

(Court  of  Appeals  of  Georgia,  Division  ,No.  1. 

Nov.  17,  1921.) 

(SyUahua  hy  the  Court,) 

Criminal  law  ^=:»922 (2)— Failure  to  charge  on 
second  branch  of  law  of  alibi  requires  a  new 
trial. 

In  this  case  error  is  assigned  upon  the 
ground  that  the  court,  when  charging  upon  the 
subject  of  alibi,  failed  to  charge  the  jury  upon 
the  second  branch  of  the  rule  as  to  alibi.  "The 
failure  of  the  court  to  charge  the  jury  upon 
the  second  branch  of  the  rule  as  to  alibi  is 
such  error  as  requires  the  grant  of  a  new  trial." 
See  Brooks  v.  State,  25  Ga.  App.  739,  105  S.  B. 
42,  and  cases  died.  Upon  this  ground,  it  was 
error  to  overrule  the  motion  for  a  new  trial. 

Broyles,  O.  J.t  dissenting. 

Error  from  Superior  CJourt,  Paulding  Coun- 
ty;   F.  A.  Irwin,  Judge. 

O.  J.  Henderson  was  convicted  of  manufac- 
turing liquor  and  he  brings  error.    Reversed. 

One  of  the  grounds  of  the  amended  motion 
for  a  new  trial  was  as  follows: 

"Because  movant  on  the  trial  of  said  case  set 
up  the  defense  of  alibi,  as  is  shown  by  the  evi- 
dence of  Bob  McAdams,  Tyre  Roberts,  Joe 
Cole,  Will  Fields,  Otis  Couch,  and  others.  The 
court  charged  the  jury  as  follows:  *Now,  gen- 
tlemen, the  defendant,  under  his  plea  in  general, 
files  also  the  plea  of  alibi;  that  is,  he  says  he 
was  not  there  at  the  time  this  offense  was  com- 
mitted, and  that  it  was  impossible  for  him  to 
have  committed  the  offense.  The  plea  of  alibi 
involves  the  impossibility  of  the  defendant's 
presence  at  the  time  of  the  commission  of  the 
offense.  Alibi,  as  a  defense,  involves  the  im- 
possibility of  the  prisoner's  presence  at  the 
scene  of  the  offense  at  the  time  of  its  com- 
mission, and  the  rai^ge  of  evidence  in  respect 
to  time  aitd  place  must  be  such  as  reasonably 
to  exclude  the  possibility  of  his  presence.  As 
I  have  stated,  gentlemen  of  the  jury,  the  de- 
fendant says  he  was  not  there.  That  puts  the 
burden  on  him  to  establish  that  fact  to  your 
satisfaction.  He  does  not  have  to  prove  it  to 
you  beyond  a  reasonable  doubt,  as  the  burden 
is  on  the  state,  but  must  prove  it  to  your  sat- 
isfaction from  the  evidence,  that  he  was  not 
there,  and  could  not  have  been  at  the  place  at 
the  time  of  the  commission  of  the  offense.  This 
is  a  question  involved  in  this  case  that  you  will 
consider,  just  as  you  consider  any  other  ques- 
tion, except  you  put  the  burden  upon  him,  in- 
stead of  the  state,  to  establish  the  truth  of 
that.  The  burden  is  upon  the  state  to  prove  to 
your  satisfaction  the  truth  of  their  charge,  as 
I  have  charged  you.*  Movant  contends  that  the 
court  should  have  charged  the  jury  further,  in 
substance,  that  any  and  all  evidence  of  an  alibi, 
if  any  such  had  been  introduced,  should  be 
considered  by  them  on  the  general  case,  togeth- 
er with  all  the  other  evidence  in  the  case,  and 
if,  after  considering  the  whole  of  the  evidence 
in  the  case,  including  that  on  the  question  of 
alibi,   the  jury  has  a  reasonable  doubt  as  to 


the  guilt  of  the  accused,  they  should  resolve  the 
doubt  in  favor  of  the  accused,  and  of  innocence, 
and  acquit  the  defendant,  and.  further,  if  the 
defendant  established  his  alibi,  they  should 
acquit.  The  court  having  failed  to  instruct  the 
jury  that  they  should  consider  the  evidence  of- 
fered by  the  defendant  on  the  question  of  alibi 
along  with  the  other  evidence,  and  if,  upon  con- 
sideration of  all  the  evidence  in  the  case  as  a 
whole,  they  should  have  a  reasonable  doubt  as 
to  the  guilt  of  the  accused,  they  should  acquit 
him,  and  having  failed  to  charge  that,  if  de- 
fendant had  proven  his  alibi,  the  jury  should 
acquit  him,  was  error  prejudicial  to  the  defend- 
ant, and  a  new  trial  for  this  reason  should  be 
granted." 

— Statement  by  editor. 

Griffith  &  Matthews,  of  Buchanan,  and  A. 
L.  Bartlett  and  W.  E.  Spinks,  both  of  Dallas, 
for  plaintiff  in  error. 

J.  R.  Hutcheson,  Sol.  Gen.,  of  Douglasville, 
for  the  State. 

LUKE,  J.    Judgment  reversed. 

BLOODWORTH,  J.,  concurs. 
BROYLES,  C.  J.,  dissents. 

BROYLES,  C.  J.  (dissenting).  I  think  the 
judgment  should  be  affirmed.  The  charge 
complained  of  in  this  case  differs  materially 
from  the  charge  in  the  Brooks  Case.  It  Is 
substantially  the  charge  given  In  Shaw  v. 
State,  102  Ga.  665,  29  S.  E.  477,  which  was 
held  to  be  sufficient  in  the  absence  of  a  time- 
ly appropriate  written  request.  In  the  in- 
stant case,  ajs  in  the  Shaw  Case,  the  court 
charged  fully  upon  the  law  of  reasonable 
doubt  as  to  the  general  features  of  the 
case,  and  also  instructed  the  Jury  that  if  they 
had  such  a  doubt  after  considering  aU  of  the 
evidence  and  the  defendant's  statement  they 
should  acquit  And  the  jury  were  further 
instructed  that,  if  after  considering  all  of 
the  proven  facts  and  circumstances  In  the 
case  and  the  defendant's  statement  they  had 
a  reasonable  doubt  of  his  frmlt,  he  should  be 
acquitted. 


(27  Qa.  App.  672) 
WALLER   V.    STATE.      (No.    12595.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  16,  1921.) 

(8yUahu9  hff  the  Court.) 

Motion  in  arrest  of  Judgment  properly  over- 
ruled. 
Tbe  court  did  not  err  in  overruling  the 
motion  in  arrest  of  judgment,  for  the  reasons 
stated  in  Colwell  v.  State,  17  Ga.  App.  750, 
88  S.  B.  410,  which  case  is  on  all  fours  with 
the  instant  case,  and  therefore  controlling. 

Error    from     Superior    Court,    Campbell 
(>ounty;  Jno.  B.  Hutcheson,  Judge. 

W.  A.  Waller  was  convicted  of  an  offense, 
md  he  brings  error.    Affirmed. 
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J.  W.  Culpepper,  of  Ffeyettevllle,  for  plain- 
tiff In  error. 

A.  M.  Brand,  SoL  Gen.,  Of  Uthonia,  for  the 
State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  O.  J.,  and  BLOODWORTH,  J., 
concur. 


(27  Qa.  App.  57?) 

CITY   OF  ALBANY  V.  TIFT.    (No.   12597.) 

(CoDxt  of  Appeals  of  Georgia,  Diviaion  No.  X, 

Nov.  16,  1921.) 

(SyllabuB  by  the  OcurU) 

No  aroiind  for  new  trfaJ. 

The  verdict  was  authorized  by  the  evidence 
and  approved  by  the  trial  judge,  and  the  spe- 
cial grounds  of  the  motion  for  a  new  trial  are 
without  substantial  merit. 

Error  from  City  Court  of  Albany;  Clay- 
ton Jones,  Judge. 

Action  between  the  City  of  Albany  and 
Nelson  Tift.  Judgment  for  the  latter,  and 
the  former  brings  error.    Affirmed. 

James  Tift  Mann,  of  Albany,  for  plaintiff 
in  error. 

Cruger  Westbrook,  of  Albany,  for  defend- 
ant in  error. 

BROYLES,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(27  Ga.  App.  584) 

DOLLAR  V.  STATE.    (No.  12626.) 

(CJourt  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  16,  1921.) 

(Syllabus  hit  the  Court,) 

Crfminal  law  ^=:9935(1)— Master  and  servant 
^=»67^Error  to  deny  new  trial  where  evi- 
dence Insufficient;  evidence  Insufficient  to 
support  conviction  for  violating  labor  con- 
tract law. 

The  defendant  was  accused  and  convicted 
of  the  offense  of  violating  the  "labor  contract 
law."  Penal  Code  1910,  §  715  et  seq.  The  evi- 
dence was  insufficient  to  authorize  the  convic- 
tion. It  was  error,  for  this  reason,  to  over- 
rule the  motion  for  a  new  trial. 

Error  from  City  Court  of  Eastman;  O.  J. 
Franklin,  Judge. 

Tom  Dollar  was  convicted  of  violating  the 
labor  contract  law,  and  he  brings  error.  Re- 
versed. 


operate  a  one-horse  ftirm  on  halTCS  as  a  crop- 
per on  terms  therein  specified  during  the 
year  1921,  for  one-half  of  the  crops  or  pro- 
ceeds thereof,  with  intent  to  procure  money 
and  other  things  of  value  thereby  and  not 
perform  the  services  contracted  for,  and  in 
furtherance  of  such  intent  did  procure  of 
Coffee  a  coffin  and  money,  of  the  total  value 
of  $60.60,  intending  at  the  time  to  procure 
such  money  and  other  things  of  value  and 
not  perform  the  services  contracted  for,  and 
thereafter  failed  and  refused,  without  giving 
sufficient  cause,  to  comply  with  the  contract 
and  render  the  services,  or  return  the  money 
and  other  things  of  value.  The  prosecutor 
testified  to  the  contract  substantially  as  al- 
leged, and  testified  that  on  the  strength  of 
the  contract  he  advanced  defendant  a  coffin 
of  the  value  of  $55  and  let  him  have  certain 
items  of  money,  that  defendant  never  did 
any  of  the  worlc  contracted  for  and  never 
repaid  any  part  of  the  advances,  and  that  he 
was  well  and  able-bodied,  but  refused  to 
worls  or  repay  him.  On  cross-examination 
he  testified  that  the  coffin  was  for  the  burial 
of  defendant's  father,  who  was  killed  by  the 
prosecutor's  brother  while  deceased  was  a 
tenant  on  the  prosecutor's  place;  that  he 
gave  defendant  a  memorandum,  showing 
what  he  owed;  and  that  he  told  him  he 
could  get  up  the  money  and  pay  him,  and 
it  would  be  all  right.  Another  witness  for 
the  state  testified  that  defendant  asked  him 
to  pay  the  prosecutor  what  he  owed  him, 
and  that  he  saw  the  prosecutor  and  offered 
to  pay  one-half  of  what  was  owing  on  the 
coffin,  as  he  said  defendant  owed  half  and 
his  brother  owed  the  other  half;  that  later 
the  prosecutor  and  his  father  and  brothers 
came  to  his  place  looking  for  defendant,  and 
defendant  ran  away;  and  that  defendant  was 
well,  hardy,  able-bodied,  and  able  to  work. 
The  prosecutor  was  recalled,  and  testified 
that  defendant  promised  to  pay  for  the  cof- 
nn  with  his  labor,  and  that  something  was 
said  about  his  brother  paying  half  of  it,  but 
that  be  let  defendant  have  the  coffin.  An- 
other witness  testified  that  he  was  present 
when  the  coffin  was  bought,  and  heard  de- 
fendant say  he  was  going  to  pay  for  it  with 
his  labor,  and  had  contracted  with  the  pro.^e- 
cutor  to  work  for  him  in  1921.  Defendant  in 
his  statement  said  that  all  that  was  ever 
said  about  working  for  the  prosecutor  was 
in  October,  1920;  that  he  told  the  prose- 
cutor he  thought  he  would  work  with  him 
another  year;  that  after  that  they  killed 
his, father,  and  he  got  scared  to  stay  there; 
that  they  asked  him  about  paying  for  the 
coffin,  and  he  told  them  he  reckoned  he 
would  have  to  pay  for  it;  that  he  was  to 
pay  one-half  of  it,  and  his  brother  the  other 
half;  that  he  asked  the  prosecutor  for  a 
statement  of  his  account,  and  was  given  it, 
and  told  him  he  would  try  and  get  him  his 


The    accusation    alleged    that    defendant 
fraudulently  contracted  with  L.  M.  Coffee  to  1  money ;    that  he  told  him  he  was  afraid  to 
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stay  there,  and  that  his  fftmily  would  not 
stay,  even  if  he  was  not  scared;  that  one 
reason  he  was  scared  was  the  way  the  prose- 
cator  and  his  brothers  had  whipped  another 
man  and  forced  him  to  come  back  after  he 
had  left;  and  that  he  tried  to  get  the  prose- 
cutor his  money,  but  could  not — Statement 
by  editor. 

M.  J.  Carswell,  of  Eastman,  for  plaintiff 
in  error. 

D.  D.  Smith,  SoL,  and  W.  A,  Wooten, 
both  of  Eastman,  for  the  State. 

LUKE,  J.    Judgment  reversed. 

BROYLES,  a  X,  and  BLOODWORTH,  J., 
concur. 


(183  N.  G.  4S) 

MOUNTAIN     RETREAT    ASS'N     v.     MT. 

MITCHELL  DEVELOPMENT  CO. 

(No.  542.) 

'(Supreme  CJourt  of  North  Carolina.     Feb.  22, 

1922.) 

1.  Emineat  domain  ^=»IO(l)  —  Exercised  by 
corporation  empowered  to  construct  toll  road 
and  perform  private  acts. 

A  corporation  incorporated  under  O.  S.  § 
1113,  etc.,  and  having  power  to  construct  and 
maintain  turnpikes  or  toll  roads  within  the 
state,  has  the  right  to  condemn  a  right  of  way 
for  such  roads,  though  by  its  charter  the  com- 
pany was  given  powers  of  a  more  private  na- 
ture, to  which  the  right  of  eminent  domain 
did  not  attach. 

2.  Eminent  domain  ^=» 1 9— Toll  roads  and  turn- 
pikes open  to  public  are  a  public  use. 

Toll  roads  or  turnpikes  constructed  or 
managed  by  a  private  corporation  at  its  own 
expense,  but  open  to  use  by  any  member  of 
public  by  payment  of  reasonable  fee,  are  a  pub- 
lic use  for  which  property  may  be  condemned. 

3.  Eminent  domain  ^=»274(i)— Condemnation 
proceedings  not  enjoined  for  reasons  which 
can  be  urged  In  defense. 

An  injunction  to  restrain  condemnation 
proceedings  will  not  be  issued  where  all  the 
reasons  urged  therefor  would  have  been  avail- 
able to  the  property  owner  as  a  defense  in  the 
condemnation  proceedings  under  G.  S.  S  1720. 

4.  Eminent  domain  ^=»273— Injunction  cannot 
bo  Issued  as  substitute  for  prohibition. 

A  writ  of  injunction  cannot  be  issued  as 
substitute  for  prohibition  to  prevent  the  derk 
of  the  superior  court  from  exercising  his  juris- 
diction in  condemnation  proceedings,  since  the 
writ  of  prohibition  can  only  be  obtained  by 
application  in  proper  instances  to  the  Supreme 
Court. 

5.  Eminent  domain  ^=>274  ( I )— Necessary  In- 
junctive relief  should  be  secured  In  conilem- 
natlon  proceedings  and  not  In  Independent 
auK. 

Even  if  a  property  owner  against  whom 
condemnation  proceedings  have  been  begun  is 


entitled  to  injunctive  relief,  such  relief  should 
be  obtained  as  an  incident  to  the  defense  set 
up  in  the  condemnation  proceedings  and  not 
by  an  independent  action. 

Appeal  from  Superior  Court,  Buncombe 
0>unty;  Brock,  Judge. 

Action  by  the  Mountain  Retreat  Aasoda- 
tion  against  the  Mt.  Mitchell  Development 
Company,  heard  on  return  to  preliminary  re- 
straining order.  Judgment  for  defendant, 
and  plaintiff  excepted  and  appealed.  Action 
dismissed. 

Jones,  Williams  &  Jones  and  Mark  W. 
Brown,  all  of  AsheviUe,  for  appellant. 

HOKE,  J.  [1]  From  the  facts  in  evidence 
it  appears  prima  facie  that  defendant  com- 
pany has  been  duly  incorporated  under  the 
laws  of  this  state  (Consol.  St.  c.  22,  fi  1113 
et  seq.),  and  having  power  under  its  charter 
to  construct  and  maintain  turnpilses  or  toll 
roads  in  said  state  and  various  other  pow- 
ers not  pertinent  to  the  present  inquiry. 
This  being  true,  said  company,  by  statutory 
authority  and  In  express  terms,  has  the  right 
under  the  power  of  eminent  domain  to  con- 
demn such  right  of  way  as  may  be  reason- 
ably required  for  the  purpose  specified,  and 
our  decisions  on  the  subject  hold  that  this 
power  of  eminent  domain,  very  generally  al- 
lowed and  exercised  in  roads  of  this  kind, 
is  in  no  way  affected  or  impaired  because  in 
the  charter  the  company  may  be  given  rightft 
of  a  more  private  nature  to  which  the  right 
referred  to  may  not  attach.  Consolidated 
Statutes,  c.  33,  §  1705  et  seq. ;  Power  Co.  v. 
Power  Co^  175  N,  C.  668,  96  N.  E.  09;  Id., 
171  N.  C.  248,  88  S.  E.  349;  Wadsworth  Land 
Co.  V.  Piedmont  Traction  Co.,  162  N.  C.  314. 
78  S.  E.  297;  Street  Railway  v.  Railroad, 
142  N.  C.  423.  55  S.  E.  345,  9  Ann.  Cas.  683 : 
6  Enc.  of  S.  C.  Reports  of  U.  S.  761-765; 
Nichols  on  Power  of  Eminent  Domain,  {  218. 

[2 J  In  the  last  citation  (Nichols)  it  is  said: 

'Toll  roads,  turnpikes,  or  plank  roads  con- 
structed or  managed  by  individuals  or  private 
corporations  at  their  own  expense,  but  open 
to  use  by  any  member  of  the  public  on  the 
payment  of  a  reasonable  fee,  have  invariably 
been  held  a  public  use." 

It  further  appears  that,  acting  under  the 
powers  so  conferred,  the  defendant  company, 
having  duly  determined  to  construct  and 
maintain  a  road  of  this  character  from  a 
point  at  or  near  Black  Mountain  Station  on 
the  Southern  Railroad  to  the  top  of  Mt 
Mitchell,  N.  C,  where  the  state  has  and 
maintains  a  public  park  of  1,800  or  more 
acres,  has  filed  its  petition  before  the  clerlt 
of  the  superior  court  of  Buncombe  county, 
having  Jurisdiction  of  the  matter,  to  con 
demn  a  right  of  way  through  the  lands  ot 
the  presf^nt  plaintiff  as  reasonably  required 
for  the*  purpose  specified.    In  such  its  petl- 
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tion  the  defendant*  after  avennent  of  the 
powers  possessed  under  its  charter  and  the 
purpose  of  establishing  the  road  as  indicated, 
specifying  its  terminal  points,  alleges  that 
the  route  covers  a  distance  of  22  miles, 
chiefly  along  an  old  roadbed  of  a  lumber  road 
now  disused,  and  petitioner  has  acquired  and 
owns  the  entire  right  of  way  required,  except 
for  distance  of  6  miles  running  through  thje 
lands  of  the  present  plaintiff,  and  which  the 
petitioner  has  been  unable  to  acquire  by  pur- 
chase, etc.    Consol.  St.  {  1715. 

[3  J  Thereupon  the  present  plaintiff,  made 
party  defendant  in  the  petition  of  the  Ml. 
Mitchell  Development  €k)mpany,  Institutes 
the  present  action,  seeking  to  obtain  an  in- 
junction restraining  the  said  company  from 
proceeding  to  condemn  the  right  of  vray 
sought  by  said  company  through  the  present 
plaintifTs  property,  on  allegations  fully  set 
forth  in  its  verified  complaint,  used  as  an 
affidavit  in  the  cause,  which  said  allegations 
and  averments  relied  on  as  a  basis  for  relief 
are  fully  denied  by  the  present  defendant. 
Upon  this  a  sufficient  statement  for  a  proper 
apprehension  of  the  questions  presented,  we 
think  the  preliminary  restraining  order  has 
been  properly  set  aside,  and  are  of  opinion 
further  that  on  the  record  the  plaintiff's  ac- 
tion should  be  dismissed. 

The  statute  under  which  the  present  de- 
fendant is  endeavoring  to  proceed  contains, 
among  others,  the  following  provision;  same 
being  part  of  section  1720: 

"On  presenting  such  petition  to  the  superior 
court,  with  proof  of  service  of  a  copy  thereof, 
and  of  the  summons,  all  or  any  of  the  persons 
whose  estates  or  interests  are  to  be  affected  by 
the  proceedings  may  answer  such  petition  and 
show  cause  against  granting  the  prayer  of  the 
same,  and  may  disprove  any  of  the  facts  alleged 
in  if 

Without  making  extended  or  detailed  ref- 
erence to  the  elaborate  averments  of  the  in- 
stant complaint,  it  will  suffice  to  say  that 
after  very  careful  examination  we  have 
failed  to  discover  a  single  position  set  forth 
and  relied  on  by  present  plaintiff  as  a  basis 
for  relief  which  may  not  be  made  available 
to  him  under  the  comprehensive  provisions 
of  the  statute  we  have  Just  cited,  and  it  is  In 
that  proceeding  and  there  alone  that  the  de- 
fenses of  the  plaintiff,  if  he  have  them,  must 
be  established. 

[4]  A  proper  consideration  of  the  pleadings 
wiU  show  that,  under  the  guise  of  an  action 
to  obtain  an  injunction  against  the  defend- 
ant, the  plaintiff,  in  fact  and  truth,  is  seek- 
ing to  procure  a  writ  of  prohibition  restrain- 
ing the  clerk  of  the  superior  court  of  Bun- 
combe county  from  exercising  the  i>owers  and 
jurisdiction  conferred  upon  him  by  the  law 
in  condemnation  proceedings.  It  is  the  well- 
established  principle  in  this  jurisdiction  that 
such  a  writ  can  only  be  obtained  by  applica- 
tion in  proper  instances  to  this  court,  and 
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the  superior  court  is  without  power  to  pro- 
ceed further  in  such  a  matter.  Railroad  v. 
Newton,  133  N.  C.  136,  45  S.  E.  549;  State  v. 
Kuf ug  Whitaker,  114  N.  C.  118,  19  S.  B.  376 ; 
Perry  et  al.  v.  Shepherd,  78  N.  C.  83. 

[6 J  To  allow  a  litigant  in  the  manner  at- 
tempted here  to  withdraw  his  case  from  the 
tribunal  where  the  statute  has  placed  it 
would  in  many  instances  operate  to  bring 
about  unnecessary  and  imdesirable  delays, 
to  obstruct  unduly  many  beneficent  enter- 
prises required  for  the  public  weal,  and  thus 
contravene  and  thwart  the  meaning,  purpose, 
and  policy  of  our  condemnation  laws,  which, 
as  stated,  have  placed  these  questions  prima- 
rily and  exclusively  in  the  jurisdiction  of 
the  clerks  of  the  court  to  be  administered  as 
the  law  there  directs;  even  If  a  right  to  in- 
junctive relief  is  presented,  ft  should  be  ob- 
tained as  an  incident  to  the  defenses  set  up 
and  to  be  considered  in  the  condemnation 
proceedings,  and  not  by  an  independent  ac- 
tion. Wilson  V.  AUeghany  Co.,  124  N.  C.  7, 
32  S.  B.  326;    Hunt  v.  Sneed,  64  N.  C.  176. 

This  will  be  certified  that  judgment  be  en- 
tered dismissing  plaintiffs  suit,  without 
prejudice  to  any  rights  or  defenses  allowed 
and  available  to  him  under  the  law,  and  the 
facts  as  they  may  be  properly  presented  and 
established. 

Action  dismissed. 


(118  S.  C.  383) 

STATE  V.  TURNER.     (No.   10536.) 

(Supreme  Court  of  South  Carolina.     Feb.  10, 
1922.     On  Petition  for  Rehearing.) 


i.  Criminai  law  !9=»I023(8)— Order  overruling 

demurrer  to  Indiotment  and  motion  to  quash 

not  appealable,  not  being  a  final  Judgment. 

An  appeal  cannot  be  taken  from  an  order 

overruling  a  demurrer  to  the  indictment  and 

motion  to  quash  indictment,  since  such  order 

is  not  a  final  judgment,  and  such  appeal  can 

only  be  taken  from  a  final  judgment. 

On  Petition  for  Rehearing. 

2.  Intoxicating  liquors  ^=»222— Indictment  need 
not  allege  that  defendant  did  not  oome  within 
exoeptions. 

Indictment  charging  violation  of  Acts  1917, 
p.  69,  §  1,  making  it  unlawful  to  receive,  store, 
transport,  etc.,  intoxicating  liquors,  with  cer- 
tain exceptions,  need  not  allege  that  defendant 
did  not  come  within  the  exceptions. 

Appeal  from  General  Sessions  Circuit 
Court  of  Anderson  County ;  R.  W.  Memming- 
er,  Judge. 

Ralph  Turner  was  convicted  of  violating 
the  Prohibition  Law,  and  he  appeals.  Ap- 
peal dismissed. 

A.  H.  Dagnall,  ot  Anderson,  for  appellant. 
K.  P.  Smith,  and  L.  W.  Harris,  both  of 
Anderson,  for  the  State. 
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PER  CURIAM.  [1]  It  does  not  appear 
from  tbe  "case"  that  tbere  has  been  a  final 
Judgment  from  which  alone  an  appeal  may 
be  taken.  The  appeal  is  therefore  prema- 
ture, and  for  that  reason  it  is  dismissed. 
State  V.  Byars,  79  S.  C.  174,  60  S.  E.  448, 
and  cases  dted. 

Appeal  dismissed. 

On  Petition  for  Rehearing. 

GARY,  C.  J.  This  is  a  petition  for  a  re- 
hearing. 

The  defendant  was  indicted  for  a  viola- 
tion of  the  prohibition  law,  in  that  he  will- 
fully and  unlawfully  did  transport  and  convey 
from  one  point  to  another  within  this  state 
and  county  alcoholic  liquors,  to  wit,  wliisky, 
against  the  form  of  the  statute  in  such  cases 
made  and  provided.  Upon  the  call  of  this 
case  for  trial,  the  appellant,  by  his  attor- 
neys, demurred  to  the  indictment,  and  moved 
to  quash  the  same  upon  the  following 
grounds : 

"(1)  Because  the  indictment  failed  to  state 
facts  BufScient  to  constitute  an  offense,  in  that 
it  failed  to  allege  that  the  whisky  alleged  to 
have  been  transported  by  defendant  was  of  a 
greater  quantity  than  one  quart,  or  had  been 
illegally  sold  or  procured,  aud  known  by  tbe 
defendant  to  have  been  so  sold  or  procured,  or 
that  said  whisky  was  otherwise  contraband. 

'*{2)  Because  the  indictment  was  too  vague 
and  indefinite,  in  that  it  failed  to  allege  aud 
advise  defendant  upon  what  provision  of  the 
prohibition  laws  he  was  to  be  tried— whether 
he  was  to  be  tried  for  transporting  whisky  that 
has  been  to  his  knowledge  illegally  sold  or  pro- 
cured, or  was  otherwise  contraband  whisky." 

The  demurrer  and  motion  .to  quash  the  in- 
dictment were  overruled  by  the  court,  and 
the  defendant  appealed.  Tlie  record  showed 
that  the  appeal  was  from  the  order  over- 
ruling the  demurrer,  and  the  motion  to 
quash  the  indictment  When  the  case  was 
heard  on  appeal  by  this  court  it  dismissed 
the  appeal,  on  the  ground  that  it  was  prema- 
ture, as  there  has  not  been  a  judgment  from 
which  alone  an  appeal  may  be  taken. 

Permission  was  granted  the  appellant's  at- 
torney to  show  that  the  jury  rendered  a  ver- 
dict of  guilty,  and  that  the  appeal  was  from 
the  sentence  Imposed  by  the  court. 

[2]  The  exceptions  assign  error  only  in 
overruling  the  demurrer  and  the  motion  to 
quash  the  indictment. 

Section  1  of  the  Act  of  1917,  p.  69,  is  as 
follows : 

"It  shall  be  unlawful  for  any  person,  firm, 
corporation  or  company  to  receive,  store,  keep 
or  have  in  possession,  or  to  ship,  transport  or 
convey  any  alcoholic  liquors  from  any  point 
without  the  state  into  this  state,  or  from  one 
point  to  another  in  this  state,  or  to  deliver  the 
same  to  any  person,  firm,'  corporation  or  com* 
pany  within  this  state,  except  as  hereinafter 
provided." 


It  was  not  incumbent  on  the  state  to  allege 
that  the  defendant  did  not  come  within  the 
proviso.  State  v.  Barden,  64  S.  C.  206,  41 
S.  El  969.  State  v.  Yoe,  76  S.  G.  46^  56  S. 
E.  542. 

The  appeal  is  therefore  dismissed,  and  the 
stay  order  revoked. 

FRASER,  and  COTHRAN,  JJ.,  concur. 


(U7  s.  c.  ai) 

WORKMAN  et  at.  v.  COPELAND  et  aL 

(No.  10729.) 

(Supreme  Court  of  South  Carolina.    Oct.  10, 

1921.) 

1.  Specific  performance  ^=»25— Equity  will  not 
decree  execution  of  a  written  lease  in  ab- 
sence of  contract  for  one. 

Where  there  was  no  agreement  for  a  writ- 
ten lease  between  the  parties  to  a  parol  lease, 
equity  will  not  require  the  execution  of  one. 

2.  Specific  performance  ^s»39— Parol  lease  for 
five  years  void  and  unenforceable. 

Under  the  statutes  a  parol  lease  for  five 
years  is  void,  and  unenforceable  in  equity. 

Cothran,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  0>ttrt 
of  Laurens  County;   Ernest  Moore,  Judge. 

Suit  by  W.  H.  Workman  and  another 
against  J.  W.  Copeland,  Sr.,  and  another, 
l^^om  decree  for  defendants,  plaintiffs  ap- 
peal.    Affirmed. 

Report  of  Referee. 

The  above -stated  case  was  referred  to  me  as 
special  master,  and  the  reference  was  held  at 
Laurens,  S.  C,  September  9,  1920,  at  which 
was  taken  the  testimony  herewith  reported. 
At  the  conclusion  of  plaintiff's  testimony  the 
defendants  made  a  motion  to  dismiss  the  com- 
plaint for  a  failure  of  proof  to  establish  any 
cause  of  action  stated  therein.  This  motion 
was  fully  argued  before  me  at  the  hearing. 

For  the  purpose  of  the  motion,  not  only  must 
the  testimony  of  plaintiffs  be  taken  as  true,  but 
all  inferences  to  be  drawn  from  the  facts  tes- 
tified to  on  behalf  of  plaintiffs  must  be  solved 
in  their  favor.  For  the  purpose  of  this  motion, 
therefore,  I  find  as  a  fact  that  Mr.  Workman 
entered  into  a  contract  with  Mr.  Copeland,  as 
agent  for  the  Copeland  Company,  for  the  pur- 
chase of  stock  of  merchandise  for  the  price 
mentioned  in  the  testimony,  and  also  at  the 
same  time  that  he  entered  into  a  contract  with 
Mr.  Copeland  individually  for  tbe  lease  of  these 
buildings  for  a  period  of  five  years,  but  that 
that  lease  was  a  parol  lease  for  a  longer  period 
than  one  year.  I  find,  also,  that  the  lease  of 
those  buildings  was  an  inducement  to  Mr. 
Workman's  entering  into  this  contract,  and 
that  under  the  testimony,  if  it  had  not  been  for 
the  fact  that  he  thought  he  would  get  posses- 
sion of  the  buildings  for  five  years,  that  he 
would  not'  have  purdiased  the  stock  of  goods. 


^s»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Niunberod  Digests  and  Indoxos 
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Now,  those  being  the  facts  axid  that  being  the 
agreement,  the  question  is:  Can  it  as  a  mat- 
ter of  law  be  enforced? 

The  first  objection  to  the  enforcement  of 
that  agreement  is  that  section  3502  of  the  Code 
provides  that  no  parol  lease  shall  give  a  tenant 
a  right  of  possession  for  a  longer  term  than 
twelve  months  from  the  time  of  entering.  In 
that  connection  it  appears,  and  it  is  admitted, 
that  the  plaintiff  does  not  claim  the  right  to 
remain  in  possession  under  the  lease  which 
Copeland  Company  had,  but  claims  his  right 
under  the  agreement  with  Mr.  Copeland,  which 
has  been  referred  to,  and  claims  the  right  to 
stay  in  possession  for  five  years.  The  Supreme 
Court  has  held,  in  construing  this  section,  that 
a  parol  lease  for  a  longer  term  than  one  year 
is  void,  and  that  at  the  expiration  of  the  year 
the  tenancy  becomes  a  tenancy  at  will,  unless 
the  parties  by  their  conduct  treat  it  as  a  ten- 
ancy from  year  to  year.  It  appears  from  the 
testimony  in  this  case  conclusively  that  the 
lessor  elected  to  treat  his  as  a  tenancy  at  will, 
and  it  seems  to  me  that  under  this  section  that 
this  lease  at  the  expiration  of  one  year  termi- 
nated, and  the  contract  for  ^ye  years'  lease 
i»  void  under  this  section. 

The  next  proposition  contended  for  by  de- 
fendants is  that  the  lease  is  void  under  sec- 
tions 3735  and  3737  of  the  Code,  as  to  the 
statute  of  frauds,  for  the  reason  that  it  is  not 
in  writing.  As  to  this  plaintiffs*  position  is 
that  the  contract  for  the  purchase  of  the  goods 
for  the  lease  of  the  property  was  an  entire 
contract,  and  that  it  would  be  inequitable  to 
require  the  plaintiffs  to  take  the  stock  of  goods 
and  not  require  the  defendant  to  execute  a 
lease  for  the  five  years.  The  testimony  shows 
that  in  selling  the  stock  of  goods  Mr.  Copeland 
was  acting  as  agent  for  Copeland  Company,  a 
corporation*  and  that  in  making  the  lease  he 
was  acting  for  himself  individually.  Under 
these  circumstances  I  cannot  see  how  there  can 
be  an  entire  contract,  where  there  were  two 
separate  contracts,  made  by  two  separate  en- 
tities, which  had  no  legal  connection  with  each 
other. 

The  plaintiffs  also  contend  that  this  lease 
should  be  taken  out  of  the  operation  of  the 
statute  of  frauds  on  account  of  part  perform- 
ance. As  to  this  I  hold  the  mere  possession 
alone  is  not  sufiSdent  for  this  purpose;  and, 
even  if  it  were,  the  possession  in  this  case  is 
referable  to  the  valid  portion  of  the  contract, 
by  which  the  plaintiffs  became  entitled  to  the 
premises  for  a  period  of  one  year.  I  do  not 
think  that  the  payment  of  rent  operates  to  take 
the  case  out  of  the  statute,  for  the  reason  that 
the  rent  was  paid  at  the  end  of  each  month, 
and  not  at  the  beginning  of  the  term.  In  oth- 
er words,  if  at  the  time  Mr.  Copeland  made  this 
lease  with  the  plaintiff  for  five  years  he  had 
been  paid  the  rental  in  advance  for  the  term, 
then  it  would  obviously  be  a  fraud  upon  plain- 
tiff to  claim  that  the  lease  was  invalid;  but 
I  do  not  think  this  principle  applies  where  the 
rent  is  not  paid  in  advance,  but  is  only  paid 
at  the  end  of  each  month  the  store  is  occupied. 

The  defendant  also  contends  that  this  lease 
cannot  be  enforced  because,  even  if  it  could 
be  held  valid  as  a  parol  lease,  there  is  no  writ- 
ten assignment  of  the  lease.  The  testimony 
shows  that  the  contract  was  made  by  Mr, 
Workman  with  Mr.  Copeland  for  five  years,  a 


verbal  contract;  that  afterwards  it  was  assign- 
ed by  parol  to  Stanton  &  Johnson,  who  under- 
took to  carry  on  the  business  as  a  partnership; 
and  that  thereafter  the  business  was  incorpo- 
rated as  Workman  &  Co.,  by  whom  it  is  still 
carried  on.  Workman  &  Co.  must  therefore 
claim  their  right  to  the  possession  under  the 
original  lease  to  Mr.  Workman  and  by  succes- 
sive transfers  to  them,  and  there  is  no  evidence 
of  any  of  these  transfers  being  in  writing.  It 
seems  to  me  that  Workman  &  Co.  would  have 
to  establish  their  legal  right  to  possession,  and 
in  order  to  do  this  it  would  be  necessary,  not 
only  to  show  an  original  valid  lease,  but  an 
assignment  to  them  which  complied  with  the 
provisions  of  section  3736  of  the  Code,  and  for 
this  reason,  also,  I  do  not  think  the  action  can 
be  maintained. 

It  is  my  opinion,  therefore,  that  the  action 
cannot  be  maintained  for  the  three  reasons 
stated,  and  that  the  defendant's  motion  to 
dismiss  should  be  granted,  and  I  recommend 
that  the  complaint  in  this  action  be  dismissed. 

Decree  of  Judge  Moore. 
This  action  was  commenced  on  the 


day 

of  Mardi,  1920,  by  the  above-named  plaintiffs 
against  the  said  defendants  for  the  specific  per- 
formance of  an  alleged  verbal  contract  for  the 
leasing  for  the  term  of  five  years  of  two  store- 
rooms, Nos.  3  and  5,  in  the  building  situated  in 
the  town  of  Clinton,  in  said  county  and  state, 
belonging  at  the  time  to  the  defendant  J.  W. 
Copeland,  and  made  by  the  said  J.  W.  Cop^ 
land  to  the  said  W.  H.  Workman.  The  de- 
fendants answered  the  complaint,  setting  up  a 
general  denial  and  pleading  the  statute  of 
frauds.  See  sections  3736  and  3737,  and  also 
the  Landlord  and  Tefiant  Act,  known  as  sec- 
tion 3502,  vol.  1.  of  the  Code  of  1912. 

The  cause  was  referred  to  E.  M.  Blythe,  Esq., 
as  special  referee,  who  held  a  reference,  and 
after  introduction  of  the  plaintiff's  testimony, 
upon  defendant's  motion,  granted  an  order  dis- 
missing the  action  for  want  of  sufficient  proof, 
without  taking  any  testimony  on  behalf  of  de- 
fendants. The  plaintiff  filed  exceptions  to  this 
report,  and  'the  cause  came  on  to  be  heard 
before  me  at  the  November  term  of  the  court 
upon  the  report  of  the  referee  and  the  excep- 
tions thereto. 

The  case  is  one  of  considerable  importance, 
not  only  on  account  of  the  interest  of  the  par- 
ties, but  because  of  its  novel  impression;  the 
exact  points  presented  not  having  yet  been 
decided  in  this  state.  The  referee  substantially 
found  that  the  testimony  on  behalf  of  plaintiff 
was  to  the  effect: 

(1)  That  on  February  20,  1919,  the  defend- 
ant J.  W.  Copeland,  acting  as  the  executive 
head  of  the  J.  W.  Copeland  Company,  a  cor- 
poration, negotiated  a  sale  of  the  stock  of  mer- 
chandise belonging  to  the  said  the  J.  W.  Cope- 
land Company  at  the  price  of  $11,009.11,  and 
delivered  the  same  to  the  plaintiff  W.  H.  Work- 
man, who  paid  the  said  purchase  money,  and 
at  the  same  time  the  said  J.  W.  Copeland 
agreed  to  lease  the  said  storerooms  to  the  said 
W.  H.  Workman  for  the  term  of  five  years  from 
the  20th  of  February,  1919,  at  the  monthly 
rental  of  $41.66  per  month  to  be  paid  at  the 
end  of  each  month  thereafter. 

(2)  That  when  the  said  stock  of  goods  were 
delivered  the  said  W.  H.  Workman  took  pos- 
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session  of  the  storeroomB  in  which  the  goods 
were  found  and  conducted  the  said  business  as 
successor  of  the  J.  W.  Gopeland  Company  and 
paid  the  monthly  rent  at  the  end  of  each  month 
until  February  20,  ld20,  when  the  defendants 
D.  E.  Tribble  &  Co.,  gave  notice  that  the 
monthly  rental  would  be  raised  to  $75  per 
month,  and  that  the  tenancy  would  be  one  at 
will  of  the  defendants. 

(8)  That  the  plaintiff  W.  H.  Workman  would 
not  have  purchased  the  said  stock  of  goods  un- 
less he  had  thought  that  J.  W.  Gopeland  would 
lease  him  the  storerooms  for  the  term  of  five 
years,  in  which  to  conduct  the  said  mercantile 
business,  and  that  the  said  W.  H.  Workman 
by  parol  assigned  the  said  lease  and  the  stock 
of  goods  to  the  partnership  known  as  Stanton 
&  Johnson,  and  that  subsequently  Stanton  & 
Johnson  by  parol  assigned  the  said  lease  and 
stock  of  goods  to  the  Workman  Company,  a 
corporation. 

As  a  matter  of  law,  the  referee  held  that: 

(1)  The  alleged  lease  being  verbal,  section 
8502  of  volume  1  of  the  Code  declares  all  such 
leases  shall  give  the  tenant  no  right  of  posses- 
sion after  expiration  of  12  months  from  time  of 
entry  upon  the  premises,  and  after  said  time 
the  estate  of  the  tenant  is  one  at  will  only. 

(2)  That  under  sections  3736  and  3737  of 
volume  1  of  the  Code  no  action  could  be 
brought  upon  a  parol  contract  for  any  interest 
in  lands,  nor  could  any  action  be  maintained 
upon  any  lease  assigned  by  parol  to  the  claim- 
ant. 

(3)  That  the  lease  in  this  instance  lying 
only  in  parol,  and  assigned  to  W.  H.  Workman 
Company  by  parol,  the  facts  proven  in  the  case 
were  not  sufficient  as  part  performance  to  take 
the  case  out  of  the  operation  of  the  statute  of 
frauds;  that  the  contracts  for  the  sale  of  the 
goods  and  for  the  lease  were  separate  and  dis- 
tinct contracts,  and  not  interdependent;  that 
J.  W.  Copeland  acted  in  a  dual  capacity  in  sell- 
ing the  goods  of  the  J.  W.  Copeland  Company 
and  in  leasing  the  storerooms,  and  that  the 
intention  of  W.  H.  Workman  to  obtain  a  lease 
for  five  years  was  an  inducement .  or  motive  of 
the  latter's  action  for  purchasing  the  stock  of 
goods,  but  that  the  same  was  a  collateral  mat- 
ter, not  forming  a  part  of  the  contract  for  the 
sale  and  purchase  of  the  stock  of  goods;  and 
that  the  acts  of  part  performance  are  not  sole- 
ly referable  to  the  alleged  lease  for  five  years. 

In  addition  to  what  the  referee  has  so  well 
said,  it  is  further  to  be  noted  that,  assuming 
the  truth  of  the  testimony  that  J.  W.  Copeland 
promised  to  lease  the  storerooms  for  the  term 
of  five  years,  still  it  does  not  clearly  and  un- 
equivocally appear  from  the  testimony  that  W. 
H.  Workman  did  promise  to  take  and  lease  the 
stores  and  pay  the  rent  thereon  for  the  term 
of  five  years;  on  the  contrary,  the  inference 
that  he  did  not  so  agree  is  borne  out  by  the 
fact  that  W.  H.  Workman  was  taking  the  in- 
itiative in  the  whole  matter,  in  order  to  set  up 
his  two  nephews,  Stanton  &  Johnson,  in  the 
mercantile  business,  and  there  is  no  evidence  of 
a  binding  agreement  by  plaintiffs,  or  Workman, 
or  Stanton  &  Johnson,  to  become  lessees  of  the 
premises  for  any  specified  term.  There  la, 
therefore,  want  of  mutuality  of  contract.  W.  H. 
Workman  could  have  vacated  the  stores  at  any 
time,  upon  so  doing  was  immune  from  suit  for 
the  recovery  of  the  rent  for  the  remainder  of 


the  supposed  ^ye  years  term,  and  after  he 
transferred  the  stock  of  goods  to  his  assignees 
J.  W.  Copeland  had  no  remedy  by  way  of  dis- 
tress for  rent  in  arrears.  There  was,  there- 
fore, want  of  mutuality  of  remedy  for  the  col- 
lection of  the  rent.  Fleming  v.  Riegel,  90  S. 
C.  109,  72  S.  E.  888;  Cabeen  v.  Gordon,  1  HilL 
Eq.  56;  Campbell  ▼.  Y.  C.  Co.,  68  S.  C.  440. 
47  S.  E.  716;  Davis  T.  Pollock,  36  S.  0.  544, 
15  S.  E.  718;  Hellams  ▼.  Patton,  44  S.  G.  454^ 
22  S.  E.  608. 

So  far  as  concerns  the  matter  of  alleged  part 
performance  of  the  contract,  the  test  is  that 
the  acts  of  part  performance  must  be  solely 
referable  to  the  alleged  verbal  contract  for 
the  term  in  question.  The  price  paid  for  the 
goods  was  reasonable,  and  possession  of  the 
stores  and  monthly  rental  paid  at  the  end  of 
the  month  are  referable  to  the  legal  lease  for 
the  term  of  one  year  from  the  time  of  entry, 
and  these  acts  afford  no  basis  for  a  claim  of 
part  performance  of  a  parol  contract  for  lease 
for  five  years.  Crawford  v.  Crawford,  77  8. 
C.  205,  57  S.  E.  837;  Poag  v.  Sandifer,  5  Rich. 
Eq.  170;    36  Cyc.  662. 

The  ground  of  equitable  interference  by  way 
of  enforcement  of  parol  contracts  which  have 
been  partly  performed  is  that  the  lessor  or 
vendor  would  work  a  fraud  upon  the  lessee  or 
purchaser  by  ejecting  him  from  the  premises 
after  the  purchase  or  rental  money  had  been 
paid  and  after  improvements  had  been  made 
upon  the  property.  In  the  case  at  law  there 
is  no  claim  that  improvements  were  made  by 
the  lessee  upon  the  leased  property,  nor  was 
there  any  payment  upon  the  lease,  except  for 
the  time  occupied  up  to  February  20,  1920.  If 
the  plaintiffs  should  be  ejected  from  the  prem- 
ises as  tenants  at  will  after  said  date,  they 
would  have  lost  nothing,  having  obtained  the 
stock  of  goods  at  a  fair  price,  and  having  en- 
joyed the  use  and  occupation  of  the  rooms  at  a 
fair  rental  for  the  period  of  12  months  from 
the  time  of  entry,  which  was  a  legal  term  un- 
der the  law,  and  the  only  legal  terms  by  way 
of  a  parol  lease. 

In  the  case  of  Koch  ▼.  National  Union  Bidg. 
Ass*n,  137  111.  497,  27  N.  B.  530.  and  Jennings 
V.  Miller,  48  Or.  201,  85  Pac.  517,  and  Dechen- 
bach  V.  Rima,  45  Or.  500,  77  Pac.  391,  78  Pac. 
066,  whidi  were  cases  of  parol  leases,  the  court 
refused  specliSc  performance.  In  the  case  of 
Wallace  v.  Scoggins,  18  Or.  502,  21  Pac.  558, 
17  Am.  St.  Rep.  749,  relied  upon  by  the  plain- 
tiffs, substantial  improvements  were  made  upon 
the  property  leased  during  the  term  of  the  al- 
leged parol  lease. 

In  this  and  other  states  the  courts,  in  case 
of  parol  contracts  for  the  purchase  of  land, 
have  generally  held  that  payment  of  the  pur- 
chase money,  possession,  and  substantial  im- 
provements were  sufficient  to  take  the  case  out 
of  the  statute  of  frauds,  for  the  reason  that 
the  vendor  would  be  estopped  and  would  per- 
petrate a  fraud  upon  the  vendee,  if  the  vendor 
should  eject  the  vendee  from  the  premises  after 
he  had  taken  possession  of  the  land,  paid  the 
purchase  money,  and  made  substantial  improve- 
ments thereon.  3  Pom.  Eq.  Jur.  {  1409;  Mims 
V.  Chandler,  21  S.  C.  480;  Boozer  v.  Teague,  27 
S.  C.  363,  3  S.  E.  651;  Martin  v.  Patterson,  2T 
S.  C.  621,  2  S.  B.  859;  Hunter  v.  Mills,  29  S. 
C.  72.  6  S.  B.  907;  Peay  v.  Seigler,  48  S.  G. 
496,  26  S.  B.  886,  59  Am.  St  Rep.  731. 
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It  is  trae  that  there  are  some  cases  in  our 
own  courts  which  do  not  mention  the  elements 
of  improyements,  but  in  those  cases  the  pur- 
chaser had  possession  for  considerable  time 
and  cultivated  the  lands,  and  specific  perform- 
ance was  granted  upon  the  payment  of  the 
purchase  money  and  the  possession  of  the  lands 
because  the  act's  performance  could  be  refer- 
red to  no  other  contract  than  that  of  an  abso- 
lute purchase.  Rapley  v.  Klugh,  40  S.  C.  1S4, 
18  S.  E.  680;  Watts  v.  Witt,  39  S.  C.  356,  17 
S.  E.  822;  Sweatman  v.  Edmunds,  28  S.  C. 
68,  5  S.  E.  165;  Roberts  ▼.  Smith,  21  S.  G.  455. 

But  in  case  of  parol  leases  for  a  longer  term 
than  12  months  from  time  of  entry  the  greater 
reason  and  the  weight  of  authority,  In  this 
state  and  elsewhere,  is  that  the  party  seeking 
specific  performance  must  clearly  prove  the 
possession  under  parol  contract,  the  payment 
of  the  stipulated  rent,  and  the  erection  of  im- 
provements commensurate  with  the  term  of  the 
parol  lease,  in  order  to  obtain  the  aid  of  equity 
in  enforcing  a  parol  lease  for  a  longer  term 
than  one  year. 

Furthermore,  the  plaintiffs  cannot  recover 
against  the  defendant,  J.  W.  Copeland,  for  the 
reason  that  he  conveyed  the  premises  in  ques- 
tion to  his  codefendants  on  February  20,  1920, 
before  the  commencement  of  this  action.  For 
the  reasons  stated  above  the  plaintiffs  cannot 
obtain  specific  performance  against  D.  E.  Trib- 
ble  &  Co.,  since  they  are  bona  fide  purchasers 
of  the  premises  from  J.  W.  Copeland,  withoat 
notice  of  the  equities  claimed.  It  is  true  that 
W.  H.  Workman  notified  D.  E.  Tribble  before 
the  execution  of  the  conveyance  in  general 
terms  that  he  had  a  five-year  lease  on  the 
storerooms  in  question,  but  such  alleged  lease 
not  being  in  writing,  and  no  notice  or  knowledge 
being  had  by  defendants,  D.  E.  Tribble  or  D.  E. 
Tribble  &  Co.,  of  the  alleged  acts  of  part  per- 
formance, these  defendants  had  the  right  to 
rely  upon  the  statute  declaring  such  naked  pa- 
rol lease  for  more  than  one  year  void  and  unen- 
forceable. W.  H.  Workman  did  not  give  D.  B. 
Tribble  any  information  as  to  the  elements  of 
his  alleged  parol  lease  nor  the  equities  of  his 
claim  for  the  term  of  five  years.  W.  H.  Work- 
man was  the  original  source  of  the  informa- 
tion, and  Tribble  was  not  required  to  seek  in- 
formation from  any  other  source,  and  had  the 
right  to  rely  upon  the  law  that  parol  leases  for 
a  longer  term  than  12  months  from  time  of  en- 
try created  a  tenancy  at  will  only  and  gave  the 
tenant  no  right  of  possession  after  that  time. 
2  Pom.  Eq.  §  754. 

Wherefore  it  is  considered  by  the  court,  or- 
dered, decreed,  and  adjudged  that  the  excep- 
tions to  the  report  of  the  referee  be  overruled, 
and  that  the  said  report  be  confirmed,  and  the 
complaint  dismissed,  with  costs. 

Simpson,  Cooper  ft  Babb,  of  LAnrens,  for 
appellants. 

Dial  &  Todd  and  F.  P.  McGowan,  all  of 
Laurens,  for  respondentsu 

FRASER,  J.  In  the  view  that  this  court 
takes  of  this  case,  very  few  words  are  nec- 
essary to  determine  it.  The  Copeland  Com- 
pany were  conducting  a  mercantile  business 
at  Clinton,  S.  C.  The  stores  occupied  by  the 
company  were  the  individual  property  of  the 
defendant  J.  W.  Copeland,  who  was  the  presl- 
110  S.B.-^ 


dent  and  the  person  who  conducted  the  ne- 
gotiations between  the  parties.  The  plalntifTs 
claim  that  by  a  parol  agreement  W.  H. 
Workman,  on  behalf  of  himself  and  others, 
bought  the  stock  of  goods  and  made  a  lease 
of  the  storehouses  for  a  period  of  five  years. 
Before  the  end  of  the  first  year,  Mr.  Copeland 
sold  the  storehouses  to  his  codefendant.  The 
codefendant  denied  the  lease,  and  demanded 
Increased  rent  after  the  expiration  of  a  year. 
This  suit  was  brought  for  specific  perform- 
ance. 
Appellant's  argument  says : 

''There  is  only  one  question,  Was  it  error  to 
refuse  specific  performance  of  this  contract; 
it  being  one  in  parol  to  give  a  lease  of  buildings 
for  a  longer  time  than  one  year?" 

Due  consideration  will  show  clearly  how 
impossible  it  is  to  grant  the  relief  demanded. 
The  plaintiff  W.  H.  Workman  in  his  testi- 
mony stated: 

*'It  never  occurred  to  me  to  have  the  lease 
put  in  writing  till  after  he  talked  about  sell- 
ing. I  did  not  know  that  a  verbal  lease  for  five 
years  was  not  good  till  later  on,  when  some  of 
them  claimed  it  was  not  good,  when  he  began 
to  talk  about  wanting  the  building.' 


ft 


[1,  2]  There  being  no  agreement  for  a  writ- 
ten lease,  the  court  cannot  require  Mr.  Qoipe- 
land  to  execute  a  written  lease.  The  courts 
may  require  a  person  to  perform  a  contract 
he  has  made.  There  was  no  agreement  for  a 
written  lease,  and  the  court  is  powerless  to 
require  one.  It  is  equally  clear  that  a  parol 
lease  for  five  years  is  void  under  the  stat- 
utes, and  the  court  cannot  enforce  a  parol 
contract  that  the  statutes  say  is  void. 

There  are  other  insuperable  obstacles  in 
the  plaintiffs'  way,  but  this  is  enough. 

Let  the  report  of  the  special  referee  and 
ihe  decree  of  the  trial  judge  be  reported. 

The  Judgment  appealed  from  is  affirmed. 

GARY,  a  J.,  and  WATTS,  J.,  concur. 


COTHRAN,  J.  (dissenting).  Appeal  from 
a  decree  of  the  circuit  court,  confirming  the 
report  of  the  special  master,  recommending 
that  the  motion  of  the  defendants,  made  at 
the  conclusion  of  the  testimony  for  the  plain- 
tiffs, to  dismiss  the  complaint,  be  granted. 
No  testimony  on  behalf  of  the  defendants 
was  received. 

The  action  is  for  the  specific  performance 
of  an  alleged  parol  agreement  entered  into 
between  J.  W.  Copeland  and  W.  H.  Work- 
man, on  February  20,  1919,  covering  two 
storehouses  in  the  town  of  Clinton  for  five 
years  from  that  date  at  a  rental  of  $500  per 
annum. 

The  testimony  for  the  plaintiffs  (which  was 
alone  before  the  court)  tended  to  establish 
the  following  facta: 
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A  corporation  known  as  the  Copeland  Ck>xn- 
pany,  of  which  the  defendant  J.  W.  Cope- 
land  was  principal  stockholder  and  manager, 
in  the  year  1919  was  engaged  (as  it  had  been 
for  several  years)  in  an  extensive  mercantile 
business,  occupying  two  storehouses  in  Clin- 
ton, which  were  the  individual  property  of 
J.  W.  Copeland.  They  fronted  on  the  prin- 
cipal street  of  the  town,  and  occupied  a 
most  desirable  location  for  business.  In  Feb- 
ruary of  that  year  negotiations  opened  up 
between  Copeland  and  Workman  looking  to 
a  purchase  by  Workman  of  the  hardware 
stock  of  goods  in  one  of  the  stores.  The 
trade  was  concluded  by  an  agreement,  all 
verbal,  by  which  Copeland  agreed  to  sell  to 
Workman  the  stock  of  goods  at  90  cents  on 
the  dollar,  and  to  lease  him  the  two  stores 
at  $500  per  annum  for  five  years,  as  the  spe- 
cial master  finds: 

"I  find  also  that  the  lease  of  those  buildings 
was  an  inducement  to  Mr.  Workman's  entering 
into  this  contract,  and  that  under  the  testimony 
if  it  had  not  been  for  the  fact  that  he  thought 
he  would  get  possession  of  the  buildings  fox 
five  years,  he  would  not  have  purchased  the 
stock  of  goods." 

Workman  did  not  want  to  take  the  small- 
er store,  but  upon  Copeland's  Insistence 
agreed  to  do  so;  he  is  positive  in  his  declara- 
tion that  the  location  was  extremely  desir- 
able, that  there  was  no  other  available  place 
open  to  him,  and  that,  if  he  had  not  been  able 
to  secure  the  lease  for  five  years,  he  would 
not  have  embarked  In  the  business  at  all; 
that  he  was  setting  up  two  of  his  nephews 
in  business  and  that  the  acquisition  of  a 
stock  of  goods,  without  a  place  of  business, 
was  a  matter  not  to  be  thought  of.  An  In- 
ventory of  the  stock  was  taken.  Workman 
•complied  with  the  terms  of  the  purchase, 
settling  with  Copeland  In  full,  and  was  put 
Into  possession  of  both  the  stock  of  goods 
and  the  two  stores;  that  he  or  the  firm  or 
corporation  subsequently  organized  paid  the 
rent,  $41.66  per  month,  regularly,  until  Feb- 
ruary 19,  1920.  In  December,  1919,  Copeland 
notified  Workman  that  his  lease  would  ex- 
pire on  February  19,  1920.  Workman  replied 
promptly  that  he  had  a  verbal  contract  with 
him  for  five  years ;  that  ''this  was  the  agree- 
ment when  we  bought  the  stock  of  goods  as 
a  part  of  the  sale."  Copeland  did  not  reply 
until  February  12,  1920,  repeating,  without 
reference  to  Workman's  letter,  his  former 
statement  as  to  the  expiration  of  the  lease, 
and  on  the  21st,  the  day  after  the  year  was 
up,  notified  Workman  that  he  was  a  tenant 
at  will  at  $60  per  month.  On  March  19, 
1920,  Copeland  conveyed  the  two  stores  to 
the  defendant  Tribble  Company.  The  latter 
notified  Workman  on  March  22,  1920,  that 
they  had  bought  the  stores,  and  demanded 
possession  by  April  1st.  They  notified  Work- 
man that  they  wanted  $75  per  month  for 
one  store  and  $50  for  the  other,  a  mild  In- 


crease ot  $1,000  per  anniim  over  t^e  rent 
previously  paid  by  Workman.  Workman  re- 
fused to  give  up  possession  or  to  pay  the  in- 
creased rent  The  defendant  D.  E.  Tribble 
Company  was  notified,  before  they  complied 
with  their  trade  with  Copeland  for  the 
stores,  that  Workman  was  claiming  posses- 
sion under  his  verbal  lease  as  stated. 

After  finding  the  facts  practically  as  above, 
the  special  master  concluded;  (1)  That  the 
parol  lease  In  excess  of  one  year  was  void 
for  the  excess  of  one  year,  under  section 
3502  of  the  Code;  (2)  that  the  parol  lease 
was  void  under  the  statute  of  frauds  (sec- 
tions 3735-S737  of  the  Code) ;  (3)  that  in  seU- 
ing  the  stock  of  goods  Copeland  was  acting 
for  the  Copeland  Company,  and  In  making 
the  lease  he  was  acting  for  himself  Individ- . 
ually;  that  the  sale  and  lease  could  not 
therefore  constitute  an  entire  contract,  as 
there  were  two  separate  contracts,  made  by 
two  separate  entitles,  having  no  legal  con- 
nection with  each  other;  (4)  that  the  parol 
lease  was  not  taken  out  of  the  statute  of 
frauds  by  part  performance,  for  the  reason 
that  the  possession  by  the  lessee  was  refer- 
able to  that  part  of  the  contract  which  was 
valid,  the  lease  for  a  year,  and  that  the  pay- 
ment of  the  rent  was  made  by  the  month  and 
not  by  the  year.  He  gives  no  reason  for  this 
distinction,  or  why  it  should  not  be  consid- 
ered as  evidence  of  part  performance,  if  in 
fact  It  was  made  upon  the  parol  lease  for 
live  years ;  (5)  that  there  was  no  written  as- 
signment of  the  lease  to  the  partnership  of 
Stanton  &  Johnson  or  to  the  corporation 
Workman  Company,  and  that  Workman  Com- 
pany, to  establish  their  right  to  possession, 
must  show,  not  only  a  lease  orlginall:^  valid, 
but  an  assignment  thereof  complying  with 
section  3736  of  the  Code. 

The' circuit  judge  In  a  decree  of  more  am- 
plified form  confirmed  the  report  of  the  spe- 
cial master  upon  the  grounds  above  stated, 
which  will  form  the  basis  of  observations  to 
follow,  and  from  his  decree  the  plaintiffs 
have  appealed. 

It  is  conceded  that  Copeland  did  make  an 
oral  agreement  with  Workman  that  he 
should  have  the  occupation  of  the  stores  for 
five  years  at  a  rental  for  the  two  of  $500  per 
annum.  The  testimony  is  all  one  way  as  to 
that  fact,  and  the  master  so  finds,  to  which 
the  defendants  have  filed  no  exception.  It 
Is  also  conceded  that  In  reliance  upon  that 
agreement,  and  upon  the  further  agreement 
that  Copeland  would  give  him  a  lease,  Work- 
man took  over  one  of  the  stores  which  he 
did  not  need,  went  into  possession  of  the 
hardware  stock  and  both  houses,  paid  the 
purchase  price  of  the  goods  in  full,  embarked 
in  a  mercantile  venture  of  great  risk,  with 
two  young  men  whom  he  was  setting  up  in 
business  (which  he  would  not  have  done 
without  the  assurance  of  a  suitable  location), 
and  regularly  paid  the  rent  called  for  by  the 
agreement.  Fnr  the  purposes  of  this  appeal 
(there  having  been  a  motion  to  dismiss  grant- 
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ed  before  tbe  defendant  put  np  any  testi- 
mony) these  facts  are  taken  for  granted,  as 
being  admitted  by  the  defendants. 

The  question  is,  Shall  the  defendant  Cope- 
land  be  permitted  to  repudiate  his  agreement, 
and  under  the  cloak  of  statutory  protection 
perpetrate  a  gross  wrong  upon  Workman? 
So  far  as  I  am  concerned  he  shall  not  be, 
If  there  Is  any  law  in  the  land  to  prevent  it. 

There  Is  no  question  but  that  under  sec- 
tion 3502  of  the  Code  a  parol  lease  for  more 
than  a  year  does  not  confer  upon  the  lessee 
a  right  of  possession  for  more  than  12 
months,  and  that  all  such  leases  shall  be  un- 
derstood to  be  for  one  year  only. 

It  is  provided  in  section  8735  that  a  parol 
lease  for  more  than  a  year  shall  have  the 
force  and  effect  of  an  estate  at  wlU  only. 

Under  section  3737,  no  action  can  be 
brought  upon  a  parol  lease  for  any  length 
of  time,  one  year  or  less  or  more.  Davis  v. 
Pollock,  36  S.  O.  544,  15  S.  B.  718. 

There  seems  to  be  a  conflict  between  the 
provisions  of  sections  3502  and  3735.  In  the 
former,  a  parol  lease  for  more  than  a  year 
creates  a  lease  for  a  year;  In  the  latter,  an 
estate  at  will. 

Notwithstanding  the  imperative  terms  of 
inhibition  contained  in  section  3737,  against 
the  institution  of  an  action  upon  a  contract  of 
the  character  there  mentioned,  not  in  writing, 
the  court  of  equity  will  allow  it  under  cir- 
cumstances which  would  amount  to  a  fraud 
if  denied.  As  is  declared  in  2  Story,  Eq. 
a4th  Ed.)  p.  423 : 

"The  distinct  ground  upon  which  courts  of 
equity  interfere  in  cases  of  this  sort  is  that 
otherwise  one  party  would  be  enabled  to  prac- 
tice a  frand  upon  the  other;  and  it  could  never 
be  the  intention  of  the  statute  to  enable  any 
party  to  commit  such  a  fraud  with  impunity. 
Indeed  fraud  in  all  cases  constitutes  an  answer 
to  the  most  solemn  acts  and  conveyances;  and 
the  objects  of  the  statute  are  promoted,  Inste^ad 
of  being  obstructed,  by  such  a  jurisdiction  for 
discovery  and  relief.'* 

« 

The  ground  on  which  codrts  of  equity  pro- 
ceed, in  holding  that  part  performance  of  a 
contract  within  the  statute  of  frauds  takes 
the  case  out  of  the  statute,  is  that  it  would 
amount  to  a  fraud  on  the  party  who,'  in  re- 
liance on  the  contract  and  pursuant  thereto, 
has  partly  performed  it,  to  permit  the  other 
party  to  refuse  performance  on  his  part 
The  enforcement  is  made  In  harmony  with 
the  principle  that  courts  of  equity  wiU  not 
allow  the  statute  of  frauds  to  be  used  as  an 
instrument  of  fraud.  This  being  the  basis 
of  the  doctrine,  it  follows  that  nothing  can 
be  regarded  as  a  part  performance,  to  take 
a  verbal  contract  out  of  the  operation  of  the 
statute,  which  does  not  place  the  party  in 
the  situation  which  is  a  fraud  upon  him  un- 
less the  contract  be  executed.  The  partial 
performance  must  be  such  as  would  prevent 
the  court  from  restoring  the  promisee  to  the 
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Situation  in  which  he  was  when  the  agree- 
ment  was  made."    25  R.  0.  U  259. 
As  Judge  Story  remarks: 

*'That  they  [the  principles  of  equity]  do,  how- 
ever, interfere  in  some  cases  within  the  reach 
of  the  statute,  is  equally  certain.  But  they  do 
so,  not  upon  any  notion  of  any  right  to  dis- 
pense with  it,  but  for  the  purpose  of  adminis- 
tering equities  subservient  to  its  true  objects, 
or  collateral  to  it  and  independent  of  it." 

I  can  see  no  reason  why  sections  3502  or 
8735  should  be  invested  with  a  sanctity,  not 
possessed  by  section  3737,  which  would  re- 
lieve them  from  the  application  of  so  Just 
a  rule. 

As  long  as  the  parol  contract  stands  in  its 
original  form»  and  the  proceeding  is  one  at 
law,  sections  3502  and  3735  have  full  force; 
but  in  equity  they  are  subject  to  the  same 
great  rules  for  enforcing  justice  as  prevail 
in  and  are  the  pride  of  a  court  of  equity. 

In  25  B.  C.  L.  284.  it  la  declared : 

**The  great  weight  of  authority  is  to  the  effect 
that  equity  will  intervene  to  protect  the  rights 
of  one  who  by  reason  of  part  performance  has 
taken  an  oral  lease  out  of  the  statute  of 
frauds." 

'*Thus  if  a  tenant  has  entered  into  posses- 
sion under  an  oral  agreement  for  a  lease  and 
has  paid  rent,  incurred  expenses  in  improve- 
ments, and  changed  his  circumstances  and  con- 
ditions, relying  upon  the  oral  agreement,  to 
such  an  extent  that  a  refusal  on  the  part  of 
the  landlord  to  perform  operates  as  a  fraud 
on  the  tenant,  there  is  such  part  performance 
as  will  take  the  case  out  of  the  statute  of 
frauds,  and  authorize  the  court  to  decree  spe- 
cific performance  of  the  parol  agreement."  25 
R.  C.  li.  2S4;  Zelleken  v.  I^nch,  80  Kan.  746, 
104  Pac.  563,  46  L.  R.  A  (N.  S.)  659;  Wallace 
V.  Scoggins,  18  Or.  502,  21  Pac  558,  17  Am. 
St  Rep.  749. 

"Some  courts  have  inclined  to  the  view  that 
there  can  be  no  part  performance  of  an  oral 
lease  which  will  take  it  out  of  the  statute.  It 
is  the  general  view,  however,  as  in  case  of  oral 
sales  or  contracts  for  the  sale  of  land,  that 
part  performance  under  an  oral  lease  or  con- 
tract for  a  lease  may  be  such  as  to  take  the 
trausaction  out  of  the  operation  of  the  statute. 
The  usual  ground  on  which  courts  of  equity 
interfere  in  case  of  oral  leases  as  to  which  there 
has  been  part  performance  is  that  equity  will 
not  permit  the  statute  to  operate  as  an  en- 
gine of  fraud,  or,  in  other  words,  that  it  will 
interfere  for  the  purpose  of  preventing  the 
injustice  which  would  arise  from  permitting  a 
party  to  escape  from  the  obligations  -  of  bis 
agreement,  where  the  other  party,  on  the  faith 
of  such  agreement,  has  in  presumptively  good 
faith  act^d  in  execution  thereof."  25  R.  C.  L. 
567,  citing  Halligan  v.  Frey,  161  Iowa,  185,  141 
N.  W.  944,  49  L.  R.  A.  (N.  S.)  112;  Parkhurst 
V.  Van  Cortland,  14  Johns.  (N.  Y.)  15,  7  Am. 
Dec.  427;  Wallace  v.  Scoggins,  18  Or.  502,  21 
Pac.  558,  17  Am.  St.  Rep.  749;  Seaman  v.  As- 
chermaun,  51  Wis.  678,  8  N.  W.  818,  •  37  Am. 
Rep.  849. 

In  England  it  has  been  held  that  taking 
possession  under  the  parol  lease  will  of  it- 
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self  alone  constitute  the  necessary  part  per- 
formance. This  principle  has  been  repudiat- 
ed in  many  states,  and  has  not  been  adopted 
in  South  Carolina.  It  is  conceded  everywhere 
however,  that  possession  and  valuable  im- 
provements will  do  so,  upon  the  ground  that 
they  amount  to  such  an  alteration  in  the 
lessee's  position  as  will  warrant  the  court 
In  entering  a  decree  of  specific  performance. 
It  follows  upon  the  same  reasoning  that  any 
acts,  on  the  part  of  the  lessee,  which  have 
the  effect  of  so  altering  his  circumstances 
and  condition  as  to  make  it  inequitable  on 
the  part  of  the  lessor  to  insist  upon  the 
statute,  will  have  the  same  effect  The  im- 
possibility of  the  lessee's  retracing  his  steps 
in  the  case  at  bar  really  presents  a  strong- 
er case  for  specific  performance  than  if  he 
had  made  improvements  after  taking  posses- 
sion, for  the  reason  that  the  improvements 
might  be  compensated  for  in  money,  but  his 
changed  position  could  not  be  restored  or 
compensated  for. 

In  a  note  to  49  L.  E.  A.  (N.  S.)  113,  it  is 
said: 

'The  great  weight  of  authority  is  to  the  ef- 
fect that  equity  will  intervene  to  protect  the 
rights  of  one  who  has  taken  an  oral  lease  out  of 
the  statute  of  frauds  by  part  performance." 

Gases  supporting  the  text  are  cited  from 
C.  0.  A.,  Arkansas,  California,  Connecticut, 
Illinois,  Indiana,  Maryland,  Massachusetts, 
Michigan,  Minnesota,  Nebraska,  New  Jersey, 
New  York,  Ohio,  Oregon.  Rhode  Island, 
Texas,  Virginia,  Wisconsin,  Canada,  Ireland, 
and  England. 

It  has  also  been  held  in  a  majority  of  cases 
that  payment  alone  will  not  constitute  part 
performance.  But  in  those  Jurisdictions 
which  uphold  the  doctrine  of  part  perform- 
ance it  is  held  that  possession  and  payment 
of  rent  under  the  contract  do  constitute  part 
performance.  Certainly  it  should  follow  that 
possession,  payment  of  rent  under  contract, 
and  the  material  alteration  of  the  lessee's 
circumstances  and  condition  will  have  that 
effect 

In  a  note  to  17  Am.  St  Rep.  756,  Judge 
Freeman  says: 

"It  follows,  as  a  necessary  result  of  the  de-. 
cisions  hereinbefore  cited,  that  whether  a  lease 
is  oral  or  written  is  not  very  material,  if  the 
lessee  has  entered  into  possession  and  paid 
rent  under  it,  and  can  establish  its  terms  to  the 
satisfaction  of  the  court  to  wMch  he  resorts 
for  the  purpose  of  compelling  specific  per- 
formance. In  other  words,  a  lease  may  be 
regarded  as  a  sale  of  a  limited  interest  in  real 
estate,  and  though,  like  a  sale  of  the  fee,  it 
ought  to  be  evidenced  by  some  writing  in  sub- 
stantial conformity  to  that  exacted  by  the 
statute  of  frauds,  it  may,  like  a  sale  of  the 
fee,  be  followed  by  acts  constituting  such  part 
performance  as  to  remove  it  from  the  operation 
of  that  statute,  and  entitle  the  lessee  to  com- 
pel the  lessor  to  execute  the  appropriate  evi- 
dence of  the  demise." 


In  Seaman  ▼.  Aschermann,  61  Wi&  678,  8 
N.  W.  818,  37  Am.  Rep.  849,  there  was  a  ver- 
bal agreement  by  defendant  (tenant)  to  lease 
the  plaintiff's  store  for  five  years ;  the  plain- 
tiff (landlord)  broke  off  negotiations  with 
another  prospective  tenant  and  went  to 
some  expense  in  altering  the  store  for  the 
defendsint's  accommodation;  the  defendant 
went  into  possession  and  paid  rent  for  two 
years;  he  declined  to  execute  the  lease  and 
plaintiff  sued  for  specific  performance.  Held, 
that  the  landlord  was  entitled  to  the  rellel 

In  Eaton  v.  Whitaker,  18  Conn.  222,  44  Am. 
Dec.  586,  it  was  held  that  an  agreement  to 
lease  land  is  within  the  statute  of  frauds, 
but  that  part  performance  will  take  it  out 
of  the  statute;  that  delivery  of  possession, 
continued  occupation,  and  payment  of  rent 
according  to  the  terms  of  the  agreement  are 
a  sufficient  part  performance  for  that  pur- 
pose. The  court  makes  tills  significant  ob- 
servation : 

*'There  are  many  cases  where  contracts  for 
the  absolute  sale  of  the  fee  of  lands  have  been 
decreed  to  be.  executed,  on  the  ground  of  part 
performance;  and  it  would  seem  not  a  little  re- 
markable, for  a  court  to  hold,  that  a  contract 
for  a  three  years'  lease  is,  in  this  respect  in  a 
worse  condition  than  would  be  a  sale  of  the 
land  in  perpetuity." 

The  point  has  not  been  suggested,  and  I 
am  not  to  be  understood  as  expressing  a  def- 
inite opinion  upon  it  for  the  lack  of  time 
for  investigation,  but  it  is  questionable 
whether  the  parol  agreement  under  the  cir- 
cumstances is  within  the  statute.  The  trade 
was  an  entire  one,  that  the  plaintiff  should 
buy  the  stock  of  goods  and  the  defendant 
Copeland  should  lease  the  store.  Tlie  plain- 
tiff's part  of  the  contract  was  fully  perform- 
ed, and  the  defendant  should  be  required  to 
perform  his.  See  Gee  v.  Hicks,  Rich.  Eq. 
Cas.  5 ;  Compton  v.  Martin,  5  Hich.  14 ;  Hill 
V.  Smith,  12  Rich.  698. 

That  there  was,  according  to  these  author- 
ities, sufficient  part  performance  by  Work- 
man to  take  the  case  out  of  the  statute  and 
to  warrant  a  de<*ree  of  specific  performance 
I  have  not  a  doubt  Workman  fully  com- 
plied with  his  bargain ;  paid  the  purchase 
price  of  the  stock  of  goods;  went  into  pos- 
session of  the  stores  under  the  contract;  paid 
the  rent  every  month;  and,  what  is  of  the 
greatest  consequence  in  my  opinion,  so  al- 
tered his  circumstances  and  condition,  that 
it  would  be  impossible  to  restore  him  there- 
to ;  he  bought  a  stock  of  goods,  had  them  on 
his  hands  with  the  burden  of  disposing  of 
them  at  a  profit  embarked  upon  a  new  and 
uncharted  sea  for  him,  with  all  the  risks 
of  storm  and  shipwreck,  none  of  which  he 
would  have  undertaken  but  for  Copeland's 
agreement  To  hold  that  at  a  time  of  in- 
flated values  and  rent  profiteering  Copeland 
should  be  allowed  to  s^l  his  pr(H)erty  and 
the  buyer  to  raise  the  rent  from  $500  to 
|1,500  a  year,  after  the  discovery  that  a  Ter- 
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bal  lease  le  good  only  for  one  year,  Is  a  con- 
tusion to  which  I  do  not  subscribe. 

The  argument  that  Copeland  and  his  com- 
pany were  separate  entities,  and  that  for 
that  reason  the  contracts  were  separate  and 
•distinct,  suggests  a  conclusion  that  is  in  the 
teeth  of  the  facts  and  has  no  support  in  the 
law.  If  they  were  separate  entitles,  I  know 
of  no  principle  of  law  or  Justice  that  would 
prevent  a  third  party  from  being  bound  by 
bis  personal  undertaking,  upon  the  considera- 
tion of  which  one  of  the  contracting  parties 
assumed  obligations  to  the  other.  Copeland 
was  deeply  Interested  personally  in  the  corpo- 
ration and  In  disposing  of  the  stock  of  goods 
which  belonged  to  it;  I  can  see  no  reason 
why  his  personal  obligations,  which  induced 
the  trade  with  the  corporation,  should  not 
be  supported  by  the  risk  of  loss  which  Work- 
man assumed. 

I  think  therefore  that  the  decree  should 
be  reversed,  and  that  the  case  should  be  re- 
committed to  the  special  master  to  complete 
the  testimony  and  mi^ke  his  report  in  con- 
formity with  the  conclusions  herein  announc- 
ed, which,  however,  should  not  be  deemed 
decisive  of  the  Issues  of  fact  in  the  case. 


(132  Va.  82) 

PETERSBURG  GAS  CO.  v.  CITY  OF 
PETERSBURG  et  ai. 

(Supreme  Court  of  Appeals  of  Virginia. 
Feb.  2,  1922.) 

1.  Public  tervioe  oommltaions  ^=p31 -—Should 
certify  faott  found  as  well  as  evldenoe. 

Under  Const.  1902,  |  166  (f),  requiring  the 
Corporation  Commission  to  certify  to  the  ap- 
pellate court  all  facts  upon  which  the  action 
appealed  from  was  based,  together  with  such 
of  the  evidence  as  may  be  selected  by  the  Com- 
mission or  the  parties,  the  Commission  is  re- 
quired to  certify  the  facts,  and  not  merely  the 
evidence. 

2.  Eminent  domain  ^=»2( I)— Requirement  to 
furnish  gas  for  less  than  reasonable  compen- 
sation Is  Illegal. 

A  requirement  that  a  gas  company  furnish 
gas  to  its  customers  for  less  than  a  reasonable 
compensation  is  illegal,  under  both  the  state 
and  federal  Constitutions,  forbidding  the  tak- 
ing of  private  property  for  public  use  without 
just  compensation,  and  under  the  common  law, 
forbidding  the  taking  of  private  property  of 
one  person  and  giving  it  to  another  with  or 
without  just  compensation. 

3.  Public  service  commissions  ^=»7— Utility  Is 
entitled  to  return  oil  reasonable  value  of 
property  used. 

A  utility  company  is  entitled  to  a  fair  and 
reasonable  return  upon  the  value  of  its  prop- 
erty appropriated  to  the  public  use,  and  i\pt 
upon  the  stock  it  has  issued  or  the  debts  It 
may  owe. 


4.  Public  service  commissions  ^=»7— Rate  of 
return  should  be  sufficient  to  make  securities 
attractive  to  Investors. 

The  rate  of  return  allowed  a  public  utility 
company  upon  the  value  of  its  property  de- 
voted to  public  use  should  be  sufficient  to  make 
its  securities  attractive  to  investors  under  all 
the  circumstances  of  the  case. 

5.  Public  service  commissions  ^=s>7  —  Should 
asoertala  fair  valuation  and  reasonable  re- 
turn above  operating  expensos  and  divide  to« 
tal  among  consumers. 

In  determining  the  rate  to  which  a  public 
utility,  whose  plant  is  not  larger  than  neces- 
sary for  the  public  service,  is  entitled,  t^e 
Commission  should  first  ascertain  the  fair  value 
of  the  property  of  the  company  used  or  useful 
in  its  business,  should  fix  the  rate  of  return 
which  the  company  is  entitled  to  receive  on 
such  valuation  above  its  proper  operating  ex- 
penses, and  should  then  determine  the  amount 
to  be  paid  by  consumers  to  pay  the  expenses 
and  the  ascertained  return. 

6.  Public  service  commissions  ^=»7— Cost  of 
reproduction  less  observed  depreciation  Is 
fairest  valuation  method. 

As  a  general  rule,  the  cost  of  reproduction 
of  the  utility  less 'the  observed  depreciation  is 
the  fairest  method  of  determining  the  value  of 
the  property  for  rate-making  purposes,  where 
the  utility  has  not  been  allowed  to  earn  in  the 
past  a  depreciation  reserve  greater  than  the 
observed  depreciation. 

7.  Public  service  commissions  ^=»7-— Valuation 
of  real  estate  is  not  subject  to  reduction. 

Valuation  of  the  real  estate  used  or  useful 
in  the  business  of  a  company  devoted  to  public 
use  is  not  subject  to  any  reductions  in  deter- 
mining the  value  for  rate  fixing. 

8.  Public  service  commissions  ^=5>33— No  pre- 
sumption findings  were  correct  without  re- 

'  quired  statement  of  facts. 

Where  the  Corporation  Commission  did  not 
submit  to  the  court  the  statement  of  the  facts 
required  by  the  Constitution,  it  is  not  pre- 
sumed prima  fade  that  the  findings  of  ^the 
Commission  are  correct. 

9.  Public  service  commissions  ^=97— Prewar 
unit  of  prices  not  to  be  taken  in  determining 
reproduction  cost. 

In  determining  the  reproduction  cost  of 
utility  to  be  used  as  a  l)asis  for  fixing  the  rates, 
the  prewar  unit  of  cost  prices  is  not  to  be 
adopted,  in  view  of  the  known  fact  that  prices 
have  not  returned  to  the  prewar  level,  and  es- 
pecially where  the  Commission  found  tiiere  was 
no  probability  of  such  return. 

10.  Public  service  commissions  ^=»7-»" Value" 
for  rate  making  Is  amount  on  which  utility  Is 
entitled  to  return. 

The  word  "value"  has  a  peculiar  meaning  in 
determining  the  basis  on  which  a  public  serv- 
ice company  is  entitled  to  return,  and  means 
only  the  amount  upon  which  returns  should  be 
computed,  not  the  value  of  the  property  as  an 
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income-prodncing  instrumentality  nor  the  price 
at  which  it  would  sell. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Value.] 

11.  Public  service  commissions  ^=s>7— No  rule 
can  be  fixed  for  determining  value. 

No  hard  and  fast  rule  can  be  safely  laid 
down  for  fixing  the  value  of  a  public  utility  for 
rate-making  purposes. 

12.  Gas  «=;»i4(l)— Rate  fixed  by  Commission 
held  not  to  permit  fair  return. 

A  rate  fixed  by  the  Corporation  Commis- 
sion for  a  gas  company  which  would  yield  <uily 
5  to  0  cents  per  thousand  cubic  feet  above  the 
undisputed  operating  expenses,  is  insufficient 
to  yield  a  fair  return  to  the  utility,  where  the 
Commission  found  its  value  to  exceed  $350,- 
000,  and  the  consumption  was  about  100,000,- 
000  cubic  feet  per  year. 

13.  Public  service  commissions  ^=»7— Loss  sub- 
sequent to  establishment  of  confiscatory  rate 
should  be  amortized. 

Though  a  public  utility  company  is  not  en- 
titled to  relief  for  losses  sustained  by  it  before 
it  applied  to  the  Corporation  Comnxission  for 
increased  rates,  it  is  entitled  to  have  amortised 
losses  incurred  by  it  in  consequence  of  a  rate 
fixed  by  the  Commission  whith  was  too  low. 


the  maximum  rate  allowed  for  regular  me- 
ters from  $1.15  per  thousand  cubic  feet  t& 
$1.60  per  thousand  cubic  feet  This  Increase 
was  asked  in  view  of  the  increased  cost  of 
labor  and  materials  and  because  the  operat- 
ing expenses  for  the  year  1919  more  than 
consumed  the  total  income  of  the  gas  corn- 
pan:^.  On  June  29,  1920,  the  engineer  of  the 
Commission  filed  a  report,  In  which,  among 
other  things,  he  stated: 

**That  the  services  rendered  by  the  Peters- 
burg Gas  Company  may  be  considered  as  a  fair 
average  compared  with  other  cities  in  Virginia 
and  in  the  Eastern  United  States." 

On  July  21,  1920,  the  said  engineer  filed 
a  second  report,  in  which  he  gave  his  esti- 
mate of  the  net  value  of  the  plant  for  rate- 
making  purposes  at  $209,000.  The  gas  com- 
pany was  contending  for  a  valuation  of 
$481,000,  and  had  no  Information  as  to  the 
filing  of  this  second  report  On  August  2» 
1920,  the  State  Corporation  Commission  de- 
livered an  opinion  based  upon  the  second  re- 
port of  its  engineer,  fixing  the  maximum 
rate  for  regular  meters  at  $L60  per  thou- 
sand cubic  feet,  and  criticising  the  gas  com- 
pany for  attempting  to  collect  rates  based  on 


14.  Public  service  commissions  «==>7-Tax  on  ^n  excessive  valuation  of  its  property.    The 


profits  allowed  should  be  considered. 

If  in  any  rate  fixed  a  public  utility  company 
should  make  a  profit  upon  which  a  tax  is  im- 
posed, that  should  be  considered  in  fixing  the 
percentage  of  return  it  is  entitled  to  receive 
on  its  investment. 

Appeal  from  State  Corporation  Commis- 
sion. 

Proceedings  by  the  Petersburg  Gas  Com- 
pany before  the  State  Corporation  Commis- 
sion for  an  increase  in  gas  rates,  opposed  by 
the  City  of  Petersburg  and  others.  From  k 
decision  granting  an  increase  smaller  than 
asked  for,  the  Company  appeals.  Reversed 
and  remanded  to  Commission,  with  direc- 
tions. 

Mann  &  Townsend,  of  Petersburg,  for 
plaintiff  in  error. 

R.  B.  Willcox,  of  Petersburg,  for  defend- 
ant in  error. 

BURKS.  J.  This  Is  an  appeal  from  a  de- 
cision of  the  State  Corporation  Commission 
fixing  rates  which  the  Petersburg  Gas  Com- 
pany was  allowed  to  charge  to  its  patrons 
for  gas.  The  record  is  not  made  up  in  the 
chronological  order  of  events  as  they  oc- 
curred before  the  Commission  (as  it  should 
have  been),  and  it  is  only  after  searching 
through  the  record  that  we  are  able  to  state 
the  case  in  that  order. 

On  February  13,  1920,  the  gas  company 
filed  a  new  schedule  of  rates  before  the  Cor- 
poration Commission,  eCTective  March  15, 
1920,  by  which  there  was  an  increase  in 


opinion  also  suggested  a  careful  examination 
of  the  company's  property  by  an  expert  en- 
gineer. Upon  the  filing  of  this  opinion  the 
gas  company  promptly  asked  for  a  valuation 
of  its  property  for  the  purpose  of  rate  mak- 
ing by  an  expert  engineer,  and  furnished  the 
names  of  a  number  of  such  experts,  stating 
that  it  was  perfectly  willing  to  have  the  val- 
uation made  by  any  one  of  those  named,  or 
any  other  competent  expert  that  might  be 
selected  by  the  Commission.  The  Commis- 
sion selected  from  the  list  thus  furnished  the 
firm  of  Forstall  &  Roblson,  of  New  York 
City,  engineers  of  wide  experience  and  very 
decided  ability.  On  August  23,  1920,  the 
Commission  addressed  a  communication  to 
Forstall  &  Robison,  in  the  following  lan- 
guage: 

"In  view  of  your  employment  by  the  Peters- 
burg Gas  Company,  with  the  approval  of  the 
Commission,  for  the  purpose  of  making  an  in- 
ventory and  appraisaUof  its  property  so  as  to 
ascertain  its  fair  value,  this  is  written  for  the 
purpose  of  outlining  the  Commission'ff  views. 

"It  is  desired  to  ascertain  the  value  of  the 
company's  property  on  the  Ist  day  of  Janu- 
ary, 1917,  based  on  the  average  unit  price  of 
the  preceding  five  years.  This  does  not,  of 
course,  prevent  the  company  from  advancing 
any  other  basis  of  arriving  at  the  value  that  it 
desires  to  present  in  connection  with  this  case. 
In  arriving  at  depreciation  the  Commission 
wishes,  in  addition  to  any  basis  used  by  you  in 
determining  this  element,  to  be  advised  as 
nearly  as  you  can  do  so  of  the  age  and  wear  of 
the  various  elements  composing  the  property 
and  ascertainable  as  far  as  possible  from  the 
records  and  the  probable  age  of  any  propertji 
that  may  have  been  bought  secondhand. 


A=»Por  other  cases  lee  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  DlgesU  and  Indexes 


Va.) 


PETERSBURG  GAS  CO.  v.  CITY  OF  PETERSBURG 

(110  6.E.) 


535 


"To  the  value  as  of  January  1,  1917>  there 
18,  of  coarse,  to  be  added  the  purchases  at  cost 
since  that  date  to  the  most  recent  available 
date,  July 'the  1st,  if  practicable. 

"The  Commission  also  desires  the  financial 
history  of  the  company,  in  the  main,  as  outlined 
on  pages  4  and  5  of  the  paper  filed  to-day  by 
the  Young  Men*s  Business  Club  and  the  Gas 
Consumers*  League  of  Petersburg. 

"We  assume  that  report  will  include,  as  usu- 
al, a  statement  as  'to  the  general  condition 
of  the  plant  in  its  relation  to  its  public  service 
and  such  suggestions  as  may  occur  to  you  for 
improvement  and  efficiency." 

Pursuant  to  the  foregoing  instruction,  Mr. 
Forstall,  of  the  firm  of  Forstall  &  Robison, 
naade   the  valuation  based  on  the  average 
unit  price  for  the  five  years  1912-1916,  and 
ascertained   the  net  fair  valuation  of  the 
property  on  the  prewar  basis  for  rate-mak- 
ing purposes  at  $405,130.    At  the  request  of 
the  gas  company  Mr.  Forstall  filed  a  second 
report  on  December  11,  1920,  using  the  aver- 
age unit  price  for  the  five  years  1915-1919, 
inclusive,    and   arrived   at   the   depreciated 
value  of  the  property  with  Intangibles  of 
$620,880.    He  testified  that  the  value  of  the 
property  based  on  the  average  price  for  the 
year  1920  would  be  25  to  30  per  cent,  higher 
than  the  figures  stated  in  the  last-mentioned 
report     On  December  29,  1920,  he  filed  a 
third  report,  fixing  the  value  based  on  the 
financial  history  of  the  company  in  accord- 
ance with  the  letter  of  instructions  of  Au- 
gust 23,  1920,  of  the  Commission,  in  which 
he  ascertained  the  value  of  the  plant  as  of 
June  SO,  1920,  to  be  $453,700.    Hearings  were 
had  by  the  Commission  on  these  various  re- 
ports on  January  13,  14,  27,  and  February 
21,  1921.     Pending  these  hearings  the  gas 
company  filed  a  new  schedule  of  rates,  in 
which  they  asked  that  the  rate  for  regular 
meters  be  raised  to  $2.35  per  thousand  cubic 
feet.    After  these  hearings  and  argument  by 
counsel,  the  Commission  rendered  its  opin- 
ion on  March  24,  1921,  in  which  it  fixed  the 
value  of  the  property  for  rate-making  pur- 
poses at  $318,350,  and  the  rate  allowed  to 
be  charged  for  regular  meters  at  $1.75  per 
thousand  cubic  feet.    It  is  from  this  decision 
that  the  present  appeal  is  allowed. 

The  chief  objections  to  the  decision  are" 
(1)  that  the  Commission,  in  valuing  the  prop- 
erty of  the  gas  company,  fixed  the  value  en- 
tirely with  fpference  to  the  average  prewar 
unit  price  for  the  years  1912-1916,  inclusive, 
and  (2)  that  the  Commission  erred  in  ap- 
plying the  depreciation  of  26%  per  cent  to 
the  valuation  of  the  gas  property  based  upon 
the  age  of  the  various  component  parts  of 
the  plant.  The  Commission  fixed  the  value 
of  the  plant  at  $318,350,  but  the  opinion 
does  not  show  how  this  valuation  was  ar- 
rived at  There  was  conflict  of  testimony  as 
to  what  portions  of  the  real  estate  of  the 
company  were  used,  or  useful,  for  the  busi- 
ness of  the  company,  and,  while  the  opinion 


shows  that  it  had  not  accepted  Mr.  For- 
stall's  report  and  testimony  on  the  subject, 
it  failed  to  show  what  portion  of  said  real 
estate  was  not  so  used,  or  useful,  or  tlie 
value  thereof.  It  also  fails  to  state  what 
rate  of  return  it  allowed  upon  the  valuations 
fixed  hy  It,  or  the  rate  of  annual  depreda- 
tion, or  the  fair  cost  of  operation — facts 
which,  if  found  and  stated,  would  be  b^pful 
to  an  intelligent  review  of  its  holding.  The 
opinion  does  not  show,  and  we  are  unable  to 
ascertain  from  It,  the  reasons  which  justified 
the  Commission  in  fixing  $1.75  as  a  fair  rate 
to  be  charged  per  thousand  cubic  feet. 

[1]  The  Constitution,  {  156  (f),  requires  the 
chairman  of  the  Commission  to-— 

"certify  to  the  appellate  court  all  facts  upon 
which  the  action  appealed  from  was  based  and 
which  may  be  essential  for  a  proper  decision 
of  the  appeal,  together  with  such  of  the  evi- 
dence introduced  before,  or  considered  by,  the 
Commission  as  may  be  selected,  specified  and 
required  to  be  certified,  by  any  party  in  inter- 
est, as  weU  as  such  other  evidence,  so  intro- 
duced or  considered,  as  the  Commission  may 
deem  proper  to  certify.*' 

It  will  be  observed  from  this  quotation 
from  the  Constitution  that  the  Commission  is 
required  to  certify  the  facts  above  men- 
tioned, and  not  merely  all  the  evidence  that 
was  introduced  before  It  It  was  never  in- 
tex^ded  that  the  appellate  court  should  have 
to  examine  a  large  amount  of  conflicting 
testimony  and  ascertain  therefrom  the  facts 
upon  which  the  Commission  based  Its  con- 
clusions. The  gas  company  Insists  that  It 
applied  time  and  again  for  this  certificate 
of  facts,  but  without  avail. 

[21  Both  the  state  and  federal  Constitu- 
tions forhid  the  taking  of  private  property 
for  public  use  without  making  just  compen- 
sation therefor,  and  the  common  law  forbids 
the  taking  of  private  property,  of  one  per- 
son and  giving  it  to  another  with  or  with- 
out just  compensation.  If,  therefore,  the  gas 
company  is  compelled  to  furnish  its  cus- 
tomers gas  at  less  then  "reasonable  compen- 
sation," the  requirement  is  Illegal. 

[3, 4]  The  subject  of  rate  making  should 
be  approached  by  commissions  and  courts 
with  a  view  to  doing  what  is  fair  and  just 
between  the  parties  under  all  the  drcum- 
stances  of  the  particular  case.  That  for 
which  the  utility  company  is  entitled  to 
"just  compensation"  is  the  use  of  its  prop- 
erty appropriated  to  the  public  benefit,  and 
the  value  of  that  use  is  founded  upon  the 
fair  value  of  the  property  so  used,  and  not 
upon  the  amount  of  stock  it  has  issued  or 
the  debts  it  may  owe.  The  rate  of  return 
on  such  "fair  value"  which  the  utility  com- 
pany should  be  allowed  to  receive  should  be 
fair  and  just  to  the  company  and  such  as 
will  make  its  securities  attractive  to  invest- 
ors when  the  company  Is  prudently  and  care- 
fully operated. 
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*The  utility  is  entitled  to  ask  a  fair  return 
upon  the  value  of  that  which  it  employs  for 
the  public  convenience,  but,  on  the  other  hand, 
the  publio  is  entitled  to  demand  that  no  more 
be  exacted  from  it  than  the  services  rendered 
are  reasonably  worth/*  State  Public  Utilities 
Oomn.  V.  Springfield  Gas  &  ESec.  Co.,  291  Hi. 
209,  125  N.  E.  891,  895,  and  cases  cited. 

In  re  Potomac  Electric  Power  Ck>.  (Dist 
of  Col.)  P.  U.  B.  1917D,  563,  it  is  said  that— 

The  return  allowed  should  be  one  "which 
47ill  bo  fair  to  the  investor,  who  has  directed 
Ids  energies  and  devoted  Eis  substance  to  die 
creation  of  this  instrumentality,  and  fair  and 
just  likewise  to  the  consumer,  who  under  mod- 
ern conditions  is  compelled  to  use  the  product 
of  the  utility  in  his  daily  business,  social  and 
domestic  life." 

While  the  utility  enjoys  a  monopoly  which 
it  should  not  be  permitted  to  use  to  the  pub- 
lic detriment,  at  the  same  time  it  has  in- 
vested its  skill  and  capital  in  an  enterprise 
that  is  essential  to  the  comforts  and  conven- 
ience of  life,  and  which  requires  large  sums 
of  money  for  the  payment  of  operating 
charges,  repairs,  replacements,  improvements, 
interest  charges,  taxes,  sinking  fund,  and 
other  purposes  connected  with  the  necessary 
and  proper  operation  of  its  plant.  These 
sums  are  to  be  obtained  from  the  lending  pub- 
lic on  the  faith  of  the  security  offered  by  the 
utility  company.  In  fixing  a  rate,  therefore, 
which  will  be  just  and  reasonable,  it  must  be 
borne  in  mind  that  the  utility  shall  be  al- 
lowed to  realize  such  a  net  income  upon  the 
value  or  amount  of  its  investment  as  will, 
when  prudently  managed,  render  its  securi- 
ties attractive  to  the  investing  public.  Oth- 
erwise, there  will  result  inferior  service  to 
the  public  and  ultimately  bankruptcy  of  the 
utility,  and  disaster  as  well  to  the  public  as 
the  utility. 

In  Elizabethtown  Gaslight  Co.  v.  Public 
Utility  Com..  (N.  J.  Sup.)  Ill  Atl.  729,  In  re- 
ferring to  an  undervaluation  of  a  gas  plant, 
it  was  said: 

"This  suffices  to  show  that  the  amount  of 
return  allowed  to  the  companies  would  proba- 
bly be  insufficient  under  present  circumstances 
to  attract  capital  to  the  huHneaSt  and  thia  was 
one  of  the  important  tests  of  the  justice  and 
reasonableness  of  the  rate  as  decided  in  the 
Passaic  Case.**     (Italics  supplied.) 

See,  also.  State  Public  Utilities  Com.  v. 
Springfield  Gas  &  Electric  Co.,  291  111.  209, 
125  N.  E.  891;  Passaic  Bate  Case  (Public 
Service  Gas  Co.  v.  Board  of  Public  Utility 
Com'rs)  84  N.  J.  Law,  463,  87  AtL  651,  L.  B. 
A.  1918A,  421.  The  disastrous  effect  of  fail- 
ure to  allow  just  and  reasonable  compensa- 
tion to  public  service  companies  is  well 
summed  up  by  the  Supreme  Court  of  the 
United  States  in  Knoxvllle  v.  Water  Co.,  212 
U.  S.  1,  18,  29  Sup.  Ct.  148.  154  (53  L.  Ed. 
371),  as  follows: 

"Our  social  system  rests  largely  upon  the 
sanctity  of  private  property,  and  that  state  or 


community  which  seeks  to  invade  It  win  soon 
discover  the  error  in  the  disaster  which  fol- 
lows. The  slight  gain  to  the  consumer,  which 
he  would  obtain  from  a  reduction  in  the  rates 
charged  by  public  service  corporations,  is  as 
nothing  compared  with  his  share  in  the  ruin 
which  would  be  brought  about  by  denying  to 
private  property  its  just  reward,  thus  unset- 
tling values  and  destroying  confidence.*' 

[5]  If  the  plant  was  much  larger  than  nec- 
essary, a  different  question  would  arise  as 
to  the  valuation,  but  it  is  not  claimed  that 
the  plant  was  any  larger  than  was  neces- 
sary for  the  purpose  for  which  it  was  used, 
and  the  duties  devolved  upon  the  State  Cor- 
poration Commission  in  the  case  in  judgment 
were  (1)  the  ascertainment  of  the  fair  value 
for  rate-making  purposes  of  the  property  of 
the  gas  company,  used  or  useful  In  furnish- 
ing gas  to  its  patrons;  (2)  the  fixing  of  the 
rate  or  per  cent,  the  gas  company  should  re- 
ceive on  said  fair  valuation,  after  deducting 
costs  of  operation  and  any  other  legitimate 
expenses;  and  (3)  the  amount  per  thousand 
cubic  feet  to  be  paid  by  consumers  in  order 
to  raise  the  necessary  funds  to  pay  all  costs 
and  expenses  and  the  compensation  to  be 
received  by  the  gas  company.  Compare 
State  Public  UtiUties  Com.  v.  Springfield 
Elec.  Co.,  291  111.  209.  125  N.  E.  891,  902. 

[6]  Several  methods  have  been  suggested 
as  helpful  in  ascertaining  the  value  of  prop- 
erty for  rate-making  purposes.  One  of  thes.' 
is  to  take  the  reproduction  cost,  less  ob- 
served depreciation.  As  a  general  rule,  and 
where  the  utility  has  not  been  allowed  to 
earn  in  the  past  a  depreciation  reserve 
greater  than  the  observed  depreciation,  this 
seems  to  be  the  fairest  method  and  the  one 
best  supported  by  authority,  and  as  the  Stat 3 
Corporation  Commission  attempted  no  other, 
and  apparently  adopted  this  method,  in  part 
at  least.  It  is  unnecessary  to  make  further 
reference  to  other  methods.  The  costs  of 
labor  and  materials  were  greatly  infiated  by 
the  World  War,  and  have  not  yet  receded  to 
prewar  rates,  nor  is  it  probable  that  they 
will  so  recede  in  the  near  future,  if  ever. 
The  result  Is  that  it  has  been  found  difficult 
to  determine  as  of  what  date  the  unit  of 
prices  shall  be  fixed.  In  the  letter  of  in- 
structions to  the  engineers  the  Ck>mmi8sion 
directed  them  to  take  the  average  unit  price 
for  the  five  years  preceding  January  1,  1917. 
Its  reason  therefor  finds  expression  in  the 
case  of  the  Chesapeake  &  Potomac  Telephone 
Co.  (Va.)  P.  U.  B.  1920F,  49,  cited  in  its 
opinion  in  this  case,  where  it  was  said  that — 

"It  seems  to  the  Commission  that  a  repro- 
duction value  as  of  norma]  times  at  prewar 
prices,  plus  the  actnal  sums  necessarily  ex- 
pended during  the  period  of  inflation,  less  the 
deductions  discussed  above,  ^  *  *  Is  a  fair 
and  reasonable  basis.*' 

And  80  far  as  we  can  gather  from  the 
opinion  of  the  Commission,  this  is  the  basis 
upon  which  it  fixed  the  value  of  the  prop- 
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•erty  of  the  gas  company  for  the  purpose  of 
fixing  the  rate.  It  apparently  refused  to  con- 
aider  values  as  of  any  other  time  on  the 
ground  that  they  were  not  normal.  Refer- 
ring to  the  contention  of  the  gas  company 
that  the  value  of  the  property  should  be  as- 
certained by  **using  unit  prices  as  of  the  time 
when  the  valuation  was  made,"  the  Com- 
mission said: 

"This  Commission  has  time  and  time  again 
pointed  out  the  essential  unfairness  and  im- 
practicability of  such  a  proposition.  Referenc- 
es may  be  made  to  the  opinions  of  this  Com- 
mission in  Re  Roanoke  Water  Works  Co.,  P. 
U.  R.  1920C,  745;  Re  Culpeper  Telephone 
Co.,  P.  U.  R.  1920D,  305;  Re  Chesapeake  & 
Potomac  Telephone  Co.  of  Virginia,  P.  U.  R. 
ld20F,  49;  Re  Rosslyn  Co.  (not  reported); 
Re  Bristol  Gas  &  Electric  Company  (not  re- 
ported); Re  Virginia  Railway  &  Power  Co., 
P.  U.  R.  1921C,  193,  decided  March  18,  1921. 

"Unquestionably  some  recent  court  decisions 
tend  to  uphold  the  view  advanced  by  the  Peters- 
burg Gas  Company.** 

After  repudiating  these  **recent  court  de- 
cisions," ana  making  lengthy  quotations  from 
the  Indiana  Public  Service  Commission  in 
the  La  Porte  Case,  hereinafter  mentioned, 
the  Commission  says: 

"We  stand  by  the  method  of  valuation  out- 
lined in  our  instructions  to  Forstall  &  Robison, 
believing  it  conforms  to  the  standard  laid  down 
by  the  United  States  Supreme  Court  in  the 
Consolidated  Gas  Case — 'the  reasonable  value 
of  the  property  at  the  time  it  is  being  used  for 
the  public*    •    ♦    ♦ 

''The  Commission  knows,  and  knew  when  it 
authorized  the  Petersburg  Gas  Company  to  em- 
ploy any  one  of  the  list  of  engineers  submitted 
by  it,  that  the  firm  of  Forstall  &  Robison  is 
entirely  reputable  and  reliable.  Any  student  of 
public  utUities  reports  also  knows  that,  in 
addition  to  the  entirely  trustworthy  reports  of 
physical  values  made  by  engineering  firms,  the 
engineers  invariably  advance  theories  as  to  ad- 
ditional values.  Such  student  also  knows  that 
in  most  cases  the  engineering  theories  are  ma- 
terially reduced  by  commissions  in  accordance 
with  their  conception  of  reasonable  values, 
taking  into  consideration,  as  laid  down  in  the 
master  case  of  Smyth  v.  Ames,  169  U.  8.  466, 
18  Sup.  Ct.  418,  42  K  Ed.  819,  'all  the  ele- 
ments.' 

'There  is  also  room  for  exercise  of  judgment 
in  the  degree  of  accrued  depreciation  to  be  de- 
ducted from  the  rate  base. 

"Under  the  circumstances,  the  Commission 
adheres  to  its  opinion  that  the  reproduction 
cost  theory  applied  at  the  time  the  property 
is  being  used  in  the  public  service  does  not 
reasonably  mean  that  unit  prices  as  of  that  date 
must  be  accepted.  A  valuation  made  to-day 
would  show  lower  figures  than  the  valuation 
made  June  30,  last.  However  much  it  might 
suit  the  engineers,  it  would  be  destructive  of 
every  theory  of  regulation  if  the  utilities,  the 
public,  and  commissions  were  forced  to  keep 
on  having  new  reproduction  cost  valuations 
with   each  change  in  unit  prices. 

"So  we  say  that,  if  the  present  trend  of  court 
decisions  is  to  be  taken  as  requiring  the  ascer- 


tainment of  reproduction  costs  as  of  the  par- 
ticular date  on  which  the  calculation  is  made, 
the  entire  reproduction  theory  must  go  into 
the  discard  and  be  succeeded  by  the  historical 
method  with  all  of  its  obvious  defects. 

"It  is  evident  that  in  this  case  there  should 
be  some  deduction  from  Forstairs  figures  of 
land  values  covering  property  in  use  or  useful 
to  the  public;  further,  that  paving  over  street 
mains  must  be  deducted,  and  also  value  of  prop- 
erty turned  over  to  the  Interstate  Appliance 
Corporation,  together  with  most  of  the  value 
of  the  trestle.  Under  all  the  circumstances 
surrounding  the  history  of  this  company,  10 
per  cent,  of  the  construction  value  is  sufficient 
allowance  for  overheads,  including  engineering, 
supervision,  legal  expenses  during  construction, 
taxes,  interest,  and  insurance  during  construc- 
tion. Materials  and  supplies  with  working  cap- 
ital must,  of  course,  be  allowed  in  accordance 
with  the  experience  of  the  company.  A  fair 
deduction  for  accrued  depreciation  on  the  phys- 
ical property  would,  it  seems  to  the  Commis-' 
sion,  with  all  the  light  before  it,  be  26.5  per 
cent.    Going  value  is  given  its  due  weight. 

"We  thus  arrive  at  a  fair  valuation  of  th*? 
property  of  the  Petersburg  Gas  Company  for 
rate-making  purposes,  as  of  June  30,  1920,  at 
$318,350.' 


ft 


[7,  S]  Even  if  we  concede  the  premises, 
we  are  unable  to  draw  the  conclusion  state^l 
In  the  last  paragraph.  The  value  of  the  real 
estate  used  or  useful  In  the  operation  of  the 
plant  is  universally  conceded  to  be  not  subject 
to  any  reductions,  but  the  value  thereof  is  not 
stated.  The  amount  estimated  for  paving 
over  streets  and  the  value  of  the  property 
turned  over  to  the  Interstate  Appliance  Com- 
pany had  already  been  deducted  from  For- 
stairs  statement,  and  the  depreciation  on 
the  different  portions  of  the  physical  prop- 
erty was  most  probably  not  the  same,  and 
we  have  no  means  of  knowing  on  what  sum 
the  26.5  per  cent  of  depreciation  was  calcu- 
lated. The  opinion  does  not  state  the  facts 
upon  which  its  calculation  is  based.  Hence 
It  does  not  thus  appear  that  $318,350  is  a 
fair  valuation.  The  Commission  apparently 
adopted  substantially  Forstairs  prewar  unit 
valuation  of  $504,130,  except  as  to  the  real 
estate,  but  it  differed  from  him,  as  did  its 
engineer,  Dickerman,  as  to  the  amount  to 
be  deducted  for  depreciation.  If,  however, 
we  take  26 !4  per  cent  oflf  of  Fors tali's  val- 
uation ($132,594),  we  would  have  left 
$371,536,  and  not  $318,350  fixed  by  the  Com- 
mission. It  is  impossible  to  tell  from  the 
record  how  the  Commission  arrived  at  its 
valuation.  In  the  absence  of  the  facts  re- 
quired by  the  Constitution  to  be  stated,  we 
cannot  presume  prima  facie  that  the  findings 
of  the  Commission  are  correct  As  said  in 
the  Springfield  Case,  supra: 

"Where  it  appears  from  the  finding  of  the 
Commission  that  only  a  certain  proportion  of 
the  actual  value  of  the  whole,  or  any  considera- 
ble part  of  the  property  of  the  utility,  is  to 
be  taken  into  consideration,  then  such  value 
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mast  be  stated  by  the  GommissioD,  or  the 
proportion  considered  must  be  stated;  other- 
wise, this  court  will  be  helpless  in  an  effort  to 
review  the  reasonableness  of  the  Commission's 
finding  and  order." 

[9]  But  tliere  is  fundamental  error  in 
taking  the  prewar  unit  of  prices  as  practi- 
cally the  sole  basis  for  ascertaining  the  re- 
production value  of  the  property  of  the  gas 
company  for  rate-making  purposes.  What  is 
said  in  the  opinion  of  the  Commission  with 
reference  to  tlie  costs  of  producing  gas  is 
equally  applicable  to  the  costs  of  reproduc- 
ing the  plant.    It  is  there  said: 

"In  any  event,  there  seems  little  possibility 
of  a  return  to  a  general  prewar  level.  The 
natural  resources  of  the  country  are  approach- 
ing depletion,  and  when  it  costs  more  to  mine 
a  ton  of  coal  because  it  is  further  back  in  the 
mountain,  and  where  there  is  less  lumber  in 
the  country  every  year,  and  when  the  oil  sup- 
ply will  inevitably  decrease  and  when  the  gen- 
eral level  of  labor  will  likely  be  above  that  of 
prewar  years,  evidently  the  prices  of  the  past 
cannot  be  realized." 

These  seem  to  be  good  reasons  why  pre- 
war prices  of  reproduction  should  not  be 
adopted. 

We  have  no  case  from  the  Supreme  Court 
of  the  United  States  involving  rate  making 
as  affected  by  the  inflated  prices  of  the  war 
period,  but  there  are  several  cases  involv- 
ing a  variation  of  prices  from  other  causes. 

In  San  Diego,  etc.,  Co.  v.  City  of  National 
aty,  174  U.  S.  739,  19  Sup.  Ct  804,  43  li. 
Ed.  1154,  it  is  said: 

"What  the  company  is  entitled  to  demand,  in 
order  that  it  may  have  just  compensation,  is  a 
fair  return  upon  the  reasonable  value  of  the 
property  at  the  time  it  is  being  ueed  for  the 
public,**    (Italics  supplied.) 

The  Commission  emphasized  the  word 
^'reasonable*'  in  the  foregoing  quotation  and 
claimed  to  follow  that  holding,  but  departed 
from  it  by  holding  that  a  value  based  on  a 
prewar  unit  price  gave  the  "reasonable  val- 
ue," although  it  admitted  that  there  was 
"little  possibility  of  a  retiim  to  a  general 
prewar  level." 

In  Willcox  V.  Consolidated  Gas  Co.,  212 
U.  S.  52,  29  Sup.  Ct.  200,  53  L.  Ed.  382,  48 
1m  R.  a.  (N.  S.)  1134,  15  Annl.  Cas.  1034,  it  Is 
said: 

"And  we  concur  with  the  court  below  in  hold- 
ing that  the  value  of  the  property  is  to  be  de- 
termined as  of  the  time  when  the  inquiry  is 
made  regarding  the  rates.**     (Italics  supplied.) 

Three  years  have  elapsed  since  the  close 
of  the  war,  and  neither  labor  nor  materials 
have  declined  to  anything  like  prewar  prices. 
When,  if  ever,  th^  will,  no  one  can  foretell. 
It  would  seem  that  time  enough  had  elapsed 
to  furnish  a  basis  for  calculating  reproduc- 
tion cost& 


in  Consolidated  Gas  Co.  v.  Newton  (South- 
ern Dlst  New  York)  267  Fed.  231, 236,  Judge 
Hand  said  that,  so  far  as  he  had  found  in 
tlie  books,  a  test  of  two  years  was  Plough, 
and  cited  Minnesota  Rate  Cases,  230  17.  S. 
352,  33  Sup.  Ct  729,  67  L.  Ed.  1511.  48  I* 
R.  A.  (N.  S.)  1151,  Ann.  Cas.  1916A.  18,  and 
Municipal  Gas  Co.  v.  Public  Service  Com- 
mission, 225  N.  Y.  89,  121  N.  E.  772u  On  the 
same  subject  he  further  said: 

**The  master  has  taken  complete  evidence 
over  a  period  of  20  months,  from  January  1, 
1918,  to  August  31,  1919.  Since  thnt  time  11 
more  months  have  passed,  during  whidi  there 
has  been  no  fall  in  price  levels.  The  record  baa 
some  evidence  of  this  down  to  a  later  day,  but 
of  course,  not  down  to  the  date  of  this  opinion. 
But  evidence  is  not  necessary  in  the  face  o|  so 
patent  and  obtrusive  a  fact  of  daily  life,  and 
it<is  quite  fair  to  say  that  the  condition  which 
the  master  found  as  of  August  31,  1919,  has 
been  aggravated  during  the  succeeding  year. 
The  period,  despite  its  unusual  character,  I  find 
CO  be  a  sufficient  basis  for  the  calculation  of  the 
cost  of  production  and  the  *rate  base'  for. a 
future  time  long  enough  to  call  for  some  judi- 
cial action." 

On  the  subject  of  the  computation  of  the 
*'rate  base,"  the  same  distinguished  judge 
said: 

"The  rule  of  the  present  reproduction  cost, 
which  is  a  necessary  consequence  of  the  fore- 
going argument,  appears  to  me  to  have  been 
either  expressly  or  implicitly  recognised  in  all 
the  cases  in  which  the  Supreme  Court  has  pass- 
ed on  these  matters.  Willcox  v.  Consolidated  Gas 
Co.,  212  U.  S.  39,  41,  29  Sup.  Ct.  192,  53  L.  Ed. 
382,  15  Ann.  Cas.  1034,  48  L.  R.  A.  (N.  S.) 
1134 ;  Des  Moines  Gas  Co.  v.  Des  Moines,  238 
U.  S.  153,  35  Sup.  Ct  811,  59  L.  Ed.  12ii4; 
KnoxTille  v.  Knoxville  Water  Ck).,  212  U.  S. 
1,  10,  29  Sup.  Ct  148,  58  li.  Ed.  371;  The 
Minnesota  Rate  Cases,  230  U.  S.  352,  434,  454, 
455,  33  Sup.  Ct  729,  57  L.  Ed.  1511,  48  L.  B. 
A.  (N.  S.)  1151,  Ann.  Gas.  1916A«  18;  San 
Diego,  etc.,  Ck>.  v.  National  City,  174  U.  S.  739, 
757,  19  Sup.  Ct  804,  43  L.  Ed.  1154;  San 
Diego,  etc.,  Co.  v,  Jaspar,  189  U.  S.  439,  442, 
23  Sup.  Ct  571,  47  L.  Ed.  892;  Darnell  v. 
Edwards,  244  U.  S.  564,  568.  37  Sup.  Ct.  701. 
61  L.  Ed.  1817.  It  is  true  that  its  application 
has  not  distinctly  arisen  since  the  recent  rise 
in  prices,  but  it  is  not  possible  that  it  should 
have  general  application,  and  yet  not  cover  this, 
its  most  glaring  illustration.' 


ft 


In  St  Joseph,  etc.,  CJo.  v.  Public  Service 
Com.  of  Missouri  (Dist.  Ct  W.  D.  Mo.  C.  IX) 
208  Fed.  267,  It  is  said: 

"The  Commission  took  the  original  cost  when 
obtainable,  and,  when  not  obtainable,  average 
prices  for  a  fixed  period  of  five  years  before  war 
prices  prevailed,  going  back  approximately  to 
the  year  1910.  •  ♦  •  It  is  my  judgment  that 
the  great  weight  of  authority  is  against  the 
adoption  of  a  standard  of  original  cost  as  a 
controlling  basis  for  determining  present  value. 
The  present  fair  valve  is  the  object  to  be  at- 
tained.  Nor  do  t  think  it  permissible  substa/n-' 
tiaUy  to  restrict  the  inquiry  to  a  period  ante^ 
dating  present  cost  prices,**    (Italics  supplied.) 
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Com'rs  (N.  J,  Sup.)  Ill  Ati.  729,  the  Com- 
mission adopted  as  a  standard  of  value  the 
average  prices  prevailing  for  five  yeftrs  pre- 
ceding January  1,  1916.  Swayze,  J.,  speak- 
ing  for  the  Supreme  Court  of  New  Jersey, 
said: 

"I  think  it  entirely  clear  that  the  failure  to 
allow  for  prices  at  the  time  to  which  the  rates 
applyt  July  1,  1919,  waa  an  error.  It  is  not 
denied  that  prices  were  very  much  higher  in 
1919,  and  are  very  much  higher  now,  than  the 
average  for  the  years  1911  to  1916.  So  notori- 
ous is  this  that  the  Supreme  Court  of  the  Unit- 
ed States  has  referred  to  it  in  an  opinion  as  a 
matter  of  common  knowledge.  Lincoln  Gas  Co. 
v.  Lincohi,  250  U.  S.  256,  at  page  288,  39  Sup. 
Ot.  454,  63  U  Ed.  968.  In  that  case,  on  its 
own  responsibility,  the  court  suggested  that  in 
its  opinion  the  decree  ought  to  be  modified  to 
permit  the  complainant  to  make  another  ap- 
plication to  the  courts  for  relief.  It  would  be 
manifestly  unjust  to  apply  to  a  gas  company 
a  standard  of  value  different  from  that  applied 
to  others.  To  what  extent  the  increase  in 
prices  may  be  due  to  an  inflation  of  the  cur- 
rency or  to  any  other  particular  cause  we  do 
not  know.  What  we  do  know  is  that  the  dollar 
of  1919  and  the  dollar  of  1920  is  worth  less 
than  the  dollar  of  1916,  and  still  less  compared 
with  the  dollar  of  the  average  year  from  1911 
to  1916.  If  it  were  proposed  to  value  the  prop- 
erty of  the  gas  company  in  100-cent  dollars 
and  allow  them  a  return  only  on  that  while 
other  values  were  on  the  basis  of  50-cent  dol- 
lars and  just  double  in  number,  every  one 
would  see  the  injustice;  so  far  as  the  increase 
in  prices  is  due  to  inflation  of  the  currency,  the 
illustration  is  a  perfect  one." 

In  Smith  v.  Ames,  169  U.  S.  546,  18  Sup, 
Ct  433,  42  U  Ed.  819,  Mr.  Justice  Harlan, 
speaking  for  the  court  on  the  subject  of 
railroad  rates,  said: 

"The  corporation  may  not  be  required  to  use 
its  property  for  the  benefit  of  the  public  with- 
out receiving  just  compensation  for  the  serv- 
ices rendered  by  it.  How  such  compensation 
may  be  ascertained,  and  what  are  the  necessary 
elements  in  such  an  inquiry  will  always  be  an 
embarrassing  question.    •    ♦    ♦ 

"What  the  company  is  entitled  to  ask  is  a  fair 
return  upon  the  value  of  that  which  it  employs 
for  the  public  convenience.  On  the  other  hand, 
what  the  public  is  entitled  to  demand  is  that 
no  more  be  exacted  from  it  for  the  use  of  a 
public  highway  than  the  services  rendered  by  it 
are  reasonably  worth. 


»i 


[10]  The  word  "value**  has  a  i)ecullar 
meaning  when  applied  to  rate  making.  In 
Re  Potomac  Electric  Power  Co.  (Dist  of 
CJolumbia)  P.  U.  R.  191713,  563,  694,  it  is 
said: 

'*The  use  by  the  courts  and  commissions  in 
rate  cases  of  the  expressions  that  public  serv- 
ice corporations  are  entitled  to  *a  reasonable 
return  upon  the  fair  value  of  their  property'  or 
*a  reasonable  return  npon  the  reasonable  value 
of  their  property,'  and  similar  pronouncements, 
and  the  methods  adopted,  by  the  different  com- 
missions and  courts  in  arriving  at  this  fair  or 


ject  and  purpose  of  every  valuation  upon  which 
rates  are  to  be  based  is  an  ascertainment  of  bat 
one  thing— not  what  the  property  is  worth  as 
an  income-producing  instrumentality,  not  for 
what  it  would  sell  or  could  be  bought,  not  its 
worth  because  of  its  being  a  monopoly  or  the 
holder  of  rights,  easements,  franchises,  privi- 
leges, and  benefits  accorded  it  over  others  to 
enable  it  to  perform  its  public  duty,  but  a  de- 
termined amount,  an  ascertained  and  fixed  sum, 
upon  which  the  owners  may  earn  a  fair  and 
reasonable  return.  The  sum  so  arrived  at 
should  be  one  upon  which  a  return  may  be 
allowed  which  will  be  fair  to  the  investor,  who 
has  directed  his  energies  and  devoted  his  sub- 
stance to  the  creation  of  this  instrumentality, 
and  fair  and  just  likewise  to  the  consumer,  who 
under  modem  conditions  is  compelled  to  use  the 
product  of  the  utility  in  his  daily  busix^ess,  so- 
cial and  domestic  life. 

'*If  the  word  ^amount*  is  substituted  in  place 
of  the  word  Value,*  in  paragraph  7  of  the  Pub- 
lic Utilities  Law,  and,  in  the  judgment  of  the 
Commission,  such  a  substitution  not  only  does 
no  violence  to  the  word  *value'  but  gives  to  it 
a  meaning  which  Congress  intended  it  should 
convey,  it  would  follow  that  it  is  the  duty  of 
this  Commission  to  ascertain  the  fair  amount 
which  should  represent  a  Just  basis  for  rates 
of  this  particular  utility  as  of  the  time  so  de- 
termined. 

"If  this  view  is  taken,  the  determination  of 
fair  value  becomes  the  determination  of  that 
just  and  equitable  amount  upon  which,  under 
all  the  facts,  circumstances,  and  conditions  of 
the  utilities*  construction  up  to  the  time  of  val- 
uation, the  return  allowed  to  the  utility  should 
be  computed.* 


n 


In  Re  Central  Union  Tel.  Co.  (Ind.)  P.  U. 
R.  1920B,  at  page  825,  it  is  said: 

"Moreover,  even  assuming  normal  costs  and 
usual  and  ordinary  conditions,  cost  of  repro- 
duction is  not  necessarily  controlling,  for  con- 
sideration and  weight  must  be  given  to  all 
other  elements  entering  into  the  fair  value 
of  the  property." 

The  subject  of  rate  making,  especially  as 
applied  to  a  gas  company,  is  discussed  with 
marked  ability  and  a  very  full  citation  of 
authority  by  the  Supreme  Court  of  Illinois 
in  State  Public  Utilities  Commission  v. 
Springfield  Gas  &  Electric  Co,,  291  111.  209, 
125  N.  E.  891.    It  is  there  said: 

"The  difficulty  is  that  which  is  always  pres- 
ent—to ascertain  a  standard  by  which  this 
justice  and  reasonableness  shall  be  gauged. 
The  necessity  of  public  regulation  of  rates 
arises  out  of  the  monopoly  of  the  public  serv- 
ice company.  The  unregulated  price  of  the 
service  ceases,  except  so  far  as  some  substi- 
tute for  the  particular  service  may  be  found, 
to  be  determined  by  competition,  and  the  in- 
dividual consumer  is  unable  to  contract  on 
equal  terms.  Fixing  rates  by  public  authority 
may  secure  to  each  individual  the  advantage  of 
collective  bargaining  by  or  in  behalf  of  the 
whole  body  of  consumers,  and  result  in  such 
a  rate  as  might  properly  be  supposed  to  result 
from  free  competition  if  free  competition  were 
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possible.  A  Just  and  reasonable  rate,  there- 
fore, is  necessarily  a  question  of  sound  busi- 
ness judgment  rather  than  one  of  legal  formula, 
and  must  often  be  tentative,  since  exact  re- 
sults cannot  be  foretold.  Public  Service  Gas 
Co.  ▼.  Utility  Com'rs,  supra.  Like  so  many 
other  questions  in  the  law  that  involve  reason- 
ableness of  conduct,  it  is  a  question  of  fact 
to  be  settled  by  the  good  sense  of  the  tribunal 
it  may  come  before.  That  it  is  not  a  question 
of  legal  formula  is  shown  by  a  decision  of  the 
United  States  Supreme  Court  in  San  Diego 
Land  &  Town  Co.  ▼.  Jasper,  supra,  that  a  rate 
may  be  reasonable  although  it  fails  to  produce 
an  adequate  return  to  the  public  service  com- 
pany, owing  to  the  fact  that  the  business  has 
not  developed  sufficiently  to  be  remunerative, 
or  to  the  fact  that  the  plant  is  on  a  larger 
scale  than  is  justified  by  the  present  demand^ 
The  real  test  of  the  justice  and  reasonableness 
of  any  rate  seems  to 'be  that  it  should  be  as 
low  as  possible,  and  yet  sufficient  to  induce  the 
investment  of  capital  in  the  business  and  its 
continuance  therein.  This,  also,  is  a  business 
question,  and  depends  on  the  opportunities  that 
may  be  offered  for  more  profitable  investments 
and  the  risk  involved.  In  determining  the  jus- 
tice and  reasonableness  of  rates,  perhaps  no 
better  test  can  ordinarily  be  found  than  the 
rates  customarily  charged  in  localities  similar- 
ly situated.  And  yet  this  test  is  not  by  any 
means  infallible.  What  is  a  reasonable  return 
is  a  question  of  fact,  the  solution  of  which 
calls  for  the  exercise  of  sound  judgment  and 
common  sense.  Duluth  Street  Railway  Co.  v. 
Railroad  Com.,  161  Wis.  245,  152  N.  W.  887. 

"Appellee  contends  that  the  only  equitable 
basis  for  determining  value  for  rate-making 
purposes  is  the  cost  of  reproduction  new,  less 
depreciation.  This  contention  cannot  be  sus- 
tained. The  basis  of  all  calculations  as  to  the 
reasonableness  of  rates  to  be  charged  by  a  cor- 
poration maintaining  a  public  utility  under  leg- 
islative sanction  must  be  the  fair  value  of  the 
property  being  used  by  it  for  the  convenience 
of  the  public,  and  in  order  to  ascertain  that 
value  the  original  cost  of  construction,  the 
amount  expended  in  permanent  improvements, 
the  present  cost  of  construction,  the  probable 
earning  capacity  of  the  property  under  the  par- 
ticular rates  prescribed  by  statute,  and  the 
sum  required  to  meet  operating  expenses  are 
all  matters  for  consideration  and  are  to  be  giv- 
en such  weight  as  may  be  just  and  right  in 
each  case.  Smyth  v.  Ames,  supra;  San  Diego 
Land  &  Town  Co.  v.  National  City,  supra; 
Stanislaus  County  v.  San  .Toaquin  &  King's 
River  Canal  &  Irrigation  Co.,  supra;  Chicago 
Union  Traction  Co.  v.  City  of  Chicago,  supra; 
Duluth  Street  Railway  Co.  v.  Railroad  Com., 
supra. 
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[11]  The  subject  Ib  beset  with  difficulties, 
and  no  hard  and  fast  rule  can  be  safely  laid 
down  for  fixing  values  for  rate-making  pur- 
poses. Many  of  the  items  which  enter  into 
the  determination  of  values  are  mentioned 
in  the  cases  we  have  cited,  and  the  Commis- 
sion seems  to  have  given  the  subject  careful 
consideration.  It  has  however  emphasized 
the  prewar  unit  of  valuation,  but  the  reason- 
ing of  the  opinion  seems  to  indicate  that  it 
has  not  g:iven  due  weight  to  the  present  costs 


of  reproduction  and  the  probable  costs  thereof 
during  the  near  future,  or  for  the  time  dur- 
ing which  the  rate  fixed  will  probably  be  h^ 
force;  and  hence  we  cannot  preeume  that  it 
has.  These  are  Important  items  to  be  con- 
sidered, and  it  should  not  be  left  in  doubt 
whether  or  not  they  have  been  taken  Into 
consideration. 

It  may  be  said  of  valuation  what  has  been 
said  of  the  return  to  be  allowed: 

*'What  is  a  reasonable  return  is  a  question  of 
fact,  the  solution  of  which  calls  for  the  exer- 
cise of  sound  judgment  and  conunon  sense." 

We  are  constantly  measuring  ordinary 
care  by  the  conduct  of  the  "ordinarily  care- 
ful man,"  and  so  here,  after  hearing  all  that 
is  said  affecting  value,  we  must  measure  val- 
ue by  the  "sound  judgment  and  common 
sense"  of  impartial  tribunals  charged  with 
the  ascertainment  of  such  valua 

The  La  Porte  Case,  so  largely  relied  on  by 
the  Commission  and  by  counsel  for  the  ap- 
pellee in  their  brief,  loses  much  of  its  force 
by  reason  of  the  fact  that  the  opinion  was 
concurred  in  by  only  three  out  of  five  of  the 
commissioners.  The  opinion  of  Commission- 
er Haynes  is  an  able  one,  but  Commissioner 
Johnson  only  concurred  in  the  order  to  be 
made  in  that  case,  "but  not  in  the  opinion," 
nnd  Van  Auken,  Commissioner,  dissented. 
The  case  furthermore  does  not  accord  with 

I 

the  cases  we  have  cited. 

Counsel  for  the  appellee  also  rely  upon 
the  finding  of  Mr.  Justice  Hughes,  as  refer- 
ee, in  Brooklyn  Borough  Gas  Co.  v.  Public 
Service  Commission,  P.  U.  R.  1918P,  335, 
but  the  facts  of  that  case  are  entirely  dif- 
ferent from  those  in  the  cuhe  in  judgment. 
In  the  Brooklyn  Case  there  were  three  dif- 
ferent valuations,  one  based  on  the  original 
costs  or  investment;  another  upon  repro- 
duction upon  the  average  unit  prices  prevail- 
ing from  1912  to  1916,  Inclusive;  and  the 
third  upon  an  official  valuation  made  In  1914 
and  acquiesced  in  by  the  company.  The 
third  valuation  was  selected.  As  the  oflSdal 
valuation  had  been  so  recently  made,  it 
seems  manifest  that  it  was  the  proper  valu- 
ation to  be  adopted. 

[12]  The  opinion  of  the  Commission  does 
not  state  what  amount  was  allowed  for  op- 
erating expenses,  nor  what  per  cent,  on  the 
value  fixed  it  considered  a  fair  and  reason- 
able return  on  the  ascertained  valuation.  It 
simply  fixed  the  price  of  gas  per  thousand 
cubic  feet  to  be  paid  by  the  consumer.  Op- 
erating expenses  are  accruing  from  day  to 
day,  and  are  determined  by  the  prices  of  to- 
day and  not  of  some  future  date.  In  any 
estimate  of  rates  to  be  paid  by  the  consumer 
of  gas,- it  Is  essential  to  ascertain  the  costs 
of  operation,  for  the  gross  receipts  less  the 
costs  of  operation  is  what  the  gas  company 
gets  for  its  service. 
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'The  actual  cost  of  its  operation  must  al- 
ways be  taken  into  consideration  in  determining 
whether  or  not  it  receives  a  fair  compensation 
above  that  cost."  Brooklyn  Borough  Qas  Case, 
supra;  State  Public  Utilities  Gom'r  v.  Spring- 
field Gas  &  Electric  Co.,  supra. 

In  1920  the  actual  operating  expenses  of 
the  gas  company  was  $1,668  per  thousand 
cubic  feet,  and  this  amount  was  not  called 
in  question  by  the  Commission.  The  high- 
est rate  to  the  consumer  was  fixed  at  $1.75 
per  thousand  cubic  feet,  and  the  probable 
average  rate  at  $1.70.  This  would  leave  to 
the  gas  company  only  from  4  to  9  cents  per 
thousand  cubic  feet,  which  upon  a  consiimp- 
tion  of  100,000,000  cubic  feet  per  year  Is  not 
a  fair  compensation  for  the  service  furnish- 
ed. The  gas  plant  was  not  larger  than  nec- 
essary, and  the  commission,  after  fixing  the 
value  thereof  for  rate-making  purposes, 
should  have  determined  the  rate  of  return 
the  company  should  receive  on  such  valua- 
tion and  the  costs  per  thousand  cubic  feet  of 
operation.  The  aggregate  of  these  two  sums 
divided  by  the  number  of  thousand  cubic 
feet  of  gas  to  be  sold  would  give  the  price  to 
be  charged  to  the  consumer.  For  example, 
assuming  the  plant  to  be  valued  at  $300,000, 
the  return  to  the  company  tp  be  10  per  cent., 
and  the  amount  of  gas  sold  to  be  100,000,000 
cubic  feet: 

Ten  per  cent,  on  $300,000 I  80,000 

Cost   of  producing   100.000,000   cubic  feet  at 
n.06  166,000 

$196,000 
Coet  to  consimier  per  1,000  cubic  feet $1.96 

These  figures  are  given  merely  by  way  of 
illustration  and  are  not  intended  to  intimate 
any  opinion  upon  either  valuation  or  per- 
centage. It  is  manifest  that  the  Commission 
either  did  not  take  into  consideration  the 
costs  of  operation,  or  did  not  accept  the 
company's  estimate  of  such  costs.  No  sug- 
gestion of  the  latter  is  found  in  the  opinion 
of  the  Commission. 

[1 3]  For  reasons  stated  by  the  Commission 
we  do  not  think  that  the  losses  sustained  by 
the  gas  company  prior  to  its  application  for 
an  increase  of  rates  should  be  amortized 
but  if,  upon  further  investigation.  It  Is  as- 
certained that  a  loss  has  been  sustained 
since  that  date  in  consequence  of  the  rate 
fixed  by  the  Commission,  such  loss  should  be 
amortized  and  spread  over  such  a  term  of 
years  as  will  be  fair  to  the  gas  company  and 
not  too  burdensome  to  the  consumers. 

[14]  If  in  any  rate  fixed  the  gas  company 
should  make  a  profit  upon  which  a  tax  is 
imposed,  that  should  be  taken  into  consid- 
eration in  fixing  the  per  cent  of  return  it  is 
to  receive  on  its   investment 

There  was  eyidence  before  the  Commission 
that  the  service  furnished  to  many  customers 
was  of  a  very  Inferior  character  and  of  no' 


f  practical  valua  The  regulation  of  the  char- 
acter of  service  to  be  furnished  to  customers 
is  fully  within  tlie  powers  of  the  Commis- 
sion, and  we  shall  assume,  until  the  con- 
trary is  made  to  appear,  that  the  Commis- 
sion will  exercise  that  power  whenever  a 
proper  case  is  made  before  it 

In  the  absence  of  any  statement  of  facts 
found  by  the  Commission  or  any  tabulation 
of  figures,  we  are  unable  to  say  what  rate 
of  charge  to  the  consumer  would  be  fair  and 
reasonable  to  both  the  consumer  and  the 
gas  company,  and  this  case  will  therefore 
be  remanded  to  the  State  Corporation  Com- 
mission, with  directions  to  reconsider  the 
same  upon  the  evidence  already  before  it 
and  such  additional  evidence,  If  any,  as  it 
shall  permit  to  be  introduced,  and  to  conform 
its  findings  to  the  views  hereinbefore  ex- 
pressed, and,  in  the  event  of  another  appeal 
to  this  court,  to  state  the  facts  found  by  it, 
and  to  tabulate  the  figures  so  as  to  show 
clearly  how  it  arrived  at  its  conclusion  so 
far  as  dependent  upon  such  figures. 
Remanded. 


(90  W.  Va.  115) 
MILLER   V.   NIXON.    (No.   4427.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  24,  1922.) 

(Syllabus  by  the  Court.) 

1.  Deeds  ^=3»I37— Land  expressly  conveyed  by 
one  part  of  a  deed  not  excepted  by  uncertain 
clause  In  another  part. 

A  portion  of  a  tract  of  land  expressly  con- 
veyed by  one  part  of  a  deed  is  not  excepted 
from  the  conveyance  by  an  uncertain  clause  or 
provision  found  in  a  subsequent  part  of  the 
instrument.  To  effect  such  a  result,  the  terms 
of  the  subsequent  clause  must  be  as  certain  and 
definite  as  the  granting  clause  or  provision. 

2.  Deeds  $=9l40«Land  within  proposed  area 
held  not  excepted  from  deed  by  metes  and 
bounds. 

A  clause  in  a  deed  by  which  land  is  convey- 
ed by  metes  and  bounds  to  the  center  of  a  pro- 
posed alley  in  a  section  not  actually  divided  in- 
to town  lots,  but  adjoining  land  so  divided,  pro- 
viding as  follows:  "Saving  and  reserving,  bow- 
ever,  tbat  portion  of  the  land  above  mentioned, 
which  28  necessary  to  conform  to  the  Official 
Map  as  mentioned  above,  as  far  as  the  same 
pertains  to  the  streets  and  alleys  as  set  out 
thereon,  dedicating  to  public  use  the  alley  only'' 
— supplemented  by  another  saying,  "For  further 
description  of  the  land  hereby  conveyed,  ref- 
erence is  hereby  made  to  the  drawing  attached 
hereto,  and  made  a  part  hereof,"  and  the  draw- 
ing itself  on  which  the  land  lying  outside  of 
the  alley  is  marked  "tract  conveyed*'  and  that 
inside  "portion  reserved,"  read  in  connection 
with  the  express  grant  to  the  center  of  the 
alley  and  the  rule  of  interpretation  above  stat- 
ed, is  construed  as  not  having  excepted  from 
the  grant  the  land  within  the  proposed  alley* 
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but  as  having  so  limited  the  conveyance  there- 
of as  to  make  it  pass  the  title  thereto  to  ^the 
grantee,  subject  to  a  public  easement  over  it 
for  alley  purposes. 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Lizzie  Miller  against  Robert 
Nixon.  Judgment  for  defendant  and  plain- 
tiff brings  error.    Reversed  and  rendered. 

D.  B.  Daugherty,  of  Huntington,  for  plain- 
tiff In  error. 

Cbas.  S.  Welch  and  Vinson,  Thompson, 
Meek  &  Renshaw,  all  of  Huntington,  for  de- 
fendant In  error. 

POFFENBARGER,  P.  Correctness  o^  the 
finding  and  judgment  of  the  circuit  court  for 
the  defendant  in  an  action  of  ejectment  for 
the  recovery  of  the  possession  of  a  10-foot 
strip  of  land  lying  within  the  city  of  Hunt- 
ington, entered  on  a  submission  of  the  case 
to  the  court  in  lieu  of  a  jury,  upon  an 
agreed  statement  of  facts,  is  challenged  by 
this  writ  of  error. 

The  issue  turns  almost  entirely  upon  the 
interpretation  of  the  deeds  under  which  the 
I)arties  claim,  in  the  light  of  other  deeds 
conveying  related  properties  and  executed 
by  their  common  grantor  and  his  predecessor 
in  title.  Those  involved  directly  and  in- 
directly were  conveyed  out  of  a  long  narrow 
strip  of  land  lying  between  Ninth  street  in 
what  was  formerly  the  town  of  Central  City, 
on  the  west,  and  a  tract  of  land  known  as  the 
Johnston  laud  on  the  east  In  the  north  end 
of  that  strip  there  is  a  piece  of  land  known 
as  the  Parsons  property,  bordering  at  the 
southeast  on  an  old  county  road  which  ran 
diagonally  across  the  strip.  The  land  in  the 
strip,  exclusive  of  that  Parsons  tract,  seems 
to  have  been  divided  by  the  Huntington  & 
Kenova  Land  Development  Com;pany,  its 
owner,  into  what  were  called  blocks  Nos.  43, 
44,  and  45.  Lying  just  across  the  old  road 
from  the  Parsons  tract  there  was  a  triangu- 
lar piece  of  land  which  seems  to  have  be- 
longed to  block  No.  43. 

By  a  deed  dated  June  1, 1893,  the  Hunting- 
ton &  Kenova  Land  Development  Company 
conveyed  to  Etta  E.  Parsons,  wife  of  W.  J. 
Parsons,  the  triangular  parcel  just  men- 
tioned, by  a  particular  description  which 
places  the  beginning  corner  at  a  stake  in  the 
center  of  the  alley  where  the  alley  between 
Monroe  and  Madison  avenues  intersects  the 
eastern  line  of  Ninth  street  as  laid  down  on 
the  official  map  of  Central  City  made  by 
George  E.  McKendree,  engineer,  a  copy  of 
which  was  filed  in  the  clerk's  office  of  the 
county  court  of  Cabell  county.  At  that  time 
there  was  no  alley  through  the  strip  from 
Ninth  street  to  the  Johnston  land  but  there 
was  a  20-foot  alley  opening  into  that  street 
on  the  west  side  thereof  and  between  Monroe 
and  Madison  avenues  of  Central  City.  A 
drawing  attached  to  the  deed  indicated  a  pro- 
posed alley  through  it  to  the  Johnston  land,  | 


constituting  a  continuation  of  the  alley  end- 
ing on  the  other  side  of  the  street.  Recitals 
in  the  deeds  suggest  indication  of  the  pro- 
posed alley  on  the  Central  City  map.  The 
stake  referred  to,  therefore,  as  the  beginning 
comer,  must  have  been  located  in  the  middle 
of  such  alley.  From  that  point  the  lK)undary 
line  ran  northwest  236.8  feet  to  the  Johnston 
line;  thence  with  the  Johnston  line  N.  14*" 
B.  5.42  feet  to  a  stake;  thence  N.  76**  W. 
98.75  feet  to  a  stake  in  the  west  line  of  the 
old  coimty  road ;  thence  along  that  line  to  its 
intersection  with  Ninth  street;  thence  S.  18* 
E.  388.35  feet  to  the  place  of  beginning. 
There  is  a  clause  in  the  deed,  however,  upon 
which  the  defendant  relies  as  having  except- 
ed part  of  the  land  embraced  in  the  descrip- 
tion. 

By  a  deed  dated  May  12,  1897,  the  Hunt- 
ington &  Kenova  Land  Development  Com- 
pany conveyed  the  remainder  of  the  strip  to 
George  F.  Miller  and  J.  S.  Perry,  by  a  par- 
ticular description  which  places  the  be- 
ginning point  on  Ninth  street  at  the  south- 
west corner  of  the  part  of  block  No.  43  there- 
tofore conveyed  to  Etta  E.  Parsons.  From 
that  point  the  line  ran  with  the  street  to  the 
right  of  way  of  the  Chesapeake  &  Ohio  Rail- 
way; then  with  said  right  of  way  to  the 
Johnston  line ;  then  with  the  Johnston  line  to 
a  point  "on  the  north  side  of  the  proposed 
alley,  which  on  said  map  is  located  through 
said  block  No.  43,  being  a  corner  of  the  W*. 
J.  Parsons  line  and  thence  with  the  said 
Parsons  line  to  the  beginning."  It  is  ad- 
mitted that  the  use  of  the  name  Warren  J. 
Parsons  is  an  error  and  that  the  prior  con- 
veyance referred  to  in  the  description  is  the 
one  made  to  Etta  E.  Parsons.  From  the 
land  so  described  the  deed  excepted  lots  1 
and  3  of  block  No.  45,  lying  in  the  south  end 
of  the  strip  next  to  the  railroad  right  of 
way,  as  having  been  conveyed  to  A.  H. 
Evans.  In  August,  1897,  J.  S.  Perry  con- 
veyed his  interest  to  his  cotenant,  George  F. 
Miller. 

By  a  deed  dated  October  3,  1902,  Miller 
conveyed  an  acre  of  the  land  adjoining  the 
Parsons  lot  to  Maud  J.  Daugherty,  by  a 
particular  description  which  places  the  l>e- 
ginning  point  at  the  intersection  of  the  W. 
J.  Parsons  south  line  and  the  Johnston 
line,  and  makes  the  first  line  run  thence 
with  the  W.  J.  Parsons  line  in  a  westerly 
direction  and  at  right  angles  with  Ninth 
street  236.83  feet  to  the  east  line  of  Ninth 
street  From  that  point  the  line  runs  south 
with  Ninth  street  189.4  feet  to  a  stake ;  then 
at  right  angles  with  Ninth  street  223.8  feet 
to  the  Johnston  line;  and  then  with  the 
Johnston  line  to  the  place  of  bep:inning.  By 
a  deed  dated  May  9,  1904,  Miller  conveyed 
another  acre  adjoining  the  Daugherty  lot 
to  Cyrus  Miller  and  Lizzie  Miller,  his  wife. 
The  frontage  of  that  lot  on  Ninth  street  is 
199.3  feet  Its  northern  boundary  is  the 
Daugherty  lot,  wherever  that  may  be.    By 
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a  deed  dated  August  81,  1904,  Miller  con- 
veyed what  was  estimated  to  be  another 
acre  lying  south  of  the  Miller  lot  to  Rebecca 
^.  Booth  by  a  particular  description  which 
places  the  beginning  comer  on  Ninth  street 
•'388.7  feet  from  the  southwest  corner  of  W. 
J.  Parsons  proper,"  and  then  proceeds  as 
follows: 


^^T 


'Thence  along  the  west  side  of  Ninth  street 
214.13  feet  to  a  stake;  thence  at  right  angles 
parallel  to  the  Parsons  property,  also  to  the 
Henry  Evans  property,  on  the  south,  east  195.- 
42  feet  to  a  stake  in  the  line  of  Johnston  land; 
thence  northerly  225  feet  to  a  stake;  thence 
west  210.1  feet  to  the  place  of  beginning." 

It  is  to  be  observed  that  the  beginning 
comer  of  this  lot  was  located  with  reference 
to  the  southwest  comer  of  the  Parsons  lot 
In  its  description  there  is  no  reference  to 
the  Miller  lot,  adjoining  it  on  the  north,  nor 
to  the  Daugherty  lot,  lying  between  the  Par- 
Bcms  and  Miller  properties. 

Having  acquired  the  Booth  title  and  claim- 
ing that  the  location  of  the  southern  line 
of  the  Parsons  lot  coincides  with  the  north 
line  of  the  proposed  alley,  Instead  of  the 
center  line  thereof,  the  defendant  entered  into 
possession  of  the  10-foot  strip  of  land  which 
the  plaintiff  claims  is  embraced  in  her  deed. 
Both  i)artle8  to  the  action  and  the  court  be- 
low concurred  in  the  view  that  location,  of 
the  southern  line  of  the  Parsoi£  tract  is  con- 
clusive of  the  issue  raised.  If  that  line  is 
coincident  with  the  north  line  of  the  pro- 
posed alley,  the  defendant  prevails,  and  the 
finding  and  Judgment  of  the  court  below  are 
correct.  If,  on  the  other  hand,  that  Parsons 
line  coincides  with,  the  middle  of  the  pro- 
posed alley,  the  right  is  with  the  plaintiff, 
and  the  judgment  Is  erroneous. 

The  stipulation  upon  which  the  case  was 
submitted  makes  the  title  papers  above  re- 
ferred to  part  of  the  record,  and  includes 
the  drawing  referred  to  in  the  deed  from 
the  Huntington  &  Kenova  Land  Development 
Company  to'  Parsons.  It  is  also  agreed  that 
at  the  time  of  the  conveyance  from  MiUer  to 
Maud  J.  Daugherty  a  fence  stood  in  the  mid- 
dle of  the  proposed  alley  which  remained  in 
use  as  the  line  between  the  Parsons  and 
Daugherty  properties  until  June,  1915,  and  at 
the  time  of  Mrs.  Daugherty's  purchase  the 
engineer  in  surveying  her  lot  measured  from 
that  fence.  In  June,  1915,  the  fence  was 
removed  to  the  north  side  of  the  alley  by 
Parsons  and  Daugherty. 

[2]  To  sustain  his  contention,  the  defend- 
ant relies  upon  the  drawing  referred  to  in 
the  deed  to  Parsons,  that  imrt  of  the  de- 
scription in  the  deed  from  the  Huntington  & 
Kenova  Land  Development  Company  to  Mil- 
ler and  Perry  calling  for  "a  point  on  the 
north  side  of  the  proposed  alley"  on  the 
Johnston  line,  and  "thence  with  said  Parsons 
line  to  the  beginning,"  and  a  clause  purport- 
ing to  except  a  10-foot  strip  out  of  the  south- 
em  part  of  the  tract  described.   The  drawing* 
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or  plat  referred  to  by  the  deed  to  Parsons 
discloses  land  mariied  off,  as  if  for  an  alley 
20  feet  wide  and  running  through  to  the 
Johnston  line.  It  Is  indicated  by  its  north 
and  south  lines,  between  which  there  is  an- 
other line  indicating  its  center.  Between  the 
middle  and  north  lines  these  words  appear 
"portion  reserved,"  and  on  the  part  of  the 
tract  outside  of  the  alley  as  represented  on 
the  drawing  are  found  the  words  "tract  con- 
veyed." The  clause  relied  upon  as  having 
effected  an  exception  from  the  land  included 
in  the  boundaries  of  the  Parsons  deed  set 
forth  in  the  description  reads  as  follows: 

"Saving  and  reserving,  however,  that  por- 
tion of  land  above  mentioned,  which  is  neces- 
sary to  conform  to  the  official  map  as  mention- 
ed above,  as  far  as  the  same  pertains  to  the 
streets  and  alleys  as  set  out  thereon,  dedicat- 
ing to  public  use  the  alley  only.' 


ff 


If  the  clause  just  quoted  were  not  in  the 
deed,  the  contention  of  the  plaintiff  could 
well  be  sustained,  notwithstanding  the  call 
in  the  deed  to  Miller  for  the  north  line  of 
the  proposed  alley.  In  that  case  the  deed 
to  Parsons  would  necessarily  include  the 
north  half  of  the  alley,  and  the  subsequent 
deed  to  Miller  and  Perry,  in  so  far  as  it  pur- 
ports to  convey  that  part  of  the  alley,  would 
be  erroneous  and  void.  Moreover,  none  of 
the  subsequent  deeds  made  by  Miller  to 
Daugherty,  Cyrus  and  Lizzie  Miller,  and 
Booth  refer  to  the  deed  to  Miller  and  Perry 
in  the  descriptive  portions  thereof.  Of 
these,  the  first  calls  for  the  south  line  of  the 
Parsons  lot,  the  second,  for  the  south  line 
of  the  Daugherty  lot,  and  the  third,  for  a 
beginning  point  on  Ninth  street  388.7  feet 
from  the  Parsons  corner.  Hence  the  errone- 
ous call  in  the  deed  to  Miller  and  Perry 
would  not  constitute  any  part  of  the  de- 
scription of  any  one  of  the  three  lots  subse- 
quently conveyed  by  Miller.  The  tier  of  lots 
they  constitute  would  commence  with  the 
center  of  the  alley. 

•  But  the  excepting  clause  in  the  Parsons 
deed  may  cdhstitute  an  insurmountable  ob- 
stacle to  the  claim  made  by  the  plaintiff. 
Altliough  the  description  of  the  Parsons  lot, 
by  metes  and  bounds  includes  the  north  half 
of  the  alley,  the  Parsons  line  is  limited  to  the 
north  line  of  the  alley,  if  the  alley  shown 
on  the  drawing  attached  to  the  deed  and  by 
the  official  map  of  the  town  of  Central  City 
referred  to  in  the  deed  Is  excepted.  Consid- 
ered alone,  this  clause  seems  to  exc^t  the 
north  half  of  the  alley  and  then  to  qualify 
the  exception  by  dedication  thereof  to  the 
public,  and  this  view  is  emphasized  by  the 
subsequent  clause  and  the  drawing*  attached 
to  the  deed  and  made  a  part  thereof;  for 
the  drawing  shows  the -Parsons  land  north 
of  the  alley  was  designated  the  "tract  con- 
veyed," and  the  north  half  of  the  alley  the 
"portion  reserved."  If  the  description  by 
metes  and  bounds  were  affected  only  by  the 
reference  to  the  drawing  and  the  drawing 
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itself,  It  would  not  be  limited  to  the  north  line 
of  the  alley;  but  the  other  clause,  "Saving 
and  reserving  ♦  •  ♦  that  portion  of  the 
land  above  mentioned,''  that  is  necessary  to 
conform  to  the  official  map,  as  far  as  it  per- 
tains to  the  alley  indicated  thereon,  and 
dedicating  the  alley  to  public  use,  read  in 
connection  with  the  drawing  and  reference, 
may  so  limit  it.  That  depends  upon  determi- 
nation of  the  scope  of  the  words  "saving  and 
excepting."  They  include  the  10-foot  strip, 
or  north  half  of  the  alley.  But  whether  they 
exclude  it  from  the  conveyance  absolutely  or 
only  qualifledly  is  the  crucial  question.  They 
cut  it  out  absolutely  if  they  are  not  limited 
in  meaning  by  what  follows  them.  The 
meaning  of  the  phrase  "as  far  as  the  same 
pertains  to  the  streets  and  alleys  as  set  out 
thereon,"  depends  upon  the  identity  of  the 
antecedent  of  "same."  If  it  is  the  word 
"map,"  the  phrase  does  not  limit  the  words 
of  exception,  but  qualifies  map.  Its  use  was 
not  necessary  to  express  any  relation  be- 
tween the  map  and  its  own  contents  of  which 
the  streets  and  alleys  constituted  a  part.  To 
give  it  any  necessary  or  effective  meaning 
or  operation,  the  phrase  must  be  connected 
with  the  words  of  exception  by  making  "por- 
tion" the  antecedent  of  "same."  So  treated, 
it  malves  the  clause  operate  as  if  it  read: 


"Saving  and  reserving  the  north  half  of  the 
alley  as  far  as  it  pertains  to  the  streets  and 
alleys  shown  on  the  official  map,  and  dedicating 
it  to  public  use,  along  with  the  south  half,  it 
being  necessary  to  do  so  to  make  the  convey* 
ance  conform  to  the  official  map." 

This  also  puts  the  phrase  "which  is  neces- 
sary to  conform  to  the  official  map"  in  its 
proper  relation  and  connection,  for  it  mani- 
festly qualifies  "portion,"  and  signifies  in- 
tent to  subject  that  portion  to  the  require- 
ment of  the  map  for  an  alley  at  the  place  in- 
dicated by  the  drawing.  Use  of  the  word 
"necessary"  in  that  phrase  suggests  the  in- 
tent of  the  exception.  The  north  half  was 
excepted  only  on  the  ground  of  necessity — 
necessity  to  conform.  Here  we  have  the  oc- 
casion of  the  exception.  Ordinarily  a  thing 
done  upon  necessity  is  limited  to  the  neces- 
sity, and  the  limitation  of  the  extent  of  the 
exception  is  naturally  and  logically  found  in 
the  phrase  "as  far  as  the  same  [the  excepted 
portion]  pertains  to  the  streets  and  alleys." 
Finally,  some  function  must  be  assigned  to 
the  phrase  "dedicating  to  public  use  the  al- 
ley only."  It  goes  back  to  the  grantor.  No- 
body else  could  dedicate,  and  the  phrase  ap- 
plies to  the  entire  alley.  Only  the  alley  is 
dedicated.  The  other  part  of  the  land  is  con- 
veyed without  any  burden  on  it.  If  it  does 
not  indicate  the  sense  of  all  that  precedes  it, 
no  purpose  can  be  found  for  it  in  the  deed. 
There  is  no  formal  dedication.  It  arises  only 
out  of  the  conveyance  of  the  land  to  the  cen- 
ter of  the  alley  and  a  limitation  of  the  grant. 


so  as  to  subject  the  southern  10  feet  of  it  to 
a  public  easement.  The  notations  on  the 
plat  referred  to  in  the  deed  do  not  preclude, 
nor  strongly  militate  against,  this  interpre- 
tation. Part  of  the  land  was  conveyed  ab- 
solutely, and  the  other  qualifiedly  or  under 
an  incumbrance  in  favor  of  the  public. 
"Conveyed"  and  "reserved"  may  not  accu- 
rately express  the  distinction,  but  they  are 
susceptible  of  the  interpretation  we  give 
them. 

[1]  Even  though  this  conclusion  may  not 
be  impregnable,  the  analysis  of  the  clause, 
here  made,  discloses  clearly  and  beyond 
question  a  lack  of  certainty  sufficient  to  con- 
demn it  as  an  absolute  exception  from  the 
grant  expressly  made.  A  part  of  a  tract 
of  laud  clearly  granted  by  one  part  of  a  deed 
is  not  excepted  by  ,an  uncertain  clause  or 
provision  found  in  a  subsequent  part  of  the 
instrument.  An  exception  must  be  as  cer- 
tain and  definite  in  its  terms  as  a  grant 
Harding  v.  Jennings,  68  W.  Va.  354,  70  S. 
E.  1;  Parsons,  etc..  Oil  CJo.  v.  McCormick, 
68  W.  Va.  604,  70  S.  E.  371;  Deer  Creek  Lum- 
ber Co.  V.  Sheets,  75  W.  Va.  21,  83  S.  E.  81; 
Jones,  Real  Prop.  Conveyancing,  {  519;  War- 
velle.  Vendors,  {  468 ;  8  R.  0.  L.  p.  1094. 

Upon  these  principles  and  conclusions,  the 
judgment  and  finding  complained  of  will  be 
reversed  and  set  aside,  and  judgment  for  the 
plaintiff  entered  here. 


(90  W.  Va.  146) 
BLUMBERG   V.  SNYDER.     (No.   4366.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  81,  1922.) 

(SyUdbus  by  ih^  Court,) 

Appeal  and  error  ^=>84(  I )— Circuit  court  nust 
state  that  it  deems  common  pleas  Judgment 
plainly  right  to  make  onler  refusing  writ  of 
error  final  and  reviewable. 

An  order  of  the  circuit  court  of  Kanawha 
county  refusing  to  allow  a  writ  of  error  to  the 
judgment  of  the  court  of  common  pleas  of  that 
couDty  must  state  therein  that  the  judge  there- 
of deems  the  judgment  of  the  court  of  com- 
mon pleas  plainly  right  and  that  he  rejects  the 
application  for  error  on  that  ground,  in  order 
to  make  such  order  final  and  subject  to  appel- 
late process,  as  provided  in  chapter  109,  S  20, 
Acts  1915;  and  if  a  writ  of  error  from  this 
court  has  been  granted  in  the  absence  of  such 
finality  in  the  order,  required  by  said  act,  it 
will  be  dismissed  as  improvidently  awarded. 

Error  to  Circuit  Court,  Kanawha  Cbunty. 

Action  by  D.  M.  Blumberg,  administrator 
of  the  estate  of  Dora  Marovltz,  deceased, 
against  S.  M.  Snyder.  From  a  judgment  of 
the  circuit  court  refusing  to  award  plaintiff 
a  writ  of  error  to  a  final  judgment  of  the 


^=9For  other  eaaas  lee  same  topic  and  KBT-NUHBBR  In  all  Key-Numbered  DigeeU  and  rndezes 


W.Va.)  BLUMBEBG 

(110 

court  of  common  pleas,  plaintiff  brings  error. 
Writ  dismissed  as  improvidently  awarded.     . 

Morton  &  Mohler,  of  Charleston,  for  plain- 
tiff in  error. 

E.  B.  Dyer  and  Morgan  Owen,  both  of 
Charleston,  for  defendant  in  error. 

LIVELY,  J.  This  writ  of  error  prosecut- 
ed by  Blumberg,  administrator,  is  to  a  judg- 
ment of  the  circuit  court  of  Kanawha  coun- 
ty, rendered  on  the  15th  day  of  June,  1021, 
refusing  to  award  to  him  a  writ  of  error  to 
a  final  Judgment  of  the  court  of  common 
pleas  of  Kanawha  county,  rendered  on  May 
24,  1921,  in  an  action  of  assumpsit  in  which 
he  was  plaintiff  and  S.  M.  Snyder  was  de- 
fendant. 

The  action  involved  the  right  of  Blumberg 
as  administrator  of  Marovitz,  deceased,  to 
sell  and  assign  a  contract  of  lease  of  a  cer- 
tain building  made  by  Snyder  to  Marovitz 
in  his  lifetime,  without  first  obtaining  the 
written  consent  of  Snyder,  the  lessor,  waiv- 
ing the  covenants  in  said  lease  against  as- 
signment or  subletting  by  Marovitz,  the  les- 
see. The  lease  provided  that  the  lessee 
should  not  assign  the  lease  nor  sublet  without 
the  consent  of  lessor  in  writing,  under  pen- 
alty of  forfeiture,  and  Snyder  refused  to  give 
consent  to  Blumberg,  the  administrator,  in 
writing  to  a  waiver  of  these  provisions.  In 
order  to  protect  the  interasts  of  the  estate  by 
speedily  converting  the.lease^  together  with 
the  valuable  stock  of  merchandise  in  the 
building  leased,  into  money,  Blumberg  paid 
Snyder,  under  protest,  $1,500,  and  thus  ob- 
tained his  written  consent  and  waiver.  Aft- 
erwards he  began  this  action  to  recover  the 
$1,500  as  paid  without  consideration  deemed 
valuable  in  law.  The  court  of  common  pleas, 
when  plaintiff  rested  his  case,  directed  a  ver- 
dict for  defendant,  which  was  accordingly  re- 
turned, and  judgment  of  nil  capiat  entered 
thereon. 

A  petition  accompanied  by  the  record  was 
afterwards  presented  to  the  judge  of  the 
circuit  court,  praying  for  a  writ  of  error, 
which,  having  been  inspected  and  considered, 
was  refused.    The  order  states: 

"The  coart  •  •  •  is  of  opinioB  to  and 
doth  refuse  to  award  to  the  said  D.  M.  Blum- 
berg, administrator  of  the  estate  of  Dora 
Marovitz,  a  writ  of  error  and  supersedeas  to 
the  judgment." 

• 

As  above  stated,  it  is  from  this  order 
Blumberg  now  prosecutes  this  writ  of  errof . 

We  are  met  at  the  threshold  with  a  chal- 
lenge to  our  jurisdiction  to  entertain  this 
writ.  Chapter  109,  Acts  of  1915,  establishes 
the  court  of  common  pleas  of  Kanawha  coun- 
ty, defines  its  powers  and  duties,  and  section 
20  thereof  prescribes  the  procedure  by  which 
appeals,  writs  of  error,  or  supersedeas  may 
be  obtained,  by  application  to  the  circuit 
court,  thence,  in  case  of  refusal,  to  this  court. 
The  section  reads: 
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"In  a  case  wherein  the  appeal,  writ  of  error 
or  supersedeas  is  to  the  circuit  court  and  the 
court  or  judge  thereof  deems  the  judgment  or 
order  plainly  right,  and  rejects  it  on  this 
ground,  if  the  order  of  rejection  so  state,  no 
further  petition  shall  afterward  be  presented 
for  the  same  purpose,  but  the  petition  and  or- 
der of  rejection  with  transcript  of  the  record 
may  be  presented  to  the  Supreme  Court  of  Ap- 
peals, or  judge  thereof,  in  vacation,  for  an 
appeal  from  said  order  of  rejection,  if  the 
matter  is  one  of  which  said  Supreme  Court 
of  Appeals  has  jurisdiction  and,  if  allowed,  the 
same  proceeding  may  be  had  thereon  as  if 
the  same  was  a  petition  originally  from  the 
circuit  court  of  said  county  to  the  Supreme 
Court  of  Appeals.** 

Courts  of  limited  jurisdiction  are  estab- 
lished under  article  8,  {  19,  of  the  Constitu- 
tion, 'Vith  the  right  of  appeal  to  the  circuit 
court,  subject  to  such  limitations  as  may  be 
prescribed  by  law.*'  And  under  section  12 
of  the  same  article  circuit  courts  ''shall  have 
appellate  jurisdiction  in  all  cases,  civil  and 
criminal,  where  an  appeal,  writ  of  error  or 
supersedeas  may  be  allowed  to  the  judgment 
or  proceedings  of  any  Inferior  tribunal.**  Un- 
der the  Constitution  appellate  proceedings 
from  a  court  inferior  to  a  circuit  court  can 
only  reach  this  court  through  the  circuit 
court,  and  under  such  regulations  as  may  be 
prescribed  by  law.  Robinson  v.  Charleston 
Interurban  Ry.  Co.,  80  W.  Va.  290,  92  S.  B. 
441;  Rosin  Land  Go.  v.  Martin,  81  W.  Ya. 
33,  94  S.  E.  358. 

It  will  be  observed  that  the  order  of  the 
circuit  court  does  not  show  refusal  to  review 
because  the  judge  deemed  the  judgment  of 
the  court  of  common  pleas  plainly  right,  and 
refused  It  on  that  ground — ^an  imi>ortant  pro- 
vision of  the  statute.  That  appellate  pro- 
ceedings can  be  had  only  to  judgments,  or- 
ders, or  decrees  which  are.  final  is  elemen- 
tary. As  long  as  power  to  review,  change, 
or  correct  remains,  there  is  no  finality  to  be 
corrected  by  appellate  process.  The  appel- 
late jurisdiction  of  this  court  in  civil  matters 
is  limited  to  cases  where  the  matter  in  con- 
troversy, exclusive  of  costs,  is  of  greater 
value  or  amount  than  $100  '*wherein  there 
is  a  final  •  •  •  decree  or  order.**  Chap- 
ter-135,  S  1,  Code  (sec.  4981).  A  refusal  to 
grant  the  prayer  of  a  petition  for  error  is 
ordinarily  not  final;  within  the  statutory 
time  allowed  for  appeal  or  error,  the  petition 
may  again  be  presented.  It  is  reasonable  to 
suppose  that  a  court  once  having  refused  er- 
ror would  not  likely  again  consider  another 
application.  But  there  would  be  nothing  to 
prevent.  The  term  of  the  judge  so  refusing 
may  end  and  his  successor  inducted  into  of- 
fice before  limitation  of  time  for  error.  Hid 
action  on  another  application  may  grant  the 
writ  The  statute  quoted  makes  the  order 
refusing  error  final  when  the  judge  deems 
the  judgment  or  order  of  the  court  of  com- 
mon pleas  plainly  right,  and  so  states,  and  in 
terms   prescribes   that  no  further   petitidn 
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shall  afterwards  be  presented  for  the  same 
purpose.  It  then  provides  for  application 
to  this  court  when  such  finality  appears. 
May  not  the  Legislature  also  have  Intended 
that  the  judge  of  the  circuit  court  should  not 
refuse  as  a  matter  of  form,  and  thus  allow 
X>etitioner  to  apply  to  this  court  without 
careful  review  on  his  part,  thus  accentuating 
the  spirit  of  the  constitutional  provision  re- 
quiring appellate  process  from  a  court  of 
limited  jurisdiction  through  the  circuit  court 
in  order  to  reach  the  Supreme  Court?  The 
intent  and  reason  is  that  the  judgment  of 
the  circuit  court  on  the  merits  must  be  ob- 
tained and  stated.  But  we  need  not  enter 
into  speculation  as  to  the  motives  which  ajo 
tuated  the  legislation.  The  statute  clearly 
states  when  and  for  what  reason,  to  be  stat- 
ed in  the  order,  finality  shall  appear  for  pur- 
poses of  further  appellate  proceedings  to  this 
court;  and,  as  before  stated,  this  court  can- 
not review  until  there  is  a  final  decree  or 
order.  Can  we  otherwise  construe  this  stat- 
ute? Is  it  not  so  plain  as  to  preclude  inter- 
pretation? Is  there  any  ambiguity  in  it? 
It  is  a  well-established  rule  of  construction 
that  the  courts  will  not  interpret  that  which 
is  plain  and  has  no  need  of  interpretation. 
Price  ▼.  Harrison.  31  Grat  114. 

''There  is  no  safer  or  better  settled  canon 
of  interpretation  than  that  when  language  is 
clear  and  unambiguons  it  must  be  held  to  mean 
what  it  plainly  expresses.*'  Lewis'  Suther- 
land, Stat.  Const  {  367. 

It  may  be  observed  that  refusal  of  appli- 
cation to  this  court  for  appeal  or  error  is 
not  final,  and  the  application  may  be  re- 
newed before  lixhitation  expires,  unless  the 
court  deems  the  judgment,  decree,  or  order 
complained  of  plainly  right  and  rejects  it  on 
that  ground.  Chapter  135,  $  U,  Code  (sec. 
4991).  This  chapter,  so  far  as  applicable, 
governs  proceedings  for  writ  of  error  from 
the  court  of  common  pleas  to  the  circuit 
court  of  Kanawha  county.  See  section  18, 
c.  109,  Acts  1915. 

Our  conclusion  is  to  dismiss  the  writ  as 
improvidently  awarded. 

Writ  of  error  dismissed. 


(90  W.  Va.  149) 

TRUSLOW  V.  PAYNE,  Director  General  of 

Railroads. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  31,  1922.) 

(Syllahu$  hy  the  CourtJ 

Former  case  followed. 

A  case  in  which  writ  of  error  is  dismissed 
as  improvidently  awarded  for  reasons  stated 
in  Blumbeig,  Adm'r,  r.  Snyder,  110  S.  B.  544, 
this  day  decided. 

Error  to  Circuit  Court,  Kanawha  County. 


Action  by  T.  R  Truslow  against  John  Bar* 
ton  Payne,  Director  General  of  Railroads,  In 
the  court  of  c<Hnmon  pleas  of  Kanawba 
county.  Application  to  the  circuit  court  wae 
made  for  writ  of  error,  and  the  original  pe- 
tition is  indorsed,  "Writ  refused,"  and  tlie 
defendant  brings  error.     Writ  dismissed. 

W.  N.  King,  of  Columbus,  Ohio,  and  Leroy 
Allebach,  of  Charleston,  for  plaintiff  in  er- 
ror. 

M.M.Robertson  and  COmrles  J. Van  Fleet* 
both  of  Charleston,  for  defendant  in  error. 

lilVEIiY,  J.  This  case  involves  damages 
claimed  by  plaintiCF  from  defendant  railway 
for  negligently  killing  his  cows  on  its  rail- 
way tracks.  Verdict  and  judgment  was  for 
plaintiff  for  the  sum  of  $310,  July  13,  1920, 
in  the  court  of  comm<m  pleas  of  Kanawha 
county.  Application  for  writ  of  error  was 
duly  made  to  the  circuit  court  of  Kanawha 
county,  but  the  printed  record  does  not  dis- 
close what  action  was  taken  thereon  by  the 
judge.  By  inspection  of  the  original  petition 
we  find  an  indorsement  on  the  back  thereof: 
"Writ  refused.    A.  P.  H.  7/16/21." 

No  order  of  record  appears  to  have  been 
made  by  the  circuit  court  in  disposing  of 
this  petition;  and  for  reasons  stated  in  the 
opinion  in  Blumberg,  Admr..  v.  Snyder,  110 
S.  E.  544,  this  day  handed  down,  we  are  of 
the  opinion  that  this  writ  of  error  has  been 
Improvidently  awarded,  and  it  will  be  dis- 
mi.'^od  for  that  reason. 

Writ  of  error  dismissed* 


(90  W.  Va.  155) 

VIRGINIAN  POWER  CO.  v.  BROTHERTON 
et  aJ.     (No.  4381.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  81,  1922.) 

(8yUahu9  hy  ih^  ChurtJ 

I.  Evidence  <&=»488,  501(7),  568(4)— Opinion 
evidenoe  as  to  value  of  land  eondemned  based 
on   hearsay   Incompetent,   but  oompetent  if 
witnesses  have  personal  knowledge. 
In  a  proceeding  to  condemn  land  for  the 
use   of  a   public  service   corporation,   opinion 
evidence  of  a  witness  based  solely  on  what  oth- 
ers may  have  told  him  of  offers  made  for  other 
lands  and  what  they  may  have  told  him  con- 
cerning the  land  involved,  is  incompetent  and 
should    be    rejected.      Such    opinion    evidence 
must  be  based  on  some  knowledge  of  the  wit- 
ness himself  and  not  on  what  he  may  have 
gleaned  from  information  from  others.    But  if 
a  witness  have  some  personal  knowledge  of  the 
land   to   be   taken,  its  location,  fertility,   and 
adaptability  to  agriculture,  etc.,  he  may  give  his 
opinion,    its    weight    and   credibility    being   a 
question  for  the  jury. 
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2.  Evidence  ^s>l42(2)--Eviileiioe  of  sales  of 
lands  of  similar  character  not  In  Immediate 
vicinity  may  be  considered  In  fixing  value  of 
land. 

Evidence  of  the  sales  of  other  lands  of 
similar  character,  though  not  in  the  immediate 
Yicinity  of  the  land  to  be  taken,  may  have 
some  bearing  on  the  question  of  the  value  of 
the  land  to  be  taken,  and  may  when  given  in 
evidence  be  considered  by  the  jury  in  estimat- 
ing the  value  of  such  land. 

3.  Eminent  domain  ^==>224»Veritlot  In  excess 
of  highest  value  fixed  by  witnesses  should  be 
set  aside  as  exoesslve. 

The  verdict  of  a  jury  in  such  proceeding, 
which  includes  as  compensation  for  the  actual 
acreage  taken  an  amount  far  in  excess  of  the 
highest  value  per  acre  placed  thereon  by  wit- 
nesses, is  excessive  and  should  be  set  aside 
on  that  ground. 

4.  Eminent  domain  <=:»222(5)»lnstructlon  to 
consider  every  ciroumstanoe  affecting  value 
of  land  held  erroneous. 

An  instruction  to  the  jury,  otherwise  prop- 
er, defining  the  true  measure  of  damages  in  a 
condemnation  proceeding,  but  telling  the  jury 
they  may  in  ascertaining  the  amount  of  damag- 
es consider  every  circumstance,  present  or 
future,  which  affects  its  then  value,  is  calculat- 
ed to  mislead  the  jury  and  as  authorizing  mere- 
ly speculative  and  indeterminate  damages. 

5.  Eminent  domain  (S==9222( I)— Instruction 
that  applicanfs  right  to  occupy  entire  right 
of  way  taken  may  properly  be  considered  in 
estimating  damages  held  proper. 

An  instruction  telling  the  jury  that  in  esti- 
mating the  damages  in  such  a  case  they  should 
take  into  consideration  the  fact  ihat  the  appli- 
cant would  be  entitled  to  occupy  the  entire 
right  of  way  taken  then  and  thereafter  in  the 
extension  and  operation  of  its  plant  and  lines 
thereover,  was  properly  submitted  to  the  jury. 

6.  Eminent  domain  ^=s>222(5)— instruction 
that  nothing  oouid  be  allowed  as  damages  to 
remainder  of  land  when  right  of  way  only 
was  taken   held  properly  refused. 

An  instruction  on  behalf  of  the  applicant 
which  would  have  told  the  jury  that  when  only 
a  right  of  way  less  than  a  fee  is  to  be  taken 
they  could  not  allow  anything  by  way  of  dam- 
ages to  the  residue  of  the  land,  was  rightfully 
rejected  by  the  trial  court. 

Error  from  Circuit  Court,  Kanawha 
County. 

Proceedings  by  the  Virginian  Power  Com- 
pany against  W.  T.  W.  Brotherton  and  others 
to  condemn  land.  Judgment  fear  defendants, 
and  plaintiff  brings  error.  Reversed  and 
remanded  for  new  trial. 

Payne,  Minor  &  Bouchelle,  of  Charleston, 
for  plaintiff  in  error. 

D.  W.  Taylor  and  Morton  &  Mohler,  aU  of 
Charleston,  for  defendants  in  error. 

MILLER,  J.  In  a  proceeding  begun  by 
plaintiff  to  condemn  a  right  of  way  for  a 
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high  power  transmission  line  through  defend- 
ants' land  and  to  have  the  damages  assessed 
therefor,  the  coomilssioners  awarded  the  de- 
fendants for  the  right  of  way,  less  than  a  fee, 
taken  and  damages  to  the  residue,  the  sum 
of  $140.00,  but  cm  exceptions  taken  to  their 
award,  the  amount  was  increased  by  the 
verdict  of  a  jury  to  $1,000.00. 

The  proposal  of  the  plaintiff  was  to  take, 
not  the  fee,  but  a  mere  easement  or  right  of 
way  over  a  strip  55  feet  wide  and  1040  feet 
in  length,  with  right  to  defendants  to  use  the 
land  covered,  not  in  use  by  petitioner,  for  all 
purposes  of  grazing  and  cultivation,  the 
wires  to  be  supported  by  steel  towers  twelve 
feet  by  thirty  inches,  the  height  fifty-four 
feet,  and  the  wires  to  be  strung  above  the 
ground  about  forty  feet.  The  land  is  gen- 
erally rough  hill  land,  there  being  only  about 
two  acres  of  what  may  be  called  bottom  land 
in  the  entire  boundary  of  ninety-seven  and 
one-half  acres,  located  in  Kanawha  County, 
which  was  purchased  by  defendants  in  1917, 
at  the  price  of  $3,000.00,  mostly  on  time  pay- 
ments running  over  a  period  of  nine  years. 
The  entire  acreage  covered  by  the  right  of 
way  aggregates  1.34  acres. 

In  the  first  place  the  plaintiff  would  have 
us  reverse  the  judgment  below  upon  the  fol- 
lowing grounds :  (1)  That  certain  evidence  of 
defendants'  witnesses  was  incompetent,  (2) 
that  the  evidence  of  these  witnesses  was 
based  mainly  on  hearsay  as  to  the  market 
value  and  sales  of  land  In  the  same  com- 
munity, (3)  that  such  market  values  were 
based  on  sales  made  two  years  prior  to  the 
date  of  the  present  suit,  of  land  located  near 
Nitro,  the  site  of  the  great  powder  plant  of 
the  United  States  built  during  the  world 
war,  and  since  sold  and  abandoned  for  that 
purpose. 

[1]  As  applied  to  the  evidence  and  the 
witnesses  for  the  defendants  we  do  not  think 
the  grounds  for  rejecting  the  evidence  are 
well  founded.  The  evidence  does  not  show 
that  there  had  been  many  sales  of  land  in 
the  Immediate  vicinity  of  defendants'  land, 
so  as  to  test  the  actual  market  value  of  their 
land.  It  is  conceded  that  values  were  some- 
what stimulated  by  the  activities  about 
Nitro,  and  the  town  of  Dunbar,  between  it 
and  the  city  of  Charleston.  Defendants'  wit- 
ness, Lanham,  from  whom  they  purchased 
the  land  in  1917,  and  who  knew  this  land 
and  the  surrounding  lands  and  knew  of  the 
sales  of  one  or  two  farms  in  the  neighbor- 
hood, gave  it  as  his  opinion  that  the  defend- 
ants' land  immediately  before  the  taking 
was  worth  $75.00  per  acre,  and  immediately 
afterwards  that  its  value  was  not  over 
$30.00  per  acre.  W.  T.  W.  Brotherton,  one  of 
the  defendants,  who  resided  on  the  land  for 
a  time  after  its  purchase  from  Lanham,  was 
acquainted  with  the  value  of  lands  in  that 
vicinity,  and  knew   of  some  sales,  though 
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nearer  to  Nltro  or  Dunbar  than  his  land  and 
of  greater  value  on  that  account,  yet  gave  it 
as  his  opinion  that  his  land  was  worth 
$125.00  per  acre  Just  before  the  invasion  by 
plaintiff,  and  thereafter  that  it  was  not  worth 
over  ^0.00  per  acre.  He  did  not  place  his 
Judgment  as  to  value  on  prior  or  subsequent 
sales  alone.  He  had  knowledge  of  the  land 
and  of  other  lands  and  of  their  situation, 
and  apparently  put  his  Judgment  on  this 
knowledge,  unlike  B.  B.  Brotherton,  who 
seemed  to  base  his  opinion  on  offers  made 
for  defendants'  land,  what  others  had  told 
him  of  their  lands,  and  what  they  said  they 
had  sold  their  lands  for.  Opinion  evidence 
of  this  character  is  not  admissible,  of  course. 
10  B.  G.  L.  956.  But  a  witness  acquainted 
with  the  land  and  its  situation  and  the 
character  of  the  soil  and  adaptability  to 
particular  purposes  may  give  his  opinion 
as  to  its  value.  He  is  not  and  need  not 
be  regarded  as  an  expert,  but  his  evidence 
is  competent,  though  Its  weight  and  credibility 
belong  to  the  Jury.  Cincinnati  Gas  Trans- 
portation Go.  V.  Wilson,  70  W.  Va.  157,  162, 
73  S.  E.  306;  Buckhannon  &  Northern  Bail- 
road  Co.  V.  Great  Scott  Coal  &  Coke  Co., 
75  W.  Va.  423,  444,  83  S.  E.  1031.  And  what 
we  have  said  respecting  the  evidence  of 
particular  witnesses  applies  of  course  to  the 
evidence  of  all  other  witnesses  relating  to 
value.  A  witness  must  in  such  cases  of 
course  be  qualified  in  some  degree  to  speak, 
otherwise  his  evidence  is  worthless  and  in- 
competent. 

[2]  We  find  with  respect  to  the  evidence  of 
defendants'  witnesses  as  to  other  sales  of 
lands  not  in  the  immediate  vicinity  of  de- 
fendants' land,  such  as  the  Thatcher  farm, 
the  Dr.  McQue^i  land,  and  the  Bichardson 
land,  much  of  it  was  admitted  without  ob- 
jection, and  the  witnesses  cross-examined  on 
the  subject  While  such  evidence  may  not 
have  been  entitled  to  much  weight  with  the 
Jury,  it  related  to  lands,  some  of  them  of 
similar  character  and  not  too  remote  from 
defendants'  land,  as  to  be  wholly  immaterial. 
This  evidence  did  not  fall  within  the  rule  of 
Bailroad  Co.  v.  Great  Scott  Coal  &  Coke  Co., 
supra,  condemning  evidence  of  the  value  of 
town  lots  admitted  for  comparison  with  the 
value  of  land  in  the  country  taken  for  rail- 
road purposes. 

[3]  The  principal  ground  relied  on  for  re- 
versal is  that  the  verdict  and  Judgment  are 
excessive,  considered  in  the  light  of  the  evi- 
dence and  the  special  finding  of  the  Jury  on 
interrogatories  submitted  to  them  on  the 
application  of  the  plaintiff.  The  very  highest 
estimate  of  the  value  of  the  defendants'  land 
per  acre  was  by  the  defendant  W.  T.  W. 
Brotherton,  who  placed  it  at  $125.00  per  acre. 
No  one  valued  it  at  a  greater  price.  Accord- 
ing to  their  answers  to  these  interrogatories, 
the  Jury  included  in  their  verdict  seven  hun- 
dred dollars  for  the  1.34  acres  covered  by  the 
right  of  way;  one  hundred  and  fifty  dollars 


for  the  trees  taken  therefrom,  being  eight  to 
ten  in  all ;  and  one  hundred  and  fifty  dollars 
as  damages  to  the  residue  of  the  land  not 
taken.  As  these  three  items  cover  all  the 
damages  to  which  the  owners  of  the  land 
were  entitled,  it  is  apparent  that  the  amount 
found  as  the  value  of  the  land  or  easement 
less  than  a  fee,  is  not  supported  by  the 
evidence  and  renders  the  verdict  grossly  ex- 
cessive. The  highest  value  placed  on  the 
trees  destroyed  was  ten  dollars  each,  or  in 
all  eighty  to  one  hundred  dollars,  but  the 
Jury  allowed  one  hundred  and  fifty  dollars. 
True,  one  of  the  owners  said  the  taking  of 
the  trees  would  in  time  possibly  destroy  the 
lateral  support  or  the  land  on  the  hillside 
and  cause  it  to  slide;  but  was  not  this 
speculative  in  character,  depending  on  a 
mere  possibility?  The  other  item,  one  hun- 
dred and  fifty  dollars  damages  to  the  resi- 
due of  the  land,  was  the  sum  total  which  the 
Jury  allowed  as  damages  to  the  residue  of 
the  land.  It  was  this  damage  that  the  own- 
ers sought  to  magnify,  because  of  the  close 
proximity  of  the  right  of  way  to  the  house, 
barn  and  other  outhouses,  the  line  of  the 
right  of  way  being  within  about  four  feet  of 
the  barn.  The  barn  was  according  to  the  evi- 
dence old  and  very  much  run  down,  and  was 
covered  by  a  patched  up  roof  of  different 
materials.  The  evidence  shows  that  the 
wires  were  carried  by  steel  towers,  and  that 
as  they  passed  the  barn  and  other  buildings 
were  far  above  them  on  the  hillside.  One  of 
the  elements  of  damages  relied  on  by  the 
defendants  was  the  possibility  of  the  towers 
and  wires  being  blown  down  and  falling  on 
the  buildings  or  persons  and  animals  of  de- 
fendants. But  many  authorities  say  that 
such  elements  of  damages  are  too  speculative 
and  remote  to  be  considered  in  a  condemna- 
tion proceeding.  True,  there  are  some  deci- 
sions, as  on  most  questions,  to  the  contrary. 
20  C.  J.  790,  I  241-g.  The  Jury  however  must 
be  regarded  as  having  taken  these  matters 
into  consideration,  as  there  was  some  evi- 
dence .admitted  on  this  subject,  when  find- 
ing the  damages  for  the  residue  of  the  farm. 
[4]  The  instructions  to  the  Jury  given  on 
behalf  of  the  defendants  are  made  the  sub- 
ject of  other  errors  relied  on.  Of  these  num- 
ber one,  which  undertook  to  define  the  true 
measure  of  damages,  was  too  broad  in  so 
far  as  it  told  the  Jury  that — 

"In  ascertaining  said  damages  the  jury  may 
consider  every  circumstance,  present  and  fu- 
ture, which  affects  its  then  value." 

Of  course  the  Jury  could  not  lawfully  In- 
clude speculative  damages,  but  only  those 
damages  which  would  naturally  fiow  from 
the  proper  and  careful  operation  of  the 
plaintifTs  property.  This  instruction  .  ^ras 
misleading  and  should  have  been  modified  to 
meet  the  law  applicable  to  the  case. 

Instruction  number  two,  rejected,  was 
properly   rejected,   because  It   would  have 
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told  the  Jury  they  might  properly  include 
BpeculatiTe  damages  in  their  verdict,  and 
that  though  there  was  no  standard  by  which 
to  ascertain  them,  they  might  and  should 
add  something  therefor  in  their  verdict. 

[5]  Instruction  number  three  properly  told 
the  jury  that  in  fixing  the  damages  to  which 
tbe  defendants  were  entitled,  they  should 
take  into  consideration  the  fact  that  plaintiff 
would  be  entitled  to  occupy  the  entire  right 
of  way  then  and  thereafter  in  the  extension 
and  operation  of  its  plant  and  its  lines 
through  defendants*  property.  Instruction 
number  four  was  to  the  same  effect  and  was 
properly  given  in  the  charge  to  the  jury. 

[6]  Lastly,  it  is  complained  that  the  trial 
court  erroneously  rejected  the  applicant's 
instructions  numbers  one  and  two.  Both 
would  have  told  the  jury  that  they  should 
not  include  in  their  verdict  anything  as 
damages  to  the  residue  of  the  land  not 
covered  by  the  right  of  way  or  easement 
taken.  These  of  course  were  properly  re- 
jected, according  to  the  holding  of  Cincinnati 
Ous  Company  v.  Wilson,  supra,  wholly  neg- 
ativing these  propositions. 

Because  of  the  errors  committed  on  the 
trial  we  must  reverse  the  judgment  and 
award  tlie  plaintiff  a  new  trial,  and  it  will 
be  80  ordered. 


(110  S.B.) 

3.  Evidence  ^=>3l7(2)~Hearsay  evidence  of 
employees  of  shipper  held  Incompetent  in  ac- 
tion for  loss  of  goods. 

The  testimoliy  of  employees  of  a  shipper 
of  goods  as  to  what  other  employees  have  re- 
ported to  them  in  regard  to  goods  delivered 
to  a  carrier,  nnaccompanied  by  any  evidence 
of  those  having  knowledge  of  the  actual  deliv* 
ery  thereof  to  the  carrier,  is  incompetent  and 
should  be  rejected  on  the  trial  of  an  action 
against  the  carrier  for  loss  or  miscarriage  of 
the  goods. 


(90  W.  Va.  161) 
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Jan.  31, 1922.) 

(Syllabus   hy   the   Court.) 

1.  Depositions  ^=:>56 (6)— Notice  to  Joint  stock 
association  liy  service  upon  auditor  held  In- 
sufficient. 

Notice  to  a  joint  stock  association,  not  in* 
corporated,  nor  having  complied  with  the  stat- 
ute of  this  state  relating  to  nonresident  corpo- 
rations doing  business  in  this  state,  to  take  dep- 
ositions, served  upon  or  accepted  by  the  audi- 
tor as  attorney  in  fact,  not  appointed  by  such 
association,  amounts  to  no  notice,  and  deposi- 
tions taken  solely  upon  such  notice  and  without 
appearance  should  be  suppressed. 

2.  Evidence  C=>370 (4)*— Unidentified  receipts 
by  express  company  held  incompetent  In  ac- 
tion for  loss  of  goods. 

Papers  purporting  to  be  receipts  by  an  ex- 
press company  for  goods  to  be  transported,  but 
not  identified  in  any  way  as  the  receipts  of  the 
carrier  or  executed  by  it  or  its  agent  or  one  in 
charge  of  its  business,  are  not  competent  evi- 
dence to  go  to  the  jury  on  the  question  of  the 
actual  delivery  of  the  goods  to  the  carrier,  so  as 
to  charge  it  with  the  loss  or  miscarriage 
thereof. 


4.  Trial  ^=9 1 58  —  Exclusion  of  evidence  of 
plaintiff  held  properly  denied  where  partly 
competent  though  alone  insufRclent  to  Justify 
verdict. 

A  motion  to  exclude  all  the  evidence  of 
plaintiff  when  some  of  it  is  competent  and  le- 
gal, though  not  alone  sufficient  to  justify  a 
verdict  in  his  favor,  should  be  overruled  if  it 
appears  that  sufficient  evidence  probably  ex- 
ists, but  by  some  misapprehension  of  law  the 
plaintiff  has  omitted  to  produce  existing  evi- 
dence sufficient  to  make  out  his  case  before 
the  jury,  and  he  should  by  some  appropriate 
method  be  given  an  opportunity  to  supplement 
the  evidence  adduced  by  existing  evidence  nec- 
essary to  support  a  verdict  and  judgment  in  his 
favor. 

Error  to  Circuit  Court,  Kanawha  County. 

Action  hy  the  Wood  rum  Home  Outfitting 
Company  against  the  Adams  Express  Com- 
pany, brought  before  a  justice.  Judgment 
for  plaintiffs  was  afi9rmed  on  appeal  to  the 
intermediate  court,  and  after  denial  of  an 
appeal  by  the  circuit  court  an  appeal  was 
awarded  by  the  Supreme  Court,  and  defend- 
ant brings  error.  Reversed  and  remanded, 
with  directions. 

Fitzpatrick,  Campbell,  Brown  &  Davis,  O. 
W.  Strickling,  and  R.  D.  Campbell,  all  of 
Huntington,  for  plaintiff  in  error. 

John  A.  Parson  and  J.  Raymond  Gordon, 
both  of  Charleston,  for  defendant  in  error. 

MILLER,  J.  In  an  action  begun  l>efore  a 
justice  for  the  value  of  goods  alleged  to 
have  been  lost  in  transit,  plaintiffs  in  the 
justice's  court  and  again  on  appeal  in  the 
Intermediate  Court  of  Kanawha  County,  ob- 
tained a  judgment  against  defendant,  the 
judgment  on  the  appeal  being  for  $282.65, 
instead  of  $232.01,  the  amount  of  the  judg- 
ment rendered  by  the  justice.  The  circuit 
court  having  denied  defendant  an  appeal, 
an  appeal  was  awarded  It  by  this  court,  to 
test  the  correctness  or  Incorrectness  of  the 
rulings  and  judgments  complained  of. 

The  first  of  the  points  of  error  assigned 
is  the  denial  of  defendant's  motions  to 'sup- 
press the  depositions  of  the  witnesses  J.  R. 
Pugh,  Mrs.  A.  M.  Welford,  and  Arthur  F. 
Hawkins ;  the  depositions  of  the  first  two  of 
these  witnesses  showing  non-delivery  of  two 
shipments  from  plaintiffs  to  them,  and  the 
latter  showing  delivery  to  defendant  of  a  con- 
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signment  of  goods  to  plaintiffs  in  September, 
1917. 

[1]  The  grounds  of  tlie  motions  to  suppress 
were  the  want  of  legal  and  proper  notice  to 
defendant  of  the  taking  of  these  three  sets 
of  depositions.  The  only  notices  attached  to 
these  depositions  were  two  acceptances  of  J. 
S.  Darst,  Auditor,  and  an  acknowledgment 
signed  by  him  that  notice  had  been  served 
on  him.  These  motions  were  supported  by 
the  affidavit  of  C.  W.  Strickling,  attorney  for 
defendant,  to  the  effect  that  defendant  was 
not  and  never  had  been  a  corporation,  but 
was  an  unincorporated  association  of  indi- 
viduals, naming  the  persons,  that  as  such  it 
had  never  complied  with  the  laws  of  West 
Virginia  witli  reference  to  non-resident  cor- 
porations doing  business  in  this  state,  and 
that  it  was  a  joint  stock  association  in  the 
hands  of  the  persons  named  as  trustees,  and 
that  since  July  1,  1918,  it  had  not  done  any 
business  in  this  state.  Moreover,  the  pro- 
cess and  pleadings  show  that  defendant  was 
sued  as  a  joint  stock  association,  and  not  as 
a  corporation.  No  evidence  was  offered  by 
plaintiffs  to  controvert  the  facts  alleged  In 
the  affidavit.  We  think  the  motions  should 
have  prevailed,  and  that  the  trial  court  erred 
in  overruling  them.  The  depositions  related 
to  vital  issues  in  the  case,  namely,  the  de- 
livery to  and  nondelivery  of  the  goods  by 
defendant;  and  defendant  was  entitled  to 
legal  and  proper  notice.  Tlie  process  brlnc:- 
Ing  the  suit  was  served  by  an  officer  on  the 
agent  in  charge  of  defendant's  office  in  Kana- 
wha County ;  and  it  Is  difficult  to  understand 
why  the  notices  to  take  depositions  were  not 
served  In  the  same  way,  or  on  counsel  of 
record  for  the  defendant,  which  would  have 
been  lawful.  Section  36,  c.  50,  and  section 
3,  c.  121,  of  the  Code  (Code  1913,  {§  2590, 
4723).  The  only  authority  of  the  auditor 
relating  to  process  and  notice  relates  to 
corporations  which  are  corporations  in  fact 
and  are  doing  business  In  this  state.  Section 
24a  (1),  c.  54.  of  the  Code  (Code  Supp.  1918, 
§  2918);  Leiter  v.  Fire  Engine  Co.,  86  W. 
Va.  599,  104  S.  E.  56;  Vance  v.  Pullman  Co. 
(C.  C.)  160  Fed.  707. 

[2]  The  second  point  of  error  is  that  the 
trial  court  erroneously  admitted  in  evidence 
over  defendant's  objection  certain  papers 
purporting  to  be  receipts  of  the  defendant 
for  the  goods  alleged  to  have  been  lost  or 
unaccounted  for.  While  these  papers  were 
written  on  printed  blanks  such  as  are  usual- 
ly used  by  express  companies,  they  were  in- 
troduced in  connection  with  the  evidence  of 
plaintiffs'  clerk,  who  had  not  delivered  the 
goods  to  the  express  company,  nor  packed 
them,  and  did  not  know  anything  about  the 
contents  of  the  packages  except  as  reported 
to  him.  All  he  knew,  if  he  knew  anything, 
was  whflt  he  said  plaintiffs'  books  showed, 
and  that  the  drayman  who  was  supposed  to 
have  transferred  the  goods  from  plaintiffs' 


place  of  business,  had  returned  the  receipts 
to  plaintiffs.  There  was  no  attempt  to  other- 
wise identify  these  receipts  with  the  receipts, 
if  any,  actually  given;  nor  was  there  any 
proof  of  the  agency  of  the  persons  whose 
names  were  signed  to  the  receipts,  or  that 
the  persons  were  at  the  time  in  charge  of 
defendant's  place  of  business.  Nor  was  there 
any  proof  of  the  circumstances  or  manner  of 
conducting  the  business  of  defendant.  In- 
struments of  this  kind  do  not  prove  them- 
selves, nor  the  agency  of  the  persons  signing 
them.  They  must  be  Identified  as  genuine; 
and  the  agency  proven  independently  of  the 
papers  themselves,  as  in  the  case  of  other 
writings.  Fielder  r.  Camp  Construction  Co., 
63  W.  Va.  450,  60  S.  B.  402;  WllUamsport 
Hardwood  Lumber  Co.  v.  B.  &  O.  R.  R.  Co., 
71  W.  Va.  741,  77  S.  E.  333.  And  this  rule  of 
evidence  applies  with  equal  or  greater  force 
to  bills  of  lading,  when  offered  In  evidence. 
Hill  V.  Adams  Express  Co.,  74  N.  J.  Law, 
338,  68  Ati.  94 ;  W.  R.  Morris  &  Co.  v.  South- 
ern Shoe  Co.,  44  Tex.  Civ.  App.  488,  99  S.  W. 
178;  Cunard  S.  S.  Co.  v.  Kelley  et  al.,  116 
Fed.  678,  53  C.  C.  A.  310;  22  C.  J.  929; 
Southern  Express  Co.  v.  Hill,  81  Ark.  1,  98 
S.  W.  371. 

[3]  A  third  point  Is  that  the  court  er- 
roneously allowed  the  witnesses  Gentry  and 
Garnett  to  give  evidence  of  the  contents  of 
the  outgoing  shipments,  which  as  to  them 
was  for  the  most  part  hearsay.  Of  course 
what  other  employees  Informed  them  as  to 
the  contents  of  the  packages  of  which  they 
had  no  personal  knowledge,  was  not  evi- 
dence. However  they  gave  evidence  of  the 
manner  of  doing  business,  that  shipments 
were  reported  to  them  by  other  employees 
charged  with  such  duties,  and  were  deliver- 
ed to  the  drayman,  facts  as  to  which  they 
might  properly  testify ;  but  these  facts  would 
amount  to  nothing  unless  connected  with 
proof  of  the  actual  delivery  of  the  goods  to 
the  defendant  and  receipt  on  its  behalf  by 
authorized  agents. 

[41  The  next  two  correlative  points  relied 
on  are  that  the  trial  court  erred  in  over- 
ruling defendant's  motions  to  strike  out  all 
the  evidence  of  the  plaintiffs  and  direct  a 
verdict  for  it,  and  to  set  aside  the  verdict 
and  enter  an  order  of  dismissal. 

Not  all  of  plaintiffs'  evidence  was  lmproi>- 
er.  But  as  we  have  indicated,  much  of  it, 
especially  the  depositions,  was  Improper  and 
should  have  been  excluded.  But  all  that  re- 
mained was  insufficient  to  sustain  a  verdict 
for  plaintiffs.  Here,  however,  we  can  see 
that  sufficient  evidence  may,  and  likely  does 
exist,  and  which,  If  produced,  would  entitle 
plaintiffs  to  a  recovery.  Should  we  then,  as 
requested,  on  reversing  the  judgment,  dis- 
miss the  action  without  giving  plaintiffs  an 
opportunity  to  make  out  their  case  if  they 
can  do  so?  Such  Is  not  the  practice  when, 
as  in  this  case,  there  has  been  by  misappre- 
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henslon  of  law  an  omission  to  deduce  exist- 
ing evidence  to  make  out  a  case.  LaBelle 
Iron  Works  v.  Quarter  Savings  Bank,  74  W. 
Va.  569,  82  S.  E.  614 ;  Cook  v.  Raleigh  Lum- 
ber Co.,  74  W.  Va.  503,  82  S.  E.  327;  Peabody 
Ins.  Co.  V.  Wilson,  29  W.  Va.  528,  2  S.  E. 
888;  Schwenck  v.  Hess,  84  W.  Va.  Ill,  99 
S.  E.  255;  Harrison  v.  Harman,  85  W.  Va. 
538,  545,  102  S.  E.  224.  So  we  must  overrule 
this  point  of  error  also. 

It  follows  as  a  necessary  conclusion  that 
the  last  point  of  error,  namely,  the  refusal 
of  the  trial  court  to  set  aside  the  verdict 
and  award  defendant  a  new  trial,  must  be 
aflarmed.  We  have  decided  that  plaintiffs 
by  legal  and  competent  evidence  failed  to 
make  out  a  prima  facie  case  in  the  several 
particulars  indicated,  and  that  the  Judgment 
must  be  reversed,  the  verdict  set  aside,  and 
the  defendant  awarded  a  new  triaL 


(90  W.  Va.  150) 

CITY  OF  CHARLESTON  ex  rel.  PECK  v. 
DAWSON  et  al.     (No.  4402.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  31, 1922.) 

(ByHabu9  by  the  Court,) 

f.  Weapons  <=:»I8(2)— Presumption  that  dis- 
eharge  of  revolver  In  hands  of  officer  was 
negligent  rebutted. 

Where  a  revolver  in  the  hands  of  an  officer 
is  discharged  and  inflicts  an  injury  upon  anoth- 
er, there  is  a  presumption  that  the  discharge 
of  the  weapon  resulted  from  the  negligence  of 
the  party  having  it  in  his  possession  and  under 
his  control,  which  •  presumption  may  be  over- 
come by  showing  that  he  was  justified  in 
wounding  the  injured  party  in  order  to  accom- 
plish a  lawful  arrest,  or  in  defense  of  his  own 
person,  or  by  evidence  showing  that  the  weap- 
on was  discharged  as  a  result  of  the  interfer- 
ence of  some  independent  outside  agency. 

2.  Weapons  ^s»l8(2)  ~  Whether  revolver  in 
hands  of  officer  was  discharged  by  negligence 
or  accident  held  for  Jury. 

In  an  action  for  damages  resulting  from 
an  injury  inflicted  by  the  discharge  of  a  revolver 
in  the  bands  of  an  officer,  where  it  appears 
that  the  officer  was  not  justified  in  shooting  in 
order  to  accomplish  a  lawful  arrest,  or  in  self- 
defense,  it  is  error  to  instruct  the  jury  to  find 
for  the  defendant  simply  upon  a  showing  that 
the  weapon  may  have  been  discharged  by  some 
third  party  coming  in  contact  with  it  or  the 
officer  in  whose  possession  it  was.  It  is  for  the 
jnry  to  determine  whether  the  discharge  of  the 
weapon  resulted  from  that  cause  upon  the 
whole  evidence  produced,  or  was  the  result  of 
the  negligence  of  the  officer,  evidence  of  which 
negligence  is  afforded  by  the  discharge  of  the 
weapon  under  the  circulnstancs. . 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  the  City  of  diarleston,  on  the 
relation    of   Elijah    Peck,    against   Howard 


Dawson  and  Mose  Pushlcin.  Judgment  for 
defendants  on  a  directed  verdict,  and  plfiin- 
tlff  brings  error.  Reversed,  and  remanded 
for  a  new  trial. 

D.  li.  Salisbury  and  Charles  J.  Van  Fleet, 
both  of  Charleston,  for  plaintiff  in  error. 

Leo  Loeb  and  Henry  S.  Cato,  both  of 
Charleston,  for  defendants  in  error. 

RITZ,  J.  In  this  action,  brought  for  the 
purpose  of  recovering  damages  for  the  death 
of  Edwin  Peck,  resulting  from  the  alleged 
negligent  discharge  of  a  pistol  In  the  hands 
of  the  defendant  Dawson,  a  judgment  was 
rendered  ux)on  a  directed  verdict  in  favor  of 
the  defendant,  to  review  which  this  writ  of 
error  is  prosecuted.. 

The  defendant  Dawson  was  a  police  lieu- 
tenant of  the  city  of  Charleston.  On  the 
evening  of  the  20th  of  May,  1917,  upon,  a 
complaint  made  before  the  police  judge  of 
said  city,  a  warrant  was  Issued  for  the  arrest 
of  Edwin  Peck  upon  a  charge  of  unlawfully 
and  feloniously  assaulting  one  Mary  Scarbro, 
and  placed  in  the  hands  of  the  chief  of  police 
of  said  city  for  execution.  It  appears  that 
the  chief  of  police  gave  this  warrant  to  a  po- 
lice officer  by  the  name  of  Chapman  for  the 
purpose  of  executing  it,  and  information  hav- 
ing been  conveyed  to  the  police  officers  that 
Peck  was  a  dangerous  man,  the  defendant 
Dawson  and  Police  Officer  Taylor  accom- 
panied Chapman  to  make  the  arrest  They 
were  also  accompanied  by  a  man  by  the 
name  of  Lanham,  who  was  not  connected 
with  the  police  department  of  tie  city,  but 
is  said  In  the  evidence  to  have  been  a  deputy 
sheriff.  Because  Dawson  was  his  superior 
officer.  Chapman  turned  the  warrant  over 
to  Dawson,  and  the  three  officers,  together 
with  Lanham,  got  into  the  patrol  wagon, 
which  was  driven  by  a  man  by  the  name  of 
Farrell  to  the  place  where  Peck  lived.  When 
they  got  there  they  found  a  young  lady  in 
the  front  room,  and  upon  making  inquiry  of 
her  as  to  whether  or  not  Peck  lived  there 
she  informed  them  that  he  did,  and  that  he 
was  in  a  back  room,  which  she  indicated  to 
the  officers;  that  he  was  armed,  and  had 
declared  his  purpose  to  resist  arrest.  The  of- 
ficers then  went  to  the  door  of  this  room, 
and,  finding  it  locked  on  the  inside,  broke  it 
open.  When  they  entered  they  found  the 
room  vacant.  Being  satisfied  that  Peck  was 
not  on  the  premises,  Dawson  decided  to  leave 
Officer  Chapman  at  the  house  for  the  purpose 
of  arresting  Peck  when  he  returned.  Officer 
Taylor  also  remained  with  Chapman,  as  did 
Lanham.  Dawson  then  returned  to  police 
headquarters  in  the  patrol  wagon.  Ui)on  his 
arrival  there  he  found  that  he  had  the  war- 
rant in  his  possession,  and  in  order  that  the 
officers  might  have  the  authority  for  Peck's 
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arrest  he  immediately  returned  with  the  war- 
rant to  the  hOTise  where  Peck  lived.    Upon 
reaching  the  house  he  found  one  of  the  men 
who  had  remained  on"  the  outside,  and,  be- 
ing of  opinion  that  Peck  was  in  the  yard, 
Dawson  drew  his  pistol  and  began  an  ex- 
amination of  the  exterior  of  the  premises, 
using  his  flashlight  for  the  purpose.    While 
this  was  going  on  a  scuffle  was  heard  in  tlie 
house,  indicating  that  the  officers  on  the  in- 
side had  secured  Peck,  or  were  attempting 
to  arrest  him.    Dawson  and  the  man  who 
was   with    him   immediately  rushed    inside 
where  it  was  found  that  Chapman  and  the 
other  officer  were  struggling  with  Peck.    Ae- 
cording  to  the  testimony  of  one  of  the  of- 
ficers, while  Peck  was  struggling  with  them, 
he  remarked  that  if  they  would  let  him  put 
on  his  shoes  he  would  go  along,  but  continued 
his  efforts  to  break  away,  and  this  was  the 
condition    when    Dawson    entered.    Dawson 
then   told   the  officers   to  secure   bim   and 
place  him  in  the  patrol  wagon,  at  the  same 
time  stepping  into  the  room,  and  Just  to  the 
rear  of  the  two  officers  who  had  Peck  in 
charge.    The  other  man  who  was  with  Daw- 
son also  rendered  assistance  in  securing  Peck. 
Just  about  this  time  Peck  made  an  extra- 
ordinary lunge  backwards,  when   a   pistol 
went  off,  the  bullet  entering  Peck's  back  and 
mortally  wounding  him.    They  removed  Peck 
to  the  patrol  wagon  and  took  him  to   the 
morgue.    Immediately  after  the  pistol  was 
discharged  Dawson  inquired  who  had  fired 
the  shot,  to  which  Chapman  replied,  '*You 
did.''    Dawson  thereupon  declared  that  he 
had  not,  but  that  he  could  easily  tell  whether 
the  shot  was  from  his  pistol,  inasmuch  as  it 
was  fully  loaded  when  he  came  therer  and  if 
there  was  a  vacant  chamber  evidently  the 
shot  was  discharged  from  his  revolver.    Up- 
on examination  It  was  found  that  there  was 
a  vacant  chamber  in  his  pistol,  and  In  this 
way  it  was  determined  that  the  fatal  shot 
was  fired  from  the  weapon  in  the  possession 
of  Dawson.    Upon  this  showing  the  court 
below  directed  the  jury  to  find  a  verdict  for 
the  defendants  without  requiring  them  to  in- 
troduce any  evidence  to  explain  the  occur- 
rence. 

[1]  Tlie  contention  of  the  plaintiff  is  that, 
when  it  was  shown  that  Peck  was  killed  as 
the  result  of  a  wound  caused  by  a  bullet  dis- 
charged frcHn  Dawson's  weapon,  there  aria» 
a  presumption  that  the  same  was  discharged 
by  reason  of  some  negligence  upon  the  part 
of  the  person  having  the  weapon  under  his 
control,  while  the  defendants  contend  that  it 
is  necessary  to  prove  some  act  of  negligence, 
fiometbing  that  was  done  by  Dawson  that  he 
should  not  have  done,  or  something  that 
he  failed  to  do  which  he  should  have  done, 
which  resulted  in  the  injury,  and  further 
that,  even  though  it  be  admitted  that  negli- 


gence might  be  presumed  from  the  dlsdiarge 
of  the  weapon  in  the  possession  of  Dawson, 
there  is  an  additional  showing  made  here 
which  indicates  that  it  was  in  all  probability 
discharged  by  accident    It  is  argued   tiiat 
the  fact  that  Dawson  was  carrying  his  re- 
volver In  his  hand  under  the  circumstances 
is  no  evidence  of  negligence,  and  that  it  may 
reasonably   be   presumed   that   it   was   dis- 
.charged  by  coming  in  contact  with  one  of  the 
other  officers  during  the  struggle  that  Peck 
was  making  in  resistance  of  the  arrest.    The 
doctrine  of  res  ipsa  loquitur,  we  think,  ap- 
plies in  the  case  of  an  injury  inflicted  by  the 
discharge  of  a  firearm  where  It  is  shown  that 
the  party  charged  with  responsibility  for  the 
injury  had  the  sole  control  of  the  agency 
which  caused  it.    Ordinarily  a  revolver  will 
not  be  discharged  unless  some  animate  agency 
is  employed  for  the  purpose,  and  to  discliarge 
it  so  that  an  injury  is  inflicted  upon  another 
under  circumstances  not  Justifying  the  in 
jury   would   raise  a  presumption    that  tbo 
party  in  whose  possession  and  under  whose 
control  the  weapon  was  at  the  time  it  was 
discharged  was  guilty  of  some  negligence  in 
connection   therewith.    In   Jones   v.    Bridge 
Co.,  70  W.  Va.  374,  73  S.  E.  942,  there  is  a 
discussion  of  the  application  of  this  doctrine 
of  res  ipsa  loquitur.    Now  it  is  true  that  the 
surroundings  are  shown  in  this  case  in  addi- 
tion to  the  discharge  of  the  weapon  and  the 
resulting  injury,  and,  if  it  appears  from  this 
showing   that   the  weapon   was   discharged 
from  some  cause  for  which  Dawson  was  not 
responsible,  then  the  action  of  the  court  in 
directing  a  verdict  would  be  right.    While  It 
appears  that  it  was  quite  probable  that  the 
weapon  was  discharged  by  one  of  the  other 
officers  being  thrown  in  contact  with  it  by 
Peck  in  his  resistance  of  arrest,  this  does  not 
appear  by  any  positive  proof.    All  tbat  is 
shown  is  that  at  the  time  the  pistol  was  dis* 
charged  Peck  made  an  extraordinary  effort 
to  free  himself,  and  in  doing  so  jerked  the 
officers  who  had  hold  of  him  with  consider- 
able violence  in  the  direction  in  which  Daw- 
son was  standing,  but  the  only  witness  who 
testifies  upon  this  question  says  that  he  aoes 
not  know  whether  any  of  them  were  thrown 
in  contact  with  Dawson  or  the  weapon  in  his 
hands.    It  may  be  that  the  jury  could  infer 
from  these  circumstances  that  the  pistol  was 
discharged  in  that  way,  but  the  question  we 
have  here  is:    Do  they  have   to  infer  it? 
The  effect  of  directing  the  verdict  is  to  say 
that  the  jury  could  not  find  under  the  evi- 
dence that  the  pistol  was  discharged  in  any 
other  way.     We  do  not  mean  to  say  that 
under  the  evidence  as  it  is  now  presented  the 
plaintiff  would  be  entitled  as  a  matter  of  law 
to  recover,  but  we  do  think  that  under  the 
facts  shown  it  was  a  question  for  the  jury 
to  say  whether  or  not  the  presumption  of 
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negligence  arising  from  the  discharge  of  the   defendant  brings  error.     Reversed  and  ren- 


weapon  in  the  possession  of  Dawson  was 
overcome  by  such  showing  as  was  made  of 
the  circumstances  surrounding  the  parties  at 
the  time.  It  may  be  that  upon  this  showing 
the  jury  could  say  that  Dawson  was  not  neg- 
ligent in  having  the  weapon  in  his  hand  at 
the  time,  and  that  it  was  discharged  by  one 
of  the  parties  in  attendance  being  hurled 
against  Dawson  or  the  weapon  by  Peck  in  his 
attempt  to  escape.  Of  course,  when  the  de- 
fendant and  the  other  parties  who  were  pres- 
ent testify,  the  situation  may  be  entirely 
cleared  up,  and  the  exact. cause  of  the  weapon 
being  discharged  accounted  for,  or  at  least 
such  facts  shown  as  would  make  an  inquiry 
as  to  the  cause  very  easy  of  answer. 

[2]  Our  conclusion  is  that  upon  the  case 
as  presented  It  was  for  the  Jury  to  say 
whether  or  not  there  was  negligence  on  the 
part  of  Dawson  under  the  circumstances. 
We  will  therefore  reverse  the  judgment,  set 
aside  the  verdict  of  the  jury,  and  remand  the 
cause  for  a  new  trial. 


(90  W.  Va.  122) 

WALKER  DRY  GOODS  CO.  v.  MASSACHU- 
SETTS BONDING  &   INS.  CO. 
(No.  4310.) 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Jan.  31,  1922.) 

(SyVahut  hy  the  Court.) 

1.  Insurance  ^=»437^No  reoovery  under  pol- 
icy indemnifying  against  Injuries  from  ele- 
vator where  operator  was  less  than  16  years 
old,  and  without  work  permit. 

Where  an  insurance  policy,  indemnifying 
the  plaintiff  against  loss  for  personal  injuries 
caused  by  its  elevator,  expressly  provided  that 
the  "policy  does  not  cover  on  account  of  in- 
juries or  death  caused  by  any  elevator  while 
in  charge  of  any  person  under  the  age  fixed  by 
law,  ordinance,  or  municipal  regulation  for 
elevator  attendants,  or  under  the  age  of  16 
years,  where  no  age  is  so  fixed,'*  there  can  be 
no  recovery  against  the  insurer  on  a  judgment 
recovered  against  the  plaintiff  for  personal  in- 
juries where  it  appears  that  the  elevator  at- 
tendant was  under  16  years  of  age,  and  did  not 
possess  a  work  permit  provided  for,  under 
chapter  17,  Acts  1919. 

2.  Infants  <g=>l4-^tatute  held  to  fix  minimum 
age  of  elevator  attendants  in  absence  of  worl( 
permits  at  16  years. 

Chapter  17,  Acts  1919,  fixes  16  years  as 
the  minimum  age  for  the  employment  of  ele- 
vator attendants,  in  the  absence  of  a  work  per- 
mit as  therein  required. 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  the  Walker  Dry  Goods  Company 
against  the  Massachusetts  Bonding  &  Insur- 
ance Company.    Judgment  for  plaintiff,^  and 


dered. 

A.  Garnett  Thompson,  of  Charleston,  for 
plaintiff  in  error. 

I'ayue,  Minor  &  Bouchelle,  of  Charleston, 
for  defendant  in  error. 


M£IIEDITH,  J.  Plaintiff  in  error*  Mass- 
achusetts Bonding  &  Insurance  Company,  on 
August  4,  1919,  executed  a  policy  of  Insur- 
ance whereby  It  agreed  to  indemnify  the 
assured,  Walker  Dry  Goods  Company, 
"against  loss  from  the  liability  imposed  by 
law  upon  the  assured  for  damages  on  ac- 
count of  bodily  injuries,  including  death  re- 
sulting therefrom,  accidentally  suffered  by 
any  person  or  persons  whomsoever,  while  in 
or  entering  upon  or  alighting  from  the  car" 
of  assured's  elevator,  located  In  the  store  of 
the  assured  in  the  dty  of  Charleston.  While 
said  policy  was  in  force,  on  December  24, 
1919,  Ronald  Ownby,  a  passenger,  fell  or 
stepped  from  the  elevator  while  it  was  in 
motion,  the  door  having  been  insecurely 
fastened  by  the  attendant,  thereby  suffering 
severe  bodily  injuries,  for  which  claim  was 
made  against  the  assured  for  damages.  Suit 
having  been  threatened,  the  Walker  Dry 
Goods  Company  employed  counsel  to  effect  a 
settlement;  to  this  arrangement  the  insur- 
ance company,  without  assuming  liability  on 
its  part,  or  waiving  any  of  its  rights  under 
the  policy,  except  as  to  the  clause  denying 
the  right  of  the  assured  voluntarily  to  as- 
sume any  Uability,  assented,  provided  that 
the  amount  of  such  settlement  should  not 
exceed  $2,000.  Action  was  brought  by  the 
Injured  party  against  the  assured,  and  a 
compromise  was  effected  by  the  approval  of 
the  court,  and  judgment  entered  against  the 
assured  for  $1,000  and  costs,  which  was 
paid,  and,  in  addition  thereto,  certain  hos- 
pital fees  of  the  party  injured,  and  the 
Walker  Dry  Goods  Company  thereupon  made 
claim  upon  the  insurance  company  for  the 
amount  so  paid,  including  the  sum  of  $250 
for  attorneys'  fees  for  services  in  effecting 
such  settlement,  the  total  aggregating 
$1,393.86;  this  sum  the  insurance  company 
refused  to  pay,  and  the  Walker  Dry  Goods 
Company  instituted  suit  therefor  against  the 
insurance  company  upon  the  policy.  This 
action  was  tried  by  the  court  in  lieu  of  a 
jury,  and  on  February  3, 1921,  judgment  was 
rendered  for  the  plaintiff  against  the  insur- 
ance company  for  the  sum  of  $1,393.86  and 
costs,  from  which  judgment  the  insurance 
company  is  now  prosecuting  this  writ  of  er- 
ror. 

The  facts  as  outlined  above  are  substan- 
tially admitted  by  both  parties.  The  insur- 
ance company  based  Its  case  below,  and  re- 
lies for  reversal  here,  upon  clause  A  in  the 
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policy   sued  upon,   which  contains   the  fol- 
lowing: 

"This  policy  does  not  cover  on  account  of 
injuries  or  death  caused  by  any  elevator  while 
in  charge  of  any  person  under  the  age  fixed  by 
law,  ordinance  or  municipal  regulation  for  ele- 
vator attendants,  or  under  the  age  of  sixteen 
(16)  years  where  no  age  is  so  fixed." 

It  is  agreed  that  at  the  time  of  the  acci- 
dent the  elevator  was  being  operated  by  Be- 
dell Blnford,  a  boy  only  15  years  and  17 
days  old,  who  had  been  employed  out  of 
school  hours  at  odd  Jobs  about  the  establish- 
ment for  a  year  or  more  prior  to  December 
24,  1919,  the  day  of  the  accident  But  one 
question  arises  In  this  case:  Does  the  law 
applicable  to  the  facts  of  the  case  fix  the 
minimum  age  of  an  elevator  attendant,  with- 
in the  meaning  of  the  qualifying  clause  of 
the  policy  above  quoted,  and,  if  so,  what 
age  does  it  fix?  If  no  age  is  fixed  by  law, 
then  the  policy  fixes  the  minimum  age  at 
16,  and  it  is  conceded  by  counsel  for  defend- 
ant in  error  that  the  Insurance  company 
would  not  be  liable. 

The  only  statute  in  this  state  bearing  upon 
this  point  in  controversy  is  the  act  relating 
to  the  employment  of  minors  (chapter  17, 
Acts  1919).  The  title  of  that  act  is  "An  act 
to  prohibit  and  regulate  the  employment  of 
minors."     Se(*tlon  1  provides: 

"That  no  child  under  fourteen  years  of  age 
shall  be  employed,  permitted  or  suffered  to 
work  in,  about,  or  in  connection  with  any  gain- 
ful occupation  except  agriculture  or  domestic 
service;  provided  that  boys  twelve  years  of 
age  or  over  may  be  employed  in  mercantile  es- 
tablishments and  business  offices  outside  of 
school  hours  provided  that  they  obtain  a  spe- 
cial work  permit  from  the  school  authorities  as 
hereinafter  provided." 

Section  2  names  certain  occupations  at 
which  no  child  imder  the  age  of  16  shall  be 
employed  or  permitted  to  work.  Section  3 
provides: 

"That  no  child  between  the  ages  of  four- 
teen and  sixteen  years  shall  be  employed,  per- 
mitted, or  suffered  to  work  in  any  gainful  oc- 
cupation, unless  the  person,  firm  or  corporation 
by  whom  such  child  is  employed,  permitted,  or 
suffered  to  work,  obtains  and  keeps  on  file  and 
accessible  to  officers  charged  with  the  enforce- 
ment of  this  act,  a  work  permit  issued  by  the 
superintendent  of  schools  of  the  city  or  county 
in  which  such  child  resides,  or  person  au- 
thorized by  him  in  writing.  The  superintendent 
of  schools  or  person  authorized  by  him  in 
writing  shall  issue  such  work  permit  only  upon 
receipt  of  the  following  documents:  [11  Proof 
of  prospective  employment.  •  •  •  [2]  Proof 
of  age.  •  •  *  [31  Proof  of  schooling. 
•    •    •    [4]  Proof  of  physical  fitness.    •    •    • 

"Provided,  that  the  superintendent  of  schools, 
or  person  authorized  by  him  in  writing  shall 
have  authority  and  is  hereby  empowered  to 
issue  a  vacation  work  permit  to  children  four- 
teen years  of  age  or  over  without  requiring  the 
statement  that   the   child   has   completed   the 


sixth  grade  of  the  elementary  course  of  study, 
or  its  equivalent,  as  hereinbefore  provided. 
Such  vacation  work  permit  shall  be  different 
in  form  and  color  from  the  regular  work  permit 
and  shall  be  valid  only  during  the  time  when 
the  public  schools  of  the  district  in  which  the 
child  resides  are  not  in  session.  Every  vaca- 
tion work  permit  shall  be  null  and  void  on  the 
day  the  public  schools  open  for  re^rular  session. 
Provided,  further,  that  the  superintendent  of 
schools  or  person  authorized  by  him  in  writing, 
shall  have  authority  and  is  hereby  empowered 
to  issue  a  special  work  permit  to  any  boy 
twelve  years  of  age  or  over  to  work  in  busi- 
ness offices  and  mercantile  establishments  out- 
side of  school  hours  without  requiring  a  state- 
ment that  he  has  completed  any  school  grade 
whatsoever." 

It  will  be  observed  that  the  statute  pro- 
vides for  three  kinds  of  work  permits:  A 
"regular  w^ork  permit,"  a  "vacation  work 
permit,"  and  a  "special  work  permit"  The 
record  shows  in  this  case  that  Bedell  Bin- 
ford,  though  under  16  years  of  age,  had  no 
work  permit  of  any  kind. 

Section  8  of  the  statute  provides  penalties 
for  the  violation  of  the  statute. 

The  first  proposition  insisted  upon  by 
counsel  for  the  insurance  company  is  that 
"the  elevator  attendant  at  the  time  of  the 
accident  was  under  16  years  of  age,  and 
there  was  no  law,  ordinance,  or  municipal 
regulation  fixing  the  age  of  elevator  attend- 
ants in  force  at  that  time,"  and  therefore 
the  age  fixed  by  the  policy,  to  wit,  16  year^; 
was  the  minimum  age  at  which  an  attendant 
could  be  employed  so  as  to  render  the  in- 
surance company  liable  under  the  provisions 
of  the  policy. 

[2J  It  is  admitted  that,  if  the  statute  does 
not  fix  the  age  of  elevator  attendants,  there 
being  no  ordinance  or  municipal  regulation 
of  the  city  of  Charleston  fixing  such  age, 
then  the  minimum  age,  fixed  by  the  policy  at 
16  years,  applies.  It  Is  contended  by  counsel 
for  the  insurance  company  that  the  statute 
does  not  fix  a  minimum  age  for  elevator  at- 
tendants. To  this  we  cannot  agree.  The 
very  title  of  chapter  17,  Acts  1919,  refutes 
such  an  interpretation.  It  is  "An  act  to 
prohibit  and  regulate  the  employment  of 
minors."  The  oi)erator  of  an  elevator  is  en- 
gaged in  the  employment  of  his  master,  and 
one  employed  in  the  operation  of  an  elevator 
by  the  owner  thereof  Is  employed  in  a  gain- 
ful occupation  within  the  meaning  of  this 
statute.  The  operation  of  an  elevator  is  a 
regular  and  legitimate  means  of  livelihood. 
We  do  not  hold,  therefor^,  that  the  many 
kinds  of  employment  not  specifically  enu- 
merated by  the  act  are  therefore  excluded 
from  its  scope. 

[1]  We  now  come  to  the  second,  and,  we 
think,  controlling  proposition  of  the  plaintiff 
in  error,  namely: 

"The  plaintiff  was  not  entitled  to  recover, 
even  though  chapter  17f  Acts  1919,  be  con- 
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strued  as  a  law  fixing  a  minimum  age  for 
elevator  attendants  within  the  contemplation 
of  the  policy,  for  the  elevator  attendant  at  the 
time  of  the  accident  was  under  the  age  fixed  by 
law,  ordinance  or  municipal  regulation  for  ele- 
vator attendants,  it  being  conceded  that  he  was 
under  16  years  of  age.*' 

We  believe  that  this  is  a  correct  construc- 
tion of  the  statute.  As  heretofore  seen,  sec- 
tion 3  of  the  act  provides  that  no  child  be- 
tween the  ages  of  14  and  16  shall  be  employ- 
ed, permitted,  or  suffered  to  work  in  any 
gainful  occupation  without  the  work  permit 
called  for  in  the  act  This  work  pei-mlt, 
which  must  not  cmly  evidence  the  age  of  the 
minor,  but  also  certain  educational  and 
physical  qualifications,  Binford  did  not  pos- 
sess, nor  had  it  been  secured  by  his  employ- 
er; neither  had  there  been  secured  the  so- 
called  "vacation  permif/*  authorized  in  the 
same  section,  nor  the  ''special  work  permit," 
provided  for  in  sections  1  and  3. 

Conce<fing  that  none  of  these  permits  had 
been  secured  for  Binford,  counsel  for  defend- 
ant In  error  urge  two  theories:  (1)  That, 
8ince  Binford  was  over  14  years  of  age,  no 
permit  was  necessary  for  his  employment 
out  of  school  hours ;  and  (2)  thaO,  even  should 
the  court  consider  a  permit  necessary,  since 
the  statute  provides  for  the  employment  of 
such  n^inors  under  16  years  of  age  as  have 
secured  the  proper  permits,  therefore  the 
legal  minimum  age  for  elevator  attendants  is 
less  than  16  years;  that,  while  the  employer 
may  be  guilty  of  a  misdemeanor,  as  provided 
by  the  statute,  for  the  omission  to  secure 
the  proper  permit,  nevertheless  Binford  was 
within  the  age  fixed  by  law  within  the  con- 
templation of  the  insurance  policy. 

In  the  face  of  the  plain  terms  of  section 
3  of  the  chapter  we  cannot  give  our  assent 
to  the  first  of  these  theories.  The  wording 
is  unequivocal,  "That  no  child  between  the 
ages  of  fourteen  and  sixteen  years  shall  be 
employed,  permitted  or  suffered  to  work  in 
any  gainful  occupation."  But  counsel  urge 
that  such  application  of  this  section,  when 
taken  in  connection  with  that  portion  of 
section  1  providing  for  "special  work  per- 
mits," produces  a  result  whereby  boys  be- 
tween 12  and  14  years,  possessed  of  no  spe- 
cial educational  qualifications,  are  enabled 
to  Tvork  out  of  school  hours,  a  privilege 
which,  it  is  claimed,  is  denied  to  boys  over 
that  age.  This  is  a  misconstruction  of  sec- 
tions 1  and  3  of  the  statute.  There  is  noth- 
ing in  those  sections  showing  an  intent  on 
the  part  of  the  Legislature  to  limit  the  Is- 
suing of  these  special  permits  to  boys  under 
14;  the  plain  words  are  that  they  may  be 
Issued  to  boys  "twelve  years  of  age  or  over." 
limiting  such  work  of  course  to  the  two 
fields  named  in  the  statute.  To  perform  any 
other  work  where  a  permit  is  required,  the 
regular  permit  must  be  secured. 


Upon  defendant  in  error's  second  proposi- 
tion, which  is  that,  assuming  the  statutory 
requirement  of  a  permit,  nevertheless  a 
miuor  under  16,  but  over  14„  employed  with- 
out such  permit,  is  within  the  age  fixed  by 
law,  the  litigants  are  clearly  at  issue.  In 
support  of  the  argument  advanced,  counsel 
for  defendant  in  error  cite  several  cases  in 
which  it  was  held  that  violation  of  certain 
statutory  provisions  which  have  no  causal 
connection  with  the  cause  of  action  does  not 
defeat  recovery  for  the  negligence  of  another. 
With  this  general  principle  we  quite  concur, 
but  the  cases  exemplifjring  It  have  little  ap- 
plication here.  The  case  of  Brock  v.  Trav- 
elers' Insurance  Co.,  88  Conn.  308^  91  Atl. 
279,  however,  presents  a  situation  compa- 
rable to  the  case  at  bar.  An  automobile  in- 
demnity policy  contained  a  qualifying  provi- 
sion similar  to  that  of  the  policy  here  con- 
sidered. A  statute  of  the  state  provided  that 
no  person  should  run  a  car  without  a  license, 
and  that  no  license  should  be  issued  to  a 
person  under  18  years  of  age,  but  that 
"nothing  herein  contained  shall  prevent  the 
operation  of  a  car  by  an  unlicensed  person 
16  years  of  age  or  more  if  accompanied  by  a 
,  licensed  operator."  The  owner's  son.  a  boy 
of  16s  unaccompanied  by  a  licensed  diauf- 
feur,  ran  over  and  killed  a  child,  and,  in  de- 
termining the  essential  question  as  to  wheth- 
er the  driver  was  of  the  age  fixed  by  law, 
the  court  held  that,  as  the  provision  of  the 
policy  related  to  age  alone,  and  that  as  the 
age  of  the  driver  was  in  fact  sufilcient  to 
satisfy  the  insurer's  requirements  in  that 
respect,  where  the  statute  makes  no  contra- 
ry provision,  therefore  the  actual  purpose  of 
the  policy  was  accomplished,  and  the  insurer 
was  liable  thereon.  There  are  two  features 
which  distinguish  the  Brock  Case  from  the 
case  before  us:  Firsit,  the  policy  in  that 
case  provided  for  a  minimum  age  of  16  in 
any  event,  even  though  the  statute  should 
permit  a  lower  age,  showing,  perhaps,  as 
the  court  said,  that  16  years  answered  the 
insurer's  purposes ;  and,  second,  that  in  Con- 
necticut all  persons  over  the  age  of  16  years, 
and  physically  qualified,  were  authorized  to 
drive  under  certain  conditions.  In  West 
Virginia  only  those  under  16,  possessed  of 
the  proper  educational  requisites,  are  enti- 
tled to  regular  work  permits.  Whether  or 
not  these  distinguishing  marks  alone  would 
be  sufflclent  to  differentiate  the  Brock  Case 
we  are  not  called  upon  to  say.  Morrison  v. 
Royal  Indemnity  Co.,  180  App.  Div.  709,  167 
N.  Y.  Supp.  732.  is  a  case  almost  identical 
as  to  facts  with  Brock  v.  Insurance  Co., 
the  only  apparent  difference  being  that  in 
the  New  York  case  the  policy  provided  that 
the  insurer  should  not  be  liable  for'  injuries 
caused  while  the  automobile  was  bein^r  driv- 
en *'by  any  person  in  violation  of  law  as  to 
age,  or,  if  there  is  no  legal  age  limit,  under 
the  age  of  16  years."    Without  reference  to 
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the  Connecticut  dedcdon,  the  court  came  to  f  tered,  before  the  merits  of  the  cause  had  been 


the  opposite  conclusion.  As  precedent  for  our 
consideration  the  Morrison  Case  is  perhaps 
more  nearly  in  point 

In  our  view,  the  ege  at  which  minors  are 
permitted  to  work  is  16  years.  To  this  there 
are  certain  excepted  classe,s  of  individuals, 
namely,  minors  having  the  proper  working 
permits.  Possessed  of  the.  proper  permltsf^ 
certain  minors  under  16  are  of  the  age  fixed 
by  law.  Without  such  permits  they  are  not. 
Such  was  the  opinion  of  the  court  in  Tag- 
linette  v.  Sydney  Worsted  Co.,  42  R.  I.  133, 
105  Atl.  641,  where  it  was  held  that,  unless 
the  employer  had  the  oii^  and  employment 
certificate  provided  for  by  law,  a  minor  em- 
ployed between  the  ages  of  14  and  16  was 
not  working  "at  an  age  legally  permitted 
under  the  laws  of  this  state."  To  the  same 
effect  see  Roszek  v.  Bauerle  &  Starke  Co., 
282  lU.  557.  118  K  E.  991,  U  R.  A.  1918F, 
207,  1  W.  0.  L.  J.  952,  in  which  the  court 
said: 

"Without  such  permit  he  was  no  more  legally 
permitted  to  work  in  defendant's  factory  than 
would  be  a  minor  under  14  years  of  age.  In 
the  one  case  a  minor  is  not  legally  permitted 
to  work  at  all,  while  in  the  other  he  is  only 
legally  permitted  to  work  upon  obtaining  the 
permit  required  by  the  Child  Labor  Law." 

See,  also,  Messmer  v.  Industrial  Board  of 
111..  282  111.  562,  118  N.  E.  993,  1  W.  C.  L. 
J.  956.  and  Stetz  v.  Mayer  Boot  &  Shoe  Co., 
163  Wis.  151,  156  N.  W.  971,  Ann.  Cas. 
1918B,  675. 

We  are  therefore  of  opinion  that  our  stat- 
ute does  fix  a  minimum  age  for  the  em- 
ployment of  elevator  attendants.  That  age 
is  fixed  at  IQ  years  in  the  absence  of  a  work 
permit.  The  fact  that  such  permit  could 
have*  been  secured  does  not  change  the  re- 
sult In  its  absence,  the  age  is  16,  and  is 
the  "age  fixed  by  law"  within  the  meaning 
of  the  clause  above  quoted  from  the  policy 
sued  on.  Under  its  terms,  injuries  caused  by 
an  elevator  while  in  charge  of  any  person 
under  the  age  fixed  by  law  for  elevator  at- 
tendants were  not  covered.  We  hold,  there- 
fore, that  the  insurance  company  was  not 
liable;  we  reverse  the  Judgment,  and  enter 
Judgment  for  defendant 


(90  W.  Va.  176) 

PYLES  V.  GRIMES.     (No.  4339.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  7,  1922.) 

(ByUabuM  hy  the  Oouri.) 

Appeal  and  error  ^=:»  1177(7)  —  Whan  decree 
will  be  reversed  for  want  of  decisive  evi- 
dence on  the  merits  stated. 

Where    the    record   of    a    chancery    cause 
discloses  that  a  decree  was  prematurely  en- 


properly  developed  upon  the  vital  issue  in- 
volved, and  that  there  is  strong  probability  of 
the  existence  of  evidence  decisive  thereof, 
which  counsel  under  a  misapprehension  of  law 
have  failed  to  adduce,  the  court  will  reverse  the 
decree  and  lemand  the  cause  for  further  pro- 
ceedings. 

Appeal  from  Circuit  Court,  Marshall 
County. 

Bill  by  D.  J.  Pyles  against  Martha  Grimes, 
for  an  injunction.  Decree  for  defendant  and 
complainant  appeals.  Reversed  and  re- 
manded. 

C.  A.  Showacre.  A.  L.  Hooton,  and  J.  How- 
ard Holt,  all  of  Moundsville.  for  appellant 

Newman  &  Newman,  of  New  Martinsville, 
and  J.  C.  Simpson,  of  Moundsville,  for  ap- 
pellee. 

MEREDITH,  J.  In  June.  1916,  plaintiff 
filed  his  bill  in  the  circuit  court  of  Marshall 
county  against  Martha  Grimes,  praying  for 
an  injunction  to  restrain  her  from  placing 
obstructions  in  an  alley  adjacent  to  plain- 
tiff's property,  and  that  she  be  required  to 
remove  therefrom  a  fence  placed  thereon. 
An  injunction  was  awarded.  The  property 
of  plaintiff  lies  in  the  village  of  Glen  Easton. 
Originally  W.  O.  Grimes  purchased  from 
David  Levi,  in  1888.  a  parcel  described  by 
metes  and  bounds,  with  a  beginning '  comer 
at  a  locust  on  the  line  of  the  Baltimore  & 
Ohio  Railroad  Company's  right  of  way.  No 
alley  is  called  for  in  this  deed,  and  the  locust 
called  for  as  the  beginning  corner,  so  far  as 
the  record  shows,  is  not  located.  This  parcel 
lies  east  of  the  alley  in  controversy.  In 
1891  W.  O.  Grinfes  purchased  from  Helen 
M.  Adams  a  tract  of  1^  acres  and  12  poles 
adjacent  to  the  first  parcel  mentioned  with 
its  beginning  corner  at  the  comer  of  a  bridge 
in  the  county  road,  the  deed  containing  the 
following  reservation: 

"Reserving  of  this  property  the  right  of  way 
for  an  alley  along  W.  O.  Grimes  line  12  feet 
wide  from  the  county  road  to  the  B.  &  O. 
R.  R." 

The  county  road  lies  on  the  north  side  of 
the  two  properties,  and  the  railroad  right  of 
way  on  the  south  side. 

It  will  be  observed  that  the  alley  called 
for  in  this  deed  was  "along  W.  O.  Grimes* 
line  12  feet  wide  from  the  county  road  to 
the  B.  &  O.  R.  R.'*  Later,  in.  1902.  Grimes 
conveyed  to  Martha  J.  Dowler  a  parcel  off 
the  last-mentioned  tract: 

"Beginning  at  a  stake  on  the  west  side  of  a 
10-foot  alley  comer  to  B.  &  O.  R.  R.;  thence 
with  the  said  alley  N.  15% '  W.  100  feet  to  a 
stake;  thence  S.  65%*"  W.  44  feet;  thence  N. 
15%"*  W.  54  feet  to  a  stake  at  side  of  county 
road;  thence  with  said  road  S.  65^ <>  W.  16 
feet  to  a  stake  on  side  of  the  county  road; 
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thence  S.  15%**  E.  154  feet  to  a  stake  corner 
to  B.  &  O.  R.  R.;  thence  with  the  said  B.  & 
O.  R.  R.  Co/s  line  N.  651/6  <>  E.  60  feet  to  place 
of  beginning/'  etc. 

This  parcel  was  in  1009  conveyed  to  the 
plaintiff,  D.  J.  Pyles.  In  the  same  year  W. 
O.  Grimes  conveyed  to  D.  J.-  Pyles  a  parcel 
out  of  the  1^  acres  and  12  poles  tract,  be- 
ginning at  the  northeast  corner  of  the  Dew- 
ier lot,  and  running  north  45  feet  to  the 
county  road;  thence  with  the  county  road 
44  feet;  thence  south  45  feet  to  the  Dowler 
lot ;  thence  east  with  the  Dowler  lot  44  feet 
to  the  beginning.  On  these  two  lots  plain- 
tiff has  his  dwelling  house  and  store  build- 
ing. It  will  be  observed  that  by  the  last  deed 
the  alley  is  not  mentioned.  By  the  will  of 
W.  O.  Grimes  a  life  estate  was  devised  to 
the  defendant,  Martha  Grimes,  his  widow,  in 
his  lands,  which  then  consisted  of  the  parcel 
lying  east  of  the  alley  and  the  parcel  lying 
west  of  the  Pyles  lots,  the  alley  in  contro- 
versy separating  the  Pyles  lots  from  the 
Grimes  parcel  located  on  the  east  side,  on 
which  parcel  is  located  the  Grimes  dwelling 
house.  The  true  location  of  the  alley  is  the 
point  in  controversy.  The  plaintiff  claims 
that  the  southwestern  comer  of  the  alley 
is  fixed  by  the  stake  called  for  in  the  Dow- 
ler deed,  which  he  claims  was  placed  in  the 
ground  at  the  time  the  deed  was  made  by 
Grimes  to  Dowler  and  replaced  by  an  iron 
stake  a  few  days  later  by  Dowler  in  the 
presence  of  Grimes,  the  grantor,  and  that  a 
line  running  from  that  stake  north  15^** 
west  to  the  county  road  places  the  northeast 
comer  of  his  property  exactly  10  feet  from 
the  comer  of  a  stone  wall  on  the  Grimes 
lot.  It  appears  that  this  stone  wall  is  4% 
or  5  feet  high,  and  extends  along  the  front 
of  the  Grimes  lot  and  parallel  with  the 
county  road  a  distance  of  from  60  to  100 
feet,  and  also  extends  southwardly  from  the 
county  road  along  the  line  of  the  alley  a  dis- 
tance of  50  or  60  feet;  that  this  wall  has 
been  constructed  about  40  years,  but  that 
that  portion  thereof  bounding  the  alley  is  in- 
tact for  only  about  10  or  12  feet  from  the 
comer  of  the  Grimes  lot  and  county  road, 
and  that  the  remainder  of  the  wall  as  con- 
structed along  the  alley  has  fallen  down  and 
possibly  slid  over  into  the  alley;  that  an 
old  fence  was  maintained  by  Grimes  for  a 
number  of  years  extending  from  the  south- 
em  end  of  the  wall  as  originally  constructed 
down  to  the  southern  comer  of  the  Grimes 
lot,  but  whether  this  fence  was  exactly  on 
the  eastern  line  of  the  alley  does  not  appear 
from  the  record.  The  defendant,  in  repair- 
ing this  fence,  the  plaintiff  claims,  built  it 
some  5  or  6  feet  out  in  the  southern  portion 
of  the  alley,  and  thereby  obstructed  his 
means  of  access  to  his  dwelling  house  and 
store  from  the  Baltimore  &  Ohio  Railroad 
Company's  right  of  way.  This  the  defendant 
denies  by  her  answer,  but  alleges  that  her 


fence  was  placed  on  the  eastern  line  of  the 
alley. 

Considerable  surveying  was  done  on  behalf 
of  both  parties,  but,  as  we  conceive,  so  inac- 
curately and  carelessly  done  as  to  add  to  the 
uncertainty  of  the  true  location  of  the  boun- 
dary lines  of  the  alley.  It  will  be  observed 
from  the  deed  from  Grimes  to  Dowler  for 
what  is  now  the  Pyles  property  that  the  line 
of  the  alley  is  call^d  for  as  a  monument. 
We  believe  that  the  plaintiff  was  mistaken 
in  his  view  that  the  stake  called  for  in  the 
Dowler  deed  located  the  west  side  of  the  al- 
ley. Besides,  it  is  not  certainly  proven  that 
the  iron  stake  found  there  by  the  surveyor 
is  located  in  the  identical  place  that  the 
original  wooden  stake  was  placed  by  Grimes 
at  the  time  of  the  Webster  survey. 

Both  plaintiff  and  defendant  appear  to 
agree  that  the  face  of  the  stone  wall  where 
the  wall  is  intact,  extending  along  the  east- 
ern boundary  of  the  alley,  from  the  north- 
west corner  of  defendant's  lot,  is  the  true 
line  marking  the  eastern  side  of  the  alley, 
that  wall  from  the  record  appears  to  be  in- 
tact, as  originally  constructed  for  a  distance 
of  10  or  12  feet  along  the  alley  from  the 
northwest  corner  of  the  Grimes  lot,  and  that 
corner  of  the  Grimes  lot  is  10  feet  distant 
from  the  northeast  comer  of  the  Pyles  lot 
on  the  county  road.  That  being  true,  and  it 
being  agreed  that  the  alleyway  is  10  feet 
wide  throughout  Its  entire  length,  a  line 
starting  at  the  corner  of  the  stone  wall  at 
the  northwest  corner  of  the  Grimes  lot,  and 
running  along  the  face  of  the  wall  where 
said  wall  is  intact,  and  projected  in  the  same 
direction  to  the  line  of  the  right  of  way  of 
the  Baltimore  &  Ohio  Railroad,  should  locate 
the  true  eastern  line  of  the  alley,  and  a  line 
parallel  to  that  line,  and  10  feet  therefrom 
along  the  line  of  the  Pyles  lot,  should  locate 
the  true  western  line  of  the  alley.  It  does 
not  appear  that  either  of  ^he  surveyors  em- 
ployed by  the  plaintiff  and  defendant  took 
this  method  of  locating  the  boundaries  of 
the  alley.  Defendant's  surveyor  does  refer 
to  it  in  making  his  survey,  but  his  evidence, 
taken  in  connection  with  his  plat  exhibited, 
leaves  the  question  in  confusion  and  the  true 
line  shadowed  in  uncertainty.  It  appears  to 
this  court  that  the  alley  can  be  properly  lo- 
cated, taking  the  face  of  the  stone  wall  now 
intact  as  indicated  as  a  monument,  and  that 
the  decree  of  the  circuit  court  dissolving  the 
injunction  and  dismissing  plaintifTs  bill 
should  be  reversed,  so  that  Justice  may  be 
done  between  the  parties,  and  the  contro- 
versy be  definitely  settled.  There  being  so 
mu^h  uncertainty  in  the  evidence,  we  believe 
that  the  circuit  court  prematurely  heard  the 
cause,  and  before  the  cause  was  fully  de- 
vel(H)ed.  In  the  present  state  of  the  record 
this  court  should  not  be  called  upon  to  ex- 
press an  opinion  as  to  the  true  location  of 
the  boundary  lines  of  the  alley.    We  do  be- 
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lieve  that  eTldence  can  be  adduced  whlcb 
will  definitely  establish  the  lines  of  the  al- 
ley, and  thereby  determine  whether  defend- 
ant has  placed  any  obstruction  therein  as  al- 
leged in  plaintiff's  bill.  So,  following  the 
rule  of  this  court  laid  down  in  Ellis  v.  Hager, 
87  W.  Va.  313,  104  S.  E.  607,  and  other  cases 
there  cited,  as  well  as  Woodrum  Home  Out- 
fitting Go.  y.  Adams  Express  Co.,  110  S.  E. 
549,  decided  at  this  term,  we  will  not  review 
the  decree  upon  its  merits,  but  will  reverse 
it  because  prematurely  entered,  and  remand 
the  cause  for  further  proceedings,  but  the 
plaintiff  will  not  be  allowed  his  costs  in  this 
court 


(90  W.  Va.  220) 

Ex  parte  VASS  et  al.    (No.  4547.) 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

Feb.  7,  1922.) 

(ByllabuH  hp  the  Court.) 


I.  CrlmlnaJ  law  ^=91218— Jutfomont  of  fine  and 
imprisonment  in  otiier  county  and  to  worl( 
on  public  roads  held  not  void. 

A  judgment  of  fine  and  imprisonment  and  to 
work  on  the  public  roads,  pursuant  to  section 
48  of  chapter  112  of  the  Acts  of  1921,  the  road 
law,  is  DOt  void  as  being  id  excess  of  the  juris- 
diction of  the  court,  because,  as  properly  in- 
terpreted, such  judgment,  in  recognition  of  a 
contract  between  the  county  court  of  the  same 
county  and  that  of  an  adjoining  county  enter- 
ed into  in  accordance  with  the  proviso  of  sec- 
tion 49  of  said  act,  also  orders  that  the  sheriff 
of  the  county  where  convicted  remove  the  pris- 
oner from  the  jail  of  his  county  to  the  jail  of 
an  adjoining  county  there  to  be  h^ld  for  the 
period  of .  his  imprisonment  and  required  to 
work  on  the  roads  of  that  county  under  the 
supervision  of  the  sheriff  and  road  officials 
of  tiiat  county. 


2.  Habeas  corpus  ^=»I09— Prisoner  under  judg- 
ment partly  in  excess  of  Jurisdiction. 

But  should  such  judgment  be  considered  as 
in  excess  of  the  jurisdiction  of  the  court  in  so 
far  as  it  undertakes  to  order  a  prisoner  to  be 
worked  on  the  roads  of  such  adjoining  county, 
he  would  not  be  entitled  to  his  discharge  from 
custody  on  habeas  corpus.  He  should  then 
simply  be  remanded  to  the  custody  of  the  prop- 
er officer  to  have  the  judgment  against  him  not 
in  excess  of  the  court's  jurisdiction  properly 
executed. 

Application  for  habeas  corpus  by  Porter 
Vass  and  J.  W.  Lucas  against  W.  J.  Hatfield, 
Sheriff.  Writ  refused,  and  petitioners  re- 
manded. 

Froe  &  Capehart,  of  Welch,  for  petitioners. 
G.  L.  Counts,  of  Welch,  for  respondent. 

MILiLER,  J.  Petitioners  by  habeas  corpus 
seek  their  discharge  from  imprisonment,  al- 
leging that  they  are  being  illegally  held  in 
custody  and  required  to  work  on  the  public 


f  roads  of  McDowell  County  by  the  sheriff  of 
that  county. 

The  petitioners  admit  that  they  were  both 
tried  and  convicted  of  misdemeanors  in  Mon- 
roe County,  Vass  by  confession,  and  Lucas 
by  trial  and  conviction  by  the  verdict  of  a 
jury;  and  it  is  not  denied  that  they  might 
have  been,  as  they  in  fact  aver,  both  ad- 
judged to  pay  fines  and  be  imprisoned  in  the 
county  jail  of  Monroe  County  and  to  work  on 
the  public  roads,  but  being  citizens  and  resi- 
dents of  Monroe  County,  they  deny  the  rlfi^t 
and  authority  of  the  <^cnit  court  of  that 
county,  after  adjudging  them  to  pay  fines  and 
be  imprisoned  in  the  county  jail  of  that 
county,  to  further  order  that  they  be  deliv- 
ered to  the  jailor  of  McDowell  County  and 
required  to  work  on  the  roads  of  that  coun- 
ty until  their  terms  of  imprisonment  shall  be 
ended  and  the  fines  and  costs  imposed  upon 
them  respectively  should  be  paid. 

In  his  return  the  sheriff  of  McDowell  Coun- 
ty answers  that  petitioners  were  both  deliv- 
ered into  his  custody  by  the  sheriff  of  Mon- 
roe County  and  were  being  detained  in  the 
Jail  and  worked  on  the  public  roads  of  his 
county,  by  virtue  of  the  Judgments  of  convic- 
tion and  imprisonment  of  the  circuit  court  of 
Monroe  County  and  an  agreement  entered 
into  between  the  county  court  of  Monroe 
County  and  the  county  court  of  McDowell 
County,  providing  for  the  working  of  prison- 
ers of  the  former  county  on  the  county  roads 
of  the  latter  under  the  supervision  of  the 
county  road  engineer,  copies  of  which  Judg- 
ments of  the  circuit  court  and  of  the  orders 
of  the  said  county  courts  aforesaid,  evidenc- 
ing said  contract  or  agreement,  were  filed 
with  and  made  a  part  of  his  return. 

By  the  Judgments  of  the  circuit  court  of 
Monroe  County  so  exhibited  it  appears  that 
the  Judgment  against  the  petitioner  Vass  was 
that  he  be  confined  in  tiie  Jail  of  Monroe 
County  for  the  period  of  nine  months  from 
the  date  of  the  Judgment,  pay  a  fine  of  $5.00 
and  the  costs,  and  that  he  work  on  the  coun- 
ty roads  at  hard  labor;  and  that  the  pe- 
titioner Lucas  pay  a  fine  of  $50.00  and  costs, 
and  be  confined  in  the  county  Jail  at  hard  la- 
bor for  the  period  of  sixty  days.  And  the 
Judgment  in  each  case,  in  addition  to  im- 
posing the  fine  and  imprisonment  aforesaid, 
also  further  recited  and  ordered  that,  as  the 
county  court  of  Monroe  County  by  the  con- 
tract aforesaid  had  agreed  with  the  county 
court  of  McDowell  County  for  working  the 
prisoners  sentenced  by  the  circuit  court  of 
said  county  on  the  roads  of  McDowell  Coun- 
ty, it  was  further  ordered  in  each  case  that 
the  said  petitioner  should  be  removed  from 
the  county  Jail  of  Monroe  County  to  the  Jail 
of  McDowell  County  and  there  confined  and 
required  to  work  on  the  county  roads  of  that 
county,  as  by  the  statute  of  this  state  it  is 
provided,  and  under  the  supervision  of  the 
sheriff  and  road  ofiScials  of  said  county. 
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[1]  The  facts  are  not  controverted;  but 
the  sufficiency  of  the  return  of  the  sheriff  is 
challenged,  mainly  upon  two  grounds:  First, 
that  the  alleged  contract  between  the  county 
courts  of  the  two  counties  involved  was  man- 
ifestly made  pursuant  to  section  18«  chapter 
39A,  Barnes'  Ck>de  of  West  Virginia  1918 
(Code  1913,  sec.  1623),  the  so<;alled  Work- 
house Statute,  and  that  in  passing  sentence 
upon  the  prisoners  the  court  undertook  to 
follow  section  27a,  cjiapter  162  of  the  Code, 
and  subsections  (1),  (2),  (3),  (4)  and  (5) 
thereof  (sees.  5485-5489),  whereas,  it  is  ar- 
gued, the  whole  subject  of  working  prisoners 
upon  the  public  roads  is  now  controlled  by 
chapter  112,  Acts  1921,  relating  to  public 
roads,  a  comprehensive  statute  upon  the  sub- 
ject, and  whereby,  it  is  contended,  the  provi- 
sions of  the  prior  statutes  referred  to  be- 
came superseded  or  repealed:  Second,  that 
while  by  section  48  of  said  chapter  112,  Acts 
1921,  the  circuit  court  of  Monroe  CJounty 
might  lawfully  have  sentenced  petitioners  to 
imprisonment  in  the  county  jail  and  to  work 
on  the  county  roads  of  that  county,  the  walls 
of  the  jail  to  that  end  being,  by  section  49  of 
said  act,  extended  to  the  border  lines  of  said 
county,  the  court  could  not  by  virtue  of  any 
provision  of  this  statute  sentence  them  to 
confinement  In  the  jail  of  any  other  or  ad- 
joining county  or  to  be  worked  on  the  public 
roads  of  a  county  other  than  that  of  convic- 
tion, but  that  if  worked  outside  of  such  coun- 
ty, it  could  only  be  done  pursuant  to  the 
proviso  of  section  49  of  said  chapter  112, 
Acts  1921,  by  the  specific  order, of  the  county 
court  upon  the  same  terms  and  conditions 
and  under  the  same  rules  and  regulations 
then  governing  their  employment  in  the  coun- 
ty where  convicted,  and  for  which  the  county 
court  of  Monroe  County,  so  far  as  the  record 
showed,  had  made  no  provision. 

What  specific  provisions  of  prior  statutes 
may  have  been  amended  or  repealed  by  chap- 
ter 112,  Acts  1921,  it  will  be  unnecessary  for 
us  to  decide  for  the  purposes  of  this  case. 
Both  propositions  of  counsel  Just  stated  as- 
sume that  the  contract  between  the  county 
courts  of  Monroe  and  McDowell  counties  re- 
ferred its  authority  to  sections  18  and  19  of 
chapter  39A  of  the  Code  (sees.  1623,  1624), 
the  so-called  Workhouse  Statute.  But  that 
agreement  was  made  after  chapter  112,  Acts 
1921,  took  effect,  and  it  may  as  well  be  re- 
ferred to  that  act  perhaps  as  to  any  prior 
authority.  It  provides  in  effect  that  there- 
after the  county  court  of  Monroe  County 
would  have  all  prisoners  who  might  be  sen- 
tenced by  the  circuit  court  of  that  county  or 
by  any  magistrate  thereof  whose  confinement 
under  such  sentence  should  be  thirty  days  or 
more,  worked  on  the  county  roads  of  said 
McDowell  County  during  their  term  of  con- 
finement and  until  the  fines  and  costs  ad- 
judged against  them  should  be  paid,  and  upon 
the  terms  agreed  to  respecting  the  transpor- 
tation of  such  prisoners  from  the  jail  of  one 


county  to  the  Jail  of  the  other,  ^a  prpvide^. 
by  section  18  of  chapter  39A  of  the  Code. 

While  neither  section  48  nor  section  49  of 
chapter  112,  Acts  1921,  authorizes  the  cir- 
cuit court  to  sentence  prisoners  to  confine- 
ment in  the  jail  or  to  work  on  the  public 
roads  of  any  county  other  than  the  C09nty 
where  convicted,  said  proviso  of  section  49 
makes  it  lawful  for  the  county  court  to  em- 
ploy such  prisoners  outside  of  the  county 
where  convicted,  under  the  same  rules  and 
regulations  as  govern  their  emi^oyment  in 
the  county  where  convicted,  that  is,  as  pro- 
vided by  said  section  48,  "under  the  direc- 
tion of  the  county  road  engineer,  or  other 
representative  of  the  county  court  having 
such  work  in  charge,  during  the  time  of  such 
imprisonment,  and  until  said  fine  and  costs 
are  satisfied,"  and  any  other  provision  of  the 
law  applicable,  if  any. 

It  is  true,  that  after  sentencing  the  prison- 
ers to  pay  fines  and  costs  and  to  be  impris- 
oned and  to  work  on  the  county  roads,  the 
court  proceeded  to  recite  in  its  orders  the  ex- 
isting contract  between  the  two  counties  re- 
specting the  working  of  prlsohers,  and  also 
to  order  that  the  sheriff  of  Monroe  County 
remove  the  prisoners  from  the  jail  of  that 
county  to  the  Jail  of  McDowell  County,  where 
they  should  be  held  for  the  period  of  their 
confinement  and  requiring  them  to  work  on 
the  roads  of  that  county  under  the*  supervi- 
sion of  the  sheriff  and  road  officials  of  that 
county.  Properly  construed  these  supple- 
mental orders  should  be  interpreted  as 
amounting  to  no  more  than  that  the  judg- 
ments and  sentences  pronounced  against  the 
accused  might  be  executed  and  satisfied  in 
McDowell  County,  in  accordance  with  the 
provisicms  of  the  contract  between  the  two 
counties. 

[2]  Counsel  refer  us  to  the  case  of  State  v. 
Austin,  121  N.  C.  620,  28  S.  E.  361,  in  sup- 
port of  their  contention,  that  the  circuit  court 
was  without  authority  to  sentence'  petitioners 
to  work  on  the  public  roads  other  than  in 
the  county  where  convicted.  A  North  Caro- 
lina statute  specifically  provided  that  no  con- 
victs should  be  hired,  sent  or  sentenced  by 
any  court  to  work  outside  of  their  respective 
counties.  But  another  statute  clothed  the 
county  commissioners  of  Yancey  County  and 
some  others  with  authority  to  work  or  hire 
out  convicts  to  work  on  the  public  roads  of 
adjacent  counties.  Our  statute  authorizes 
the  court  or  a  justice  to  sentence  convicts  to 
work  on  the  roads  of  their  counties,  but  does 
not  in  terms,  as  does  the  North  Carolina  stat- 
ute, aflirmatlvely  inhibit  them  from  sentenc- 
ing convicts  to  work  outside  of  their  counties. 
In  the  case  at  bar,  the  judgments  as  con- 
strued were  not  in  excess  of  Jurisdiction,  for 
they  sentenced  petitioners  to  work  on  the 
roads  of  Monroe  County.  The  supplementary 
parts  of  the  judgments  but  gave  recognition 
to  the  prior  agreement  of  the  county  courts 
and  permitted  the  execution  of  the  Ju(3g- 
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ments,  pursuant  to  the  contract,  In  McDowell 
Ck)unty.  But  assuming  that  the  supplemen- 
tary orders  were  without  authority  and  in 
excess  of  Jurisdiction,  this  construction  would 
not  warrant  ^e  discharge  of  the  petitioners 
on  habeas  corpus.  In  that  situation  all  we 
could  do  would  be  to  remand  the  petitioners 
to  the  custody  of  the  proper  officer  to  have 
the  judgments  against  them  not  in  excess  of 
the  court's  Jurisdiction,  as  properly  entered 
upon  the  confession  of  guilt  in  the  one  case 
and  tbJe  verdict  of  the  Jury  in  the  other, 
properly  executed.  Bx  parte  Barr,  79  W.  Va. 
681,  91  S.  B.  655;  Re  William  W.  Taylor,  7 
S.  D.  382,  64  N.  W.  253,  45  L.  R.  A.  136,  and 
note,  58  Am.  St  Rep.  843. 

The  writ  prayed  for  will  therefore  be  de- 
nied, and  the  petitioners  stand  committed  to 
the  custody  of  respondent. 


(SO  W.  Va.  230) 

JENKINS  V.  CHARLESTON   GENERAL 

HOSPITAL  &  TRAINING  SCHOOL. 

(No.  4391.) 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Feb.  7,  1922.) 

(Bvllahu9  by  the  Court,) 

1.  Hospitals  ^=5>7— Liable  to  patient  for  Inju- 
ries received  from  Inoompetency  or  negligence 
of  physician,  where  conducted  for  private 
gain. 

A  hospital  conducted  for  private  gain  is 
liable  to  its  patient  for  injuries  sustained  by 
him  in  consequence  of  incompetency  or  negli- 
gence of  a  physician  treating  him  at  its  in- 
stance, under  a  contract  binding  it  to  furnish 
him  proper  treatment 

2.  Hoepltals  ^=»7— Cannot  be  absolved  from 
liability  by  having  a  stranger  perform  acts 
for  it. 

A  physician  so  employed  is  not  an  inde- 
pendent contractor.  One  bound  to  performance 
of  a  duty  by  contract  cannot  absolve  himself 
from  such  obligation  by  devolution  of  perform- 
ance thereof  upon  a  stranger  to  it. 

3.  Hospitals  €=s>7— Failure  to  discover  a  part 
of  a  wound  treated  held  actionable  negligence. 

Failure  of  a  hospital,  through  its  physi- 
cians and  surgeons,  to  treat  its  contract  pa- 
tient, within  the  period  of  its  emt)loyment,  for 
part  of  a  wound  from  which  he  is  suffering, 
superinduced  by  negligent  lack  of  discovery  of 
such  part,  the  investigation  not  having  extend- 
ed to  it  at  all,  is  actionable  negligence  and  con- 
stitutes ground  of  liability  for  the  consequent 
detriment,  in  the  absence  of  contributory  negli- 
gence on  the  part  of  the  patient. 

4.  Hospitals  ^=s>7  —  IMere  failure  of  duty  in 
diagnosis  may  constitute  breach  of  contract 
and  confer  right  of  action. 

Though  the  mere  failure  of  duty  in  diag- 
nosis, in  such  case,  may  constitute  a  breach  of 
the  contract  and  confer  a  right  of  action,  it  is 
only  matter  of  premise  or  inducement,  in  an 


action  for  the  damages  resulting  from  nontreat- 
ment,  and  the  injury  and  cause  of  action  are 
continuous  while  the  relation  of  physician  and 
patient  subsists. 

5.  Hospitals  ^=s>7— Where  patient  was  Inform  • 
ed  of  necessity  for  further  diagnosis  and  fail- 
ed to  return,  liability  for  negligence  is  limited 
to  injury  ooourring  before  plaintlfTs  negli- 
gence. 

If,  in  such  case,  the  patient,  upon  bein^ 
competently  advised  of  the  necessity  of  fur- 
ther diagnosis  and  treatment,  within  the  period 
of  such  relation  and  within  a  reasonable  time 
after  the  date  of  the  wound,  ignores  it  and  nei- 
ther returns  to  the  hospital  nor  procures  treat- 
ment elsewhere  until  after  the  trouble  has  be- 
come irremediable,  his  right  of  recovery  is  lim- 
ited to  such  damages  as  accrued  before  his 
negligence  occurred,  if  the  prior  and  subse- 
quent damages  can  be  separated  by  the  jury. 

6.  New  trial  ^=s>66  —  Court  should  set  aside- 
verdict  rendered  on  erroneous  theory. 

A  verdict  for  the  plaintiff  in  such  case* 
found  in  a  trial  conducted  on  the  theory  of  de- 
fendant's unconditional  liability  for  the  entire 
damages  sustained,  should  be  set  aside  as  hav- 
ing been  rendered  under  a  misapprehension  of 
law,  and  failure  of  the  trial  court  to  set  it  aside 
upon  a  motion  for  a  new  trial  is  reversible 
error. 

7.  Evidence  ^=:>380— Identllleatlon  of  X-ray 
plates  by  surgeon  directing  their  making  and 
using  them  held  to  warrant  admission. 

Identification  of  X-ray  plates  by  the  sur- 
geon under  whose  general  direction  and  for 
whose  use  they  were  made,  and  by  whom  they 
were  used  in  his  diagnosis  of  a  wound,  is  suffi- 
cient for  their  admission  in  evidence,  although 
the  pictures  were  not  taken  nor  developed  in  his 
presence. 

Error  to  Circuit  Court,  Kanawha  County.- 

Actlon  by  J.  R.  Jenkins  against  the 
Charleston  General  Hospital  &  Training 
School.  Verdict  and  judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed,  ver- 
dict set  aside,  and  case  remanded  for  new 
trial. 

Brown,  Jackson  &  Knight,  of  Charleston, 
for  plaintiff  in  error. 

A.  A.  Lilly  and  M.  F.  Matheny,  both  of 
Charleston,  for  defendant  in  error. 

POFFBNBARGEK,   P.     The   verdict   and 
judgment  complained  of  on  this  writ  of  error 
stand   upon  the  hypothesis  and   finding  of 
negligence  on  the  part  of  the  defendant,  re- 
garded as  a  purely  private  hospital  conducted 
for  profit,  in  the  treatment  of  a  patient,  re- 
sulting in  his  permanent  Injury.     The  in- 
quiry submitted  goes  principally  to  the  cor- 
rectness of  the  judgment  and  verdict,  as  de- 
termined by  the  law  and  the  evidence ;  only 
slight  complaint  being  made'  as  to  rulings  on 
the  admission  of  evidence,  and  none  as  to 
the  giving  or  refusal  of  instructions. 


^EoFor  other  cases  se*  same  topic  and  KBY-NUMBBR  in  all  Key-Numb«red  Digests  and  Indexes 
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Immunity  from  Itabllity  for  negligence  of 
its  physicians  in  the  treatment  of  the  case, 
on  the  part  of  the  defendant,  is  not  claimed. 
The  defenses  are  that  the  only  physician  who 
attended  the  patient  was  an  independent  con- 
tractor ;  that»  if  this  defense  fails,  there  was 
no  negligence  in  the  diagnosis  or  treatment; 
and  that,  if  there  was  such  negligence,  re- 
covery is  barred  by  contributory  negligence. 

[1]  A  hospital  incorporated  and  conducted 
for  private  gain,  or  the  benefit  of  the  stock- 
holders, is  liable  in  damages  to  its  patients 
for  negligence  or  misconduct  of  its  officers 
and  employees.     Hogan  v.  Hospital  CJo.,  6:^ 
W.  Va.  84,  59  S.  E.  943;   Brown  v.  La  So«- 
ci^t^   Franca ise  de   Bienfaisance   Mutuelle, 
138  Cal.  475,  71  Pac.  516;    Railroad  Co.  ▼. 
Wood.  95  Tex.  223,  66  S.  W.  449,  66  Ix  R.  A. 
592,  93  Am.  St  Rep.  834 ;   13  R.  C.  L.  p.  949, 
§   13,  title.  Hospitals.     The  purely  private 
character  of  the  defendant  is  practically  ad- 
mitted ;  no  effort  having  been  made  to  show 
that  it  was  in  any  sense  a  charitable  institu- 
tion.   The  policy  of  the  law  forbids  liability 
of  a  state  or  municipal  hospital  for  negli- 
gence of  its  servants  and  physicians;    it  be- 
ing a  governmental  agency.    In  the  absence 
of  a  statute  expressly  imposing  it,  the  state  is 
never  liable  for  the  negligence  of  its  officers. 
Such  liability  would  result  in  enormous  pub- 
lic burdens.     On  similar  grounds,  the  law 
exempts  charitable  institutions  from  liability 
for  the  negligence  of  its  servants  and  agents. 
Such  institutions  administer  trust  funds,  and 
it  is  not  Just  that  they  should  be  dissipated 
with  liabilities  of  that  kind.     In  the  case 
of  a  private  hospital  the  capital  invested  is 
neither  public  money  nor  a  trust  fund.    It  Is 
like  capital  invested  in  any  other  corporation 
conducted   for   profit.     Hence    there    is    no 
ground  of  public  policy  upon  which  it  can  be 
exempted  from  liability  for  negligence  on  the 
part  of  its  servants  or  agents.     In  its  con- 
tracts, it  stands  upon  the  same  basis  as  any 
other  contractor,  and,  as  to  employees  and 
third  persons,  it  is  subject  to  the  general 
rule,  respondeat  superior. 

Defendant  and  plaintiff  were  brought  into 
relation  with  each  other  through  the  agency 
of  the  employer  of  the  latter,  the  Western 
Pocahontas  Fuel  Company.  At  the  time  of 
his  injury  that  company  was  paying  him  a 
salary  of  $125  per  month  for  his  services  in 
its  engineering  department,  and  from  his 
salary  he,  along  with  all  other  employees  of 
the  company,  was  contributing  a  small 
amount  each  month  to  a  fund,  in  considera- 
tion of  which  the  company  contracted  with 
the  defendant  for  its  medical  and  surgical 
treatment  of  its  employees. 

His  left  arm  having  been  broken  by  a  piece 
of  flying  or  falling  rock,  first  aid  was  given 
him  by  a  local  physician,  who  put  the  arm 
in  splints,  and  then,  with  his  employer's  cer- 
tificate of  admission  to  the  hospital,  he  came 
to  Charleston  and  was  registered  in  that  in- 
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stitutlon,  but  his  stay  within  its  walls  was 
limited  to  a  few  hours.  After  registration 
and  the  making  out  of  a  chart,  an  X-ray 
sx)eciallst  was  called  in,  at  the  expense  of 
the  hospital,  and  a  picture  of  the  arm  taken. 
This  operation  consumed  but  a  few  minutes. 
After  it  was  over,  the  plaintiff  and  his  father 
remained  in  the  hospital  but  a  short  time, 
probably  about  two  hours.  Being  advised 
that  the  picture  would  not  be  developed  and 
ready  for  use  until  the  next  morning,  the 
father  and  son  went  to  a  hotel,  with  the  un- 
derstanding that  they  would  be  advised  of 
the  result  the  next  morning,  before  the  run- 
ning of  a  certain  train,  at  about  9  o'clock,  by 
which  they  expected  to  depart  for  Beckley, 
in  order  to  allow  the  son  to  register  under 
the  draft  law,  if  the  condition  of  his  arm 
would  permit  his  departure.  On  the  next 
morning,  before  the  time  for  their  departure 
had  arrived,  the  father  called  up  the  hospital 
and  was  advised  that  the  plate  was  not  yet 
ready,  but  that,  if  he  desired  to  take  his  son 
to  Beckley,  he  could  do  so  and  the  result  of 
the  reading  would  be  given  him  later.  With 
that  understanding  they  left.  They  were  at 
the  hospital  September  the  11th  and  left  the 
city  the  next  day.  On  September  14,  1918, 
three  days  after  the  visit  to  the  hospital,  the 
father  received  a  letter  from  the  superin- 
tendent, dated  September  12th,  saying: 

*'X-ray  of  arm  shows  fracture  of  both  the 
ulna  and  radius  in  upper  third  with  very  little 
displacement.  New  splints  will  not  have  to  be 
applied." 

The  superintendent  says  this  was  a  copy 
of  a  letter  sent  to  the  physician  by  whom 
he  thought  the  patient  had  been  sent  to  the 
hospital.  He  further  says  that  between  12 
and  2  o'clock,  September  11th,  while  he  was 
at  work  in  his  office,  the  plaintiff  passed  by 
and  told  him  he  was  going  to  Beckley,  and 
that  in  response  to  that  he  said,  "Why  don't 
you  stay  and  find  out  the  reading  of  this  X- 
ray  picture  and  whether  you  need  further 
treatment?"  and  that  he  replied  that  he 
would  rather  be  at  home  during  the  period  of 
convalescence.  The  superintendent  says  he 
then  insisted  that  he  stay  in  the  hospital, 
both  for  the  reading  of  the  picture  and  to 
take  tr^tment.  No  denial  of  this  demand 
or  caution  is  found  in  the  testimony. 

Between  the  date  of  his  return  to  Beckley 
and  that  of  an  examination  of  the  arm  by  a 
local  physician,  the  plaintiff  had  discussed 
his  case  with  that  physician  and  was  advised 
not  to  have  the  splints  taken  off  for  a  week 
or  two,  as  it  would  be  dangerous  to  remove 
them  before  union  of  the  broken  bones.  In 
these  conversations  the  substance  of  the  let- 
ter stating  the  nature  of  the  injury  was  given 
the  physician.  About  three  weeks  after  the 
date  of  this  injury  this  physician  took  off  the 
bandages  and  discovered  that  the  arm  was 
crooked  and  advised  the  plaintiff  of  his  fear 
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of  some  trouble.  He  also  told  him  it  would 
be  a  good  thing  for  him  to  go  right  back  to 
the  hospital.  Then  he  replaced  the  splints 
and  told  the  plaintiff  he  thought  they  could 
be  permanently  removed  in  about  two  weeks. 
After  the  lapse  of  that  time  they  were  re- 
moved, and  it  was  found  that  the  arm  was 
crooked  and  that  there  was  still  some  swell* 
Ing  in  the  elbow.  Thereupon  the  physician 
advised  him  to  go  to  a  bone  surgeon.  He  did 
so  December  30,  1918,  and  it  was  found,  by 
X-ray  investigation,  that  the  radial  head 
had  been  dislocated  and  never  replaced,  and 
that,  for  some  reason  not  clearly  explained, 
but  evidently  lack  of  union  of  one  or  both 
of  the  fractures,  it  was  necessary  to  open  the 
wound  and  cut  away  portions  of  the  bones,  in 
an  effort  to  obtain  union  and  a  straighter 
arm.  Later  a  second  operation  was  perform- 
ed, in  which  a  little  of  the  radial  head  was 
cut  off.  The  arm  is  still  in  bad  condition. 
It  is  crooked,  and  the  break  in  the  ulna  has 
not  united  and  likely  never  will.  The  radius 
does  not  touch  the  humerus,  but  stands  out 
in  the  tissue.  These  two  opeirations  were 
performed  by  a  surgeon  in  no  way  connected 
with  the  defendant,  and  in  a  different  hos- 
pital. 

[2,  8]  For  two  very  good  reasons,  the  de- 
fense of  injury  by  an  independent  contractor 
cannot  be  maintained.  The  radiologist  was 
employed  and  paid  by  the  defendant  to  per- 
form work  in  discharge  of  its  own  contract 
and  undertaking  to  diagnose  and  treat  the 
injury.  Farming  out  work  to  be  done  under 
a  contract  never  relieves  from  the  obligation 
of  the  contract.  A  man  cannot  avoid  his 
contract  by  devolving  performance  thereof 
upon  a  stranger.  In  the  next  place,  the  tak- 
ing of  the  X-ray  picture,  whether  properly  or 
negligently  done,  was  only  partial  perform- 
ance of  the  diagnosis,  or  rather  one  method 
of  Investigation,  and  not  necessarily  conclu- 
sive. The  picture  had  to  be  read  and  inter- 
preted and  judgment  passed  upon  the  con- 
ditions disclosed  by  it.  From  those  condi- 
tions it  was  necessary  to  say  whether  treat- 
ment was  necessary,  and  that  lies  clearly  be- 
yond the  province  and  employment  of  the 
radiologist. 

At  the  date  of  the  alleged  negligence  the 
staff  of  the  hospital  had  been  disrupted  and 
depleted  by  enlistments  in  the  military  serv- 
ice of  the  country,  in  both  the  medical  and 
surgical  departments.  In  this  circumstance 
there  is  no  legal  justification  for  any  derelic- 
tion of  duty  on  the  part  of  the  defendant, 
but  it  bears  strongly  upon  the  moral  aspects 
of  the  case,  wherefore  it  is  stated  upon  con- 
siderations of  fairness  to  an  institution 
charged  with  negligence.  Another  circum- 
stance is  possible  misapprehension  of  the  in- 
tent and  purpose  of  the  plaintiff  in  coming 
to  the  hospital.  The  superintendent  swears 
he  understood  he  had  come  for  an  X-ray  ex- 
amination and  not  for  treatment    Between 


this  statement  and  another  to  the  effect  that 
the  plaintiff  had  been  advised  to  remain  for 
treatment,  if  found  necessary,  there  is  a  de- 
gree of  inconsistency,  but  necessity  of  treat- 
ment was  not  obvious,  and  no  doubt  there 
was  a  presumption  against  it,  since  the  frac- 
ture had  been  reduced  by  a  physician  and  the 
arm  put  in  splints,  which  it  would  not  have 
been  good  practice  to  remove  if  the  bones  had 
been  properly  set  Then  there  was  manifest 
impatience  on  the  part  of  the  plaintiff  and  a 
fixed  determination  to  return  to  Beckley  on 
the  next  day,  if  possible. 

The  X-ray  plate  taken  at  the  hospital  was 
introduced  in  evidence  and  clearly  showed 
the  fractures  of  both  bones.  From  it  the 
jury  could  have  found  that  for  some  reason, 
the  letter  received  September  14th  did  not 
correspond  with  its  disclosure  aa  to  disf^ace- 
ment  The  alignment  of  the  ulna  was  shown 
to  be  almost  perfect  but  that  of  the  radius 
appeared  to  be  very  imperfect  Little  more 
than  half  of  one  broken  end  appears  to  have 
joined  the  other,  and  at  the  fracture  the  end 
next  to  the  elbow  was  plainly  depressed.  It 
was  revealed  by  the  X-ray  picture  taken  at 
Huntington,  December  30,  1918,  that  the  oth- 
er end  of  that  bone,  which  should  have  stood 
against  the  humerus,  had  be^i  dislocated. 
This  dislocation  seems  not  to  have  been  dis- 
covered by  the  physician  who  reduced  the 
fracture,  for  there  were  no  splints  nor  any 
bandage  on  the  elbow.  The  X-ray  expert 
seems  to  have  assumed  lack  of  injury  at  that 
point,  because  a  physician  had  presumptively 
examined  it  and  found  none.  The  picture 
was  taken  of  part  or  all  of  the  bandaged  por- 
tion of  the  arm.  As  the  end  of  the  broken 
radius  next  to  the  elbow  was  depressed  at 
the  fracture,  as  shovni  by  the  picture,  a  care- 
ful inspection  of  it  might  have  suggested  the 
additional  injury  and  trouble  afterward  dis- 
closed. The  jury  could  also  have  inferred 
that  the  arm  was  crooked  at  the  time  of  the 
taking  of  the  picture,  and  that  investigati<Hi 
sufllcient  to  disclose  it  was  omitted.  But  one 
picture  was  taken  at  that  time.  To  deter- 
mine whether  a  bone  is  crooked  or  straight 
the  practice  is  to  take  pictures  of  it  from  two 
directions  determined  by  lines  at  right  angles 
with  each  other.  Upon  this  imperfect  and  in- 
complete investigation,  the  patient  was  per- 
mitted to  depart  and  afterwards  advised 
that  the  alignment  of  the  bones  was  fklrly 
good  and  that  the  wound  needed  no  further 
treatment  at  that  tima  No  specialist  in  sur- 
gery examined  the  arm,  and  the  superintend- 
ent's letter  followed  the  terms  of  the  X-ray 
report  The  superintendent  practicing  sur- 
gery with  medicine,  says  he  saw  the  X-ray 
plate,  but  not  that  he  examined  the  arm. 
The  testimony  of  the  plaintiff  and  bis  father, 
narrating  what  occurred  at  the  hospital,  war- 
rants the  inference  that  nobody  investigated 
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the  injury  by  manipulation  of  the  arm  or 
otherwise  than  with  the  X-ray  machine. 

[4-6]  The  negligence  of  the  defendant,  if 
any,  did  not  consist  of  improper  treatment  of 
tbe  wound,  for  none  was  administered.  But 
a  physician  or  surgeon  is  liable  for  negli- 
gence or  carelessness  resulting  in  failure  of 
bis  diagnosis  to  disclose  an  injury  or  the 
extent  thereof  and  consequential  detriment  to 
the  patient  Burk  v.  Foster,  114  Ky.  20,  69 
S.  W.  1096,  59  L  R.  A.  277, 1  Ann.  Cas.  304 ; 
Grainger  y.  Still,  187  Mo.  197,  85  S.  W.  1114, 
70  L.  R.  A.  49;  Manser  v.  Collins,  69  Kan. 
200,  76  Pac.  851 ;  Lewis  v.  DwineU,  84  Me. 
497,  24  Aa  945;  Harriott  v.  Plimpton,  166 
Mass.  585,  44  N.  E.  992.  The  same  rule  ap- 
plies to  private  hospitals.  There  was  an  un- 
discovered injury,  and  there  was  only  a  par- 
tial and  very  hurried  investigation  made. 
This  may  have  been  largely  due  to  an  as- 
sumption of  lack  of  necessity  for  further  ex- 
amination, based  upon  the  previous  reduc- 
tion of  the  fracture  and  the  manner  in  which 
the  arm  was  bandaged.  Adoption  of  that 
theory,  however,  was  failure  to  do  the  very 
thing  demanded  and  contracted  for  by  the  pa- 
tient He  had  come  to  ascertain  the  nature 
and  extent  of  the  injury  and  to  obtain  fur- 
ther treatment,  if  deemed  to  be  necessary  or 
advisable.  Of  course,  a  physician  or  surgeon 
does  not  guarantee  the  correctness  of  his 
diagnosis  or  the  success  of  his  treatment,  nor 
is  he  liable  for  mistakes,  if  he  has  exerdsed 
the  required  degree  of  care  and  diligence. 
But  the  fact  that  in  an  investigation  he  has 
failed  to  discover  what  a  careful  diagnosis 
would  necessarily  have  disclosed  is  some  evi- 
dence of  lack  of  due  care  and  diligence.  In 
this  case  there  were  distinct,  but  related,  in- 
juries^ fractures  of  two  bones  at  one  place 
and  dislocation  of  one  of  the  bones  at  an- 
other. One  of  them  was  neither  discovered 
nor  searched  for.  Upon  the  authorities  above 
referred  to,  -we  are  of  the  opinion  that  the 
evidence  is  sufficient  to  sustain  a  finding  of 
negligence  on  the  part  of  the  defendant  The 
distinction  between  excusable  errors  and  neg- 
ligence is  well  stated  in  the  following  text 
frpm  30  Cyc.  1578: 

"A  physician  entitled  to  practice  his  profes- 
sion, possessiDg  the  requisite  qualificatioDs,  and 
applying  his  skill  and  judgment  with  due  care, 
is  not  ordinarily  liable  for  damages  consequent 
upon  an  honest  mistake  or  an  error  of  judg- 
ment in  making  a  diagnosis,  in  prescribing 
treatment,  or  in  determining  upon  an  operation, 
where  there  Is  reasonable  doubt  as  to  the  na- 
ture of  the  physical  conditions  involved,  or  as 
to  what  should  have  been  done  in  accordance 
with  recognized  authority  and  good  current 
practice.  Whether  errors  of  judgment  will  or 
will  not  make  a  physician  liable  in  a  given  case 
depends  not  merely  upon  the  fact  that  he  may 
be  ordinarily  skillful  as  such,  but  whether  he 
has  treated  the  case  skillfully  or  has  exercised 
in  its  treatment  such  reasonable  skill  and  dili- 
gence as  is  ordinarily  exercised  in  his  profes- 
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sion.  l%ere  is  a  fundamental  difference  in 
malpractice  cases  between  mere  error  of  judg- 
ment and  negligence  in  previously  collecting 
data  essential  to  a  proper  conclusion,  or  in  sub- 
sequent conduct  in  the  selection  and  use  of  in- 
strumentalities with  which  the  physician  may 
execute  his  judgment.  If  he  omits  to  inform 
himself  as  to  the  facts  and  circumstances,  and 
injury  results  therefrom,  then  he  is  liable." 

That  there  was  negligence  on  the  part  of 
the  plaintiff  contributing  to  the  unfortunate 
condition  in  which  he  finds  himself  is  so  ap- 
parent as  to  leave  no  room  for  two  different 
and  intelligent  opinions.  Though  informed 
by  Dr.  Jarrold  that  the  crookedness  of  his 
arm  betokened  serious  trouble  and  advised 
by  him  to  return  to  the  hosq;>ital,  he  did  not 
do  so.  When  two  weeks  later,  five  weeks 
from  the  date  of  the  injury,  he  was  again 
advised  of  a  dangerous  condition  and  the 
necessity  of  special  treatment,  he  still  de- 
layed action  and  did  not  seek  it  until  late  in 
December,  1918,  a  date  more  than  three  and 
a  half  months  after  the  injury  and  the  negli- 
gent diagnosis.  It  cannot  be  said,  refisonably 
or  consistently,  that  in  all  this  delay  he  relied 
upon  the  letter  indicating  a  satisfactory  con- 
dition of  the  wound,  for  the  contrary  was 
emphatically  asserted  by  his  physician,  who 
considered  his  case  professionally  with  full 
knowledge  of  the  contents  of  the  letter.  No 
reasonably  intelligent  and  prudent  man 
would  have  relied  upon  it  after  that  As  to 
these  facts  there  can  be  no  doubt  They  were 
proved  as  part  of  the  plaintiff's  case. 

If,  in  law,  this  conduct  constitutes  con- 
tributory negligence,  it  manifestly  bars  right 
of  recovery.  If  it  does  not,  it  goes  merely 
in  mitigation  of  the  damages.  In  Lnwson  v. 
Conaway,  37  W.  Va.  159,  16  S.  E.  564,  18  L. 
R.  A.  627,  38  Am.  St  Rep.  17,  it  is  held  that 
to  be  contributory,  negligence  must  be  con- 
temporaneous with  the  main  fact  charged  as 
negligence,  and  that  the  patient's  negligence 
after  dismissal  of  the  physician  or  his 
abandonment  of  the  case,  does  not  bar  re- 
covery for  the  negligence  of  the  latter,  com- 
mitted before  termination  of  the  relation. 
This  holding  is  obviously  not  decisive  of  the 
status  of  the  patient's  negligence  before  ter- 
mination of  the  relation.  Subsequent  neg- 
ligence, under  such  circumstances,  could  not 
well  be  held  to  have  been  contributory,  for 
the  negligence  of  the  physician,  violation  of 
the  duty  imposed  by  his  contract,  necessarily 
ends  with  the  termination  of  the  contract 
Muccl  V.  Houghton,  89  Iowa,  608,  57  N.  W. 
305 ;  Ballou  v.  Prescott,  64  Me.  305 ;  Dash- 
iell  V.  Griffith,  84  Md.  365,  35  AtL  1094; 
Becker  v.  Janinski  (Com.  PL)  15  N.  Y.  Supp. 
675 ;  KendaU  v.  Brown,  74  111.  232.  He  is 
then  under  a  liability,  but  not  imder  any 
duty  to  the  patient  In  such  case  the  subse- 
quent negligence  could  be  no  more  than  a 
mitigating  fact  or  circumstance.    The  rulini; 
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above  referred  to  was  called  forth  by  an  ex- 
ception to  the  giving  of  an  instruction  telling 
the  Jury,  unqualifiedly,  that  the  negligence  of 
the  patient,  if  any,  barred  recovery.  One  of 
the  main  issues  in  the  case  was  whether  the 
relation  had  been  terminated.  In  disapprov- 
ing the  instruction  the  court  said  it  should 
have  been  framed  so  as  to  adapt  it  to  the 
evidence.  In  doing  so  it  impliedly  held  that, 
if  the  plaintiff's  negligence  occurred  and  con- 
tributed before  termination  of  the  relation, 
it  would  defeat  recovery. 

In  West  V.  Martin,  31  Mo.  375,  80  Am. 
Dec.  107,  an  instruction  assuming  nonliabil- 
ity on  the  theory  of  contributory  negligence 
was  disapproved  on  the  ground  of  lack  of  evi- 
dence of  any  possible  connection  between  the 
patient's  dereliction  of  duty  and  the  injury. 
The  defendant  had  negligently  failed  proper- 
ly to  set  a  brolsen  bone.  That  was  an  affirm- 
ative act  in  which  the  patient  could  have 
had  no  part,  constituting  a  complete  and  ac- 
tionable injury.  There  are  like  holdings  up- 
on similar  facts  in  other  Jurisdictions.  Car- 
penter V.  Black,  75  N.  Y.  12;  Dubois  v. 
Decker,  130  N.  Y.  325,  29  N.  E.  313.  14  L. 
R.  A.  429,  27  Am.  St  Rep.  529;  McCrack- 
en  v.  Smathers,  122  N.  C.  799,  29  S.  E. 
354.  An  instructive  case  in  which  the  dis- 
tinction between  contributing  and  subse- 
quent or  independent  negligence  on  the  part 
of  the  plaintiff  is  observed  is  Wilmot  v.  How- 
ard, 39  Vt  447,  94  Am.  Dec.  338.  In  that 
case  the  trial  court  had  refused  an  instruc- 
tion which  would  have  told  the  Jury  the 
plaintiff  could  not  recover  if  his  failure  to  get 
a  sound  arm  resulted  in  part  from  misman- 
agement or  negligence  of  those  having  charge 
of  him.  It  did  charge  the  Jury  that  he  could 
not  recover  if  his  negligence  contributed  to 
the  defective  result  The  appellate  court  ap- 
proved the  ruling  on  the  ground  that  the  in- 
struction was  broad  enough  to  permit  de- 
feat of  the  action  by  proof  of  independent 
or  supervening  negligence.  The  court's  con- 
clusion is  best  expressed  in  its  own  language. 
Speaking  of  the  cases  relied  upon  by  the  de- 
fendant, the  Judge  delivering  the  opinion 
said : 

*'In  those  cases  the  alleged  negligence  on  the 
part  of  tho  plaintiff  was  simultaneous  and  co- 
operating with  the  alleged  fault  of  the  defend- 
ant, an  element  in  the  very  transaction  which 
constitutes  the  alleged  cause  of  action.  The 
contributory  negligence  on  the  part  of  the 
plaintiff,  in  all  the  cases,  that  has  been  held  to 
preclude  his  right  of  recovery,  has  entered  into 
the  creation  of  the  cause  of  action,  and  not 
merely  supervened  upon  it,  by  way  of  aggra- 
vating the  damaging  results." 

The  distinction  was  well  expressed  also  in 
Hibbard  v.  Thompson,  109  Mass.  286,  in  the 
following  terms: 

"If  it  be  impossible  to  separate  the  injury 
occasioned  by  the  neglect  of  the  plaintiff  him- 


self from  that  occasioned  by  the  neglect  of  the 
defendant,  the  plaintiff  cannot  recover.  If 
however  they  can  be  separated,  for  such  injury 
as  the  plaintiff  may  show  thus  proceeded 
solely  from  the  want  of  ordinary  skill  or  ordi- 
nary care  of  the  defendant,  he  may  recover.'* 

The  separation  must  take  place,  of  course, 
as  indicated,  in  respect  of  causal  relation  to 
injuries,  not  mere  apportionment  of -the  dam- 
ages resulting  from  a  single  injury  caused 
by  the  combined  negligence  of  both  parties. 
An  Illustration  of  independent  injuries   In- 
volved in  a  case  is  found  in  Gates  v.  Fleisch- 
er, 67  Wis.  604,  30  N.  W.  674.    Evidence  ad- 
duced tended  to  prove  injury  by  malpractice 
in  the  treatment  of  one  affliction  and  injury 
occasioned  by  another  pre-existing   disease 
from   which   the  patient   suffered   and   for 
which  she  was  not  treated.    No  abatement 
from  the  damages  recoverable  for  malprac- 
tice was  allowed  on  account  of  those  occa- 
sioned by  the  untreated  disease.    The  sur- 
gical case  was  an  obstetrical  one  compiicated 
by   the   pre-existing    disease.    Hence    there 
seems  to  have  been  both  negligence  in  diag- 
nosis and  improper  and  injurious  treatment, 
but  the  court  did  not  so  regard  it 

In  its  circumstances  this  case  is  clearly 
distinguishable  from   those  above  anal^-zed 
in  all  of  which  there  was  affirmative  action  on 
the  part  of  the  physician,  inflicting  inune- 
diate  injury.    The  negligence  consisted  of  an 
act  of  commission,  not  omission.    Here  we 
have  the  exact  opposite.    There  was  no  con- 
tribution by  the  plaintiff   to  the  negligent 
diagnosis.    If  by  that  alone  the  injury  was 
occasioned,  the  plaintiff's  subsequent  derelic- 
tion of  duty  did  not  contribute  to  it.    That 
however,  cannot  be  deemed  to  have  been  the 
proximate  cause  of  the  injury.    It  was  a 
mere  premise  or  inducement  to  the  failure  to 
treat  the  arm  which  actually  inflicted  the  in- 
jury.   That  dereliction,  failure  to  treat,  was 
uot  completed  by  the  reading  of  the  X-ray 
plate  and  writing  of  the  reassuring  letter. 
It  continued  to  operate  as  long  as  the  rela- 
tion of  physician  and  patient  continued.    If, 
notwithstanding     the     negligent     dlagnoeis 
proper   treatment  had  been  given  in  igno- 
rance of  the  full  nature  or  extent  of  the  in- 
jury, the  plaintiff  would  have  had  no  cause 
of  action.    Tomer  v.  Aiken,  126  Iowa,  114, 
101  N.  W.  769.    That  the  failure  to  treat  In- 
duced  by  ignorance  of  the  trouble,  due  to 
negligence,  is  the  proximate  cause  of  the  in- 
jury to  the  patient  by  the  physician,  Is  made 
clear  by  the  reasoning  of  Price,  J.,  in  Gillette 
V.  Tucker,  67  Ohio   St  106,  65  N.  E.  865, 
ably  and  extensively  annotated  in  93  Am.  fit 
Hep.  657,  and  authorities  cited  by  him.  In  that 
case  the  decision  of  the  trial  court  was  af- 
fli*med  by  an  equal  division  in  the  appellate 
court  but  the  division   took  place  on  the 
question  of  the  application  of  the  statute  of 
limitations.    Besides^  the  injurious  act  of  the 
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physician  was  affirmative  in  character  and 
was  completed  in  a  few  minutes.  After  an 
abdominal  operation,  he,  by  oversight,  left 
a  sponge  in  the  abdomen  of  the  patient  in 
closing  the  wound.  The  judges  favoring  af- 
firmance of  the  judgment  took  the  position 
that  the  relation  of  physician  and  patient  did 
not  terminate  with  the  completion  of  the 
surgical  operation,  that  the  surgeon  remained 
under  duty  to  treat  the  patient  and  to  dis- 
cover and  remedy  the  trouble  caused  by  his 
oversight,  and  that  therefore  the  statute  of 
limitations  did  not  begin  to  run  with  the 
date  of  the  operation.  There  was  a  continu- 
ing duty  and  conformably  a  continuous  cause 
of  ifijury  to  the  x>atient  in  the  non-perform- 
ance thereof.  In  the  opinion  in  which  they 
concurred  it  is  said: 

"We  hold  the  proposition  to  be  sound,  that 
this  degree  of  skill  and  care  is  to  be  exercised, 
not  only  in  performing  the  operation,  but  also 
in  the  subsequent  necessary  treatment  follow- 
ing such  operation,  unless  the  terms  of  em- 
ployment otherwise  limit  the  service,  or  the 
surgeon  give  Uie  patient  notice,  that  he  will  not 
or  cannot  afford  the  subsequent  treatment." 

This  was  expressly  held  in  a  case  involving 
the  conduct  of  a  veterinary  surgeon,  after  an 
operation  performed  by  him  upon  an  animah 
Williams  v.  GUman,  71  Me.  21.  That  failure 
to  treat  is  the  proximate  cause  was  assumed 
in  Manser  v.  Ck>llins,  69  Kan.  290,  76  Pac. 
851,  a  case  of  failure  to  treat  due  to  nondis- 
covery  of  the  nature  of  an  injury ;  the  court 
saying : 

"It  may  be  said  that  the  failure  of  the  doctor 
to  alleviate  the  patients  suffering  was  the 
cause  of  it,  at  least,  to  the  excess  above  a  min- 
imum to  which  it  might  have  been  reduced  aft- 
er prompt  discovery  of  the  cause  and  by  prop- 
.er  treatinent." 

In  principle,  the  present  inquiry  Is  exact- 
•ly  like  the  one  involved  in  the  ascertainment 
of  the  date  from  which  the  statute  of  limi- 
tation begins  to  run.  It  runs  from  the  ac- 
crual of  the  cause  of  action,  and  not  until 
such  cause  becomes  complete.  In  contracts 
of  employment  or  agency,  in  which  no  time 
is  fixed  for  payment  or  for  termination  of 
the  contract,  the  statute  does  not  begin  to 
run  imtil  the  services  are  ended.  Wood,  St 
Lim.  (4th  Ed.)  {  119c  (2).  Many  continuing 
contracts  fall  within  the  same  rule.  Id.  § 
119c  (1).  So  do  professional  service  con- 
tracts. Id.  §  119c  (3).  In  the  law  of  torts 
including  negligence,  continuous  or  succes- 
sive causes  of  action  arising  from  the  same 
wrongful  act  are  recognized,  in  the  applica- 
tion of  the  law  of  remedies  and  the  statute 
of  limitations.  Godbey  v.  Bluefield,  61  W. 
Va.  604,  57  S.  E.  45;  Henry  v.  Railroad  Ck)., 
40  W.  Va.  234,  21  S.  B.  863 ;  Field  v.  Brown, 
24  Grat  (Va.)  74 ;  Staple  v.  Spring,  10  Mass. 
72;  Bonomi  v.  Backhouse,  9  H.  L.  Gas.  503; 
Colliery  Co.  v.  Mitchell,  L.  B.  11  A.  O.  127; 
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Ijewey  v.  H.  C.  Fricke  Coke  Co.,  166  Pa. 
536,  31  Atl.  261,  28  L.  R.  A.  283,  45  Am.  St. 
Rep.  684;  Wood,  St.  Lim.  f  178. 

Assuming  the  contract  between  the  plain- 
tiff and  defendant  to  have  been  on&  for 
treatment,  the  latter  was  under  continuous 
duty  and  in  daily  default  working  daily  in- 
jury to  the  former;  and  when  the  patient, 
by  his  negligence,  within  the  period  of  the 
defendant's  duty  and  default,  failed  to  re- 
turn for  treatment  and  to  obtain  it  else- 
where, he  necessarily  contributed  to  the  in- 
jury suffered  by  the  defendant's  negligence. 
Richards  v.  WiUard,  176  Pa.  181.  35  Atl. 
114.  If  he  did  not  enter  the  hospital  for 
treatment,  but  bnly  for  an  examination,  the 
defendant's  liability  is  no  doubt  limited  to 
such  damages  as  accrued  between  the  date 
of  the  examination  and  that  of  the  discovery 
of  trouble  which  the  plaintiff  himself  should 
have  had  corrected.  As  to  this,  however, 
we  decide  nothing,  since  the  jury  obviously 
found  that  the  contract  was  for  treatment, 
and  such  finding  is  sustained  by  evidence. 
Manifestly  the  plaintiff  was  guilty  of  con- 
tributory negligence,  as  matter  of  law,  but 
not  until  after  the  negligence  of  the  defend- 
ant had  inflicted  some  injury  upon  him.  The 
original  negligence,  committed  within  the 
period  of  employment  continuing  until  the 
plaintiff's  negligence  occurred,  was  the  detri- 
ment suffered  l>etween  the  dates  of  the  two 
acts  of  negligence.  In  other  words,  the 
proximate  cause  of  the  injury  complained  of 
was  nontreatment  In  the  first  instance 
nontreatment  was  imputable  to  the  defend- 
ant alone,  and  later  to  both  it  and  the  de- 
fendant. Fdr  this  conclusion  direct  author- 
ity is  found  in  Manser  v.  Collins,  69  Kan. 
290,  76  Pac.  851,  holding  the  defendant  li- 
able for  the  pain  and  suffering  of  the  plain- 
tiff between  the  date  on  which  the  latter 
should  have  been  treated  and  the  date  on 
which  she  contributed  by  her  failure  to  ob- 
tain it,  after  having  been  advised  of  her  real 
condition  and  the  necessity  therefor.  That 
holding  conforms  to  the  principle  enunciated 
in  Hibbard  v.  Thompson,  109  Mass.  286; 
Wilmot  V.  Howard,  39  Vt.  447,  94  Am.  Dec. 
338,  already  referred  to. 

No  effort  was  made  in  the  course  of  the 
trial  to  apply  the  legal  principle  requiring 
apportionment  or  limitation  of  damages  in 
conformity  with  the  bases  of  liability,  as 
here  defined.  In  attempting  to  prove  his 
case  the  plaintiff  imputed  all  of  the  injury 
and  damages  to  the  defendant,  notwith- 
standing the  obvious  lack  of  right  to  recover 
for  so  much  of  the  damages  as  were  occa- 
sioned by  the  combined  negligence  of  both, 
if  apportionment  thereof  by  the  jury  was 
possible.  Nor  was  the  attention  of  the  jiu:;^ 
directed  to  their  power  and  duty  to  make 
the  apportionment,  if  practicable,  and  limit 
thehr  verdict  to  the  damages  accrued  before 
the  date  of  the  plaintiff's  contribution  to  the 
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negligence  of  the  defendant  If  a  proper  In- 
quiry had  been  made,  it  might  have  been 
shown  that  the  effect  of  the  defendant's 
negli^nce  was  slight  and  of  little  conse- 
quence, and  that  substantially  all  of  the  in- 
Jury  complained  of  was  the  result  of  the 
concurrent  negligence.  Presumptively,  there- 
fore, the  verdict  is  based  upon  an  erroneous 
theory.  The  jury  no  doubt  took  the  case 
as  it  was  submitted  to  them  by  the  court 
and  the  attorneys  representing  the  parties 
and  charged  the  defendant  with  the  entire 
damages.  Misapprehension  of  the  law  by 
the  jury  alone,  when  apparent,  is  good 
ground  for  a  new  trial.  When  the  court, 
parties,  and  Jury  all  fall  victims  to  it,  the 
case  is  infinitely  stronger.  The  issue  was 
submitted  upon  an  erroneous  theory,  and 
the  verdict  is  manifestly  contrary  to  the  law 
and  the  evidence,  wherefore  the  motion  to 
set  it  aside  should  have  been  sustained. 

[7]  The  evidence  admitted  over  objections 
of  the  defendant,  consisted  of  X-ray  plates 
taken  under  the  general  direction  of  the 
surgeon  who  performed  the  two  operations 
mentioned,  but  not  in  his  presence.  As  they 
were  taken  for  him  and  by  his  direction,  and 
used  and  identified  by  him,  they  were  prop- 
erly admitted. 

For  the  errors  noted,  the  Judgment  will  be 
reversed,  the  verdict  set  aside,  and  the  case 
remanded  for  a  new  trial. 


(90  W.  Va.  225) 

ANDERSON  et  al.  v.  SCHAFFNER  et  al. 

(No.  4284.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  7,  1922.) 

(Syllabus  by  the  Court.) 

1.  Mines  and  minerals  ^=s>75^When  estate 
created  by  discovery  of  oil  or  0as  under  lease 
subsists  after  expiration  of  term  stated. 

Although  discovery  of  oil  or  gas  by  ex- 
ploration therefor  under  a  lease  of  land  for 
oil  and  gas  purposes  vests  an  estate  or  interest 
in  such  minerals  for  the  specific  term  created 
by  the  lease  and  as  much  longer  as  they  are 
produced  from  the  land,  provided  the  lease  stip- 
ulates for  such  an  extension,  the  estate  or  in- 
terest BO  vested  subsists,  after  expiration  of 
the  specific  term,  only  upon  condition  that 
production  continue  thereafter,  or,  in  the  event 
of  failure  thereof  by  reason  of  accident  deemed 
to  have  been  within  the  reasonable  contem- 
plation of  the  parties,  upon  the  exercise  of  a 
high  degree  of  diligence  to  bring  it  about  or 
restore  it. 

2.  Receivers  <$=»i6— When  receiver  may  be  ap- 
pointed under  oil  and  gas  lease  stated. 

Cessation  of  production  and  work  by  the 
lessee,  on  leased  premises  upon  which  oil  and 
gas  have  been  discovered  by  means  of  a  well 
drilled  into  the  mineral-bearing  sands,  for  sev-  ^ 


era]  months,  after  expiration  of  the  specific 
term  of  the  lease  and  in  reliance  only  upon  the 
extension  clause  thereof,  makes  a  prima  facie 
case  of  expiration  of  the  lease;  and.  if  tK^ 
lessee,  under  such  circumstances,  declines  to 
vacate  the  premises,  and  large  quantities  of 
gas  are  escaping  from  the  well  and  going  to 
waste,  a  court  of  equity,  upon  the  application 
of  the'  lessor,  may  properly  appoint  a  receiver 
to  take  charge  of  the  well,  machinery,  tools, 
and  appliances  used  in  connection  therewith, 
for  conservation  of  the  well  and  its  products, 
pending  final  determination  of  the  rights  of  the 
parties. 

3.  Mines  and  minerals  ^=s>75— Use  of  gas  from 
completed  well  not  sufflolent  to  keep  lease  lo 
effeot. 

In  the  case  of  cessation  of  production' and 
work  on  a  lease  having  an  extension  clause,  for 
several  months  after  expiration  of  the  spe- 
cific term  thereby  created,  the  use  of  gas 
from  a  completed  well  on  the  lease,  not  other- 
wise used,  is  not  alone  sufficient  to  keep  the 
lease  alive  and  in  effect. 

4.  Receivers  ^=»39^Questloii  of  title  to  prop- 
erty need  not  be  determined  on  appointment 
of  receiver  under  oil  and  gas  lease. 

For  the  purposes  of  such  receivership  cre- 
ated at  the  inception  of- litigation  of  that  kind, 
it  Is  unnecessary  to  determine  the  question  of 
title  to  the  movable  property  used  in  connection 
With  the  well,  nor,  assuming  it  to  be  in  the 
lessee,  the  extent  to  which  such  property  may 
be  used  by  the  receiver.  It  is  the  duty,  and 
within  the  power,  of  the  court,  to  determine 
the  rights  of  the  parties,  respecting  it,  in  the 
progress  of  the  litigation^  upon  proper  applica- 
tions for  interposition  of  its  powers. 

Appeal  from  Circuit  Court,  Wetzel  County. 

Suit  by  Ma  the  w  Anderson  and  others 
against  George  Schaffner  and  others.  De- 
cree for  complidnants,  and  defendants  ap- 
peal   AfiSrmed. 

Charles  C.  Scott,  B.  S.  Douglass,  and  Law 
&  McCue,  all  of  Clarksburg,  for  appellants. 
H.  H.  Rose,  of  Fairmont,  for  appellees. 

POFFENBARGER,  P.  By  this  appeal,  the 
claimants  of  a  lease  on  a  66-acre  tract  of  land 
in  Wetzel  county,  for  oil  and  gas  purposes, 
under  which  they  drilled  a  productive  well 
and  ceased  to  operate  it,  seek  abrogation  of  a 
receivership  embracing  the  leased  premises, 
the  well  and  machinery,  tools  end  appli- 
ances used  in  the  drilling  and  operation  of 
the  well  and  left  there,  on  cessation  of  the 
work  on  the  premises. 

The  lease  was  executed,  November  3,  1913, 
and  created  a  short  specific  term,  which  at 
the  date  of  the  institution  of  this  suit  had 
expired,  but  which  subsisted*  at  the  date 
of  discovery  of  both  oil  and  gas  in  the  lund, 
by  the  drilling  of  the  weU.  The  discovery 
was  so  made  in  June,  1914,  the  well  having 
been  commenced  in  April  of  that  year.  Soon 
after  the  well  reached  the  pay  sand.  It  was 
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shot,  aud  the  work  of  cleaning  out  was  pros- 
ecuted until  December,  1914.  There  seems  to 
have  been  some  production  of  oU  from  it  for 
a  short  time,  but  not  more  than  five  or  six 
barrels  per  day.  For  some  time  prior  to 
April,  1917,  it  seems  not  to  have  been  pumped 
nor  operated  In  any  way.  In  that  month,  it 
was  shot  again,  the  shot  resulting  in  a  cave 
which  necessitated  "bridging"  and  drilling 
out.  In  this  drilling,  some  tools  were  stuck, 
and  "fishing"  became  necessary.  Work  on  it 
was  continued  until  December  17,  1917,  when 
an  accident  killed  one  of  the  workmen.  Soon 
thereafter  it  ceesed  entirely.  fYom  the  time 
the  well  was  drilled  in  a  considerable  quan- 
tity of  gas  has  escaped  daily.  By  some  wit- 
nesses, the  quantity  is  estimated  at  250,000  to 
400,000  cubic  feet  per  day. 

Curtis  3.  Fleming  was  the  lessee,  and  the 
drilling  was  done  by  the  firm  of  Schaffner 
Bros.,  under  a  contract  providing  for  pay- 
ment at  the  rate  of  $1.25  per  foot  Under 
this  contract,  their  compensation  was  $3,830 ; 
the  depth  of  the  well  being  3,064  feet.  They 
did  the  cleaning  out  at  $20  per  day  for 
"single  tour"  work  and  $40  per  day  for 
"double  tour"  work.  For  this,  their  bill  was 
nearly  $3,000.  All  the  machinery  and  tools 
used  on  the  premises  were  theirs.  Being  un- 
able to  collect  for  their  work,  Jacob  Schaff- 
ner, a  member  of  the  firm,  took  in  his  in- 
dividual name  an  assignment  of  the  lease, 
by  way  of  security,  for  the  debt.  The  state- 
ments in  tliis  paragraph  are  taken  from  the 
verified  answer  of  Schaffner  Bros.,  and  there 
is  no  material  conflict  between  them  and  the 
allegations  and  affidavits  made  and  filed  by 
the  plaintiff  & 

The  averments  of  the  answer  as  to  the  as- 
signment of  the  lease,  made  in.  Decemlx-r, 
1916,  are  not  as  definite  as  they  might  be, 
but  they  import  an  assignment  to  one  mem- 
ber of  the  firm  for  the  benefit  of  all.  Aft- 
er repeated  efforts  to  collect,  it  was  taken 
"for  the  purpose  of  securing  as  far  as 
possible  tlie  payment  of  Schaffner  Bro&  for 
the  services"  they  had  rendered ;  but  there 
is  no  averment  that  it  was  taken  only 
as  security.  In  form  it  seems  to  have 
been  absolute.  After  procurement  thereof, 
Schaffner  Bros,  worked  at  the  well  for  a  pe- 
riod of  about  eight  months,  and  It  is  not 
averred  that  this  work  was  done  under  con- 
tract or  for  any  person  other  than  them- 
selves. Apparently  they  were  using  their 
own  machinery  and  tools  in  work  on  their 
own  lease. 

[1,2]  Many  additional  facts  are  set  up  by 
the  pleadings  and  affidavits,  as  evidence  of 
abandonment,  on  the  one  side,  and  in  refuta- 
tion thereof,  on  the  other.  As  this  appeal  in- 
volves only  an  interlocutory  order  by  which 
a  receiver  was  appointed,  and  a  prima  facie 
case  of  right  to  such  an  order  is  disclosed 
upon  a  ground  other  than  abandonment,  it  is 


.  SCHAFFNER  667 

unnecessary  to  detail  them  or  to  enter  upon 
any  inquiry  as  to  whether  the  theory  of 
abandonment  is  sustained. 

[3]  In  the  present  state  of  the  record,  a 
prima  fade  case  of  expiration  of  the  lease 
by  its  own  terms  has  been  established.  At 
the  date  of  the  institution  of  this  suit,  Au- 
gust, 1920,  no  work  had  been  done  on  it  for 
a  period  of  about  2  years  and  8  months.  If 
it  be  true  that  some  time  in  1919,  Schaffner 
Bros,  went  on  the  lease  to  resume  work,  and 
were  induced  to  desist  therefrom  by  the  les- 
sor, in  view  of  her  dei)endence  upon  the  gas 
from  the  well  for  fuel  and  light  and  her  ill- 
ness, it  remains  that  she  died  in  September, 
1919,  and  10  months  elapsed  between  that 
date  and  the  Institution  of  this  suit  in  which 
work  was  not  resumed.  There  is  no  aver> 
ment  of  effort  to  resume  it,  nor  of  obstruc- 
tion to  resumption  thereof.  In  this  conclu- 
sion, the  fact  that  residents  on  the  farm  use 
gas  from  the  well  is  not  overlooked.  In  it 
there  is  no  substantial  compliance  with  the 
requirement  of  production  as  a  condition  up- 
on which  the  lease  may  be  continued  beyond 
the  specific  term,  unless  it  is  aided  by  some 
other  fact  in  the  nature  of  an  agreement. 
Nothing  has  been  marketed  from  the  lease, 
nor  has  any  royalty  been  paid  on  either  oil 
or  gas.  If  there  is  any  fact  or  circumstance 
which,  in  connection  with  the  supply  of  gas 
for  domestic  use,  would  estop  the  plaintiffs 
from  claiming  expiration  of  the  lease,  it  is 
in  issue  and  the  burden  of  proof  rests  upon 
the  defendants.  Their  ability  to  establish  it 
cannot  be  assumed. 

Noncompliance  with  the  letter  of  the  ex- 
tension clause  of  a  lease  of  the  kind  now  un- 
der consideration  is  excusable  on  the  theory 
of  compliance  with  its  spirit  and  purpose 
only  when  a  high  degree  of  diligence  has  been 
exercised  by  the  lessee,  in  instances  of  tech- 
nical delay  or  default  under  circumstances 
which  the  parties  are  presumed  to  have  fore- 
seen and  contemplated  as  being  within  the 
realm  of  probability,  and  as  causing  and  Jus- 
tifying a  delay  or  default  not  constituting 
termination.  In  no  instance  has  absolute 
cessation  of  work  on  the  lease,  attended  by 
no  production  in  the  substantial  sense  of  the 
term,  been  deemed  to  have  been  within  the 
intention  of  the  parties  as  expressed  in  the 
extension  clause.  On  the  contrary,  in  every 
case  of  disregard  of  such  delay  or  default, 
the  utmost  diligence  to  bring  about  such 
production  has  been  shown,  and  even  upon 
such  showing,  difilculty  In  sustaining  the  re- 
lation of  landlord  and  tenant  after  expira- 
tion of  the  specific  term  has  been  encoun- 
tered. South  Penn  Oil  Co.  v.  Snodgrass,  71 
W.  Va.  438,  76  S.  B.  961,  43  L.  R.  A.  (N.  S.) 
848;  Eastern  Oil  Co.  v.  Coulehan,  65  W.  Va. 
531,  64  S.  E.  836;  Ammons  v,  Toothman,  59 
W.  Va.  165,  53  S.  E.  13,  115  Am.  St.  Rep. 
908 ;  Ohio  Fuel  Oil  Co.  v.  Greenleaf ,  84  W.  Va. 
67,  99  S.  E.  274.    As  it  now  stands,  the  rec- 
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ord  does  not  disclose  sufficient  diligence  on 
the  part  of  the  defendants  to  amount  to  com- 
plance  with  the  requirement  of  the  extension 
clause  of  the  lease,  under  the  most  liberal 
construction  of  which  it  is  susceptible. 

[4]  As  to  the  machinery,  tools,  and  appli- 
ances included  in  the  receivership,  the  ob- 
servations made  in  Suit  v.  A.  Hochstetter  Oil 
Co.,  63  W.  Va.  317,  336.  337,  61  S.  E.  307, 
suffice.  From  them,  it  is  obvious  that  de- 
termination of  the  question  of  title  to  the  per- 
sonal property  need  not  and  cannot  be  deter- 
mined at  this  stage  of  the  litigation,  and  that 
title  thereto  in  the  defendants  would  not, 
under  the  peculiar  circumstances,  preclude 
temporary  inclusion  of  some  of  it  within  the 
receivership.  As  to  what-  particular  articles 
should  be  so  included,  upon  the  theories  of 
title  in  them  and  necessity  of  temporary  use 
by  the  receiver,  there  has  been  no  inquiry  in 
the  court  below. 

Upon  these  principles  and  conclusions,  the 
decree  complained  of  will  be  affirmed. 


(90  W.  Va.  180) 

STATE  ex  rel.  MAYNARD  v.  JARRETT, 
Justice  of  Peace  et  al.    (No.  4536.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  7,  1922.) 

(Syllabus  hy  the  Court,) 

1.  Justices  of  the  peace  ^=»72«Term  "cause 
of  action"  of  which  Justice  has  Jurisdiction 
defined. 

Under  section  16,  chapter  50  (sec.  2570), 
Code,  providing  that  "The  civil  jurisdiction  of 
a  justice  shall  not  extend  to  any  action  unless 
the  cause  of  action  arose  in  his  county,  or  the 
defendant,  or  one  of  the  defendants,  reside 
therein,"  the  term  "cause  of  action*'  means  the 
act  or  omission  constituting  the  violation  of 
duty  complained  of. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Cause 
of  Action.] 

2.  Justices  of  the  peaoe  ^=»72— Cause  of  ao- 
tlon  for  failure  to  pay  money  arises  where 
debt  first  ilue. 

A  cause  of  action  for  failure  to  pay  money 
arises  at  the  time  and  place  where  the  debt 
first  becomes  due  and  payable. 

3.  Justices  of  the  peace  ^=»72— Venue  In  ac- 
tion for  recovery  of  money  stated. 

Though,  generally  speaking,  it  is  the  duty 
of  the  debtor  to  seek  the  creditor,  the  creditor 
may  not  sue  before  a  justice  for  the  collection 
of  his  debt  in  whatsoever  county  he  may  elect, 
a  justice's  jurisdiction  as  to  a  resident  being 
expressly  limited  by  statute  to  (1)  the  county 
wherein  the  defendant  resides,  and  (2)  the 
county  wherein  the  cause  of  action  arose. 

Application  by  the  State,  on  the  relation 
of  J.  Frank  Maynard,  for  a  writ  of  prohi- 


bition against  C.  B.  Jarrett,  Justice  of  the 
Peace,  and  others.     Writ  awarded. 

J.  E.  Brown  and  John  B.  Morrison,  botli 
of  Charleston,  and  Russell  S.  Ritz,  of  Blue- 
field,  for  relator. 

Claude  L.  Smith,  of  Charleston,  for  re- 
spondents. 

MEREDITH,  J.  H.  H.  Barnes  brought  an 
action  before  C.  E.  Jarrett,  Justice  of  Kan- 
awha county,  against  the  relator,  J.  Frank 
Maynard,  for  the  recovery  of  $300  for  mon- 
ey due  on  contract;  the  simimons  was  serv- 
ed on  the  defendant  in  Kanawha  county;  he 
applied  by  petition  to  this  court  for  a  writ 
of  prohibition  against  the  respondents  to 
prohibit  the  justice  from  taking  further  cog- 
nizance of  the  matter,  alleging  that  peti- 
tioner was  at  the  time  of  bringing  the  ac- 
tion, and  for  many  years  prior  thereto  had 
been,  and  is  now,  a  resident  of  the  coimty  of 
Mercer  in  this  slate  and  that  he  never  did 
at  any  time  reside  in  the  county  of  Kana- 
wha, and  that  the  plaintiff,  Barnes,  has  na 
claim  against  him  and  that  the  supposed 
cause  of  action  upon  which  the  proceeding 
before  the  justice  is  based  did  not  arise  in 
Kanawha  county,  but  the  cause  of  action, 
if  any,  arose  in  Mercer  county,  and  that  the 
petitioner  Is  the  sole  defendant  therein. 

Respondents  answered  the  petition  admit- 
ting that  petitioner  is  a  resident  of  Mercer 
county,  but  averred  that  the  cause  of  action 
did  arise  in  Kanawha  county.  The  deposi- 
tion of  petitioner  was  taken,  showing  that 
the  supposed  cause  of  action,  if  any  there 
be,  arose  wholly  in  Mercer  county,  and  that 
the  petitioner  has  been  a  resident  of  that 
county  since  1896,  and  during  this  period 
the  said  supposed  cause  of  action,  if  any, 
arose.  The  respondent,  Barnes,  in  his  tes- 
timony, clearly  shows  that  the  original  con- 
tract, if  any,  was  made  in  Mercer  county, 
and  that  Maynard  never  made  any  promise 
to  make  payment  to  him  in  Kanawha  county 
until  after  the  action  was  brought,  when  he 
says  the  petitioner  told  him  whil^  in  Kana- 
wha county  that  he  was  coming  back, 
meaning  to  Charleston,  and  would  bring  him 
a  check.  This  conversation  the  petitioner 
denies,  but,  even  if  it  were  true,  the  breach 
of  that  promise  could  not  be  said  to  be  the 
cause  of  action  upon  which  the  present  pro- 
ceeding before  the  justice  is  based.  That 
cause  of  action,  if  any,  did  not  arise  till 
after  the  proceeding  was  instituted.  A  jus- 
tice's court  being  a  court  of- limited  juris- 
diction, jurisdiction  is  not  presumed,  and 
the  burden  of  showing  his  jurisdiction  is 
upon  him  who  asserts  it. 

The  only  question  involved  in  this  case  i» 
whether  or  not  the  justice  has  jurisdiction 
to  try  the  case  pending  before  him,  which 
jurisdiction,  as  defined  by  chapter  60,  f  16> 
(sec.  2570),  of  the  Code,  is  as  follows: 
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*The  civil  jurisdiction  of  a  justice  shall  not 
extend  to  any  action  unless  the  cause  of  action 
arose  in  his  county,  or  the  defendant,  or  one 
of  the  defendants,  reside  therein,  or  being  a 
nonresident  of  the  state,  is  found,  or  has  prop- 
erty or  effects,  within  the  county." 

It  is  admitted  that  the  petitioner  is  the 
only  defendant  to  the  action  pending  before 
the  Justice,  and  that  he  was  at  the  time  of 
the  institution  of  the  action,  and  Is  now,  a 
resident  of  Mercer  county,  so  unless  the 
cause  of  action  arose  in  Kanawha  county, 
the  justice  would  have  no  jurisdiction  of  the 
matter,  although  the  petitioner  was  served 
with  process  in  that  county.  It  is  therefore 
necessary  to  inquire  into  the  meaning  of  the 
term  **cause  of  action."  In  discussing  this 
term,  this  court  in  Clarke  v.  Ohio  River  U. 
Co.,  39  W.  Va.  732,  20  S.  E.  696,  says: 

"What  shall  we  call  the  cause  of  action?  It 
is  the  ground  on  which  the  action  may  be  sus- 
tained. Black.  Law  Diet.  182.  'It  is  the  breach 
of  duty  by  the  defendant  complained  of.'  ** 

[11  In  the  English  case  of  Durham  v. 
Spence,  L.  R.  6  Exch.  46,  the  defendant, 
while  resident  at  the  Cape  of  Good  Hope, 
made  a  promise  of  marriage  to  the  plaln- 
tifT,  who  then  resided  at  Calcutta;  both  re- 
turned to  England,  and  while  there  defend- 
ant wrote  to  the  plaintiff,  renouncing  the 
contract;  the  defendant  went  back  to  the 
Cape;  the  plaintiff  brought  an  action  for 
breach  of  promise.  Process  was  served  up- 
on the  defendant  at  the  Cape,  under  a  stat- 
ute which  provided  that  if  in  any  case  any 
defendant,  being  a  British  subject,  is  resid- 
ing out  of  the  jurisdiction  of  the  Superior 
Courts  (except  in  Scotland  or  Ireland)  the 
plaintiff  may  issue  a  writ  in  the  form  spec- 
ified, indorsed  for  service  out  of  the  juris- 
diction, "and  it  shall  be  lawtel  for  the  court 
or  judge,  upon  being  satisfied  by  afi3davit 
that  there  is  a  cause  of  action  which  arose 
within  the  jurisdiction,  or  in  respect  of  the 
breach  of  a  contract  made  within  the  juris- 
diction, and  that  the  writ  was  personally 
served,  or,"  etc.,  from  time  to  time  to  give 
the  plaintiff  liberty  to  proceed  in  the  action. 
On  motion  to  set  aside  the  writ  and  pro- 
ceedings on  it,  it  became  necessary  for  the 
court  to  determine  what  was  the  meaning 
of  the  term  "cause  of  action,"  and  whether 
such  cause  of  action  arose  within  tlie  juris- 
diction of  the  court  It  was  clear  that  the 
contract  was  made  without  the  jurisdiction, 
though  the  breach  occurred  within  the  ju- 
risdiction, and  it  was  determined  by  the 
court  that  the  term  "cause  of  action"  did 
not  mean  the  whole  cause  of  action,  that  is, 
all  the  negotiations  which  led  up  to  the  con- 
tract, the  contract  itself,  and  the  breach, 
but  that  within  the  meaning  of  the  statute 
the  cause  of  action  means  the  act  or  omis- 
sion constituting  the  violation  of  duty  com- 


plained of.    In  disaissing  this  phase  of  the 
case,  Clensby,  B.,  said: 

"Now  the  cause  of  action  must  have  refer- 
ence to  some  time  as  well  as  to  some  place; 
does  then  the  consideration  of  the  time  when 
the  cause  of  action  arises  give  us  any  assist- 
ance in  determining  the  place  where  it  arises? 
I  think  it  does.  The  cause  of  action  arises 
when  that  is  not  done  which  ought  to  have 
been  done,  or  that  is  done  which  ought  not  to 
have  been  done.  But  the  time  when  the  cause 
of  action  arises  determines  also  the  place  where 
It  arises;  for  when  that  occurs  which  is  the 
cause  of  action  the  place  where  it  occurs  is 
the  place  where  the  cause  of  action  arises.  I 
cannot  avoid  the  conclusion  that  a  cause  of 
action  arises  where  that  takes  place  which  first 
makes  a  cause  of  action;  the  contract  does 
not  make  a  cause  of  action;  but  a  cause  of 
action  does  arise  when  and  where  the  person 
who  has  entered  into  the  contract  does  or 
omits  to  do  that  which  gives  a  cause  of  action. 


f» 


The  Durham  Case  was  decided  by  a  di- 
vided court,  but,  followed  the  leading  case 
of  Jackson  v.  Splttall,  L.  R.  5  C.  P.  542,  and 
owing  to  the  divergent  views  between  the 
Court  of  Exchequer  and  Court  of  Common 
Pleas,  upon  a  conference  of  the  judges  of 
those  courts  in  the  case  of  Vaughan  v.  Wel- 
don,  L.  R.  10  C.  P.  47,  the  ruling  in  Jackson 
V.  Spittall  was  adopted,  namely,  that  the 
cause  of  action  means  the  act  or  omission 
constituting  the  violation  of  duty  complain- 
ed of.  See,  also.  Bank  ▼.  Laeombe,  84  N. 
Y.  384,  38  Am.  Rep.  518;  N.  &  W.  Ry.  Ca  v. 
Cnill,  112  Va.  151,  70  S.  E.  521 ;  Shelby  Steel 
Tube  Co.  V.  Burgess  Gun  Co.,  8  App.  Div. 
444, 40  N.  Y.  Supp.  871 ;  Lee  v.  Republic  Iron  & 
Steel  Co.,  241  111.  872.  88  N.  E.  655;  In  re 
Shaffer's  Estate,  228  Pa.  36,  76  Aa  716; 
Excelsior  Clay  Works  v.  De  Camp,  40  Ind. 
App.  26,  80  N.  E.  981;, Roberts  v.  Hickory 
Camp  Coal  &  Coke  Co.,  58  W.  Va.  276,  52 
S.  E.  182.  Point  2  of  the  syllabus  of  the  last 
case  says: 

"A  justice  is  without  jurisdiction  in  an  action 
brought  by  him  against  a  defendant  who  is  a 
resident  of  this  state,  but  not  of  the  county  in 
which  the  action  is  brought,  the  cause  of  ac- 
tion having  arisen  in  the  county  of  defendant's 
residence." 

[21  The  testimony  of  Barnes  shows  that 
both  parties  resided  in  Mercer  county  when 
the  supposed  contract  was  made  and  when 
payment  became  due,  and  when  the  breach 
of  the  contract  occurred ;  therefore,  the  cause 
of  action,  if  any,  arose  In  that  county. 

But  it  is  argued  by  counsel  for  respond- 
ents that  the  contract  sued  on  is  executory, 
and  that  the  rights  under  it  are  transitory 
and  follow  the  person  of  the  creditor  where- 
ever  he  may  go;  that  it  is  the  duty  of  the 
debtor  to  seek  the  creditor  and  pay  him 
wherever  he  may  find  him ;  and,  the  creditor 
having  moved  to  Kanawha  county,  it  is  the 
duty  of  the  debtor  to  pay  him  there,  and. 
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not  having  done  so,  tlie  breach  of  that  duty, 
to  wit,  another  cause  of  action,  arose  in  that 
county.  According  to  this  method  of  rea- 
soning thete  would  arlbe  as  many  breaches 
of  duty  or  causes  of  action  as  counties  into 
which  the  creditor  might  choose  to  move. 
Counsel  overlook  the  point  cnat  there  could 
be  but  one  breach  of  a  single  promise  to 
pay,  and  that  occurs  upon  failure  to  pay 
when  due.  And  no  matter  how  often  the 
creditor  might  move  thereafter,  the  failure 
to  pay  him  in  any  new  location  would  not 
constitute  a  new  breach,  and  therefore  a 
new  cause  of  action,  entitling  the  creditor  to 
sue  thereon. 

[3]  As  is  said  in  IV  Minor's  Inst,  page 
1173: 

"In  yirgiiiia,  as  we  have  seen,  all  personal 
actions  are  transitory,  but  they  are  not,  there- 
fore, allowed  to  be  brought  in  whatsoever  coun- 
ty or  corporation  plaintiff  may  be  pleased  to 
elect  On  the  contrary,  the  statutes  lay  down 
stringent  rules  by  which  the  determination  of 
the  county  or  corporation  where  the  suit  is 
to  be  instituted  shall  be  regulated." 

Our  statute,  above  quoted,  regulating  the 
jurisdiction  of  a  Justice  of  the  peace,  where 
there  is  but  one  defendant,  limits  the  Juris- 
diction of  a  Justice  in  any  civil  action  to  two 
counties,  one,  where  the  cause  of  action 
arose,  and  the  other,  the  county  in  which 
the  defendant  resides;  so  that  a  plaintiff 
having  a  claim  against  a  resident,  cogniza- 
able  before  a  Justice,  may  bring  his  action 
before ,  a  Justice  in  tiie  county  wherein  the 
defendant  resides ;  or,  if  the  cause  of  action 
arose  in  some  ^ other  county,  he. may  bring 
his  action  in  that  county,  even  though  the 
defendant  does  not  reside  therein,  if  he  ob- 
tain service  upon  him  there;  but  he  cannot 
Institute  his  action  in  a  county  where  the 
cause  of  action  did' not  arise  and  where  the 
defendant  does  not  reside. 

The  supposed  cause  of  action  having  ariar 
en  in  Mercer  county,  and  that  being  the 
coimty  wherein  the  defendant  resides,  that 
is  the  only  county  in  which  action  could  be 
brought  thereon.  It  therefore  follows  that 
the  Justice  in  Kanawha  county  has  no  ju- 
risdiction to  try  the  action  pending  before 
him.    The  writ  is  awarded. 


(90  W.  Va.  194) 

PRUNTY  V.  TYLER  TRACTION  CO. 

(No.  4326.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  7,  1922.) 

{Syllabus  hy  the  Court,) 

I.  Witnesses   ^=>269(l)  —  To  Justify  cross- 
examination  on  matters  not  stated  in  direot 
examination  party  must  call  witness  as  his 
own. 
A  party  has  no  right  to  cross-examine  a 

witness  uot  a  party  to  the  suit,  except  as  to 


the  facts  and  circumstances  connected  with  the 
matters  stated  in  the  direct  examination.  If 
he  wishes  to  examine  him  on  other  matters  h^ 
must  make  him  his  own  witness  and  caU  bim 
as  such  in  the  subsequent  progress  of  the  trial. 

2.  Neglioence  <S=>85( 2)— Child's  contributory 
negligence  depends  on  age,  intelligence,  and 
nature  of  danger. 

The  law  recognizes  that  children  of  tender 
years  do  not  possess  that  judgment  and  discre- 
tion usually  exercised  by  adults,  and  whether 
under  a  particular  state  of  facts  they  are  ca- 
pable of  understanding  and  appreciating  dan- 
gers with  which  they  are  surrounded  depends, 
not  only  upon  the  age  and  intelligence  of  the 
child,  but  also  upon  the  nature  of  the  perils  to 
be  encountered. 

3.  Negligence  ^=>85(3)— Three  year  old  child 
Incapable  of  appreciating  peril. 

While  a  child  of  the  age  of  3  years  and  3 
months  might  have  sufficient  capacity  to  under- 
stand and  appreciate  the  dangers  incident  to 
some  situations  in  which  it  would  be  placed,  it 
cannot  be  said  that  such  a  child  could  appre- 
ciate and  understand  the  perils  incident  to  a 
situation  which  would  require  the  exercise  of 
foresight  to  anticipate  the  perilous  condition, 
as  well  as  immediate  action  to  avoid  it  after  it 
arose. 

4.  Street  railroads  ^==> 1 00 (I)— Three  year  old 
child  not  chargeable  with  contributory  negli- 
gence In  going  upon  traok. 

A  child  of  the  age  of  3  years  and  3  months 
cannot  be  charged  with  contributory  negligence 
in  going  upon  a  street  car  track  in  a  busy  street 
in  front  of  a  moving  street  car  without  first 
lool^ing  in  the  direction  in  which  the  car  came, 
and  the  refusal  of  the  court  to  submit  the  ques- 
tion of  contributory  negligence  of  such  child 
to  the  Jury  under  such  circumstances  is  not 
reversible  error. 

5.  Street  railroads  <&=s>93(3)  —  Lookout  re- 
quired. 

It  is  the  duty  of  a  street  railway  company, 
in  operating  its  cars  over  a  public  street  of  a 
city,  to  keep  a  careful  lookout  ahead  for  pedes- 
trians who  may  enter  upon  its  tracks,  and 
when  the  operator  of  such  car  is  not  so  sta- 
tioned that  he  can  observe  the  track  in  front  of 
the  moving  car,  or  cars,  it  is  the  duty  of  such 
company  to  provide  such  lookout  at  a  place 
where  the  track  may  be  so  observed,  and  the 
result  of  such  observation  immediately  com- 
municated to  the  employ^  in  charge  of  the  op- 
eration. 

6.  Street  railroads  ^=:;993 (3)— Failure  to  keep 
lookout  negllgenoe  as  to  pedestrian. 

It  is  negligence  for  a  street  railway  com- 
pany to  operate  a  freight  car,  attached  in  front 
of  a  passenger  car,  over  its  tracks  through  a 
public  street  of  a  city  with  no  one  on  said 
freight  car  to  keep  a  lookout  for  pedestrians 
who  might  enter  upon  its  tracks;  and  such 
company  will  be  held  liable  for  damages  re- 
sulting to  a  pedestrian  struck  by  such  car, 
where  it  appears  that  had  such  lookout  been 
kept  on  the  front  end  thereof  the  injured  party 
would  have  been  discovered,  and  the  car  stopped 
in  time  to  avoid  the  accident,  unless  the  injured 
party  is  guilty  of  contributory  negligence. 
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7.  Street  rallreads  ^=>i02(l)-^ompan/8  neg- 
ligence Instead  of  outcry  by  third  person  held 
cause  of  Injury. 

A  street  railway  company  will  not  be  re- 
lieved of  liability  for  injury  inflicted  upon  a 
pedestrian  in  a  public  street  of  a  city  by  run- 
ning its  car  over  him,  because  a  third  party, 
upon  observing  the  peril  of  the  injured  party, 
gave  an  outcry  of  alarm  which  caused  the  in- 
jured party  to  stop  suddenly  upon  the  track, 
even  though  it  appears  that  had  such  alarm  not 
been  given  the  injured  party  might  have  cross- 
ed the  track  in  safety. 

8.  Trial  ^s»295(l)  —  No  reversal  for  Incom- 
pleteness of  some  Instrgotions  of  tliemselvoe 
where  Instructions  as  a  whole  are  oompleto. 

Where  the  instructions  given  in  a  case 
taken  as  a  whole  fairly  and  fully  present  to 
the  jury  the  controlling  propositions  of  law,  a 
judgment  rendered  upon  a  verdict  found  by  the 
jury  will  not  be  reversed  because  some  of  such 
instructions  are  not  complete  in  themselves, 
unless  in  such  incomplete  condition  they  bound 
the  jury  to  find  a  verdict  for  one  party  or  the 
other  without  giving  consideration  to  some  ma- 
terial theory  of  the  case. 

9.  Negligence  <&=>96  —  Parent's  negligence  not 
Imputable  to  child. 

The  negligence  of  the  parent  or  guardian 
having  custody  and  control  of  an  infant  in  ex- 
posing it  to  danger  will  not  be  attributed  to  the 
child  so  as  to  preclude  its  right  of  action 
against  a  third  person  by  whose  negligence  it 
is  injured. 

Error  to  Circuit  Court,  Tyler  County. 

Action  by  Walter  A.  Prunty  against  the 

Tyler    Traction    Company.      Judgment  for 

plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

M.  H.  Willis,  of  New  Martinsville,  for 
plaintiff  in  error. 

Underwood  &  Moore,  of  Middleboume, 
for  defendant  in  error. 

RITZ,  J.  By  this  writ  of  error  the  de- 
fendant seeks  reversal  of  a  Judgment  in  fa- 
vor of  the  plaintiff  for  damages  for  a  per- 
sonal injury  sustained  by  him  by  being  run 
over  by  one  of  the  defendant's  street  cars 
operated  over  one  of  the  streets  of  the  city 
of  Middlebourne. 

♦  The  defendant  company  operated  an  inter- 
urban  electric  railway  line  extending  from 
Sistersville,  in  the  county  of  Tyler,  to  and 
over  the  main  street  of  the  city  of  Middle- 
bourne  in  said  county.  On  the  26th  of  Sep- 
tember, 1918,  the  plaintiff,  an  infant  3  years 
three  months  and  26  days  old,  was  struck 
by  one  of  the  defendant's  cars  upon  the  main 
street  of  said  dty  of  Middlebourne,  and  re- 
ceived injuries  which  resulted  in  the  loss  of 
a  part  of  one  of  his  feet 

The  equipment  operated  by  the  defendant 
company  at  the  time  of  the  injury  consisted 
of  a  passenger  car  attached  to  w^hich  was  a 


freight  car  called  a  trailer.  The  motive 
power  was  electricity,  and  was  applied  to 
the  passenger  car  only,  the  freight  car  being 
either  pulled  or  pushwl  by  the  passenger 
car,  depending  upon  the  order  in  which  the 
cars  were  operated.  On  the  occasion  of  the 
accident  two  cars  Joined  together  had  come 
from  Sistersville  to  Middlebourne,  the  pass- 
enger car  In  front  being  oi>erated  by  a  mo- 
torman  on  the  front  end  thereof.  The  run 
was  continued  in  this  order  along  Main 
street  in  the  dty  of  Middlebourne,  the  cars 
stopping  at  such  places  as  there  was  freight 
to  unload  or  passengers  to  alight,  until  the 
terminus  of  the  line  was  reached  at  a  point 
near  the  courthouse  in  said  city.  When 
this  point  was  reached  the  motion  of  the 
cars  was  reversed,  and  they  were  run  in  the 
opposite  direction  to  what  is  known  as 
Broad  street,  at  which  point  there  is  a  switch 
running  out  to  a  freight  station.  The  cars 
were  run  out  on  this  switch  and  the  freight 
remaining,  unloaded  in  the  freight  station. 
The  position  of  the  cars  in  relation  to  each 
other  was  then  reversed  so  that  on  the  re- 
turn trip  to  Sistersville  the  passenger  car 
would  be  in  front  and  the  freight  car  be- 
hind, and  preparatory  to  starting  on  this 
return  trip  the  cars  were  again  run  out  on 
the  main  line  and  backed  on  Main  street 
with  the  freight  car  in  front  and  the  pas- 
senger car  shoving  it  in  order  to  pick  up 
passengers  and  freight  between  the  point 
where  they  came  on  the  main  line  and  the 
courthouse.  While  thus  backing  down  the 
street  toward  the  courthouse  with  the 
freight  cor  in  front,  as  the  cars  were  then 
running,  the  plaintiff  was  struck  at  a  point 
just  opposite  his  home,  one  of  the  wheels  of 
the  car  running  over  one  of  his  feet,  so  bad- 
ly crushing  it  that  part  of  it  had  to  be  re- 
moved. 

It  seems  that  a  man  by  the  name  of  Smith 
who  owns  a  Ford  touring  car  had  gone  with 
the  plaintiff's  father  and  the  plaintiff  and 
his  sister,  another  child  of  tender  years,  in- 
to the  country  on  the  day  of  the  injury,  and 
had  Just  returned.  The  plaintiff's  father 
brought  back  a  sack  of  apples.  He  had  got- 
ten out  of  the  automobile  and  had  crossed 
the  street  to  his  house.  Mr.  Smith,  the 
owner  of  the  car,  had  also  gotten  out,  and 
the  plaintiff,  instead  of  going  with  his  fa- 
ther across  the  street  to  his  home,  remained 
for  a  short  time  with  Mr.  Smith.  Smith 
testifies  as  a  witness  that  the  boy  walked 
around  the  automobile  with  him,  and  that 
he  walked  past  the  front  end  thereof  for  the 
purpose  of  turning  into  an  alley  to  the  rear 
of  his  premises,  and  that  just  as  he  was 
turning  into  this  alley  he  turned  his  head 
toward  the  street  car  track  and  saw  the 
plaintiff  thereon  with  the  cars  approaching 
within  a  few  feet  of  him.    He  Immediately 
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made  an  outcry  and  ran  to  the  boy  and  suc- 
ceeded in  Jerking  him  off  the  track,  but  not 
in  saving  him  from  injury,  one  of  the  wheels 
of  the  freight  car  on  the  side  next  to  Smith 
catching  the  boy's  foot  and  mashing  it  off. 

The  contention  of  the  defendant  company 
is  that  it  was  not  negligent  in  the  operation 
of  the  cars  oyer  the  track  in  the  manner 
above  indicated.  At  the  time  of  the  acci- 
dent there  was  no  one  on  the  freight  car. 
The  motorman  on  the  passenger  car  was  on 
the  front  end  thereof,  and  on  the  side  op- 
posite to  that  upon  which  the  boy  entered 
upon  the  track,  but  contends  that  he  was 
looking  ahead  on  that  side.  On  the  front 
end  of  the  passenger  car  on  the  same  side 
upon  which  the  boy  entered  upon  the  track 
it  seems  that  there  were  two  employes  of 
the  defendant  stationed.  These  employes 
were  standing  on  the  lower  step  of  the  pas- 
senger car  looking  ahead,  and  one  of  them 
who  testified  as  a  witness,  the  other  being 
dead,  says  that  he  was  looking  ahead,  and 
saw  this  boy  coming  from  immediately  in 
front  of  the  automobile,  and  called  to  the 
motorman  to  stop;  that  the  emergency  brake 
was  immediately  applied,  and  that  the  car 
stopped  within  a  very  few  feet;  -that  the 
boy  came  from  in  front  of  the  automobile 
only  a  few  feet  in  front  of  the  freight  car, 
and  that  the  cars  could  not  be  stopped  in 
time  to  avoid  the  accident  On  the  other 
hand,  witnesses  testify  for  the  plaintiff  that 
the  point  at  which  the  boy  came  upon  the 
track  was  quite  a  little  distance  from  the 
front  of  the  automobile.  Mr.  Smith,  who  had 
a  better  view  of  the  accident  than  any  one 
else,  measured  the  distance  afterwards,  and 
says  that  it  was  about  25  feet  from  the  front 
of  the  automobile  to  the  point  on  the  curb 
where  the  boy  crossed  the  street,  and  about 
36  feet  from  the  front  of  the  automobile  to 
the  point  on  the  track  where  the  accident 
happened.  In  this  he  is  corroborated  by 
other  witnesses.  Upon  the  trial  of  the  case 
the  Jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $4,500,  upon  which 
the  court  rendered  Judgment 

[1]  One  of  the  principal  assignments  of 
error  is  based 'upon  the  refusal  of  the  court 
to  permit  the  plaintiffs  mother,  upon  cross- 
examination,  to  answer  certain  questions  in 
regard  to  what  instructions  and  advice  had 
been  given  the  boy  in  regard  to  crossing  the 
street  in  front  of  the  street  car,  and  to  the 
action  of  the  court  in  instructing  the  Jury 
that  the  plaintiff  could  not  be  guilty  under 
the  'Circumstances  of  contributory  negli- 
gence, and  refusing  to  instruct  the  Jury  that 
they  might  find  him  so  guilty.  The  evidence 
rejected  upon  this  point  if  it  can  be  said 
to  be  at  all  material,  was  sought  to  be  in- 
troduced by  cross-examination  of  the  plain- 
tiff's mother,  introduced  as  a  witness  on  his 
behalf.  It  was  in  no  sense  i)ertinent  to  any- 
thing she  had  testified  about  in  chief,  and 


for  this  reason  alone  it  was  not  error  for 
the  court  to  reject  the  evidence.  State  v. 
Hatfield,  48  W.  Va.  561,  37  S.  E.  626.  The 
defendant,  however,  was  permitted  upon 
cross-examination  to  examine  the  boy*s 
mother  as  to  his  capacity  and  general  men- 
tal fitness.  She  testified  in  answer  to  ques- 
tions of  defendant's  counsel  that  while  the 
boy  was  rather  "babyish"  she  thought  he 
possessed  the  intelligence  of  the  average  boy 
of  his  age.  It  is  earnestly  insisted  by  the 
defendant  that  under  the  facts  shown  the 
question  whether  the  child  was  guilty  of 
contributory  negligence  should  have  been  left 
to  the  Jury,  and  an  instruction  was  offered 
by  the  defendant  upon  this  theory  of  the 
case,  which  the  "court  refused  to  give,  but 
did  give  an  Instruction  for  the  plaintiff,  in 
effect  telling  the  Jury  that  he  could  not  be 
guilty  of  contributory  negligence  under  the 
circumstances.  It  is  argued  by  the  defend- 
ant's counsel  that  in  no  case  is  it  proper  for 
the  court  to  declare  as  matter  of  law  that  a 
child,  because  of  his  youth,  may  or  may  not 
be  guilty  of  contributory  negligence  barring 
a  recovery  for  an  injury,  while  for  the  plain- 
tiff it  is  contended  that  this  court  has  held 
in  many  cases,  which  iare  cited,  that  children 
of  very  tender  years  cannot  be  guilty  of  such 
negligence,  and  in  the  case  of  Ewing  v.  Lan- 
ark Fuel  Co.,  65  W.  Va.  726,  65  S.  B.  20O, 
29  L.  R.  A.  (N.  S.)  487,  specifically  held  that 
an  infant  under  the  age  of  7  years  could  not 
be  guilty  of  such  contributory  negligence  as 
would  bar  recovery  for  an  injury  received 
by  him. 

[2]  There  are  many  cases  In  which  it  has 
been  said  that  the  question  whether  or  not 
an  infant  under  particular  circumstances 
was  guilty  of  such  negligence  as  to  bar  recov- 
ery was  for  the  Jury.  In  most  of  these  cases, 
however,  it  will  be  found  that  this  doctrine 
was  announced  in  response  to  a  contention 
that  the  court  should  have  declared  the  guilt 
as  matter  of  law.  We  think  there  may  be 
cases  in  which  an  infant  even  of  the  tender 
years  of  the  plaintiff  might  possibly  be  guil- 
ty of  contributory  negligence  if  the  Jury 
should  so  find,  but  whether  or  not  in  a  par- 
ticular case  the  court  is  Justified  in  submit- 
ting the  question  to  the  Jury  depends,  not 
only  upon  the  age  of  the  infant  and  his  in- 
telligence, but  in  a  large  measure  upon  the 
nature  of  the  danger  from  which  the  acci- 
dent resulted.  It  will  hardly  do  to  lay  down 
any  arbitrary  rule  to  the  effect  that  a  child 
under  a  certain  age  cannot,  under  any  cir- 
cumstances, be  guilty  of  contributory  negli- 
gence, nor  can  it  be  said  that  an  infant  of 
the  tender  years  of  the  plaintiff  in  this  case 
might  be  found  to  be  guilty  of  contributory 
negligence  under  any  and  all  circumstances. 
We  think  the  nature  of  the  danger  encoun- 
tered and  to  be  avoided  is  as  much  an  ele- 
ment to  be  taken  into  consideration  in  de- 
termining whether  or  not  the  infant  could 
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be  guilty  of  contributory  negligence  as  is  his 
agb  and  mental  capacity.  Ordinarily  ve 
would  say  that  it  would  be  better  to  submit 
the  question  to  the  Jury,  for  rarely,  If  ever, 
wUl  a  Jury,  when  properly  Instructed,  at- 
tribute to  an  infant  of  the  tender  years  of 
the  plaintiff  contributory  negligence  such  as 
to  bar  a  recovery  for  an  injury  sustained  by 
him,  unless  the  circumstances  are  such  as 
to  mandatorily  require  such  a  finding.  But 
can  it  be  said  In  this  case  that  the  Judgment 
should  be  reversed  because  the  court  failed 
to  submit  this  question  to  the  Jury  and  in- 
structed them  that  the  plaintifP  could  not  be 
guilty  of  contributory  negligence  as  matter 
of  law?  Suppose  the  question  had  been 
submitted  to  the  Jury,  and  the  Jury  had 
found  specifically  that  the  defendant  was 
negligent,  but  that  the  plaintiff  was  barred 
from  recovering  because  he  was  guilty  of 
contributory  negligence,  would  this  court 
have  sustained  such  a  verdict?  We  think 
not 

[3, 4]  It  may  be  argued  by  counsel  that  to 
run  in  front  of  a  moving  street  car  is  such 
a  throwing  of  one's  self  Into  danger  as  that 
even  a  child  3  years  of.  age  would  not  at> 
tempt  it.  And  this  might  be  true  If  this 
was  the  only  elepient  to  be  taken  Into  con- 
sideration, but  in  this  case  the  things  which 
the  plaintiff  would  have  had  to  do  to  pre- 
vent injury  would  have  been  to  stop  and 
look  for  approaching  street  cars  before  en- 
tering upon  the  street  This  process  would 
have  called  into  exercise  the  use  of  mental 
faculties  rarely,  If  ever,  possessed  by  chil- 
dren of  tiie  age  of  this  plaintiff.  We  are  of 
opinion,  therefore,  that  while,  there  may  be 
circumstances  under  which  a  child  of  the  age 
and  mental  capacity  of  the  plaintiff  may  be 
guilty  of  contributory  negligence,  yet  under 
the  circumstances  which  resulted  in  the  ac- 
cident producing  his  Injury  in  this  case  the 
Jury  could  not  be  allowed  to  find  that  he  was 
so  guilty;  and,  if  this  is  true,  then  there 
was  no  prejudicial  error  in  giving  the  plain- 
tiff's instruction  complained  of,  and  in  re- 
fusing the  one  asked  by  the  defendant. 

[7]  Another  matter  relied  upon  by  the  de- 
fendant is  that  the  witness  Smith  was  the 
efficient  cause  of  the  accident  for,  as  it 
contends.  If  he  had  not  given  a  cry  of  alarm 
when  he  observed  the  plaintiff  on  the  track 
Immediately  In  front  of  the  car  the  accident 
would  not  have  happened.  It  appears  that  at 
the  time  Smith  first  observed  the  plaintiff 
on  the  track  the  approaching  car  was  Just  a 
few  feet  from  him,  but  ruiming  at  a  very 
low  rate  of  speed,  the  motorman  in  charge 
says  about  2%  miles  an  hour,  another  witness 
testifying  that  the  speed  was  about  that  of 
a  brisk  walk,  or  about  3  miles  an  hour,  and 
it  is  argued  that  if  the  plaintiff  had  contin- 
ued on  his  way  across  the  street,  instead  of 
stopping  In  the  track  when  Smith  called 
out,  he  would  have  gotten  across  the  track 


before  the  car  reached  the  point  at  which  the 
accident  happened.  It  is  argued  from  this 
that  Smith's  action  in  crying  out  upon  ob- 
serving the  boy's  peril  was  the  effici^it.  cause 
of  his  injury,  and  not  any  negligence  upon 
the  part  of  the  defendant.  It  does  not  seem 
to  us  that  there  is  any  merit  whatever  in 
this  contention,  l^at  Smith  did  give  a  cry 
of  alarm  when  he  observed  the  boy's  peril 
is  admitted,  and  that  the  boy  stopped  is  like- 
wise admitted.  The  purpose  of  this  cry,  if 
it  could  be  said  to  have  a  distinct  purpose, 
as  Smith  states,  was  to  attract  the  attention 
of  the  men  operating  the  car,  and  cause  them 
to  stop  it  before  striking  the  boy.  If  it  can 
be  said  that  he  could  be  charged  with  the 
necessity  of  electing  whether  he.  would  re- 
main silent  and  attempt  to  rescue  the  boy 
only  by  dragging  him  off  the  track,  or  In  ad- 
dition call  out  to  give  notice  of  the  peril  to 
those  operating  the  car,  and  that  he  made  a 
wrong  decision,  still,  on  account  of  the 
circumstances  under  which  he  was  required 
to  act,  and  the  immediate  necessity  of  some 
action,  he  would  not  be  held  to  that  strict 
requirement  of  correct  decision  which  might 
be  required  of  him  were  he  given  sufficient 
time  to  weigh  all  of  the  consequences  likely 
to  result  from  his  action  one  way  or  the 
other.  The  same  doctrine  which  does  not 
attribute  to  a  plaintiff  negligence  In  choos- 
ing a  wrong  course  when  one  of  t%vo  courses 
of  action  are  left  open  to  him,  and  he  is  re- 
quired to  make  immediate  choice  in  tiie  face 
of  peril,  applies  to  the  action  of  Smith  on 
this  occasion.  Manifestiy,  if  It  can  be  said 
that  his  action  contributed  to  the  injury  of 
the  plaintiff,  it  was  of  that  character  whidi 
cannot  be  characterized  as  negligent  because 
of  the  necessity  for  immediate  action  in  the 
presence  of  imminent  danger. 

[91  Another  ground  of  error  is  the  action 
of  the  court  in  refusing  to  instruct  the  Jury 
in  effect  that  if  the  plaintifTs  parents  were 
negligent  In  allowing  him  on  the  street  un- 
der the  circumstances  he  coifld  not  recover 
from  the  defendant  in  this  case.  Counsel 
for  defendant  does  not  press  this  assignment 
of  error,  but  says  in  his  bTief  that  some 
time,  in  a  proper  case,  this  court  will  de- 
cide, in  consonance  with  human  psychology, 
that  third  persons  may  rely  upon  parents 
taking  at  least  as  high  a  degree  of  care  for 
the  protection  of  their  chilldren  as  is  re- 
quired of  strangers.  It  would  be  sufficient 
answer  to  this  argument  to  say  that  this 
court  has  long  since  recognized  the  doctrine 
that  parents  are  under  an  obligation  to  take 
at  least  as  high  a  degree  of  care  of  their 
children  as  are  strangers,  and  in  the  cases 
of.  Dickinson  v.  Stuart  Colliery  Co.,  71  W. 
Va.  326,  76  S.  E.  654,  43  U  R.  A.  (N.  S.)  335, 
and  Swope  v.  Coal  &  Coke  Co.,  78  W.  Va. 
517,  89  S.  E.  284,  !>.  R.  A.  1917A,  1128,  de- 
nied recovery  for  the  benefit  of  the  parents 
of  children  killed  by  the  negligence  of  the 
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defendants  on  the  ground  of  the  negligence 
of  the  parents  in  their  conduct  toward  their 
children,  but  we  are  not  yet  ready  to  an- 
nounce as  matter  of  law  that,  because  a 
parent  is  negligent  or  careless  in  caring  for 
his  inftot  child,  another  by  whose  negligence 
or  carelssness  such  child  sustains  an  injury 
will  not  be  answerable  in  damages  to  the 
child  as  a  result  thereof.  The  negligence  of 
one  party  who  owes  a  duty  to  another  can 
afford  no  license  to  a  third  party  to  negli- 
gently inflict  injury  upon  such  other.  20 
R.  C.  L.  title,  "Negligence,"  {  129,  and  au- 
thorities  there  cited ;  29  Oyc.  p.  553 ;  Dicken 
V.  Salt  Co.,  41  W.  Va.  511.  23  S.  E.  582. 

[5,  6]  Complaint  is  made  of  the  refusal  of 
the  court  to  allow  witnesses  for  the  defend- 
ant to  testify  as  to  whether  or  not  an  iron 
stirrup  or  step  on  the  front  of  the  freight 
car,  as  the  same  was  being  moved  on  the  oc- 
casion of  the  accident,  was  a  proper  place  for 
a  lookout  We  do  not  think  this  evidence 
was  at  all  material.  If  there  was  no  proper 
place  upon  the  front  of  this  freight  car  for 
a  lookout  while  the  same  was  being  backed 
over  the  public  street  of  the  city  where  peo- 
ple were  crossing  and  recrossing,  and  where 
vehicles  were  allowed  to  stand  on  either  side 
next  to  the  curb,  then  the  defendant  was 
negligent  In  not  having  such  a  proper  place 
for  a  lookout;  and,  if  there  was  a  proper 
place  for  a  lookout  on  the  front  end  of  the 
car,  then  it  was  negligent  in  not  having  a 
lookout  stationed  there.  The  duty  of  a  street 
railway  company  in  operating  cars  over  its 
tracks  in  a  city  street  is  quite  different  from 
the  duty  of  a  steam  railroad  in  operating 
trains  over  its  private  right  of  way.  In  the 
former  case  the  company  is  bound  to  take 
notice  of  the  rights  of  the  public  who  use  the 
street,  and  it  is  under  a  high  degree  of  care 
when  operating  its  cars  thereover  to  keep  a 
careful  lookout  for  those  properly  using  the 
street,  and  to  use  such  means  as  may  be  nec- 
essary or  available  to  prevent  injury  to  them. 
In  this  case  the  defendant  company  was 
bound  to  know,  as  the  evidence  shows,  that 
this  street  was  a  very  busy  street;  that  au- 
tomobiles were  allowed  to  be  parked  on  ei- 
ther side  of  it  next  to  the  curb,  and  that  pe^ 
destrians  crossed  and  recrossed  it  at  very 
frequent  intervals,  and  it  m'ay  be  said  that 
to  operate  Its  cars  over  its  tracks  under  the 
circumstances  shown  in  this  case — that  is, 
without  any  lookout  on  the  front  thereof  to 
discover  pedestrians  coming  on  or  in  close 
proximity  to  the  track  from  behind  obstruc- 
tions which  might  be  allowed  to  stand  upon 
the  street — was  the  grossest  kind  of  negli- 
gence. It  matters  not  whether  the  defend- 
ant had  a  place  provided  on  the  front  end  of 
this  car  at  which  a  man  might  be  stationed 
to  observe  pedestrians  coming  on  or  in  close 
proximity  to  the  track.  If  it  did  not  have, 
it  ought  to  have  had.  Nor  does  it  do  to  say 
that  in  this  case,  even  though  there  was  not 
a  lookout  on  the  front  end  of  the  freight  car, 


the  plaintiff  would  not  have  been  discovered 
any  sooner  than  he  wa&  This  may  be  true 
if  the  jury  had  believed  the  theory  of  the  de- 
fendant's employ^  who  was  looking  ahead 
from  the  front  end  of  the  passenger  car.  If 
as  a  matter  of  fact  the  plaintiff  came  fiom 
immediately  in  front  of  the  standing  auto- 
mobile, and  a  view  of  him  was  obstructed  in 
any  event  until  he  passed  the  automobile, 
then  it  may  be  that  the  defendant  could  not 
have  avoided  the  accident,  even  though  a 
lookout  had  been  provided  on  the  front  end 
of  the  freight  car;  but  if,  as  is  testified  to 
by  all  of  the  other  witnesses,  the  plaintiff 
started  across  the  street  at  some  little  dis- 
tance in  front  of  the  automobile,  it  is  very 
patent  that  a  lookout  on  the  front  end  of  the 
freight  ear  would  have  discovered  the  plain- 
tiff when  the  front  end  of  the  freight  ear 
was  at  the  point  upon  the  track  at  which  the 
front  end  of  the  passenger  car  was  at  the 
time  he  was  actually  discovered  by  the  de- 
fendant's employ^,  and  it  is  clear  from  the 
evidence  that  if  the  defendant's  employes 
had  discovered  the  plaintifTs  peril  when  the 
front  end  of  the  freight  car  was  at  the  point 
where  the  front  end  of  the  passenger  car 
was  at  the  time  he  was  discovered,  the  cars 
could  have  been  stopped,  and  no  injury  would 
have  resulted. 

[8]  Another  assignment  of  error  Is  based 
upon  the  action  of  the  court  in  giving  to  the 
Jury  plaintiff's  instruction  No.  1  as  follows: 

"The  court  instructs  the  jury  that  the  negli- 
gence, if  any,  of  the  parents  of  the  plaintiff 
child  is  no  defense  against  his  right  to  recover 
against  the  defendant,  neither  is  the  negligence 
of  any  person  who  may  have  been  in  control 
of  the  plaintiff  child  at  or  near  the  time  of 
the  accident  a  defense  against  his  right  to  re- 
cover." 

The  objection  urged  to  this  instruction  is 
that  it  assumes  that  the  plaintiff  has  a  right 
to  recover,  and  does  not  leave  this  question 
to  be  determined  by  the  Jury;  and  also  that 
it  tells  the  jury  that  the  negligence  of  the 
plaintiff's  parents  could  not  be  attributed  to 
him.  This  latter  ground  we  have  already 
disposed  of.  It  will  be  observed  that  this  is 
not  a  binding  instruction,  and  is  directed 
only  to  informing  the  Jury  upon  the  question 
of  the  effect  of  the  plaintiff's  rights  as  af- 
fected by  the  negligence  of  his  parents. 
Many  other  instructions  were  given  in  the 
case,  both  for  the  plaintiff  and  the  defendant, 
which  correctly  laid  down  the  basis  for  re- 
covery. All  of  the  instructions  must  be  read 
together.  This  instruction  says  no  more  to 
the  Jury,  when  read  in  connection  with  the 
other  instructions  given,  than  that  no  effect 
shall  be  given  by  the  Jury,  in  coming  to  a 
conclusion,  to  any  negligence  or  carelessness 
upon  the  part  of  the  plaintiff's  par^its.  It  is 
impossible  for  us  to  conceive  how  the  Jury 
could  have  been  misled  by  this  instruction. 

The  action  of  the  court  in  giving  plaintiff's 
instruction  No.  4  is  also  assigned  as  error. 
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It  does  not  seem  to  ns  that  this  Instmction  f  firm  a  right  to 

is  subject  to  any  criticism  unless  It  would 

be  error  to  tell  the  Jury  that  there  was  no 

presumption  that  an  infant  of  the  age  of  the 

plaintiff   would   exercise   due  care  for   his 

safety.     We    have    already    discussed    this 

question  of  contributory  negligence  upon  the 

part  of  the  plaintiff,  and  the  views  we  have 

expressed  In  regard  thereto  clearly  Justify 

the  giving  of  the  Instruction  containing  that 

declaration. 

The  defendant  complains  that  the  court 
erred  in  giving  plaintiff's  instruction  No.  6, 
the  complaint  being  that  this  Instruction  told 
the  Jury  that  It  was  the  duty  of  the  defend- 
ant to  omit  nothing  which  could  have  beoi 
done  by  it,  its  agents,  employte,  and  servants, 
to  prevent  Injury  to  the  Inftot  plaintiff  while 
upon  said  Main  street  It  is  argued  that  this 
was  in  effect  telling  the  Jury  that  the  defend- 
ant must  entirely  withdraw  Its  traffic  from 
Main  street  If  thereby  it  could  avoid  Injury 
to  children  crossing  the  same,  or  that  the  Jury 
could  find  that  it  must  do  anything  within 
the  range  of  possibility,  even  to  the  extent 
of  requiring  it  to  surround  its  cars  with 
armed  guards  while  operating  them  over  the 
street,  to  avoid  injury.  Of  course,  no  such 
strained  or  forced  construction  as  this  was 
ever  placed  upon  the  instruction  by  the  Jury. 
It  simply  means,  and  especially  Is  this  true 
when  read  in  connection  with  the  other  in- 
structions given,  that  the  defendant  must 
use  every  reasonable  means  in  its  power  to 
prevent  Injury  to  pedestrians,  and  particu- 
larly to  children,  while  operating  its  cars  up- 
on Main  street,  consistent  with  the  proper 
operation  thereof. . 

Complaint  Is  made  that  instruction  No.  6 
tells  the  Jury  that  It  was  the  duty  of  the  de- 
fendant to  keep  a  careful  lookout  for  chil- 
dren whUe  operating  its  cars  over  Main 
street  while,  to  be  proper.  It  should  have  told 
the  Jury  that  it  was  defendant's  duty  to  keep 
a  proper  lookout  for  the  plaintiff.  The  argu- 
ment is  that  the  Instruction  is  general,  and  is 
based  upon  the  duty,  of  the  defendant  toward 
all  children,  instead  of  linritlng  it  to  Its 
duty  to  the  plaintiff  under  the  particular 
circumstances.  It  is  quite  true  that  the  in- 
struction does  tell  the  Jury  what  the  duty  of 
the  defendant  Is  toward  children  situated  as 
the  plaintiff  was  at  the  tim^,  and  by  so  do- 
ing it  necessarily  told  them  its  duty  toward 
the  plaintiff.  Even  though  the  Instruction  is 
general,  still  the  proposition  of  law  it  con- 
tains applies  to  the  particular  circumstance 
submitted  to  the  Jury  for  consideration.  It 
was  not  error  to  give  it. 

Complaint  is  made  of  the  action  of  the 
court  in  giving  plaintiff's  Instruction  No.  7 
as  follows: 
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cross  or  be  upon  said  Main 
street  at  the  point  where  he  was  injured  as 
the  defendant  had  to  operate  its  cars  there." 
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*The  court  instructs  the  Jury  that  the  defend- 
ant company,  operating  its  cars  on  Main  street 
in  the  town  of  Middleboume,  had  no  exclusive 
right  of  use  of  said  street  or  the  part  used  by 
It,  and  that  the  Infant  plaintiff  had  as  dear  and 


The  objection  to  this  instruction  is  that  It 
does  not  point  out  to  the  Jury  that  the  street 
railway  company  has  a  preferential  right  in 
that  part  of  the  street  occupied  by  Its  tracks. 
The  purpose  of  the  instruction  and  the  effect 
of  It,  as  will  be  clearly  seen,  was  simply  to 
advise  the  jury  that  In  going  upon  the  de- 
fendant company's  tracks  the  plaintiff  was 
not  a  trespasser;  that  notwithstanding  the 
right  of  the  defendant  to  run  Its  cars  over 
the  streets  upon  its  tracks,  that  right  was 
not  exclusive;  that  pedestrians  or  others 
desiring  to  use  the  street  still  had  the  same 
right  upon  that  part  of  it  occupied  by  its 
tracks  that  the  defendant  had.  We  do  not 
think  there  Is  anything  wrong  with  this  In- 
struction when  It  Is  read  In  the  light  of  all  of 
the  other  instructions  given  In  the  cas^. 

The  giving  of  plaintiff's  Instruction  No.  8 
is  also  complained  of.  This  instruction  told 
the  Jury  that  the  failure  of  the  defendant  to 
keep  a  proper  lookout  for  children  on  and  In 
dose  proximity  to  the  track  In  said  Main 
street  under  the  circumstances  shown  In  this 
case  was  negligence.  It  is  complained  that 
this  instruction  assumes  that  the  defendant 
did  not  keep  such  proper  lookout  Ther^ 
might  be  something  in  this  crltldsm  taking 
the  Instruction  by  itself,  but  other  Instruc- 
tions carefully  define  the  duty  of  the  defend- 
ant in  that  regard,  and  this  Instruction  could 
not  be  misleading  on  that  account  But  even 
though  this  Instruction  is  construed  as  tell- 
ing the  Jury  that  the  defendant  did  not  keep 
a  proper  lookout  under  the  circumstances, 
we  think  It  can  be  Justified.  Admittedly 
there  was  no  one  on  the  freight  car  being 
propelled  in  front  of  the  passenger  car  at  the 
time  of  the  injury,  and,. as  we  have  said  be- 
fore, we  think  it  was  negligence  on  the  part 
of  the  defendant  company  to  operate  its  cars 
over  a  much-used  public  street  In  that  condi- 
tion. 

Instruction  No.  9  given  on  behalf  of  the 
plaintiff,  is  also  complained  of.  It  states  the 
same  proposition  of  law  contained  In  No.  8 
In  a  little  different  form;  and,  while  there 
was,  perhaps,  no  necessity  for  giving  it,  we 
are  not  disposed  to  hold  that  It  was  reversi- 
ble error  to  repeat  the  proposition  on  the  mo- 
tion of  the  plaintiff,  particularly  In  view  of 
the  fact  that  most  of  the  legal  propositions 
relied  upon  by  the  defendant  in  the  case  are 
given  to  the  Jury  more  than  once. 

A  number  of  assignments  of  error  are 
based  upon  the  action  of  the  court  in  refusing 
to  give  instructions  offered  on  behalf  of  the 
defendant.  The  legal  propositions  contained 
in  quite  a  few  of  these  instructions  ar^  em- 
bodied in  those  given  upon  the  defendant's 
motion.  What  we  have  said  as  to  the  law  con- 
trolling this  case  sufficiently  Indicates  the 
propriety  of  the  court's  refusal  to  give  the 
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others,  and  It  would  serve  no  useful  purpose 
to  discuss  them  In  detail. 

Defendant's  final  Insistence  is  that  no  neg- 
ligence has  been  shown  entitling  the  plaintiff 
to  recovery  against  it.  It  insists  that  it  suf- 
ficiently appears  from  the  evidence  that,  re- 
gardless of  whether  there  was  a  duty  upon  it 
to  have  a  lookout  upon  the  front  end  of  the 
freight  car,  this  boy  was  actually  seen  by 
those  in  charge  of  the  car  as  soo^n  as  he  could 
have  been  seen  in  any  event ;  that  he  ran  on 
the  track  immediately  in  front  of  the  automo- 
bile which  obscured  the  view  of  the  defend- 
ant's employes,  and  would  have  obscured  the 
view  of  any  one,  even  though  stationed  on  the 
front  end  of  the  freight  car.  If  this  evidence 
was  uncontradicted  the  defendant's  conten- 
tion might  be  correct  This  theory  is  sup- 
X>orted  by  the  testimony  of  one  of  its  em- 
ployes. Several  witnesses,  however,  on  be- 
half of  the  plaintiff  testify  to  a  very  different 
state  of  facts.  They  say  that  instead  of  the 
plaintiff  crossing  the  street  immediatedly  in 
front  of  the  automobile,  the  point  at  which 
he  crossed  was  at  least  25  feet  in  front  there- 


of, and  that  a  man  on  the  front  end  of  the 
freight  car  could  have  seen  the  plaintiff 
when  the  front  end  of  that  car  was  no  fur- 
ther down  the  track  than  the  front  end  of 
the  passenger  car  was  at  the  time  the  plain- 
tiff was  actually  discovered  by  defendant's 
employ^.  If  this  was  the  state  of  facts — and 
the  decided  preponderance  of  evidence  indi- 
cates that  it  was — then  it  is  very  apparent 
that  had  there  been  a  lookout  on  the  front 
end  of  the  freight  car  the  plaintiff's  perilous 
position  would  have  been  discovered  and  the 
cars  stopped  before  coming  In  contact  with 
him.  As  to  what  the  facts  were  in  this  re- 
gard was  for  the  Jury  under  the  evidence, 
and  their  finding,  based  as  it  Is  upon  a  sub- 
stantial preponderance  of  the  evidence,  will 
not  be  disturbed  by  this  court 

We  have  carefully  reviewed  all  of  the  as- 
signments of  error;  and,  while  we  have  not 
adverted  to  each  of  them  specifically  In  this 
opinion,  what  we  have  said,  we  think,  sufl- 
c4ently  disposes  of  them.  We  find  no  error 
prejudicial  to  the  defendant,  and  the  Judg- 
ment complained  of  is  therefore  affirmed. 


N.  C.) 

(183  N.  C.  90) 

WILLIAMS  V.  DAVIS^  Sheriff,  et  al. 

(No.  96.) 

(Supreme  0>urt  of  North  Carolina.    March  1, 

1922.) 


1.  Mortgages  ^=s> 1 51  (I)— Subsequent  agricul- 
tural Hen  has  priority  over  earlier  trust  doed 
covering  crop. 

An  agricultural  lien,  dra^m  and  registered 
under  C.  S.  §  2480,  is  given  by  that  section 
preference  over  all  other  lieus,  except  the 
laborer's  and  landlord's  liens,  and  is  entitled 
to  the  proceeds  from  the  sale  of  the  erop  made 
by  the  advances  the  loan  was  given  to  secure 
over  a  trust  deed  executed  and  registered  be- 
fore the  lien,  which  covered  the  crop  as  well 
as  the  land. 

2.  Mortgages  ^=9l5l(l)— Trust  deed  covering 
land  and  crop  held  not  agricultural  lien,  and 
inferior  to  one  subsequently  created. 

A  trust  deed,  executed  by  a  landowner, 
<>onveying  both  the  land  and  the  crop  then 
growing  thereon  to  secure  the  payment  of  a 
note,  part  of  the  proceeds  of  which  were  used 
in  making  the  crop,  but  whit'h  deed  did  not 
on  its  face  show  the  debt  was  other  than  a 
simple  debt,  and  which  was  registered  in  the 
book  for  trust  deeds,  and  not  in  that  for  agri- 
cultural liens,  was  not  an  agricultural  lien, 
and  a  subsequent  agricultural  lien  has  priority 
over  it  in  distribution  of  the  proceeds  from  the 
crop. 

Appeal  from  Superior  (3ourt,  Warren 
County;    Calvert,  Judge. 

Action  by  B.  B.  Williams,  Trustee,  against 
R.  B.  Davis,  as  Sheriff,  and  the  CitlzenjB' 
Bank.  Judgment  awarding  so  much  of  the 
fund  in  controversy  to  defendant  bank  as 
was  necessary  to  satisfy  the  balance  due  on 
its  lien,  and  plaintiff  appeals.    Affirmed. 

This  is  a 'Controversy  as  to  the  title  and 
possession  of  a  tobacco  crop,  which  was 
sold  by  the  defendant,  Sheriff  K.  B.  Davis, 
who  collected  and  has  in  his  custody  the  pro- 
ceeds of  the  sale  subject  to  the  decision  of 
the  court  as  to  the  ownership  thereof.  The 
court,  upon  the  matter  being  submitted  to 
it  with  a  statement  of  the  facts,  entered 
Judgment  as  follows: 

"This  action,  coming  on  to  be  heard  at  said 
term  of  said  court,  and  being  heard  before 
Hon.  Thomas  H.  Calvert,  judge  presiding,  and 
a  jury  trial  having  been  waived  in  writing  by 
the  parties  to  said  action,  and  the  parties  hav- 
ing agreed  upon  the  facts  and  having  submitted 
the  same  in  writing  to  the  court  as  follows: 

**(1)  That  one  F.  B.  Newell,  Jr.,  is  now,  and 
was  at  the  time  hereinafter  mentioned  a  citi- 
zen and  resident  of  Warren  county,  state  of 
North  Carolina. 

"(2)  That  said  F.  B.  Newell,  Jr.,  during  the 
year  1920  was  engaged  in  farming  operations 
in  said  Warren  county. 

"(3)  That  on  the  8d  day  of  January,  1920, 
said  F.  B.  Newell,  Jr.,  executed  a  deed  of  trust 
to  B.  F.  Williams,  trustee,  wherein  the  grantor 
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conveyed  to  said  trustee  an  undivided  one -half 
interest  in  a  certain  tract  of  land  therein  de- 
scribed, and  also  conveyed  by  said  instrument 
a  one-half  undivided  interest  in  certpan  tobacco 
in  the  following  language:  'And  does  also  sell 
and  convey  and  set  over  to  the  aforesaid  Wil- 
liams, trustee,  a  one-half  undivided  interest  in 
and  to  one  hundred  acres  of  tobacco  to  be 
grown  by  Newell  Bros,  on  the  above -described 
lands  and  adjoining  tract  of  said  Newell.'  That 
said  deed  of  trust  was  filejd  for  registration 
in  the  office  of  the  register  of  deeds  for  said 
Warren  county  on  the  5th  day  of  January, 
1920,  and  was  registered  in  said  office  in  book 
107,  page  166,  which  book  is  one  of  those  reg- 
ularly used  for  recording  deeds  of  trust  on 
lands. 

"(4)  That  on  the  7th  day  of  February,  1920, 
said  F.  B.  Newell,  Jr.,  executed  to  the  Citizens' 
Bank  of  Warrenton  an  agricultural  lien  for  ad- 
vances, according  to  the  regular  statutory 
form  to  secure  the  payment  of  the  sum  of 
$3,000,  and  in  said  agricultural  lien  said  Newell 
conveyed  certain  cattle  and  chattels,  and  gave 
a  lien  upon  all  crops  to  be  grown  during  the 
year  1920  on  the  lands  described  in  said  agri- 
cultural lien;  that  said  lien  was  duly  filed  and 
registered  in  the  office  of  the  register  of  deeds 
for  said  Warren  county  in  Book  44,  page  473, 
which  book  is  one  of  those  regularly  used  for 
recording  agricultural  liens. 

'*(5)  That  about  $2,000  of  the  amount  se- 
cured by  said  F.  B.  Newell,  Jr.,  in  the  deed  of 
trust  executed  to  B.  B.  Williams,  trustee,  as 
aforesaid,  was  used  by  said  F.  B.  Newell,  Jr., 
in  the  making  and  cultivation  of  the  tobacco 
mentioned  in  said  deed  of  trust. 

"(6)  That  the  |3,000  secured  by  said  F.  B. 
Newell,  Jr.,  in  the  agricultural  lien  executed 
by  him  to  the  Citizens*  Bank  of  Warrenton  was 
made  to  said  Newell  at  the  time  of  the  execu- 
tion of  said  lien,  and  was  used  by  said  F.  B. 
Newell,  Jr.,  in  the  making,  cultivation,  and 
saving  of  the  crops  on  the  lands  described  in 
said  agricultural  lien. 

"(7)  That  the  defendant  K.  B.  Davis,  sheriff 
of  said  Warren  county,  under  a  warrant  issued 
to  him  by  the  clerk  of  the  superior  court,  of 
said  county,  on  the  17th  day  of  January,  1921, 
under  section  2488  of  the  Consolidated  Stat- 
utes of  North  Carolina,  seized  certain  tobacco, 
the  same  being  a  part  of  the  crops  cultivated 
and  grown  by  said  F.  B.  Newell,  Jr.,  on  the 
lands  described  in  the  aforesaid  agricultural 
lien  and  deed  of  trust,  and  after  due  advertise- 
ment sold  said  tobacco  on  the  premises  of  said 
F.  B.  Newell,  Jr.,  at  public  auction  to  the  high- 
est bidder  for  cash,  where  and  when  W.  B. 
Boyd  became  the  last  and  highest  bidder  there- 
for, and  was  declared  the  purchaser  thereof  at 
the  price  of  $1,700.  That  said  tobacQo  was  lo- 
cated in  barns  oh  the  aforesaid  lands  of  F.  B. 
Newell,  Jr.,  and  was  exhibited  to  the  bidders  at 
said  sale.  That  at  said  sale  the  plaintiff,  the 
Bank  of  Warren,  was  a  competitive  bidder  for 
said  tobacco.  That  said  W.  B.  Boyd,  the  pur- 
chaser of  said  tobacco,  complied  with  his  said 
bid,  and  the  defendant  R.  E.  Davis,  sheriff  as 
aforesaid,  delivered  said  tobacco  to  said  W.  B. 
Boyd. 

*'(8)  That  the  land  security  embraced  in  the 
aforesaid  deed  of  trust  to  B.  B.  Williams,  trus- 
tee, was  on  the  7th  day  of  February,  1921^  sold 
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under  the  terms  of  prior  deed  of  trust,  but 
surplus  was  not  sufficient  to  pay  off  the  debt 
secured  by  said  deed  of  trust. 

"(9)  That  the  crops,  cattle,  aud  chattels  em- 
braced in  the  lien  executed  by  said  F.  B. 
Newell,  Jr.,  to  the  Citizens'  Bank  have  been 
exhausted,  and  were  not  sufficient  to  pay  off 
the  debt  secured  by  said  lien. 

"And  the  parties  to  this  action  having  agreed, 
in  writing  for  the  court  to  render  such  judg- 
ment as  may  be  "proper  upon  the  foregoing 
agreed  facts — 

"It  is  now  by  the  court,  after  hearing  the 
arguments  of  counsel  for  plaintiffs  and  defend- 
ants, considered,  ordered,  and  adjudged  that 
the  agricultural  lien  to  the  Citizens'  Bank, 
junior  in  date  and  registration  to  the  mortgage 
or  deed  of  trust  to  B.  B.  Williams,  trustee, 
takes  precedence  of  said  deed  of  trust;  and  it 
is  further  ordered  and  adjudged  that  the  pro- 
ceeds derived  from  the  sale  of  the  tobacco  be 
applied  as  follows:  First,  to  the  payment  of 
the  amount  now  due  on  the  $3,000  secured  by 
said  agricultural  lien;  second,  that  the  surplus, 
if  any,  shall  be  applied  to  the  amount  now  due 
on  the  debt  secured  by  said  deed  of  trust  to 
B.  B.  Williams,  trustee.  It  is  further  con- 
sidered and  adjudged  that  the  plaintiffs  pay 
the  costs  of  this  action  to  be  taxed  by  the 
derk,  and  that  the  defendants  go  hence  with- 
out day.    Thos.  H.  Calvert,  Judge  Presiding." 

Plaintiff  excepted  to  this  judgment  and 
appealed. 

B,  B.  Williams,  of  Warrenton,  for  appel- 
lant 

Tasker  Polk  and  Murray  Allen,  botb  of 
Baleigli,  for  appellees. 

WALKEB,  J.  [1]  There  is  no  doubt  that 
the  Instrument,  under  which  the  Citizens' 
Bank  alteerts  its  right  to  the  proceeds  of 
sale  now  in  the  hands  of  the  sheriff,  is  what 
is  known  as  an  agricultural  lien,  and  was 
drawn  and  registered  in  accordance  with 
the  statute.  Cons.  St  §  2480.  Unless,  there- 
fore, the  plaintiff  can  show  a  prior  valid 
lien  upon  the  crop  of  tobacco,  the  proceeds 
of  which  are  now  claimed  by  the  defendants, 
the  Judgment  of  the  court  was  correct.  The 
lien  of  the  Citizens*  Bank  Is,  in  form  and 
substance,  an  agricultural  lien,  and,  as  it 
was  duly  registered.  Is  entitled  to  preference 
over  all  other  liens,  except  the  laborer's  and 
landlord's  liens,  to  the  extent  of  the  advance 
made  under  It  The  instrument,  under 
which  the  plaintiff  claims  these  proceeds,  is 
in  form  and  substance  nothing  more  than 
a  deed  of  trust  to  secure  a  debt  It  is  true 
the  lien  of  it  rests  upon  a  part  of  the  crop, 
as  well  as  upon  the  other  property  described 
in  it  but  this  does  not  necessarily  make  it 
an  agricultural  lien,  which  is  entitled  to  any 
special  priority  under  the  statute  over  oth- 
ers existing  or  otherwise.  If  the  deed  of 
trust  was  simply  given  to  secure  an  ante- 
cedent debt  due  to  the  Bank  of  Warren,  and 
was  not  in  form  and  in  fact  an  agricultural 
lien,  the  Bank  of  Warren  acquired  no  prior 
lien,  upon  the  crop  of  tobacco,  over  the  Citi- 


zens' Bank.  This  Is  settled  beyond  dispute 
by  the  following  cases  In  this  court:  Clark 
V.  Farrar,  74  N.  C.  686;  Patapsco  Guano  Co. 
V.  Magee,  86  N.  C.  350;  Wooten  v.  Hill,  98 
N.  C.  48,  3  S.  E.  846. 

[2]  There  was  nothing  on  the  face  of  the 
deed  of  trust  to  B.  B.  Willhims,  trustee,  to 
secure  the  debt  due  to  the  Bank  of  Warren, 
under  which  the  plaintiff  claims,  to  notify 
sutMsequent  lienors,  and  especially  the  Citi- 
zens' Bank,  that  it  was  an  agricultural  lien 
or  entitled  to  any  more  priority,  or  prefer- 
ence, than  an  ordinary  mortgage  or  trust 
to  secure  a  plain  and  simple  debt  owing  by 
F.  B.  Newell,  Jr.,  to  the  Bank  of  Warr^i, 
and  when  it  wajs  thus  executed  and  regis- 
tered the  said  bank  took  the  risk  of  an  ag- 
ricultural lien  being  afterwards  registered 
which  would  supersede  it  as  a  first  li^i  up- 
on the  crop,  and  also  any  subsequent  incum- 
brance by  deed  or  mortgage,  which  Is  not 
a  lien  of  the  kind  mentioned  and  provided 
for  in  the  statute  (Cons.  St  |  2480),  and  pe- 
culiarly protected  by  it  even  against  a  prior 
incumbrancer. 

With  reference  to  this  somewhat  anoma- 
lous li^i  which  relates  back  and  overreaches 
prior  incumbrances  by  special  provision  of 
the  statute,  Justice  Davis  said  in  Wooten  ▼. 
Hill,  96  N.  C.  at  page  53,  8  S.  B.  at  page  848: 

"Section  1709  of  the  Code  dedares  that  the 
lien  for  advances  made  to  enable  the  cultivator 
of  the  soil  to  make  the  crop  shall,  as  to  the 
crop  made  by  the  aid  of  such  advances,  be 
good  *in  preference  to  all  other  liens  existiiig 
or  otherwise,  to  the  extent  of  such  advances,* 
upon  a  compliance  with  the  provisions  of  the 
statute,  the  only  exception  being  that  in  favor 
of  the  landlord  [or  laborer],  contained  in  the 
following  section.  Why  does  not  the  purchaser 
or  mortgagee  of  the  crop  take  with  as  full 
knowledge  of  the  provisions  of  this  section  of 
the  Code  as  of  that  which  secures  the  rights 
of  the  landHord?  He  takes  with  a  full  knowl- 
edge that  if  advances  shall  be  necessary  to 
enable  the  cultivator  to  make  the  crop,  and 
without  which  there  would  perhaps  be  no  crop, 
such  advances  shall  be  a  preferred  lien  upon 
the  crop,  made  by  reason  of  such  advances* 
and  that  this  preference  shall  extend  to  'exist* 
iug*  liens.  AH  laws  relating  to  the  subject- 
matter  of  a  contract  enter  into  and  form  a 
part  of  it,  as  if  they  were  'expressly  referred 
to  or  incorporated  in  its  terms.'  O'Kelly  ▼. 
Williams.  84  N.  C.  281;  Lehigh  Water  Co.  ▼, 
Easton,  121  U.  S.  391.  It  impairs  the  obliga- 
tion of  no  contract.  Land  is  sold  under  execu- 
tion—there is  a  lien  on  the  crop  for  advances — 
the  purchaser  buys  in  subordination  to  this 
lien  under  section  1799  of  the  Code.  Dail  t. 
Freeman,  92  N.  C.  351." 

It  is  said  in  German  v.  Perkins,  52  Miss. 
813,  that,  although  an  ifgricultural  lien  may 
^e  junior  in  date  to  a  mortgage,  yet  the 
right  of  the  mortgagee  is  subordinate  to  the 
agricultural  lien  subsequently  imposed  by  the 
mortgagor  upon  the  crop.  The  statute  glu- 
ing the  lien  in  Mississippi  is  not  more  al>- 
solute  or  imperative  than  ours.    In  Stem  t. 


N.  a;  OURRY  ▼.  OUKRT  679 

'    (110S.B.) 

Simpson,  62  Ala.  194,  a  simflar  construction  r  day  of  December,  1921,  Intestate,  owning  a  lot 


was  placed  upon  the  a^cnltural  lien  law 
of  that  state,  and  It  was  held  that,  under 
the  statute,  a  crop  lien  had  "precedence  over 
all  prior  mortgages,  and  all  prior  liens,  ex- 
cept that  of  the  landlord  for  the  rent."  The 
same  construction  has  been  placed  upon  sim- 
ilar statutes  In  New  Jersey,  Arkansas,  and 
other  states.  Vreeland  v.  Jersey  City,  37  *N. 
J.  Eq.  S74;  Case  v.  Allen,  21  Kan.  217,  30 
Am.  Itep.  425.  Justice  Ruffln  observed  In 
Patapsco  Guano  Oo.  v.  Magee,  86  N.  G.  at 
page  354: 

"It  18  needless  to  speculate  why  this  provi- 
sion is  made  by  the  statute.  It  is  clearly  so 
written  and  can  be  conveniently  observed,  and 
if  parties  wiU  willfully  disregard  it,  they  must 
abide  the  consequences.*' 

This  se^ns  to  be  the  law,  with  respect  to 
such  liens,  both  in  this  and  In  other  juris- 
dictions where  the  same  question  has  been 
raised,  as  appears  above. 

We  must  hold,  as  did  the  learned  judge 
who  presided  below,  that  the  prior  lien  upon 
the  proceeds  of  the  sale  of  the  tobacco  be- 
longs to  the  defendant  subject  to  any  just 
and  legal  charges  thereon  In  favor  of  the 
sheriff  or  other  officers  for  their  services, 
and  it  will  be  so  certified. 

Affirmed. 


(183  N.  C.  83) 

CURRY  V.  CURRY  at  al.     (No.  385.) 

(Supreme  Gourt  of  North  Garolina.    March  1, 

1922.) 

Wills  ^=::»608 (3)— Devise  of  realty  to  testator's 
ohlldren  for  their  lives,  and  on  their  deaths 
to  their  heirs,  passes  fee-simple  Interest  to 
each. 

Under  the  rule  in  Shelley's  Gase,  a  will  de- 
vising an  equal  share  in  testator's  real  estate 
to  each  of  his  children  "to  have  and  to  hold 
as  long  as  they  may  live,  and  after  their  death 
to  their  heirs,"  without  qualifying  words  passed 
to  each  of  the  children  a  fee-simple  interest  in 
his  portion  of  the  property. 

Appeal  from  Superior  Gourt,  Davidson 
County;    Bryson,  Judge. 

Petition  by  Birdie  S.  Gurry,  Individually 
and  as  administratrix  of  J.  Frank  Gurry,  de- 
ceased, against  Mary  Joe  Gurry  and  others. 
From  a  judgment  confirming  a  judgment  of 
the  clerk  of  the  superior  court  for  petition- 
er, defendants  except  and  appeal.    Affirmed. 

P.  y.  Gritcher,  of  Lexington,  for  appel- 
lants. 
Raper  &  Raper,  of  Lexington,  for  appellee. 

HOK£,  J.  It  appears  from  a  perusal  of 
the  pleadings  and  the  admission  of  the  par- 
ties that  J.  Frank  Gurry  died  on  the  ■ 


of  realty,  and  indebted  to  an  amount  largely 
in  excess  of  his  personal  property,  leaving 
him  surviving  the  petitioner,  his  widow,  and 
three  infant  children  as  his  heirs  at  law; 
that  plaintiff,  having  duly  qualified  as  ad- 
ministratrix, filed  this  her  petition,  praying 
for  an  allotment  of  dower  In  all  the  lands  of 
which  the  deceased  was  seized  and  possessed, 
and  also  to  sell  such  portion  of  the  remain- 
der of  the  real  property  as  was  required  to 
pay  the  debts;  that  defendants  are  the  in- 
fant children  of  the  deceased,  represented  by 
a  duly  appointed  guardian  ad  litem.  There 
was  judgment  by  the  clerk  awarding  the  peti- 
tioner dower  in  all  the  lands  owned  by  the 
deceased  exc^t  one  lot  In  which  he  had  a 
remainder  after  a  life  estate,  and  that  the 
residue  excepting  the  dower  Interest,  or  so 
much  thereof  as  was  necessary  be  sold  for 
payment  of  indebtedness.  This  judgment 
was  in  all  respects  confirmed  by  his  honor, 
and  we  find  no  valid  objection  that  can  be 
urged  against  the  judgment  or  the  proceed- 
ings in  which  the  same  has  been  entered. 
The  only  exception  insisted  on  by  appellants 
is  that  certain  portions  of  the  realty  devised 
by  the  will  of  his  father,  W.  F.  Gurry,  de- 
ceased, conveyed  to  the  intestate  only  a  life 
estate  in  the  property. 

From  the  facts  in  evidence  it  appears  that 
the  title  to  the  realty  referred  to  and  the 
nature  and  extent  of  the  Intestate's  owner- 
ship is  dependent  upon  the  following  clause 
in  his  father's  will  In  terms  as  follows: 

"I  will  and  bequeath  to  each  of  my  children 
an  equal  share  in  my  real  estate  to  have  and 
to  hold  as  long  as  they  may  live  and  after  their 
death  to  their  heirs." 

« 

And  this  in  our  opinion,  under  the  rule  in 
Shelley's  Gase,  clearly  passed  to  the  intes- 
tate a  fee-simple  Interest  in  his  portion  -of 
the  property,  which  has  been  duly  allotted  to 
him  on  partition  of  the  father's  realty.  Wal- 
lace V.  Wallace,  181  N.  G.  158,  106  S.  B. 
501;  Nobles  v.  Nobles,  177  N.  G.  243,  08 
S.  E.  715 ;  Robeson  v.  Mcn/re,  168  N.  G.  389, 
84  S.  B.  351,  L.  R.  A.  1915D,  496;  Price  v. 
Griffin,  150  N.  G.  523,  64  S.  B.  372,  29  L.  R. 
A.  (N.  S.)  936. 

The  prevalence  of  fhe  rule  in  this  state 
and  its  pertinency  to  the  facts  of  the  present 
record  as  well  as  a  recognized  instance 
where  the  rule  does  not  apply  are  set  forth 
in  the  recent  case  of  Wallace  v.  Wallace,  as 
follows,  where  It  was  held  in  part: 

"(1)  A  limitation  coniing  within  the  rule  in 
Shelley's  Gase,  recognized  as  existent  in  this 
state,  operates  as  a  rule  of  property,  passing 
when  applicable  a  fee  simple,  both  in  deeds 
and  wills,  regardless  of  a  contrary  intent  on  the 
part  of  the  testator  or  grantor  appearing  in 
the  instrument. 

"(2)  Whenever  an  ancestor  by  any  gjft  or 
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conyeyance  took  an  estate  or  freehold,  as  an 
estate  for  life,  and  in  the  same  gift  or  conyey- 
ance  an  estate  is  limited  either  mediately  or 
immediately  to  his  heirs  or  to  the  heirs  of  his 
body  as  a  class  to  take  in  succession  as  heirs 
to  him,  such  words  are  words  of  limitation  of 
the  estate,  and  convey  the  inheritance,  the 
whole  property  to  the  ancestor,  and  they  are 
not  words  of  purchase. 

*'(3)  in  order  to  an  application  of  the  rule 
in  Shelley's  Case  appreciation  of  the  words 
'heirs*  or  'heirs  of  the  body'  must  be  taken  in 
their  technical  sense,  or  carry  the  estate  to 
the  entire  line  of  heirs  to  hold  as  inheritors 
under  our  canons  of  descent;  but  should  these 
words  be  used  as  only  designating  certain  per- 
sons, or  confining  the  iuheritance  to  a  re- 
stricted class  of  heirs,  the  rule  does  not  apply, 
and  the  ancestor  or  the  first  taker  acquires 
only  a  life  estate  according  to  the  meaning  of 
the  express  words  of  the  instrument." 

We  were  referred  by  counsel  for  appellants 
to  the  case  of  Mills  v.  Thome,  95  N.  C.  362- 
364,  citing  with  approval  Ward  v.  Jones,  40 
N.  G.  400,  as  authority  against  application  of 
the  rule  in  the  present  case,  but  we  do  not 
80  understand   those   decisions. 

In  the  Mills  Case,  as  well  as  that  of  Ward 
V.  Jones,  it  was  held  that  annexing  the  words 
"to  be  equally  divided  between  them"  to  the 
terms  "heirs"  or  "issue"  in  the  ultimate 
limitation  after  a  preceding  life  estate  would 
prevent  the  operation  of  the  rule  in  Shelley's 
Case.  This,  as  stated  in  the  opinions,  was 
because  the  use  of  such  qualifying  words 
would  change  these  terms  from  their  hered- 
itable  significance  and  quality  under  our 
general  canon  of  descent  so  as  to  require  a 
per  capita  division  among  the  "heirs  or  is- 
sue," as  the  estate  might  therefore  be  carried 
to  a  different  line  of  heirs  from  those  who 
would  take  by  our  general  canons  of  descent 
under  the  third  position  as  taken  from  the 
Wallace  decision,  supra,  and  the  rule  in 
Shelley's  Case  would  not  apply  and  the  heirs 
or  issue  referred  to  in  ultimate  limitation 
would  take  and  hold  as  purchasers. 

But  not  so  here,  ^Vhere  there  are  no  quali- 
fying words  annexed  to  the  ultimate  limita- 
tion, but  under  the  father's  will  the  estate  is 
in  effect  devised  to  the  children  "in  equal 
portions  for  life  with  remainder  to  their 
heirs,"  without  more.  Both  under  the 'first 
and  the  ulterior  limitation  the  property  is 
passed  in  the  same  interest  and  in  the  same 
manner  as  the  law  of  descents  would  have 
given  it,  and  in  our  opinion  as  stated  the 
rule  in  Shelley's  Case  clearly  applies. 

This  being  true,  the  widow  of  this  owner 
is  entitled  to  her  dower  and  subject  to  such 
interest  the  creditors,  or  plaintiff  as  their 
representative,  is  entitled  to  a  sale  to  make 
assets  as  the  lower  courts  have  decreed.  We 
find  no  error  in  the  record,  and  the  Judg- 
ment is  afiirmed. 

Affirmed. 


(183  N.  C.  72) 

ARP8  ot  al.  V.  DAVENPORT  et  al.    (No.  57.) 

(Supreme  Court  of  North  Carolina.    March  1* 

1922.) 


Frauds,  atatuto  of  ^39 1 52 (I)— Statute  mutt  ba 
pleaded,  and  contract  denied. 
.In  action  for  damages  for  breach  of  con- 
tract to  purchase  land,  evidenced  by  an  option 
and  acceptance,  a  judgment  of  nonsuit  was  not 
warranted  on  the  ground  that  the  acceptance  of 
the  option  was  not  in  writing  where  the  stat- 
ute was  not  pleaded,  and  there  was  no  denial  of 
the  contract;  defense  being  that  there  was  a 
shortage  of  52  acres. 

Appeal  from  Superior  Court,  Washington 
County;   Allen,  Judge. 

Action  by  Mrs.  Bina  Arps  and  another 
against  J.  L.  Davenport  and  another.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Reversed. 

Civil  action  to  recover  damages  for  an  al- 
leged breach  of  contract  On  November  4, 
1019,  the  plaintiffs,  Mrs.  Bina  Arx>s  and  hus- 
band, J.  M.  Arps,  executed  and  delivered 
to  the  defendants  a  paper  writing  where- 
by the  said  defendants  were  given  the 
right,  privilege,  and  option  to  purchase  the 
"Arps  farm"  of  200  acres  or  more,  -situate  in 
Plymouth  township,  Washington  county,  at 
and  for  a  stipulated  price,  and  upon  the 
terms  therein  set  out,  but  it  was  understood 
and  agreed  that  the  said  option  should  be 
exercised  on  or  before  December  10,  1919. 

The  defendants  gave  the  plaintiffs  due  and 
timely  notice  of  th^r  intention  to  exercise 
the  option,  and  paid  a  part  of  the  purchase 
price,  but  failed  to  execute  the  notes  and 
mortgage,  as  provided  in  the  contract  of  sale, 
and  now  refuse  to  comply  with  their  agree- 
ment upon  the  ground  that  there  is  a  short- 
age of  approximately  52  acres  in  the  land 
contracted  to  be  sold. 

At  the  close  of  plaintiffs'  evidence  there 
was  a  Judgment  as  of  nonsuit,  upon  the  the- 
ory that,  as  the  contract  was  in  the  nature 
of  an  option,  and  defendants  did  not  accept 
same  in  writing,  the  plaintiffs  were  remedi- 
less under  the  statute  of  frauds.  Plaintiffs 
appealed. 

W.  L.  Whitley,  of  Plymouth,  for  appel- 
lants. 

Ward  &  Grimes,  of  Washington,  N.  C,  for 
appellees. 

STACY,  J.  Considering  the  facts  as 
above  stated,  and  in  view  of  the  pleadings 
filed  herein,  we  think  the  Judgment  of  non- 
suit was  erroneously  entered.  The  statute 
of  frauds  is  not  pleaded,  and  there  is  no  de- 
nial of  the  contract;  on  the  other  hand,  it 
is  expressly  admitted.  Section  (c)  of  the 
further  answer  reads: 
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"That  the  defendants  at  all  times  stood  ready, 
able,  and  willing  to  pay  to  the  plaintiffs  the 
amount  due  under  the  option  at  the  time  the 
same  came  due,  deducting  for  the  deficiency  in 
acreage  above  set  out,  and  now  offer  to  accept 
and  receive  the  land  and  pay  for  same,  less  the 
sum  of  $30  per  acre  for  the  52  acres,  which 
represents  the  actual  deficiency  in  the  acreage 
as  aforesaid." 

Under  authority  of  Henry  v.  Hilliard,  155 
N.  C.  372,  71  S.  B.  439,  49  L.  R.  A.  (N.  S.)  1, 
and  ca^es  there  cited,  the  present  Judgment, 
which  forms  the  basis  of  plaintiffs'  appeal, 
must  be  set  aside,  and  the  cause  remanded 
for  1'\?rther  ftroceedings.  See,  also,  Hemdon 
V.  Railroad,  161  N.  C.  650,  77  S.  B.  683. 

Reversed. 


(183  N.  C.  1) 

WESTON  V.  ROYAL  TYPEWRITER  CO., 

Inc.     (No.  14.) 

(Supreme  Court  of  North  Carolina.     Feb.  22, 

1922.) 

Evidence  <®=:;>263 (4)— Defendant  held  not  en- 
titled to  offer  pleadings  in  evidence,  not  ex- 
plaining part  of  some  pleading  introduced 
by  plaintiff. 

Where  plaintiff  offers  in  evidence  admis- 
sions of  distinct  separate  facts  relevant  to  the 
inquiry,  taken  from  the  answer,  defendant  is 
not  entitled  to  put  in  evidence  the  remainder  of 
each  section  of  the  answer,  from  which  plain- 
tiff offered  the  separate  and  distinct  admis- 
sions, where  it  does  not  appear  that  these 
portions  of  the  different  paragraphs  tend  to 
explain  or  to  qualify  the  admissions. 

Appeal  from  Superior  Court,  Beaufort 
County;   Horton,  Judge. 

Action  by  Elbert  G.  Weston  against  the 
Royal  Typewriter  Company,  Inc.  Judgment 
for  plaintiff,  and  defendant  appeals.  No  er- 
ror. 

Civil  action  to  recover  damages  for  an  al- 
leged breach  of  contract  Upon  trial  in' the 
superior  court,  the  jury  returned  the  follow- 
ing verdict: 

"(1)  Did  defendant  contract  to  sell  and  de- 
liver typewriters  to  plaintiff  as  alleged  in  the 
f'omplaint?     A.  Yes. 

'*(2)  If  so,  did  defendant  breach  said  con- 
tract, as  alleged  in  the  complaint?    A.  Yes. 

*'(3)  Did  plaintiff  on  bis  part  fully  perform 
said  contract,  and  stand  ready,  able,  and  willing 
to  perform  same  as  alleged  in  the  complaint? 
A.  Yes. 

"<4)  What  damage,  if  any,  is  plaintiff  entitled 
to  recover  of  defendant  on  account  of  machines 
actually  sold  by  plaintiff  and  not  delivered  by 
defendant-~40  per  cent,  discount  on  45  ma- 


chines at  $40?    A.  Total,  $1,800,  and  interest 
from  Jan.  1,  1920. 

"(5)  What  damage,  if  any,  is  plaintiff  enti- 
tled to  recover  of  defendant  by  reason  of  de- 
fendant's failure  to  ship  machines  ordered 
by  plaintiff,  but  not  actually  sold  by  plaintiff? 
A.  None." 

Judgment  an  the  yerdict  in  fttTOr  of  plain- 
tiff.   Defendant  appealed. 

Wiley  C.  Rodman,  of  Washington,  N.  C, 
for  appellant         • 

Small,  MacLean,  Bragaw  &  Rodman,  of 
Washington,  N.  C,  for  appellee, 

STACY,  J.  The  exceptions  relating  to  the 
existence  and  binding  force  of  the  contract 
are  all  settled  by  the  verdict.  The  contro- 
versy in  this  regard  was  largely  one  of  fact, 
and  the  jury  have  found  in  accordance  with 
the  plalntifjp's  contention.  The  motion  for 
Judgment  as  of  nonsuit  was  properly  over- 
ruled. 

Plaintiff  offered  in  evidence  certain  admis- 
sions, taken  from  defendant's  answer,  of  dis- 
tinct, separate  facts  releyant  to  the  inquiry, 
and  no  objection  was  made  to  this  at  the  time. 
I^ater  defendant  requested  that  it  be  allowed 
to  put  in  evidence  the  remainder  of  each  sec- 
tion of  the  answer  from  which  plaintiff  had 
offered  separate  and  distinct  admissions. 
Objection  being  made,  the  request  was  de- 
clined and  the  proposed  evidence  excluded. 
It  does  not  appear  that  these  portions  of  the 
different. paragraphs  tended  to  explain  or  to 
qualify  the  previous  admissions ;  but,  on  the 
contrary,  an  examination  shows  the  facts  to 
be  otherwise.  Hence  the  case  falls  outside 
of  the  rule  laid  down  in  Jones  v.  Railroad, 
176  N.  C.  268,  97  S.  B.  52: 

"It  is  the  settled  rule  of  procedure  in  this 
jurisdiction  that  a  party  may  offer  in  evidence 
a  portion  of  his  adversary's  pleadings  contain- 
ing an  allegation  or  admission  of  a  distinct 
and  separate  fact  relevant  to  the  inquiry,  and 
without  introducing  qualifying  or  explanatory 
matter;  the  rule  being  further  to  the  effect 
that  in  such  case  it  is  open  to  the  opposing 
party  to  introduce  such  qualifying  matter,  if 
he  so  desires." 

It  should  be  observed,  however,  that  the 
other  portions  of  the  pleadings  become  com- 
petent evidence  for  the  pleader  only  when 
they  tend  to  modify  or  limit  the  former  al- 
legations or  admissions  which  have  been  of- 
fered by  his  adversary. 

The  remaining  exceptions,  even  if  valid, 
but  which  we  do  not  find  to  be,  are  not  of 
sufficient  moment  to  warrant  a  new  trlaL 
Having  discovered  no  reversible  error  on  the 
record,  the  verdict  and  judgment  must  be 
upheld. 

No  error. 
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WATTS  et  al.  v.  NORFOLK  SOUTHERN 
R.  CO.  (No.  69.) 

(Supreme  Court  of  North  Carolina.    Feb.  22, 

1022.) 

1.  Carriers  «=s»76— Party  paying  draft  attach- 
ed to  bill  of  lading  ''order  notify"  aoqaires 
right  of  consignor  to  sue  for  damages. 

Under  C.  S.  §|  290,  313,  317,  one  paying 
draft  attached  to  a  bill  of  lading  for  shipment 
made  "order  nptify"  acquires  all  the  rights  of 
the  consignor  in  regard  to  damage  to  the  ship- 
ment in  transit,  and  may  maintain  any  action 
against  the  carrier  for  all  damages  to  the  ship- 
ment while  in  transit. 

2.  Sales  ^=»  199— Passing  of  title  depends  upon 
Intention. 

The  passing  of  title  in  sales  of  goods  de- 
pends upon  the  intention  of  the  parties. 

Appeal  from  Superior  CJourt,  Washington 
County;  Ferguson,  Judge. 

Action  by  W.  B.  Watts  and  others,  co- 
IMirtners  trading  as  the  Home  Lighting 
ft  Equipment  Company,  against  the  Norfolk 
Southern  Railroad  Company.  Judgment  of 
nonsuit,  and  plaintiffs  appeaL    Reversed. 

In  July,  1920,  the  plaintiffs  bought  certain 
articles  from  the  Farm  Equipment  Company 
of  Raleigh,  which  delivered  them  to  the  de- 
fendant company  at  Raleigh  for  transporta- 
tion to  Plymouth  and  issued  Its  bill  of  lading 
to  vendor.  The  shipment  was  made  *'order 
notify,"  and  the  Farm  Equipment  Company 
attadied  a  sight  draft  to  the  bill  of  lading 
and  forwarded  the  same  through  the  banks 
in  the  usual  course  of  business.  Plaintiffs 
were  notified  by  defendant  of  the  arrival  of 
the  shipment  and  one  of  plaintiffs  proceeded 
to  the  station  of  the  defendant  to  obtain  said 
property.  On  his  way  down  he  stopped  at  the 
bank,  paid  draft  in  full,  and,  securing  the 
bill  of  lading,  demanded  the  property  from 
the  defendant.  When  the  car  containing  the 
shipment  was  opened,  it  was  discovered  that 
certain  of  the  batteries  had  been  broken  and 
destroyed.  The  agent  of  the  defendant  then 
and  there  told  the  plaintiffs  to  take  the  said 
batteries  and  keep  the  same  subject  to  the 
order  of  the  defendant  company,  thereby  rec- 
ognizing, as  the  plaintiffs  claim,  the  respon- 
sibility of  the  defendant  to  the  plaintiffs  for 
the  same.  The  plaintiffs  filed  their  claim 
with  the  defendant  as  required  by  the  bill  of 
lading  and  instituted  this  action  to  recover 
their  damages  on  failure  of  the  defendant  to 
pay  the  same.  At  the  conclusion  of  the  evi- 
dence for  the  plaintiffs,  the  court  directed  a 
nonsuit,  and  the  plaintiffs  appealed. 

W.  L.  Whitley,  of  Plymouth,  for  appel- 
lants. 

Small,  MacLean,  Bra?aw  &  Rodman,  of 
Washington,  N.  C,  for  appellee. 


CLARK,  C.  J.  [1, 2]  The  contract  of  ship- 
ment in  this  case  was  made  far  the  benefit  of 
the  plaintiffs,  and  they  were  entitled  to  main- 
tain an  action  upon  the  same  (Nicholson  v. 
Dover,  145  N.  C.  18,  68  S.  E.  444.  13  L.  R.  A. 
[N.  S.]  167 ;  Woodard  v.  Stieff,  171  N.  C.  83, 
87  S.  E.  955;  and  numerous  other  cases), 
and  it  is  elementary  that  the  passing  of  title 
in  sales  depends  upon  the  intention  of  the 
parties  (Teague  v.  Grocery  Co.,  175  N.  C.  105, 
95  S.  Ek  178 ;   85  Cye.  277). 

The  ti'ial  Judge  seems  to  have  followed  the 
decision  in  Mfg.  Co.  v.  Railroad,  149  N.  C. 
261,  62  S.  E.  1091,- in  granting  the  motion  to 
nonsuit,  which  held  that  there 


"no  contractual  relation  between  the  carrier 
and  the  payee  on  a  draft  with  bill  of  lading  at- 
tached when  the  shipment  is  made  *order,  noti- 
fy,* and  the  title  does  not  pass  until  the  draft 
is  paid  and  the  payee  cannot  recover  damages 
to  shipment  sustained  prior  to  that  time  nor 
the  penalty  for  delay  in  transit." 

But  since  the  decision  in  that  case  the  law 
has  been  changed  by  legislative  enactment 
(O.  S.  5  290) : 

"A  carrier,  in  the  absence  of  some  lawful 
excuse,  is  bound  to  deliver  goods  upon  a  de- 
mand made  either  by  the  consignee  named  in 
the  bill  for  the  goods  or,  if  the  bill  is  an  order 
bill,  by  the  holder  thereof,  if  such  a  demand  is 
accompanied  by—    •    •    • 

"2.  Possession  of  the  bill  of  lading  and  an 
offer  in  good  faith  to  surrender,  properly  hi- 
dorsed,  the  bill  which  was  issued  for  the  goods 
if  the  bill  is  an  order  bill." 

It  appears  from  the  record  that  the  plain- 
tiffs fully  complied  with  every  requirement 
of  this  act  They  had  the  bill  properly  tn- 
dorse^l,  to  which  -ri^as  attached  at  the  time 
the  paid  sight  draft,  and  they  paid  the 
freight  charges  demanded  by  the  defendant 
They  signed  receipt  for  the  goods  delivered, 
the  agent  of  the  defendant  noting  thereon 
the  damage. 

C.  S.  §  313,  is  as  follows : 

''A  person  to  whom  an  order  bill  has  been 
duly  negotiated   acquires  thereby — 

"1.  Such  title  to  the  goods  as  the  person 
negotiating  the  bill  to  him  had  or  had  ability 
to  convey  to  a  purchaser  in  good  faith  for 
value,  and  also  such  title  to  the  goods  as  the 
consignee  and  consignor  had  or  had  power  to 
convey  to  the  purchaser  in  good  faith  for 
value;    and 

"2.  The  direct  obligation  to  the  carrier  to 
hold  possession  of  the  goods  for  him  according 
to  the  terms  of  the  bill  as  fully  as  if  the  car- 
rier had  contracted  directly  with  him." 

The  plaintiffs  under  this  statute,  by  pay- 
ment of  the  draft  and  the  delivery  to  them 
of  the  attached  bill  of  lading,  were  entitled 
to  all  the  property  called  for  in  the  bill  of 
lading,  and,  in  the  event  of  a  failure  to  de- 
liver, to  recover  full  compensation  from  the 
carrier,  as  complete  as  the  consignor  could 


^s^For  oth«r  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexc 


N.CO 


JENNINGS  V.  STATE  HIGHWAY  COMMISSION 

(110  S.E.) 


583 


have  recovered  had  he  remained  the  con- 
signee. 

C.  S.  I  317  provides: 

"The  indorsement  of  a  bill  shall  not  make 
the  indorser  liable  for  any  failure  on  the  part 
of  the  carrier  or  previous  indorser  of  the  bill 
to  ful£Il  their  respective  obligations.*' 

Our  statute,  as  above,  is  practically  the 
same  as  the  federal  Bills  of  Lading  Act  of 
August  29,  19>16,  as  set  out  in  Fed.  Supp. 
1918  (2d  Ed.)  p.  72  et  seq.  (Comp.  St.  §§ 
8604aaa-«604w). 

Formerly  the  consignor  alone  could  recover 
for  damages  sustained  by  goods  in  transit  or 
the  penalty  for  delay  unless  the  consignment 
was  made  in  the  name  of  the  consignee.  The 
assignee  of  an  "order  notify"  was  only  en- 
titled to  the  goods  in  the  condition'that  they 
were  in  when  the  assignment  was  made. 
This  was  an  injustice,  for  the  consignor, 
after  receiving  payment  of  the  draft  attached, 
had  no  inducement  to  sue  for  damages  to  the 
goods,  or  the  penalty  for  the  delay  in  trans- 
portation, and  the  payer  of  the  draft,  who 
sufTered  th^i  loss  from  such  damages  and 
delay,  wa*s  without  remedy.  This  was  reme- 
died by  the  above  statute,  which  placed  the 
assignee  of  such  bill  of  lading,  on  payment  of 
the  draft  attached,  in  the  same  status,  with 
the -same  right  to  recover  such  damages  to 
the  goods  and  for  any  penalties  and  subject 
to  the  same  defenses,  as  formerly  the  oon- 
signor  held  in  regard  to  such  shipments. 

The  Judgment  of  nonsuit  should  be  re- 
versed. 


(183  N.  C.  68) 

JENNINGS  V.  STATE  HIGHWAY  COMMIS- 
SIGN  et  al.    (No.  12.) 

(Snpreme  Court  of  North  Carolina.    Feb.  22, 

1922.) 

1.  Eminent  domain  ^=»58— Undefined  power  of 
eondemnatlon  limited  to  neoessltlea. 

When  the  Legislature  has  not  defined  the 
extent  or  limit  of  appropriation,  the  authori- 
ties charged  with  the  duty  are  restricted  to 
such  property  in  kind  and  quantity  as  may  be 
reasonably  suitable  and  necessary  to  the  pur- 
pose designed. 

2.  Eminent  domain  ^=s>274 (5)— Highway  com- 
mission may  go  on  land  and  remove  soil  for 
use  In  higliway,  without  Instituting  proceed- 
ings. 

Under  C.  S.  §  1715  et  seq.,  and  section 
3667  et  seq.,  injunction  will  not  issue  restrain- 
ing the  highway  commission  iSrom  entering  on 
private  property  and  cutting  and  removing  soil 
therefrom,  for  the  purpose  of  constructing  a 
highway,  without  the  institution  of  proceedings. 

Appeal  from  Superior  Court,  Pasquotank 
County;    J.   Lloyd  Horton,  Judge. 


Action  by  J.  M.  Jennings  against  the  State 
Highway  Commission  and  others.  From  a 
judgment  dissolving  an  injunction,  plaintiff 
appeals.    Affirmed. 

The  action  is  prosecuted  by  plaintiff,  an 
owner  of  adjacent  lands,  to  restrain  defend- 
ants, the  highway  commission,  from  entering 
on  said  land  and  taking  therefrom  soil  and 
material  for  purposes  of  constructing  a  pub- 
lic road,  laid  off  as  part  of  the  state  highway 
system,  etc.  On  the  affidavits  and  evidence 
submitted,  the  court  found  the  facts  and  en- 
tered judgment  thereon  as  follows: 

^'Judgment  Dissolving  Injunction,— ThVA  cause 
coming  on  to  be  heard  at  Elizabeth  City,  N.  C, 
before  his  honor,  J.  Lloyd  Horton,  upon  mo- 
tion to  show  cause  why  the  restraining  order 
in  this  matter  should  not  be  continued  to  the 
hearing.  After  the  hearing  of  the  evidence,  the 
complaint  and  answer  being  used  as  affidavits, 
and  also  upon  the  affidavits  filed  herein,  the 
court  finds  as  follows: 

''(1)  That  the  defendant  state  highway  com- 
mission, through  its  duly  authorized  agents,  has 
gone  on  the  lands  of  the  plaintiff,  and  is  cutting 
and  removing  soil  therefrom,  and  for  the  pur- 
pose of  constructing  a  part  of  the  state  high- 
way system,  as  provided  in  chapter  2,  Public 
Laws  1921,  and  that  there  is  clearly  expressed 
statutory  authority  for  the  acts  of  the  defend- 
ant state  highway  commission. 

"(2)  That  the  plaintiff's  lands  are  used  for 
farming  purposes,  and  that  no  invasion  has 
been  made  of  the  plaintiff's  curtilage;  that  the 
defendant's  entry  thereon  was  reasonable  and 
proper,  and  not  an  abuse  of  discretion  or  au- 
thority. 

''(3)  That  the  defendant  state  highway  com- 
mission is  engaged  in  a  highly  important  public 
enterprise,  to  wit,  the  construction  of  public 
highways,  which  are  a  public  necessity,  and  that 
the  material  sought  and  taken  from  plaintiff*s 
lands  is  necessary  for  the  proper  construction 
of  a  part  of  the  state  highway  system  as  afore- 
said, and  that  the  material  taken  from  the 
plaintiff's  lands  is  being  used  by  the  common- 
wealth, or  an  agency  thereof,  for  the  public  use 
and  for  the  promotion  of  public  welfare. 

"(4)  That  the  defendant  state  highway  com- 
mission is  willing,  able,  and  ready  to  make 
proper  and  sufficient  compensation,  as  it  avers, 
at  such  time  as  the  compensation  can  be  fairly 
and  justly  determined,  but  that  the  measure  of 
damages,  if  any,  cannot  be  fairly  and  fully  de- 
termined until  the  public  highway  is  complete; 
that  it  cannot  now  be  ascertained  how  much 
material  may  be  necessary  for  the  proper  con- 
struction of  the  said  public  highway. 

"(5)  That  ample  provision  is  made  for  just 
and  sufficient  compensation  to  plaintiff  by  de- 
fendant state  highway  commission  for  all  ma- 
terial or  land  to  be  used  by  it  in  the  construc- 
tion of  the  particular  public  highway. 

"(6)  That  defendant  'was  not  obliged  to  in- 
itiate proceedings.  It  was  not  obliged  to  know 
that  plaintiff  claims  damages  until  he  claims 
them  in  the  mode  provided.' 

"It  is  therefore,  on  motion  of  Walter  L.  Co- 
hoon,  counsel  for  defendant,  ordered  and  ad- 
judged that   the   restraining   order  heretofore 
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granted  in  this  canse  be  and  the  some  is  hereby 
dissolved." 

Plaintiff  excepted  and  appealed. 

Aydlett  &  Simpson,  of  Elizabeth  City,  for 
appellant 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst.  Atty.  Gen.,  for  appellee  state 
highway  commission. 

HOKE,  J.  Plaintiff  excepts  to  the  judg- 
ment, contending,  as  we  understand  his  posi- 
tion, that  the  right  to  take  and  use  his  prop- 
erty can  only  be  acquired  by  action  or  spe- 
cial proceedings  duly  instituted,  and  in  which 
the  kind  and  quantity  of  material  to  be 
taken  shall  be  designated  and  fully  describ- 
ed, but  in  our  opinion  the  exception  cannot 
be  sustained. 

The  General  Assembly  has  conferred  on 
the  highway  commission  the  power  to  enter 
on  and  appropriate  land  of  private  owners 
for  the  purpose  of  constructing  highways 
as  part  of  the  state  system,  on  giving  due 
notice  to  the  owner.  Consolidated  Statutes, 
§  8667  et  seq.  And  in  chapter  2,  section  22, 
they  have  also  given  defendant  board  the 
right  to  acquire  material,  gravel  beds,  sand 
bars,  rocks,  or  other  soil,  mineral  deposits, 
etc.,  necessary  and  suitable  for  the  construc- 
tion and  maintenance  of  such  roads,  .where 
such  beds,  quarries,  etc.,  are  not  presently 
open  and  operated  bona  fide  by  private  enter- 
prise, conferring  upon  defendant  for  the  pur- 
pose indicated  the  powers  of  eminent  domain, 
contained  in  Consolidated  Statutes,  S  1715  et 
seq.,  and  with  the  additional  provision  in 
enlargement  and  extent  of  such  powers  as 
follows: 

"In  case  condemnation  [proceedings]  shall 
become  necessary  the  state  highway  commis- 
sion is  authorized  to  enter  the  lands  and  take 
possession  of  the  same*  and  also  take  posses- 
sion ot  such  materials  and  timber  as  is  re- 
quired by  it  prior  to  bringing  ^he  proceeding 
for  condemnation,  and  prior  to  the  payment  of 
the  money  for  the  said  property." 

And  further: 

"In  the  event  the  owner  or  owners  shall  ap- 
peal from  the  report  of  the  commissioners  [of 
assessment,  etc.],  it  shall  not  be  necessary  for 
the  state  highway  commission  to  deposit  the 
money  assessed  with  the  clerk,  but  it  may  pro- 
ceed and  use  the  property  to  be  condemned 
until  the  final  determination  of  the  action." 
Pub.  Laws  1921,  c.  2,  |  22: 


[1]  It  is  universally  conceded  that  a  gov- 
ernment has,  under  the  power  and  principles 
of  eminent  domain,  the  right  to  appropriate 
private  property  for  a  public  use,  on  making 
due  compensation  therefor;  that,  where  the 
use  is  for  a  public  purpose,  the  necessity  for 
the  exercise  of  the  power  in  a  given  case, 
and  the  extent  of  it,  under  all  ordinary  cir- 
cumstances, is  for  the  Legislature,  either  di- 
rectly or  through  subordinate  agencies  des- 
ignated for  the  purpose;  and  the  well-con- 
sidered «cases  on  the  subject  hold  that,  when 
the  Legislature  has  not  defined  the  extent 
or  limit  of  the  appropriation,  the  authorities 
charged  with  the  duty  are  restricted  to  such 
property  in  kind  and  quantitj^  as  may  be  rea- 
sonably suitable  and  necessary  to  the  pur- 
pose designed.  Dickson  v.  Perkins,  172  N.  C. 
359,  90  S.  E.  2S9;  Jeffress  v.  Greenville,  154 
N.  C.  490,  70  S.  E.  919;  State  v.  Jones,  139 
N.  C.  613,  52  S.  E.  240,  2  L.  R.  A.  *(N.  S.) 
313;  Lynch  v.  Forbes,  161  Mass.  302,  37  N. 
E.  437;  Elliott  on  Roads  and  Streets  (3d  Ed.) 
§§  250-256;  15  Cyc.  p.  632.  In  the  citation 
to  Elliott  (section  256)  the  author  says: 

"As  we  shall  show  in  the  following*  sections, 
the  general  rule  where  the  statute  does  not 
definitely  determine  the  question  is  that  so 
much  and  so  much  only  as  is  reasonably  neces- 
sary may  be  taken,  but  where  a  municipality 
acts  in  good  faith  and  does  not  exceed  tiie 
amount  of  a  reasonable  discretion  with  which 
it  is  invested,  the  courts  will  seldom,  if  ever, 
interfere." 

And  these  and  other  authorities  are  to  the 
effect,  further,  that  unless  the  statute  apper- 
taining to  the  subject  otherwise  provides, 
it  is  not  necessary  to  notify  the  owner  that 
his  property  is  to  be  appropriated,  provid- 
ed he  is  notified  and  given  opportunity  to 
appear  and  be  heard  on  the  question  of  the 
compensation  that  may  be  due  him.  State 
V.  Jones,  supra;  Klnston  v.  Loftin,  149  N.  C. 
255,  62  8.  E.  1069;    15  Cyc.  632. 

[2]  In  the  case  before  us  it  appears  from 
a  perusal  of  the  record  that  the  Legislature 
has  expressly  conferred  the  power  on  de- 
fendant board  to  enter  on  plaintifTs  proper- 
ty and  appropriate  tlie  material  in  question. 
Gn  satisfactory  proof,  the  court  finds  that 
such  material  is  suitable  and  reasonably  re- 
quired for  the  public  purpose  designated,  and 
under  the  provisions  of  the  statute  and  a 
proper  application  of  the  principles  referred 
to,  we  must  approve  the  rulings  of  the  court 
and  affirm  the  Judgment  dissolving  the  in- 
junction. 

Affirmed. 
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not  merchantable,  but  was  unsalable  and  worth- 
less, the  defendants  had  the  right  to  return  the 
same,  and  are  not  liable  for  the  goods  returned. 
(3)  That  if  the  jury  find  by  the  greater 
weight  of  the  evidence  that  the  goods  were  re- 
turned by  defendants  to  plaintiff  and  kept  by  it, 
then  the  defendants  are  not  liable  for  the  goods 
returned. 


N.a) 

(183aN.  C.  10) 

CONTINENTAL    JEWELRY   CO.   V.   STAN- 
FIELD  et  al.     (No.  66.) 

(Supreme  Court  of  North  Carolina.     Feb.  22, 

1922.) 


(.  Sales  <$==>428— Purchaser  held  td  have  right 
to  return  unniei>>hantable  Jewelry. 
Purchasers  of  jewelry,  which  they  discov- 
ered to  be  brass,  and  of  no  value,  were  not  re- 
stricted to  the  remedy  in  the  clause  in  the  sale 


These  prayers  were  refused,  and  the  de- 
fendants excepted,  and  the  court  instructed 
the  Jury,  if  they  believed  all  of  the  evidence 


contract   that.   "Should   any   article   purchased    ^  ^^  ^g  ^  ^^^^^  ^^  ^^^  ^^le  plaintiff 

rem  us  fad   to   give  absolute   8at|8faction  to  ^^^^^  ^ 

the  user,  it  must  be  promptly  returned  to  us  ' 

and  we  will  furnish  free  a  new  duplicate  ar- 


ticle and  return  it  at  our  expense,"  for  the- 
right  to  receive  a  "duplicate"  of  the  worthless 
articles  would  be  of  no  value  to  the  purchaser, 
80  that  there  was  no  warranty,  except  in  form, 
and  the  purchasers  had  the  right  to  return  the 
worthless  goods  without  being  liable  for  the 
price. 

2.  Sales  <®==>272^lmplled  warranty  that  gooda 
were  merchantable  where  sold  without  in- 
speotlon. 

Where  goods  are  sold  without  opportunity 
for  inspection,  there  is  an  implied  warranty 
that  they  are  at  least  merchantable. 

Appeal  from   Superior   Court,  Edgecombe 
County;  Allen,  Judge. 

Action  by  the  Continental   Jewelry  Com- 
pany against  E.  F.  Stanfield  and  B.  A.  Stead- 


sue  $192  and  interest  The  Jury  so  respond- 
ed, and  from  the  jaidgment  entered  the  de- 
fendants appealed. 

W.  O.  Howard,  of  Tarboro,  for  appellants. 
H.  D.  Hardison  and  G.  M.  T.  Fountain 
both  of  Tarboro,  for  appellee. 

CIARK,  C.  J^  [1]  The  plaintiff  relies  up- 
on the  contract  which  contains  a  provision: 

"Should  any  article  purchased  from  us  fail 
to  give  absolute  satisfaction  to  the  user,  it  must 
be  promptly  returned  to  us,  and  we  will  fur- 
nish free  a  new  duplicate  article,  and  return  it 
at  our  expense." 

But  we  think  that,  if  the  articles  were 
brass,  and  not  merchantable,  and  of  no  val- 
ue, as  the  defendants  testified,  to  receive  a 
"duplicate"  thereof  would  have  been  no  ben- 


man,  tracing  as  Stanfield  &  Steadman.    Judg-  j  efit  to  the  defendants,  and  such  provision 
meut  for  plaintiff,   and  defendants  appeal,  j  would  not  be  a  defense  to  the  plaintiff.    The 


New  trial. 

This  action  began  before  a  justice  of  the 
peace  to  recover  $192  and  interest  for  Jewel- 
ry purchased  from  the  plaintiff.  The  plain- 
tiff introduced  an  itemized  and  verified 
statement  of  account  for  $192;  the  defend- 
ants admitted  that  they  bought  some  Jewelry 
from  the  plaintiff  company,  and  signed  con- 


defendants  were  entitled  to  have  the  issue 
submitted  to  the  Jury  upon  that  allegation, 
and  the  second  prayer  of  the  defendants 
should  have  been  given.  If  the  Jury  had 
found  that  "the  Jewelry"  was  "not  merchan- 
table, was  unsalable,  and  wholly  worthless,*' 
the  defenda&ts  had  the  right  to  return  the 
same,  and  are  not  liable  for  the  goods  re- 


, t  *     1*.     *.u  *  *w  *  1       j,^      turned;   and  It  was  also  error  for  the  court 

tract  for  It;   that  three  or  four  weeks  after  ^  ^^  j^^j^^^^  ^^  j^^  ^^^^  ^J  ^^^^  "belleyed 


receiving  the  Jewelry  it  all  turned  out  to  be 
brass,  and  not  merchantable;  that  every 
piece  they  sold  was  brought  back;  that  it 
was  of  no  value,  and  they  returned  all  of  it 
to  the  plaintiff  company  by  express  after  a 
lapse  of  probably  90  days.  The  defendants 
further  testified  that  the  stuff  was  wholly 
worthless,  and  not  salable;    that  the  goods 


all  the  evidence  in  the  case,  as  a  matter  of 
law,  the  plaintiff  is  entitled  to  recover  and 
to  answer  the  issue  $192  and  interest." 

[2]  If,  as  a  matter  of  fact,  the  goods  were 
worthless  and  unmerchantable,  the  provision 
in  the  contract  that  the  defendants  might  re- 
turn any  of  it,  and  receive  another  or  other 


were  reshiooed  to  the  olaintiff  and  have  i  ^'^^^^s  of  the  same  grade,  was  no  warranty 
rZ!  ^^n*PP«^  ^p^tne  pmintiff^  ana  nave  at  all  except  in  form,  and  there  was  a  total 
never  been  returned  to  them.    The  plaintiff ,  ^  ,,„         -  .  ,^    J  -,,  ,     . 

te«afled  that   It  directed   the  goods  to  be '  f"""'*  «'  cons  deration.     These  goods  hay- 


shipped  back  to  the  defendants,  who  in  turn 
denied  they  have  received  them. 

The  defendants  asked  the  court  to  instruct 
the  Jury: 

(1)  That  if  the  goods  were  not  of  the  kind 
sfpecified  in  the  contract— that  is,  that  the 
jewelry  was  not  gold  plated,  or  rolled  gold 
P^ate,  or  solid  gold — and  the  jewelry  sent  was 
all  brass,  then  the  defendants  had  the  right  to 
retiini  the  snmc  and  are  not  liable  for  the 
goods  returned. 

(2)  That  if  the  Jury  find  by  the  greater 
weight  of  the  evidence  that  the  Jewelry  was 


ing  been  sold  without  opportunity  for  inspec- 
tion, there  was  an  implied  warranty  that 
they  should  be  at  least  merchantable.  Main 
V.  Field,  144  N.  C.  310,  56  S.  B.  943,  11  L. 
R.  A,  (N.  S.)  245;  Medicine  Co.  v.  Daven- 
port, 163  N.  C.  294,  79  S.  E.  602 ;  Ashford  v. 
Shrader  Co.,  167  N.  C.  45,  83  S.  E.  29. 

The  issues  of  fact  arising  upon  the  evi- 
dence, there  being  no  pleadings  in  this  case 
begun  before  a  Justice  of  the  peace,  should 
have  been  submitted  to  the  Jury  upon  proper 
instructions. 

New  trial. 


fi=»For  other  cases  see  same  topic  and  KET-NUMBER  in  aU  Key-Numbered  DlgestB  and  Indexes 
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(183  N.  C.  62) 

PRESTON  V.  ROBERTS.     (No.  443.) 

(Supreme  Court  of  North  Carolina.     Feb.  22, 

1922.) 

1.  Acknowledgment  <$=9l6— Deeds  may  be  ao- 
knowledgetf  before  notary  public  or  by  deputy 
clerk. 

The  execution  of  all  deeds  of  conveyance 
may  be  proved  or  acknowledged  before  a  notary 
public,  and  the  clerk  of  the  superior  court  is 
authorized  to  appoint  a  deputy  who  may  pro- 
bate deeds  and  other  conveyances,  under  C.  S. 
SS  935,  3293,  3305. 

2.  Clerka  of  courta  ^=:»6— Notaries  ^=s>2— Wo- 
men qualified  to  serve. 

A  woman  is  now  qualified  to  serve  in  the 
capacity  of  notary  public  or  deputy  clerk  of  the 
superior  court,  in  view  of  the  Nineteenth 
Amendment  to  the  federal  Constitution  (Pub. 
Laws  1919,  c.  129;  Pub.  Laws  1020  [Ex.  Sess.] 
c.  93;  Const.  N.  C.  art.  6,  §  4,  efifective  Jan. 
1921,  and  section  7). 

Appeal  from  Superior  Court,  Mecklenburg: 
County;   Harding,  Judge. 

Controversy  without  action  by  Julia  J.  0. 
Preston  against  Julidn  G.  Roberts.  From  an 
adverse  judgment,  plaintiff  appeals.  Af- 
firmed. 

Controversy  without  action  heard  by  Har- 
ding, Judge,  at  Chambers  in  the  city  of  Char- 
lotte, on  case  agreed.  The  defendant  on 
January  21,  1922,  executed  and  delivered  to 
the  plaintiff  a  deed  conveying  a  lot  in  the 
Third  ward;  the  defendant  acknowledgeil 
the  execution  of  the  deed  before  Miss  Mary 
Newman,  who  was  a  notary  public,  and 
thereafter  Mrs.  N.  B.  Purse,  a  regularly  ap- 
pointed deputy  clerk  of  the  stperior  court, 
adjudged  the  probate  to  be  In  due  form  and 
according  to  law.  Upon  such  acknowledg- 
ment and  probate  the  deed  was  registered 
In  the  office  of  the  register  of  deeds  o7 
Mecklenburg  county.  The  legality  of  the 
acknowledgment  and  probate  was  assailed. 
The  court  held  that  the  deed  had  been  prop- 
erly acknowledged  and  probated,  and  from 
the  Judgment  rendered  the  plaintiff  appealed. 

B.  R.  Preston,  of  Charlotte,  for  appellant. 

ADAMS,  J.  [1,2]  As  to  the  formula  of 
the  acknowledgment  and  of  the  probate  there 
Is  no  controversy.  The  execution  of  all  deeds 
of  conveyance  may  be  proved  or  acknowl- 
edged before  a  notary  public  (0.  S.  S  3293), 
and  the  clerk  of  the  superior  court  is  au- 
thorized to  appoint  a  deputy  who  may  pro- 
bate deeds  and  other  conveyances.  C.  S.  §§ 
935,  3305;  Plland  v.  Taylor,  113  N.  C.  1,  18 
S.  B.  70,  The  appeal  therefore  presents  thci 
simple  question  whether  a  woman  Is  now 
disqualified  to  serve  in  the  capacity  of  notary 
ptiblic  or  deputy  clerk.  In  Attorney  General 
V.  Knight,  169  N.  C.  334,  85  S.  B.  418,  L.  R. 
A.  1915F,  898.  Ann.  Cas.  1917D,  617,  It  was 


held  that  the  position  of  notary  public  is  a 
public  office,  and  that  women  were  preclude! 
from  holding  this  office  because  they  were 
not  legally  qualified  voters  (Const,  art  d,  § 
7) ;  and  in  Bank  v.  Redwine,  171  N.  C.  559, 
88  S.  E.  878,  it  was  plainly  suggested  that 
for  the  same  reason  a  woman  could  not  hold 
the  position  of  deputy  clerli.  The  disqualifi- 
cation upon  which  these  decisions  were  based 
has  since  been  removed  by  the  adoption  of 
the  Nineteenth  Amendment  to  the  federal 
Constitution,  which  became  effective  on  Au- 
gust 26,  1920,.  and  subsequent  legislation. 
Fed.  St.  Anno.  Sup.  1920,  p.  821 ;  P.  L.  N.  O. 
1919,  c.  129 ;  P.  L.  N.  C.  1920  (Ex.  Sess.)  c  »3; 
Amendment  to  Const,  of  N.  C.  art.  6,  |  4 
(effective  January,  1921).  "Every  voter  In 
North  Carolina,  except  as  In  this  article  dis- 
qualified, shall  be  eligible  to  office."  Const, 
art.  6,  §  .7.  The  mere  fact  that  the  notary 
public  and  the  deputy  clerk  who  respectively 
took  the  acknowledgment  and  the  probate 
of  the  deed  were  women  does  not  invalidate 
the  conveyance. 

The  Judgment  of  the  superior  court  ia 
therefore  affirmed. 

Affirmed. 


(1S3  N.  c.  4) 
!■  re  BRADFORD'S  WILL.    (No.  16.) 

(Supreme  Court  of  North  Carolina.     Feb.  22, 

1922.) 

1.  Wills  ^=»164(l)-.Te8tlmony  of  exlstenoe  of 
will  prior  to  marriage  Inadmissible. 

Since  C.  S.  S  4134,  revokes  aoy  will  made 
prior  to  marriage,  testimony  of  the  existence 
of  such  a  will  cannot  be  considered  as  evidence 
of  undue  influence  in  contest  of  a  subsequent 
will. 

2.  Wills  ^=:»384— Exclusion  of  evidence  otlicr- 
wlse  elicited  not  preludldal. 

In  a  will  contest  on  ground  of  ondue  Iki- 
fluence  of  widow,  caveators  could  not  com- 
plain that  they  were  not  permitted  to  show 
that  shortly  after  the  death  of  deceased  his 
widow  left  the  dty  and  resided  in  a  foreign 
state,  where  such  widow  on  cross-ezainination 
stated  that  her  mother  had  died  in  another 
state  shortly  after  her  hu8band*8  death,  and  she 
had  gone  to  be  with  her  father  and  had  re- 
mained there. 

3.  Wills  i&:=>164(l)  *  Exclusion  of  testimony 
held  not  error. 

In  a  will  contest  wherein  it  was  sought  to 
show  that  widow  had  exercised  undue  influence, 
there  was  no  error  in  the  exclusion  of  testi- 
mony that  the  morning  after  deceased's  funer- 
al the  widow  was  in  conversation  with  her 
brother-in-lnw,  and  declined  to  be  disturbed. 

4.  Witnesses  <&=>I59(3)— Widow  could  testify 
that  she  did  not  see  will  until  death  of  hus- 
band. 

In  a  contest  of  a  will  on  ground  of  exer- 
cise of  undue  influence  by  widow,  it  was  com- 
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petent  for  widow  to  testify  that  the  first  time  t     The  only  Issue  raised   and  submitted  to 


she  saw  the  will  was  after  the  death  of  her 
husband,  as  against  an  objection  that  it  was  a 
transaction  with  a  deceased  person,  being  an 
independent  fact. 


5.  Witnesses  ^9=»I59(3)— Widow  oould  testify 
that  she  had  nothing  to  do  with  preparing 
will. 

In  contest  of  will  on  ground  of  exercise  of 
nndae  influence  by  widow,  her  testimony  that, 
^'Excluding  any  relationship  with  Mr.  B.  [de- 
ceased], she  had  nothing  to  do  with  preparing 
the  will,"  was  simply  a  declaration  that  she  did 
not  do  this  through  third  parties,  and  was  com- 
petent as  '«in  independent  fact,  even  though  it 
may  have  indirectly  tended  to  prove  a  trans- 
action with  the  deceased. 

6.  Wilis  ^s»t64(l)~Disparlty  In  ages  not  evi- 
dence of  undue  Influence  by  wife. 

Disparity  in  ages  between  wife  and  husband, 
standing  alone,  could  not  be  considered  as  evi- 
dence of  undue  influence  in  procuring  the  mar- 
riage, or  to  show  that  wife  procured  execu- 
tion of  a  will  through  undue  influence  a  year 
after  the  marriage. 

7.  Wills  <S=>  164 (3)— Bequest  of  large  portion 
of  property  to  wife  not  evidenoo  of  undue 
influence. 

The  mere  fact  that  a  husband  bequeaths  a 
large  proportion  of  his  property  to  his  wife  is 
not  evidence  that  she  exerted  undue  influence  In 
procurement  of  the  same. 

Appeal  frcnn  Superior  Court,  Pasquotank 
County;  Horton,  Judge. 

In  the  matter  of  the  estate  of  D.  B.  Brad- 
ford, deceased.  From  a  Judgment  holding 
will  valid,  caveators  appeal.     No  error. 

D.  B.  Bradford  died  in  Elizabeth  City, 
November,  1918.  His  wife,  aged  79,  prede- 
ceased him  in  December,  1916,  leading  no 
children.  After  his  wife's  death  he  lived 
with  his  nephew,  J.  B.  Griggs,  but  after  a 
few  months  he  married  Minerva  I.  Cross,  a 
trained  nurse,  aged  23.  At  his  death,  he  left 
surviving  him  his  widow,  the  propounder 
Minerva  I.  Bradford;  Dr.  J.  B.  Griggs,  J. 
B.  Fearing,  and  Mary  Whitehurst,  children 
of  two  deceased  sisters,  and  D.  B.  Fearing, 
Keith  and  Woodson  Fearing,  grandchildren 
of  one  of  his*  deceased  sisters,  as  his  heirs 
at  law.  A  year  after  his  second  marriage, 
he  executed  this  will,  the  principal  bequests 
in  which  are  that  he  bequeathed  a  fund  to 
erect  a  handsome  monument  to  the  memory 
of  his  first  wife  and  $6,000  to  the  Episcopal 
Church  towards  building  a  parish  house  to 
the  memory  of  said  first  wife  and  her  moth- 
er, and  gave  to  his  nephews  and  nieces  (to- 
gether with  previous  property)  $25,000.  He 
also  bequeathed  $500  to  the  Masonic  order, 
and  the  rest  of  his  estate  he  bequeathed  to 
his  widow  (naming  the  Items),  excepting 
certain  valuable  real  estate  devised  to  his 
heirs  at  law  and  to  the  heirs  of  his  first 
wife. 


the  Jury  upon  the  evidence,  Is  the  following: 

"Was  the  execution  of  Che  paper  writing  pur- 
porting to  be  the  last  will  and  testament  of 
D.  B.  Bradford  as  to  the  devises  and  bequests 
therein  to  Minerva  I.  Bradford  procured  by  the 
fraud  and  undue  influence  of  said  Minerva  I. 
Bradford,  as  alleged* 


1** 


— to  which  the  Jury  responded,  "No."    Judg- 
ment accordingly.    Appeal  by  caveators. 

Aydlett  &  Simpson  and  Meekins  &  Mc- 
Mullan,all  of  Elizabeth  City,  for  appellants. 

Thompson  &  Wilson,  of  Elizabeth  City,  S. 
C.  Bragaw,  of  Washington,  N.  C,  and  Eh- 
Mnghaus  &  Small,  of  Elizabeth  CltJi  for  ap- 
pellee. 

CliARK,  C.  J.  'There  is  no  allegation  of 
any  undue  influence  as  to  any  of  the  other 
devises  and  bequests  in  said  wUl,  nor  as  to 
the  mental  capacity  of  the  testator ;  the  sole 
question  raised  by  the  caveators,  his  helr» 
at  law,  being  as  to  the  undue  influence  al- 
leged to  have  been  exerted  by  his  wife. 

[11  Cur  statute  (C.  S.  |  4134)  revokes  any 
will  made  prior  to  the  marriage,  and  the 
testimony  of  the  existence  of  such  previous 
will  cannot  be  therefore  considered  as  evi- 
dence of  undue  influence.  Means  t.  Ury,  141 
N.  C.  248,  53  8.  B.  850.  Indeed  on  a  review 
of  tHe  evidence  in  this  controversy  the  Judge 
might  almost  have  been  Justified  in  direct- 
ing the  Jury  to  find  that  there  was  no  evi- 
dence of  undue  Infiuenee  by  the  propounder. 
In  this  record  there  is  no  evidence  that  even 
a  single  time  she  ever  mentioned  the  making 
of  the  wUl  to  him.  The  will  was  executed 
one  year  after  his  marriage  to  his  second 
wife,  and  on  the  anniversary  of  their  wed- 
ding, without  any  evidence  of  a  knowledge 
thereof  by  her  at  the  time  of  it  being  made. 
He  died  in  November  following. 

[2]  The  exceptions  may  be  briefly  consid- 
ered; The  first  exception  was  to  the  court's 
refusal  to  admit  the  caveators  to  show  that 
shortly  after  the  death  of  her  husband,  Mrs. 
Bradford  left  Elizabeth  City,  and  has  since 
resided  In  a  foreign  state.  She  accounted 
for  this  on  cross-examination  by  stating  that 
shortly  after  her  husband's  death  she  re- 
ceived a  telegram,  announcing  her  mother's 
death,  and  left  to  be  with  her  father  in  New 
York  City,  and  has  been  with  him  ever 
since,  except  in  this  trial  and  on  occasional 
visits  here.  The  caveators  have  had  the 
benefit,  if  there  was  any,  of  the  testimony 
which  they  sought  to  elicit 

[3]  The  second  exception  is  to  the  exclusion 
of  testimony  that  the  morning  after  her 
husband's  funeral  the  widow,  at  that  time  in 
conversation  with  her  brother-in-law,  de- 
clined to  be  disturbed. 


[4]  In  response  to  an  inquiry,  Mra  Brad- 
J  ford  testified  that— 
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''Independent  of  any  relationship  with  Mr. 
Bradford,  she  had  nothing  to  do  with  preparing 
the  will,  and  that  the  first  time  she  ever  saw 
it  was  after  his  death." 

The  question  as  asked  and  answered  care- 
fully excluded  anything  which  grew  out  of 
any  transaction  between  the  testator  and 
the  witness.  It  was  entirely  competent  for 
her  to  say  that  the  first  time  she  saw  the 
will  was  after  the  death  of  her  husband. 
This  certainly  was  not  a  transaction  with 
th^  deceased,  and  she  could  properly  testify 
to  this  as  a  substantire  independent  fact. 
Lane  v.  Rogers,  113  N.  C.  171,  18  S.  E.  117, 
and  citations  thereto  In  2  Anno.  Ed.  It  was 
an  independent  fact  which  did  not  involve 
any  dealing  with  her  husband.  Watts  v. 
Warren,  108  N.  C.  514,  1?  S.  E.  252. 

[B]  Her  statement  that,  "Excluding  any 
relationship  with  Mt.  Bradford  [which 
means  excluding  any  dealings  with  Mr. 
Bradford]  she  had  nothing  to  do  with  pre- 
paring the  will,"  was  simply  a  declaration 
that  she  did  not  do  this  through  third  par- 
ties, and  the  authorities  are  uniform  that 
a  witness  may  testify  to  a  substantive,  in- 
dependent fact,  even  though  this  may  in- 
directly tend  to  prove  a  transaction  with  the 
deceased.  Sawyer  v.  Grandy,  113  N.  O.  42, 
18  S.  E.  79;  Cornelius  v.  Brawley,  109  N. 
G.  542,  14  S.  E.  78.  In  this  latter  case  the 
widow  and  devisee  proved  the  finding  the 
will  among  the  valuable  papers.  Besides 
this,  the  same  witness  testified  to  the  same 
facts  later  without  objection.  Her  testimony 
that  after  the  testator's  death,  "I  did  not 
go  to  the  bank  to  get  the  will ;  I  did  not  see 
it  until  after  Mr.  Bradford's  death" — was 
competent. 

[6,  7]  Exceptions  6  and  7  are  to  the  testi- 
mony of  Miss  Edna  F.  Cox,  a  sister  of  Mrs. 
Bradford,  to  statements  made  by  the  first 
Mrs.  Bradford  iu  the  presence  and  hearing 
of  Mrs.  Bradford,  regarding  their  wishes  to 
adopt  the  propounder  as  their  daughter  in 
ai)preciation  of  kindness  to  them  both,  and 
that  if  that  was  not  possible  that  the  pro- 
pounder, after  the  wife's  death  (she  being 
then  in  the  hospital),  should  marry  the  tes- 
tator. The  caveators  insist  that  (by  reason 
of  the  disparity  of  their  ages)  the  marriage 
between  the  propounder  and  the  testator 
was  an  unnatural  one,  but  this  is  not  a 
proposition  of  law,  and  certainly,  standing 
alone,  as  it  did,  it  could  not  be  considered  as 
evidence  of  undue  infiuence  of  the  propoun- 
der in  procuring  the  marriage,  and  beyond 
question  it  would  not  tend  to  show  that  by 
undue  infiuence  she  procured  the  execution 
of  this  will  a  year  after  the  marriage.  The 
mere  fact  that  a  husband  bequeaths,  as  in 
this  case,  a  large  proportion  of  his  property 
to  his  wife,  is  not  evidence  that  she  exerted 
undue  influence  in  procurement  of  the  same. 
In  re  Peterson,  136  N.  C.  IS,  48  S.  E.  561; 


In  re  Cooper,  166  N.  C.  210,  81  S.  B.,  161i» 

In  this  case  the  sanity  and  mental  capa- 
city of  the  testator  is  not  denied;  nor  that 
he  was  an  experienced  and  active  business 
man;  that  every  line  of  the  will  is  In  hla 
own  handwriting ;  that  it  was  duly  witness- 
ed in  his  bank,  and  had  been  filed  for  months 
in  his  private  deposit  box  in  the  bank,  which 
he  visited  almost  every  day,  and  from  which 
he  had  constant  opportunity  to  remove  and 
destroy  it  if  so  inclined. 

After  a  full  and  careful  scrutiny  of  the 
record  and  all  the  exceptions,  we  do  not  see 
that  the  caveators  have  be^i  in  any  wise 
prejudiced  in  the  conduct  of  the  cause  by 
any  ruling  of  his  honor. 
No  error. 


.  (I8S  N.  C.  703) 
STATE  V.  BURNETT.     (No.  577.) 

(Supreme  Court  of  North  Carolina.     Feb.  22, 

1922.) 

1.  Homicide  <$=»300 (7)— Instruction  that  offi- 
cer had  right  to  arrest  for  violation  of  pro- 
hibition act  without  warrant  held  error. 

In  prosecution  foz*  homicide,  committed 
while  resisting  arrest,  instruction  that  under 
Lever  Act  (U.  S.  Comp.  St.  Ann.  Supp.  1919. 
§§  3115%e-3115%kk,  31155/&M115%r).  it  was 
a  felony  to  use  food  material  to  produce  dis- 
tilled spirits  for  beverage  purposes,  and  that 
if  defendant  was  so  engaged  deceased  could  ar- 
rest him  without  a  warrant,  in  pursuance  of 
C.  S.  S  4544,  was  erroneous,  where  deceased 
was  an  officer  enforcing  the  Harrison  Narcotic 
Act  (U,  S.  Comp.  St.  88  6287g-6287q)  and 
National  Prohibition  Act,  f  29,  providing  that 
unlawful  distillation  of  spirits  is  a  misde- 
meanor, and  section  28,  giving  prohibition  en- 
forcement officers  power  to  arrest  conferred 
by  U.  S.  Comp.  St.  8  1^76,  which  permits  ar- 
rest without  warrant  only  when  officer  found 
person  charged  in  act  of  operating  an  illicit 
distillery. 

2.  Criminal  law  ^=s>304(  10)— internal  revenue 
$=»22— Regulations  of  Internal  Revenue  De- 
partment for  guidance  of  officials  are  bind- 
ing, and  may  be  taken  note  of  by  courts. 

The  regulation  of  Internal  Revenue  De- 
partment for  the  guidance  of  its  officials  in 
the  enforcement  of  the  federal  laws  coming 
under  its  supervision  and  control,  when  ap- 
proved by  the  Secretary  of  the  Treasury,  and 
when  not  unreasonable  or  in  conflict  with 
statutes  appertaining  to  the  subject,  are  con- 
sidered as  binding,  and  may  be  talcen  note  of 
by  the  courts. 

3.  Arrest  ^=s>63  (2) —Statute  concernlno  arrest 
without  warrant  construed  to  apply  only  to  . 
state  officers. 

C.  S.  8  4544,  providing  for  arrests  without 
warrant  in  case  of  felonies,  applies  to  peace 
officers  of  the  state  in  the  enforcement  of  the 
state  law,  and  does  not  affect  the  conduct  or 
powers  of  federal  officers  unless  it  is  extended 
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to  them  by  federal  statute  and  when  in  enforce- 
ment  of  a  valid  federal  law. 

4.   United  States  marshals  ^=»40*8tatute  held 
not  to  apply  to  proMbltlon  enforoement  o1R« 


U.  S.  Gomp.  St  S  1312,  giving  to  United 
States  marshals  and  their  deputies  the  powers 
of  sheriffs,  does  not  extend  to  prohibition  en- 
forcement agents. 

5.  Arrest  <cs>64— Private  person  may  arrest 
without  warrant  only  for  graver  felonies 
committed  In  his  Immediate  presencei. 

Under  G.  S.  |  4543,  giving  a  private  person 
power  to  arrest  without  warrant  one  who  com- 
zaits  the  graver  felonies  in  his  immediate  pres- 
ence does  not  authorize  an  arrest  without  war- 
rant by  a  federal  prohibition  enforcement  offi- 
cer because  of  knowledge  that  under  the  Lever 
Act  (U.  S.  Comp.  St.  Ann.  Supp.  1919,  §§ 
3115%e-3115M»kk,  3115%2-3115%r)  a  felony 
had  been  committed. 

Appeal  from  Superior  Gourt,  Swain  Goun- 
ty;   Bryon,  Judge. 

J.  E.  Burnett  was  convicted  of  murder  in 
the  second  degree,  and  appeals.  New  trial 
granted. 

The  Indictment  is  for  murder  of  one  J.  H. 
Rose,  a  prohibition  agent  of  the  federal  gov- 
ernment, while  the  latter  was  engaged  in  the 
effort  to  arrest  the  prisoner  for  alleged  viola- 
tion of  the  federal  prohibition  law.  The 
prisoner  was  convicted  of  murder  in  the  sec- 
ond degree,  and  from  judgment  on  the  yer- 
dict  appealed. 

Thurman  L^atherwood,  of  Bryson  City, 
Bourne,  Parker  &  Jones,  of  Asheville,  and 
Felix  E.  Alley,  of  WaynesvlUe,  for  appellant 

James  S.  Manning,  Atty.  Gen.,  and  B^nk 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

HOKE,  J.  There  was  evidence  on  the  part 
of  the  state  tending  to  show  that  on  the 
morning  of  October  25,  1920,  the  deceased, 
a  prohibition  agent  of  the  federal  govern- 
ment, with  two  others,  Charles  Beck,  an  as- 
sistant deputized  for  the  purpose,  and  J.  M. 
Welch,  a  state  deputy  sheriff,  went  to  the 
home  of  the  prisoner  in  Swain  county,  about 
17  miles  south  of  Bryson  City,  and  found  on 
the  immediate  premises  two  barrels  of  apple 
pomace  in  a  state  of  fermentation;  that  Bur- 
nett, the  prisoner,  came  up  and  said  he  was 
intending  to  make  vinegar  out  of  the  pomace. 
Hose  told  him  it  was  against  the  law  to  make 
vinegar  in  that  way,  as  there  was  alcohol  in 
It,  etc.;  that  Rose  and  Charlie  Beck  went 
over  to  prisoner's  orchard,  and  found  five 
other  barrels  of  pomace,  and  near  there 
found  a  still  place  with  fresh  ashes,  showing 
signs  of  use  "since  the  rain."  Going  back 
to  the  house,  they  found  that  Burnett  had 
disappeared,  and  the  visiting  party  went  on 
to  some  other  places  in  the  neighborhood; 
that  in  the  afternoon  Rose  and  Charles  Beck 
returned  to  home  of  defendant  for  the  pur- 
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pose  of  arresting  hun;  tnat  the  prisoner  at 
that  time  was  at  his  crib  near  the  house, 
unloading  corn  or  roughness,  and  when  he 
saw  the  deceased  and  his  deputy  the  prisoner 
started  to  run,  was  called  to  several  times  to 
halt,  but  he  moved  around  the  barn ;  that 
Hose  and  deputy  pursued,  both  having  their 
pistols  out,  and,  as  they  came  in  view  of  pris- 
oner around  the  barn,  the  latter  fired  from  a 
straw  stack,  where  he  had  stopped,  and  killed 
deceased;  that  he  then  ran  on  and  Beck,  the 
deputy,  pursued,  firing  at  him  seven  or  eight 
times  till  he  passed  out  of  sight;  that  neither 
the  deceased  nor  his  deputy  made  any  dem- 
6nstration  with  their  pistols  till  after  deceas- 
ed was  shot,  but  had  them  In  their  hands, 
and  Rose's  pistol  went  off  as  he  fell,  mortally 
wounded,  apparently  without  aim. 

There  were  facts  In  evidence  which  seemed 
to  permit  the  inference  that  Rose  may  have 
had  a  warrant,  but  none  was  exhibited  at  the 
time  of  the  occurrence.  Defendant,  a  wit- 
ness in  his  own  behalf,  testified  he  was  not 
engaged  in  making  brandy  at  the  time;  that 
he  had  intended  to  make  some,  but  some  one 
stole  his  still,  and  to  keep  his  fruit  from 
going  to  waste  he  had  crushed  his  apples  into 
pomace  with  the  purpose  of  making  vinegar, 
and  did  not  know  he  was  violating  any  law 
in  doing  this;  that  )ie  had  gone  oH  when  the 
parties  went  over  into  his  orchard,  but  not 
with  any  purpose  of  flight,  but  only  to  drive 
his  cattle  up  on  the  mountain  to  keep  them 
off  his  crop  which  was  not  under  his  fence, 
and  this  was  his  custom;  that  when  he  re- 
turned the  deceased  and  Beck  and  the  deputy 
sheriff  had  gone  somewhere,  and  he  ate  his 
dinner  and  then  went  to  hauling  up  his  corn, 
and  was  at  the  crib  unloading  it  when  the 
deceased  and  his  assistant  returned  and  were 
coming  towards  him  with  their  pistols  out; 
that  witness  went  towards  and  around  the 
barn,  and  the  two  pursued  him  with  their 
pistols  out,  and  deceased  fired  one  shot  at 
witness,  hitting  him  in  the  leg;  that  wit- 
ness fell  over  the  bars  at  the  end  of  the  barn, 
and  got  his  gun,  which  had  been  left  near 
the  straw  stack  in  the  morning  when  he 
had  returned  from  a  squirrel  hunt;  that  at 
time  witness  fired  deceased  was  pointing  his 
pistol  at  witness,  and  the  other  man  also  had 
n  drawn  pistol,  and  witness  shot  as  the  only 
thing  he  could  do  to  save  himself.  That 
witness  saw  no  warrant  nor  heard  any  claim 
of  one,  and  heard  no  call  to  halt,  and  did  not 
hear  either  of  the  men  speak  during  the  oc- 
currence; that  after  witness  fired  the  gun 
he  continued  his  flight,  and  was  shot  at  sev- 
eral times  by  Beck  until  witness  passed  out 
of  view,  when  he  sat  down  and  washed  the 
blood  off  and  tied  up  his  leg  where  he 
Had  been  wounded.  The  wife  of  defendant 
testified  that  one  of  the  men  fired  at  her  hus- 
band as  he  went  towards  the  barn  from  the 
crib;  that  she  did  not  hear  thcD^  make  any 
call  to  her  husband  to  halt,  but  were  advanc- 
ing towards  him  with  their  pistols  out 
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[1]  On  tbfs  the  evidence  chiefly  pertinent, 
the  cause  was  submitted  to  the  Jury,  and  de- 
fendant, as  stated,  was  convicted  of  murder 
in  the  second  degree.  While  the  court  in  a 
clear  and  comprehensive  charge  presented 
the  case  in  every  aspect  of  the  testimony 
and  in  the  main  correctly,  we  think  there 
was  error  to  the  defendant's  prejudice  in  an 
Instruction  that  under  a  federal  statute 
commonly  known  as  the  Lever  Act  (U.  S. 
Comp.  St.  Ann.  Supp.  1919,  §{  3115J^e- 
3115%kk,  8115%M115%r)  it  was  made  a  fel- 
ony to  use  fruits  or  food  material  for  the 
production  of  distilled  spirits  for  beverage 
purposes,  and  that,  this  being  true,  or  if  it 
were  true  on  the  facts  as  accepted  by  the 
jury,  the  deceased  was  empowered  to  arrest 
the  prisoner  without  warrant,  the  state  stat- 
ute (Cons.  St.  §  4544),  providing  that  a  sher- 
iff, coroner,  constable,  police,  or  other  offi- 
cer, intrusted  with  the  care  and  preserva- 
tion of  the  peace,  may  arrest  without  war- 
rant whenevier  they  know  or  have  reasonable 
ground  to  believe  that  any  f^ony  has  been 
committed  or  a  dangerous  wound  given,  that 
a  particular  person  is  guilty  and  may  es- 
cape If  not  immediately  arrested. 

It  seems  that  this  Lever  Act,  constituting 
the  felony  as  stated,  (chapter  53,  40  U.  S. 
Statutes  at  Large  [U.  S.  Comp.  St  Ann. 
Supp.  1919,  §f  3115%e-3115%kk,  3116%^- 
3115% r]),  continued  to  be  in  force  and  effect 
till  the  spring  of  1921,  several  months  after 
this  occurrence.  See  Hamilton  v.  Distillery 
&  Warehouse  Co.,  251  U.  S.  146,  40  Sup.  (^ 
106,  64  L.  Ed.  194;  Resolution  Congress,  41 
Statutes  at  Large,  p.  1359.  But  if  this  be 
conceded,  we  are  of  opinion  that  the  instruc- 
tion of  his  honor  excepted  to  cannot  be 
sustained  for  the  reason  that  the  deceased 
was  not  charged  with  the  duty  of  enforcing 
the  Lever  Act,  nor  clothed  with  the  power  in- 
cident to  such  enforcement,  but  was  a  pro- 
hibition officer  charged  only  with  the  duties 
of  enforcing  the  National  Prohibition  Act 
(41  Stat.  305)  and  the  Harrison  Narcotic  Act 
(U.  S.  Comp.  St.  §§  6287g-6287q).  Under 
this  statute  (chapter  85,  41  U.  S.  Statutes 
at  Large,  pt.  1,  p.  305,  §  29)  the  unlawful 
distillation  of  spirits  for  the  fii^st  offense  is 
only  a  misdemeanor,  and  in  section  28  the 
officers  charged  with  the  enforcement  of  the 
law  are  given  the  same  powers  and  protec- 
tion in  making  arrests,  etc.,  as  that  formerly 
conferred  upon  them  for  the  enforcement  of 
existent  laws  relating  to  the  manufacture 
and  sale  of  liquors  under  the  law  of  the 
United  States.  Referring  to  the  laws  in 
question  (Compiled  Statutes,  p.  220,  §  1676, 
being  chapter  125,  §  9,  20  Statutes  at  Large, 
p.  341),  it  will  be  noted  that  the  power  of 
arrest  without  warrant  under  cases  like  that 
presented  here  was  only  given  when  the 
officer  found  the  person  or  persons  charged, 
.  in  the  "act»of  operating  an  illicit  distillery." 
And  "then  he  shall  be  taken  forthwith  be- 
fore some  judicial  officer  and  his  case  in- 
vestigated," 


[2]  We  are  confirmed  In  this  view  by  the 
rules  and  regulations  issued  by  the  internal 
Revenue  Department  for  the  guidance  of  its 
officials  in  enforcement  of  the  federal  laws 
coming  under  its  supervision  and  controL 
These  regulations,  when  approved  by  the  Sec- 
retary of  the  Treasury  and  when  not  unrea- 
sonable or  in  conflict' with  the  statutes  ap- 
pertaining to  the  subject,  are  considered 'as 
binding,  and  may  be  taken  note  of  by  the 
courts  (U.  S.  V.  Two  Hundred  Barrels  of 
Whisky,  95  U.  S.  p.  571,  24  L.  Ed.  491;  State 
V.  Railroad,  141  N.  O.  p.  846,  64  S.  B.  294), 
and  from  a  perusal  of  same,  Regulations  No. 
12,  it  appears  that  under  the  National  Pro- 
hibition Act  the  Federal  Prohibition  Com- 
missioner is  charged  with  the  enforcement  of 
the  federal  laws  relating  to  the  production, 
sale,  and  taxation  of  spirituous  liquors,  etc., 
and  also  of  the  Harrison  Narcotic  Act, 'and 
that  ''the  field  officers  or  prohibition  agents 
under  him  have  jurisdiction  of  same  class 
cases."  And  in  reference  to  arrests  vrtthout 
warrant  the  authority  is  stated  as  follows: 

**Arr€Si9  ioiihout  Warraji<«.— Section  28  of 
title  H  of  the  National  Prohibition  Act  (see 
article  4)  has  the  effect  of  giving  prohibition 
enforcement  officers  the  same  authority  to  ar- 
rest IHicit  distillers  without  warrants  as  is 
conferred  by  the  Act  of  1879  (see  art.  270). 
An  officer  may  also,  in  most  jurisdictions, 
make  an  arrest  without  a  warrant  whenever 
he  actually  witnesses  the  commission  of  any 
offense  under  the  prohibition  statute  and  the 
arrest  is  made  immediately  thereafter.  With 
respect  to  the  procedure  after  such  an  arrest 
is  made  see  below  (preliminary  bearings).  An 
officer  belonging  to  the  Internal  Revenue  Serv- 
ice should  not  make  arrests,  however,  except  in 
cases  arising  under  section  26  of  the  act  (see 
article  54),  so  long  as  he  is  reasonably  satis- 
fied that  the  offender  may  be  found  when 
wanted." 

In  the  case  before  us  it  appears  from  all 
the  testimony  that  the  prisoner  at  the  time 
of  the  attempted  arrest  was  at  his  corncrib 
on  his  own  premises,  unloading  corn  into 
the  crib  from  his  wagon,  that  he  was  not 
engaged  at  the  time  in  operating  a  distillery 
or  in  making  use  of  fruits  or  grain  in  pro- 
duction of  distilled  spirits,  and  on  these 
facts  as  we  understand  them  he  was  not 
liable  to  arrest  by  deceased  without  a  war- 
rant duly  Issued  for  the  purpose.  John 
Bad  Elk  v.  U.  S.,  177  U.  S.  p.  529,  20  Sup- 
Ct.  729,  44  L.  Ed.  874;  State  v.  Bryant,  65 
N.  C.  p.  327. 

[3, 4]  In  so  far  as  the  state  statute  is  con- 
cerned (Cons.  St  §  4544),  that  in  itself  ap- 
plied, and  is  clearly  intended  to  apply,  to 
peace  officers  of  the  state  and  In  the  enforce- 
ment of  the  state  law,  and  does  not  affect 
the  conduct  or  powers  of  federal  officers  un- 
less the  principles  therein  are  extended  to 
such  officers  by  a  federal  statute,  and  when 
In  enforcement  of  a  valid  federal  law.  The 
only  federal  statute  called  to  our  attention 
which  purports  to  do  this  (Compiled  Statutes 
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restricts  the  effect  and  purpose  to  United 
States  marshals  and  their  deputies,  and  does 
not  extend  or  apply  to  these  prohibition 
agents,  charged  only  as  stated  with  enforce- 
ment of  the  prohibition  and  narcotic  acts  and 
with  the  powers  of  arrest  as  therein  given. 

[5]  It  could  not  be  seriously  contended 
that  deceased  as  a  private  citizen  could  make 
this  arrest  because  of  knowledge  that  un- 
der the  Lever  Act  a  felony  had  been  com- 
mitted. Under  our  local  statutes  (Consoli- 
dated Statutes,  §  4543)  such  a  power  Is  re- 
stricted to  felonies  committed  in  the  immedi- 
ate presence  of  the  person,  and  applies  only 
to  the  graver  felonies,  such  as  murder,  rape, 
and  the  like  (State  v.  Bryant,  supra),  and 
there  is  no  statute  or  principle  that  would 
extend  it  to  deceased  on  the  facts  of  this 
record,  from  which  it  appears  he  was  acting 
and  professing  to  act  under  a  specific  federal 
statute  which  expressly  defined  his  powers 
of  arrest  without  warrant,  restricting  them 
to  cases  where  an  offender  Is  presently  en- 
gaged in  the  consmisslon  of  the  crime.  Of  a 
surety  he  could  not  have  greater  rights  as  a 
private  citizen  than  the  statute  gave  to  him 
as  an  officer  of  the  law. 

On  the  facts  as  now  presented,  we  are  of 
opinion  that  no  right  to  arrest  the  prisoner 
without  a  warrant  has  been  shown,  and  for 
the  error  in  the  instruction  the  prisoner  is 
entitled  to  a  new  trlaL 

New  trlaL 


(183  N.  C.  684) 

STATE  V.  SIMMONS.    (No.  I.) 

(Supreme  Court  of  North  Carolina.    Feb.  22. 

1922.) 

1.  IntoxIcatlnQ  liquors  <@=:>249— Offlcers  prop- 
erty took  liquor  from  actual  possession  of  ac- 
cused without  search  warrant. 

Where  officers  found  Intoxicating  liquor  In 
a  grip  in '  actual  possession  of  accused,  with 
grounds  in  their  judgment  to  heheve  that  it 
was  an  illegal  article,  they  had  a  right  to  seizfft 
It  without  a  warrant. 

2.  Criminal  law  ^=:>483,  86 1-— intoxicating  liq- 
uors ^=s>238 (3)— Jurors  may  taste  and  de- 
termine Intoxicating  quality  of  liquors,  and 
are  not  restricted  to  opinion  evidenoe. 

It  was  for  the  jury  to  decide  whether  liquor 
taken  from  accused  was  intoxicating,  and  it  was 
permissible  for  them  to  use  their  sense  of  taste 
and  smell  in  passing  upon  the  question,  and 
they  were  not  restricted  to  the  testimony  of 
witnesses  who  acquired  the  information  upou 
which  they  based  their  opinion  by  the  same 
method. 

3.  Intoxicating  liquors  ^=:>236( 5) —Carrying 
liquor  in  suit  case  prima  facie  evidence  of 
possession  for  sale. 

One  carrying  eight  quarts  of  IntoxicatiDg 
liquor  in  a  grip  was  prima  facie  guilty  of  hav- 


purpose  of  sale,  under  C.  S.  S  3379. 

4.  Criminal  law  ^=»395  —  Intoxicating  liquor 
seized  held  admissible  in  evidenoe,  although 
no  search  warrant. 

Where  accused  went  into  a  house  not  his 
own  with  a  grip,  and  was  caught  going  out 
the  back  door,  and  he  and  the  grip  were  seized, 
intoxicating  liquor  in  the  grip  was  admissible  in 
evidence  in  a  prosecution  under  the  proliibicion 
laws,  although  there  was  no  search  warrant; 
the  liquor  being  the  basis  of  the  offense. 

Appeal  from  Superior  Court»  Pasquotank 
County;  Horton,  Judge. 

Roscoe  Simmons  was  convicted  of  a  viola- 
tion of  the  liquor  laws,  and  he  appeals.  No 
error. 

The  defendant  was  indicted  in  three 
counts:  (1)  Having *in  his  possession  a  quan- 
tity of  intoxicating  liquors,  for  the  purpose 
of  sale,  to  wit,  nine  quarts  of  grape  brandy. 
(2)  Transporting  the  same  from  one  point 
within  the  state  to  another  point  in  the 
state.  (3)  The  receipt  of  the  same  in  16 
days.  General,  verdict  of  guilty.  Judgment 
Appeal  by  defendant. 

Aydlett  &  Simpson  and  Thompson  ik  Wil- 
son, all  of  Elizabeth  City,  for  appellant 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Aflst  Atty.  Gen.,  for  the  State. 

CLARK,  O.  J.  The  evidence  for  the  state 
was  that  the  chief  of  police  of  Elizabeth 
City,  accompanied  by  two  officers,  about  11 
o'clock  at  night,  w&it  to  the  house  where 
Bessie  McGee  lived.  Soon  after  they  arrived 
an  automobile  drove  up,  and  three  persons 
got  out,  to  wit  the  defendant  (Roscoe  Sim- 
mons) and  two  others.  Simmons  was  carry- 
ing in  his  hand  a  grip,  and  went  with  it  into 
the  house.  Sending  one  of  his  men  to  the 
back  door  of  the  house,  the  chief  of  police 
with  the  other  officer  immediately  followed 
the  parties  into  the  house.  The  defendant, 
seeing  the  officers  entering  at  the  front  at- 
tempted to  make  his  escape  at  the  rear, 
though  he  testified  that  he  went  to  the  back 
porch  to  get  some  water.  The  grip  that 
Simmons  carried  into  the  house,  whai  exam- 
ined by  the  officers,  was  found  to  contain 
eight  quarts,  which  smelt  like  peach  brandy, 
and  they  testified  that  in  their  opinion  it 
was  intoxicating  liquor..  The  officers  ar- 
rested Simmons  and  Bessie  McGee  and  took 
charge  of  the  grip  with  the  eight  quarts  of 
liquor,  which  was  Introduced  in  the  evidence 
by  the  state,  and  under  objection  by  the  de- 
fendant the  jury  was  permitted  to  smell  it 
and  taste  it,  if  they  desired,  to  determine 
whether  it  was  intoxicating  or  not  The  of- 
ficers at  the  time  of  the  arrest  had  no  war- 
rant for  the  arrest  of  the  parties,  and, 
though  something  was  said  In  the  evidence 
about  a  search  warrant,  it  Is  admitted  that 
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It  was  not  In  legal  form,  and  Is  not  consid- 
ered. 

The  defendant  presents  two  points:  (1) 
That  the  liquor,  having  been  obtained  on  an 
Illegal  search  warrant,  was  not  admissible 
as  evidence;  (2)  that  the  court  committed 
error  in  permitting  the  Jury  to  smell  and 
taste  the  liquor. 

[1,2]  The  officers  found  the  liquor  in  ac- 
tual pos.session  of  the  defendant,  with 
grounds,  in  their  judgment,  to  believe  that 
it  was  an  illegal  article,  and  had  a  right  to 
seize  the  same.     State  v.  Campbell,  182  N. 

C. ,  110  S.  B.  86.    It  was  for  the  Jury  to 

decide  whether  it  was  intoxicating  liquor, 
and  it  was  permissible  for  them  to  use  their 
sense  of  taste  and  smell  in  passing  upon  the 
question.  They  were  not  restricted  to  the 
testimony  of  the  officers  who  acquired  the 
Information  upon  which  they  based  their 
opinion  by  the  same  method. 

[3]  If  intoxicating,  as  the  Jury  found  upon 
the  testimony  of  the  officers,  corroborated 
possibly  by  their  own  sense  of  taste  and 
smell,  the  defendant  was  properly  found 
guilty,  for  he  was  Illegally  transporting  spir- 
ituous liquor  and  also  under  C.  S.  §  3379,  he 
was  prima  facie  guilty  of  having  more  than 
a  gallon  in  his  possession  for  the  purpose  of 
sale. 

The  defendant  in  his  evidence  contented 
himself  with  testifying  that  he  had  nothing 
to  do  with  the  suit  case,  and  knew  nothing 
of  Its  contents,  and  that  Satterfield  carried 
the  suit  case  into  the  house,  but  he  did  not 
testify  that  he  was  carrying  this  liquor  for 
his  own  use.  State  v.  Coleman,  178  N.  C. 
757,  101  S.  B.  261.  If  he  had  so  testified, 
the  Jury  were  at  liberty  to  draw  a  different 
inference  from  the  defendant's  possession  of 
eight  quarts.  The  defendant  contends  that 
the  grip  and  the  liquor  were  Illegally  cap- 
tured, and  therefore  it  was  not  admissible 
In  the  evidence  against  him.  The  capture  of 
eight  quarts,  which  the  Jury  found  was  in 
the  possession  of  the  defendant,  raised  prima 
facie  the  presumption  that  it  was  illegally 
in  his  possession,  and  Its  capture  was  not 
illegal.  State  v.  Campbell,  supra.  To  the 
same  effect,  Adams  v.  New  York,  192  U.  S. 
585,  24  Sup.  Ct.  372,  48  L.  Ed.  575 ;  State  v. 
Bradley,  96  Me.  121,  51  Atl.  816;  State  v. 
Krinski,  78  Vt.  162,  62  Ati.  37. 

In  State  v.  Bradley,  supra.  It  Is  held: 

"If,  in  the  case  of  a  seizure  of  intoxicating 
liquors  without  a  warrant,  a  respondent  is  ar- 
rested at  the  time  of  the  seizure  and  before  the 
issuance  of  the  warrant,  even  if  such  arrest  is 
illegal,  it  in  no  way  affects  the  validity  of  the 
complaint  and  warrant,  and  cannot  be  taken  ad- 
vantage of  by  a  respondent  charged  with  hav- 
ing intoxicating  liquors  in  his  possession  for  an 
unlawful  purpose,  either  before  or  after  con- 
viction." 

In  State  v.  Krinski,  supra,  it  is  said: 

"On  a  prosecution  for  keeping  for  sale  intoxi- 
cating liquors  without  a  license,  it  was  proper 


to  admit  in  evidence  liquors  which  had  been 
seized,  irrespective  of  the  legality  of  the  war- 
rant." 

[4]  The  defendant  was  not  the  owner  of 
the  house.  No  question  arises  as  to  the  va- 
lidity of  a  search  warrant.  The  defendant 
was  simply  "caught  in  the  act"  with  the 
goods  upon  him,  and  the  officers  under  the 
authority  of  our  statute  took  the  prisoners 
*and  the  Illegal  goods  before  a  magistrate 
and  proceeded  regularly. 

In  Adams  v.  New  York,  192  U.  S.  595,  24 
Sup.  Ct.  374,  48  L.  Ed.  575,  the  court  said: 

"It  may  be  mentioned  in  this  place  that 
though  papers  and  other  subjects  of  evidence 
may  have  been  illegally  taken  from  the  posses- 
sion of  the  party  against  whom  they  are  offer- 
ed or  otherwise  illegally  obtained,  there  is  no 
valid  objection  to  their  admissibility  if  they 
are  pertinent  to  the  issue.  The  court  will  not 
take  notice  how  they  were  obtained,  whether 
lawfully  or  unlawfully,  nor  will  it  form  an  issue 
to  determine  that  qnestion." 

This  Is  quoted  with  approval  in  State  v. 
Wallace,  162  N.  O.  622,  78  S.  E.  1,  Ann.  Cas. 
1915B,  423,  and  has  been  the  consistent  opin- 
ion of  this  court  in  all  similar  cases.  The  de- 
fendant contends  that  Adams  y.  New  York 
has  been  overruled  in  Gouled  v.  U.  S.,  Feb.  28, 
1921,  255  U.  S.  298,  41  Sup.  Ct  261.  65  L. 
fiSd.  647.  but  we  do  not  so  understand  it.  We 
understand  the  distinction  there  to  be  that 
where  the  article  itself  is  the  corpus  delicti 
as  illicit  liquor,  or  a  weapon  Illegally  carried, 
and  in  similar  cases,  the  article  itself,  how- 
ever obtained,  is  admissible  in  evidence,  but 
that  the  court  under  the  Gouled  Case  will 
not  permit  a  paper,  surreptitiously  or  illegal- 
ly taken  from  the  possession  of  a  defendant, 
to  be  used  as  evidence  in  a  matter  in  which 
it  is  not  the  basis  of  the  offense  for  which 
the  defendant  is  indicted. 

Suppose  instead  of  a  grip  the  defendant 
and  another  had  been  seen  to  enter  the  house 
with  pistols,  and  soon  thereafter  a  shot  was 
heard,  and  upon  the  officers  entering  the 
building  one  of  the  men  was  found  lying  dead 
on  the  floor  and  the  other  was  caught  at- 
tempting to  escape  from  the  rear.  Is  it  pos- 
sible that  the  finding  of  the  pistol  and  of 
the  dead  man  could  not  be  put  in  evidence 
because  there  was  no  search  warrant?  Thla 
would  be  carrying  the  protection  of  the  il- 
legal and  clandestine  violation  of  law,  by  a 
technicality,  to  an  extent  probably  heretofore 
unheard  of  in  a  court  of  justice. 

In  this  case  the  defendant  entered  the 
house  carrying  a  grip  full  of  intoxicating 
liquor,  and  'was  captured  at  the  back  door. 
What  has  a  search  warrant  to  do  with  this 
state  of  facts?  The  defendant  was  caught 
*'in  the  act,"  and  has  made  no  explanation, 
satisfactory  to  the  jury,  to  account  for  his 
connection  with  the  transportation  of  the  liq- 
uor in  the  grip  which  he  carried  into  the 
house. 

No  error. 


N-O) 
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punishable  by  imprisonment  In  the  county  jaU 
or  penitentiary,  a  conviction  under  an  indict- 
ment charging  that  offense,  either  with  or  with- 
out the  allegation  it  was  feloniously  committed, 
disqualifies  the  vote  under  Ck>nst.  art.  6,  §  2, 
prohibiting  any  person  who  has  been  convicted 
of  any  crime  which  may  be  punished  by  impris- 
onment in  the  state  prison  from  voting. 


I.  Elections  ^s»295(l)  —  Result  deolared  by 
canvassers  is  prima  facie  oorreet. 
The  result  of  an  election  for  sheriff  as  de- 
clared by  the  county  board  of  canvassers  in   9.  Elections  <S=s>90---Conviction   after   1909   in 


accordance  with  their  duty  under  C.  S.  §  5896, 
must  be  taken  as  prima  fade  correct. 

2.  Appeal  and  error  «s»l 022(2)  —  Finding  of 
referee,  approved  by  trial  oourt  and  support- 
ed by  evidence,  not  reviewable. 


Polk  county  for  liquor  offense  does  not  dl8< 
qualify  voter,  unless  Indictment  citarged  fel- 
ony. 

Since  the  offense  of  selling  liquor  in  Polk 
county  after  January  1,  1900,  might  be  pun- 
ished under  the  act  of  1908,  which  does  not 


The  findings  of  fact  by  a  referee,  approved  authorize  imprisonment  in  the  state  prison  or 
by  the  trial  judige,  are  not  subject  to  review  ^nder  the  previous  law  which  did  authorize 
on  appeal,  if  they  are  supported  by  competent  guch  imprisonment,  in  view  of  section  7  of 
evidence.  I  Laws  of  1908,  c.  71,  now  C.  S.   34il,  providing 

3.  Appeal  and  error  ^=»  1022 (4)— Findings  of  that  nothing  therein  shall  repeal  local  or  spe- 
trial  judge  on  exceptions  to  referee's  report  dal  acts  prohibiting  the  manufacture  or  sale 
reviewable  only  for  want  of  evidence  or  er-  of  intoxicating  liquor,  a  construction  by  the 
rors  of  law.  referee  in  an  election  contest  case  that  all  in- 

Where  the  trial  judge,  upon  hearing  ex-  dictments  chargiug  the  offense  to  have  been 
cepUons  to  referee's  report,  makes  different  committed  feloniously  were  brought  under  the 
and  additional  findings  of  fact,  those  findings  earlier  act  so  as  to  disqualify  the  elector,  while 
are  not  reviewable  on  appeal,  unless  there  is  indictments  omitting  that  word  were  under 
no  suflScient  evidence  to  support  them,  ox  cr-  the  latter  act,  so  that  conviction  thereunder  did 
ror  has  been  committed  in  ruling  on  testimony  not  disqualify,  was  proper, 
upon  which  they  are  based,  or  unless  some  iq.  Elections  <$=s>203  —  Voters  within  county 
other  question  of  law  is  raised  with  respect  to  i  could  not  vote  as  absentees  prior  to  amend- 
them.  I     roent  of  1919. 

4.  Reference  ^=a  1 00 (7)— Findings  of  referee.  Under  the  Absentee  Voter  Act,  permitting, 
not  excepted   to,    may   be   adopted   by  trial   before  its  amendment  by  Pub.  L.  1919,  c.  322, 


Judge. 


only  electors  absent  from  the  county  to  vote 


The  findings  or  rulings  of  the  referee  are ,  under  that  act,  electors  who  were  within  the 
prima  fade  correct,  and  in  the  absence  of  any  I  county,  but  were  prevented  by  work  or  sickness 
objection  or  exception  thereto  may  be  prop-  from  voting  in  person,  could  not  vote  as  ab- 
erly  adopted  as  the  findings  of  the  court. 

5.  Appeal  and  error  (^=990l-^arty  alleging  er- 1 
-ror  must  show  It.  { 

The  findings  and  judgment  of  the  superior  | 
court  are  prima  facie  correct,  and  the  party 
alleging  error  must  show  it. 

6.  Reference  <8=»99(4),  102(1),  103(1)— Trial 
court  may  set  aside,  modify,  or  confirm  In 
whole  or  part  the  referee's  report. 

The  judge  of  the  superior  court  in  the  ex- 
ercise of  his  revisory  power  may  set  aside, 
modify,  or  confirm,  in  whole  or  in  part,  the 
report  of  the  referee. 

7.  Elections  <d=»305 (7)— Apparently  Inconsist- 
ent rulings  in  contest  must  be  affirmed,  If  evi- 
dence supported  distinction. 

Though  rulings,  counting  the  votes  of  two 
electors  for  a  candidate  notwithstanding  a 
statement  that  the  court  could  not  find  for 
whom  they  voted,  were  apparently  inconsistent 
with  rulings  refusing  to  count  the  votes  of  oth- 
er electors  for  the  same  reason,  the  appellate 
court  must  assume  that  the  votes  were  cor-  j 
rectly  counted,  where  there  was  some  evidence ,  the  canvassing  board  of  said  county,,  gave 
to  support  the  count  in  one  case  and  the  re-  !  the  defendant  a  majority  of  2  votes ;  the  re- 
fusal in  the  other.  |  suit  being  686  for  the  defendant  and  684  for 

8.  Elections  «8=>90— Conviction  prior  to    1909   the  relator.     Whereupon  the  election  of  the 
for  liquor  making  or  selling  disqualified  voter. ,  defendant  was  duly  declared  by  the  official 

Since  the  offense  of  making  or  selling  Hq- 1  board, 
nor  in  Polk  county  before  January  1,  1909,  was  i      The  relator  then  instituted  this  suit  to  am- 


sentees. 

Appeal  from  Superior  CJourt,  Polk  County ; ' 
Shaw,  Judge. 

Civil  action  in  the  nature  of  a  quo  war- 
ranto by  the  State,  on  relation  of  W.  C.  Rob- 
ertson, against  Frank  Jackson,  to  contest  an 
election.  Supplemental  judgment  and  order 
entered  fixing  the  number  of  votes  received 
by  each  party,  and  both  parties  excepted. 
Judgment  modified  as  to  the  total  rotes  and 
affirmed. 

Civil  action,  in  the  nature  of  a  quo  war- 
ranto, brought  under  C.  S.  f  870,  to  determine 
the  question  of  title  to  the  office  of  sheriff  of 
Polk  county  for  the  two-year  period  begin- 
Q,ing  in  December,  1918,  and  ending  in  Decem- 
ber, 1920. 

The  defendant  and  the  relator  were  rival 
candidates  for  the  office  of  sheriff  of  Polk 
county  in  the  general  election  of  1918.  The 
official  returns,  as  received  and  declared  by 


^:s>For  other  cases  see  same  topic  and  KEY -NUMBER  in  aU  Key-Numbered  Digests  and  Indexes 
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test  the  election  of  the  defendant,  alleging 
fraud  and  misconduct  on  a  part  of  some  of 
the  poll  holders,  registrars,  and  Judges  of 
election.  By  consent,  the  case  was  heard  be- 
fore a  referee,  who  found  that  the  allega- 
tions of  fraud  had  not  been  sustained,  and 
that  the  correct  returns  of  the  number  of 
legal  votes  cast  In  said  election  should  have 
shown  643  for  the  defendant  and  623  for 
the  relator.  In  a  supplemental  report  the 
referee  deducted  4  votes,  originally  given  to 
the  relator,  reducing  his  total  number  to  619. 
Both  the  relator  and  the  defendant  filed  ex- 
ceptions to  the  referee's  findings  of  fact  and 
conclusions  of  law;  and  the  matter  was 
heard  by  his  honor,  T.  J.  Shaw,  at  the  Sep- 
tember term,  1920,  of  Polk  superior  court, 
who  found  that  the  defendant  received  654 
legal  votes  and  the  relator  647,  and  in  ac- 
cordance with  said  determination  rendered 
judgment  In  favor  of  the  defendant  From 
this  finding  and  judgment  the  relator  and 
the  defendant  both  appealed  to  this  court, 
each  assigning  errors. 

Following  the'  argument  and  after  a  care- 
ful consideration  of  the  record,  and  in  order 
that  we  might  more  readily  and  clearly  un- 
derstand it,  a  certiorari  was  directed  to  his 
honor  below,  asking  that  he  enter  a  supple- 
mental order  or  judgment  with  respect  to  cer- 
tain rulings  and  findings  originally  made  by 
him.  In  response  to  this  request,  an  addi- 
tional judgment  was  entered,  in  which  his 
honor  concluded  that  the  defendant  should 
be  credited  with  668  legal  votes  and  the  re- 
lator with  652.  To  this  supplemental  order 
and  Judgment  both  sides  have  filed  excep- 
tions. 

Quinn,  Hamrick  &  Harris,  of  Shelby,  and 
McD.  Ray  and  W.  A.  Smith,  both  of  Hen- 
dersonville,  for  relator. 

Solomon  Gallert,  of  Rutherfordton,  and 
Shipman  &  Arledge,  of  Hendersonville,  for 
defendant. 

STACY,  J.  (after  stating  the  facts  as 
above).  This  proceeding  is  a  civil  action  in 
the  nature  of  a  quo  warranto,  brought  under 
O.  S.  §  870,  to  determine  the  validity  of  the 
respective  claims  of  the  relator  and  the, de- 
fendant to  the  office  of  sheriff  of  Polk  coun- 
ty. The  contest  relates  to  the  election  held 
in  the  year  1018.  In  passing  upon  the  nu- 
merous exceptions  presented  for  our  consM- 
eration,  there  are  a  few  facts  and  principles 
which  should  be  kept  clearly  in  mind: 

[11  1.  In  the  first  place,  the  result  of  the 
election,  as  declared  by  the  county  board  of 
canvassers,  must  be  taken  as  prima  facie 
correct.  Jones  v.  Flynt,  159  N.  C.  87,  74  S. 
E.  817.  Under  C.  S.  §  5986,  It  is  the  duty  of 
said  board  of  county  canvassers  to  "open 
and  canvass  and  judicially  determine  the  re- 
turns" and  to  "pass  upon  all  facts  relative 
to  the  election,  and  judicially  determine  and 
declare  the  result  of  the. same." 


[2,  8]  2.  The  findings  of  fact  of  a  referee^ 
approved  by  the  trial  Judge,  are  not  subject 
to  review  on  appeal,  if  they  are  supported  by 
any  competent  evidence.    Dorsey  v.  Mining 
Co.,  177  N.  O.  60,  97  S.  E.  746;    Hudson   ▼. 
Morton,  162  N.  O.  6,  77  S.  Ek  1005;    Hunter 
V.   Kelley,  92  N.  O.  285.    Likewise,   where 
the  judge,  upon  hearing  and  considering  ex- 
ceptions to  a  referee*s  report  makes  different 
or  additional  findings  of  fact,  they  afford  no 
ground  for  exception  on  appeal,  unless  there 
Is  no  sufficient  evidence  to  support  them,  or 
error  has  been  committed  in  receiving  or  re- 
jecting  testimony  upon  which  they  are  based, 
or   unless   some   other   question   of  law   is 
raised  with  respect  to  said  findings.    Cald- 
well V.  Robinson,  179  N.  C.  518, 103  S.  E.  75 ; 
Thompson  v.  Smith,  156  N.  O.  345,  72  S.  B. 
379;   Rhyne  v.  Love,  98  N.  O.  486,  4  S.  E. 
536.    See,  also,  G.  S.  |  579,  and  annotations 
collected  thereunder. 

3.  In  the  instant  case,  the  referee  has 
found  as  a  fact,  and  the  same  has  been  ap- 
proved by  the  trial  judge,  that  the  allega- 
tions of  fraud  and  misconduct  have  not  been 
sustained,  and  the  contrary  is  therefore  found 
to  be  true.  There  is,  then,  no  question  of 
fraud  or  misconduct  on  the  part  of  any  of 
the  ele<!tion  officials;  and  the  case  in  the 
main  reduces  itself  to  a  problem  in  simple 
arithmetic,  or  addition,  after  eliminating  the 
ballots  of  all  illegal  voters  and  oountingr 
those  who  were  denied  the  right  to  vote  when 
they  were  entitled  to  do  so. 

It  appears  from  the  report  of  the  referee 
that  the  official  precinct  returns  In  said  elec- 
tion, as  received,  tabulated,  and  declared  by 
the  board  of  county  canvassers,  were  as  fol- 
lows : 

Fop  For 
Relator.    Defendant. 

ShleldB  precinct  107  226 

Columbus  precinct  «% 99  104 

Trjon  precinct  109  106 

Saluda  precinct  127  87 

Mill  Springs  precinct 68  89 

Pea  Ridge  precinct 32  18 

Big  Level   precinct 64  87 

Jackson's  Mill  precinct 90  10 

Total     684  686 

Upon  the  hearing  the  referee  found  that, 
after  deducting  the  illegal  ballots  which  had 
been  cast  in  the  election  and  adding  the 
votes  of  those  who  had  wrongfully  been  de- 
nied the  right  to  vote,  the  relator  and  the 
defendant  each  received  the  following  num- 
ber of  legal  votes  at  the  several  voting  pre- 
cincts, to  wit: 

For  For 
Relator.    Defendant. 

Shields   precinct    93  216 

Columbus  precinct  *.    92  89 

Tryon  precinct 94  158 

Saluda  precinct   120  84 

Mill  Springs  precinct 60  83 

Pea  Ridge  precinct 2S  16 

Big   Level    precinct * 61  87 

Jackson's    Mill   precinct 85  10 

Total    623 
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In  a  supplemental  report,  the  referee 
found  that  4  votes,  counted  in  his  original  re- 
port for  the  relator  (2  in  Columbus  precinct, 
1  in  Mill  Springs,  and  1  in  Jackson's  Mill), 
were  illegal,  and  directed  that  they  be  de- 
ducted from  the  total  number  originally 
awarded  to  the  relator  as  above  noted. 

These  findings  of  the  referee  were  slightly 
modified  by  his  honor  in  passing  uiK)n  the  re- 
spective exceptions  of  the  different  parties; 
and  In  the  supplemental  order  made  in  re- 
sponse to  the  certiorari  issued  by  this  court 
668  legal  votes  were  awarded  to  the  defend- 
ant and  652  to  the  relator.  As  we  are  un- 
able to  ascertain  with  certainty  from  the  rec- 
ord in  which  precinct  some  voters,  as  al- 
leged, were  denied  the  right  to  vote  and 
others  voted  Illegally,  from  this  point  on  we 
must  deal  with  totals  rather  than  with  pre- 
cinct returns  in  passing  upon  the  different 
rulings  and  findings  made  by  the  trial  court 
This  is  rendered  necessary  because  of  the 
method  employed  by  the  referee  and  his  hon- 
nor  below  in  stating  their  conclusions  and 
findings  of  fact.  A  different  form  of  state- 
ment might  have  been  somewhat  clearer  and 
more  readily  understood,  but  we  must  take 
the  record  as  we  find  it. 

[4]  In  considering  the  many  exceptions  to 
the  referee's  report,  his  honor  below  assumed, 
at  the  outset,  that  the  findings  and  rulings 
of  the  referee  were  prima  fade  correct  (Bar- 
croft  V.  Roberts,  91  N.  C.  363;  Green  v.  Jones, 
78  N.  O.  265) ;  and,  in  the  absence  of  any  ob- 
jection or  exception,  the  same  were  properly 
adopted  as  the  findings  of  the  court  (Mfg.  Co. 
V.  libr.  Co.,  177  N.  C.  404,  99  S.  B.  104,  and 
cases  there  cited;  Chard  v.  Warren,  122  N. 
O.  75,  29  S.  B.  373). 

[5]  Likewise  we  shall  assume,  as  we  are 
required  to  do,  that  the  findings  and  Judg- 
ment of  the  superior  court  are  prima  facie 
correct;  and  the  party  alleging  error  must 
show  it.  McGeorge  v.  Nicola,  173  N.  C.  707, 
91  S.  B.  708;  Marler  v.  Golden,  172  N.  C. 
823,  90  S.  B.  909,  and  cases  there  cited. 

[«]  "We  can  only  consider  exceptions  to  the 
rulings  of  the  court  below  in  amending,  mak- 
ing additional  findings,  and  confirming  or  dis- 
affirming the  referee's  report  Perry  v.  Har- 
dison,  99  N.  C.  21.  6  S.  B.  230.  And  even 
then  we  can  only  correct  errors  of  law. 
Thornton  v.  McNeely,  144  N.  C.  622,  57  S.  B. 
400.  The  judge  of  the  superior  court,  in  the 
exercise  of  his  revisory  power,  may  "  *set 
aside,  modify,  or  confirm,  ♦  •  ♦  in  whole 
or  in  part'  [the  report  of  the  referee],  and  ap- 
pellate jurisdiction  attaches  to  his  rulings 
in  matters  of  law  only."  Vaughan  v.  Lewel- 
lyn,  94  N.  O.  472. 

The  chief  contest  here  and  below  was  over 
the  returns  from  Shields  precinct.  It  was  al- 
leged in  the  complaint  that  152  voters  (nam- 
ing them)  cast  their  ballots  for  the  relator 
in  said  precinct,  and  that  *'by  false  and  fraud- 
ulent manipulations,  upon  the  part  of  some 


of  the  pollholders,  only  107  votes  were  count- 
ed for  the  relator,  and  a  great  number  of 
them  were  either  fraudulently  and  unlawfully 
not  counted  for  relator,  or  fraudulently  and 
unlavTfuUy  counted  for  the  defendant"  The 
principal  evidence  offered  in  support  of  these 
allegations  was  that  of  the  specified  voters 
themselves  who  undertook  to  testify,  and  a 
majority  of  them  did  say  that  they  voted 
for  the  relator.  The  defendant  objected  to 
this  evid^ice  upon  the  ground  that  it  was  in- 
competent and  should  not  have  been  received 
or  considered,  especially  as  the  allegations 
of  fraud  were  not  sustained.  He  says  the 
admission  of  such  evidence  amounted  to  the 
holding  of  a  judicial  election,  under  the  guise 
of  a  contest,  and  is  subversive  of  sound 
principles  and  contrary  to  the  law  of  the 
land.  But  we  deem  it  unnecessary  to  pass 
upon  the  competency  of  this  evidence  in  the 
manner  now  presented,  as  it  appears  to  have 
had  but  little  or  no  weight  with  the  referee. 
At  any  rate,  he  allowed  the  relator  a  smaller 
number  of  votes  in  Shields  precinct  than  was 
given  to  him  by  the  official  returns.  Besides, 
there  was  other  evidence  in  support  of  his 
findings.  The  question,  therefore,  seems  to 
be  academic  so  far  as  the  instant  case  is  con- 
cerned. For  information,  however,  an  exam- 
ination of  the  following  cases  may  be  of  in- 
terest; Boyer  v.  Teague,  106  N.  C.  p.  625,  11 
S.  B.  666,  19  Am.  St  Rep.  547;  People  ex 
rel.  Judson  v.  Thacher,  55  N.  Y.  625,  14  Am. 
Rep.  312;  People  v.  Pease,  27  N.  Y.  45,  84 
Am.  Dec  242;  Major  v.  Barker,  99  Ky.  305, 
35  S,  W.  543,  18  Ky.  Law  Rep.  104 ;  Young 
V.  Deming,  9  Utah,  204,  33  Pac.  818;  Jen- 
kins V.  Board  of  Elections,  180  N.  O.  169, 
104  S.  B.  346,  14  A.  Ii.  R.  1247;  9  R.  C.  L. 
1150  et  seq. 

The  relator  also  contends  that  inconsistent 
findings  have  been  made  with  respect  to  the 
number  of  ballots  cast  for  the  opposing  can- 
didates in  Shields  precinct  However  this 
may  be,  suffice  it  to  say,  there  is  some  evi- 
dence, appearing  on  the  record,  sufficient  to 
support  the  ultimate  findings  of  his  honor  be- 
low. The  result  as  declared  by  the  board  of 
county  canvassers  is  within  itself  prima  facie 
and  presumptive  evidence  of  its  own  correct- 
ness. Wallace  v.  Salisbury,  147  N.  C.  58,  60 
S.  B.  718;  Bynifm  v.  Com'rs,  101  N.  C.  412, 
8  S.  B.  136 ;  Gatiing  v.  Boone,  98  N.  C.  573. 
3  S.  E.  392.  We  cannot  pass  upon  the  rela- 
tive weight  of  the  testimony,  but  it  is  our 
duty  to  accept  the  ultimate  findings  of  fact 
where  they  are  supported  by  any  competent 
evidence  at  all.  Battle  v.  Mayo,  102  N.  C. 
413,  9.  S.  B.  384,  and  cases  there  cited. 

Coming  then  to  the  remaining  exceptions; 
and  for  convenience,  we  will  start  with  the 
last  or  supplemental  judgment,  and  add  to 
or  subtract  from  the  totals  therein  found,  as 
our  rulings  on  the  different  exceptions  may 
affect  or  change  the  number  of.  votes  credited 
to  each. 
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(a)  The  vote  of  Will  D.  Owens  was  counted 
for  the  relator;  but  in  a  subsequent  ruling 
his  honor  finds  that  this  vote  was  illegal. 
Therefore  it  should  be  deducted.  652  minus 
1  equals  G51. 

(b)  The  votes  of  V.  H.  Calvert  .and  G.  S. 
Taylor  were  counted  .by  his  honor  for  the 
relator,  and  added  to  the  total  number  of 
votes  awarded  to  him  by  the  referee;  but 
these  votes  had  already  been  included  by  the 
referee  in  his  total  of  03  in  Shields  precinct 
Referee*s  finding  No.  50  reads: 

"To  the  remainder  must  be  added  two  votes 
which  would  have  been  cast  by  V.  H.  Calvart 
and  G.  S.  Taylor,  making  the  total  of  the  re- 
lator 93." 

Hence  these  two  votes  should  be  deducted. 
651  minus  2  equals  649. 

(c)  The  votes  of  J.  E.  Prince  and  7  others 
were  counted  for  the  relator  in  sustaining 
in  part  his  thirteenth  exception,  and  11  votes 
were  counted  for  him  in  sustaining  his  four- 
teenth exception;  but,  as  the  referee  had 
already  included  these  In  his  forty-ninth 
finding  of  fact  his  honor  erred  in  adding 
them  again,  which  resulted  in  counting  them 
twice.  They  should  therefore  be  deducted. 
649  minus  19  equals  630. 

[7]  (d)  The  votes  of  J.  A.  Hutcherson  and 
Grayson  Lovelace  were  counted  for  the  re- 
lator, although  in  subsequent  paragraphs  it 
was  stated  that  the  court  could  not  find  for 
whom  they  voted.  For  the  same  reason, 
however,  the  votes  of  J.  Leslie  Miller  and  J. 
Rowland  Gilbert  were  subtracted  from  the 
defendant's  total.  While  these  rulings  would 
seem  to  be  Inconsistent,  apparently  to  the  de- 
fendant's disadvantage,  yet  we  must  assume 
that  said  votes  have  been  correctly  counted. 
There  was  some  evidence  ultra  to  support 
the  addition  in  the  one  case  and  the  sub- 
traction in  the  other. 

[8]  (e)  The  votes  of  Frank  J.  Henderson, 
H.  Bale  Henderson,  Robert  Connor,  Bill  Rus- 
sell, and'  Bone  Russell,  5  in  number,  were 
counted  for  the  defendant  by  his  honor  in 
overruling  the  referee's  twenty-sixth  conclu- 
sion of  law  as  follows: 

"After  July  1,  1903,  and  before  January  1, 
1909,  the  offense  of  making  or  selling  liquor  in 
Polk  county  (being  punishable  by  imprison- 
ment in  the  county  jail  or  penitentiary)  must 
be  held  to  have  been  prosecuted  under  the  act 
of  1903,  whether  the  indictment  charged  or 
failed  to  charge  the  offense  to  have  been  com- 
mitted feloniously." 

It  would  seem  that  these  votes  were  prop- 
erly excluded  by  the  referee  under  the  doc- 
trine announced  in  State  v.  Hyman,  164  N.  O. 
411,  79  S.  E.  284,  State  v.  Holder,  153  N.  0. 
606,  69  S.  E.  66,  State  v.  Smith,  174  N.  C. 
804,  93  S.  E.  910,  and  under  article  6,  §  2,  of 
the  state  Constitution  which  provides : 

"No  person  who  has  been  convicted,  or  who 
has  confessed  his  guilt  in  open  court  upon  in- 
dictment,   of    any    crime,    the    punishment    of 


which  now  is,  or  may  hereafter  be,  imprison- 
ment in  the  state's  prison,  shall  be  permitted 
to  vote,  unless  the  said  person  shall  be  first 
restored  to  citizenship  in  the  manner  prescribed 
by  law." 

Subtracting  these  votes  from  the  total 
awarded  the  defendant,  668  minus  5  leavefl 
663. 

[9]  (f)  The  relator's  eighth  and  ninth  ex- 
ceptions, bearing  upon  a  kindred  question, 
but  somewhat  different,  to  the  one  just  con- 
sidered, must  be  overruled.  The  following 
conclusion  of  law,  as  stated  by  the  referee, 
was  approved  by  the  court  below: 

"After  January  1,  1909,  an  indictment  charg- 
ing the  'felonious'  sale  of  liquor  in  Polk  county 
was  an  election  on  the  part  of  the  state  to 
prosecute  under  said  act  of  1903,  and  an  in- 
dictment failing  to  charge  the  'felonious'  sale 
was  an  election  to  prosecute  under  the  act  of 
1908,  or  later  public  prohibition  laws  under 
which  the  offender  is  not  punishable  w^ith  im- 
prisonment in  the  state's  prison.' 


tt 


Section  7  of  the  act  of  1908,  now  O.  S.  § 
3411,  provides: 

"Nothing  in  this  chapter  shall  operate  to  re- 
peal any  of  the  local  or  special  acts  of  the  gen- 
eral assembly  of  North  Carolina  prohibiting  the 
manufacture  or  sale  or  other  disposition  of  any 
of  the  liquors  mentioned  in  this  chapter,  or 
any  laws  for  the  enforcement  of  the  same,' but 
all  such  acts  shall  continue  in  full  force  and 
effect  and  in  concurrence  herewith,  and  in- 
dictment or  prosecution  may  be  had  either 
under  this  chapter  or  under  any  special  or  local 
act  relating  to  the  same  subject' 


ff 


Thus  it  would  seem  that  the  referee's  con- 
struction as  approved  by  the  court  below  Is 
not  only  permissible,  but  is  in  keeping  with 
the  humane  and  proper  interpretation  of 
these  criminal  statutes.  To  hold  otherwise 
would  have  the  practical  effect  of  withdraw- 
ing or  exempting  Polk  county  from  the  opera- 
tion of  the  general  prohibition  laws  of  the 
state;  and  this  would  be  at  variance  with 
the  declared  intent  and  purpose  of  the  Leg- 
lalature.  Sheppard  v.  DowUng,  127  Ala.  1, 
28  South.  791,  85  Am.  St.  Rep.  68 ;  25  R.  C. 
L.  931. 

[10]  (g)  The  votes  of  Otis  Tony  and  8  oth- 
ers were  counted  for  the  relator,  and  the 
votes  of  M.  A.  Bishop  and  18  others  (includ- 
ing the  vote  of  E.  B.  Grice,  though  apparent- 
ly not  brought  forward  in  assignments  of  er- 
ror) were  counted  for  the  defendant,  all  of 
whom  cast  their  ballots  as  absentee  voters 
under  chapter  23,  Public  Laws  1917,  while  in 
the  county  on  the  day  of  election.  Some 
were  sick,  others  about  their  work.  We 
think  these  votes  should  have  been  elimi- 
nated from  the  count  Section  1  of  the  act 
in  question  provides: 

"That  in  all  primaries  and  elections  of  every 
kind  hereafter  held  in  this  state  any  elector 
who  may  be  absent  from  the  county  in  which 
he  is  entitled  to  vote  shall  be  allowed  to  reg- 
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ister  and  to  vote  by  mail  as  hereinafter  pro- 
Tided." 

Thus  it  will  be  seen  that  the  act,  as  then 
in  force,  applied  only  to  those  who  were  "ab- 
sent from  the  conn  ty"  on  the  day  of  election. 
The  law  in  this  respect  was  subsequently 
changed  and  amended  (chapter  322,  P.  L. 
1919,  now  G.  S.  §  5960  et  seq.),  but  the  pres- 
ent election  was  held  under  the  1917  statute. 
Jenkins  y.  Board  of  Elections,  180  N.  G.  169, 
104  S.  B.  346,  14  A.  L.  R.  1247.  The  prin- 
ciples announced  in  Woodall  t.  Highway 
Commission,  176  N.  G.  377,  97  S.  E.  226,  in  no 
way  conflict  with  this  position.  Deducting 
these  votes,  we  have:  For  the  relator,  630 
minus  9  equals  621 ;  for  the  defendant,  663 
minus  19  equals  644.  This  gives  the  defend- 
ant a  majority  of  25  votes,  according  to  the 
legitimate  findings  of  the  referee  and  his 
honor  below. 

No  beneficial  result  would  be  accomplished 
by  setting  out  in  detail  the  exceptions  still 
remaining,  as  they  deal  largely  with  ques- 
tions of  fact.  There  was  some  evidence  tend- 
ing to  support  the  court's  findings  and  rul- 
ings, in  each  instance,  and  hence  these  ex- 
ceptions must  be  overruled. 

After  a  careful  perusal  of  the  entire  rec- 
ord, we  are  convinced  that  the  judgment  in 
favor  of  the  defendant,  as  herein  modified, 
should  be  upheld. 

On  both  appeals,  modified  and  affirmed. 


(183  N.  C.  66) 

SANDERS  V.  ROOKY  MOUNT  INS.  &  REAL- 
TY CO.  (No.  62.) 

(Supreme  Gourt  of  North  Garolina. .  Feb.  22, 

1922.) 


lajunotlon  ^=:» 1 63 (I)— Continuation  of  prelimi- 
nary injunction  to  final  hearing  held  not  error. 
In  action  to  restrain  sale  of  land  under 
deed  of  trust,  involving  issue  as  to  whether  in- 
debtedness secured  had  been  paid,  where  it 
appeared  that  there  was  some  probability  that 
plaintiff  would  be  able  at  the  final  hearing  to 
sustain  his  allegations  that  indebtedness  had 
been  paid,  the  court  did  not  err  in  continuing 
preliminary  motion  to  the  final  hearing. 

Appeal  from  Superior  Gourt,  Nash  Gounty; 
Allen,  Judge. 

Action  by  ^.  J.  Sanders  against  the  Rocky 
Mount  Insurance  &  Realty  Gompany.  From 
an  order  continuing  a  preliminary  injunction 
to  the  final  hearing,  defendant  appeals.  Af- 
firmed. 

The  plain  tiif  claimed  that  the  appeal  was 
taken  without  compliance  with  the  rules  of 
procedure  requiring  appellant  to  give  notice 
of  appeal  In  open  court  for  serving  notice 
on  appellee.  The  statement  of  facts  by 
Judge  Allen,  referred  to  in  the  opinion,  fol- 
lows: 


I,  O.  H.  Allen,  judge  of  superior  court,  do 
hereby  certify  that  the  above-entitled  cause 
came  on  to  be  heard  before  me  December  20. 
1921,  in  chambers,  at  Wilson,  N.  G.,  by  agree- 
ment of  both  sides.  Mr.  W.  M.  Person,  repre- 
senting the  plaintiff,  was  present  on  the  morn- 
ing of  said  day  and  presented  an  order  con- 
tinuing the  injunction  to  the  hearing  for  my 
signature. 

Mr.  F.  B.  Winslow,  attorney  for  the  defend- 
ants, having  telegraphed  me  that  he  would  be 
present  in  the  afternoon  of  said  day,  I  advised 
Mr.  Person  that  I  would  sign  the  order,  but 
would  hold  it  for  inspection  by  Mr.  Winslow 
in  the  afternoon  before  signing  the  same.  Mr. 
Person  had  to  leave,  and  did  leave,  under  these 
circumstances. 

Mr.  Winslow  appeared  immediately  after  din- 
ner, at  the  opening  of  the  afternoon  session  of 
the  superior  court  of  Wilson  county,  in  the 
courthouse,  and  I  then  and  there  signed  the  or- 
der handed  up  by  Mr.  Person,  and  Mr.  Wins- 
low, for  the  defendants,  gave  notice  in  open 
court  of  an  appeal  to  the  Supreme  Gourt  from 
the  said  order.  I  noted  entry  of  the  appeal  on 
the  order  which  was  signed.  The  notice  of  ap- 
peal was  given  in  open  court  in  chambers  at 
the  time  and  place  agreed  upon,  and  the  record 
should  so  show. 

To  accommodate  Mr.  Person,  I  held  the  or- 
der, and  he  left  with  the  understanding  that, 
if  I  signed  the  order,  the  defendant  could  appeal 
in  his  absence. 

Battle  &  Winslow,  of  Rocky  Mount,  for  ajy- 
pellant. 
W.  N.  Person,  of  Louisburg,  for  appellee. 


WALKER,  J.  This  action  was  brought  to 
restrain  and  enjoin  the  defendant  insurance 
company  from  selling  certain  real  estate  un- 
der the  deed  of  trust  described  In  the  plead- 
ings. The  plaintilT  alleged  that  all  or  a  large 
part  of  the  indebtedness  secured  by  the  said 
deed  of  trust  had  been  settled  and  paid,  and 
that  a  very  small  amount,  if  anything,  re- 
mains due  thereon. 

There  was  much  controversy  between  the 
parties  upon  the  essential  facts,  alleged  and 
denied.  The  motion  for  the  injunction  was 
heard  by  the  judge  upcm  affidavits,  and  as  it 
appeared  from  them,  and  the  pleadings,  that 
important  issues  are  raised  upon  the  vital 
question  of  indebtedness,  as  to  whether  there 
is  any  now  due,  and,  if  any,  how  much,  the 
court  continued  the  preliminary  injunction 
to  the  final  hearing,  and  the  defendant  ap- 
pealed. 

The  correctness  of  this  ruling  cannot  be 
questioned,  and  is  fully  sustained  by  the  case 
of  Ck>bb  y.  Glegg,  137  «N.  G.  153,  49  S.  E.  80, 
where  we  held  that  it  is  generally  proper, 
when  the  parties  are  at  issue  concerning  the 
legal  or  equitable  right,  to  grant  an  interloc- 
utory injunction  to  preserve  the  right  in 
statu  quo  until  the  determination  of  the  con- 
troversy, and  especially  is  this  the  rule  when 
the  principal  relief  sought  is  in  itself  an  in- 
I  junction,  because  a  dissolution  of  a  pending 
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one,  upon  application  therefor  in  the  first  in 
stance  will  virtually  decide  the  case  upon  its 
merits,  and  deprive  the  plaintiff  of  all  rem- 
edy or  relief,  even  though  he  should  be  after- 
wards able  to  show  ever  so  good  a  case.  The 
court  there  added  that  the  i»'inciple  thus 
stated  is  well  supported  by  the  authorities, 
citing  numerous  cases  decided  by  this  court, 
as  follows:  1  High  on  Injunctions  (3d  Ed.) 
I  6;  Jarman  y.  Saunders,  64  N.  0. 367;  Hellig 
V.  Stokes,  63  N.  C.  612;  Blackwell  v.  Mc- 
Elwee.  94  N.  C.  425;  Purnell  v.  Daniel,  43 
N.  O.  9;  Bispham's  Eq.  (6th  Ed.)  §  405;  Mar- 
shall V.  Com'rs,  89  N.  C.  103;  Lowe  v. 
Com'rs,  70  N.  C.  532;  Capehart  v.  Mhoon,  45 
N.  C.  30;  and  Troy  v.  Norment,  55  N.  O. 
318,  where  Nash,  G.  J.,  said: 

"In  applicatioDs  for  special  injunctions  (and 
this  is  such  a  one)  the  bill  is  read  as  an  affi- 
davit to  contradict  the  answer;  and  where 
they  are  in  conflict,  and  the  injury  to  the  plain- 
tiff will  be  irreparable,  if  the  relief  be  not 
granted,  the  injunction  will  not  be  dissolved  on 
motion,  but  will  be  continued  to  the  hearing,  to 
enable  the  parties  to  support  by  proofs  their 
respective    allegations.    Justice    demands    this 


in  Gray  v.  Warehouse  Company,  and  was  ex- 
pressly applied  in  Seip  v.  Wright,  173  N.  C 
14,  91  S.  E.  359.  In  Hyatt  v.  De  Hart,  140 
N.  0.  270,  62  S.  E.  781,  the  Chief  Justice 
thus  broadly  stated  this  rule  as  being  ap- 
plicable under  our  present  procedure: 

"Ordinarily,  the  findings  of  fadt  by  the  jndge 
below  are  conclusive  on  appeal.  While  this  is 
not  true  as  to  injunction  cases,  in  which  we 
look  into  and  review  the  evidence  on  appeal, 
still  there  is  a  presumption  always  that  the 
judgment  and  proceedings  below  are  correct, 
and  the  burden  is  upon  the  appellant  to  assign 
and  show  error;  and,  looking  into  the  affidavits 
in  this  case,  we  cannot  say  there  was  error  be- 
low. The  general  rule  is  that,  when  the  in- 
junctive relief  sought  is  not  merely  ancillary 
to  the  principal  relief  demanded  in  the  action, 
but  is  itself  the  main  relief,  the  court  will  not 
dissolve  the  injunction,  but  will  continue  it  to 
the  hearing." 

We  are  clearly  of  the  opinion  that  there 
is  sufficient  controversy,  as  to  the  facts,  to 
bring  this  case  within  this  general  rule,  and 
there  is,  at  least,  some  probability  that  the 
plaintiff  *  will  be  able  to  sustain  his  allega- 


course.    When    there    is    nothing    before    the   ^ions  at  the  final  hearing.     This  being  so, 
court  but  oath  agamst  oath,  how  can  the  chan- 
cellor's   conscience    be    satisfactorily    enlight- 
ened?" 


In  Marshall  v.  Commissioners,  89  N.  C. 
103,  the  court  says: 

• 

"The  injunctive  relief  sought  in  this  action  is 
not  merely  auxiliary  to  the  principal  relief  de- 
manded, but  it  is  the  relief,  and  a  perpetual  in- 
junction is  demanded.  To  dissolve  the  injunc- 
tion, therefore,  would  he  practically  to  deny 
the  relief  sought  and  terminate  the  action. 
This  the  court  will  never  do,  where  it  may  be 
that  possibly  the  plaintiff  is  entitled  to  the  re- 
lief demanded.  In  such  cases,  it  will  not  de- 
termine the  matter  upon  a  preliminary  hear- 
ing upon  the  pleadings  and  ex  parte  affidavits; 
but  it  will  preserve  the  matter  intact  until  the 
action  can  be  regularly  heard  upon  its  merits. 
Any  other  course  would  defeat  the  end  to  be 
attained  by  the  action." 

In  Lowe  v.  Com*rs,  supra,  Byuuro,  J.,  says 
that  in  such  cases : 

"Much  must  depend  upon  the  sound  discretion 
of  the  court  to  whom  the  question  of  [dis- 
solving the  injunction]  is  preferred.' 


tt 


We  believe  that  the  judge  in  this  case  ex- 
ercised this  sound  discretion  correctly,  if 
such  was  vested  in  him,  and  that  he  prop- 
erly continued  the  injunction  to  the  final 
hearing,  so  that  the  matters,  now  seriously 
controverted,  may  be  settled  in  the  manner 
provided  by  law. 

The  matter  is  so  fully  considered  in  Cobb 
V.  Clegg,  supra,  and  the  cases  therein  cited, 
that  further  discussion  is  useless.  The  prin- 
ciple stated  in  Cobb  v.  Clegg  has  frequently 
been  affirmed,  and  the  case  cited  with  ap-  J  ant  excepted  and  appealed. 


we  must  affirm  the  decision  of  the  court  be- 
low. 

The  motion  of  the  plaintiff  to  dismiss  the 
appeal  is  denied,  upon  the  facts  stated  by 
Judge  Allen  in  the  record. 

Affirmed. 


(183  N.  C.  3) 

MASTERS  et  al.  v.  RANDOLPH.    (No.   15.) 

(Supreme  Court  of  North  Carolina. 
Feb.  22,  1922.) 

Wills  ^=»597( I)— Devise  to  testator's  unmar- 
ried, childless  dauohter  and  her  chlldreR  held 
to  give  daughter  absolute  fee. 

A  devise  to  testator^s  unmarried,  childless 
daughter  "and  her  children"  held  to  give  the 
daughter  an  absolute  fee. 

Appeal  from  Superior  'Court,  Beaufort 
County;  Daniels,  Judge. 

Action  by  Sallie  M.  Masters  and  husband 
against  J.  F.  Randolph.  Judgment  for  plain- 
tiff's, and  defendant  excepts  and  appeals. 
Affirmed. 

The  action  is  to  recover  the  purchase  price 
of  a  parcel  of  land,  part  of  lot  No.  31,  in 
Pungo  town,  Washington,  N.  C,  plaintiffs 
having  contracted  to  sell  and  "convey  a  good 
title  to  defendant"  Recovery  is  resisted  on 
the  ground  that  ferae  plaintiff  and  alleged 
owner  did  not  have  a  perfect  title  and  was 
therefore  unable  to  comply  with  the  contract 
of  sale.    Judgment  for  plaintiff,  and  defend- 
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Stewart  &  Bryan,  of  Washington,  N.  C, 
for  appellant. 

Small,  MacLean,  Bragaw  &  Rodman,  of 
Washington,  N.  C,  for  appellees. 

HOKE,  J.  The  title  offered  is  dependent 
upon  the  following  facts,  properly  set  forth 
in  the  case  agreed: 

The  part  of  the  lot  in  question,  the  sub^ 
Ject-mattep  of  the  contract,  was  owned  by 
S.  G.  Myers,  now  deceased,  who  was  tho 
mother  of  feme  plaintiff.  That  said  S. 
G.  Myers  died,  leaving  a  last  will  and  testa- 
ment duly  executed  and  proved  and  record- 
ed, and  in  which  she  made  disposition  of  the 
property  in  terms  as  follows: 

"I  give  to  my  daughter,  S.  G.  H.  Myers  [now 
Masters,  and  feme  plaintiff]  and  her  children, 
the  house  and  lot  also  the  furniture  in  the 
house  on  the  premises  known  as  lot  31,  Pimgo 
town  in  the  town  of  Washington,  N.  C." 

That  said  Sallie  M.  Masters  was,  at  the 
time  of  the  execution  and  probating  of  said 
will,  unmarried,  and  that  she  does  not  now 
have,  and  has  never  had,  any  children. 

Upon  these,  the  pertinent  facts  on  the 
question  presented,  our  decisions  clearly 
hold  that  the  feme  plaintiff,  Sallie  M.  Mas- 
ters, la  the  absolute  owner  In  fe6  of  the 
property  and  the  Judgment  of  his  honor  en- 
forcing compliance  with  the  contract  la  af- 
firmed. See  Cole  v.  Thornton,  180  N.  O.  90, 
104  S.  B.  74 ;  Moore  v.  Leach,  60  N.  O.  88, 
and  cases  cited.  In  Cole's  Case,  supra,  the 
controlling  principle   Is   stated   as   follows: 

''An  estate  to  testator's  wife  for  life,  then 
to  their  named  daughter  and  her  children,  if 
any,  but  should  the  latter  die  leaving  no  chil- 
dren, then  to  the  heirs  at  law  of  testator's 
wife.  The  wife  being  dead,  and  the  daughter 
being  her  only  heir,  and  there  never  having 
been  children  bom  of  the  daughter,  the  latter 
takes  an  estate  tail  converted  by  the  statute 
into  a  fee-simple  title." 

Affirmed. 


(183  N.  C.  7) 

HUSSEY  et  al.  v.  ATLANTIC  COAST  LINE 
R.  CO.    (No.  613.) 

(Supreme  CJourt  of  North  Carolina.     Feb.  22, 

1922.) 

Carriers  ^:=»20(12}~VenJict  that  shipper  was 
not  entitled  to  penaity  where  finding  on 
another  Issue  entitled  him  thereto,  as  a  mat- 
ter of  law  properly  set  aside. 

In  action  for  damage  to  shipment  and  for 
penalty  for  delay  in  payment  of  damage  claimed 
under  C.  S.  f  3524,  the  action  of  the  court  in 
setting  aside  a  second  special  verdict  that 
plaintiff  was  not  entitled  to  penalty  held  prop- 
er, where,  in  answer  to  first  issue,  the  jury 
found  the  full  amount  of  the  damage  claimed 
had  been  sustained,  since  plaintiff's  right  to 
the  penalty  followed  as  a  matter  of  law  the 


finding  that  plaintiff  had  sustained  the  damage 
claimed,  and  the  court  would  have  been  war- 
ranted in  adding  the  penalty  to  the  amount  of 
such  damage  without  submitting  the  issue. 

Appeal  from  Superior  Court,  Edgecombe 
County;    Allen,  Judge. 

Action  by  W.  T.  Hussey  and  H.  S.  Hussey, 
trading  as  the  Enterprise  Carriage  Company, 
against  the  Atlantic  Coast  Line  Railroad 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.     No  error. 

John  L.  Bridgers,  of  Tarboro,  for  appel- 
lant. 
Don.  Gilliam,  of  Tarboro,  for  appellees. 

CLARK,  C.  J.  This  was  an  action  begun 
before  a  justice  of  the  peace  to  recover  dam- 
ages to  shipment  of  freight  amounting  to 
$66.20  with  interest  from  May  20,  1920,  and 
for  the  penalty  of  $50  for  delay  of  more  than 
90  days  after  filing  claim  to  pay  the  same, 
imposed  by  law.  C.  S.  §  3524.  Judgment  was 
rendered  for  said  amounts.  On  appeal  the 
evidence  was  that  two  barrels  of  oil  costing 
$64.94,  plus  freight  ($1.3C),  was  shipped  April 
23, 1920,  from  Rocky  Mount  to  Tarboro;  that 
when  it  arrived  there  was  a  loss  as  above 
stated  and  the  plaintiff  filed  a  claim  in  writ- 
ing for  $66.20  on  May  20, 1920 ;  that,  payment 
not  having  been  made,  this  action  was  be- 
gun June  23,  1921.  The  plaintiff  Introduced 
two  witnesses  to  the  above  effect.  The  de- 
fendant offered  no  evidence,  and  upon  the 
charge  of  the  court,  to  which  there  was  no 
exception,  the  jury  returned  a  verdict  on  the 
first  issue,  "$66.20,  amount  of  claim." 

As  to  the  second  issue,  the  court  instruct- 
ed the  jury  that  if  they  found  the  amount 
of  damages  to  be  less  than  the  amount  claim- 
ed to  answer,  "Nothing,"  but  if  they  found 
the  amount  to  he  that  of  the  claim  to  answer, 
"$50,"  the  penalty  allowed  by  law.  It  was 
not  denied  that  the  claim  had  remained  un- 
paid more  than  a  year  after  it  was  filed 
with  the  defendant. 

The  jury  having  answered  the  second  issue 
as  to  the  penalty,  "No  penalty,"  the  court 
set  aside  the  verdict  and  directed  the  case 
to  be  tried  by  a  jury  as  to  that  issue.  The 
court  instructed  the  jury  that  If  they  be- 
lieved the  evidence,  which  was  the  same 
as  above  set  out,  to  answer  the  issue  as  to 
the  penalty,  "$50,"  and  the  jury  responded 
accordingly. 

The  defendant  excepted  to  setting  aside 
the  verdict  on  the  second  issue  and  that  the 
court  erred'  in  instructing  the  jury  on  the 
second  trial  of  that  issue  that  if  they  be- 
lieved the  evidence  to  answer  the  issue  "The 
penalty  $50." 

There  was  no  error  in  either  particular. 
The  jury  having  committed  a  palpable  error 
in  response  to  the  second  issue,  it  was  the 
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duty  of  the  judge  to  set  aside  the  verdict 
on  that  issue  to  prevent  a  miscarriage  of 
justice.  In  Benton  v.  Collina,  125  N.  O.  '^, 
34  S.  E.  243,  47  L.  R.  A.  83,  the  court  said: 

'K)n  the  qnestion  as  to  the  power  of  the  su- 
perior courts  to  grant  new  trials  on  one  or 
more  of  several  issues,  and  to  let  the  others 
stand,  and  the  practice  of  this  court  to  order 
new  trials  on  particular  or  restricted  issues, 
the  authorities  are  numerous,  and  cover  a  long 
leries  of  years.  The  following  are  some  of 
them*':  (Here  followed  a  long  list  of  authorities, 
adding)  "Before  such  partial  new  trials,  how- 
ever, are  granted,  it  should  clearly  appear  that 
the  matter  involved  is  entirely  distinct  and 
separable  from  the  matters  involved  in  the 
other  issues,  and  that  the  new  trial  can  be  had 
without  danger  of  complications  with  other 
matters." 

In  this  case  the  penalty  was  an  entirely 
separate  and  distinct  matter,  and,  the  jury 
found  the  amount  of  the  damages  to  be  as 
claimed,  the  penalty  followed  as  a  matter  of 
law  (C.  S.  §  3524),  and  upon  the  finding  of 
the  first  issue  the  judge  might  have  added 
the  penalty  of  the  judgment  as  a  matter 
of  law.  It  was  unnecessary  to  submit  the 
issue  again  to  a  jury,  but  the  defendants 
cannot  complain  of  this,  and  the  jury  upon 
the  same  evidence  answered  the  issue  $50. 

In  Sumrell  v.  R.  R.,  152  N.  C.  200,  67  S. 
E.  5S5,  the  court  held  that  In  an  action  of 
this  kind,  when  the  finding  of  the  jury  is 
*'for  the  full  amount  of  the  damages,  the 
plaintiff  is  entitled  to  recover  the  penalty." 
The  right  to  the  penalty  attached  automat- 
ically upon  this  finding  on  the  first  Issue,  and 
judgment  could  have  been  rendered  by  the 
court  for  the  penalty  as  a  matter  of  law, 
without  submitting  the  issue  to  the  jury. 

The  case  does  not  come  up  on  the  two  sep- 
arate appeals  which  we  condemned  in  Ce- 
ment CJo.  V.  PhlUipe,  182  N.  C.  440,  109  S.  E. 
257,  citing  Joyner  v.  Reflector  Co.,  176  N.  C. 
277,  97  S.  E.  44,  and  other  cases;  but  the 
court  properly  rendered  a  judgment  upon 
the  whole  case,  and  we  find 

No  error.    . 


(183  N.  C.  58) 

EDWARDS  V.  NASH  COUNTY  BOARD  OF 
COM'RS.     (No.  61.) 

(Supreme  Court  of  North  Carolina.    Feb.  22, 

1922.) 

I.  Statutes  ^s>268«-Taxation  ^=:»36— Retro- 
spective laws  curing  defects  In  acts  done,  etc., 
valid  where  Legislature  originally  had  au- 
thority; Legislature  may  validate  unauthor- 
ized assessment  of  taxes. 

A  retrospective  law  curing  defects  in  acts 
that  have  been  done,  or  authorizing  or  con- 
firming the  exercise  of  powers,  is  valid  in  those 
cases  in  which  the  Legislature  originally  had 
authority  to  confer  the.  power  or  to  authorize 


the  act,  and  hence  Act  Special  Session  1921, 
H.  B.  92,  S.  B.  735,  validating  an  unauthorized 
assessment  of  taxes  to  be  used  in  the  construc- 
tion of  state  or  national  highways,  did  not  vio- 
late any  organic  law. 

2.  Statutes  ^=»  15— Substitute  bill  not  new  or» 
requiring  to  be  read  three  times. 

A  substitute  bill  is  not  a  new  bill,  and* 
original  bill  having  been  read  in  the  House 
twice,  only  one  more  reading  was  necessary 
under  Const,  art.  2,  {  14,  and  such  was  true 
of  Pub.  Loc.  Laws  1919,  c.  245. 

3.  Taxation  ^=9498— Injunction  against  levy 
impro|Mrly  sought  against  board  of  com- 
jnissioners  after  books  delivered  to  collector. 

A  taxpayer  was  not  entitled  to  relief  in  an 
action  against  the  county  board  of  commission- 
ers alone  to  enjoin  levy  of  taxes,  where  the 
action  was  brought  four  months  after  the  levy 
had  been  completed  and  two  months  after  tire 
tax  books  had  been  delivered  to  the  collector. 

Appeal  from  Superior  Court,  Nash  Goon- 
ty;  O.  H.  Allen,  Judge. 

Action  by  William  Edwards  against  Nash 
County  Board  of  Commissioners.  From  a 
Judgment  dissolving  an  injunction,  plaintiff 
appeals.    Affirmed. 

Civil  action  permanently  to  enjoin  defend- 
ant from  levying  road  tax  in  Nash  county, 
and  from  increasing  road  tax  in  Manning's 
township  in  said  county.  On  December  1, 
1921,  a  temporary  restraining  order  was 
granted,  and  on  December  20  it  was  dissolv- 
ed. Plaintiff  appealed.  There  were  two  al- 
leged causes  of  action: 

(1)  Plaintiff  contends  that  in  1921  defend- 
ant levied  a  tax  of  10  cents  on  each  $100  in 
value  of  property  in  Nash  county,  which  was 
unconstitutional,  for  the  reason  that  P.  L.  L. 
1919,  c  496,  under  which  the  levy  was  made, 
did  not  authorize  the  defendant  to  levy  this 
tax  after  1920.  The  defendant  contends  that 
the  levy  of  1921  was  validated  by  the  Gen- 
eral Assembly  at  the  [fecial  session  of  1921. 
H.  B.  92,  S.  B.  735.  The  plaintiff  insists  that 
the  act  of  1921  is  Inoperative  l^ecause  the 
General  Assembly  could  not  "validate  a  nul- 
lity.'' 

(2)  The  plaintiff  contends,  in  the  second 
place,  that  in  Manning's  township  the  de- 
fendant levied  a  tax  in  excess  of  the  author- 
ity granted  by  P.  L.  L.  1913,  c.  220.  The 
defendant  says  that  the  increased  rate  was 
authorized  by  P.  L.  L.  1919,  c.  245;  and 
plaintiff  insists  that  the  latter  act  was  not 
passed  in  accordance  with  article  2,  |  14,  of 
the  Constitution.  This  statement  is  suffi- 
cient to  show  the  contentions  of  the  parties. 

W.  M.  Person,  of  Louisburg,  for  appellant 
F.  S.  SpruiU,  of  Rocky  Mount,  for  appel« 
lee. 

ADAMS,  J.  [1]  The  appeal  involves  the 
legal  integrity  or  soundness  of  the  two  prop- 
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ositions  on  which  the  plaintiff  relies.  The 
first  Is  this:  Whatever  the  legislative  intent 
may  have  been,  the  act  passed  by  the  Gener- 
al Assembly  at  the  special  session  of  1921 
is  not  legally  sufficient  to  validate  the  levy 
which  was  made  by  the  defendant  for  that 
year  by  virtue  of  chapter  496  of  the  Public 
Local  Laws  of  1919.  And  the  second:  The 
act  (P.  L.  L.  1919,  c.  245)  amending  chapter 
220  of  the  Public  Local  Laws  of  1913  was 
not  passed  as  required  by  article  2,  §  14,  of 
the  Constitution  of  North  Carolina.  We  are 
of  opinion  that  neither  proposition  can  be 
maintained. 

Chapter  496,  §  3,  of  the  Public  Local  Laws 
of  1919  authorized  the  defendant,  In  certain 
contingencies  which  are  not  material  here, 
to  levy  for  co-operation  in  the  construction 
of  state  or  national  highways  in  the  county 
a  special  tax  for  the  years  1919  and  1920; 
and  the  defendant,  under  the  impression  that 
the  act  provided  for  a  permanent  fund,  in 
July,  1921,  levied  the  tax  referred  to.  For 
the  purpose  of  curing  the  defect  and  ratify- 
ing the  levy,  the  General  Assembly,  at  the 
special  session  of  1921,  passed  an  act,  the 
title  of  which  Is  "An  act  to  amend  and  sup- 
plement chapter  496  of  the  Public  Local 
Laws  of  1919,  and  to  ratify  and  validate  the 
action  of  the  county  commissioners  of  Nash 
county  in  levying  a  tax  thereunder  for  the 
public  roads  of  said  county."  Section  3  pro- 
vided that  the  action  of  the  defendant  In 
levying  a  tax  of  10  cents  on  the  $100  valua- 
tion of  property  and  of  30  cents  on  each  tax- 
able poll  for  the  year  1921,  in  pursuance 
of  the  provisions  of  chapter  496  and  for 
the  purpose  therein  expressed  as  amended, 
should  in  all  respects  be  approved,  ratified, 
and  validated.  The  plaintiff  contends  that, 
since  the  defendant  had  no  authority  to 
make  the  levy  at  the  time,  the  act  of  1921  Is 
only  an  ineffective  effort  to  impart  vital 
force  to  a  levy  that  was  utterly  void.    But  I  ^^^^  ^"^^^  entered  in  the  Journal.    The  bill 


Com'rs,  76  N.  C.  489;  Leak  v.  Gay,  107  N. 
C.  479,  12  S.  E.  312;  Springs  v.  Scott,  132 
N.  C.  549,  44  S.  B,  116;  Anderson  v.  Wil- 
kins,  142  N.  O.  159,  55  S.  E.  272 ;  9  L.  R.  A. 
(N.  S.)  1145 ;  Wharton  v.  Greensboro,  149  N. 
C.  63,  62  S.  E.  740;  Highway  Com.  v.  Webb, 
152  N.  C.  711,  68  S.  E.  211 ;  Ersklne  v.  Nel- 
son, 4  N.  D.  66,  58  N.  W.  348,  27  L.  R.  A. 
696,  and  note;  Bulkeley  v.  Williams,  68 
Conn.  131,  35  Atl.  24,  421,  48  L.  R.  A.  465, 
and  note  page  476 ;   12  C.  J.  955,  1095. 

[2]  In  the  second  proposition  the  plaintiff 
assails  the  constitutionality  of  chapter  245 
of  the  Public  Local  Laws  of  1919. 

"No  law  shall  be  passed  to  raise  money  on 
the  credit  of  the  state,  or  to  pledge  the  faith 
of  the  state,  directly  or  indirectly,  for  the  pay- 
ment of  any  debt,  or  to  impose  any  tax  upon 
the  people  of  the  state,  or  allow  the  counties, 
cities  or  towns  to  do  so,  unless  the  bill  for  the 
purpose  shall  have  been  read  three  several 
times  in  each  house  of  the  general  assembly 
and  passed  three  several  readings,  which  read- 
ings shall  have  been  on  three  different  days,  and 
agreed  to  by  each  house  respectively,  and  un- 
less the  yeas  and  nays  on  the  second  and  third 
readings  of  the  bill  shall  have  been  entered 
on  the  journal."    Const,  art.  2,  §  14. 

-  Against  the  constitutionality  of  the  act  re- 
ferred to  the  plaintiff  urges  his  contention 
that  the  bill  did  not  pass  the  three  several 
readings  on  three  different  days.  This  bill 
(H.  B.  92)  was  Introduced  in  the  House  of 
Representatives  on  January  16,  1919,  and  re- 
ferred to  the  appropriate  committee ;  and  on 
February  19  the  committee  reported  the  bill 
unfavorably,  and  recommended  the  adoption 
of  a  substitute.  On  February  20  H.  B.  92 
was  reached  on  the  calendar,  and  **the  sub- 
stitute was  adopted  and  the  bill  passed  its 
second  reading."  On  the  day  following  "the 
substitute  for  H.  B.  92  passed  Its  third 
reading."     On   each  reading  the  yeas  and 


the  authorities  apparently  are  uniform  in 
holding  that,  where  there  Is  no  attempt  to 
legalize  prior  litigation,  or  a  prior  Invalid 
seizure  or  sale  of  property,  or  to  interfere 
with  vested  rights,  a  statute  enacted  to  con- 
firm or  validate  a  defective  assessment  of 
taxes  is  not  in  violation  of  the  organic  law 
and  is  therefore  effective  for  the  purpose  In- 
tended. This  conclusion  rests  upon  the  rec- 
ognized and  accepted  doctrine  that  a  retro- 
spective law  curing  defects  in-  acts  that  have 
been  done,  or  authorizing  or  confirming  the 
exercise  of  powers.  Is  valid  in  those  cases 
in  which  the  legislature  originally  had  au- 
thority to  confer  the  power  or  to  authorize 
the  act.  The  General  Assembly  unquestion- 
ably had  original  authority  to  confer  the 
right  to  levy  a  tax  for  the  year  1921,  in  like 
manner  as  it  had  done  for  the  two  preceding 
years.  It  may  be  noted  that  there  is  no  sug- 
gestion that  chapter  496,  heretofore  referred 
to,  was  not  passed  in  strict  compliance  with 
article  2,  |  14,  of  the  Constitution.    Belo  y. 


or  substitute  was  then  sent  to  the  Senate 
and  passed  by  that  body  in  conformity  with 
the  constitutional  requirements;  and  on 
March  3  it  was  signed  by  the  presiding  offi- 
cer of  each  house.  It  may  now  be  observed 
that  the  plaintiiTs  specific  and  dominant  ob- 
jection is  that  when  H.  B.  92  was  tabled  the 
substitute  became  an  entirely  new  bill,  that 
the  adoption  of  the  substitute  was  Its  first 
reading,  and  that  the  first  and  the  second 
reading  of  the  new  bill  occurred  on  the  same 
day.  We  need  not  travel  abroad  in  search 
of  precedent  to  show  that  this  position  can- 
not be  sustained.  In  Brown  v.  Com'rs,  173 
N.  C.  599,  92  S.  E.  502,  it  appears  that  the 
bill  which  was  there  under  discussion  passed 
the  first  reading  in  the  House  of  Representa- 
tives, and  was  referred  to  a  committee  who 
reported  a  substitute  for  the  original  meas- 
ure.   Brown,  J.,  said: 

'"The  •substitute  was  only  an  amendment  to 
the  original  bill,  which  had  already  passed  first 
reading  on  January  22.     Consequently,  wbec 
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the  substitute  passed  second  and  third  readings 
on  different  days  and  the  ayes  and  noes  were 
duly  entered  on  both  said  readings  the  re- 
quirements of  article  2,  §  14,  of  the  Constitu- 
tion were  duly  complied  with." 

And  in  25  R.  C.  L.  880,  it  is  said: 

"Even  a  substitute  bill  which  is  so  germane 
to  the  original  bill  as  to  be  a  proper  substitute 
need  not  be  read  three  times." 

[3]  In  this  action  the  only  defendant  is 
the  board  of  commissioners.  The  plaintiff 
sought  to  enjoin  the  levy  of  taxes  fonr 
months  after  the  levy  had  been  completed 
and  two  months  after  the  tax  books  had  been 
delivered  to  the  collector.  Harrison  v.  Bry- 
an, 148  N.  0.  315,  62  S.  E.  305;  Moore  v. 
Monument  Co.,  166  N.  C.  211,  81  S.  E.  170 ; 
Kilpatrick  v.  Harvey,  170  N.  C.  668,  86  S.  B. 
596. 

There  is  no  phase  of  the  record  which  en- 
titles plaintiff  to  an  injunction,  and  accord- 
ingly the  judgment  is  affirmed. 

Affirmed. 


(1S3  X.  C.  46) 

HARDIN    V.   DAVIS.      (No.   585.) 

m 

(Supreme  Court  of  North  Carolina.    Feb.  22, 

1922.) 

1.  Seduotlon   ^=»5— Promise  of    marriage  not 
eesential  in  oivll  action. 

While  a  promise  of  marriage  is  necessary 
to  be  shown  in  a  criminal  indictment  for  se- 
duction under  C.  a  §  4339,  yet  such  promise 
is  sot  one  of  the  essential  elements  fn  civil 
action  for  damages,  and  intercourse  induced 
by  persuasion,  deception,  enticement,  or  other 
artifice  will  suffice,  though  the  mere  proof  of 
intercourse,  and  no  more,  is  not  sufficient  to 
warrant  a  recovery. 

2.  Seduction  ^=s>9— Reformed   woman  entitled 
to  damages. 

An  unchaste  woman  who  reformed  prior  to 
her  seduction  is  entitled  to  damages,  her  pre- 
vious unchastity  only  affecting  the  measure  of 
damages. 

3.  Seduotlon   <@=9 1 7— Recovery    may   be   based 
upon  unsupported  testimony  of  woman. 

A  verdict  for  damages  for  seduction  may  be 
based  upon  unsupported  testimony  of  the  wo- 
man, the  defendant  not  being  charged  with  a 
criminal  offense  under  C.  S.  §  4339. 

Appeal  from  Superior  Court,  Cherokee 
Ck)unty;  Webb,  Judge. 

Action  by  Annie  C.  Hardin  against  F.  L. 
Davis.  Judgment  for  defendant,  and  plain- 
tiff appeals.    New  trial. 

The  evidence  of  the  plaintiff  tended  to 
show  that  the  defendant,  then  a  man  26 
years  of  age,  began  to  show  plaintiff  atten- 
tions and  keep  company  with  her  in  the 
year  1913,  when  the  plaintiff  was  a  mere 
child  not  yet  15  years  old.    These  attentions 


were  kept  up  by  the  defendant  continuously 
until  the  year  1916,  when  the  defendant  se- 
duced the  plaintiff  and  procured  her  to  have 
^exual  intercourse  with  him,  which  acts  of 
intercourse  were  kept  up  from  time  to  time 
and  as  a  result  of  which  the  plaintiff  gave 
birth  to  a  child.  Plaintiff  testified  that 
she  had  never  had  intercourse  with  any  one 
except  the  defendant.  This  was  all  denied 
by  the  defendant. 

There  was  further  evidence  on  t)ehalf  of 
the  defendant  tending  to  show  that  the 
plaintiff  was  a  woman  of  bad  character  and 
of  lewd  and  lascivious  habits. 

From  a  verdict  and  Judgment  In  favor  of 
the  defendant,  plaintiff  appealed  assigning 
error. 

J.  D.  Malonee  and  J.  N.  Moody,  both  of 
Murphy,  for  appellant. 

Martin,  Rollins  &  Wright,  of  Asheville,  and 
M.  W.  Bell,  of  Murphy,  for  appellee. 

STACY,  J.  [1]  This  was  a  dvii  action  to 
recover  damages  for  an  alleged  wrongful, 
but  not  nec^sarily  criminal,  seduction.  His 
honor  charged  the  jury  that,  before  the 
plaintiff  could  recover,  it  would  be  necessary 
for  her  to  show  that  the  acts  complained  of 
were  brought  about  and  procured  under  a 
promise  of  marriage  In  this  we  think  there 
was  error.  While  a  promise  of  marriage  la 
quite  often  one  of  the  means  employed  by 
the  seducer  to  accomplish  his  purpose,  and 
necessary  to  be  shown  on  a  crimioal  indict-, 
ment  (C-  S.  §  4339 ;  State  v.  OUne,  170  N.  C. 
751,  87  S.  B.  106),  yet  such  a  promise  is  not 
one  of  the  essential  elements  in  a  civil  ac- 
tion for  damages  (Ireland  v.  Emmerson,  93 
Ind.  1,  47  Am.  Rep.  364;  Bradshaw  v.  Jones* 
103  Tenn.  331,  52  S.  W.  1072,  76  Am.  St. 
Rep.  655;  Hood  v.  Sud4erth,  111  N.  O.  215, 
16  S.  E.  397).  Intercourse  induced  by  decei>- 
tion,  enticement,  or  other  artifice  will  suffice ; 
for  of  such  is  the  essence  of  the  Injury.  24 
R.  O.  li.  734;  35  Cyc.  1309.  But  the  mere 
proof  of  intercourse,  and  no  more.  Is  not 
sufficient  to  warrant  a  recovery.  Volenti  non 
fit  injuria.  Patterson  v.  Hayden,  17  Or.  238, 
21  Pac.  129,  3  L.  R.  A.  529,  11  Am.  St  Rep. 
822. 

[2]  There  was  a  further  charge  to  the  ef- 
fect that  the  plaintiff  must  have  been  an 
innocent  and  virtuous  woman  at  the  time 
of  the  seduction.  The  instruction  with  re- 
spect to  her  present  virtue  and  chastltj', 
we  apprehend,  was  correct  (Greenman  v. 
O'Riley,  144  Mich.  534,  108  N.  W,  421,  115 
Am.  St.  Rep.  466);  but  the  requirement  of 
innocence  In  the  sense  of  absolute  freedom 
from  intercourse  at  any  time  prior  thereto 
(State  V.  Ferguson,  107  N.  C.  841,  12  S.  E. 
574),  was  more  than  the  law  imi)oses  in  an 
action  of  this  kind.  A  woman  may  become 
unchaste  and  then  reform  and  thereafter 
"tread  the  straight  and  narrow  path*'  and 
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lead  an  npiigbt  life.  She  tbereupon  re- 
gains her  virtue  and  may  also  become  an 
Innocent  woman  In  the  eyes  of  the  law  and 
in  the  sense  these  words  are  used  in  legal 
parlance.  State  y.  Johnson,  100  S.  B.  780, 
and  oases  there  cited.  If  she  then  be  se- 
dnced,  there  would  seem  to  be  no  valid  rea- 
son for  denying  her  the  right  to  sue  for  dam- 
agea  E^ranklin  v.  McOorkle,  16  JjOfi  (Tenn.) 
«09,  1  S.  W.  250,  57  Am.  Rep.  244.  But  her 
reformation  must  have  taken  place  prior 
to  the  alleged  seduction,  in  which  event  her 
previous  unchastlty  would  effect  only  the 
measure  of  damages.  Smith  v.  Milbum,  17 
Iowa,  dO.  As  to  whether  reformation  would 
be  necessary  where  a  father  sues  for  the 
seduction  of  his  minor  child  is  not  decided 
here,  nor  are  we  presently  concerned  with 
the  requisites  of  such  a  suit  For  informa* 
tion,  however,  see  24  R.  C.  L.  735,  and  35 
Cyc.  1304. 

[3]  There  was  also  an  additional  charge 
to  the  effect  that  the  unsupported  testimony 
of  the  woman,  would  not  he  sufficient  to  war- 
rant a  verdict  In  her  favor.  This,  we  think, 
was  prejudicial  to  the  plaintiff's  cause.  In 
a  civil  action  of  this  kind  the  weight  of 
the  evidence  and  the  crcfdibility  of  the  wit- 
nesses rest  entirely  with  the  jury.  Shell  v. 
Roseman,  155  N.  O.  90.  71  S.  E.  86.  The 
defendant  is  not  charged  with  a  criminal  of* 
fen  Re  under  O.  S.  S  4339 ;  but  his  bonor  seems 
to  have  tried  the  case  upon  the  theory  of  a 
.  criminal  prosecution.  The  plaintiff,  how- 
ever, has  elected  to  sue  in  tort. 

For  the  reasons  assigned,  the  cause  must 
be  remanded  for  another  trial. 

New  trial.  • 


(183.  N.  c.  24) 
JOHNSON  V.  YATES  et  at.     (No.  251.) 

(Supreme  Court  of  North  Carolina.    Feb.  22, 

1922.) 

Chattel  mortgages  ^==>I38(I)— Lion  of  auto 
repairer  superior  to  mortgage  lion. 
Under  C.  S.  §  2435,  a  meciianic  making 
repairs  on  an  automobile  and  retaining  the 
same  in  possession  has  a  lien  superior  to  an 
existing  mortgage  lien,  where  the  repairs  are 
made  at  the  instance  of  a  mortgagor  in  legal 
possession. 

Clark,  O.  J.,  dissenting. 

Appeal  from  Superior  Ck)urt,  Wake  Coun- 
ty;  Bond,  Judge. 

Action  by  H.  H.  Johnson  against  T.  B. 
Yates  and  others,  copartners,  doing  business 
under  the  name  of  the  Auto  Repair  &  Weld- 
ing Company.  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed. 

The  frllowlng  are  the  facts  submitted: 

"(1)  Plaintiff  is  and  was  at  the  time  this 
controversy   arose   a    citizen   and   resident   of 
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Franklin  county,  N.  C,  and  defendants  were 
at  said  time  and  are  dtizens  and  residents  of 
Wake  county,  N.  C,  and  engaged  as  a  part- 
nership in  business  as  mechanids  and  artisans 
in  expert  automobile  repairing  under  the  name 
of  Auto  Repair  &  Welding  Company,  with  their 
place  of  business  in  Raleigh,  N.  C. 

"(2)  On  or  about  May  22, 1920,  plaintiff  sold 
one  J.  W.  Stewart,  a  Liberty  Six  automobile, 
motor  No.  7K27580,  model  1919,  taking  from 
said  Stewart  a  chattel  mortgage  and  note  in 
the  sum  of  $500  as  balance  purchase  money 
for  said  automobile. 

"(3)  The  chattel  mortgage,  a  copy  of  which 
is  attached  hereto  and  made  part  of  this  agree- 
ment, was  duly  recorded  on  May  22,  1920,  in 
Book  323,  page  323,  in  the  registry  of  Frank- 
lin county. 

"(4)  Various  payments  have  been  made  on 
said  note  by  J.  W.  Stewart,  and  the  balance 
now  due  and  unpaid  is  $117. 

"(5)  On  December  3,  1920,  subsequent  to  the 
recording  of  said  chattel  mortgage  and  note,  J. 
W.  Stewart,  without  the  actual  knowledge  and 
without  the  actual  consent  of  plaintiff,  and 
without  notifying  plaintiff,  drove  the  said  auto- 
mobile to  the  shop  of  defendants  in  Raleigh, 
Wake  county,  N,  C,  and  at  the  request  of  said 
Stewart,  certain  repairs  were  made  on  said 
automobile  by  defendants,  which  increased  the 
value  thereof,  and  a  just  and  reasonable  charge 
for  the  work  done  and  material  furnished  in 
making  said  repairs  is  $460.55.  and  bill  for 
said  amount  was  rendered  to  J.  W.  Stewart, 
and  not  paid  by  him  within  more  than  90  days 
after  the  repairs  were  made,  and  said  bill  has 
never  been  paid. 

"(6)  That  at  the  time  said  repairs  were 
made,  defendants  had  no  actual  knowledge  of 
the  existence  of  the  mortgage  from  J.  W.  Stew- 
art to  plaintiff,  and  had  no  actual  knowledge 
of  an  indebtedness  of  said  Stewart  to  plaintiff. 

"(7)  That  at  the  time  of  making  said  mort- 
gage and  at  the  time  of  the  driving  of  said 
automobile  to  the  shop  of  defendants  in  Ral- 
eigh, J.  W.  Stewart  was  a  resident  of  Frank- 
lin county,  N.  C. 

"(S)  The  repairs  to  said  automobile  were 
made  by  the  defendants  without  actual  knowl- 
edge or  actual  consent  of  plaintiff. 

"(9)  At  the  time  said  repairs  were  made,  J. 
W.  Stewart  was  in  possession  of  said  automo- 
bile as  mortgagor  under  the  mortgage  held 
by  plaintiff  as  mortgagee,  and  said  Stewart  had 
been  in  possession  of  said  automobile  at  all 
times  since  the  execution  of  said  mortgage, 
and  was  using  and  driving  same  with  the 
knowledge  and  without  objection  on  the  part 
of  the  mortgagee. 

"(10)  That  after  the  repairs  were  made,  and 
as  soon  as  plaintiff  ascertained  that  said  auto- 
mobile was  in  possession  of  the  defendants,  he 
made  demand  for  the  possession  of  same  for 
the  purpose  of  foreclosing  his  mortgage  and 
thereby  collecting  the  balance  due  on  the  note 
of  J.  W.  Stewart,  but  defendants  refused,  and 
still  refuse,  to  deliver  the  automobile  to  plain- 
tiff, claiming  the  right  to  hold  said  automobile 
and  sell  it  under  the  provisions  of  section  2435 
of  Consolidated  Statutes,  and  apply  the  pro- 
ceeds to  the  payment  of  their  bill  for  repairs 
ahead  of  plaintiff's  claim  for  balance  due  on 
the  note  of  J.  W.  Stewart  secured  by  mortgage. 
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"(11)  Plaintilf  claims  the  right  to  the  pos- 
session of  said  automobile  under  his  mortgage 
and  the  right  to  sell  same  under  the  mortgage 
and  apply  the  proceeds  to  the  satisfaction  of 
balance  due  on  note  of  J.  W.  Stewart  ahead 
of  payment  of  the  bill  of  defendants  for  repairs. 

'*(12)  That  said  automobile  is  now  in  pos- 
session of  defendants  and  has  at  all  times  been 
in  their  possession  since  it  was  first  left  at 
their  shop  by  J.  W.  Stewart  to  be  repaired. 

"(13)  That  the  purpose  of  the  submission  of 
this  controversy  is  to  determine  whether  the 
plaintiff  by  virtue  of  his  nH>rtgage  is  entitled  to 
the  possession  of  said  automobile,  and  has  right 
to  sell  same  under  said  mortgage  and  apply  the 
proceeds  of  sale  first  to  the  satisfaction  of 
balance  due  on  note  of  J.  W.  Stewart,  or 
whether  the  defendants  have  the  right  to  retain 
possession  of  said  automobile  and  sell  same 
under  the  provisions  of  section  2435  of  Con- 
solidated Statutes  and  apply  the  proceeds  first 
to  the  payment  of  the  charge  of  defendants  for 
repairs. 

''Submitted  by  consent  of  plaintiff  and  de- 
fendants." 

Upon  the  facts  judgment  was  entered  for 
plaintiff,  and  defendants  excepted  and  ap- 
pealed. 

Murray  Allen,  of  Raleigh,  for  appellants. 
Wm.  H.  &  Thos.  W.  Ruffln,  of  Louisburg, 
for  appellee. 

HOKE,  J.  Section  2435  of  the  Consoli- 
dated Statutes  provides  as  follows: 

"Any  mechanic  or  artisan  who  makes,  alters 
or  repairs  any  article  of  personal  property  at 
the  request  of  the  owner  or  legal  possessor  of 
such  property  has  a  lien  on  such  property  so 
made,  altered  or  repaired  for  his  just  and  rea- 
sonable charge  for  his  work  done  and  material 
furnished,  and  may  hold  and  retain  possession 
of  the  same  until  such  just  and  reasonable 
charges  are  paid;  and  if  not  paid  for  within 
thirty  days,  if  it  does  not  exceed  fifty  dollars, 
or  within  ninety  days  if  over  fifty  dollars,  aft- 
er the  work  was  done,  such  mechanic  or  arti- 
san may  proceed  to  sell  the  property  so  made, 
altered  or  repaired  at  public  auction,  by  giving 
two  weeks  public  notice  of  such  sale  by  ad- 
vertising in  some  newspaper  in  the  county  in 
which  the  work  may  have  been  done,  or  if 
there  is  no  such  newspaper,  then  by  posting  up 
notice  of  such  sale  in  three  of  the  most  public 
places  in  the  county,  town  or  city  in  which 
the  work  was  done,  and  the  proceeds  of  the 
said  sale  shall  be  applied  first  to  the  discbarge 
of  the  said  lien  and  the  expenses  and  cost  of 
keeping  and  selling  such  property,  and  the 
remainder,  if  any,  shall  be  paid  over  to  the 
owner  thereof." 

This  statute  passed  In  the  valid  exercise 
of  the  police  powers  of  government  is  appli- 
cable to  any  and  all  contracts  by  mortgage 
or  otherwise  subsequently  made  and  entered 
into  and  aflTects  their  interpretation  to  the 
extent  that  its  provisions  are  pertinent. 
House  V.  Parker,  181  N.  C.  40,  106  S. 
E.  137;  White  v.  Kincaid,  149  N.  C.  415. 
63  S.  E.  109.  23  L.  R.  A.  (N.  S.)  1177.  128 
Am.  St  Rep.  663;  Brine  y.  Insurance  Co., 


r96  U.  S.  627,  24  L.  Ed.  858;  Blsliop  on  Con- 
tracts, i  437.    In  its  eifect  and  purpose  the 
law  is  In  affirmance  of  the  common-law  lien 
given  to  artisans  who  have  altered  or  re- 
paired articles  of  personal  property  and  are 
in  possession  of  same,  with  the  superadded 
right  of  foreclosure  by  sale  in  order  to  make 
the   lien  effective,   and   from  a   perusal   of 
the  terms  it  clearly  appears  that  where  such 
a  claim  is  allowed  to  prevail  it  is,  and  is  In- 
tended to  be,  a  primary  lien  superior  to  that 
by  an  existent  mortgage  or  others.    The  stat- 
ute providing  that  the  mechanic  or  artisan 
may  hold  and  retain  possession  till  his  rea- 
Honable  cost  and  charges  are  paid,  and  the 
power  of  foreclosure  conferred  being  by  sale 
of  "the  property'*  itself  and  not  of  any  spe- 
cial interest  therein.     A  further  considers* 
tion   of   the  statute'  will   disclose  that  the 
lien  provided  for  can  only  arise  when  the 
alterations  or  repairs  are  made,  at  the  in- 
stance of  the  owner  or  legal  possessor  of  the 
property.     And  from  the  meaning  and  pur- 
pose of  the  statute  and  under  the  authorita- 
tive and  better  considered  decisions  dealing 
with  the  subject,  both  in  the  application  of 
the  common-law  principles  involved  and  in 
the  construction  of  statutes  of  similar  im- 
port, these  terms  must  be  understood  and  in- 
terpreted to  include  all  owners  of  the  prop- 
erty and  all  persons  in  possession  and  use  of 
same  with  the  knowledge  and  assent  of  the 
owner  and  under  circumstances  giving  ex- 
press or  implied  authority  from  him  to  have 
tyuch  reasonable  and  necessary  repairs  made 
as  may  be  required  in  the  use  of  the  prop- 
erty  contemplated   by   the    parties.      Smith 
Auto  Ca  V.  Kaestner,  164  Wis.  205,  159  N. 
W.   738;   Mortgage  Securities  Co.  v.   Pfaff- 
mann,  177  Cal.  109,  169  Pac.  1033,  L.  R.  A. 
191SD,  118;  Reeves  &  Co.  v.  Russell,  28  N. 
r>.  265,  148  N.  W,  654.  K  R.  A.  1915D,  1149 ; 
Watts,  Trustee,   ▼.   Sweeney,  127  Ind.   110, 
26  N.  E.  680,  22  Am.  St.  Rep.  615 ;  Broom  & 
Son  V.  Dale  &  Sons.  109  Miss.  52,  67  South. 
659,  L.  R.  A.  1915D,  1146 ;  Case  v.  Allen.  21 
Kan.  217,  30  Am.  Rep.  425;  Drummond  Car- 
riage  Co.   v.   Mills,  54   Neb.  417,  74    N.    W. 
966,  40  L.  R.  A.  761.  69  Am.  St.  Rep.  719; 
Hammond  v.  Danielson,  126  Mass.  294 ;  Rup- 
l)ert  V.  Zang,  73  N.  J.  Law,  216,  62  Atl.  998 ; 
City  Nat.  Bonk  v.  Laughlin  (Tex.  Civ.  App.) 
210  S.  W.  617 ;  Williams  et  al.  v.  Allsup  (10 
C.  B.)  140  Eng.  Reprint,  p.  614;  1  Jones  on 
Liens,  §  744;  6  C.  J.  p.  1138.     In  illustra- 
tion and  support  of  the  position  as  it  pre- 
vailed at  common  law  in  case  where  a  dray 
wagon  under  a  duly  registered  valid  mort- 
gage was  left  with  the  mortgagor  for  use  in 
the  latter*8  business,  and  the  same  was  re- 
paired at  the  instance  of  the  mortgagor  on 
a  question  of  priority  of  the  mechanic's  lien, 
it  was  held  that,  where  a  mortgagee  permits 
the  mortgagor  of  chattels  to  retain  anU  use 
them,  authority  is  impliedly  conferred  upon 
the   mortgagor    to   have   necessary    repairs 
done  on  the  chattels  and  the  lien  of  an  artif- 
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ioer  for  repairs  done  under  employment  of 
the  mortgagor  will  have  priority  over  the 
lien  of  a  mortgage,  although  the  latter  be 
duly  recorded.  And  in  the  case  from  the 
English  court  of  Williams  et  aL  v.  AUsup, 
where  a  mortgagor  in  possession  and  use  of 
a  ship  with  assent  of  the  mortgagee  had 
certain  necessary  repairs  done  thereon,  it 
was  claimed  that  a  certain  statute  had  modi- 
fled  the  common-law  principle  giving  the 
mechanic's  lien  the  preference.  In  reject- 
ing the  position  contended  for  Byles,  Judge, 
speaking  to  the  instant  question,  said: 

"The  mortgagees  have  permitted  the  mort- 
gagor to  be  in  the  uncontrolled  possession  of 
the  vessel;  and  it  should  seem  to  have  been  a 
mortgage  for  an  uncertain  and  undefined  pe- 
riod. Now,  as  it  is  obvious  that  every  ship 
will  from  time  to  time  require  repairs,  it  seems 
but  reasonable,  under  circumstances  like  these, 
to  infer  that  the  mortgagor  had  authority  from 
the  mortgagees  to  cause  such  repairs  as  should 
become  necessary  to  be  done  upon  the  usual 
and  ordinary  terms.  Now,  what  are  the  usual 
and  ordinary  terms?  Why,  that  the  person  by 
whom  the  repairs  are  ordered  should  aloDe  be 
liable  personally,  but  that  the  shipwright  should 
have  a  lien  upon  the  ship  for  the  work  and 
labour  he  has  expended  on  her." 

And  on  statutes  enacted  in  affirmance  and 
extension  of  the  common-law  principle  and 
expressed  in  terms  exactly  or  substantially 
similar  to  the  one  before  us,  in  Broom  v. 
Dale,  109  Miss.,  supra,  the  court  held: 

"Under  Code  1906,  §  3075,  which  is  merely 
declaratory  of  the  common  law,  and  which 
provides,  not  only  that  a  mechanic  may  retain, 
in  his  possession,  any  article  which  he  repairs 
until  the  price  of  his  labor  and  material  fur- 
nished shall  be  paid,  but  also  provides  for  the 
enforcement  of  the  lien,  where  a  mechanic  re- 
paired an  automobile,  the  repairs  being  ordered 
by  the  person  in  possession  who  was  apparent- 
ly authorized  to  contract  for  same.  Such  me- 
chanic has  a  lien  fur  his  labor  which  takes 
precedence  over  the  rights  of  the  vendor  of  the 
machine  who  sold  it,  reserving  title  to  secure 
payment,  but  transferred  the  possession  to  the 
party  ordering  the  repairs.' 
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f  conflict  of  opinion  In  claims  dependent  upon 
the  common-law  principles  alone,  said : 


t» 


And  in  Securities  Co.  v,  PfaflPmann,  177 
Cal.,  supra,  the  court  held: 

"Under  sections  3051  and  3052  of  the  Civil 
Code,  the  possessory  lien  of  the  improver  or 
repairer  of  personal  property  is  superior  to  the 
pre-existing  lien  of  a  chattel  mortgage.'* 

And  in  Smith  v.  Kaestner,  164  Wis.: 

"The  mechanic's  lien  given  by  sec.  3343, 
Stats.,  for  repairs  upon  personal  property  is 
superior  to  the  lien  of  a  duly  filed  prior  mort- 
gage upon  the  property." 

This  was  an  action  of  replevin  by  the  ven- 
dor holding  a  mortgage  for  the  purchase 
price,  which  had  been  left  in  possession  of 
purchaser  for  use,  and  which  had  been  re- 
paired at  her  instance,  Vinje,  Judge,  deliver- 
ing the  opinion,  after  stating  that  there  was 


«o 


In  view  of  the  provisions  of  our  statutes 
we  need  not  consider  the  question  of  the  prior- 
ity of  the  common-law  lien  over  an  antecedent 
mortgage.  Section  3343  expressly  gives  the 
mechanic  a  prior  lien  when  he  has  made  the 
repairs  at  the  request  of  the  owner  or  legal 
possessor  of  the  property,  for  it  says  that  in 
such  case  he  may  retain  possession  of  the 
property  until  his  charges  are  paid.  In  this 
case  the  defendant  [the  purchaser]  was  the  le- 
gal possessor,  and  the  repairs  were  made  at 
her  request.  The  clause  *and  may  retain  pos- 
session of  such  property  until  such  charges  are 
paid'  contains  no  exception  in  favor  of  prior 
lien  claimants,  and  the  court  can  make  none. 
When  the  repairs  are  made  at  the  request  of 
the  owner  or  legal  possessor  of  the  repaired 
property  the  statute  insures  possession  thereof 
in  the  mechanic  till,  his  just  and  reasonable 
charges  are  paid.". 

And  speaking  generally  to  the  question  ol 
priority  in  Jones  on  Liens,  §  744,  the  author 
says: 

*'It  is  certain  that  the  mortgagor  cannot  by 
contract  create  any  lien  which  shall  have  pri- 
ority over  the  mortgage.  But  the  mortgagee's 
authority  for  creating  the  lien  may  be  implied, 
and  the  implication  arises  from  the  mortgagor 
being  allowed  to  remain  in  possession  of  the 
property  and  to  use  it  for  profit.' 


>f 


There  are  cases  apparently  to  the  contrary 
in  some  of  the  other  states,  but  we  do  not 
consider  it  necessary  or  desirable  to  make 
extended  reference  to  these  decisions.  Some 
of  them  proceed  on  the  principle  that  the 
lien  claimed,  not  being  made  dependent  on 
retention  of  possession,  was  entirely  statu- 
tory, and,  as  the  statute  in  terms  established 
no  priority,  the  mortgage  of  prior  registry 
would  hold  its  preference.  This  seems  to  be 
the  position  approved  in  Shaw  v.  Webb,  131 
Tenn.  173,  174  S.  W.  273,  L.  R.  A.  1915D, 
1141,  Ann.  Cas.  1916A,  626.  In  others  inter- 
preting the  common-law  principle  it  has 
been  held  that  the  right  to  incur  the  charges 
claimed  to  the  owner's  prejudice  was  not 
implied  from  the  possession  and  use  al- 
lowed by  the  owner  to  the  person  who 
made  the  contract  for  the  services  ren- 
dered. Thus  in  Storms  v.  Smith,  137 
Mass.  201,  it  was  decided  that  a  claim 
for  storage  of  furniture  incurred  by  the 
mortgagor  in  possession  should  not  prevail* 
as  against  the  mortgage  of  prior  registry; 
the  right  to  incur  such  a  charge  not  being 
implied  from  the  possession  allowed  to  the 
mortgagor.  But  the  same  court  in  Ham- 
mond V.  Danielson,  126  Mass.,  supra,  held 
that  in  case  of  repairs  to  a  hack  the  arti- 
san's lien  had  priority;  it  appearing  that 
the  use  of  the  hack  was  contemplated.  But 
in  none  of  these  cases,  so  far  as  examined, 
was  the  priority  of  the  artisan's  lien  denied^ 
where,  as  in  this  instance,  the  statute  in 
affirmance  of  the  common  law  gives  to  the 
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artisan  the  right  to  retain  the  property  till 
the  reasonable  repairs  are  paid  for,  with 
the  further  right  to  sell  the  property  for 
same,  and  where  the  repairs  In  question  are 
made  at  the  instance  of  the  owner  himself, 
or  legal  possessor,  that  Is,  one  to  whom  the 
owner  has  given  possession,  and  under  cir- 
cumstances clearly  contemplating  that  the 
property  should  be  kept  in  use  by  the  pos- 
sessor, and  the  necessary  and  reasonable  re- 
pairs made.  It  is  clear  that  on  the  facts 
presented  and  on  others  in  like  case  the  ven- 
dor of  an  automobile  taking  a  purchase-mon- 
ey mortgage,  and  who  transfers  the  posses- 
sion to  the  vendee  for  an  Indefinite  period, 
does  so  in  contemplation  that  the  machine 
Is  to  be  used  and  kept  in  use  and  with  the 
implied  authority  to  have  such  reasonable 
and  Just  repairs  made  as  will  be  required 
by  the  purpo^  contemplated.  It  Is  urged 
upon  our  attention  that  on  authority  with 
us,  where  a  vendor  takes  a  purchase-money 
mortgage  which  is  duly  registered,  the  title 
is  considered  as  never  having  passed  to  the 
vendee,  but  that  the  vendor  remains  contin- 
uously the  owner,  and  for  the  purpose  of 
shutting  off  existent  liens  this  is  undoubted- 
ly true.  Furthermore,  It  is  the  recognized 
principle  in  this  jurisdiction  that  a  mort- 
gagee, after  default,  is  regarded  as  the  own- 
er, with  the  right  of  taking  possession  of 
the  property  at  wilL  Hlnson  v.  Smith,  118 
N.  C.  503,  24  S.  E.  541.  But  the  principle 
we  uphold  and  apply  in  this  case  in  not  in 
contravention  of  these  rulings.  Here  the 
statute,  as  stated,  gives  the  prior  lien  for 
repairs  whenever  they  are  made  at  the  in- 
stance of  the  "owner  or  legal  possessor,*' 
and  our  decision  rests  upon  the  position  that 
the  mortgagor  Is  such  legal  possessor,  hav- 
ing implied  authority  from  the  owner,  the 
mortgagee,  to  contract  for  repairs  and  sub- 
ject the  machine  to  the  lien  as  provided. 
Again  we  are  referred  to  various  decisions 
in  this  state  to  the  effect  that  in  order  to 
a  valid  mechanic's  lien  there  must  be  a 
personal  debt  upon  which  it  may  be  based. 
The  cases  where  this  principle  has  been 
upheld  were  those  involving  claims  for  a 
mechanic's  lien  of  real  estate,  coming  under 
other  provisions  of  other  laws  (O.  S.  § 
2433  et  seq.),  as  in  Kearney  v.  Vann,  154 
N.  C.  311,  70  S.  E.  747,  Ann.  Cas.  1912A. 
1189,  and  Weathers  v.  Borders,  124  N.  O. 
613,  32  S.  E.  881,  or  if  against  personalty 
the  property  was  in  the  position  of  fixtures 
and  the  artisan  was  never  in  possession  of 
same.  Thus  in  Baker  v.  Bobbins,  119  N. 
O.  289,  25  S.  E.  876,  the  claimant  had  done 
repairs  on  a  stationary  boiler  used  in  operat- 
ing a  sawmill,  and  was  never  in  possession 
of  the  boiler  within  the  purview  and-  mean- 
ing of  the  statute  we  are  now  considering. 
While  some  of  the  expressions  in  this  opinion 
may  militate  against  the  validity  of  the  de- 
fendant's lien,  a  perusal  of  the  opinion  will 
show  that  it  proceeded  upon  the  theory  that 


the  claimant  was  not  In  possessioii  of  the 
property,  and  had  never  been. 

On  the  facts  set  forth  In  the  case  agreed 
we  are  of  opinion,  and  so  hold,  that  de- 
fendant's claim  for  reasonable  repairs*  made 
at  the  instance  of  the  legal  possessor  and 
under  the  Implied  authority  of  the  mort- 
gagee, has  the  prior  lien,  and  this  will  be 
certified  that  judgment  may  be  entered  and 
enforced  pursuant  to  law. 

Reversed. 

CLARK,  C.  J.  (dissenting).  The  sole  ques- 
tion presented  by  this  appeal  Is  whether  the 
plaintiff,  who  retained  title  to  an  automo- 
bile by  virtue  of  a  chattel  mortgage  executed 
at  the  time  of  the  sale,  for  the  balance  due 
on  the  purchase  money,  which  was  duly  re- 
corded in  the  resident  county  of  the  mort- 
gagor and  mortgagee,  is  entitled  to  priority 
in  the  payment  of  balance  due  on  his  debt 
secured^  by  said  mortgage,  over  the  lien  of  a 
mechanic  for  repairs  on  said  automobile 
made  in  a  coimty  other  than  that  of  the 
mortgagor's  residence,  without  the  know^l- 
edge  or  consent  of  the  mortgagee.  The  trial 
court  rendered  judgment  in  favor  of  the 
mortgagee,  and  the  defendant,  claiming  the 
mechanic's  lien,  appealed. 

Baker  v.  Robbins,  119  N.  0.  289,  25  S.  E. 
876,  is  practically  on  "all  fours"  with  the 
present  case.  In  that  instance  the  mort- 
gagor of  a  sawmill  boiler,  without  the  con- 
sent or  knowledge  of  the  mortgagee,  em- 
ployed the  plaintiff  mechanic  to  repair  the 
boiler.  The  latter  filed  his  lien  for  repairs, 
claiming  priority  over  the  recorded  mort- 
gage.   The  court  held: 

"This  case  falls  under  the  doctrine  laid  down 
by  the  court  in  Hanch  v.  Ripley,  127  Ind.  150, 
where  it  was  held  that  the  lien  of  a  mortgage 
is  superior  to  a  subsequent  lien  created  by 
statute." 

In  Smoak  v.  Sockwell,  152  N.  G.  503,  67 
S.  E.  994,  this  court  held  that  where  a  chat- 
tel mortgage  for  the  purchase  money  of  a 
mule  was  properly  registered  in  the  county 
of  the  mortgagor's  residence,  as  required 
by  Revisal  1905,  I  982  (now  C.  S.  §  3311), 
the  mortgagee  could  recover  the  mule  wher- 
ever found.  The  plaintiff  in  this  case  si- 
multaneously with  the  conveyance  of  the  au- 
mobile  having  taken  a  mortgage,  the  title 
was  never  for  an  Instant  out  of  the  plain- 
tiff. Bunting  V.  Jones,  78  N.  C.  242,  and  the 
numerous  citations  to  that  case  in  3  Anna 
Ed.  There  is  no  rel^'^se  or  waiver  even  al- 
leged against  the  vendor,  who  has  remained 
at  all  times  the  owner  of  the  legal  title  to 
the  property  sold. 

There  is  no  implied  waiver,  from  the  mere 
fact  that  the  purchaser  is  allowed  to  use 
and  operate  the  machine,  of  the  owner's  right 
to  take  possession  of  the  property  on  non- 
payment of  the  balance  due.  The  vendee 
was  not  the  agent  of  the  vendor.    He  was 
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tenant  at  will,  and  had  no  more  right  to 
give  a  Hen  for  reimlrs  thereon  than  to  sell 
it  or  to  mortgage  it.  He  could  not  ''improve 
the  owner  out  of  his  property." 

It  is  true  the  defendant  has  placed  his 
work  upon  the  machine,  but  he  has  acquired 
thereby  a  lien  only  on  the  mortgagor's  in- 
terest thereon.  It  was  exactly  the  case  as 
if  a  party  in  possession  of  a  stolen  or  borrow- 
ed mule  had  placed  him  in  a  livery  stable 
to  board  without  the  knowledge  or  consent 
of  the  owner.  In  such  case  he  would  lose 
his  lien  for  the  feed.  The  defendant  was 
negligent  in  that  he  did  not  make  proper  in- 
quiry as  to  the  ownership,  or  did  not  take 
the  precaution  to  wire  to  the  county  seat  of 
the  owner's  residence.  If  he  did  not  take 
this  trouble,  it  was  his  own  fault 

On  the  other  hand,  the  owner  of  the  ma- 
chine had  his  money  invested  therein,  and 
he  was  guilty  of  no  negligence  whatever. 
He  took  his  mortgage  for  the  purchase  mon- 
ey, and  had  it  recorded  in  the  manner  re- 
quired by  law.  He  had  no  means  by  which 
he  could  prevait  the  mortgagee  tiom  driv- 
ing the  machine  into  another  county,  and 
could  give  no  notice  beyond  the  registration 
of  the  mortgage,  whereas  the  mechanic  could 
and  should  have  ascertained  the  ownership 
before  placing  the  repairs  on  the  machine. 

The  owner  has  done  all  that  the  law  re- 
quired, and  has  a  right  to  recover  the  money 
due  him  on  the  property  to  which  he  still 
holds  the  legal  title  until  the  purchase  mon- 
ey is  paid  in  full.  The  mechanic  has  put 
his  labor  on  the  machine,  but  he  took  no 
care  to  ascertain  beforehand  the  ownership 
of  the  property.  As  between  the  two  claims 
the  owner  has  complied  with  the  law  in 
every  respect,  and  been  negligent  in  nothing, 
and  should  not  lose  his  lien  in  favor  of  the 
subsequently  accruing  claim  for  repairs  to  a 
party  who  was  negligent 

This  doctrine  has  always  been  observed  as 
to  mules  and  other  animals  that  can  be  car- 
ried from  county  to  county,  and  It  is  doubly 
essential  that  it  should  be  enforced  in  the 
case  of  automobiles  which  can  be  moved 
rapidly,  not  only  to  other  counties,  but  to 
other  states  and  as  to  which  the  registra- 
tion plate  gives  a  better  opportunity  to  in- 
quire as  to  the  ownership  of  the  property 
than  could  be  ever  afforded  to  the  owner  of 
a  mule  or  horse,  as  to  which  as  in  Smoak 
V.  Sockwell,  supra,  it  was  held  in  an  opin- 
ion by  Hoke,  J.,  that — 

**The  mortgage  having  been  properly  regis- 
tered according  to  the  statute,  ♦  ♦  •  con- 
stituted a  valid  lien  on  a  mule  wherever  the 
same  was  found." 

The  importance  of  the  priority  claimed 
by  the  defendant  in  this  case  is  clear  from 
the  fact  that  the  amount  of  repairs  claimed 
as  a  lien  by  the  mechanic  is  $460.56  on  an 
automobile  that  cost  $500  originally,  and  the 
assertion  of  the  priority  of  the  lien  for  re- 
pairs will  wipe  out  the  balance  due  on  the 
mortgage  of  $117. 
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Registration  of  the  mortgage  upon  a  prop- 
er probate  is  notice  to  all  the  world  of  the 
existence  thereof  and  the  nature  and  extent 
of  the  charge  created  by  it  Harper  v.  Ed- 
wards, 115  N.  C.  246,  20  S.  B.  392. 

The  laws  of  this  state  recognize  the  priori- 
ty of  a  recorded  mortgage,  and  the  plain- 
tiff should  be  allowed  to  take  possession  of 
the  automobile  and  sell  it  to  satisfy  the  bal- 
ance due  on  his  mortgage.  If  this  is  not 
dcme,  it  would  upset  the  entire  law  of  reg- 
istration so  clearly  understood  and  strictly 
adhered  to  in  this  state.  To  exempt  an 
automobile  from  \his  rule  would  be  In  viola- 
tion of  the  well-settled  doctrine  by  which 
owners  or  mortgagees  can  protect  themselves 
against  subsequently  accruing  claims.  Tlie 
defendant  has  been  careless;  the  plaintiff 
has  strictly  followed  the  law,  and  has  done 
nothing  to  waive  his  rights  in  the  property, 
and  should  be  entitled  to  recover  the  bal- 
ance due, 

(183  N.  C.  671) 

CAROLINA  SALES  CO.  v.  WHITE  & 
WILDER.     (No.  329.) 

(Supreme  Court  of  North  Carolina.     Feb.  22, 

1922.) 

Appeal  from  Superior  Court,  Durham  Coun- 
ty; Devin,  Judge. 

Action  by  the  Carolina  Sales  Company 
against  White  &  Wilder.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

In  the  above  case,  at  June  term  1921,  supe- 
rior court,  Durham  county,  upon  facts  substan- 
tially similar  to  those  presented  in  Johnson  v. 
Yates  et  al.,  110  S.  E.  603,  before  his  honor 
Devin,  Judge,  there  was  judgment  for  defend- 
ants, who  held  the  property  for  repairs  done  at 
the  instance  of  the  purchaser  of  the  automo- 
bile, in  possession  of  and  using  same  with 
assent  of  the  mortgagee. 

W.  G.  Bramham,  of  Durham,  for  appellant. 
Bryant  &  Brogden,  of  Durham,  for  appellees. 

PER  CUHIAM.  For  the  reasons  stated  in 
Johnson  v.  Yates,  supra,  the  Judgment  in  the 
instant  case  is  affirmed. 

Affirmed. 

CLARK,  C.  J.  (dissenting).  This  case  pre- 
sents the  same  point  as  in  Johnson  v.  Yates, 
110  S  .E.  608,  at  this  term,  which  is  whether 
the  vendor,  who  has  secured  the  balance  due 
on  the  purchase  money  for  an  automobile  by  a 
mortgage  duly  registered  in  the  proper  county, 
loses  his  priority  by  the  fact  that  a  mechanic 
in  another  coynty  has  subsequently  placed  re- 
pairs on  the  maphine  without  the  I^nowledge  or 
consent  of  the  mortgagee.  It  is  sufficient  to 
refer  to  what  has  been  said  upon  the  same 
point  in  the  dissenting  opinion  in  Johnson  v. 
Yates,  110  S.  E.  603;  at  this  term.  The  mort- 
gagor is  simply  a  tenant  at  will  to  use  the  ma- 
chine, and  has  no  implied  authority  to  ''improve 
the  owner  out  of  his  property.*' 

The  danger  of  improving  the  owner  out  of  his 
property  is  emphasized  by  the  fact  that  in  this 
case  there  is  a  balance  due  the  vendor  on  his 
mortgage  of  $430,  and  the  lien  asserted  for  r«* 
pairs  is  $177. 
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COOK  V.  CAMP  MFG.  CO.  et  al.     (No.  219.) 

(Supreme  Court  of  North  Carolina.    Feb.  22, 

1922.) 

On  petition  for  rehearing.  Former  opin- 
ion (182  N.  C.  205,  108  S.  E.  730)  adhered  to, 
and  petition  denied. 

J.  O.  Carr  and  Geo.  Rountree*  both  of 
Wilmington,  and  H.  L.  Stevens,  of  Warsaw, 
for  petitioners. 

STACY,  J.  This  was  an  action  brought  by 
the  plaintiff,  an  employee  of  the  defendants, 
or  one  of  them,  to  recover  damages  for  an 
alleged  negligent  injury.  The  defense  is 
that  of  contributory  negligence  and  the  "fel- 
low-servant rule."  There  is  no  other  plea 
of  assumption  of  risk.  Dorsett  v.  Mfg.  Co., 
131  N.  C.  261,  42  S.  E.  612.  Upon  trial  In  the 
superior  court  there  was  a  judgment  as  of 
nonsuit,  at  the  close  of  plaintiff's  evidence, 
which  was  entered  on  the  theory  that  the 
only  negligence  shown  was  that  of  a  fellow 
servant,  involving  no  liability  of  the  master. 
Plaintiff  appealed.  A  new  trial  was  award- 
ed, and  the  judgment  of  nonsuit  reversed  on 
the  ground  that  some  evidence  had  been  of- 
fered tending  to  show  a  dereliction  of  duty 
on  the  part  of  one  or  both  of  the  defendants. 
We  are  now  asked  to  grant  a  rehearing  of 
the  case,  to  the  end  that  our  former  decision 
may  bo  reconsidered,  if  not  overruled. 

The  alpha  and  omega  of  every  case  must 
be  determined  by  the  facts.  What  are  they 
here? 

(1)  The  defendants  (or  at  least  the  Camp 
Manufacturing  Company)  own  and  operate  a 
large  sawmill  and  lumber  manufacturing 
plant  near  the  own  of  Wallace,  N.  C.  Eight 
high-powered  boilers,  with  the  same  number 
of  furnaces,  are  run  and  used  in  connection 
with  said  establishment.  To  a  considerable 
extent  sawdust  is  used  as  fuel  in  feeding 
these  furnaces,  and  the  same  is  conveyed 
from  the  sawdust  pile,  or  dust  house,  by 
means  of  a  dust  chain,  or  conveyor,  which 
Is  operated  by  a  small  engine;  and  this  en- 
gine ia  stationed  in  an  outhouse  or  one  some- 
what apart  from  the  main  buildings  of  the 
plant. 

(2)  PlaintlflP  was  employed  as  chief  engi- 
neer of  the  mill,  and  had  been  working  as 
such  for  about  six  months.  It  was  his  duty 
to  inspect,  examine,  keep  in  repair,  and  care 
for  the  machinery,  including  all  chains,  pul- 
leys, and  engine  equipment.  To  use  his  own 
language: 

"I  was  what  you  might  call  general  repair 
man,  but  I  did  not  operate  or  run  the  machin- 
ery. I  had  authority  to  stop  the  engines  when 
I  wanted  to  make  repairs." 

(3)  The  dust  chain  required  attention,  and 
sometimes  repairs,  on  an  average  of  two  or 
three  times  a  day,  because  of  knots,  slabs. 


etc.,  clogging  and  interfering  with  its  op- 
eration. In  working  on  this  chain  it  was 
necessary  to  stop  the  engine,  by  which  it 
was  run,  and  the  machinery  to  which  it  watf 
attached. 

(4)  Henry  Peterson  was  fireman,  and  look- 
ed after  the  large  boilers.  John  Southei^ 
land  (colored)  was  his  helper  and  dust  cutr 
ter.  The  latter  generally  operated  this  small 
engine  which  ran  the  dust  chain. 

(5)  It  was  also  alleged  that  the  defendants 
'failed  to  furnish  the  plaintiff  with  suffi- 
cient helpers;  and  negligently  and  careless- 
ly failed  to  have  said  engine  properly  man- 
ned and  properly  operated  with  skillful  and 
competent  fireman  and  helper,"  etc  Pigford 
V.  Railroad,  160  N.  C.  93,  75  S.  E.  860.  44 
L.  R.  A.  (N.  S.)  865. 

(6)  In  starting  and  stopping  the  machinery 
in  the  sawmill  proper,  the  defendants  em- 
ployed a  system  of  whistle  signals  in  giving' 
notice  or  warning  to  the  employees  of  such 
operation  of  the  machinery;  but  there  was 
no  such  system  used  in  connection  with 
starting  and  stopping  the  small  engine  which 
ran  the  dust  chain. 

(7)  On  July  13,  1918,  the  plaintiff,  dis- 
covering that  something  was  wrong  with  the 
dust  chain,  stopped  the  small  engine,  and 
told  Peterson  and  Southeriand  (speaking  to' 
both  in  person)  not  to  start  it  again  until  he 
came  out  and  notified  them.  Plaintiff  tbei 
went  to  the  rear  of  the  dust  house,  and,  up- 
on investigation,  found  that  a  lightwood 
knot  had  lodged  in  the  dust  chain.  While 
undertaking  to  remove  this  "kink,"  as  he 
called  it.  John  Southeriand,  without  warning 
and  at  the  direction  of  Henry  Peterson,  start- 
ed the  small  engine,  and  the  plaintiff  was 
caught  in  the  chain  or  conveyor  and  serious- 
ly and  permanently  Injured.  Southeriand 
left  the  small  engine,  after  the  plaintiff  had 
notified  him  not  to  start  it  again  until  he 
came  out,  and  was  away  for  about  25  min- 
utes. Upon  his  return,  Peterson  told  him 
to  start  up  the  engine  and  cut  some  dust. 
Southeriand  asked  if  the  plaintiff  had  gone, 
and  Peterson  replied,  "Yes;  he  has  gone 
out."  Neither  was  in  a  position  to  see  the 
plaintiff  at  this  time,  as  there  was  a  parti- 
tion between  the  dust  house  and  the  engine 
room. 

(8)  There  was  evidence  tending  to  show  an 
established  custom  or  rule  that,  when  the 
plaintiff  had  stopped  an  engine  for  the  pur- 
pose of  repairing  any  part  of  the  machinery, 
it  should  not  be  started  again  until  he  gave 
the  proper  notice.    Plaintiff  testified: 

"When  I  stopped  an  engine,  the  rule  was  that 
it  was  not  to  be  started  until  I  told  them. 
This  particular  engine  was  stopped  running 
maybe  two  or  three  times  a  day.  Some  knots 
or  things  would  get  in  there,  and  I  would  stop 
the  engine  and  go  and  notify  the  men  that  I 
had  stopped  it;  that  was  understood  between 
me  and  the  fireman." 
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Defendants  earnestly  contend  that  this 
was  only  an  understanding  between  the  plain- 
tiff and  the  fireman,  and  not  a  rule  of  the 
company.  But  it  is  alleged  in  the  answer,  as 
a  matter  of  defense,  that  the  plaintiff  "knew 
when  he  went  to  work  on  the  chain  it  was 
his  business  to  notify  all  the  other  em- 
ployees not  to  start  the  engine,  and  that  on 
this  occasion  he  failed  and  neglected  to  no- 
tify Southerland,  or  any  other  employee, 
•  ♦  *  that  he  was  working  on  the  chain, 
and  not  to  start  up  the  engine,  and  his  fail- 
ure so  to  do  was  negligence,  which  proxi- 
matt^ly  contributed  to  his  injury."  Why  this 
allegation,  If  such  duty  were  not  imposed  by 
a  rule  of  the  company?  Obviously  the  de- 
fendants must  have  realized  that  the  plain- 
tiff's position  was  one  of  peril  and  danger, 
or  else  this  plea  of  contributory  negligence 
would  not  have  been  made.  At  any  rate, 
there  was  evidence  from  which  the  Jury  might 
have  found  that  such  was  an  established 
rule  of  the  company.  And  if  it  were  thi 
"business"  of  the  plaintiff  to  give  such  no- 
tice— which  seems  to  have  been  given — does 
it  not  follow  that  the  defendants  owed  a 
corresponding  duty  to  the  plaintiff  to  see 
that  the  notice  was  obeyed? 

"It  is  the  duty  of  the  master  to  use  reason- 
able care  to  see  that  the  rules  adopted  by  him 
for  the  safety  of  his  servants  are  complied 
with;  and,  if  he  fail  to  do  so,  he  will  be  re- 
sponsible for  injuries  resulting^  from  noncom- 
pliance therewith."    26  Cyc.  1159. 

The  defendants  reply  to  this  last  question, 
however,  by  saying  that,  even  if  Souther- 
land  and  Peterson  were  negligent  in  start- 
ing the  engine,  such  was  only  the  negligence 
of  one  or  more  fellow  servants,  and  for 
which  the  defendants  cannot  be  held  liable 
under  the  doctrine  announced  In  Kirk  v. 
Bailroad,  04  N.  C.  625,  65  Am.  Rep.  621. 
Possibly  It  would  be  well  to  observe  that, 
in  the  Kirk  Case,  "it  was  admitted  by  the 
counsel  for  plaintiff,  that  Harris  the  engineer. 
Brown  the  fireman,  Thompson  the  yardmas- 
ter,  and  Smith  [the  negligent  employee],  his 
assistant,  were  fellow  servants  of  the  plain- 
tiff." Furthermore,  the  negligence  of  Smith 
was  the  only  evidence  of  negligence  before 
the  court.  But  in  the  case  at  bar  it  is  not 
admitted  that  Peterson  and  Southerland 
were  fellow  servants  of  the  plaintiff,  with 
respect  to  the  enforcement  and  observance 
of  the  rule  which  had  been  adopted  express- 
ly for  the  plaintiff's  safety  and  protection. 
We  are  not  now  concerned  with  what  their 
status  or  relation  may  have  been  in  regard 
to  other  matters.  Plaintiff  contends  thaf 
Southerland  was  the  alter  ego,  or  vice  prin- 
cipal, of  the  master  in  caring  for  his  safe- 
ty while  in  a  position  of  peril,  especially  as 
no  system  of  signals  had  been  adopted  for 
the  starting  and  stopping  of  this  small  en- 
gine. Plaintiff  says  that  a  reliance  upon 
this  rule  was  his  only  means  of  protection, 
110  S.B.-38 


that  such  was  known  to.  the  defendants,  andf 
that  it  proved  to  be  unsafe  through  no  fault 
of  his.  Herein  lies  one  of  his  allegations 
of  negligence,  and  there  are  others. 

The  rigorous  rule  of  the  fellow-servant 
doctrine,  as  it  once  obtained,  has  been  great- 
ly modified  in  recent  years.  Speaking  to 
this  question.  Brown,  J.,  In  Tanner  v.  Lbr. 
Co.,  140  N.  C.  475,  53  S.  B.  287,  makes  the 
following  pertinent  observation: 

"The  true  rule  now  is  more  humane,  and 
holds  the  master  is  liable  for  negligence  in  re- 
spect to  such  acts  and  duties  as  he  is  required, 
or  assumed,  to  perform,  without  regard  to  the 
rank  or  title  of  the  agent  intrusted  with  their 
performance.  As  to  such  acts,  the  agent  oc- 
cupies the  place  of  the  master  and  he  is  liable 
for  the  manner  in  which  they  are  performed. 
Flake  v.  Railroad.  53  N.  Y.  649;  Crispin  v. 
Bobbitt,  81  N.  Y.  521.  If  the  negligent  act  of 
one  servant  is  done  in  the  discharge  of  some 
positive  duty  which  the  master  owed  to  another 
servant,  then  negligence  in  the  act  upon  the 
part  of  the  servant  is  the  negligence  of  the 
master. 

"This  principle  of  the  law  of  master  and  serv- 
ant is  laid  down  in  many  adjudications.  Rail- 
road V.  Baugh,  149  U.  S.  368;  Railroad  v. 
Seeley,  54  Kan.  21;  Minneapolis  v.  Lunden, 
7  C.  C.  A.  344;  Coal  &  Coke  Co.  v.  Peterson, 
136  Ind.  398;  Justice  v.  Pa.  Co.,  130  Ind.  [321]; 
Hough  V.  Railroad,  100  U.  S.  213.  The  Su- 
preme Court  of  Pennsylvania  thus  expresses  it: 
'Whenever  it  is  sought  to  hold  the  master  lia- 
ble for  the  act  or  neglect  of  his  foreman,  the 
question  to  be  first  considered  is  whether  the 
negligence  complained  of  relates  to  anything 
which  it  was  the  duty  of  the  master  to  do. 
If  it  does,  then  the  master  is  liable,  for  he 
must  see  at  his  peril  that  his  obligations  to 
the  workmen  are  properly  discharged.'  Ross 
V,  Walker,  139  Pa.  42;  Gunter  v.  Granville 
Mfg.  Co.,  18  S.  C.  270." 

In  Nor.  Pac.  R.  Co.  v.  Peterson,  162  U.  S. 
346,  16  Sup.  Ct.  843,  40  L.  Ed.  994,  Mr.  Jus- 
tice Peckham  gives  the  following  full,  clear, 
and  accurate  statement  of  the  law: 

"The  general  rule  is  that  those  entering  into 
the  service  of  a  common  master  become  there- 
by engaged  in  a  common  service  and  are  fellow 
servants,  and,  prima  facie,  the  common  master 
is  not  liable  for  the  negligence  of  one  of  his 
servants  which  has  resulted  in  an  injury  to  a 
fellow  servant.  There  are,  however,  some 
duties  which  a  master  owes,  as  such,  to  a  serv 
ant  entering  his  employment.  He  owes  the 
duty  to  provide  such  servant  with  a  reasonably 
safe  place  to  work,  having  reference  to  the 
character  of  the  employment  in  which  the  serv- 
ant is  engaged.  He  also  owes  the  duty  of  pro- 
viding reasonably  safe  tools,  appliances,  and 
machinery  for  the  accomplishment  of  the  work 
necessary. to  be  done.  He  must  exercise  proper 
diligence  in  the  employment  of  reasonably  safe 
and  competent  men  to  perform  their  respective 
duties,  and  it  has  been  held  in  many  states 
that  the  master  owes  the  further  duty  of  adopt- 
ing and  promulgating  safe  and  proper  rules  for 
the  conduct  of  his  business,  including  the  gov- 
ernment of  the  machinery  and  the  running  of 
trains  on  a  railroad  track.    If  the  master  be 
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neglectful  in  any  of  these  matters  it  is  the  neg- 
lect of  a  duty  which  he  personally  owes  to  his 
employees,  and  if  the  employee  suffer  damage 
on  account  thereof,  the  master  is  liable.  If, 
instead  of  personally  performing  these  obliga- 
tions, the  master  engages  another  to  do  them 
for  him,  he  is  liable  for  the  neglect  of  that  oth- 
er, which,  in  such  case,  is  not  the  neglect  of  a 
fellow  servant,  no  matter  what  his  position 
as  to  other  matters,  but  is  the  neglect  of  the 
master  to  do  those  things  which  it  is  the  duty 
of  the  master  to  perform  as  such 
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Where  the  master  orders  the  Berrant  Into 
a  situation  which  may  become  dangerous  by 
the  starting  of  machinery,  or  the  acts  of 
other  servants,  it  becomes  the  duty  of  the 
master  to  use  reasonable  means  to  guard 
against  such  contingencies.  Cristenelli  v. 
Mining  Co.,  164  Mich.  423,  117  N.  W.  910; 
Comrade  v.  Lbr.  Co.,  44  Wash.  470.  87  Pac. 
517.  In  the  last  case,  just  cited,  it  was  held 
that  an  engineer,  whose  duty  it  was  to  give 
a  warning  by  two  blasts  of  the  whistle  be- 
fore starting  the  machinery  In  a  mill,  so  that 
other  employees  might  remove  themselves 
from  positions  of  danger,  was  not  a  fellow 
servant  of  a  saw  filer,  engaged  in  filing  saws 
daring  the  noon  hour  while  the  machinery 
was  at  rest,  since  the  giving  of  such  warn- 
ing was  one  of  the  nondelegable  duties  of 
the  master,  Grow,  J.,  speaking  for  the  court, 
said: 

"We  are  not  prepared  to  say  that  the  engi- 
neer would,  under  no  circumstances,  be  a  fellow 
servant  of  respondent  and  other  employees  in 
the  mill.  Under  the  facts  here  disclosed,  how- 
ever, we  do  hold  that,  in  the  matter  of  giving 
some  proper  warning  before  starting  the  mill, 
he  was  a  vice  principal  of  the  appellant  and  not 
a  fellow  servant  of  the  respondent.' 
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To  like  effect  Is  the  decision  in  Illinois 
Steel  Co.  V.  Ziemkowskl,  220  111.  324,  77  N. 
B.  190,  4  L.  R.  A.  (N.  S.)  1161,  where  it  was 
held  that  one  charged  with  the  duty  of  giv- 
ing warning  to  the  employees  of  a  steel  mill 
when  a  blast  was  to  be  blown,  in  order  that 
they  might  reach  a  place  of  safety,  is  a  vice 
principal  of  the  master  with  respect  to  the 
duty  of  giving  such  warning. 

"The  line  of  demarcation,**  says  Judge  San- 
bom  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Need- 
ham,  63  Fed.  107.  11  C.  C.  A.  56.  25  L.  R.  A. 
833,  "between  the  absolute  duty  of  the  master 
and  the  duty  of  the  servants  is  the  line  that 
separates  the'  work  of  construction,  prepara- 
tion and  preservation  from  the  work  of  opera- 
tion." 

And  this  is  cited  with  approval  in  Peter- 
son V,  New  York,  etc,  R.  Co.,  77  Conn.  351, 
59  Atl.  502,  and  26  Cyc.  1321. 

In  the  case  at  bar^  it  would  seem  that  the 
work,  in  which  the  plaintiff  was  engaged  at 
the  time  of  his  injury,  was  that  of  preser- 
vation and  repair,  and  not  merely  the  execu- 
tion of  a  minor  detail) of  operation.  How- 
ever, the  character  of  his  work,  even  accord- 
ing to  the  above  standard,  Is  not  to  be  the 


sole    criterion    or    determining   factor,    bat 
this  must  be  considered  in  connection  witli 
that  of  the  other  employees.    Endeavoring  to 
meet  the  position  thus  presented,  the  defend- 
ants say  that   Southerland's  alleged  negli- 
gence, as  well  as  that  of  Peterson's  was  the 
result  of  an  act  or  acts  done,  or  omitted  to 
be  done,  in  the  ordinary  and  regular  course 
of  running  the  mill ;   and  that,  as  such,  they 
were  only  the  acts  of  fellow  servants,  €d- 
tailing  no  further  or  additional  liability  on 
them.    Herein  lies  the  difficulty  of  differen- 
tiating between  the  alleged  dereliction  which 
constitutes  the  real  basis  of  plaintiffs  cause 
of  action  and  the  other  duties  of  these  em- 
ployees not  now  essential  to  our  considera- 
tion.   The  mental  confusion,  which  has  led 
to  many  discordant  adjudications  on  the  8u!>- 
Ject  (Ell  V.  N.  P.  R.  Co.,  1  N.  D.  336,  48  N. 
W.  222,  12  L.  R  A.  97,  26  Am.  St  Rep.  621). 
doubtless  arises   out  of,   and   probably  is 
produced  by,  momentarily  losing  sight  of  the 
plaintiff's  safety,  and  the  duty  which  the  de- 
fendants owed  to  him,  while  thinking  of  the 
relation  existing  between  the  plaintiff  and 
the  other  employees.    But  on  mature  reflec- 
tion the  distinctilon,  which  at  first  may  not 
appear  obvious,  becomes  sharp  i^nd  clear-cut. 
It  is  true,  Peterson  and  Southerland  occu- 
pied the  positions  of  fireman  and  helper  or 
dust    cutter,    respectively,    and    they    were 
charged  with  the  duty  of  running  the  en- 
gines and  boilers.    But  when  such  operation, 
or  any  part  thereof,  had  been  stopped  or 
suspended,  in  order  that  the  plaintiff  might 
do  his  work,  the  obligation  to  keep  such  idle 
machinery  stationary  was  one  of  the  pri- 
mary duties  which  the  defendants  owed  to 
the  plaintiff  in  undertaking  to  furnish  him 
a  reasonably  safe  place  to  work.    The  proxi- 
mate cause  of  the  plaintiflfs  injury,  there- 
fore, was  the  alleged  negligent  failure  of  the 
defendants  to  keep  the  machinery  still  (just 
the  reverse  of  operation);   and  this  clearly 
related  to  the  duty  of  maintaining  and  pre- 
serving for  the  plaintiff  a  reasonably  safe 
place  in  which  to  do  his  work. 

'The  positive,  personal,  and  nondelegable 
duty  of  a  master  to  provide  a  reasonably  safe 
place  in  which,  and  reasonably  safe  appliances 
with  which,  to  work,  or  a  reasonably  safe 
method  doing  the  work,  is  a  duty  of  con- 
struction and  provision,  and  not  of  operation." 
Kinnear  Mfg.  Co.  v.  Carlisle,  152  Fed.  933,  82 
C.  C.  A.  81. 

Maybe  the  Jury  will  find  that,  in  the  in- 
stant case,  this  duty  has  been  properly  dis- 
charged, and  maybe  not.  At  any  rate,  it  is 
a  question  for  them. 

It  is  not  necessary  to  say,  nor  is  it  here 
said,  that  under  all  circumstances  the  duty 
of  the  master  to  warn  his  servant  of  im- 
pending danger  is  absolute  and  nonassign- 
able. This  must  be  determined  by  the  at- 
tendant facts  and  the  degree  of  danger  pres- 
ent in  each  particular  case.    It  is  now  the 
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generally  accepted  rule,  however,  that  \rh&x 
an  employee  is  at  work  in  a  place*  reason- 
ably safe  within  itself,  bnt  which,  by  virtue 
of  some  independent  work  done  for  the  mas^ 
ter's  purposes,  becomes  highly  dangerous,  un- 
less the  customary  warning  or  signals  be 
given  and  observed,  and  the  master  has  com- 
mitted the  execution  or  observance  of  such 
signals  or  notices  to  another,  the  person  so 
charged  with  this  particular  duty,  In  this 
one  respect,  if  no  other,  is  a  vice  principal, 
and  stands  as  the  personal  representative  of 
the  master.  For  his  negligence  in  this  re- 
gard, in  the  absence  of  any  contributory  neg- 
ligence on  the  part  of  the  plaintiff,  the  mas- 
ter is  liable,  because  such  is  a  positive  legal 
obligation,  and  he  is  responsible  for  its  neg- 
ligent performance,  whether  he  undertakes  it 
personally  or  delegates  it  to  another.  Nel- 
son V.  Navigation  Co.,  26  Wash.  548,  67  Pac. 
237  (where  a  steamboat  mate  untied  a  gang- 
plank, but  negligently  failed  to  give  cus- 
tomary warning  before  letting  It  slide  to  the 
deck,  to  the  injury  of  a  deck  hand)  r  O'Brien 
V.  Page  Lbr.  Co.,  39  Wash.  537,  82  Pac.  114 
(applying  a  "nigger"  to  a  log  in  a  sawmill 
without  warning  to  plaintiff  "dogger"); 
Hough  V.  Light  &  P.  Co.,  41  Or.  531,  69  Pac. 
655  (failure  to  warn  lineman  of  turning  on 
electric  power);  Postal  Tel.  Cable  Co.  v. 
Likes,  225  111.  249,  80  N.  E.  136;  Pantzar  v. 
Mining  Co.,  99  N.  Y.  368,  2  N.  E.  24  (failure 
of  master  to  warn  servant  at  work  In  mine 
of  danger  from  rock  liable  to  fall);  Fitz- 
gerald V.  Twine  Co.,  104  Minn.  138,  116  N. 
W.  475  (plaintiff,  engaged  In  splicing  a  strand 
of  flax  on  a  machine  at  rest,  was  injured  by 
the  starting  of  the  machinery  without  the 
usual  signal);  Hjelm  v.  Contracting  Co.,  94 
Minn.  169,  102  N.  W.  384  (injury  by  a  rock 
thrown  by  a  blast,  through  the  negligence  of 
the  servant  to  give  customary  notice) ;  Loh- 
man  v.  Swift  &  Co.,  105  Minn.  148,  117  N. 
W.  418  (plaintiff  injured  by  the  sudden  start- 
ing of  machinery  which  he  was  engaged  in 
repairing) ;  Cody  v.  Lon^ear,  103  Minn.  116, 
114  N.  W.  735  (injury  caused  by  the  starting 
of  a  diamond  drill  without  warning);  and, 
finally,  Anderson  v.  Pittsburg  Coal  Co.,  108 
Minn.  455,  122  N.  W.  794.  26  L.  R.  A.  (N.  S.) 
624,  which  contains  a  valuable  and  exhaus- 
tive discussion  of  the  entire  subject  in  all  of 
its  phases. 

It  Is  conceded  that  the  authorities  else- 
where, on  the  subject  now  in  hand,  especial- 
ly those  of  a  comparatively  remote  date,  are 
In  sharp  conflict. 
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'The  trend  of  modem  decisions,  however,  is 
in  favor  of  holcling  the  employee  liable  for  a 
neglect  of  monitory  signals  as  well  as  gen- 
eral instruction."     18  R.  O.  L.  734. 

See,  also,  notes  in  46  L.  R.  A.  (N.  S.)  766, 
26  U  R  A.  (N.  S.)  e24;  4  L.  R  A.  (N.  S.) 
1161;  and  Pressly  v.  Yarn  Mills,  138  N.  O. 
410,  51  S.  E.  69. 

In  a  number  of  recent  cases  the  liability 


of  the  master  has  been  made  to  turn,  not  so 
much  upon  the  difference  In  rank,  or  the 
relation  existing  between  the  employees,  as 
on  the  character  of  the  negligent  sctr .  If  the 
act  were  one  done,  or  omitted  to  be  done,  in 
the  discharge  of  some  positive  duty,  which 
the  master  owed  to  the  servant,  then  the 
negligence  of  the  offending  servant  In  this 
respect  was  held  to  be  the  negligence  of  the 
master.  Railroad  v.  Baugh,  149  U.  S.  368, 
13  Sup.  Ct.  914,  37  L.  Ed.  772;  Carter  v. 
McDermott,  29  App.  D.  C.  145,  10  L.  R.  A. 
(N.  S.)  1103,  10  Ann.  Cas.  601,  and  note.  In 
Hunter  v.  Alderman,  89  S.  C.  502,  71  S.  E. 
1082,  Mr.  Justice  Woods  states  the  rule  as  it 
obtains  In  South  Carolina  as  follows: 

"In  determining  who  are  fellow  servants, 
the  test  or  rule  in  this  state  is  not  whether 
the  servants  are  of  different  grade,  rank  or 
authority,  one  of  them  having  power  to  control 
and  direct  the  services  of  another,  but  the  test 
is  in  the  character  of  the  act  being  performed 
by  the  offending  servant,  whether  it  was  the 
performance  of  some  duty  which  the  master 
owed  to  the  injured  servant,  the  performance 
of  which  duty  the  master  intrusted  to  the  of- 
fending servant." 

And  this  is  the  same  test  which  was  laid 
down  by  Mr.  Justice  Brown  in  Tanner  v. 
Lbr.  Co.,  140  N.  C.  475,  53  S.  B.  287 : 

"It  follows,  therefore,  from  all  the  modem 
anthorities  that  Hitch*s  liability  for  Richard- 
son's alleged  negligence  is  not  to  be  determined 
by  the  latter's  authority  to  hire  and  discharge 
hands,  or  to  purchase  and  change  machinery, 
and  the  like.  The  true  test  is  whether  Richard- 
son was  intrusted  by  Hitch  with  the  perform- 
ance of  any  duty  that  Hitch  owed  the  plain- 
tiff. If  he  was,  and  failed  to  perform  it,  the 
defendant  is  liable." 

Again,  in  Shives  v.  Cotton  Mills,  151  N.  0. 
290,  66  S.  B.  141 : 

"The  duty  of  providing  a  reasonably  safe 
place  in  which  to  work  is  one  of  the  primary  or 
absolute  duties  of  the  master;  and  when  the 
master  delegates  the  discharge  of  such  dutgr 
to  a  servant,  whether  he  be  called  foreman,  a 
superintendent,  or  what  not,  he  represents  the 
master,  and  the  latter  will  be  held  responsible 
for  the  manner  in  which  the  duty  is  dis- 
charged." 

The  same  rule  also  obtains  in  the  District 
of  Columbia  ; 

"If  an  act  is  done  in  the  discharge  of  some 
positive  duty  of  the  master  to  the  servant,  then 
negligence  in  the  performance  of  the  act  is 
negligence  of  the  master,  notwithstanding  that 
it  was  performed  through  another  servant." 
Spates  V.  Wells  Bros.,  43  App.  D.  C.  655. 

This  is  not  an  abrogation  of  the  fellow- 
servant  rule,  but  a '  differentiation  of  two 
principles  equally  well  established.  As  said 
by  Mr.  Justice  Holmes  in  Beutler  v.  Rail- 
way, 224  U.  S.  85,  32  Sup.  Ot  402,  56  U  Bd. 
679: 
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"The  doctrine  as  to  feHow  servants  may  be, 
as  it  has  been  called,  a  bad  exception  to  a  bad 
rale,  but  It  is  established,  and  it  is  not  open  to 
the  courts  to  do  away  with  it  upon  their  per- 
sonal notions  of  what  is  expedient." 

The  Legislature  alone  may  bring  about  its 
abolition  or  change.  But  because  the  cor- 
rect principle  of  a  given  case  may  be  diffi- 
cult of  application  is  no  reason  why  it  should 
not  be  made.  Where  the  question  has  be- 
come nebulous  or  beclouded,  on  account  of 
conflicting  Judicial  decisions,  it  behooves 
the  courts,  for  this  very  reason,  to  search 
more  earnestly  and  diligently  for  the  truth. 

Again,  if  the  negligence  of  the  master  con- 
cur with  that  of  a  fellow  servant  in  caus- 
ing an  injury,  both  the  master  and  the  serv- 
ant are  liable.  Ammons  v.  Mfg.  Co.,  165  N. 
C.  449,  81  S.  E.  452;  Wood  v.  Oont.  Co.,  149 
N.  C.  177,  62  S.  E.  919.  Where  the  master 
has  negligently  failed  to  perform  one  of  the 
primary  duties  which  he  owes  to  the  serv- 
ant, and  this  negligence  concurs  with  that 
of  a  cocmployee  in  proximately  producing 
the  injury,  the  master's  responsibility  there- 
for is  the  same  as  if  his  negligence  were  the 
sole  and  only  cause.  Steele  v.  Grant,  166 
N.  C.  635,  82  S.  E.  1038,  and  cases  there 
cited. 

In  the  opinion  of  the  court,  written  by  the 
Chief  Justice.  Ondis  v.  Tea  Co.,  82  N.  ,J. 
Law,  511,  81  Atl.  856,  46  L.  R.  A.  (N.  S.)  777, 
Is  cited  as  a  persuasive  authority.  Coun- 
sel in  their  x)etition  to  rehear  make  the  fol- 
lowing criticism,  or  rather  observation,  of 
this  case: 

*'The  work  which  the  plaintiff  was  set  to 
do  was  so  inherently  dangerous,  when  the  ma- 
chinery was  started  that  there  had  been  a 
rule  or  custom  established  to  warn  the  em- 
ployee before  the  machinery  was  started  and 
this*  was  not  done  and  the  employee  was  se~ 
riously  injured.  The  defendant  was  held  to  be 
liable.  This  explanation  of  the  case  is  given 
in  a  note  in  46  L.  R.  A.  (N.  S.)  771,  and  is 
manifestly  correct." 

In  the  cited  case,  Ondis  was  bailing  water 
from  a  pit,  which  was  not  dangerous  when 
the  machinery  was  motionless.  The  start- 
ing of  the  machinery  made  his  position  one 
of  immediate  peril.  It  was  a  rule  that  this 
should  not  be  done  without  notice  or  warn- 
ing to  him.  In  the  case  at  bar,  the  plaintiff 
was  repairing  a  dust  chain,  which  was  not 
dangerous  so  long  as  the  machinery  was  at 
rest.  The  starting  of  the  engine  made  his 
position  one  of  immediate  peril.  There  is 
evidence  that,  according  to  the  rule,  this 
was  not  to  be  done  until  the  plaintiff  him- 
self gave  the  customary  notice.  In  princi- 
ple there  appears  to  be  no  difference  or  dis- 
similarity in  the  two  cases.  The  analogy 
wou'id  seem  to  be  complete. 

Considering  all  the  facts  and  circumstance 
es  of  the  instant  case,  I  think  the  question 


of  liability  is  one  for  the  Jury,  under  proper 
instructions  from  the  court,  and  that  the  mo- 
tion for  Judgment  as  of  nonsuit  should  have 
been  overruled. 

It  is  needless  to  add  that  the  foregoing  is 
in  no  way  binding  on  this  court  It  repre- 
sents my  investigation  on  the  petition  to  re- 
hear, and  is  intended  only  as  a  memorandum 
of  the  reasons  why  I  think  the  petition 
should  be  denied.  Entirely  a  work  of  super- 
erogation and  of  little  service  no  doubt,  but 
possibly  it  will  suffice  to  show  that,  contrary 
to  the  allegations  of  the  petition,  the  court 
has  not  "misconceived  the  case  by  misunder- 
standing the  essential  facts."  Nothing  on 
the  record  has  been  overlooked. 

Petition  denied. 
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(Supreme  Court  of  North  Carolina.     Feb.  22, 

1922.) 

1.  Jury  ^=s>7  —  Whether  Jurors  from  other 
county  are  drawn  from  box  or  be  summoned 
by  sheriff  discretionary  with  court. 

In  summoning  jurors  from  other  county, 
under  C.  S.  §  473,  it  was  within  the  sound,  le- 
gal discretion  of  the  court  to  determine  wheth- 
er tbe  jurors  be  drawn  from  the  jury  box  in 
such  court  or  be  summoned  by  the  sheriff. 

2.  Criminal  law  ^=» 1 0i54(l)— Exclusion  of  evi- 
dence to  which  there  was  no  exception  at 
trial  not  reviewed. 

Under  C.  S.  S  500,  the  exclusion  of  testi- 
mony to  which  there  was  no  exception  at  the 
trial  will  not  be  considered  on  appeal. 

3.  Criminal  Law  ^=>45l  (2)— Opinions  of  noa- 
expert  witnesses  admissible  where  facts  are 
Incapable  of  being  brought  out. 

Opinions  of  nonexpert  witnesses,  constitut- 
ing the  expression  of  the  judgment  of  the  wit- 
ness based  upon  personal  observation,  may  be 
received  where  it  is  impossible  for  witness  to 
state  pertinent  facts  in  such  a  manner  as  to 
enable  the  jury  to  form  a  proper  conclusion 
apart  from  the  opinion  of  the  witness. 

4.  Criminal  law  ^==>472— Expert  opinions  ob 
questions  of  science  and  skill  admissible. 

Opinions  may  be  received  upon  questions  of 
science  and  sliill  from  persons  who  are  special- 
ly instructed  by  experience,  study,  and  reflec- 
tion in  the  particular  science,  art,  or  mystery 
to  which  the  investigation  relates. 

5.  Criminal  law  ^=s»741( I)— Weight  of  evidence 
for  Jury. 

The  weight  of  the  evidence  is  ordinarily  for 
the  jury. 

6.  Criminal  law  ^=s»734— Whether  admitted  ev- 
idence is  equivalent  to  that  excluded  Is  a 
question  of  law  for  the  court. 

Whether  admitted  evidence  is  substantial- 
ly equivalent  to  that  which  was  excluded,  al- 
though not  in  ipsissimis  verbis,  and  whether  in 
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Tiew  of  all  the  evidence  there  has  been  prejudi- 
cial error,  are  questions  of  law  to  be  decided  by 
the  court. 

7.  Homicide  €=>339  —  Exclusion  of  evidence 
harmless,  In  view  of  other  testimony  serving 
same  purpose. 

In  prosecution  for  wife  murder,  exclusion 
of  testimony  as  to  defendant's  "love  and  affec- 
tion'* for  his  wife  held  harmless,  in  view  of  oth- 
er testimony  of  witnesses  describing  the  rela- 
tion between  defendant  and  his  wife  as  "kind 
alwaysp*'  "kind,  friendly,  and  all  right." 

8.  Criminal  law  ^=s»734-^ompetency  of  testi- 
mony as  to  treatment  of  wife  by  defendant, 
charged  with  her  murder,  for  several  years, 
held  for  court. 

m 

In  prosecution  for  wife  murder,  the  compe- 
tency of  evidence  as  to  defendant's  maltreat- 
ment of  his  wife  or  offensive  language  address- 
ed to  her  from  time  to  time  during  a  period 
of  several  years  preceding  the  killing  was  for 
the  court,  although  the  weight  thereof  was  for 
the  jury. 

9.  Homicide  ^=s>338 (3)— Admission  of  evidence 
as  to  defendant's  character  held  harmless  in 
view  of  defendant's  own  testimony. 

In  prosecution  for  wife  murder,  the  admis- 
sion of  testimony  that  witness  had  heard  that 
defendant  had  been  tried  for  seduction,  but 
had  never  heard  of  his  conviction,  and  that  de- 
fendant had  the  general  reputation  of  having 
been  convicted  of  seduction,  held  harmless,  in 
view  of  defendant's  own  testimony  that  he  had 
been  convicted  of  seduction. 

10.  Homicide  ^=:»I45— ^ury  could  infer  from 
fact  that  defendant  used  knife  by  which  de- 
ceased was  stabbed  that  he  did  so  intention- 
ally. 

In  prosecution  for  wife  murder,  involving 
the  issue  as  to  whether  the  defendant  inflicted 
the  knife  wound  from  which  the  wife  died,  and, 
if  so,  whether  intentionally  or  by  misadventure, 
the  jury  had  the  right  to  infer,  if  they  found 
that  the  defendant  had  used  the  knife,  that  he 
did  80  intentionally. 

11.  Criminal  law  ^=:>8I4(I3)— Refusal  of  In- 
struction that  inference  favorable  to  defend- 
ant should  be  adopted  held  proper. 

In  prosecution  for  wife  murder,  involving 
the  issue  as  to  whether  the  husband  inflicted 
the  knife  wound  from  which  the  wife  died,  and, 
if  so,  whether  intentioDaily  or  by  misadventure, 
refusal  of  instruction  that  if  both  a  conclu- 
sion favorable  to  defendant  and  one  unfavora- 
ble could  be  drawn  the  jury  should  adopt  the 
inference  favorable  to  him  and  in  consistence 
with  his  innoceuce,  held  proper  as  not  applica- 
ble to  the  evidence. 

12«  Criminal  law  ^=»830— Court  may  exclude 
entire  Instruction  where  a  portion  is  errone- 
ous. 

The  court  may  exclude  an  entire  instruction 
requested  where  a  portion  is  erroneous. 

13.  Criminal  law  ^=s>834(2)— Court  not  requir- 
ed to  give  request  in  identioaj  language. 

The  court  is  not  required  to^  give  instruc- 
tions in  the  identical  words  of  a  request  if  the 


matter  or  principle  embraced  therein  ie  correct 
or  amply  represented. 

14.  Criminal  law  ^=»762(5)— Instruotlen  held 
not  to  intimate  court's  opinion  as  to  defend- 
ant's guilt. 

In  murder  prosecution,  instruction  that  "the 
state  says  and  insists  that  the  evidence,  con- 
sidering the  facts  and  drctuiBtances,  the  ar- 
gument of  counsel  and  the  instructions  of  the 
court,  involuntarily  lead  your  minds  to  the  con- 
clusion that  defendant  inflicted  the  wound,  and 
that  it  was  not  done  in  play  or  in  accident,  that 
it  was  intentional,  and  that  such  act  was  un- 
lawful, and  that  it  was  with  malice,  if  not  with 
premeditation  and  deliberation,*'  held  not  an  in- 
timation of  the  court's  opinion  of  defendant's 
guilt. 

15.  Criminal  law  ^=^841— Oblectlon  to  court's 
statement  as  to  contentions  of  parties  cannot 
be  first  made  after  verdict. 

An  objection  to  the  court's  statement  of  the 
contentions  of  the  parties  cannot  be  made  for 
the  first  time  after  the  verdict. 

16.  Homicide  C=>334— Exceptions  applying  ex- 
duslvely  to  murder  In  first  degree  not  con- 
sidered on  appeal  from  conviction  for  murder 
In  second  degree. 

Exceptions  applying  exclusively  to  murder 
in  the  first  degree  will  not  be  considered  on 
appeal  from  conviction  for  murder  in  the  sec- 
ond degree. 

17.  Homldde  c=>254 — Evidence  held  to  sustain 
conviction  for  murder  In  second  degree. 

In  prosecution  for  wife  murder  evidence 
held  to  sustain  conviction  for  murder  hi  the 
second  degree. 

Appeal  fi'om  Sai)erior  Court,  Burke  Ctoun- 
ty;   Bryson,  Judge. 

Sidney  A.  Klncaid  was  convicted  of  mur- 
der in  the  second  degree,  and  he  appeals.  No 
error. 

Criminal  action  tried  before  Bryson,  J., 
and  a  jury,  at  the  August  term,  1921,  of 
Burke.  The  defendant  was  prosecuted  for 
the  murder  of  Lillie  Klncaid,  his  wife,  and 
from  Judgment  pronounced  on  a  verdict  for 
murder  in  the  second  degree  be  appealed. 

The  defendant's  residence,  which  was  in 
Chesterfield,  five  or  six  miles  from  Morgan- 
ton,  was  occupied  by  the  defendant,  his  wife, 
her  mother,  and  the  defendant's  brother, 
whose  mental  condition  was  abnormal.  The 
defendant  conducted  a  mercantile  business 
about  250  yards  from  his  residence.  He  and 
the  deceased  had  been  married  about  15 
years.  Her  death  occurred  late  on  Monday, 
July  IS,  1921.  On  Sunday  the  defendant  be- 
gan to  drink  liquor,  and  on  Monday  he  drank 
more  freely  until  noon,  when  he  began  to 
take  a  drink  every  few  minutes,  and  about 
6  o'clock  drank  a  pint ;  he  then  made  a  trip 
in  a  car  to  John's  river,  about  two  miles 
from  home,  and  returned  to  his  store  between 
sunset  and  dark,  whereupon  he  and  Rader 


^=9For  otlMT  cases  see  mum  topic  aad  KBT-NUMBBR  In  aU  Key-Numbered  DiaeaU  and  Indexes 


614 


110  SOUTHEASTEBN  IlEPOBTBB 


(N,a 


each  took  a  drink,  and  the  defendant  after  a 
fihort  interval  took  the  last  drink  before  go- 
ing home. 

The  deceased  spent  Monday  in  the  store; 
she  was  there  when  the  defendant  returned 
from  John's  creek;  and  after  the  defendant 
and  Rader  had  taken  a  drink,  the  deceased 
<:alled  to  the  defendant,  *'Ck)me  on  and  let's 
go."  The  deceased  went  home  alone,  and  the 
defendant  tried  to  crank  his  car,  but  "it 
wouldn't  fire."  The  deceased  after  going 
home  told  her  mother  that  the  defendant 
could  not  make  the  car  go —  "he's  too  drunk ; 
he  can't  bring  that  car  to  the  house."  The 
deceased  and  her  mother  ate  supper,  and  the 
deceased  went  twice  to  the  store,  and  re- 
turned each  time  alone,  the  last  time  about 

0  o'clock. 

The  residence,  not  Including  the  kitchen, 
was  a  two-fetory  building  with  an  ell  on  the 
east  side.  Alongside  the  kitchen  was  a  flve- 
foot  porch,  from  which  a  door  opens  into  the 
hall  of  the  main  building.  On  this  porch  was 
a  shelf  about  five  feet  long,  and  east  of  the 
porch  and  kitchen  were  the  well  house  and 
the  pump.  A  few  hours  before  the  death  of 
the  deceased,  her  mother  had  left  on  the 
shelf  referred  to  a  knife  which  she  had  used 
in  the  preparation  of  vegetables.  After 
awhile  the  defendant  came  from  the  store  to 
the  porch  at  the  rear  of  the  house.  The  de- 
ceased went  through  the  hall  to  the  porch, 
and  her  mother  went  into  her  room  to  light 
a  lamp.  Just  as  the  light  was  struck,  the 
mother  of  the  deceased  heard  the  defendant 
in  a  loud  voice  say,  •*Lillie,  damn  it,  I  won't 
take  that,"  and  afterward  heard  *'a  choking, 
gurgling  noise."  Running  to  the  back  door, 
she  found  the  defendant  and  the  deceased 
standing  at  the  end  of  the  porch.  The  de- 
fendant had  his  hands  around  the  neck  of 
the  deceased,  who  was  "up  against  the  wall." 
The  mother  asked  the  defendant  why  he  was 
choking  the  deceased,  and  he  answered, 
"Mrs.  Davis,  you  don't  understand."  She 
then  released  his  hand  and  exclaimed,  "Lillie, 
Sidney  has  killed  you!"  and  in  a  hoarse 
voice  the  deceased  responded,  "No;  he 
hasn't."  Mrs.  Davis  went  into  the  house  for 
a  lamp,  and  upon  returning  found  the  de- 
ceased and  the  defendant  sinking  to  the 
floor,  blood  gurgling  from  the  wound.  The 
defendant  held  the  deceased  in  his  arms, 
kissing  her  as  they  gradually  went  to  the 
floor,  and  after  they  had  fallen  "screamed 
all  he  could  scream,"  and  said,  "Surely  I 
haven't  done  this!" 

The  following  is  the  defendant's  testimony 
of  the  occurrence: 

**I  went  on  home  as  usual,  around  the  house 
the  back  way,  the  way  I  usually  go,  and  when 

1  got  in  the  back  side,  the  east  side  of  the 
house,  I  met  my  wife  just  off  of  the  back  porch. 
As  I  recall,  she  says,  'You're  going  to  keep  on 
until  you  get  on  too  much.'  I  put  my  arm 
around  her  neck  and  said,  'O,  no,  I'm  all  right,' 
walking  in  the  porch  and  playing  with  her  with 
something  in  my  hand,  coddling  her  about  the 


shooldera.  Next  I  heard  Mrs.  Davis  spoke 
something.  I  don't  recall  what  that  was;  it 
seems  kinder  like  a  dream  that  she  said  some- 
thing. I  just  can't  say  positively  what  it  was. 
whether  "What  have  you  done?"  or  "What 
have  you  done  to  LiUie?"  or  "Have  you  killed 
her?"— I  can't  say  just  what  she  did  say.  I  felt 
something,  seemed ,  to  realize  something  had 
happened.  I  didn't  know  what  it  was,  what  the 
trouble  was.  I  saw  something  lying  on  the 
shelf,  apparently  looked  hke  a  knife.  I  picked 
it  up  and  threw  it  out  like  that  (indicating). 

"I  remember  lying  do^vn  with  my  wife,  seem* 
ed  I  could  feel  her  begin  to  sink;  I  had  her  in 
my  arms,  and  we  laid  down  somewhere  there  on 
the  porch  or  in  the  door,  I  don't  know  just 
where.  I  didn't  know  what  was  said  when  we 
went  down,  1  laid  down;  I  don't  know  what 
was  said  or  done. 

"It  is  kinder  like  a  dream.  I  remember  see- 
ing a  few  people  there  that  night,  several,  that 
I  knew,  heard  their  voices,  and  knew  their 
voices.  Dr.  Riddle  was  one;  Charlie  Rader 
was  one;  one  of  the  Conley  boys— I  don't  recall 
which  one  now— Mr.  Bright,  I  believe.  I  recall 
that  somebody  said  something  about  the  sher- 
iff, and  Mr.  Bright  said,  'He's  here  now,  com- 
ing now.'  Dr.  Riddle's  name,  I  recall,  was 
mentioned.  I  don't  know  what  was  said  about 
him.  That's  about  all  I  recollect  of  the  cir- 
cumstances." 

The  next  morning  the  defendant's  spec- 
tacles were  found  on  the  shelf  and  the  knife 
in  the  yard  near  the  well. 

The  physician  testified  that  on  the  left 
side  of  the  neck  of  tlie  deceased  there  was  an 
Incision  between  an  inch  and  an  inch  and  a 
quarter  in  length  and  at  right  angles  with 
the  neck,  that  the  appearance  indicated  a  di- 
rect stab,  and  that  a  large  blood  vessel  had 
been  severed  or  cut 

There  was  evidence  for  the  state  tending 
to  show  that  for  several  years  the  conduct  of 
defendant  toward  the  deceased  had  been  of- 
fensive and  menacing,  especially  when  he 
was  under  the  influence  of  liquor;  and  for 
the  defendant  there  was  evidence  tending  to 
show  that  he  had  always  been  considerate 
and  affectionate. 

The  defendant  contended  that  he  did  not 
inflict  the  wound,  that  he  did  not  know  the 
knife  was  on  the  shelf,  and  that  if  he  in- 
flicted the  wound  he  did  it  unintentionally. 

C.  A.  Jones,  of  Lincoln  ton,  W.  A.  Self,  of 
Hickory,  and  S.  J.  Ervin  and  S,  J.  Ervin, 
Jr.,  botii  of  Morganton,  for  appellant 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst.  Atty.  Gen.,  for  the  State. 

ADAMS,  J.  After  the  arraignment  his 
honor,  on  motion  of  the  solicitor,  made  an 
order  that  75  jurors  be  summoned  from 
Lincoln  county ;  and  to  the  denial  of  the  re- 
quest that  these  jurors  be  drawn  from  the 
box  exception  was  duly  taken. 

[1]  The  statute  provides:  (1)  That  the 
presiding  Judge,  instead  of  making  an  order 
of  removal,  may  cause  as  many  jurors  as 
he  deems  necessary  to  be  summoned  from 
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any  adjoining  county  or  from  any  county  in 
the  same  judicial  district;  and  (2)  that  the 
judge  may  direct  the  required  number  of 
names  to  be  drawn  from  the  jury  box  in 
said  county.  C.  S.  §  473.  The  obvious  pur- 
pose is  to  authorize  the  court  either  to  cause 
the  jurors  to  be  summoned  by  the  sheriff,  or 
to  direct  that  they  be  drawn  from  the  box. 
While  the  adoption  of  the  latter  course  is 
commendable,  it  is  not  always  practicable, 
and  the  presiding  judj?e.  in  the  exercise  of 
soimd  legal  discretion  must  determine  by 
which  of  these  methods  the  ends  of  justice 
may  best  be  subserved. 

On  the  cross-examination  of  Dr.  Riddle 
and  on  the  direct  examination  of  R.  V.  Mi- 
chaux,  the  defendant  proposed  to  show  that, 
judged  by  the  observation  of  the  witnesses, 
the  relation  between  him  and  the  deceased 
had  been  one  of  love  and  affection.  The 
proposed  evidence  was  excluded.  Thereaft- 
er Dr.  Riddle  in  response  to  a  question  as  to 
any  observed  fact  or  circumstance  tending 
to  show  such  relation,  testified  as  follows: 

"I  saw  Mr.  Kincaid  when  his  wife  was  sick, 
and  he  made  efforts  to  have  sometliing  done; 
asked  me  to  operate  on  her.  She  was  at  the 
hospital  for  an  examination,  and  he  seemed  to 
be  very  anzions  that  something  be  done  for  her, 
and  as  I  remember  it  a  day  was  kinder  set  to 
do  something  for  her,  but  nothing  definite. 
Mr.  Elincaid  seemed  to  be  anxious  that  some- 
thing be  done  for  his  wife. 

"I  didn't  see'  them  going  about  together  so 
often;  saw  them  in  town  occasionally  in  a  car. 
Mr.  Kincaid  brought  her  to  town,  the  best  I  re- 
member. I  don't  remember  anything  further 
that  throws  light  on  their  relation  to  each  oth- 
er. He  was  very  kind  to  her  in  my  presence 
always." 


This  witness,  referring  to  the  defendant, 
further  testified,  "I  always  thought  he  was 
very  fond  of  his  wife."  On  motion  of  the 
solicitor  this  expression  was  withdrawn 
from  the  jury. 

R.  v.  Michaux  testified  as  follows: 

''I  visited  at  their  home.  I  have  seen  them 
in  their  home,  and  seen  them  at  church;  seen 
them  at  Marvin  camp  meeting  two  or  three 
times;  seen  them  here  in  Morganton,  and  in 
the  store  lots  of  times.  I  never  saw  them 
both  in  their  home.  I  have  seen  them  in  the 
store  several  times;  she  was  generally  in  the 
store  when  I  was  in  there.  At  the  times  I  have 
seen  them  together  they  seemed  to  speak  to 
each  other  kindly,  friendly,  and  all  right  when  I 
saw  them." 

[2]  To  the  withdrawal  of  Dr.  Riddle's  con- 
clusion that  the  defendant  had  been  "very 
fond  of  his  wife"  the  defendant  first  except- 
ed at  the  time  of  preparing  and  serving  his 
case  on  appeal.  The  delayed  exception 
cannot  avail  him,  for  there  Is  nothing  that 
takes  the  case  out  of  the  general  rule  that 
exceptions  not  entered  at  tlie  trial  will  not 
be  considered  on  appeal.  C.  S.  §  590;  State 
▼.  Braddy,  104  N.  O.  737,  10  S.  £.  261 ;  State 
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V.  Jones,  69  N.  a  16;  State  v.  Cralge,  80  N. 
C.  479,  45  Am.  Rep.  698;  State  v.  Glisson,  93 
N.  C.  509. 

[3,4]  Not    infrequently    the    opinions    of 
nonexpert   witnesses   are   received    In    evi- 
dence  ex   necessitate.     It  is  sometimes   im« 
possible   for   a   witness    to   state   pertinent 
facts  in  such  manner  as  to  enable  the  jury 
to  form  a  proper  conclusion  apart  from  the 
opinion  of  the  witness.    Indeed,  the  witness 
himself  may  not  be  able  clearly  to  separate 
the   circumstances  from  which  he  has  de- 
rived his  conclusion  from  the  conclusion  it- 
self.   The  ground  upon  which  opinions  are 
admitted  in   such   cases  is  that,  from  the 
very  nature  of  the  subject  in  issue,  It  can- 
not be  stated  or  described  in  such  language 
as  will  enable  persons  not  eyewitnesses  to 
form  an  accurate  judgment  in  regard  to  it. 
Jones  on  Ev.  §  360.     Upon  questions  of  sci- 
ence  and    skill   opinions   may    be    received 
from   persons  who  are  specially  instructed 
by  experience,  study,  and  reflection  in  the 
particular  science,  art,  or  mystery  to  which 
the  investigation  relates;  but  upon  a  vari- 
ety of  unscientific  questions  there  is  also 
admissible  the  opinion  of  a  nonprofessional 
witness,  which  is  intended,  not  as  a  theoret- 
ical or  scientific  opinion,  biit  as  the  expres- 
sion of  his  judgment  based  upon  personal 
observation,  and  so  understood  at  the  time 
it  is  offered.     Board  of  County  Cbm'rs  v. 
George,  at  this  term,  109  S.  B.  77;    State 
V,  Edwards,  112  N.  C.  901,  17  S.  Bi  521 ;   Ar- 
rowood  V.  Railroad,  126  N.  C.  629,  36  S.  E. 
151;    Bumey  v.  Allen,  127  N.  0.  477,  37  S. 
B.  501 ;    State  r.  Turner,  143  N.  C.  642,  57 
S.  B.  158 ;  Taylor  v.  Security  CJo.,  145  N.  O. 
3S0,  59  S.  E.  139,  15  L.  R.  A.  (N.   S.)   583, 
13  Ann.  Cas.  248;   Ives  v.  Lumber  Co.,  147 
N.  C.  307,  61  S.  'E.  70;  Bennett  y.  Mfg.  Co., 
147  N.  0.  620,  61  S.  R  463;    Britt  T.  Rail- 
road, 148  N.  O.  40,  61  S.  B.  601;   Murdock  v. 
Railroad,  159  N.  C.  131,  74  S.  B.  887 ;   Clary 
V.  Clary,  24  N.  C.  78. 

[5-7]  While  his  honor  might  have  admit- 
ted the  proposed  answer  of  the  witnesses, 
the  question  presented  here  is  whetlier  Ita 
exclusion  wrought  such  prejudice  to  the  de- 
fendant as  entitles  him  to  a  new  trial.  We 
recognize  the  principle,  fundamental  in  oiur 
jurisprudence,  tliat  the  Jury  ordinarily  must 
determine  the  weight  of  the  evidence;  but 
whether  admitted  evidence  ia  substantially 
equivalent  to  that  which  is  excluded,  al- 
though not  in  ipslssimis  verbis,  and  wheth- 
er in  view  of  all  the  evidence  there  has 
been  prejudicial  error  are  questions  of  law 
to  be  decided  by  the  court  At  the  time  the 
proposed  evidence  Wc.s  excluded  the  defend- 
ant was  on  trial  for  the  capital  felony,  one 
essential  element  of  which  is  premeditation; 
but  he  was  convicted,  not  of  the  capital  fel- 
ony, but  of  murder  in  the  second  degree.  It 
wa'B  argued,  however,  that  the  proposed 
evidence   was   competent,   not   only   on   the 
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question  of  deliberation,  but  on  the  question 
whetlier  the  defendant  intentionally  inflictr 
ed  the  wound,  or  whether  the  homicide  oc- 
curred through  misadventure;  and  that  the 
exclusion  of  the  evidence  was  prejudicial  to 
the  defense.  Does  not  the  evidence  which 
was  admitted  resolve  this  contention  against 
the  defendant?  He  insists  that  one  of  the 
crucial  questions  involved  the  relation  that 
had  existed  between  him  and  his  wife.  Had 
it  been  a  relation  of  "love,  respect,  and  af- 
fection, or  of  hatred,  contempt,  and  bitter- 
ness"? Certainly  the  language  of  Dr.  Rid- 
dle and  of  Michaux  was  sufficient  to  dispel 
any  doubt  in  the  mind  of  the  jury  as  to 
whether  they  had  regarded  the  relation  be- 
tween the  defendant  and  the  deceased  as 
that  of  love,  hatred,  or  indifference.  We 
cannot  hold  for  reversible  etror  the  substitu- 
tion of  the  words  "kind  always,"  "kindly, 
friendly,  and  all  right"  for  the  words  "love 
and  affection,"  as  descriptive  of  the  defend- 
ant's disposition  toward  the  deceased. 

What  has  been  said  applies  also  to  excep- 
tions 14, 20,  and  22.  Mrs.  Hood  and  Mrs.  Con- 
ley  minutely  told  of  their  association  with  the 
defendant  and  his  wife;  Mrs.  Hood  testify- 
ing that  "each  treated  the  other  nice,"  and 
Mrs.  Conley  that  "tliey  always  seemed  kind 
to  each  other."  The  mere  statement  by  each 
witness  as  to  the  subjective  impression  pro- 
duced by  the  appearance  of  the  defendant 
and  the  deceased  in  the  churchyard  more 
than  two  months  before  the  homicide  is  not 
ground  for  a  new  trial,  and  the  question 
asked  Mrs.  Davis  was  so  indefinite  as  to 
preclude  the  necessity  of  discussing  it 

[8]  There  are  several  exceptions  whicn 
relate  to  the  admission  of  evidence  tending 
to  show  the  defendant's  maltreatment  of  the 
deceased,  or  offensive  language  addressed  to 
her  from  time  to  time  during  a  pieriod  of 
several  years  next  preceding  the  death. 

It  will  be  noted  that  when  the  evidence 
was  Introduced  the  defendant  was  prosecut- 
ed for  the  capital  felony.  In  State  v.  Rash, 
34  N.  O.  382,  55  Am.  Dec.  420,  Justice  Nash 
used  this  language: 

"Ordinarily,  the  eye  of  suspicion  cannot  turn 
upon  the  husband,  as  the  murderer  of  his  wife, 
and  when  charged  upon  him,  in  the  absence  of 
positive  proof,  strong  and  convincing  evidence — 
evidence  that  leaves  no  doubt  on  the  mind,  that 
he  had  towards  her  that  mala  mens,  which 
alone  could  lead  him  to  perpetrate  the  crime — 
is  always  material.  How  else  could  this  be 
done  than  by  showing  his  acts  toward  her,  €he 
manner  in  which  he  treated  her,  and  the  dec- 
larations of  his  malignity?  ♦  ♦  •  In  the  do- 
mestic relation,  the  malice  of  one  of  the  par- 
ties is  rarely  to  be  proved,  but  from  a  series 
of  acts;  and  the  longer  they  have  existed  and 
the  greater  the  number  of  them,  the  more  pow- 
erful are  they  to  show  the  state  of  his  feelings. 
A  single  expression  and  a  single  act  of  vio- 
lence are  most  frequently  the  result  of  tem- 
porary passion,  as  evanescent  as  the  cause  pro- 
ducing them.    But  a  long  continued  course  of 


brutal  conduct  shows  a  settled  state  of  feel- 
ing, inimical  to  the  object.  We  are  of  opin- 
ion, then,  that  his  honor  did  not  err  in  re- 
ceiving the  testimony  objected  to;  because  mal- 
ice may  be  proved  as  well  by  previous  acts  as 
by  previous  threats,  and  often  much  more  sat- 
isfactorily. Roscoe's  Crim.  Ev.  96,  740;  2 
PhQ.  on  Ev.  498."  State  ▼.  Gailor,  71  N.  C. 
88,  17  Am.  Rep.  3;  State  v.  Wilkins,  158  N. 
C.  603,  73  S.  E.  992. 

The  evidence  was  offered  for  the  purpose 
of  showing  intermediate  and  recurring  mis- 
conduct of  the  defendant,  and  while  its 
weight  was  to  be  determined  by  the  jury  the 
question  of  its  competency  was  properly  de- 
cided by  the  court.  State  v.  Johnson,  176 
x\.  C.  722,  97  S.  E.  14. 

[9]  R.  V.  Michaux  testified  that  the  gen- 
eral character  of  the  prisoner  was  good,  and 
R,  J.  Hallyburton  and  T.  N.  Hallyburton  that 
it  was  good  as  to  truth  and  honesty.  On 
cross-examination  Michaux  was  permitted 
to  testify  that  he  had  heard  that  the  defend- 
ant had  been  tried  for  seduction,  but  hau 
never  heard  of  his  conviction;  and  each  of 
the  Hallyburtons,  that  the  defendant  had 
the  general  reputation  of  having  been  con- 
victed of  seduction.  If  it  be  granted  that 
this  evidence  should  have  been  excluded,  we 
are  of  opinion  that  the  error  was  cured 
by  the  subsequent  admission  of  the  defend- 
ant. In  State  v.  Barrett,  151  N.  0.  665,  Q5 
S.  E.  894,  a  witness  for  the  state  was  asked 
on  the  direct  examination  whether  he  had 
opposed  the  defendant's  application  for 
membership  in  a  lodge.  The  witness  an- 
swered in  the  afilrmative,  and  assigned  as 
his  reason  that  the  defendant  had  been  con- 
victed and  Imprisoned.  Concerning  the 
court's  refusal  to  strike  out  the  impeaching 
clause  in  the  answer.  Justice  Brown  said: 

"It  was  entirely  competent  for  the  state  to 
show  motive  upon  the  part  of  the  defendant  to 
burn  the  bam  occupied  and  used  by  th^  wit- 
ness, and  to  that  end  it  was  proper  to  show 
that  bad  feeling  existed,  and  the  reason  for 
it,  but  that  part  of  the  reply  of  the  witness  in 
which  he  stated  that  defendant  had  been  con- 
victed of  stealing  and  sent  to  the  chain  gang 
should  have  been  excluded  and  the  jury  care- 
fully cautioned  not  to  regard  it. 

'*The  state  had  no  right  at  that  stage  of 
the  trial  to  put  so  damaging  a  fact  in  evidence. 
The  defendant  had  not  put  his  character  in 
issue  at  that  time.  But  we  think  the  error 
entirely  cured  by  subsequent  proceedings. 

"The  defendant  was  examined  as  a  witness 
in  his  own  behalf,  and  testified  that  he  had 
been  indicted  for  stealing  corn  and  served 
four  months  on  the  chain  gang  for  it." 

In  the  case  at  bar  the  defendant  on  cross- 
examination  said: 

"I  have  been  in  court  before,  accused  of  se- 
duction. I  was  not  guilty.  I  was  convicted 
and  sentenced  to  the  penitentiary.  I  was  con- 
victed on  the  charge  of  seduction  in  1905  or 
1906  is  my  recollection.  After  my  convictltfn 
here,  I  was  sustained  in  the  Supreme  Court,  I 
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think;  IVe  forgotten  just  how  it  was.  As  a 
matter  of  fact  that  case  was  settled  by  a  mon- 
ey consideration/* 

Here  is  an  express  admission  of  the  evi- 
dence to  which  the  defendant  had  previously 
objected. 

The  eighth  request  for  instructions  em- 
bodies a  summary  of  the  defendant's  conten- 
tions as  to  the  relations  hereinbefore  refer- 
red to,  and  as  to  the  question  whether  the 
infliction  of  the  wound  w^as  intentional  or 
accidental.  We  are  of  opinion  that  his  hon- 
or's charge  upon  these  contentions  neither 
included  nor  omitted  anything  to  the  prej- 
udice of  the  defendant 

The  prisoner  requested  the  following  in- 
struction : 

"It  is  neither  charity  nor  common  sense 
nor  law  to  infer  the  worst  intent  which  the 
facts  will  admit  of  if  upon  a  fair  consideration 
of  the  evidence  a  fair  and  reasonable  infer- 
ence consiscent  with  his  innocence  may  as  rea- 
sonably be  deduced  as  an  inference  adverse 
to  him  and  consistent  with  his  guilt.  In  other 
words,  the  law  leans  to  the  presumption  of  in- 
nocence, and  requires  that  a  jury  shall  be  sat- 
isfied beyond  a  reasonable  doubt  of  the  guilt 
of  the  accused  before  a  verdict  of  guilty  can  be 
rendered.  If,  therefore,  upon  certain  evidence 
offered  in  a  cause  a  conclusion  unfavorable  or 
adverse  to  the  prisoner  and  consistent  with  his 
gnilt  may  reasonably  be  drawn,  and  on  this 
same  evidence  a  conclusion  favorable  to  the 
prisoner  and  consistent  with  his  innocence  may 
be  reasonably  drawn,  it  is  the  duty  of  the  jury 
to  adopt  that  inference  favorable  to  the  pris- 
oner and  consistent  with  his  innocence.'* 

[10]  The  first  sentence  is  an  excerpt  from 
the  dissenting  opinion  in  State  v.  Neely,  74 
N.  C.  431,  21  Am.  Rep.  496.  There  the  de- 
fendant was  prosecuted  for  assault  with  in- 
.  tent  to  commit  rape;  and  Justice  Hodman, 
emphasizing  the  proposition  that  the  crimi- 
nal intent  must  be  proved,  said  that  if  the 
facts  should  reasonably  admit  the  inference 
of  an  intent  which,  though  immoral,  was  not 
criminal^  it  would  be  neither  charity  nor 
common  sense  nor  law  to  infer  the  worst  in- 
tent. In  State  v.  Massey,  86  N.  C.  660,  41 
Am.  Rep.  478,  and  in  State  v.  Hawkins,  155 
N.  C.  472,  71  S.  E.  326,  the  language  of  Jus- 
tice Rodman  is  again, applied  in  a  discussion 
of  the  criminal  intent.  But  the  question 
here  was  not  whether  the  defendant  inflict- 
ed the  wound  with  any  particular  intent, 
but  whether  in  fact  he  inflicted  it,  and,  If 
so,  whether  intentionally  or  by  misadven- 
ture; and  the  jury  had  the  right,  if  they 
found  that  the  defendant  used  the  knife, 
to  infer,  unless  otherwise  convinced,  that  he 
did  so  intentionally.  Moreover,  if  it  was  in- 
tended that  the  prayer  should  apply  to  the 
question  whether  the  wound  was  intentional 
or  accidental,  the  legal  proposition  is  errone- 
ous.    It  inferentially  imports  that  each  of 


KXNCAID 

S.E.) 


617 


the  hypotheses  is  equally  reasonable,  or,  even 
if  the  state's  hypothesis  is  more  reasonable 
than  the  defendant's,  the  humanity  of  the 
law  required  the  jury  to  accept  the  less  rea- 
sonable and  acquit  the  defendant  In  other 
words,  the  prayer  is  subject  to  the  criticism 
made  by  the  Chief  Justice  in  State  v.  Rogers, 
166  N.  C.  390,  81  S.  E.  999.    There  he  said : 

**The  remark  [of  Justice  Rodman]  does  not 
bear  the  meaning  which  the  defendants  seem 
to  attribute  to  it,  that  when  upon  the  evidence, 
if  the  jury  believe  it  one  way  they  should  find 
the  defendant  not  guilty,  and  if  the  contrary 
belief  prevails  the  jury  would  find  the  defend- 
ant guilty,  they  must  find,  according  to  the 
humanity  of  the  law,  that  he  is  not  guilty.' 


t» 


[11,12]  Besides,  a  part  of  the  instruction 
requested  consists  of  an  abstract  proposi- 
tion of  law  which  Is  not  applied  to  any  par- 
ticular phase  of  the  evidence.  Edwards  v. 
Tel.  Co.,  147  N.  O.  126,  60  S.  B.  .900 ;  McAdob 
V.  Railroad,  105  N.  C.  140,  11  S.  B.  316; 
Emery  v.  Railroad,  102  N.  C.  200,  9  S.  E.  139, 
11  Am.  St  Rep.  727;  Meredith  v.  Iron  Co., 
99  N.  O.  576,  5  S.  E.  659.  These  objections 
are  sufficient  to  exclude  the  entire  prayer, 
even  if  a  part  of  It  was  correct;  for  where 
a  portion  of  an  instruction  is  erroneous,  the 
court  need  not  give  so  much  of  it  as  is  good. 
State  V.  Neal,  120  N.  C.  613,  27  S.  E.  81,  58 
Am.  St.  Rep.  810;  State  ▼.  McDowell,  145 
N.  C.    563,  59  S.  B.  690. 

[13]  We  have  compared  with  the  charge 
each  of  the  remaining  requests,  and  find  that 
the  substance  of  every  material  principle 
stated  in  them — certainly  every  material 
principle  to  which  the  defendant  was  enti- 
tled— Is  contain^  in  the  instructions  given. 
The  court  did  not  adopt  the  language  of 
each  request  and  was  not  required  to  do  so. 
It  is  an  established  rule  of  practice  that  a 
judge  is  not  bound  to  give  instructions  in 
the  Identical  words  of  a  request  If  the  mat- 
ter or  principle  embraced  therein  is  correct 
and  amply  presented.  Carter  v.  Railroad, 
165  N.  C.  253^  81  S.  E.  321;  State  v.  Tate, 
161  N.  C.  285,  76  S.  B.  713;  State  v.  Price, 
158  N.  C.  641,  74  S.  E.  587. 

[14]  The  defendant  excepted  to  the  follow- 
ing part  of  his  honor's  charge: 


*ir 


The  state  says  and  insists  that  the  evi- 
dence, considering  the  facts  and  circumstances, 
the  argument  of  counsel,  and  the  instructions 
of  the  court,  involuntarily  leads  your  minds  to 
the  condusion  that  the  defendant  inflicted  the 
wound,  and  that  it  was  not  done  in  play,  or  In 
accident;  that  it  was  intentional;  that  such 
act  was  unlawful;  and  that  it  was  with  malice^ 
if  not  with  premeditation  and  deliberation.' 


»♦ 


[IB]  The  defendant  contends  that  the  ref- 
erence to  the  "instructions  of  the  court"  is 
nothing  less  than  the  court's  intimation  of 
the  defendant's  guilt;  that  this  instruction 
expressed  the  sentiment  and  opinion  of  the 
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presiding  Judge.  It  will  be  observed  that 
the  paragraph  complained  of  was  the  rcdtal 
of  certain  contentions  made  by  the  state,  not 
the  aiJ-plication  to  the  evidence  of  any  prin- 
ciple of  law ;  and  it  is  evident  that  reference 
to  the  instnictions  of  the  court  was  a  mere 
Inadvertence.  It  cannot  reasonably  be  con- 
strued either  as  an  expression  of  opinion  or 
as  a  direction  of  the  verdict  State  v.  McNeill, 
93  N.  0.  552.  In  addition,  an  objection  to 
the  court's  statement  of  the  contentions  of 
the  parties  cannot  first  be  made  after  ver- 
dict. Phifer  v.  Corns.,  157  N.  C.  150,  72  S. 
E.  852 ;  State  v.  Tyson,  133  N.  O.  092,  45  S. 
E.  838;  State  v.  Davis,  134  N.  C.  633,  46  S. 
E.  722. 

[16, 17]  We  have  carefully  considered  each 
of  the  remaining  exceptions.  Some  apply  ex- 
clusively to  murder  in  the  first  degree,  and 
the  others  require  no  discussion.  The  expe- 
rienced counsel  for  the  defendant  have  been 
diligent  in  his  behalf,  and  the  Jury  under  the 
comprehensive  chai-ge  of  the  court  have  re- 
turned a  verdict  for  the  lesser  degree  of  mur- 
der. We  think  the  defendant  has  no  Just 
reason  to  complain.  ■  Perusal  of  the  entire 
evidence  convinces  us  that  he  had  no  really 
substantial  ground  for  contending  either  that 
the  humicide  was  accidental,  or  that  he  did 
not  inflict  the  wound,  or  that  the  deceased, 
for  the  purpose  of  alarming  and  reforming 
him,  seized  the  knife  and  in  some  nnexplain- 
able  way  brought  on  her  death.  These  con- 
tentions are  based  on  possible  inferences 
rather  than  on  logical  deductions  from  ma- 
terial evidence.  Indeed,  after  scrutiny  of 
the  record  from  a  legal  viewpoint,  we  may 
safely  assert,  without  usurping  the  functions 
of  the  Jury,  that  from  all  the  circumstances 
disclosed  by  the  evidence  only  one  rational 
theory  may  be  evolved.  However  much  in 
the  natural  exercise  of  his  faculties  the  de- 
fendant may  have  loved  his  wife,  it  is  not 
to  be  doubted  that  under  the  influence  of 
drink  he  took  her  life.  With  brain  excited 
but  not  to  the  extent  of  frenzy,  with  Judg- 
ment perverted  but  not  dethroned,  with  will 
impaired  but  not  destroyed,  upon  meeting 
her  at  the  porch  and  hearing  her  mild  re- 
proof he  refused  to  indulge  the  normal  im- 
pulse of  "love  and  affection."  The  enormity 
of  the  deed  began  to  temper  his  mind  only 
when  his  wife  ''with  woman's  faith  and  wo- 
man's trust"  decliuod  to  admit  his  guilt,  and 
tell  to  the  floor.  It  was  then  that  the  "chok- 
ing and  gurgling  noise"  of  his  dying  com- 
panion no  doubt  roused  his  sluggish  sensibil- 
ities to  the  avenging  cry,  "Surely  I  haven't 
done  thisT*  and  his  laggard  affection,  a  mo- 
ment too  late,  to  the  unavailing  tribute  of 
caresses  and  tears. 

We  find  no  rever3ible  error,  and  this  will 
be  certified  to  the  superior  court  of  Burke 
county. 

Ko  error. 


(183  X.  C.  5D 

In  re  HAMILTON.    (No.  9.) 

(Supreme  Court  of  North  Carolina.    March  1, 

1922.) 

Appeal  from  Superior  Court,  Beaufort  Coun- 
ty;   Allen,  Judge. 

On  petition  for  rehearing.  Petition  dis- 
missed. 

For  former  opinion,  see  182  N.  O.  — ^  lOS 
S.  E.  385. 

Tooly  &  McMullan,  of  Belhaven,  for  peti- 
tioner. 

Ward  ft  Grimes  and  Small,  MacLean,  Bragaw 
ft  Rodman,  all  of  Washington,  N.  C,  for  re- 
spondents. 

STACY,  J.  This  case  was  before  us  at  the 
last  term,  and  we  are  now  asked  by  petitioner 
to  recousider  our  original  decision,  upon  the 
ground  that  in  Atkinson  v.  Downing,  175  N.  C. 
244,  95  S.  E.  487,  and  In  re  Fain.  172  N.  a 
791,  00  S.  B.  928,  it  was  suggested  by  obiter 
dicta  that  the  ruling  in  Stokes  v.  Cogdell,  153 
N.  C.  181,  69  S.  B.  65.  might  not  be  held  as  a 
controlling  authority  in  future  cases  of  this 
kind.  But,  on  mature  reflection,  and  especially 
in  view  of  the  recent  legislative  policy  as  de- 
clared in  the  act  creating  the  juvenile  courts 
(C.  S.  I  5039  et  seq.),  we  are  of  opinion  that 
Uie  position  originally  announced  in  this  case, 
and  as  formerly  declared  in  Stokes  v.  Cogdell, 
must  be  reaffirmed  and  followed.  There  is 
nothing  in  the  case  of  In  re  Warren,  178  N.  C. 
43,  100  S.  B.  76,  or  in  the  case  of  In  re  Means, 
176  N.  C.  307.  97  S.  B.  39,  which  militates 
against  this  position. 

Petition  dismissed. 

WALE:BB,  J.,   dissents. 


(90  W.  Va.  186)  * 

PERKINS  V.  FRIEDBERG  of  at.    (No.  4340.) 

(Supreme  0>urt  of  Appeals  of  West  Virginia. 

Feb.  7,  1922.) 

(Syllahua  hv  the  Court,) 

I.  Equity  ^=5>273— Amendsd  bill  held  not  de- 
murrahle  as  departure. 

Where  the  original  bill  is  for  recovery  on 
a  contract  for  the  use  of  buildings  and  personal 
property  and  for  damages  arising  from  their 
use,  agreed  to  be  paid  under  the  terms  of  the 
contract,  and  it  is  charged  therein  that  de- 
fendants negligently  and  carelessly  damaged 
the  property  amounting  to  a  sum  named,  and 
the  bill  is  amended  by  making  substantially  the 
same  averments,  but  omitting  the  words  **care- 
lessly  and  negligently"  as  qualifying  the  word 
''damaged,"  and  further  alleging  that  defend- 
ants promised  and  agreed  to  pay  for  such  use, 
as  well  as  any  damages  resulting  from  such 
use,  the  amended  bill  is  not  demurrable  as  a 
departure  from  the  cause  of  action  stated  in 
the  original  bill. 


^=:>For  other  cases  see  same  topic  and  KEY-KUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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2.  Attachment  ^=»7— Claim  for  damages  under 
agreement  held  not  one  arising  ex  delicto. 

Such  a  claim  is  not  one  arising  ez  delicto, 
and  can  be  asserted  against  a  nonresident  de- 
fendant by  bill  in  chancery,  supported  by  at- 
tachment, under  chapter  106,  fS  1-37  (sees. 
4455-4491)  of  the  Code. 


3.  Equity  ^=s»  1 27— Demurrer  by  nonresident 
held  appearance  warranting  personal  decree. 

In  a  suit  in  chancery  to  recover  money  due 
under  contract  against  a  nonresident  defendant 
in  which  there  is  attachment  of  defendant's 
property  and  substituted  summons  by  order 
of  publication,  a  demurrer  to  the  bill  by  the 
nonresident  defendant  constitutes  an  appear- 
ance on  his  part,  and  warrants  a  personfd  de- 
cree against  him. 

4.  Attachment  (®s=>277  —  Bond  by  nonresident 
defendant  held  autstitute  for  attached  prop- 
erty. 

Where  such  appearance  is  entered,  and 
defendant  gives  bond  to  perform  the  decree  of 
the  court,  the  attachment  is  dissolved,  and  the 
bond  becomes  a  substitute  for  the  attached 
property;  the  attachment  has  served  its  func* 
tions  and  ceased  to  be  operative,  and  a  subse- 
quent motion  to  quash  the  affidavit  for  attach- 
ment and  dismiss  the  bill  is  properly  overruled. 

5.  Principal  and  agent  ^=5>  1 4 (2)— Relation  may 
be  implied  from  words  and  conduct  of  par- 
ties. 

The  relation  of  agency  may  be  implied  from 
the  words  and  conduct  of  the  parties  and  the 
circumstances  of  the  particular  case,  and  does 
not  necessarily  depend  upon  an  express  ap- 
pointment and  acceptance. 

Appeal  from  Circuit  Court,  Marshall 
County. 

Action  by  B.  F.  Perkins  against  Max  Lu 
Friedberg  and  others  and  Marden,  Orth  & 
Hastings  Company.  Decree  for  plaintiff,  and 
defendant  last  named  appeals.   Affirmed. 

J.  M.  Ritz,  of  Wheeling,  and  Rhinelander, 
Durkin  &  Perkins,  of  New  York  City,  foi 
appellant. 

John  P.  Arbenz,  of  Wheeling,  for  appellee. 

LIVELY,  J,  Defendant,  Marden,  Orth  & 
Hastings  Co.,  appeals  from  a  decretal  judg- 
ment against  it  for  $8,628.48,  entered  De- 
cember 20,  1920. 

Plaintiff  leased  to  Max  Friedberg  a  por- 
tion of  his  brewery  buildings  and  certain 
personal  property  in  the  city  of  Benwood 
for  a  term  of  one  yea  r  for  the  purpose  of  the 
manufacture  of  potash  from  tobacco  stems, 
with  power  to  transfer  the  lease  to  a  corpo- 
ration afterwards  to  be  formed,  but  without 
releasing  Friedberg  from  liability  under  its 
terms.  Dr.  Peacock,  who  represented  appel- 
lant, Marden,  Orth  &  Hastings  Company, 
and  who  was  in  its  employ  as  a  chemical 
expert,  participated  in  the  negotiations  for 
and  formation  of  the  lease  contract,  but  as 
the  financial  responsibility  of  his  employers 
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was  then  unknown  to  plaintiff  he  preferred 
to  lease  to  Friedberg,  about  w^hose  financial 
standing  he  had  made  satisfactory  inquiry. 
Plaintiff  was  fully  aware  at  the  time  of  en- 
tering into  the  lease  contract  that  defendant 
company,  appellant,  was  jointly  interested  in 
the  business  venture  to  be  carried  on  in  his 
buildings.  Friedberg  had  conceived  the  plan 
of  extracting  potash  from  tobacco  stems,  and 
because  of  the  increased  demand  for  this 
chemical,  induced  by  the  World  War,  ap- 
preached  M.  S.  Orth,  president  of  defendant 
company,  who  became  Interested  in  the  pro- 
posed venture,  and  w.ith  the  result  that  an 
agreement  was  entered  into  between  them  by 
which  they,  Friedberg  and  defendant  com- 
pany, agreed  to  undertake  the  venture  on 
an  equal  basis.  A  corporation  was  to  be 
formed  for  the  purpose  of  conducting  the 
business,  in  which  each  party  was  to  have 
equal  share  and  equal  control.  Dr.  Peacock, 
then  in  the  employ  of  defendant  company 
as  consulting  chemist,  was  to  go  with  the 
new  venture,  ''loaned"  to  it,  but  was  to  re- 
main in  the  employ  of  defendant  company. 
His  salary  was  to  be  paid  by  defendant  -com- 
pany. He  (Peacock)  was  called  into  consul- 
tation with  the  parties  at  the  formation  of 
the  agreement,  and  it  was  largely  on  his  fa- 
vorable report  after  being  sent  to  Wheeling 
to  look  into  the  matter,  that  defendant  com- 
pany decided  to  go  into  the  manufacture  of 
potash  from  tobacco  stems.  Dr.  Peacock  ac- 
companied Friedberg  to  Pittsburg,  where  the 
plant  was  to  be  located,  but  not  finding  the 
facilities  at  that  point  favorable,  in  the  opin- 
ion of  Peacock,  they  went  to  Wheeling,  W. 
Va.,  where  negotiations  were  begun  by  them 
with  plaintiff,  culminating  in  the  contract 
lease  of  the  prox)erty  in  Benwood,  dated  Oc- 
tober 11,  1915.  Jn  the  selection  of  the  proi)- 
erty  leased  and  in  negotiating  the  lease.  Dr. 
Peacock  states  he  was  representing  defend- 
ant company,  and  so  informed  plaintiff. 
Plaintiff,  as  before  stated,  not  then  knowing 
the  financial  responsibility  of  Dr.  Peacock's 
principal,,  preferred  to  hold  Friedberg  re- 
sponsible for  the  liabilities  arising  from  the 
business.  Because  the  lease  was  made  to 
Friedberg  instead  of  to  the  joint  adventur- 
ers, a  memorandum  in  writing  was  then 
made  between  Friedberg  and  Marden,  Orth 
&  Hastings  Company,  Inc.,  signed  by  S.  Pea- 
cock for  the  latter,  stating  that  the  lease  had 
been  taken  in  the  name  of  Friedberg  as  of 
that  date  in  order  to  save  time,  and  that  the 
lease  was  so  taken  for  the  joint  account  and 
benefit  of  both  parties,  and  that  the  liabili- 
ties assumed  thereunder  should  be  jointly 
assumed  by  them  as  if  the  lease  had  been 
made  to  them  jointly.  This  memorandum  in 
writing,  so  sigued,  was  on  the  following  day 
mailed  to  defendant  company  in  a  letter 
from  Attorney  Sachs,  in  which  the  terms  of 
the  lease  were  summarized,   reasons  given 


^5»For  other  cases  see  same  topic  and  KEY-NUMBEH  in  all  Key-Numbered  Digests  and  Indexes 
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for  the  great  advantage  offered  by  the  pres- 
ence of  machinery  and  tanks  in  the  leased 
premises,  and  why  the  lease  was  taken  In 
Friedberg*s  name,  as  contained  in  copy  of 
the  memorandum  inclosed.  The  last  clause 
of  that  letter  reads: 

"Last  evening  there  was  drawn  and  signed 
by  Dr.  Peacock  acting  for  yon,  and  by  Mr. 
Frledberg,  a  memorandum  concerning  the  lease, 
a  copy  of  which  I  am  inclosing  herewith." 

Orth,  president  of  defendant  company,  de- 
nied ever  having  received  such  letter  or  mem- 
orandum. Peacock  and  Friedberg  took  over 
the  buildings  and  personal  property  leased. 
The  former,  being  a  chemical  engineer  and 
expert,  dictated  the  change  in  the  arrange- 
ment and  Installation  of  the  machinery,  and 
seemed  to  have  control  and  supervision  of 
the  work  of  preparation,  and,  subsequently, 
of  the  manufacture  of  the  product.  Plain- 
tiff, at  his  request,  furnished  mouey,  materi- 
ul,  and  supplies  amounting  to  $1,317;  per- 
foiTned  services  amounting  to  $389.52;  leased 
to  them  other  property,  the  rent  on  which 
amounted  to  $753.  It  became  necessary  to 
damage  the  building  in  the  installation  of 
machinery  and  pipes  therein  by  cutting 
through  the  partitions  and  the  like;  and  it 
became  apparent  that  the  tanks  and  "agita- 
tors'* used  would  be  damaged  or  destroyed 
by  the  acids  used  in  the  process.  These 
damages,  whatever  they  might  be,  were 
agreed  to  be  paid  by  Peacock  on  behalf  of 
his  employers.  The  materials,  sui)plies, 
services,  rents,  and  damages  are  not  contro- 
verted. The  contention  is  that  defendant 
company  is  not  liable  therefor;  that  if  any 
liability  exists  it  should  rest  upon  the  cor- 
poration agreed  to  be  formed  by  Friedberg 
and  defendant  company  to  conduct  the  en- 
terprise. Potash  in  some  quantities  was 
manufactnred  and  sold  to  the  trade  through 
defendant  company,  but  it  soon  became  ap- 
parent that  the  enterprise  would  not  suc- 
ceed, a  receiver  was  appointed  to  take  charge 
of  the  property,  and  on  April  21,  1016,  de- 
fendant company  purchased  from  Friedberg 
all  his  right,  title,  and  interest  in  the  prop- 
erty, and  respondent  took  it  over.  Whether 
there  was  a  receiver's  sale,  it  does  not  ap- 
pear. In  September,  1916,  plaintiff  instituted 
this  suit  against  Friedberg  and  defendant 
corai)any  as  traders  under  the  firm  name  and 
style  of  Excelsior  Salt  Company  and  also  as 
Central  Productive  Company,  and  attached 
the  property.  Defendant  company  gave  bond 
to  answer  the  decree  or  judgment  of  the 
court,  appeared  and  demurred  to  the  bill, 
the  amended  bill,  and  second  amended  bill; 
then  moved  to  quash  the  attachment;  then 
answered,  denying  liability. 

The  errors  assigned  are :  (1)  Refusal  of  the 
court  to  sustain  demurrer  to  second  amend- 
ed bill,  and  to  dismiss  the  suit;  (2)  refusal 
to  quash  the  attachment  affidavit  and  dis- 


miss the  bill;    (3)  decision  of  the'  issue  lo 
favor  of  the  plaintiff. 

[1,2]  It  is  argued  that  a  demurrer  to  the 
second  amended  bill  should  have  been  sus- 
tained because  it  incorporates  a  new  cause 
of  action  not  set  out  in  the  original  bill. 
The  original  bill  charges  that  defendants  used 
the  property  of  plaintiff  covered  by  the  lease 
and  also  other  property,  and  that  defendants 
agreed  to  pay  for  the  use  and  damage  there- 
of; that  they  destroyed  and  damaged  certain 
property  by  improper  and  negligent  use 
thereof,  the  aggregate  damage  amounting  to 
the  sum  of  $5,000.  The  second  amended  bill 
contains  practically  the  same  allegation,  but 
more  sped  ileal  I  y  sets  out  the  promise  to  pay 
for  the  damage  and  how  the  damage  arose, 
but  leaves  out  the  elements  of  carelessness 
and  negligence  in  the  use  by  which  the  dam- 
age was  occasioned.  The  allegation  Is  that 
it  became  apparent  that  the  use  to  which 
certain  tanks  and  "agitators"  were  put 
would  wholly  destroy  them,  and  that  plain- 
tiff objected  to  such  use,  but  defendants  spe- 
ci<vlly  promised  plaintiff  that  the  damage 
for  such  use  would  be  paid.  We  can  see  no 
departure  from  the  cause  of  action  in  these 
two  bills.  The  damages  were  contemplated 
and  agreed  to  be  paid  under  the  terms  of 
the  contract,  and  whether  negligently  or 
carelessly  done  does  not  matter  so  far  as  the 
right  of  recovery  of  plaintiff  is  concerned. 
The  terms  "negligently  and  carelessly"  so 
used  do  not  make  the  claim  for  damages  ex 
delicto.  It  arises  out  of  the  contract,  and 
we  see  no  objection  to  uniting  it  with  the 
items  for  services,  materials,  and  rent  be- 
coming due  by  virtue  of  the  same  transac- 
tion. 

A  claim  of  this  character  does  not  fall 
within  the  holding  in  Mabie  v.  Moore.  75  W. 
Va.  761,  84  S.  E.  788,  wherein  it  is  held  that 
a  cause  of  action  ex  delicto  is  not  alone  cog- 
nizable in  equity  under  section  1,  c.  IOC  (sec. 
4455)  of  the  Code,  authorizing  attachm^its 
in  equity  against  the  property  of  a  nonresi- 
dent. Damages  for  a  tort  are  not  embraced 
in  that  section.  But  here  the  claim  arises 
out  of  the  contract  sued  on,  in  which  there 
is  an  express  promise  to  pay  these  items  of 
damages  as  alleged  in  the  bill.  Another  rea- 
son urged  why  the  demurrer  should  have 
been  sustained  is  that  the  original  and 
amended  bills  allege  a  partnership  between 
Friedberg  and  defendant  corporation,  and 
that  the  liability  as  alleged  is  a  partnership 
liability,  a  relation  and  liability  which  a 
corporation  cannot  enter  into  nor  incur.  The 
weight  of  authority  seems  to  be  that  a  qor- 
poration  does  not  have  authority  to  enter 
into  partnership  relations  with  an  individ- 
ual. However,  there  is  nothing  to  prevent  a 
corporation  from  becoming  interested  in  a 
venture  with  an  individual.  The  principle 
urged  as  a  reason  why  a  corporation  cannot 
enter  into  a  general  partnership  relation  If 
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that  its  act  In  so  doing  would  be  ultra  vires, 
not  authorized  by  its  charter.  Here  there  is 
nothing  to  show,  either  in  the  pleadings  or 
evidence,  that  the  charter  of  defendant  cor- 
poration either  authorized  or  prevented  such 
relations,  or  such  ventures.  Besides,  the  bill 
charges  that  defendants  were  acting  jointly 
in  the  venture,  and  that  each  Is  liable  for 
the  debts  Incurred.  Where  a  coriwratlon 
and  another  have  assumed  to  enter  into  a 
partnership  and  have  Jointly  transacted  busi- 
ness together,  they  may  recover,  by  reason 
of  their  joint  interest,  upon  obligations  made 
to  them  in  their  partnership  name,  although 
the  corjwration  may  have  had  no  power  to 
enter  into  the  partnership.  Wilson  v.  Carter, 
46  W.  Va.  469,  33  S.  E.  249; '  French  v.  Don- 
ohue,  29  Minn.  Ill,  12  N.  W.  354 ;  Canal  Co. 
V.  Fulton  Bank,  7  Wend.  (N.  Y.)  412.  The 
converse  of  this  proposition  should  be  true. 

"Where  the  rights  of  the  public  are  not  in- 
volved, a  purely  private  corporation  eDtering 
into  a  contract  in  ezcesH  of  its  powers,  and 
receiving  beoefits  thereunder,  is  estopped  from 
setting  up' the  defense  that  it  was  without  pow- 
er to  make  it,  so  far  as  such  estoppel  is  nee- 
es5)ary  to  do  justice  between  the  parties,  un- 
less such  contract  is  in  violation  of  some  posi- 
tive law  or  well-settled  rule  of  public  policy." 
Chafin  V.  Coal  Co.,  85  W.  Va.  459,  102  S.  B. 
291,  11  A.  L.  R.  657. 

[3, 4]  The  second  point  of  error  is  that  the 
affidavit  for  attachment  snould  have  been 
quashed  because  it  did  not  sufficiently  show 
the  nature  of  plaintiff's  claim,  the  attach- 
ment discharged,  and  the  bill  dismissed.  We 
do  not  think  it  necessary  to  inspect  the  affi- 
davit nor  to  pass  upon  its  sufficiency.  By 
giving  bond  to  answer  the  judgment  or  de- 
cree of  the  court,  the  defects  in  the  affidavit, 
if  any/  were  waived.  The  motion  to  quash 
came  too  late.  The  affidavit  had  served  its 
purpose,  and  the  bond  took  the  place  of  the 
attached  property.  Danser  v.  Mallonee,  77 
W.  Va.  26,  86  S.  E.  895;  Franklin  v.  T.  H. 
Lilly  Lumber  Co.,  66  W.  Va.  164,  66  S.  E. 
225. 

**When  for  the  purpose  of  releasing  attached 
property  a  bond  is  given  to  pay  the  judgment 
which  the  attachment  plaintiff  may  thereafter 
procure  against  the  attached  defendant,  the 
principal  effect  of  such  bond  is  to  dissolve  the 
attachment  and  discharge  the  property  from 
the  attachment  lien,  and  the  case  will  then  pro- 
ceed as  if  originally  by  summons."  1  Shinn  on 
Attach.  S  304. 

[5]  The  remaining  assignment  of  error  is 
upon  the  decision  of  the  court  upon  the  mer- 
its in  favor  of  plaintiff.  There  is  no  con- 
troversy over  the  justness  of  the  plaintiffs 
claims  for  services,  materials,  rents,  and 
damages.  The  defense  is  that  defendant  cor- 
poration is  not  liable;  that  if  any  liability 
exists  it  is  upon  the  Central  Productive  Com- 
pany, a  corporation,  the  formation  of  which 
was  contemplated  in  the  agreement  between 
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Friedberg  and  defendant  corporation,  as  set 
forth  in  their  agreement  of  October  2,  1915, 
and  which  was  actually  formed  on  October 
22,  1915,  for  the  purpose  of  conducting  the 
joint  venture.  It  is  not  denied  that  Peacock 
contracted  the  indebtedness  sued  on,  but  it 
is  asserted  that  he  was  then  acting,  not  as 
deiJendant  .  corporation's  agent,  but  as  the 
agent  of  the  Central  Productive  Company; 
that  he  had  no  authority  to  act  as  agent  for 
defendant  corporation.  In  tliis  we  cannot 
agree.  While  the  corporation  was  chartered 
and  seems  to  have  been  organized,  it  never 
took  charge  of  the  conduct  of  the  business. 
No  stock  was  ever  issued.  It  did  not  pur- 
chase raw  material  or  any  other  material 
for  the  conduct  of  the  business;  the  lease 
was  never  assigned  to  it  until  after  these 
de^ts  were  contracted,  and  the  affairs  be- 
came involved.  It  is  true  that  shipments  of 
the  potash  manufactured  were  made  in  that 
name,  but  to  the  order  of  defendant  coriwra- 
tion.  The  existence  of  the  Central  Produc- 
tive Company  was  not  known  by  plaintiff  un- 
til after  the  indebtedness  to  him  had  been 
incurred.  He  knew  that  materials  came  to 
the  plant  consigned  to  Central  Productive 
Company,  and  to  Excelsior  Salt  Company, 
but  he  testifies  that  he  had  no  idea  that  a 
corporation  had  been  formed.  Dr.  Peacock 
came  to  him  in  October,  1915,  before  any 
corporation  was  formed,  representing  him- 
self to  be  acting  for  defendant  corporation 
in  securing  the  lease,  remained  in  active 
charge  and  authority,  secured  bis  services 
and  material  for  their  benefit,  agreed  to  pay 
him  compensation  for  destruction  of  his 
tanks  and  damages  to  his  buildings,  rented 
other  buildings  from  him,  representing  that 
there  were  ample  funds  behind  the  venture. 
Peacock  evidently  was  under  the  impression 
that  he  was  the  representative  of  defendant 
corporation.  That  was  his  understanding. 
He  knew  that  a  corporation  was  to  be  form- 
ed, and  that  he  was  to  receive  stock  in  the 
corporation  out  of  his  employer's  shares  of 
stock,  but  never  received  any.  He  was  not 
put  in  charge  by  the  officers  of  the  Central 
Productive  Company,  but  continued  as  he  be- 
gan, in.  the  employ  of  and  representing  Mar- 
den,  Orth  &  Hastings  Co.  Friedberg  testifies 
that  Orth  told  him  that  Pencock  was  to  be 
his  representative  in  the  conduct  of  the  busi- 
ness. The  parties  to  the  joint  venture  never 
seemed  to  consider  the  existence  of  the  cor- 
poration in  their  dealings  with  each  other 
or  the  public  Mr.  Orth  took  no  part  in  its 
organization,  and  did  not  know  who  were  its 
officers.  No  corporation  account  books  were 
kept  so  far  as  the  record  discloses.  Mr. 
Orth  visited  the  plant  in  its  formative  stage, 
and  found  Peacock  in  charge  as  his  represen- 
tative, and  seemed  to  be  satisfied  with  its 
progress.  The  corporation  was  a  lifeless  pa- 
per organization,  and  did  not  awake  to  ac- 
tivity until  in  the  year  1916,  when  the  lease 
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was  transferred  to  It  and  a  receiver  was  ap- 
pointed for  its  affairs.  Friedberg  testifies 
that  the  corporation  formed  under  his  agree- 
ment with  Marden,  Orth  &  Hastings  Compa- 
ny was  never  in  the  conduct  of  the  business 
until  about  the  time  he  sold  out  In  1916;  and 
that  the  business  had  heen  carried  on  In  Per- 
kins' building  'without  any  special  name,  and 
whatever  materials  were  needed  he  himself 
bought  in  his  own  name;  that  Mr.  Orth  was 
fully  advised  of  this  method  of  procedure, 
after  the  date  of  the  formation  of  the  cor- 
poration. The  preponderance  .of  the  evi- 
dence is  that  the  business  was  conducted  as 
it  had  been  begun,  with  the  two  defendants 
equally  interested  therein,  until  about  the 
time  of  the  appointment  of  the  receiver.  It 
is  clear  that  Perkins  was  not  informed  of 
any  change.  Having  created  this  condition 
and  permitted  it  to  remain,  can  defendant 
now  escape  liability  to  plairftiff  by  retreating 
under  protection  of  this  corporation  which 
never  functioned? 

Under  the  circumstances  detailed  we  think 
the  lower  court  was  justified  in  finding  that 
Dr.  Peacock  was  the  agent  of  defendant  cor- 
poration. The  creation  of  an  agency  may  be 
deduced  from  the  declarations  and  acts  of 
the  parties,  and  does  not  depend  upon  ex- 
press appointment  and  acceptance.  Dovnier 
V.  Morrison,  2  Grat  (Va.)  237;  2  O.  J.  p. 
435,  §  32,  title,  "Implied  Agency."  We  do 
not  overlook  the  fact  that  Mr.  Orth,  presi- 
dent of  defendant  corporation,  denies  the 
agency  of  Dr.  Peacock.  But  upon  this  con- 
flicting evidence  the  circuit  court  has  found 
that  such  agency  existed,  and  we  will  not 
disturb  its  findings  In  that  regard.  Smith  v. 
Yoke,  27  W.  Va.  639;  Yoke  v.  Shay,  47  W. 
Va.  40,  34  S.  E.  748;  Naughton  v.  Taylor, 
60  W.  Va.  233,  40  S.  B.  352;  Coal  Co.  v.  Coal 
&  Coke  Co.,  83  W.  Va.  205,  96  S.  B.  148. 

We  afiirm  the  decree. 

Afifirmed. 


(28  Oa.  App.  122) 

SIRMANS  V.  STATE.     (No.  13049.) 

'  (Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18,  1922.) 

fByllahus  hy  the  Court.) 

I.  Indictment  and  information  ^=:9 1 25 (42)— In- 
dictment not  bad  as  attempting  to  charge  both 
burglary  and  larceny  in  single  count. 

The  indictment  in  this  case  charged  the 
offense  of  burglary,  for  that  the  accused  did, 
"unlawfully  and  with  force  and  arms,  the  store- 
house of  .7.  O.  Barnes,  to  wit,  an  office  in  the 
Dal  ton  building  in  the  city  of  Valdosta,  said 
county,  in  which  office  valuable  goods  were 
kept  and  stored,  there  situate,  break  and  enter 
with  latent  to  commit  a  larceny,  and,  having  so 
broken  and  entered,  one  fur,  known  as  a  taupe 
cross  fox  neckpiece,  of  the  personal  goods  of 
J.  G.  Barnes,  and  the  value  of  $67.50,  in  said 


bouse  then  and  there  being  found,  did  wrons' 
fully,  fraudulently,   and  privately  take  there ~ 
from  and  carry  away  with  intent  to  steal  the 
same."    The  court  did  not  err  in  overruling  m 
demurrer  which  alleged  that  "there  is  a  faint 
attempt  in  the  indictment  to  charge  the  defend- 
ant in  one  count  in  said  indictment  with  both 
the  offense  of  burglary  and  larceny  from  the 
house,  but  the  language  is  entirely  insufficient 
in  law  to  charge  the  offense  of  larceny  from 
the  house,  and  do  [so?]  much  of  said  indict- 
ment as.  attempts  to  charge  larceny  from  the 
house,  should  be  stricken,  for  the  reason  that 
'good  pleading  requires  that  each  offense  be  sep- 
arately charged,  in  separate  counts,  and,  where 
this  is  not  done,  the  offense  of  larceny  from 
the  house  must  be  plainly  and  fully  set  out,  in 
the  count  of  burglary,  and  this  charge  is  then 
sufficient  only  in  the  absence  of  special  demur - 
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2.  Criminal  law  (d=»863(2),  888,  1174(1),  1175 
—Instruction  to  correct  verdict  by  fixing  pan- 
Ishment,  and  verdict  as  corrected,  held  prop- 
er; any  error  In  conneetlon  with  correction  of 
verdict  recommending  punishment  as  for  mis* 
demeanor  or  In  Instruction  held  npt  harmfnl. 

The  hill  of  exceptions  alleges  that  ''the  jury, 
having  deliberated  on  the  case  after  same  was 
submitted  to  them,  returned  into  court  their 
verdict  in  words  and  figures  as  follows,  to  wit: 
'We,  the  jury,  find  the  defendant  guilty  this, 
the  23d  day  of  August,  1021,  and  recommend 
that  he  be  punished  as  for  a  misdemeanor. 
J.  B.  Harris,  Foreman.'  The  court  instructed 
the  jury  as  follows:  Tour  verdict  is  not  in 
proper  form.  It  will  be  necessary  for  you  to 
return  to  your  jury  room  and  fix  the  minimum 
and  maximum  penalty.'  Whereupon  the  jury 
retired  and  corrected  the  verdict -so  as  to  read 
as  follows:  'And  make  a  minimum  of  one  year 
and  a  maximum  of  two  years.' "  "The  instruc- 
tions of  the  court,  and  the  verdict  of  the  jury 
as  corrected  under  instructions  by  the  court" 
were  proper.  Moreover,  if  erroneous,  this  was 
not  harmful  to  the  defendant,  as  he  was  "pun- 
ished as  for  a  misdemeanor." 

3.  Burglary  ^=s>4 1  (4)— Evidence  that  property 
left  in  iociced  room  was  missing  held  to  sup- 
port finding  of  breaicing  and  entering. 

Where  an  article  is  left  in  a  room  in  the 
afternoon  and  the  door  is  locked,  and  when  the 
door  is  opened  the  next  morning  the  article  is 
missing,  and  it  is  testified  by  the  owner  of  the 
article  and  occupant  of  the  room  that  the  only 
possible  way  that  the  room  could  have  been  en- 
tered was  by  opening  the  door  with  a  key,  this 
is  sufficient  to  authorize  the  jury  to  find  a 
breaking  and  entering  of  the  room.  Humphries 
V.  State,  149  Ga.  480,  100  S.  B.  637;  Id.,  24 
Ga.  App.  313,  100  S.  B.  791. 

4.  Witnesses  ^=9359  —  Cross-examination  as 
to  convictions  properly  permitted  over  ob- 
jection that  there  was  better  evidence. 

For  DO  reason  urged  was  it  error  to  admit 
the  evidence  of  which  complaint  is  made  in 
ground  8  of  the  motion  for  a  new  trial. 

5.  Charges  not  erroneous. 

There  is  no  error  in  any  of  the  excerpts 
from  the  charge  of  which  complaint  is  made  in 
the  motion  for  a  new  trial. 
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6.  Criminal  law  ^s>935(l)— New  trial  proper- 
ly denied  when  evidence  sufRclent  and  no  er- 
ror committed. 

The  evidence  authorized  the  verdict;  no 
error  of  law  is  shown  to  have  been  committed 
on  the  trial,  and  the  motion  for  a  new  trial 
was  properly  overruled. 

Error  from  Superior  Courts  tiowndes  Coun- 
ty; W.  E.  Thomas,  Judge. 

.  IL  E.  Sirmans  was  convicted  of  burglary, 
and  he  brings  error.  Affirmed. 

The  solicitor  general  was  permitted  to  ask 
one  of  defendant's  witnesses  how  many  terms 
be  had  servod  In  the  chain  gang,  how  many^ 
fines  he  had  paid  to  keep  from  going  to  the 
chain  gang,  and  whether  the  reason  he  could 
not  remember  was  because  he  had  paid  so 
many  fines  that  he  did  not  remember  them, 
ete,  over  defendant's  objection  that  there 
was  higher  and  better  evidence  of  the  fact 
if  the  witness  had  served  terms  In  the  chain 
gang.  Defendant  moyed  to  exclude  all  such 
testimony,  on  the  ground  that  the  accusation, 
bill  of  Indlctmant,  and  charges  on  the  books 
In  the  court  were  higher  and  better  evidence. 
— Statement  by  editor. 

R.  A.  Hendricks*  of  Nashville,  for  plaintiff 
in  error. 

Clifford  E  Hay,  Sol.  Qen.,  of  ThomasvllXe, 
for  the  State. 

BLOODWORTH,   J.     Judgment   afllrmed. 

.  BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 


(27  Oa.  App.  681) 

MICKENS  V.  STATg;   (No.  12612.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  16, 1921.) 

(Sytlahus  hy  the  Court.) 

Criminal  law  ^so552(3)— latoxloating  liquors 
^=»236(I9)  —  Clromnatantial  evidence  must 
exclude  every  reasonable  hypothesis  save 
guilt;  evidence  Insufflcient  to  support  con- 
viction for  manufacturing  liquor. 

The  evidence  relied  upon  for  the  conviction 
of  the  accused  was  wholly  circumstantial,  and 
was  not  sufficient  to  exclude  every  reasonable 
hypothesis  save  that  of  his  guilt.  It  follows 
that  his  conviction  was  contrary  to  law  and 
the  evidence,  and  that  the  judge  erred  in  over- 
ruling the  motion  for  a  new  trial. 

Error,  from  Superior  Court,  Wilkes  (boun- 
ty; E.  T.  Shurley,  Judge. 

George  Mickens  was  convicted  of  an  of- 
fense, and  he  brings  error.    Reversed. 


Brantley  Wheatley  testified  that  he  saw 
defendant  near  a  still  on  a  creek  between  Jim 
Sutton's  place  and  Watson  Sutton's  place; 
that  "this  negro"  (defendant)  lived  with  Jim 
Sutton;  that  defendant  was-  not  very  far 
from  the  still,  and  that  he  whistled,  and 
Amos  Wilkes  came  out,  and  the  defendant 
went  in,  and  that  the  witness  waited  about 
20  or  80  minutes  and  did  not  see  him  come 
out;  that  after  he  went  In  he  heard  them 
"hitting  the  tin"  and  saw  smoke  coming  out; 
that  he  and  others  went  back  to  the  still 
that  night,  but  did  not  recognize  anybody 
but  Amos  Wilkes;  that  he  did  not  see  de- 
fendant doing  anything  around  the  still,  and 
did  not  know  whether  he  went  out  the  other 
side  of  the  still  or  not;  that  there  were 
paths  on  each  side  going  to  the  same  place. 
Another  witness  testified  that  he  was  with 
Wheatley,  and  that  there  was  a  negro  at 
the  still,  but  he  did  not  recognize  him.  It 
would  seem  that  the  n^ro  spoken  of  ran 
away. — Statement  by  editor. 

Colley  &  GoUey,  of  Washington,  Ga.,  for 
plaintiff  In  error. 

M.  L.  Welta,  SoL  Qen.,  ct  Warrenton,  for 
the  State. 

BROYLES,  01  J.     Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ^  concur. 


(28  Ga.  App.  4) 

MILLER   ft  at.   v.   McCASKEY   REGISTER 
CO.     (No.  12744.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  14.  1921.) 

(SyUdbus  hy  the  Court.) 


Sales  ^=»58— Trial  «»I39( I)— Verdict  prop, 
eriy  directed  when  demanded  by  evidence; 
seller  held  entitled  to  directed  verdiet  In  ao* 
tion  on  purchase-money  note. 

A  careful  examination  of  the  evidence  In 
this  case  is  coDvincing  that  a  verdict  in  be- 
half of  the  plaintiff  was  demanded.  For  no  rea- 
son assigned  did  the  court  err  in  directing  a 
verdict  for  the  plaintiff.  The  case  of  Bridges 
V.  McFarland,  143  Ga.  581,  85  S.  E.  856,  relied 
on  by  counsel  for  the  plaintiff  in  error,  was  a 
suit  upon  a  contract,  whereas  the  instant  case 
was  a  suit  upon  a  promissory  note. 

Erroi;  from  Superior  Oourt,  Seminole 
County ;  W.  a  Worrlll,  Judge. 

Action  by  the  McCaskey  Register  Com- 
pany against  J.  M.  Miller  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

The  action  was  on  a  note  for  the  price  of  a 
^'register  system  of  accounts.*'     it  appeared 
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from  defendant's  evidence  that  the  order 
was  given  April  15,  and  as  originally  writ- 
ten In  duplicate  provided  for  shipment  by 
May  15,  "or  as  soon  thereafter  as  possible," 
but  that  when  defendant  was  reading  It  he 
refused  to  accept  the  contract  on  those  terms, 
stating  that  he  wanted  the  goods  immediate- 
ly, whereupon  plaintiCTs  salesman  struck  out 
the  quoted  words  on  the  carbon  copy,  which 
defendant  was  reading,  saying  that  defend- 
ant would  get  the  goods  in  30  days.  In  the 
original  no  such  change  was  made.  The 
property  was  shipped  about  four  months  aft- 
er the  order  was  given,  and  refused  by  de- 
fendant. The  order  provided  that  it  could 
not  be  altered  or  varied  by  any  verbal  agree- 
ment or  understanding,  and  contained  an  ac- 
knowledgment by  defendant  of  the  receipt  of 
an  exact  duplicate.  Several  letters  from  de- 
fendant to  plaintiff  were  introduced.  In  let- 
ters dated  June  8,  August  18,  and  August  26, 
defendant  refused  to  take  the  property,  but 
In  a  letter  dated  July  7  he  directed  plaintiff 
to  ship  the  goods  at  once. — Statement  by 
editor. 

W.  V.  Custer  and  J.  B.  Drake,  both  of 
Bainbridge,  for  plaintiffs  In  error. 

John  R.  Wilson  and  H.  C.  Harrison,  both 
of  Bainbridge,  for  defendant  In  error. 

LUKE,  J.     Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLOOD  WORTH,  J., 
concur. 


(27  Ga.  App.  624) 

HAMMETT  V.  STATE.    (No.  12729.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  17,  1921.) 

(ByllaluB  ly  the  Court,) 

Criminal  law  ^=s>B26,  935(1)— More  particular 
Instructions  should  be  requested;    new  trial 
properly  denied  when  evidence  sufficient. 
There  is  no  merit  in  the  errors  assigned 
upon  the  several  excerpts  from  the  charge  of 
the  court    If  the  defendant  wished  more  par- 
ticular instructions,  timely  request  should  have 
been  made.    The  evidence  authorized  the  con- 
viction, and  it  was  not  error  to  overrule  the 
motion  for  a  new  trial. 

Error  from  Superior  Court,  Floyd  Coun- 
ty; Moaes  Wright,  Judge. 

Red  Hammett,  alias  Emmett  Puckett,  was 
convicted  of  an  offense,  and  he  brings  error. 
Affirmed. 

The  charge  was  as  follows,  the  number- 
ing being  inserted  for  convenience  in  refer- 
ring to  the  parts  complained  of: 


(1)  This  defendant  is  charged  with  the  of- 
I  fense  of  selling  whisky  in  violation  of  the  pro- 
hibition law.    He  has  pleaded  not  guilty. 

(2)  He  is  presumed  to  be  innocent,  and  be- 
fore you  can  convict  him  the  state  must  es- 
tablish his  guilt  by  competent  and  sufficient 
evidence  beyond  a  reasonable  doubt 

(3)  He  has  made  a  statement,  not  under 
oath,  in  his  own  behalf,  and  you  will  give  his 

;  statement  just  such  weight  as  you  think  it  is 
right  to  give  it  You  may  believe  it  in  prefer- 
ence to  the  sworn  testimony  in  the  case. 

(4)  You  are  the  exclusive  judges  of  the  cred- 
ibility of  all  witnesses. 

(5)  If  you  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  in  this  county,  at  any 
time  within  two  years  prior  to  the  finding  of 
*this  bill  of  indictment,  he  sold  the  whisky  men- 
tioned in  the  indictment,  to  the  party  mention- 
ed, it  would  be  your  duty  to  find  him  guilty; 
otherwise  you  would  find  him  not  guilty. 

Defendant  assigned  error  on  the  whole 
charge,  in  that  it  did  not  cover  the  law  in- 
volved in  the  case  in  connection  with  the 
evidence.  He  assigned  error  on  the  excerpt 
marked  *%*'  on  the  grounds  that  the  court 
should  have  explained  the  meaning  of  com- 
petent and  sufficient  evidence,  stated  what 
evidence  was  sufficient  to  convict,  and  ex- 
plained what  was  meant  by  "beyond  a  rea- 
sonable doubt,"  and  should  have  charged  that 
the  evidence  must  establish  his  guilt  to  a 
moral  and  reasonable  certainty  and  beyond  a 
reasonable  doubt  He  assigned  error  on  the 
excerpt  marked  **4,**  on  the  grounds  that  it 
was  not  full  enough,  that  the  court  should 
have  charged  that  the  Jury  should  believe 
those  witnesses  who  had  the  best  opportunity 
to  know  the  facts  and  the  least  inducement 
to  swear  falsely,  "their  manner  of  testifying, 
their  Intelligence,  the  nature  of  the  facts  U> 
which  they  testify,  the  probability  or  im- 
probability of  their  testimony,  their  interest 
or  want  of  interest,  and  also  their  personal 
credibility  so  far  as  the  same  may  legitimate^ 
ly  appear  from  the  trial,'*  and  that  the  ^ury- 
might  consider  the  number  of  witnesses^ 
though  the  preponderance  was  not  necessari- 
ly with  the  greater  number.  He  assigned  er- 
ror on  the  court's  failure,  to  charge,  without 
request  that  the  jury  were  to  take  the  law^ 
from  the  court  and  the  evidence  from  the 
witnesses,  and  to  apply  the  same  together, 
and  form  a  verdict  thereon. — Statement  by 
editor. 

Harris  &  Harris,  of  Rome^  for  plaintiff  in 
error. 

E.  S.  Taylor,  SoL  Gen.,  of  Summerville^ 
and  J.  F.  Kelly,  of  Rome,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  O.  J.,  and  BLOODWORTH,  J^ 
concur. 
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(27  Oa.  App.  757) 

LEWIS  V.  CITY  OP  MOULTRIE. 
(No.  12753.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  13,  1921.) 

(Stfllahus  hy  the  Court.) 

Municipal  corporations  €==>736,  743,  845(2), 
—Liable  for  nuisance  due  to  error  and  negli- 
gence in  constructing  sewer;  damages  from 
nuisance  Includes  tfecrease  In  maricet  value  of 
Injured  person's  realty;  petition  held  to  state 
cause  of  action  against  city  for  creating  nui- 
sance in  connection  with  storm  sowers. 

WhUe  the  maintenance  by  a  city  of  a  sew- 
erage drainage  system  is  connected  with  the 
preservation  of  the  public  health,  and  there- 
fore is  a  governmental  function,  and  while  or- 
dinarily the  city  cannot  be  held  liable  for  any 
damage  to  person  or  property  caused  by  the 
negligence  of  any  of  the  city*8  servants  while 
engaged  in  such  work  (City  Council  of  Au- 
gusta V.  Cleveland,  148  Ga.  734,  98  S.  E.  345, 
and  citations),  and  while  a  city  ordinarily  can- 
not be  held  liable  for  damage  to  person  or  prop- 
erty caused  by  an  error  of  judgment  on  the 
part  of  its  authorities  in  adopting  a  general 
plan  of  drainage  and  in  determining  when, 
where,  and  of  what  size,  and  at  what  level, 
drains  or  sewers  shall  be  located  (Harrison  Co. 
V.  City  of  Atlanta,  26  Ga.  App.  727,  107  S.  E. 
83),  yet,  where  such  negligence  or  error  of 
judgment  results  in. the  creation  and  mainte- 
nance by  the  city  of  a  nuisance,  permanent  in 
its  character,  and  dangerous  to  life  and  health, 
and  where  the  effect  of  the  nuisance  is  specially 
injurious  to  an  individual  by  reason  of  its  prox- 
imity to  his  home,  he  is  entitled  to  recover 
adequate  compensation  for  his  injuries,  includ- 
ing damages  for  any  decrease  in  the  market 
value  of  his  realty.  Butler  v.  Thomasville,  74 
Ga.  570;  Smith  v.  Atlanta,  75  Ga.  110;  At- 
lanta V.  Word,  78  Ga.  276;  Atlanta  v.  War- 
nock,  91  Ga.  210,  18  S.  B.  135,  23  L.  R.  A. 
301,  44  Am.  St.  Rep.  17;  Holmes  v.  Atlanta. 
113  Ga.  962,  39  S.  E.  458;  Kea  v.  Dublin,  145 
Ga.  511,  89  S.  E.  484;  AugusU  ▼.  Cleveland, 
«iupra. 

Applying  this  ruling  to  the  allegations  of  the 
petition  in  the  instant  case,  the  petition  set 
forth  a  cause  of  action,  and  the  court  erred  in 
dismissing  it  on  general  demurrer. 

Error  from  Superior  Ck)urt,  Colquitt 
County  ;W.  E.  Thomas,  Judge. 

Action  by  B.  M.  Lewis  against  the  City  of 
Moultrie  and  another.  Judgment  for  defend- 
ant named  on  demurrer,  and  plaintiff  brings 
error.    Reversed. 

The  petition  alleged:  (1)  That  the  dty  of 
Moultrie  was  a  body  politic  and  corporate, 
and  the  Atlantic  Bitulithlc  Company  was  a 
foreign  cor^ration,  engaged  in  the  perform- 
ance of  a  contract  with  such  city  to  pave 
certain  streets;  (2)  that  the  petitioner  wa.s 
the  owner  of  two  described  tracts  of  land, 
one  of  which  was  bounded  on  the  west  by 
Main  Street  North,  and  on  the  north  by  Fifth 
Avenue   Northwest;     (3)  that   on    the   flrst- 


(110  S.B.) 

described  tract  petitioner  had  bis  residence, 
and  that  the  Bitulithlc  Company  undertook 
to  pave  Main  Street  North,  and  curb  and 
pave  the  sidewalk  In  front  thereof;  (4)  that 
defendants  had  injured  and  damaged  peti- 
tioner in  the  sum  of  $4,500,  as  would  appear 
thereinafter;  (5)  that  Main  street  in  both  di- 
rections and  certain  nearby  cross  streets  rat) 
away  from  plaintiffs  premises  on  an  up- 
grade; that  on  Main  street  near  the  corner 
of  plaintilTs  property  defendants  made  a 
junction  point  for  five  storm  sewers,  and 
negligently  and  with  disregard  of  petitioner's 
property  rights,  etc.,  left  means  of  escapo 
open  for  the  water  and  refuse  matter  pourln? 
into  such  junction  point,  so  that  all  of  such 
sewers  pour  their  contents  Into  an  open  ditch, 
upon  the  north  side  of  petitioner's  property, 
and  left  it  to  flow  where  it  might  over  such 
property ;  that  the  water  collected  near  peti- 
tioner's residence  and  remained  there  until 
taken  Into  the  storm  sewers  by  one  small 
opening ;  and  that  to  prevent  the  water  from 
flowing  over  petitioner's  property  defendants 
raised  the  sidewalk  2^  to  3  feet;  (6)  that 
defendants  had  Injured  plaintiff,  and  were 
negligent  In  various  respects;  that  the  rais- 
ing of  the  sidewalk  made  It  necessary  to 
climb  down  from  the  sidewalk  to  the  porch 
and  doorstep,  and  up  from  the  doorstep  to 
the  sidewalk,  and  made  It  impossible  to 
drive  upon  the  premises  with  an  automobile 
without  constructing  a  passageway,  which 
would  cost  $250;  that  defendants  did  not 
construct  sufficient  openings  in  storm  sewers, 
so  that  the  water  backed  up  against  the  side- 
walk and  remained  a  considerable  length  of 
time;  that  great  qpantltles  of  water  and 
refuse  matter  in  the  ditch  In  question  ran  to 
the  bottom  of  a  hill,  and  backed  up  from 
the  rear  upon  petitioner's  property,  making 
one  of  such  tracts  wet,  muddy,  boggy,  and 
totally  worthless;  that  the  streets  could  have 
been  paved  with  such  grade  that  the  water 
would  have  been  separated  and  taken  to  dif- 
ferent places;  that  water  and  refuse  mat- 
ter poured  over  the  ditch,  on  the  sidewalk, 
into  the  yard,  and  under  petitioner's  resi- 
dence; that  the  water  collected  various 
waste  matters,  which  gave  off  offensive  and 
obnoxious  odors,  and  contaminated  the  at- 
mosphere, etc.;  (7)  that  there  was  no  good 
reason  for  the  construction  of  the  paving  and 
curbing  in  this  manner,  nor  in  maintaining 
the  open  ditch  and  body  of  stagnant,  filthy 
water,  and  that  It  was  a  nuisance,  injurious 
to  petitioner's  property,  and  to  the  health 
and  comfort  of  himself  and  family ;  (8)  that 
the  rental  value  of  petitioner's  property  had 
been  decreased  in  the  sum  of  $3,000.  and  the 
second-described  tract  rendered  worthless, 
to  his  damage  in  the  sum  of  $1,500. 

The  city  demurred  to  the  petition  for  fail- 
ure to  set  out  a  cause  of  action,  for  misjoin- 
der of  parties,  and  for  failure  to  state  the 
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time  of  the  alleged  negligence  or  injury,  and 
moved  to  strike  as  irrelevant  that  part  of 
paragraph  6  alleging  that  a  passag?wKy 
would  cost  $250,  and  allegations  in  para- 
graph 7  concerning  mental  and  physical  suf- 
fering, and  demurred  specially  to  the  allega- 
tion of  paragraph  G  that  various  decaying 
matters  were  contained  in  the  water,  because 
not  plainly  specifying  such  matters;  to  the 
same  paragraph  because  not  stating  what 
conveniences  and  comforts  petitioner's  family 
was  robbed  of,  or  how  his  life  and  health 
was  endangered;  to  paragraph  8  because  It 
did  not  give  the  present  and  past  rental 
value,  or  show  how  it  was  arrived  at,  and 
because  it  did  not  state  the  market  value  of 
the  second  mentioned  tract  before  the  in- 
jury; and  to  paragraph  9  (relative  to  notice 
of  the  claim)  because  it  did  not  allege  that 
the  notice  stated  the  time,  place,  and  extent 
of  the  injury. — Statement  by  editor. 

Dowllng,  Askew  &  Whelchel,  of  Moultrie, 
for  plaintiff  in  error. 

P.  Q.  Bryan,  of  Moultrie,  for  defendant  in 
error. 

BROYLES,  G.  J.    Judgment  reversed. 

LUKE  and  BLOODWOBTH,  JJ^  concur. 


(27  Ga.  App.  601) 

JONES  V,  STATE.     (No.  12685.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1« 

Nov.  16, 1921.) 

(Syllabu9  hy  the  Court.) 

Criminal  law  ^=^552(3)— Intoxloating  llqnort 
^=s>236(l9)— New  trial  granted  when  olrcum- 
stantial  evidence  fails  to  exclude  hypotheses 
other  than  guilt;  circumstantial  evidence  In- 
sufficient to  support  conviction  for  manufao* 
turing  liquor. 

The  evidence  relied  upon  for  the  conviction 
of  the  accused  was  wholly  circumstantial,  and 
was  not  sufficient  to  exclude  every  reasonable 
hypothesis  stfve  that  of  his  guilt.  It  follows 
that  his  conviction  was  contrary  to  law  and  the 
evidence,  and  that  the  judge  erred  in  overrul- 
ing the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Paulding  Coun* 
ty ;   F.  A.  Irwin,  Judge. 

J.  P.  Jones  was  convicted  of  an  oif  ense,  and 
he  brings  error.    Reversed. 

The  sheriif  testified  that  he  found  a  still, 
and  that  before  he  got  to  the  still  he  saw 
aefendant  sitting  near  the  road  behind  some 
maple  saplings;    that  he  told  him  he  had 


been  to  see  a  Mr.  Coles  about  trading  chick- 
ens or  something;  that  he  went  on  about  20 
or  30  yards,  and  heard  a  pistol  fired,  and 
when  he  reached  the  still  two  persons  were 
running  away;  that  it  was  221  steps  from 
the  still  furnace  to  the  place  where  defend- 
ant was  sitting;  that  defendant  dlJ  not  live 
around  there;  but  some  of  his  land  was  there, 
and  that  the  path  he  was  on  did  not  lead  to 
the  still,  but  to  the  Coles  place.  A  witness 
who  was  with  the  sheriif  and  saw  defendant 
testified  that  the  smoke  of  the  pistol  shot  was 
in  the  direction  of  the  place  they  saw  defend- 
ant, and  that  this  was  not  over  250  yards 
from  the  still.  The  sheriff  was  recalled,  and 
testified  that  he  knew  the  signals  of  an  ofli- 
eer's  approach  to  a  still,  and  that  one  shot 
meant  there  was  no  time  to  do  anything  hut 
get  away.  Defendant's  witnesses  testified 
that  defendant  was  sick,  and  the  solicitor 
general  admitted  that  he  had  shingles,  and 
could  not  work  or  ride,  and  could  only  walk 
slowly.  Defendant's  two  nephews  testified 
that  they  were  picking  cotton  about  200  to 
260  yards  from  where  defendant  was  wh^i 
the  pistol  shot  was  fired,  and  saw  the  smoke, 
and  that  it  was  ahout  50  to  75  yards  from 
defendant,  and  that  they  afterwards  heard 
several  other  shots;  that  defendant  could 
only  walk  a  little  w^ays,  when  he  would  have 
to  sit  down  and  rest,  and  that  he  was  about 
300  yards  from  the  still'.  The  sheriff  testi- 
fied in  rebuttal  that  the  father  of  the  two 
boys  testifying  for  defendant  lived  about 
half  a  mile  from  the  still,  and  that  they 
could  not  have  seen  the  defendant,  that  it 
was  not  possible  for  defendant. to  have  got- 
ten where  they  could  see  him,  and  that  the 
smoke  was  about  where  he  last  saw  defend^ 
ant.  Defendant's  nephews  were  recalled  and 
testified  that  they  saw  defendant  when  the 
shot  was  fired.  Defendant  in  his  statement 
claimed  that  he  had  been  to  see  Coles  abont 
trading  places,  and  had  sat  down  because  his 
side  was  hurting,  when  seen  by  the  sheriff; 
that  after  the  sheriff  passed  he  got  up  and 
walked  a  short  distance,  when  he  heard  the 
shot  about  50  or  60  yards  away;  and  that 
he  subsequently  stepped  the  distance  from 
the  still,  and  that  it  was  237  steps,  and 
would  be  about  225  yards. — Statement  by 
editor 

A.  L.  Bartlett  and  W.  E.  Spinks,  both  of 
Dallas,  for  plaintiff  in  error. 

J.  R.  Hutcheson,  Sol.  Gen.,  of  Douglasville^ 
for  the  State. 

BROYLiES,  O.  J.    Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


^s»For  other  caMs  see  same  topic  and  KEY -NUMBER  in  all  Key-Numbered  Digests  and  Indezf 
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(27  Oa.  App.  666) 

JACKSON  V.  STATE.     (No.  12588.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  16,  1921.) 

(Syllahus  hy  the  Court,) 

Crimlnai  law  ^s>935(l)  —  New  trial  properly 
denied  when  evidence  ample. 

None  of  the  grounds  of  the  amendment  to 
the  motion  for  a  new  trial  is  meritorious;  the 
verdict  was  amply  supported  by  the  evidence, 
and  the  court  did  not  err  in  refusing  to  grant  a 
new  trial. 

Error  from  Superior  CTourt,  Macon  County ; 
Z.  A.  Llttlejohn,  Judge. 

Link  Jackson  was  convicted  of  an  offense, 
and  brings  error.    Affirmed. 

J.  J.  Bull  &  Son,  of  Oglethorpe,  for  plain- 
tiff in  error. 

Jule  Felton,  Sol.  Gen.,  of  Montezuma,  for 
the  State. 

BROYLES,  0.  J.    Judgment  affirmed. 

LUKE  and  BLOOD  WORTH,  JJ.,  concur. 


(28  Oa.  App.  86) 

TANKSLEY  v.  STATE.    (No.  12951.) 
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he  delivered  the  articles  and  money.  Dr. 
Williams  denied  sending  the  telephone  mes- 
sage, or  signing  the  check,  or  authorizing  any 
one  to  sign  it.  The  chief  of  detectives  testi- 
fied that  defendant  made  a  statement  to  him 
freely  and  voluntarily,  in  which  he  admitted 
that  they  had  a  case  against  him,  and  asked 
time  to  try  and  recover  the  goods  obtained 
on  that  and  other  checks.  It  seem.s  that 
some  other  checks  were  found  on  defendant's 
person,  and  in  his  statement  he  claimed  to 
have  seen  a  man  drop,  on  the  street,  what  he 
took  to  be  a  number  of  bills ;  that  the  man 
had  disappeared  before  he  had  a  chance  to 
speak  to  him  about  them;  and  that  just 
after  he  had  picked  them  up  he  was  arrest- 
ed, and  then  saw  that  they  were  checks.  He 
also  stated,  and  the  chief  of  detectives  testi- 
fied in  rebuttal,  that  defendant  was  taken 
several  places,  evidently  places  where  checks 
had  been  passed,  and  could  not  be  identified, 
except  at  one  of  the  places,  where  the  chief 
testified  he  was  identified.  This  witness  fur- 
ther testified  that  he  did  not  question  de- 
fendant about  signing  the  checks,  but  only 
about  getting  the  goods  on  the  checks. — 
Statement  by  editor. 

David  S.  Atkinson,  of  Savannah,  for  plain- 
tiff in  error. 

Walter  C.  Hartridge,  SoL  Gen.,  of  Savan- 
nah, for  the  State. 


(Ck>urt  of  Appeals  of  Georgia,  Division  No.  1« 

Dec.  16,  1921.) 

(Syllabus  hy  the  Court,) 

Criminal  law  ^=>935( I)  —  Forgery  <$=»44«/2  — 
New  trial  granted  when  defendant  convicted 
on  two  counts  and  one  not  supported  by  evi- 
dence;   evidence  Insufficient  to  sustain  oon- 
viotlon  for  forgery. 
The    defendant    was    indicted    upon    two 
counts,    one   charging  forgery,   and   the   other 
charginf?  the  uttering  of  a  forged  instrument. 
The  defendant  was  convicted  upon  both  counts. 
The  evidence  did  not  authorize  the  conviction 
under  the  count  which  charged  the  offense  of 
forgery.    There  having  been  a  conviction  under 
both  counts  of  the  indictment,  and  the  evidence 
not   authorizing   the   conviction    under   one    of 
the  counts,  it  was  error  for  the  court  to  over- 
rule his  motion  for  a  new  trial. 
Broyles,  O.  J.,  dissenting. 

Error  from  Superior  Court,  Chatham 
County;  P.  W.  Meldrim,  Judge, 

John  Tanksley,  alias  Ed  Chisholm,  was 
convicted  of  forgery  and  uttering  a  forged 
instrument,  and  he  brings  error.    Reversed. 

The  evidence  showed  that  somebody,  rep- 
resenting himself  to  be  Dr.  I.  D.  Williams, 
telephoned  a  pharmacy  to  send  him  certain 
goods  and  change  for  $20,  and  that  the  phar- 
macy sent  the  articles  and  money  by  a  boy, 
who  wns  given  a  check,  signed  with  the 
name  of  Dr.  Williams,  by  the  man  to  whom 


LUKE,  J.    Judgment  reversed. 
BLOODWORTH,  J.,  concurs. 

BROYLES,  O.  J.  (dissenting).  In  my  opin- 
ion the  evidence  was  suflicient  to  authorize 
the  defendant's  conviction  under  both  counts 
of  the  indictment 


(27  Ga.  App.  625) 
ALLEN   V.  STATE.    (No.    12732.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  17,  1921.) 

(SyUahus  hy  the  Court.) 

L  Criminal  law  <^=s>7e2  (3)— Inst  ructions  held 
not  to  express  opinion. 

In  charging  the  jury  as  set  out  in  grounds 
4  and  5  of  the  motion  for  a  new  trial,  the 
judge  did  not  express  an  opinion  "as  to  what 
had  been  proved.'* 

2.  Criminal  law  <S=>I  172(2)— Instructions  as  to 
corroboration  of  co-consplrators  not  harmful 
to  defendant. 

The  excerpts  from  the  charge  embraced  in 
grounds  6  and  6  of  the  motion  for  a  new  tria? 
contain  no  error  harmful  to  the  defendant. 

3.  Crimlnai  law  ^=»l  1 78— Grounds  not  men* 
tloned  In  brief  abandoned  when  brief  contains 
no  general  Inslstenoe  upon  all  grounds. 

The  brief  of  counsel  for  plaintiif  in  error 
contains  no  "general  insistence  upon  all  the 


^s»For  olber  cams  see  same  topic  Bn<1  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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grounds  of  the  motion*'  (Ga.  Laws  1921,  p. 
232).  and  grounds  7  and  8  are  not  mentioned  in 
the  brief  of  counsel  for  the  plaintiff  in  error, 
and  therefore  are  at  least  "impliedly"  aban- 
doned. 

4.  Ciiminal  law  ^=»II60  —  Judgment  affirmed 
when  verdict  supported  by  evidence  and  ap- 
proved by  trial  judge. 

The  evidence  is  sufficient  to  support  the 
verdict,  which  has  the  approval  of  the  trial 
judge,  and  the  judgment  is  affiirmed. 

Error  from  City  Court  of  Macon;  Will 
Gunn,  Judge. 

George  Allen  was  convicted  of  selling  or 
keeping  for  sale,  etc.,  and  having  unlawful 
possession  of,  alcoholic  liquors,  etc.,  and  he 
brings  error.     AtUrmed. 

The  charge  was  in  part  as  follows,  the 
numbering  having  been  inserted  for  con- 
venience in  referring  to  the  parts  complaineJ 
of  in  the  different  grounds  of  the  motion: 

(1)  In  the  case  at  bar  the  state  contends, 
gentlemen  of  the  jury,  that  the  defendant  on 
trial  was  running  a  little  store  in  this  county, 
and  that  police  officers  of  the  city  of  Macon 
went  out  to  this  store,  and  they  arrested  the 
defendant  and  another  person  found  on  the 
premises;  the  other  person  being  found  with 
some  whisky  on  his  person,  and  that  that  other 
person,  immediately  and  in  the  presence  of  the 
defendant,  stated  that  the  whisky  found  upon 
him  belonged  to  the  defendant,  and  that  he  had 
it  for  the  purpose  of  selling  it  for  the  defend- 
ant. The  state  further  contends  that  the  de- 
fendant poured  whisky  upon  the  floor  of  his 
store  out  of  a  bottle  that  was  found  near  where 
the  whisky  was  poured. 

(2)  The  court  charges  you,  however,  that  he- 
fore  you  would  be  authorized  to  convict  the 
defendant  as  to  the  whisky  claimed  by  the  state 
to  have  been  found  on  the  person  of  another, 
and  upon  the  declaration  or  admission  of  that 
person,  although  made  in  the  presence  of  the 
defendant,  to  the  effect  that  the  whisky  be- 
longed to  the  defendant,  you  would  have  to 
believe,  from  a  consideration  of  all  the  evi- 
dence, that  the  other  evidence  in  the  case  cor- 
roborated the  statement  of  the  co-conspirator. 

(3)  If  you  should  not  find,  from  a  consid- 
eration of  the  evidence,  that  the  declaration  of 
the  co-conspirator  was  corroborated  by  other 
evidence,  then  you  would  not  be  authorized  to 
find  the  defendant  guilty  upon  that  declaration 
or  admission  of  the  co-conspirator. 

(4)  The  court  charges  you  in  this  connection, 
gentlemen  of  the  jury,  that  you  should  view 
all  admissions  of  guilt  or  confessions  of  guilt 
with  great  care;  and  if  the  evidence,  other  than 
of  the  individual  making  such  admissions  or  con- 
fessions, does  not  tend  to  show  the  guilt  of 
the  defendant,  you  would  not  be  authorized  to 
convict  him  upon  such  evidence. 

(5)  The  court  charges  you,  gentlemen  of  the 
jury,  that  it  is  not  necessary,  to  constitute  this 
crime,  for  a  person  to  have  the  actual  manual 
possession  of  whisky.    The  possession  may  be 


in  others,  or  by  others,  and  the  possession  of 
an  agent,  for  the  purpose  of  sale,  would  be  the 
possession  of  the  principal,  whether  the  prin- 
cipal had  ever  seen  the  whisky  or  not.  To  il- 
lustrate clearly  what  the  law  means  by  posses- 
sion or  control  of  whisky:  If  a  person  should 
employ  another  person  to  secure  for  him,  or  to 
have  and  control  whisky  for  him,  and  that  oth- 
er person,  in  pursuance  of  such  employment 
should  secure  some  whisky  and  have  it  in  his 
possession  and  control,  I  charge  you  that,  un- 
der circumstances  of  that  kind,  that  person 
would  be  just  as  guilty  as  the  person  who  ac- 
tually had  the  possession  of  the  whisky.  The 
possession  of  one  would  be  the  possession  of 
the  other.  So  look  to  the  evidence  in  this  case, 
and  see  what  the  truth  is. 

The  fourth  ground  of  the  motion  for  a  new 
trial  complained  of  the  excerpt  from  the 
charge  marked  "1,*'  on  the  ground  that  the 
court  intimated  or  expressed  an  opinion  that 
the  bottle  was  found  near  where  the  whisky 
was  poured,  and  that  the  other  person  in  the 
store  did  in  defendant's  presence  state  that 
the  whisky  belonged  to  defendant,  when  as 
a  matter  of  fact  the  officers  would  only  swear 
that  the  statement  was  made  in  defendant's 
presence,  and  that  there  was  nothing  to  pre- 
vent him  from  hearing  it,  and  would  not 
swear  that  he  did  not  hear  it.  The  fifth 
ground  assigned  error  on  the  excerpt  marked 
"2,"  in  that  it  Intimated  or  expressed  an 
opinion  that  the  statement  was  made  in  de- 
fendant's presence,  and  also  that  defendant 
was  a  co-conspirator  with  such  person,  aiid 
In  the  same  connection  assigned  error  on  the 
court's  failure  to  charge  that  there  is  no  dis- 
tinction in  misdemeanors  between  principals 
and  accessories,  and  that  all  were  principals. 
The  sixth  ground  assigned  error  on  the  ex- 
cerpt marked  "3,"  in  that  it  invaded  the 
province  of  the  jury,  and  told  the  jury  that 
Tom  Holmes,  the  other  person  in  the  store, 
and  defendant,  were  co-conspirators.  The 
seventh  ground  assigned  error  on  the  excerpt 
marked  "4,"  in  that  silence  would  not  be  con- 
strued as  an  admission  or  confession.  The 
eighth  ground  assigned  error  on  the  excerpt 
marked  "5,"  in  that  **possession  of  whisky 
could  not  be  in  one  who  had  bought  it,  and 
never  had  manual  physical  possession  of  it, 
either  by  having  had  it  delivered  to  himself 
or  to  premises  owned  and  controlled  by  him, 
and  that  a  purchase  of  whisky,  unacc*om- 
panied  by  delivery,  would  not  constitute  a 
violation  of  the  prohibition  law." — Statement 
by  editor. 

H.  F.  Rawls,  of  Macon,  for  plaintiif  in 
error. 
Roy  W.  Moore,   Sol.,  of  Macon,   fop  the 

State. 

BLOODWORTH,  J.    AflBrmed. 
BROYLES,  O.  J.,  and  LUKE,  J.,  concur. 


^=»For  other  cases  see  same  topic  and  KEY-Nl^MBEK  in  all  Key-Numbered  Digests  and  Indexes 
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(27  Ga.  App.  611) 

HILL  V.  STATE. 


(No.  12714.) 


(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

Nov.  16,  1921.) 

(8yllabu$  ly  the  Court.) 

Arson  <s=>37( I) —Criminal  law  ^=>9Q5(I)  — 
Circumstantial  evidence  held  sufficient  to  sup- 
port conviction;    new  trial  denied  when  evi- 
dence sufficient,  though  circumstantial. 
The  motion  for  a  new  trial  contains  only 
the  usual  general  grounds,  and  the   evidence, 
while  circumstantial,  was  sufficient  to  exclude 
every  reasonable  hypothesis  save  that  of  the 
defendant's  guilt.    It  was  not,  therefore,  error 
to  overrule  the  motion  for  a  new  trial. 

liuke,  J.,  dissenting. 

Error  from  Superior  Coiirti  Jackson  Coun- 
ty;   Blanton  Fortson,  Judge. 

Jerry  Hill  was  convicted  of  arson,  and  he 
brings  error.    Affirmed. 

There  was  evidence  that  prints  of  a  naked 
foot  were  found  near  the  burned  house,  and 
that  the  tracks  were  followed  to  defendant's 
house,  and  that  there  had  bec«  difficulty  be* 
tween  defendant  and  hla  wife  and  Jess  Har- 
ris and  his  wife,  who  lived  in  the  house  in 
question.  A.  L.  De  Laperriere  testified  con- 
cerning the  tracks,  and  that  they  looked  like 
defendant's  tracks;  that  defendant  had  a 
kind  of  deformed  foot,  and  had  a  knuckle 
heel,  and  it  made  a  blur  bigger  than  the 
other  tracks;  that  he  had  seen  defendant's 
tracks  previously,  and  knew  his  tracks,  and 
that  the  tracks  in  question  were  his  tracks; 
that  defendant  and  Harris  and  their  wives 
bad  been  rowing  the  whole  year  about  one 
thing  and  another,  and  they  had  taken  de- 
fendant on  a  peace  warrant;  that  defendant 
lived  between  a  quarter  and  a  half  mile  from 
the  burned  bouse ;  and  that  he  found  two  or 
three  matches  that  had  been  struck  near  the 
house.  On  cross-examination  he  testified 
that  defendant  had  spoken  to  him  about  get- 
ting a  darky,  apparently  to  work  the  place 
then  worked  by  Harris,  and  he  told  him  to 
bring  the  darky  up  and  he  would  talk  to 
him,  and  that  he  had  a  tentative  agreement 
with  defendant  to  look  up  a  tenant ;  that  de- 
fendant's wife  swore  out  a  warrant  for  Mrs. 
Harris  for  shooting,  and  that  they  swore  out 
a  warrant  for  defendant  for  carrying  a  pis- 
tol. Charlie  Bryant  testified  that  he  got  to 
the  fire  about  4  o'clock,  and  the  house  was 
then  burned  down  to  the  sills,  and  nobody 
was  there;  that  he  stayed  until  daylight, 
and  then  followed  the  tracks  to  defendant's 
house;  that  defendant's  foot  was  mighty 
fiat,  and  did  not  show  much  heel,  and  the 
tracks  seemed  like  his  track  to  the  witness; 
that  he  had  occasion  to  see  his  track  a  great 
deal;  that  when  they  called  defendant  out 
and  spoke  about  the  house  burning  he  said 
he  did  not  know  anything  about  it,  but  kept 
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stumbling  around  while  getting  dressed  as  if 
he  was  scared;  that  the  first  thing  he  said 
was,  '*It  looks  suspicious  I  burned  the 
house;*'  that  he  spoke  to  defendant  about 
the  dogs  barking,  apparently  as  a  reason  why 
defendant  should  have  been  aroused,  and 
that  defendant  and  his  wife  denied  that  they 
had  been  barking;  that  they  had  defendant 
make  a  track,  and  it  was  Just  like  the  ones 
they  had  followed;  that  the  tracks  around 
the  house  were  fresh;  that  the  day  before 
the  fire  he  had  a  conversation  with  defend- 
ant, and  defendant  mentioned  Jess  Harris 
and  his  wife,  and  said  he  would  get  even 
with  them  before  it  was  over  with.  Tobe 
Duke  testified  he  heard  defendant  talkinpc 
about  Harris,  and  that  he  said,  if  he  could 
not  get  him  one  way  he  would  get  him  an- 
other, and  if  he  could  not  get  him  in  the  day- 
time he  would  get  him  at  night,  and  that 
this  was  the  day  they  were  tr3ing  defendant 
for  assault  and  battery  on  Mrs.  Harris.  An- 
other witness  testified  to  the  threat  that,  if 
he  could  not  get  Harris  in  the  daytime,  he 
would  get  him  at  night. 

Harris  testified  that  there  was  no  fire  in 
the  house  the  night  before  the  burning ;  that 
he  was  in  bed  when  he  discovered  the  house 
was  on  fire,  and  it  was  then  burning  at  both 
ends  of  the  house ;  that  this  was  between  12 
and  1  o'clock;  that  he  only  had  time  to  get 
out  with  his  wife  and  children;  that  he 
whooped  and  hollowed  while  the  house  was 
burning,  and  fired  a  gun,  and  finally  went 
after  one  Pettyjohn,  passing  defendant's 
house  both  ways.  Mrs.  Harris  corroborated 
her  husband's  testimony  that  they  were  in 
bed  and  that  the  fire  was  coming  from  both 
ways,  and  further  testified  that  defendant 
made  the  threat  testified  to  by  the  other  wit- 
nesses, and  later  made  another  threat  to 
kill  her.  Tom  Pettyjohn  testified  that,  when 
he  left  home  to  go  to  the  fire,  it  was  half 
past  2  o'clock,  and  that  the  top  had  then 
fallen  in ;  that  he  smelled  kerosene;  that  he 
went  by  defendant's  house,  and  his  dogs  ran 
out  and  barked  at  him  and  Harris. 

Nice  Beasley  testified,  for  defendant,  that 
he  saw  the  fire  and  it  was  about  7  or  8 
o'clock;  that  he  could  not  see  the  house,  but 
saw  the  fire,  and  that  it  was  in  the  direction 
of  the  Harris  house,  but  he  did  not  know 
whether  it  was  the  house  or  not,  and  that 
it  could  have  been  a  brush  heap.  Tom 
Grant  testified  that  he  saw  the  fire,  and  that 
it  was  burning  about  half  past  8 ;  both  wit- 
nesses apparently  meaning  that  the  fire  was 
in  the  evening.  Another  witness  for  defend- 
ant testified  that,  about  two  weeks  before 
the  burning,  Mrs.  Harris  said  she  felt  she 
was  going  to  get  burned  out  Terrell  Daniel 
testified  aoout  asking  defendant  to  get  him 
a  farm,  and  that  defendant  later  told  him 
to  come  up  and  see  the  De  Liaperrieres,  and 
that  when  he  went  up  he  had  a  conversation 
with  Mrs.  Harris  about  taking  the  Harris 
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.  place.  Another  witness  testified  that  she 
heard  Mrs.  Harris  talk  to  Mr.  De  Laperrlere 
about  leaving,  saying  she  was  afraid  to  stay. 
Defendant  related  his  troubles  with  Har- 
ris and  his  wife,  and  said  that  Mrs.  Harris 
threatened  to  get  even  with  him,  and  said 
there  were  more  ways  of  getting  even  than 
going  to  court.  He  gave  a  different  version 
concerning  what  was  said  when  he  was  first 
told  about  the  fire,  and  charged  that  the  wit- 
nesses who  testified  about  the  matter  were 
his  enemies,  and  had  concocted  a  plan  to 
send  him  to  the  chain  gang.  There  was 
some  evidence  concerning  the  title  to  the 
property,  but  it  seems  that  it  had  been  con- 
veyed by  the  De  Laperrieres  to  an  insurance 
company  as  security,  but  that  they  had  re- 
mained in  possession  and  had  repaid  the 
loan,  though  the  title  was  in  the  insurance 
company  at  the  time  of  the  fire. — Statement 
by  editor. 

A.  O.  Brown,  of  Jefferson,  and  W.  M. 
Smith,  of  Athens,  for  plaintiff  in  error. 

W.  O.  Dean,  Sol.  Gen.,  of  Monroe,  and  P. 
Ck>oley,  of  Jefferson,  for  the  State. 

PER  CURIAM.     Judgment  afllrmed. 

BROYLES,  a  J^  and  BLOQDWORTH,  J., 
concur. 

LUKE,  J.  (dissenting).  Though  the  state's 
evidence  strongly  tended  to  establish  the  fact 
that  the  tracks  seen  near  the  place  of  the 
crime  corresi)onded  in  miniute  particulars 
with  the  tracks  of  the  accused,  who  was 
charged  with  the  offense  of  arson,  the  cir- 
cumstantial evidence  was  not  sufficient,  in 
my  opinion,  to  show,  to  the  exclusion  of 
every  other  reasonable  hypothesis,  that  th.e 
defendant  committed  the  crime. 


(2S  Ga.  App.  78) 

MARSHALL  et  al.  v.  GUINN.    (No.   1221 1.) 

(Court  of  Appeals  of  Georgia,  Division  No,  1. 

Jan.  18.  1922.    Rehearing  Denied 

Feb.  16,  1922.) 

(Syllahua  hy  the  Court.) 

Insurance  ^=»84(4)— Agent  held  not  entitled, 
in  forfeiting  subagcnt's  contract,  to  also  for- 
feit right  to  commissions  on  renewals  under 
contract  purchased  from  former  subagent. 

This  case  was  tried  by  the  judge  of  the  su- 
perior court,  upon  an  agreed  statement  of  facts, 
witliout  the  intervention  of  a  jury.  The  agreed 
facts  are  substantially  as  follows:  In  January, 
1913,  Guinn,'  as  general  agent  of  a  life  insur- 
ance company,  entered  into  a  written  contract 
with  Stuart,  whereby  Stuart  was  appointed 
as  a  district  manager  for  certain  counties,  and 
was  permitted  to  solicit  insurance  and  api)oint 
asents  in  counties  named  in  the  contract.    The 


contract  provided  that  Stuart  was  to  have  a 
certain  brokerage  commission  on  the  different 
policies  written  in  his  territory  from  the  first 
annual  premiums  paid  on  the  said  policies.  The 
contract  further  provided  that  he  was  to  be 
allowed  a  commission  of  5  per  cent,  on  the 
first,  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  and  ninth  renewal  premiums  on  certain 
designated  policies,  and  8  per  cent,  on  the 
first,  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  and  ninth  renewal  premiums  on  certain 
other  policies.  This  renewal  commission  was 
to  be  paid  by  the  general  agent  when  the  pre- 
miums were  actually  collected  by  him.  There 
was  a  provision  of  the  contract  that  Stuart 
was  to  furnish  a  certain  amount  of  paid-for 
insurance  during  these  years  as  a  condition  to 
the  right  to  these  commissions.  It  was  provid- 
ed in  the  contract  that,  should  Stuart  leave  the 
service  of  the  company,  the  5  per  cent,  commis- 
sion should  be  reduced  to  4  per  cent,  and  the 
3  per  cent,  commission  should  be  reduced  to 
2  per  cent.  The  contract  provided  that  all 
moneys  collected  by  Stuart  should  be  held  in 
trust  for  Guinn  as  general  agent,  and  the  con- 
tract further  provided  that  upon  a  failure  to 
account  honestly  for  all  sums  of  money  so 
collected  by  Stuart  Guinn  should  have  author- 
ity to  cancel  the  contract,  and  all  rights  to 
renewal  commissions  would  thereby  become 
forfeited  to  Guinn  as  such  general  agent.  The 
contract  provided  that  no  assignment  of  it 
should  be  made  except  upon  the  agreement  of 
Guinn.  Stuart,  working  under  the  contract, 
became  entitled  to  large  sums  of  money  under 
the  renewal  commission  clause  of  the  con- 
tract. By  agreement  with  Guinn,  Stuart  trans- 
ferred the  contract  to  a  bank  as  collateral  for 
a  loan.  After  Stuart  had  been  operating  under 
this  contract  sntil  some  time  in  1918,  he  wish- 
ed to  leave  the  services  of  Guinn  as  a  general 
agent,  and  transfer  his  contract  to  prospective 
purchasers  of  it  In  February,  1918,  Stuart, 
with  the  written  assent  of  Guinn,  transferred 
the  contract  to  Aldrich  &  Marshall,  conveying 
to  them  all  right,  title,  interest,  and  benefits 
under  the  contract,  subject  only  to  the  amount 
due  by  Stuart  to  the  bank  hereinbefore  referred 
to.  Aldrich  &,  Marshall,  with  the  written  as- 
sent of  Guinn,  then  transferred  the  contract  to 
another  bank,  as  security  for  an  additional  loan, 
granting  to  that  bank  the  right  and  authority  to 
receive  all  sums  of  money  to  becotne  due  to 
them  under  the  contract  by  reason  of  their 
rights  to  the  renewal  commissions  referred  to 
in  the  contract.  Subsequently  to  the  assign- 
ment to  the  bank,  the  sums  of  money  so  bor- 
rowed were  paid,  and  notation  of  the  bank 
upon  the  same  appears.  After  the  contract 
was  so  transferred  with  Guinn*s  written  as- 
sent, Guinn  entered  into  another  contract, 
whereby  Aldrich  &  Marshall  were  named  as  dis- 
trict managers  and  were  given  additional  ter- 
ritory within  which  they  were  entitled  to  pro- 
core  life  insurance  business.  The  new  contract 
provided  for  certain  renewal  commissions  for 
a  more  limited  time  than  that  named  in  the 
contract  with  Stuart.  The  contract  with  Al- 
drich &  Marshall  has  similar  provisions  with 
respect  to  the  collection  of  premiums  upon  poli- 
cies of  insurance,  and  carries  with  it  the  same 
right  to  forfeiture  by  Guinn  upon  the  failure 
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of  Aldrich  &  Marshal]  to  account  honestly  for 
such  moneys  received  by  them  as  agents.  It 
appears  that  one  of  the  members  of  the  firm 
of  Aldricb  &  Marshall  entered  the  service  of 
the  government,  and  the  business  interest  was 
left  to  the  care  of  the  other.  It  appears  that 
certain  premiums  upon  life  insurance  were 
collected  by  the  remaining  member  of  the  firm 
and  were  not  paid  to  Guinn  as  the  contract 
required. 

Under  the  terms  of  the  contract,  because  of 
a  failure  to  honestly  account  for  the  trust  funds 
collected  by  Aldricb  &  Marshall,  the  contract 
entered  into  in  1918  was  canceled,  and  all  rights 
thereunder  terminated,  and  the  commissions 
earned  forfeited.  Guinn  also  notified  Aldricb 
&  Marshall  that  the  Stuart  contract  and  all 
rights  and  interests  tl^ereunder  were  also  can- 
celed, and  that  the  renewal  commissions  accu- 
mulated thereunder  would  stand  as  forfeited. 
Suit  was  brought  by  Marshall  &  Aldrich  upon 
the  Stuart  contract  for  money  had  and  receiv- 
ed. Issue  was  joined  by  the  plea  of  Guinn,  and 
it  was  contended  by  him  that  both  contracts 
were  subject  to  cancellation  and  that  all  ac- 
crued rights  thereunder  were  forfeited.  The 
plaintiffs  admitted  Guinn's  right  to  cancel  the 
contract  entered  into  with  them,  but  denied 
his  right  to  cancel  the  Stuart  contract,  which 
for  a  valuable  consideration  they  had  pur- 
chased, with  the  right  to  the  accrued  and  ac- 
cumulating renewals  to  which  Stuart  had  be- 
come entitled  up  to  the  time  of  the  sale  of 
the  contract  and  his  severance  of  his  connec- 
tion with  Guinn  as  district  manager.  Upon 
this  agreed  statement  of  facts  the  judge  of  the 
.superior  oourt  determined  that  Guinn  was 
authorized  to  cancel  both  contracts,  and  ren- 
dered judgment  in  favor  of  the  defendant. 

Upon  the  agreed  statement  of  facts  it  was 
error  to  hold  that  Guinn  had  the  right  to  can- 
cel or  terminate  ,the  accrued  and  accumulating 
interests  under  the  Stuart  contract  A  con- 
sideration of  the  agreed  statement  of  facts  is 
conclusive  that  Aldrich  &  Marshall  were  enti- 
tled to  the  accrued  and  accumulating  renewal 
commissions,  notwithstanding  their  other  con- 
tract with  Guinn.  The  rights  under  the  Stuart 
contract  and  the  interests  therein  were  neither 
lessened  nor  increased  by  the  new  contract  of 
agency  with  them.  It  was  not  necessary  for 
Aldrich  &  Marshall  to  contract  further  with 
Guinn  in  order  to  be  entitled  to  the  benefits 
arising  under  the  Stuart  -contract.  The  right 
to  all  benefits  under  the  Stuart  contract  ripened 
when  it  was,  with  the  assent  of  Guinn,  trans- 
ferred and  assigned  unto  them.  Aldrich  & 
Marshall  had  no  right,  by  reason  of  thje  Stuart 
contract,  to  represent  Guinn  in  any  capacity. 
Aldricb  &  Marshall  did  not  act  as  district  man- 
/agers  or  represent  Guinn  in  any  capacity  by 
reason  of  the  Stuart  contract.  The  contract 
with  Aldrich  &  Marshall  was  a  new  contract  of 
agency,  upon  different  terms.    Under  our  view 
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of  this  statement  of  facts,  Aldrich  &  Marshall 
are  entitled  to  the  renewal  premiums,  upon  the 
terms  of  the  Stuart  contract.  Guinn,  as  agent, 
is  liable  under  the  Stuart  contract  for  all  of 
such  renewal  commissions  as  may  have  accu- 
mulated according  to  its  terms,  subject,  of 
course,  to  Guinn's  right,  upon  appropriate 
pleadings,  to  recover  such  amount  as  he  may 
show  that  Aldrich  &  Marshall  are  indebted  to 
him  by  reason  of  moneys  had  and  received,  to 
which  he  is  by  law  entitled. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  S.  F.  Marshall  and  others 
against  R.  J.  Guinn.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Reversed. 

F.  P.  Mclntire,  of  Savannah,  and  R.  Low 
Reynolds  and  Dorsey,  Shelton  &  Dorsey,  all 
of  Atlanta,  for  plaintiffs  in  error. 

Cnndler,  Thomson  &  Hlrsch,  of  Atlanta, 
for  defendant  In  error. 

LUKE,  J.    Judgment  reversed. 

BROYLES,  O.  X,  and  BLOOD  WORTH,  J., 

concur. 

Upon  Motion  for  Rehearing. 

LUKE,  J.  One  of  the  contentions  of  the 
defendant  in  his  motion  for  a  rehearing  la 
that  the  court  overlooked  the  fact,  as  shown 
by  the  record,  that  the  premiums  collected 
by  Aldrich  &  Marshall,  and  In  which  they 
defaulted,  were  not  premiums  on  busiiiess 
written  by  them  bdt  were  premiums  on  hus- 
iness  written  \)y  Stewart. 

The  real  question  in  this  case  is:  By 
what  authority  did  Aldrich  &  Marshall  col- 
lect renewal  premiums  for  the  Insurance 
company?  The  record  shows  that  author- 
ity to  collect  renewal  premiums  was  first 
given  to  Aldrich  &  Marshall  at  a  time  ap- 
proximately two  months  subsequent  to  their 
appointment  as  district  agents,  and  not  un- 
til after  they  had  given  bond.  Then  it  was 
for  the  first  time  that  renewal  premium 
receipts  were  forwarded  to  Aldrich  &  Mar- 
shall and  the  policy  holders  directed  to  pay 
renewal  premiums  to  them  Instead  of  to  the 
general  agent 

The  other  ground  of  the  motion  for  a  re- 
hep  ring  Is  without  merit  and  requires  no 
elaboration. 

Motion  for  rehearing  denied. 

BROYLES,    O.    J.-    and    BLOODWORTH, 

J.,  concur. 
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(28  Ga.  App.  1S8) 

PAULK  et  al.  v.  WILLIAMS.     (No.   12370.) 

(Court  of  Appeals  of  Georg^ia,  Division  No.  2w 

Feb.  10,  1922.) 

(Bylldhu9  hy  the  Court.) 

i.  Eviitenoe  ^=»423(8)  —  Ostensible  principal 
on  note  may  show  he  signed  only  as  surety 
to  knowledge  of  payee  and  transferee. 

It  is  |)ermi88ible  for  a  party  whose  sig- 
nature appears  upon  a  promissory  note  osten> 
sibly  as  a  principal  to  establish  the  fact  that  he 
signed  and  executed  the  note  as  a  surety  only, 
and  so  contracted  with  the  payee  of  the  note, 
and  that  the  holder,  when  acquiring  title  to 
the  note,  had  knowledge  of  such  fact  Tram- 
mell  V.  Swift  Fertilizer  Works,  121  Ga.  778, 
49  S.  B.  739;  Hardy  v.  Boyer,  7  Ga.  App.  472, 
67  S.  E.  205;  Williams  v.  People's  Bank,  9 
Ga.  App.  714,  72  S.  E.  177. 

2.  Principal  and  surety  ^=>I0I(2)— Any  mate- 
rial change  Is  "novation,"  and  discharges 
surety,  though  favorable  to  him. 

Any  change  in  the  terms  of  a  contract  by 
which  a  new  and  materially  different  contract 
is  created  constitutes  a  novation,  and.  when 
made  without  the  consent  of  the  surety  to  the 
original  contract,  operates  to  discharge  the 
latter.  Civ.  Code  1910.  §  3543.  This  is  true 
even  though  such  newly  created  contract  is 
more  favorable  to  the  surety  than  the  con- 
tract as  originally  executed.  Taylor  v.  John- 
son, 17  Ga.  521;  Bethune  v.  Dozier,  10  Ga. 
235,  239;  Little  Rock  Furniture  Co.  v.  Jones, 
13  Ga.  App.  502,  79  S.  B.  375;  86  Am.  St.  Rep. 
87,  note. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Nova- 
tion.]- 

3.  Principal  and  surety  ^r^lOI  (6)— Changing 
date  from  which  note  bears  Interest  Is  "no- 
vation," and  is  material. 

Changing  the  date  from  which  a  promissory 
note  draws  interest  by  erasing  the  words  "from 
date"  and  substituting  therefor  the  words 
"from  maturity"  is  a  material  alteration.  Such 
alteration  creates  a  new  contract,  and  consti- 
tutes a  novation.  Coburn  v.  Webb,  56  Ind.  96, 
26  Am.  Rep.  15,  17. 

4.  Principal  and  surety  ^=>iOI  (6)— Directed 
verdict  for  plaintiff  erroneous,  where  there 
was  evidence  that  defendant  was  surety,  and 
that  note  had  been  altered  after  execution. 

This  being  a  suit  by  the  receiver  of  a  bank, 
the  holder  of  a  promissory  note  which  had  at 
some  time,  either  before  its  execution,  as  con- 
tended by  the  plaintiff,  or  afterwards,  as  con- 
tended by  the  defendants,  been  altered  by  the 
plaintiff  bank  in  the  manner  indicated  in  para- 
graph 3  above,  and  the  evidence  authorizing  the 
inference  that  the  original  contract  had  been 
altered  after  its  execution  and  a  novation  cre- 
ated, and  that  the  defendants  were  sureties 
only  on  the  contract  as  originally  executed,  and 
that  such  novation  was  created  without  their 
consent,  thereby  discharging  them  from  their 
original  obligation,  a  verdict  for  the  defendants 
was  authorized,  and  it  was  error  to  direct  a 
verdict  for  the  plaintiff. 


5.  Alteration  of  Instruments  ^s»l8*Prlnclpal 
and  surety  ^=»l 01  (I)— Change  releases  party 
or  surety  when  made  without  his  consent  aad 
with  Intent  to  defraud. 

Any  party  to  a  written  contract,  whether 
he  be  maker  or  surety,  is  released  from  aO 
obligation  thereunder  when  such  instrument 
has,  after  his  signing  it,  been  materially  al- 
tered without  his  consent  by  a  person  claimingr 
a  benefit  under  the  contract,  when  such  al- 
teration is  made  with  intent  to  defraud  such 
other  party.     Civ.  Code  1910,  §§  4296,  4297. 

6.  Principal  and  surety  ^=>l 6 1— Evidence  In- 
sufficient to  warrant  inference  of  intent  to 
defraud  sureties  on  note  by  reducing  amount. 

The  risk  of  the  defendants  under  the  con- 
tract as  originally  executed  being  in  no  way  in- 
creased by  such  alteration,  if  made  as  contend- 
ed by  them,  but  their  financial  obligation  being, 
on  the  other  hand,  decreased  thereby,  such 
alteration  could  not  have  operated  to  defraud 
them;  and,  it  being  contended  by  the  plaintiff 
that  such  alteration  was  a  mere  erasure  for 
the  purpose  of  perfecting  a  contemplated  con- 
tract, and  was  made  before  its  execution,  and 
that  there  was  no  material  alteration  or  nova- 
tion of  the  contract,  and  the  undisputed  evi- 
dence, offered  by  the  defendants,  in  support  of 
their  contention  that  such  alteration  was  made 
after  its  execution  without  their  consent,  be- 
ing the  evidence  of  the  alleged  principal  to  the 
note,  who  transferred  the  same  by  indorse- 
ment to  the  plaintiff  and  obtained  thereon  the 
sum  of  $2,000,  which  was  far  below  the  face 
value  of  the  note  ($5,000),  and  who  testified 
that  such  alteration  was  made  by  the  president 
of  the  plaintiff  bank  after  the  execution  of  the 
note  and  for  the  purpose  of  reducing  its  face 
value  so  as  to  reduce  the  amount  of  discrep- 
ancy between  the  face  value  and  the  amount  at 
which  it  was  discounted,  it  cannot  be  in  any 
way  inferred  from  the  evidence  that,  if  such 
alteration  had  been  made  as  contended  by  the 
defendants,  it  was  made  with  intent  to  defraud 
them,  or  either  of  them,  and  therefore  there 
was  no  evidence  sustaining  the  defense  that 
they  were  discharged  by  a  material  alteration 
in  the  contract,  made  without  their  consent  aft- 
er execution,  by  a  party  claiming  a  benefit  un- 
der the  contract,  with  intent  to  defraud  them» 
as  provided  in  Civ.  Code  1910,  %  4296. 

7.  Principal  and  surety  ^=s>iOi  (4)— Sureties  on 
note  not  discharged  because  principal  In  dis- 
counting note  with  bank  reduced  amount. 

The  defendants  cannot  relieve  themselves 
from  any  liability  as  sureties  upon  the  note 
upon  the  ground  that  they  were,  when  execut- 
ing it,  willing  to  become  sureties  for  the  alleg- 
ed principal  in  the  sum  of  $5,000,  the  face  value 
of  the  note,  but  were  not  willing  to  become 
sureties  for  him  for  the  amount  of  $2,000, 
which  was  the  entire  amount  the  alleged  princi- 
pal obtained  from  the  plaintiff  bank. 

8.  Verdict  erroneously  directed. 

The  court  erred  in  directing  a  verdict  for 
the  plaintiff  and  in  thereafter  overruling  the 
defendants'  motion  for  a  new  trial. 

Error    from    Superior    Court,    Ben    Hill 
CJounty ;  O.  T.  Grower,  Judge. 
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Action  by  C.  L.  Williams,  Receiver,  against 
J.  B.  D.  Paulk  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Ke- 
versed. 

Eldridge  Cutts,  and  Wall  &  Grantham,  all 
of  Fitzgerald,  for  plaintiffs  in  error. 

A.  J.  &  J.  C.  McDonald,  of  Fitzgerald,  for 
defendant  in  error. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  HILXi,  J^  concur. 


him  have;  and  that  there  wha  no  definite 
agreement  about  the  cotton  except  that  de- 
fendant was  to  sell  It  and  do  what  was  right. 
Redwine  testified  that  there  were  tracks  of 
little  cotton  trucks  where  the  cotton  was  stol- 
en. Charlie  Brown  testified  to  measuring 
the  tracks  and  finding  trucks  corresponding 
thereto  at  the  store  of  one  Bullard,  and  that 
they,  went  and  searched  and  found  the  cot- 
ton, but  could  not  find  defendant,  though  they 
searched  for  him,  and  though  the  witness  had 
seen  him  on  a  previous  trip  to  defendant's 
house.  V.  H.  Steed  testified  to  seeing  defend- 
ant with  a  pair  of  trucks  the  evening  before 
the  cotton  was  stolen.  Charlie  Jackson  tes- 
tified to  finding  the  cotton  and  searching  for 
defendant  and  being  unable  to  find  him,  but 
testified  that  he  later  gave  himself  up;  also 
that  defendant  first  claimed  not  to  know  any- 
< Court  of  Appeals  of  Georgia,  Division  No.  1.  j  thing  about  the  cotton,  and  later  said  De- 


i2S  Oa.  App.  120) 
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Jan.  18,  1922.) 

(Syllabus  hy  the  Court.) 

t-arceny  ^=>55— .Evidence  held   IssufRclent  to 
support  conviction. 

The  evidence  did  not  authorize  the  defend- 
ant's conviction  of  larceny  beyond  a  reasonable 
doubt  and  to  the  exclusion  of  every  reasonable 
hypothesis  save  that  of  his  guilt.  It  was  there- 
fore error  to  overrule  the  motion  for  a  new 
trial. 

Error  from  Superior  Court,  Coweta  Coun- 
ty;   C.  E.  Roop,  Judge. 

George  Wynn  was  convicted  of  larceny, 
and  he  brings  error.    Reversed. 

The  evidence  showed  that  B,  L.  Redwine 
lost  a  bale  of  cotton  which  was  subsequent- 
ly found  in  defendant's  henhouse.  Demuss 
Speer  testified  that  he  stole  the  cotton  and 
put  it  in  the  henhouse;  that  he  had  bor- 
rowed some  money  from  defendant  and  was 
talking  to  him  about  cotton  and  defendant 
said  if  he  had  some  he  could  sell  it ;  that  he 
told  defendant  he  had  something  he  could 
get  to  sell,  and  defendant  said  he  would  let 
him  know;  that  a  few  days  later  he  bor- 
rowed defendant's  mules  and  wagon,  telling 
defendant  that  he  was  going  to  get  a  bale  of 
cotton ;  that  he  got  back  to  defendant's  place 
about  12  o'clock  at  night,  and  he  and  de- 
fendant put  the  cotton  in  the  henhouse ;  that 
he  carried  the  cotton  from  the  pasture  where 
he  found  it  with  trucks  which  defendant  let 


muss  Spcer  put  it  there;  that,  when  they 
were  still  looking  for  it,  defendant  said  that 
he  did  not  know  where  it  was.  A  number  of 
witnesses  testified  that  defendant's  general 
character  was  good.  Bullard  testified  that 
defendant  used  his  trucks  whenever  he  want- 
ed them.  Defendant  claimed  that  Demuss 
Speer  asked  for  the  wagon  and  mules  to 
haul  some  Junk ;  that  when  he  brought  them 
back  he  had  a  bale  of  cotton  and  told  him 
he  won  a  cow  playing  pot  poker,  but  that  the 
man's  wife  made  so  much  fuss  the  man  gave 
him  the  cotton  instead,  and  asked  permission 
to  leave  it,  and  that  he  permitted  him  to  do 
so,  and  told  him  to  put  it  in  the  henhouse 
so  the  cows  would  not  eat  it  up ;  that,  when 
the  men  came  looking  for  the  cotton,  he  was 
scared  and  stayed  at  home  until  he  gave  him- 
self up  and  did  not  run  away.  Speer  was 
recalled,  and  denied  saying  anything  to  de* 
fendant  about  getting  junk,  or  about  win- 
ning the  cotton  in  a  poker  game,  or  that  any- 
thing was  said  about  the  cows  eating  it  up. 
Speer  and  his  brother  had  been  indicted. — 
Statement  by  editor. 

A.  H.  Freeman,  of  Newnan,  for  plaintiff 
in  error. 

Wm.  Y.  Atkinson,  Sol.  Gen.,  of  Newnan, 
for  defendant  in  error. 

LUKE,  J.    Judgment  reversed. 

BROYLES,  C.  J.,  and  BTX)ODWORTH,  J., 
concur. 
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(2S  Ga.  App.  145) 

RUTLAND  V.  STATE.     (No.    13034.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  19,  1922.) 

(Syllahud  hy  the  Court,) 

1.  Criminal  law  ^=»825 (3)— Homicide  <S=:9309 
(4)— Instrudlon  on  voluntary  manslaugtiter 
proper  wtion  there  is  anytliing  to  show  such 
offense  or  raise  doubt  as  to  grade  of  offense; 
instruction  on  mutual  oomlMt  held  a  sufficient 
definition  in  absence  of  request  for  more  elab- 
orate instructions. 

"It  is  well  settled  by  numerous  rulings  ol 
the  Supreme  Court  and  of  this  court  that  the 
law  of  voluntary  manslaughter  may  properly  be 
given  in  charge  to  the  jury  on  the  trial  of  one 
indicted  for  murder,  where,  from  the  evidence 
or  from  the  defendant's  statement  to  the  jury, 
there  is  anything  dedudble  which  would  tend  to 
show  that  he  was  guilty  of  manslaughter,  vol- 
untary or  involuntary,  or  which  would  be  suffi- 
cient to  raise  a  doubt  as  to  whether  the  homi- 
cide was  murder  or  manslaughter."  May  v. 
State,  24  Ga.  App.  382,  100  S.  E.  799,  and 
citations;  Elders  v.  State,  24  Ga.  App.  279,  100 
S.  E.  781,  and  citations.  Under  this  ruling  the 
court  did  not  err  in  instructing  the  jury  upon 
the  subjects  of  mutual  combat  and  of  voluntary 
manslaughter;  nor  were  the  charges  upon  these 
subjects  erroneous  for  any  reason  assigned. 

(a)  The  definition  of  /'mutual  combat"  in  the 
charge  of  the  court,  and  the  charge  upon  .that 
subject  were  sufficiently  full,  in  the  absence  of 
timely  and  appropriate  request  for  more  elab- 
orate instructions  thereon. 

2.  Criminal  law  ^==>822(8)  —  Instruotion  on 
provocation  by  words,  etc.,  not  erroneous  In 
light  of  entire  charge  and  facts. 

The  excerpt  from  the  charge  upon  the  sub- 
ject of  provocation  by  words,  threats,  men- 
aces, or  contemptuous  gestures,  as  complained 
of  in  the  motion  for  a  new  trial,  when  con- 
sidered in  the  light  of  the  entire  charge  and 
the  facts  of  the  case,  was  not  erroneous  for 
any  reason  assigned. 

3.  Criminal  law  <S==>776 (5) -^Instruction  as  to 
evidence  of  good  character  held  substantially 
correct. 

Complaint  is  made  of  the  following  charge: 
"Good  character  of  one  on  trial  for  crime,  if 
satisfactorily  proved,  may  be  considered  by  the 
jury  along  with  the  other  evidence  in  the  case, 
and  may  of  itself,  in  a  case  where  guilt  is  not 
plainly  established,  be  sufficient  to  generate  in 
the  minds  of  the  jury  such  a  reasonable  doubt 
of  guilt  as  would  authorize  his  acquittal.*'  This 
charge  was  substantially  correct  and  was  not 
error  for  any  reason  assigned.  See,  in  this 
connection.  Hill  v.  State,  18  Ga.  App.  259,  90 
S.  E.  351 (lb). 

4.  Witnessee  ^=»379(4)  —  Affidavit  contradic- 
tory to  evidence  admissible  to  impeach  wit- 
ness. 

The  court  did  not  err  in  admitting  in  evi- 
dence, over  the  objections  of  the  defendant,  an 
affidavit  made  by  a  witness  for  the  state  before 
the  trial,  for  the  sole  purpose  of  impeaching  the 
witness,  the  affidavit  containing  statements  ma- 


r  terial  to  the  case  and  to  the  witness'  testimooy 
upon  the  trial  and  contradictory  to  such  testi- 
mony. 

5.  Criminal  law  ^=»785(3),  822(14)— I nstroe- 
tion  on  impeachment  of  witness  by  contradie- 
tory  statements  not  erroneous. 

Expeption  is  taken  to  the  following  excerpt 
from  the  charge  of  the  court:  "The  state  has, 
as  it  is  its  privilege  to  do,  undertalien  to  im- 
peach one  of  the  defendant's  witnesses  by 
proving  certain  statements  alleged  to  have  been 
made  by  her  before  the  trial,  conflicting  with 
her  testimony  delivered  upon  the  stand,  and 
for  that  purpose  has  introduced  for  your  con- 
sideration an  affidavit  admittedly  signed  by 
her  on  the  morning  following  the  death  of  the 
deceased.  I  charge  you  the  purpose  for  whicb 
such  affidavit  was  admitted  for  your  considera- 
tion was  and  could  be  only  that  of  impeaching 
the  witness  in  question  and  discrediting  the 
testimony  delivered  by  her  upon  the  trial.  Yoa 
will  consider  it  only  to  that  extent  and  for 
that  purpose;  that  is,  that  of  determining 
whether  or  not  you  will  believe  the  testimony 
delivered  in  your  hearing  by  the  witness  in 
question.  The  affidavit  referred  to  is  not  evi- 
dence of  the  defendant's  guilt  or  of  the  alle- 
gations contained  therein,  and  you  are  charged 
to  refer  to  it  and  consider  it  only  in  order  to 
determine  the  credibility  of  the  witness  who 
signed  it.  You  are  not  to  consider  the  affidavit 
or  any  statements  therein  contained  in  deter- 
mining whether  or  not  the  defendant  is  guilty 
of  the  crime  charged.  I  charge  you,  without 
intimating  any  opinion  as  to  what  has  or  has  not 
been  established  by  the  evidence,  the  following 
Code  section  relative  to  the  subject  of  impeach- 
ment: A  witness  may  be  impeached  by  contra- 
dictory statements  previously  made  by  him  as  to 
matters  relevant  to  his  testimony  and  to  the  case. 
Before  contradictory  statements  can  be  proved 
against  him  (unless  they  are  written  state- 
ments made  under  oath  in  connection  with  some 
judicial  proceedings),  his  mind  should  be  call- 
ed with  as  much  certainty  as  possible  to  the 
time,  place,  person,  and  circumstances  attend- 
ing the  former  statement,  and,  if  in  writing, 
should  be  shown  to  him,  or  read  in  his  hearing, 
if  in  existence.  As  explanatory  of  the  rule  laid 
down  in  that  Code  section,  I  charge  you  when 
the  credibib'ty  of  a  witness  is  attacked,  as  by 
an  effort  to  impeach  him  in  any  of  the  methods 
pointed  out  by  law,  the  jury  then  become  the 
triors  of  the  credibility  of  the  witness  sought 
to  be  impeached,  and  of  the  witness  or  witness- 
es by  whose  testimony  the  attack  is  made;  they 
are  to  weigh  the  opposing  testimony,  and  at 
last  say  whether  they  will  discredit  the  tes- 
timony of  the  witness  sought  to  be  impeached, 
and  consequently  give  credit  to  that  introduced 
by  way  of  impeachment,  or  whether  they  will 
discredit  the  testimony  introduced  for  the  pur- 
pose of  impeachment,  and  credit  that  of  the 
witness  attacked.  In  a  word,  it  is  the  exclu- 
sive province  of  the  jury,  under  all  the  at- 
tendant circumstances  and  conditions,  to  de- 
termine whether  a  witness  has  or  has  not  been 
impeached.  A  witness  is  never  impeached  in 
contemplation  of  the  law  until  there  is  a  men- 
tal conviction  produced  upon  the  mind  of*  the 
jury  by  proof  that  he  is  unworthy  of  credit. 
Yon  thus  see  that  it  is  a  matter  solely  for 
the  determination  of  the  jury." 
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The  following  portion  of  this  excerpt  from 
the  charge,  to  wit:  •'They  [the  jury]  are  to 
weigh  the  opposing  testimony,  and  at  last 
say  whether  they  will  discredit  the  testimony  of 
the  witness  sought  to  be  impeached,  and  con- 
sequently give  credit  to  that  introduced  by 
way  of  impeachment,  or  whether  they  will  dis- 
credit the  testimony  introduced  for  the  purpose 
of  impeachment,  and  credit  that  of  the  witness 
attacked'*— is  excepted  to  on  the  ground  that 
it  "had  the  effect  to  leave  it  to  the  jury  to  adopt 
and  credit  as  direct  evidence  in  the  case  the 
affidavit  of  this  witness  previously  made  or 
the  testimony  delivered  on  the  trial,  leaving  the 
jury  to  compare  the  testimony  on  the  trial  with 
the  affidavit  previously  made,  and  adopt  either." 
When  this  portion  of  the  excerpt  is  considered 
in  the  light  of  the  entire  excerpt  there  is  no 
merit  in  the  exception. 

Exceptions  were  taken  also  to  other  portions 
of  the  excerpt  quoted  above,  but  they  are 
without  substantial  merit. 

6.  Charge  not  erroneous. 

None  of  the  other  excerpts  from  the  charge 
of  the  court,  when  considered  in  the  light  of 
the  charge  as  a  whole  and  the  facts  of  the 
case,  shows  reversible  error. 

7.  Criminal  law  <@=:»938(t)— Denial  of  new  tri- 
al for  newly  discovered  evidence  helit  not 
abuse  of  discretion. 

The  alleged  newly  discovered  evidence  is 
largely  cumulative  and  impeaching  in  its  char- 
acter and  was  met  by  a  counter  showing  on 
the  part  of  the  state.  Under  these  circumstanc- 
es we  cannot  say  that  the  court  abused  its  dis- 
cretion in  overruling  those  grounds  of  the 
motion  for  a  new  trial  which  were  based  upon 
the  alleged  newly  discovered  evidence. 

8.  Criminal  law  ^=:»935(l)— New  trial  properly 
denied  when  evidence  sufficient. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Tift  County; 
R.  Eve,  Judge, 

Lawrence  Rutland  was  convicted  of  homi- 
cide, and  he  brings  error.    Affirmed. 

*     Ground  3  (in  part)  and  ground  11  of  the 
motion  for  a  new  trial  were  as  follows: 

**Eighth.  ♦♦•(d)  The  movant  points  out 
the  following  portion  of  the  said  charge  given 
to  the  jury,  to  wit:  *Mutual  combat  may  exist 
where  there  is  a  mutual  intention  to  fight, 
though  only  one  blow  be  struck.'  With  refer- 
ence to  this  portion  of  the  cUarge,  the  movant 
further  points  out  the  fact  that  it  immediately 
follows  the  following  language  used  by  the 
court,  to  wit,  'Section  73  is  only  to  be  consid- 
ered by  the  jury  when  they  are  satisfied  from 
the  evidence  that  the  parties  were  engaged  in 
mutual  combat,' .  and  following  this  the  court 
gives  the  definition  of  mutual  combat  as  shown 
by  said  first  quotation.  The  movant  insists 
and  contends  that  this  definition  of  mutual 
combat  is  entirely  too  limited  and  narrow,  and 
not  consistent  with  the  legal  definition,  and  not 
adjusted  to  the  facts,  and  cot  adjustable  to  the 
facts  of  this  case,  and  was  materially  harmful 


to  the  defendant,  and  requires  that  a  new  trial 
be  granted  him  in  this  case.  Nothing  is  said  by 
the  court  as  to  when  and  how  the  mutual  in- 
tention to  fight  must  be  formed;  th^  nature 
or  character  of  the  intention  on  the  part  of 
the  participants.  The  jury  was  not  here,  nor 
at  any  place  in  the  charge^  instructed  to  the 
effect  that  it  must  appear  that  each  and  both 
pf  the  parties  to  the  conflict  must  be  aggres- 
sive and  deliberately  and  premeditately  agree 
to  enter  into  the  fight  in  an  aggressive  and  af- 
firmative way,  each  and  both  intending  and 
endeavoring  to  take  the  life  or  commit  a  felony 
upon  the  person  of  the  other.  The  limitation 
'though  oiUy  one  blow  be  struck,'  as  used  here, 
is  not  consistent  with  the  law,  and  greatly  lim- 
its and  narrows  the  true  rule,  particularly  when 
considered  with  the  view  to  applying  it  in  this 
case— to  the  facts  of  this  case.  The  jury  was 
not  here,  nor  at  any  place  in  the  charge,  given 
the  explanation  and  instruction  that  one  blow 
given  by  one  of  the  parties  to  the  other  would 
not  be  sufficient,  but  that  the  blows  must  be 
mutual  as  to  intention  and  aggression,  and  each 
and  both  must  be  inflicting  blows,  or  must  be 
attempting  to  inflict  blows;  that  each  and  both 
must  be  actually  and  aggressively  engaged  in 
the  combat.  The  definition  here  given  was 
probably  not  understood  by  the  jury,  and  there 
was  not  enough  given  to  enable  the  jury  to  un- 
derstand and  apply  the  true  definition  of  the 
terms  ^mutual  combat'  as  here  used  by  the 
court,  and  as  used  or  referred  to  by  section  73 
of  the  Penal  Code." 

"Eleventh.  The  court  charged  the  jury  as 
follows,  to  wit:  *I  will  say  in  explanation  of 
that  section,  commencing  with  provocation  by 
words,  threats,  menaces,  or  contemptuous  ges- 
tures, while  the  doctrine  of  reasonable  fears 
is  not  involved  in  the  offense  of  voluntary  man- 
slaughter, I  will  state  now  that  the  portion  of 
the  above  section  relating  to  provocation  by 
words,  threats,  menaces,  or  contemptuous  ges- 
tures is  not  in  any  way  a  limitation  or  curtail- 
ment or  qualification  of  the  right  or  doctrine  of 
self-defense  by  one  under  a  reasonable  fear 
that  his  life  is  in  danger,  or  that  a  felony  is 
about  to  be  committed  upon  him.  This  merely 
means  that,  where  a  person  kills  through  an- 
ger from  opprobrious  words,  he  must  have  some 
better  reason  for  the  killing  than  merely  op- 
probrious words.'  The  movant  insists  and  con- 
tends that  this  portion  of  the  charge  was  er- 
roneous and  contrary  to  law,  and  very  harm- 
ful to  the  defendant  and  his  cause,  entitling 
him  to  a  new  trial  in  this  case,  for  the  fol- 
lowing reasons  and  grounds,  each  an^.  all  of 
which  are  insisted  upon,  to  wit: 

**(a)  Because  a  charge  on  the  subject  cover- 
ed by  this  portion  of  the  charge  was  not  war- 
ranted by  or  adjustable  to  the  facts  of  this 
case. 

"(b)  Because  the  instruction  here  given  was 
confusing  and  misleading  to  the  jury,  and  did 
not  make  it  clear  that  the  instruction  to  the 
effect  that  'provocation  by  words,  threats,  men- 
aces, or  contemptuous  gestures  shall  in  no 
case  be  sufficient  to  free  the  person  killing 
from  the  guilt  and  crime  of  murder'  was  only 
applicable  upon  the  consideration  of  the  Issue 
as  to  whether  the  killing  was  the  result  of  a 
sudden  violent  impulse  of  passion  supposed  to 
be  irresistible,  and  as  to  whether  such  passion 
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was  brought  about  by  proYocation  by  words, 
threats,  menaces,  or  contemptuous  gestures 
only,  or  by  an  actual  assault  upon  the  person 
killing,  or  an  attempt  by  the  person  killed  to 
commit  a  serious  personal  injury  upon  the  per- 
son killing,  or  by  other  equivalent  circumstan<f- 
es,  and  the  instruction  given  is  not  sufficient 
to  make  it  reasonably  clear  to  the  Jury  that  the 
reasonable  fears  that  would  justify  and  enti- 
tle the  defendant  to  an  acquittal  might  be  en- 
gendered by  words,  threats,  menaces,  or  con- 
temptuous gestures. 

"(c)  The  following  portion  of  this  charge,  to 
wit:  *Thi8  merely  means  that,  where  a  person 
kills  through  anger  from  opprobrious  words,  he 
must  have  some  better  reason  for  the  killing 
than  merely  opprobrious  words* — the  movant 
insists  was  confusing  and  misleading  to  the 
jury,  was  without  facts  to  justify  it,  and  prob- 
ably deprived  the  defendant  of  the  benctit  of 
his  defense  under  the  doctrine  of  reasonable 
fears.  The  jury  could  not  have  understood 
from  this  instruction  that  it  had  the  right  to 
consider  any  evidence  or  facts  shown  by  the 
defendant's  statement,  showing  opprobrious 
words,  threats,  menaces,  or  contemptuous  ges- 
tures on  the  part  of  the  deceased  toward  the 
defendant  in  determining  whether  the  defendant 
at  the  time  of  firing  the  fatal  shot  acted  under 
the  Influence  of  reasonable  fears  that  his  own 
life  was  in  danger,  or  that  a  felony  was  about 
to  be  committed  upon  him  by  the  deceased,  and 
that  he  would  be  entitled  to  an  acquittal,  that 
reasonable  fear,  not  anger,  engendered  by  op- 
probrious words,  threats,  menaces,  or  con- 
temptuous gestures  might  free  him  from  guilt 
of  any  offense.' 


»» 


— Statement  by  editor. 

Fulwood  &  Ilargrett  and  Rldgdlll  &  Mitch- 
ell, all  of  Tlfton,  and  Perry  &  Tipton,  of  Syl- 
vester, for  plaintiff  In  error. 

R.  S.  Foy,  Sol.  Gen.,  of  Sylvester,  and 
Smith  &  Christian,  of  Tifton,  for  the  State. 

BROYLES,  O.  J.     Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Oa.  App.  198) 

CENTRAL  OF  GEORGIA  RY.  CO.  V.  LIND- 
SEY.     (No.   12618.) 

(Court  .of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1022.) 

(SylUihus  by  the  Court.) 

I.  Mastar  and  servant  <&=»222(l),  245(1),  288 
(16)— Assumption  of  risk  of  compliance  with 
command  held  question  for  jury;  danger  of 
oomplying  with  negligent  command  not  as- 
sumed; servant  bound  to  obey  command; 
risk  of  obeying  command  accompanied  by  as- 
surance of  safety  not  assumed. 

"A  servant  assumes  the  ordinary  risks  of 
his  employment."     Civ.  Code  1910,  §  3131. 

(a)  In  an  action  for  injury  to  a  servant,  re- 
sulting from  his  compliance  with  a  direct  and 
specific  command  of  the  master,  given  with  ref- 


erence to  the  manner,  means,  or  instrumental- 
ity by  which  the  master's  work  is  to  be  per- 
formed, it  is  a  question  for  the  jury  whether 
the  risk  involved  in  obeying  the  order  is  an 
ordinary  hazard  such  as  was  assumed  by  vir- 
tue of  the  servant's  employment,  or  whether 
under  the  existing  circumstances  the  command 
was  a  negligent  one.  Where,  under  the  facts 
and  circumstances  attending  the  issuance  of  such 
an  order,  the  commadd  is  in  fact  a  negligent 
one — that  is,  where  the  circumstances  are  sucb 
that  the  master  has  either  actual  or  construc- 
tive knowledge  that  a  compliance  with  the  com- 
mand will  be  attended  with  unusual  and  unnec- 
essary peril—the  danger  incurred  by  the  serv- 
ant in  obeying  the  order  will  not  be  taken  ta 
have  been  assumed  by  virtue  of  the  employ- 
ment, since  **a  servant  is  bound  to  obey  the 
order  of  his  master  unless  the  command  in- 
cludes a  violation  of  the  law,  or  the  act  re- 
quired is  so  obviously  dangerous  that  no  per- 
son of  ordinary  prudence  would  undertake  to- 
perform  it."  Moore  v.  Dublin  Cotton  ^Ulls, 
127  Ga.  609,  616,  56  S.  E.  839.  842  (10  K  R. 
;  A.  (N.  S.)  772;  Seaboard  Air  Line  Ry.  v.  Bish- 
op, 132  Ga.  37,  40(3),  63  S.  B.  785;  Whiters 
V.  Mallory  Steamship  Co.,  23  Ga.  App.  47, 
97  S.  E.  453;  Labatt  on  Master  &  Servant  (2 
Ed.)  §  1362. 

(b)  Even  where  under  the  circumstances  the 
master  neither  has  nor  is  chargeable  with 
knowledge  of  the  unusual  and  unnecessary  risk 
involved  in  a  compliance  with  such  a  command, 
and  consequently  the  command  would  not  ordi- 
narily be  taken  to  be  a  negligent  one,  yet 
where  the  order  is  .iccompanied  with  an  express 
or  plainly  implied  assurance  of  safety  to  the 
servant  in  a  compliance  therewith  the  law 
implies  a  quasi  new  agreement  to  have  been 
made,  whereby  the  master  relieves  the  servant 
of  his  former  assumption,  and,  in  an  action  by 
the  servant  for  injuries  thus  occasioned,  the 
master  is  not  entitled  to  rely  upon  the  serv- 
ant's assumption  of  risk  as  a  defense.  Bush 
V.  West  Yellow  Pine  Co.,  2  Ga.  App.  295,  58 
S.  E.  529;  Cherokee  Brick  Ck).  v.  Hampton, 
16  Ga.  App.  53,  84  S.  E.  328. 

2.  Master  and  servant  <g=s>l49(j),  245(1, 4)» 
Servant  obeying  command  bound  to  exercise 
ordinary  care;  ''ordinary  care"  of  servant  de- 
termined from  circumstances;  compliance 
with  command  may  be  shown;  servant  not 
presumed  to  have  knowledge  of  peril  equal  to 
that  of  master;  duty  to  refrain  from  giving 
negligent  orders  absolute. 

A  servant  is  bound  to  exercise  ordinary 
care  and  skill  In  protecting  himself  from  dan- 
ger (Civ.  Code  1910,  §  3131);  and  this  is  true 
whether  he  be  acting  on  his  own  initiative  or 
under  the  direct  command  of  his  master.  "If 
the  order  was  negligent  and  the  servant  knew 
of  the  peril  of  complying  with  it,  or  if  he  had 
equal  means  with  his  master  of  knowing  of  the 
peril,  or  by  the  exercise  of  ordinary  care  might 
have  kno^  thereof,  then  he  cannot  recover 
for  an  injury  received  in  complying  with  the 
order."  Southern  Ry.  Co.  v.  Taylor,  137  Ga« 
704(l[a]),  73  S.  E.  1055;  Hightower  v.  South- 
ern Ry.  Co.,  146  Ga.  279(2),  281,  91  S.  B.  52, 
L.  R.  A.  1917C,  481.  But  while  it  is  thus  true 
that  the  standard  of  diligence  to  which  the 
servant  is  amenable,  and  under  which  he  is  ever 


£s>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Ga.) 


OENTRAIi  OF  GEOROIA  RY.  00.  r.  IJ>n>SET 

(110  S.B.) 


637 


required  to  exercise  ordinliry  care,  remains 
iDTariable  (Central  R.  Co.  t.  Ryles,  84  Ga. 
420111  11  S.  B.  490;  Harris  v.  Central  R.,  78 
Ga.  525,  520[6],  536,  3  S.  E.  356;  Central  of 
Ga.  Ry.  Co.  v.  Hartley,  25  Ga.  App.  110,  112 
[6],  108  S.  E.  269),  and  he  is  not  relieved  from 
actual  negligence  by  reason  of  the  fact  that 
the  injury  results  from  his  obedience  to  such 
a  dii^ect  and  specific  command,  when  it  appears 
that  the  servant  failed  to  exercise  ordinary 
care,  or  that  the  risk  was  obvious,  or  that  the 
servant  knew  or  had  equal  means  with  the  mas- 
ter of  knowing  of  the  unusual  peril  involved 
in  a  compliance  with  the  command,  it  is  nev- 
ertheless true  that  what  in  any  given  case 
amounts  to  "ordinary  care"  is  to  be  deter- 
mined by  the  jury  in  the  light  of  all  the  sur- 
rounding facts  and  circumstances  existing  at 
the  time  of  injury,  including  the  issuance  of  the 
command  by  the  master  to  the  servant.  Hen- 
derson V.  Hines,  26  Ga.  App.  334(2),  106  S.  B. 
197;  Labatt  on  Master  &  Servant  (2d  Ed.), 
3929  et  seq.;  18  R.  0.  L.  655.  Thus,  excenf 
in  cases  where  the  unusual^  ^-^ 
danger  involved  in  a  compliai 
with  a  direct  and  specific  con^ 
ter  is  plainly  apparent,  or  v 
has  actual  knowledge  of  such 
that  the  servant  was  injurec  ^ 

compliance  with  such  a  comm  i/% 

be  shown  as  a  circumstance  th:  j^ 

the  ultimate  question  respecti  O 

diligence,  and  as  tending  to  ex  ^ 

of  the  servant,  which  might  c  o 

judged  as   evincing  a   lack   ot  ^ 

Especially  is  this  true  where  th  -< 

mand  is  accompanied  by  an  assi  ^ 

to  the  servant.     This  is  true  q 

that  the  servant  does  not  alwa;  • 

all  cases  could  he  be  presumed  <^ 

means  with  the  master  of  knowii 
(Southern  Ry.  CJo.  v.  Taylor,  suf 
it  is  true  that  a  servant  is  pres 
of  the  existence  of  the  ordinary  i 
mechanical  appliances  (William 
Coast  Line  Railroad  Co.,  18  Ga.  ...  ^^,,  ca} 
S.  E.  158),  still  what  is  commonly  referred  to 
as  the  "doctrine  of  skill"  frequently  makes  the 
knowledge  implied  against  the  master  with  ref- 
erence to  the  conduct  of  his  business  superior 
to  that  implied  against  the  servant  (Beard  v. 
Georgian  Mfg.  Co.,  8  Ga.  App.  618[2],  70  S. 
E.  57;  Burton  v.  Wadley  Southern  Ry.  Co., 
25  Ga.  App.  599,  603,  604,  103  S.  E.  881;  De- 
catur Lumber  Co.  v.  Fulton,  26  Ga.  App.  499 
[3],  106  S.  E.  609),  and  since,  "as  a  general 
rule,  a  servant  is  under  no  obligation  to  in- 
spect the  appliances  about  which  he  works  or 
that  part  of  the  plant  by  which  his  safety  may 
be  affected,  for  the  purpose  of  discovering  con- 
cealed dangers  which  would  not  be  disclosed  by 
superficial  observation"  (Southern  Cotton  Oil 
Co.  V.  Dukes,  121  Ga.  787[2],  49  S.  E.  788; 
Decatur  Lumber  Co.  v.  Fulton,  supra);  and 
finally  for  the  reason  that  it  is  ordinarily  true 
that  "a  servant  is  bound  to  obey  the  order  of 
his  master  unless  the  command  includes  a  viola- 
tion of  the  law,  or  the  act  required  is  so  ob- 
viously dangerous  that  no  person  of  ordinary 
prudence  would  undertake  to  perform  it" 
(Moore  v.  Dublin  Cotton  Mills,  supra),  and  it 
Is  one  of  the  absolute,  continuous,  and  nonas- 
signable duties  of  the  master  to  refrain  from 


giving  negligent  orders  (Columbus  Mfg.  Co.  v. 
Gray.  9  Ga.  App.  738[2],  72  S.  B.  273;  Cherokee 
Brick  Co.  v.  Hampton,  16  Ga.  App.  53,  54[5], 
63,  84  S.  B.  328;  International  Cotton  Mills  v. 
Webb,  22  Ga.  App.  309[2],  96  S.  E.  16). 

[£^.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ordinary 
Care.] 

3.  Master  and  servant  <Ss»288(l6),  289(37)— 
Contributory  negligence  and  assumption  of 
risk  In  complying  with  com  mand  held  for 
Jury. 

Applying  to  the  facts  in  the  instant  case  the 
principles  of  law  set  forth  in  the  two  preced- 
ing divisions  of  the  syllabus,  it  was  for  the 
jury  to  say:     (1)  Whether  the  risk  incurred 
by  the  plaintiff  servant  in  obeying  the  alleged 
command  of  the  master,  accompanied  by  his 
alleged  assurance  of  safety,  subjected  the  serv- 
ant  to   unusual  and  unnecessary   hazards,    or 
^ther  the  danger  to  which  he  became  thus 
osed  was  merely  an  ordinary  risk  sftch  as 
assumed  by  virtue  of  his  employment;   and 
whether,  under  all  the  facts  and  circum- 
ces  attending  the  injury,  including  the  giv- 
>y  the  master  of  such  command  and  assur- 
the  servant  was  guilty  of  a  failure  to  ex- 
e  ordinary  care  in  his  compliance  or  man- 
f  compliance  therewith.    The  case  differs. 
facts  from  those  reported  in  Louisville 
shville  R.  Co.  v.  Dunn,  21  Ga.  App.  379. 
E.  661.    There  the  plaintiff  was  a  man  of 
3ar8'  experience  in  the  particular  kind  of 
on  which  he  was  engaged  at  the  time  of 
fury,  and,  in  complying  with  the  alleged 
nd  of  the  master,  merely  subjected  him- 
t   the   ordinary   danger   incident   to   tho 
;   character   of  the   particular  work   in 
le  was  thus  engaged,  unless  it  were  the 
lal  but  obvious  danger  arising  from  the 
it  the  old  "bent*'  which  he  was  seeking 
•n  and  remove  had  not  been  braced  to 
-vw  "bent**     Here  the  plaintiff,  although 
a  carpenter,  had  very  little  experience  as  to  any 
sort  of  bridgework,  and  none  at  all  in  the  par- 
ticular work  in  which  he  was  engaged  at  the 
time  of  the  injury.    Thus,  even  assuming  that 
he  knew  or  should  have  known  that  in  loos- 
ening the  old  '*bent**  it  should  have  been  first 
braced  to  the  new  "bent,**  it  cannot  be  said 
that  the  peril  to  which  he  thus  exposed  himself 
was    obvious,    since   it   appears    that   the   old 
"bent"   had  in   point  of  fact  been  previously 
braced  by  tying  it  to  the  new  bent  with  ropes, 
but  not  in  the  usual  and  customary  manner  of 
nailing  two  pieces  of  scantling  from  it  to  the 
new  "bent.**    It  cannot  therefore  be  said  as  a 
matter  of  law  that  the  plaintiff,  when  acting  on 
the  direct  and  specific  order  of  the  defendant's 
representative,    and    under    his    assurance    of 
safety,  must  necessarily  have  had  equal  means 
with  the  master  of  knowing  of  the  danger  aris- 
ing from  such  alleged  improper  and  insufficient 
bracing,    and   consequently   it   cannot   be   said 
that  the  rielk  attendant  upon  his  obeying  the 
command  of  the  master's   representative,  ac- 
companied by  his  assurance  of  safety,  was  nec- 
essarily such  as  was  assumed  by  virtue  of  his 
employment,    or   that,    under    all   the   circum- 
stances  surrounding  the  injury,   a  compliance 
I  with  the  order  must  necessarily  be  taken  to  be- 
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a  faUtire  on  the  plaintiff's  part  to  exercise  ordi- 
nary care. 

4.  Continuance  ^=:>30  —  Denial  on  ground  of 
surprise  by  amendment  of  petition  property 
denied. 

The  judge  did  not  abuse  his  discretion  in 
refusing  to  grant  the  defendant's  motion  for 
a  continuance  on  account  of  surprise  occasion- 
ed by  the  plaintiff's  amendment  to  the  petition. 
"A  motion  to  continue  upon  the  ground  that  a 
party  is  unprepared  to  meet  the  allegations  of 
bis  antagonist  should  be  overruled,  unless  a 
good  reason  why  the  movant  is  unprepared  is 
shown,  and  it  is  made  to  appear  that  the  delay 
is  necessary  to  remove  the  cause  of  the  mov- 
ant's disadvantage,  and  will  likely  be  £ffective 
for  that  purpose."  Deen  v.  Wheeler,  7  Ga. 
App.  507,  67  S.  E.  212;  Hyer  v.  Holmes,  12 
Ga.  App.  837(6),  79  S.  E.  68;  Ga.,  Fla.  &  Ala. 
Ry.  Go.  V.  Sasser,  4  Ga.  App.  276(2),  61  S.  B. 
505;  Mayor,  etc.,  of  Cordele  v.  Williams,  7  Ga. 
App.  445(2),  67  S.  B.  116. 

5.  Master  and  servant  ^=9295(1)— Charge  on 
assumption  of  risk  under  federal  statute  aufR- 
cient. 

The  court  did  not  fail  to  charge  the  doc- 
trine of  the  assumption  of  risk  as  a  defense, 
available  under  the  federal  Employers'  Liability 
Act  (U.  S.  Comp.  St.  §§  8657-8665).  The  jury 
were  instructed  that  **the  general  federal  Em- 
ployers' Liability  Act  does  not  take  away  from 
the  defendant  the  defense  that  the  plaintiff 
was  injured  by  reason  of  one  of  the  risks  of 
his  employment;"  also  that  "a  servant  assumes 
the  ordinary  risk  of  his  employment,  and  la 
bound  to  exercise  his  own  skill  and  diligence 
to  protect  himself." 

6.  Negligence  ^=::»14l( 1 2)— Instruction  on  re- 
duction of  damagea  under  federal  statute  for 
contributory  negligence  upheld. 

Exception  is  taken  to  the  charge  of  the 
court  relative  to  the  rule  given,  under  the  fed- 
oral  Employers'  Liability  Act  (U.  S.  Gomp.  St. 
U  8657-8665),  for  diminution  of  damages  on 
account  of  any  contributory  negligence  on  the 
part  of  the  defendant.  The  court  instructed 
the  jury  as  follows:  '*But  if  it  [the injury]  was 
brought  [about]  partly  by  the  negligence  of  Mr. 
Smith  or  Mr.  Lindsey,  and  partly  by  the  negli- 
gence of  the  plaintiff  in  this  case,  then  when 
you  go  to  your  jury  room,  in  the  event  you 
reach  the  conclusion  the  plaintiff  sustained 
damage,  it  would  be  proper  for  the  jury  to  re- 
duce the  plaintiff's  damages  in  proportion  to  the 
amount  of  negligence  attributable  to  the  plain- 
tiff and  to  the  defendant  in  this  case."  The 
charge  does  not  constitute  reversible  error 
for  Uie  reason  assigned.  The  exception  taken 
thereto  is  that:  "This  charge  erroneously  in- 
structed the  jury  that  the  contributory  negli- 
gence of  the  employee  must  be  compared  with 
the  negligence  of  the  defendant  alone.  This 
was  error.  The  defendant  says  that  the  true 
rule  under  the  federal  Employers'  Liability  Act 
is  that  where  the  causal  negligence  is  partly 
attributable  to  the  plaintiff  and  partly  to  the 
defendant  the  plaintiff  shall  not  recover  full 
damages,  but  only  a  proportional  amount,  bear- 
ing the  same  relation  to  the  full  amount  as  the 
negligence  attributable  to  the  defendant  bears 
to  the  entire  negligence  attributable  to  both, 


and  the  court  erred  in  not  so  diarging  the 
rule  and  in  charging  the  Incorrect  rule  set  out 
in  this  charge."  The  contention  is  that,  while 
under  the  Georgia  law  the  rule  of  dimination 
of  damages  is  that  the  jury  shall  compare  tbe 
negligence  of  the  defendant  with  that  of  tbe 
plaintiff,  under  the  federal  Ihnployers'  Liability 
Act  the  plaintiff  is  limited  in  his  recovery  to 
an  amount  bearing  the  same  relation  to  the  full 
amount  of  damages  as  the  negligence  of  the 
defendant  bears  to  the  entire  negligence  attrib- 
utable to  both  defendant  and  plaintiff.  Section 
3  of  the  act  of  Gongress  approved  April  22» 
1908  (U.  S.  Gomp.  St  §  8659),  known  as  tbe 
federal  Employers'  Liability  Act,  provides  aa 
follows:  **ln  all  actions  hereaifter  brought 
against  any  such  common  carrier  by  railroad 
under  and  by  virtue  of  any  of  the  provisiozia 
of  this  act  to  recover  damages  for  personal 
injuries  to  an  employee,  or  where  such  injuries 
have  resulted  in  his  death,  the  fact  that  tbe 
employee  may  have  been  guilty  of  contributory 
negligence  shall  not  bar  a  recovery,  but  the 
damages  shall  be  diminished  by  the  jury  in  pro- 
portion to  the  amount  of  negligence  attributa- 
ble to  such  employee."  The  state  Employers' 
Liability  Act  (Giv.  Gode  1910,  §  2783)  is  almost 
identical  in  terms,  and  provides  that  "the  dam- 
ages shall  be  diminished  by  the  jury  in  propor- 
tion to  the  amount  of  negligence  attributable  to 
such  employee."  The  ruling  by  the  Supreme 
Gourt  of  the  United  States  in  Norfolk  &  West- 
em  Ry.  Go.  V.  Earnest,  229  U.  S.  114,  33  Sup. 
Gt.  654,  57  L.  Ed.  1006,  Ann.  Gas.  1914G,  172, 
construing  the  provision  of  the  federal  act,  that 
"the  damages  shall  be  diminished  by  the  jury  in 
proportion  to  the  amount  of  negligence  attribu- 
table to  such  employee,"  as  meaning  that 
'*where  the  causal  negligence  is  partly  attribu- 
table to  him  and  partly  attributable  to  the  car- 
rier he  shall  not  recover  full  damages,  but 
only  a  proportionate  amount  bearing  the  same 
relation  to  the  full  amount  as  the  negligence 
attributable  to  the  carrier  bears  to  the  entire 
negligence  attributable  to  both,"  is  but  an  am- 
plification of  the  statute  rule;  and  a  charge 
giving  the  rule  in  terms  substantially  identical 
with*  the  statute  has  been  several  times  upheld 
by  that  court.  Norfolk  &  Western  By.  Go.  t. 
Earnest,  supra;  Illinois  Gentral  B.  Go.  ▼. 
Sktiggs,  240  U.  S.  73,  36  Sup.  Gt.  249,  60  L. 
Ed.  528.  In  the  instant  case,  if  there  be  any 
inaccuracy  at  all,  the  harmful  effect  could  inure 
only  to  the  benefit  of  the  defendant,  since  the 
only  possible  misconstruction  would  be  that  the 
damages  should  be  reduced  in  proportion  to 
the  amount  of  negligence  attributable  to  both 
plaintiff  and  defendant. 

7.  Verdict  not  excessive,  and  no  error  conmit- 
ted. 

'  The  amount  of  the  verdict  ($10,000)  can- 
not, under  the  evidence,  be  adjudged  by  this 
court  to  be  excessive.  The  judge  did  not  abuse 
his  discretion  in  refusing  to  declare  a  mis- 
trial on  account  of  the  remarks  of  plaintiff's 
counsel.  The  charge,  taken  as  a  whole,  was 
full  and  fair;  and  for  no  reason  assigned  would 
this  court  feel  justified  in  setting  aside  the  ver- 
dict and  judgment. 

Error  from  Sui>erior  Gourt,  Jones  Gonn- 
ty;  J.  B.  Park,  Judge. 


^ss9FoT  other  cases  see  same  topic  snd  KBY-NUMBBR  in  all  Key-Numbsred  Digests  and  Indexes 


Ga.)  PHILLIPS  V.  STATE  839 

(110S.B.) 

Action  by  J.  O.  Llndsey  against  the  Gen-  f  that  he  resided  without  the  Jurisdiction  of  the 

court,  was  not  sustained. 


tral  of  Georgia  Railway  Company.  Judg- 
ment for  plaintiit,  and  defendant  brings 
error.    Affirmed. 

Harris,  Harris  &  Witman,  of  Macon*  and 
J.  B.  Jackson,  of  Gray,  for  plaintiff  in  er- 
ror. 

Martin  &  Martin  and  E.  W.  Maynard,  all 
of  Macon,  and  F.  Holmes  Johnson,  of  Gray, 
for  defendant  In  error. 

JENKINS,  P.  J.    Judgment  afflnHed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(28  Ga.  App.  194) 

JOLLY  et  al.  v.  CHATTAHOOCHEE  FER- 
TILIZER  CO.     (No.   12552.) 

• 

(Court  of  Appeals  of  Georgia,  Dlyision  No.  2. 

Feb.  10,  1922.) 

(Byllahiu  by  the  Court.) 

1.  Evidence  ^s>l2l(2)  —  Principal  and  agent 
«s»22(2),  103(3)— Landlord's  agent  lield  to 
have  such  authority  that  It  might  be  inferred 
he  eoufd  bind  landlord  by  purchase  el  fer- 
tilizer for  tenant;  agent's  declarations  not 
hearsay;  declarations  of  agent  admissible  as 
re*  ges^. 

'*The  relation  of  principal  and  agent  arises 
wherever  one  person,  expressly  or  by  implica- 
tion, authorizes  another  to  act  for  him,  or 
subsequently  ratifies  the  acts  of  another  in 
his  behalf."  Oiv.  Code  1910,  §  3569.  A  hind- 
lord's  agent,  having  authority  generally  to 
look  after  the  landlord's  farming  business  m  a 
certain  communtiy,  whose  conduct  in  respect 
to  his  dealings  with  one  of  the  landlord's  ten- 
ants will,  in  the  language  of  the  landlord,  be 
"satisfactory"  to  him,  is  an  agent  having  such 
general  authority  that  it  may  be  inferred  that 
he  possesses  authority  to  bind  the  landlord  in 
the  purchase  of  supplies  such  as  fertilizer  fur- 
nished to  the  tenant  which  is  necessary  in  the 
farming  operation.  Martin  v.  Bridges,  18  Ga. 
App.  24.  88  S.  B.  747.  There  being  proof  of 
the  existence  of  the  agency,  it  follows  that  the 
declarations  of  the  alleged  agent  as  to  the  ex- 
tent of  his  agency  were  not  subject  to  the  ex- 
ception that  they  were  inadmissible  ss  hearsay. 
Malsby  v.  Widincamp,  24  Ga.  App.  737  (5),  102 
S.  B.  178.  The  declarations  excepted  to,  be- 
ing part  of  the  negotiations,  and  therefore 
constituting  a  part  of  the  res  gestse,  were  prop- 
erlv  admitted  in  evidence.  Civ.  Code  1910,  § 
8606. 

2.  Pleading  ^=»lll— Plea  to  Jurisdiotion  did 
not  lie  when  one  of  two  Joint  obligors  resid- 
ed In  the  county. 

There  being  evidence  authorizing  the  in- 
ference that  the  defendants,  who  resided  in 
different  counties,  were  joint  obligors,  and  it 
appearing  from  the  evidence  that  one  of  the  de- 
fendants resided  in  the  county  in  which  the 
suit  was  pending,  a  plea  to  the  jurisdiction, 
fUed  by  the  other  defendant  upon  the  ground 


3.  Sufflclency  of  evidence. 

The   evidence  authorized  the  verdict  ren- 
dered for  the  plaintiff. 

Brror  from  City  Court  of  Tifton;  James 
H.  Price,  Judge. 

Action  by  the  Chattahoochee  Fertilizer 
Company  against  R.  A.  Jolly  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

Boykin  &  Boykln,  of  Carrollton,  and  Ridg- 
dill  &  Mitchell,  of  Tiftcm,  for  plaintiffs  in 
error. 

Smith  &  Christian,  of  Tifton,  for  defendant 
tn  error. 

STEPHBNS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur, 


(28  Ga.  App.  100) 
PHILLIPS  V.  STATE.      (No.    12749.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18,  1022.) 

(ByUahu9  hy  the  Court,) 

1.  Criminal  law  ^==>762(5)— Homldde  ^=>340 
(4)— Instruotlons  on  offense  of  which  defend- 
ant not  oonvioted  held  harmless;  instructloii 
as  to  matters  to  be  oonsidered  held  not  to  ex- 
press opinion. 

Granting  (but  not  conceding)  that  the 
court  erred  in  giving  to  the  jury  the  instruc- 
tions complained  of  in  grounds  1,  2,  and  8  of 
the  amendment  to  the  motion  for  a  new  trial, 
the  error  was  harmless,  as  these  instructions 
related  to  a  charge  of  assault  with  intent  to 
murder,  and  the  defendant  was  conyicted  not  of 
this  offense,  but  merely  of  the  offense  of  shoot- 
ing at  another.  This  principle  was  specifically 
announced  in  the  case  of  James  v.  State,  25 
Ga.  App.  749,  105  S.  E.  66.  A  charge  on 
malice,  being  applicable  to  the  offense  of  as- 
sault with  intent  to  murder  and  not  applicable 
to  the  offense  of  shooting  at  another,  would 
not  afford  cause  for  a  new  trial,  even  if  erro- 
neous, where  the  conyiction  was  for  the  latter 
offense.  Ingram  v.  State,  26  Ga.  App.  283(2), 
105  S.  E.  727;  Thompson  v.  State,  24  Ga.  App. 
144(2),  99  S.  E.  891. 

(a)  In  the  excerpt  from  the  charge  com- 
plained of  in  ground  3  of  the  amendment  to 
the  motion  for  a  new  trial  the  judge  does 
not  ''express  or  intimate  his  opinion  as  to 
what  has  or  has  not  been  proved,  or  as  to  the 
guilt  of  the  accused." 

2.  Charges  on  conspiraey  not  erroneous. 

There  is  sufficient  evidence  to  authorize  the 
charge  of  the  court  on  conspiracy,  and  the  ex- 
cerpts from  the  charge  in  reference  thereto, 
which  are  quoted  in  grounds  4,  5,  6,  and  9  of 
the  special  grounds  of  the  motion  for  a  new 
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trial,   are  not  erroneous  for  any  reason  as* 
signed. 

3.  Homicide  €=»300(3)^ln8tructioii  as  to  un- 
reasonable searches  and  seizures  held  not  er- 
roneous. 

The  charge  of  the  court  in  reference  to 
'^unreasonable  searches  and  seizures,"  of  which 
complaint  is  made  in  grounds  7  and  8  of  the 
amendment  to  the  motion  for  a  new  trial,  and 
the  excerpts  from  the  charge  in  reference  to 
the  duty  of  the  ofScers  who  made  the  arrest 
to  secure  a  warrant,  and  of  which  complaint 
is  made  in  the  tenth  and  eleventh  special 
grounds  of  the  motion  for  a  new  trial,  are  not 
erroneous. 

4.  Criminal  law  <^=»l  1 60— Verdict,  supported 
by  evidenoe  and  approved  by  trial  Judge,  not 
disturbed. 

The  jury  having  passed  upon  the  facts  and 
returned  a  verdict  of  guilty,  which  is  supported 
by  some  evidence  and  approved  by  the  trial 
judge,  this  court  is  without  authority  to  inter- 
fere. 

Error  fronf  Superior  Court,  Haralson 
County;  F.  A.  Irwin,  Judge. 

O.  Phillips  was  convicted  of  shooting  at 
another,  and  he  brings  error.    Affirmed. 

The  third,  seventh,  and  eighth  grounds  of 
the  amended  motion  for  a  new  trial  were  as 
follows: 

(3)  Because  the  court  committed  error  on 
the  trial  of  said  case  in  charging  the  jury,  and 
on  the  trial  thereof,  as  follows:  "See  what 
weapon  was  used,  the  nature  of  the  wound  in- 
flicted, where  it  was  inflicted,  the  manner  of  its 
use,  and  all  the  circumstances  in  the  case  in 
determining  the  question  of  whether  or  not  it 
was  intended  maliciously  to  kill  and  murder  the 
party  assaulted."  Movant  contends  that  this 
charge  was  error,  because  the  same  was  an 
expression  of  an  opinion  by  the  court  that 
defendant  had  used  a  weapon,  and  expression 
of  opinion  by  the  court  that  defendant  had  a 
weapon,  and  that  he  used  same  in  the  shots 
fired,  which  charge  was  without  evidence  upon 
which  to  base  it.  This  charge  was  also  an 
expression  of  opinion,  and  applies  with  equal 
force  to  the  charge  and  count  of  shooting  at 
another. 

(7)  Because  the  court  committed  error  on 
the  trial  of  said  case  in  charging  the  jury  try- 
ing same,  and  on  the  trial  thereof,  as  follows: 


*'I  charge  yon,  gentlemen  of  the  jury,  under 
the  Constitution  of  the  state  and  of  the  United 
States,  that  a  man  is  protected  against  unrea- 
sonable seizure  and  searches.  Tou  look  to  the 
evidence,  and  see  whether  this  was  an  unrea- 
sonable seizure;  see  what  was  being  done,  the 
nature  of  the  crime,  if  any  crime  was  being 
committed,  all  the  surrounding  circumstances, 
and  see  whether  or  not  this  was  an  unreason- 
able seizure  or  an  attempt  to  make  an  unrea- 
sonable search.  That  you  will  determine  from 
the  facts  and  circumstances  in  the  case." 
Movant  insists  this  charge  was  error  for  the 
following  reasons:  (a)  The  undisputed  evi- 
dence in  the  case  shows  that  this  was  an  ille- 
gal search,  or  an  attempt  to  search,  and  seiz- 
ure, (b)  There  being  no  question  in  the  case 
but  what  the  officers  knew,  several  hours  be- 
fore this  attempted  search  and  seizure,  that 
the  defendant  was  present,  and  they  suspected 
him  of  conveying  whisky,  and  there  were  officers 
in  the  town  competent  to  issue  search  warrants 
and  warrants  for  arrest,  then  movant  insists 
that  there  was  no  question  to  be  submitted 
to  the  jury  as  to  whether  the  attempted  search 
and  seizure  was  legal  or  illegal. 

(8)  Because  the  court  committed  error  on 
tfie  trial  of  said  case  in  charging  the  jury  try- 
ing said  case,  and  on  the  trial  thereof,  as  fol- 
lows: "You  will  determine  whether  or  not  the 
seizure  and  search  was  unreasonable,  and,  if 
it  was  not,  then  he  would  not  be  protected 
against  arrest,  and  he  would  authorize  to  de- 
fend himself  against  the  arrest."  Movant  in- 
sists that  this  charge  was  error,  because:  (a) 
The  admitted  facts  in  this  case  show  that  the 
attempted  seizure  and  search  was  unreasonable, 
done  without  a  warrant,  after  ample  oppor- 
tunity was  afforded  to  procure  one.  (b)  All 
the  facts  being  admitted  as  to  the  search  and 
seizure,  and  that  no  warrant  was  procured,  and 
that  the  officers  had  sufficient  time  to  get  a 
warrant,  as  a  matter  of  law  the  search  and 
seizure  was  illegal,  and  it  was  error  in  the 
court  to  submit  this  question  to  the  jury. 

— Statement  by  editor. 

GriflSth  &  Matthews,  of  Buchanan,  for 
plaintiff  in  error. 

J.  R.  Hutcheson,  SoL  Gen.,  of  Douglasvillc. 
for  the  State. 

BLOODWORTH,  J.    Judgment  afllrmeCL 

BROTLES,  C.  J.,  and  LUKE,  J.,  concur. 
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25  or  50  steiw  away  seyen  bags  of  commeal, 
two  of  which  had  shipping  tags  bearing  the 
name  and  address  of  Mays,  and  purporting 
to  haye  (H)me  from  Durham.  The  land  on 
which  the  still  was  found  was  not  shown  to 
be  that  of  the  defendant,  but  on  his  land 


I.  Criminal    law   «=»27— tfntoxJcaitlng    liquors 

€=:»I68— One   manufaoturlng,   or  aiding   and  <  were  several  still  sites.     Near  the  sacks  of 

abetting,   Is   guilty   of   misdemeanor;   where  '  meal  the  officers  found  a  wagon  track  which 

indictment  does  not  charge  previous  convio- ;  jed  into  the  public  road,  and  then  in  the  di- 

tion,  one  aliUng  In  manufacture  of  liquor  is    rection  of   the  homes  of  Mays  and   Clark. 

equally  guilty  with  owner  of  still.  ,  rphe  officers  were  not  able  to  distinguish  this 

In  view  of  O.  S.  §  4617,  one  charged  i;nth  I  ^^^^  ^^^  ^^^^  ^^^^^  ^^^y^^  j^  ^^  p^jj^ 

manufacturmg  or  aiding  and  a^^^^^^^  .  ^^^     ^^^  ^^^^  one^half  mile  down  the  pub- 

manufacture  of  intoxicating  hquors  m  violation  '  »    «    r^  ^  * 

of  secdoa  8409.  ie  guUty  oi^  of  a  misdemeanor.    "^  road  was  a  driveway  into  J.  E.  Cole's 


as   therein   provided  for   the   first   conviction, 


yard,  and  about  300  yards  further  there  was 


where  the  indictment  does  not  charge  a  pre-    another  road  "leading  off  through  the  yard 

yious  conviction,  and,  if  he  merely  aided  and   of   the  defendant  Clark."     There   was   one 

abetted  in  the  manufacture,  is  equally  guilty    wagon  track  here  leading  to  a  wagon  near 

with  the  person  who  actually  operated  the  still.  ,  Clark's  bam.    In  the  bed  of  the  wagon  there 

2.  Criminal     law     ^=»560,     741(1)— Evidence  '  ^^re  evidences  of  meal.    One  of  the  officers 

must  be  submitted  to  Jury  when  reasonable  ,  testified  that  he  noticed  a  fresh  wagon  track 

minds  might  reaoh  different  conclusions.        !  leading  from  the  distillery  into  the  yard  of 

A  verdict  cannot  rest  on  mere  suspicion,  |  the  defendant  Clark,  and  that  he  followed 

conjecture,  or  speculation,  but  if  the  evidence,  !  the  track  to  where  there  was  standing  in  it 

construed  in  the  light  most  favorable  to  the  !  a-  one-horse  wagon,  In  the  bed  of  which  meal 

state,  is  such   that  reasonable  minds,   acting  j  was  scattered.     A  newspaper  was  found  at 

within  the  limitations  prescribed  by  rules  of  i  the  distillery,   having  on  it   the  name  and 

law,    might    reach    different    conclusions,    the  ;  address  of  the  defendant  Clark. 


case  must  be  submitted  to  the  jury. 

3.  Intoxloating  liquors  ^==>238(  I )— Evidence 
held  to  warrant  submission  to  Jury  of  ques- 
tion of  guilt  of  manufacturing. 

In  a  prosecution  for  manufacturing  and  aid- 
ing and  abetting  in  the  manufacture  of  intoxi- 
cating liquors,  evidence  held  sufficient  to  war- 
rant submission  of  the  question  of  defend- 
ant's guilt  to  the  jury. 

Appeal    from    Superior    Court,    Chatham 
County;  Cranmer,  Judge. 

W.  B.  Clark  and  J.  W.  Mays  were  con- 


There  w^as  evidence  for  the  defendant  In 
contradiction;  but  it  need  not  be  stated  In 
detail,  because  the  only  question  which  the 
appeal  presents  is  the  sufficiency  of  the 
state's  evidence. 

Wade  Barber  and  Long  &  Bell,  all  of  Pitts- 
boro,  for  appellant. 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst.  Atty.  Gen.,  for  the  State. 

ADAMS,  J.  [1]  It  is  unlawful  to  manu- 
facture or  to  aid  and  abet  in  the  manufac- 


victed  of  manufacturing  and  aiding  and  ture  of  spirituous  or  malt  liquors  or  intoxi- 
abetting  in  the  manufacture  of  intoxicating  eating  bitters.  C.  S.  §  3409.  Any  person 
liquors,  and  W.  B.  Clark  appeals.    No  error,  committing  a  breach  of  this  statute  shall  for 

The  defendant  and  J.  W.  Mays  were  in-  ^^^  ^^^  conviction  be  guilty  of  a  misdemean- 
dicted  for  the  manufacture  of  Intoxicating  <>r»  *^d  for  the  second  or  any  subsequent 
liquor  and  for  aiding  and  abetting  in  such  conviction  shall  be  guilty  of  a  felony.  Id. 
manufacture.  They  were  convicted,  and  aft-  ^'^^  Indictment  does  not  charge  a  previous 
er  Judgment  pronounced  the  defendant  Clark '  conviction  of  the  defendant,  and  it  is  there- 
appealed.  I  ^^^  presumed   that  he  has  not  heretofore 

There  was  evidence  for  the  state  tending  ^^^^  convicted  of  this  offense.  C.  S.  §  4617; 
to  show  the  following  circumstances:  Mays  State  v.  Dunlop,  159  N.  C.  492,  74  S.  E.  626. 
had  come  from  Durham  and  had  lived  in  The  defendant,  then,  is  prosecuted  for  a  mis- 


Chatham  for  only  two  or  three  months.  He 
was  staying  with  J.  BL  Cole,  his  son-in-law; 
and  George  Martin,  a  white  man  who  ran 
from  the  still  when  the  officers  approached 
It,  was  staying  at  the  home  of  the  defendant 
Clark.  The  dwelling  of  J.  B.  Cole  and  that 
of  Clark  were  in  the  same  neighborhood. 
Clark  admitted  that  George  Martin  had  been 


demeanor,  and,  even  if  he  merely  aided  and 
abetted  in  the  manufacture  of  the  liquor,  he 
is  equally  guilty  with  the  person  who  actual- 
ly operated  the  still. 

[2]  The  only  question  involved  in  the  ap- 
peal is  whether  the  evidence,  construed  in 
the  light  more  favorable  to  the  state,  Is 
sufficient  to  sustain  the  conviction.     A  ver- 


boarding  with  him  for  some  time.    On  June  j  diet  cannot  rest  upon  mere  suspicion,  or  con- 
15,  1921,  the  officers  found,  between  one-half '  Jecture,  or  speculation ;   there,  must  be  legal 


and  three-quarters  of  a  mile  from  Clark's 
house,  a  complete  still  plant  in  operation — 
copper  still,  furnace,  three  stands  of  beer,  and 


evidence  of  every  material  fact  which  is  nec- 
essary to  support  the  indictment.  It  Is  suffi- 
cient, however,  if  the  substance  of  the  of- 
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fense  is  proved,  and  If  the  evidence  on  the 
T^hole  agrees  with  and  supports  the  hypothe- 
Bis  which  It  is  adduced  to  prove.  23  O.  J.  52. 
In  State  v.  Prince,  182  N.  C.  788,  108  S.  B. 
830,  on  which  the  defendant  relies,  it  is  said: 

''The  proTlnce  of  the  jury  should  not  be  in- 
vaded in  any  case  and  when  reasonable  minds, 
acting  within  the  limitations  prescribed  by 
the  rules  of  law,  might  reach  different  conclu- 
sions, the  evidence  must  be  submitted  to  the 
jury.  Campbell  v.  Bverhart,  189  N.  C.  516,  52 
S.  B.  201;  Lewis  v.  Steamship  Co.,  132  N.  C. 
004,  44  S.  B.  066;  Wheeler  v.  Schroeder,  4  R. 

1.  883;  Oflhitt  v.  Col.  Exposition,  175  HI.  472, 

51  N.  B.  651;  Day  v.  Railroad,  96  Me.  207, 

52  AtL  771,  90  Am.  St.  Rep.  335;  Catlett  v. 
RaUway,  57  Ark.  461,  21  S.  W.  1062,  38  Am. 
St.  Rep.  254;  Railroad  v.  Stebbing,  62  Md. 
504." 

[3]  Applying  these  principles  to  the  evi- 
dence, we  think  his  honor  properly  submitr 
ted  to  the  Jury  the  question  of  the  defend- 
ant's guilt.  Certainly,  upon  the  state's  evi- 
dence reasonable  minds  might  reach  differ- 
ent conclusions.  There  is  no  error,  and  this 
will  be  certified  to  the  superior  court  of 
Chatham  county. 

No  error. 

(183  N.  C.  76) 
MoDEARMAN    V.    MORRIS.      (NOu    60.) 

(Supreme  Coart  of  North  Carolina.    March  1, 

1922.) 

i.  Customs  anil  usages  €=»2I— Existsnce  of 
custom  requiring  seller  to  insure  goods  for 
buyer's  benefit  while  In  seller's  warehouse 
held  for  Jury. 

In  action  involving  question  as  to  buyer's 
liability  for  tobacco  burned  in  seller's  ware* 
house  after  the  sale  but  before  delivery,  in 
which  buyer  claimed  that  a  custom  or  usage 
required  seller  to  iceep  such  tobacco  insured  for 
benefit  of  buyer  until  buyer  had  a  reasonable 
time  in  which  to  remove  it,  the  existence  of 
such  custom  or  usage  held  a  question  for  the 
jury. 

2.  Trial  ^=9243— ContraiUotery  Instructions 
held  misleading. 

In  action  involving  buyer's  liability  for  to- 
bacco destroyed  by  fire  in  seller's  warehouse, 
in  which  buyer  claimed  that  general  usage  and 
custom  required  seller  to  keep  tobacco  in  his 
warehouse  insured  for  buyer's  benefit  until 
buyer  had  a  reasonable  time  in  which  to  re- 
move tobacco,  instruction  that  seller's  liability 
should  be  tested  by  what  a  pruBent  man  would 
have  done  under  the  circumstances  or  by  the 
duty  of  a  bailee,  and  other  contradictory  in- 
struction that  the  liability  depended  upon  the 
existence  or  nonexistence  of  the  general  rule  or 
custom,  held  misleading. 

3.  Customs  and  usages  ^=»  1 3— teller's  duty  as 
to  Insuring  goods  In  his  warehouse  for  buy- 
er's benefit  before  delivery  dependent  on 
general  custom  and  not  on  due  care. 

If  there  was  a  general  custom  in  the  trade 
requiring  seller  of  tobacco  to  keep  tobacco  in- 


sured for  buyer's  benefit  while  it  remained  in 
seller's  warehouse  until  buyer  should  have  had 
a  reasonable  opportimity  to  remove  it,  the 
seller's  duty  as  to  such  tobacco  did  not  depend 
on  what  a  prudent  man  would  have  done  under 
the  circumstances  or  upon  the  ordinary  duty 
of  a  bailee  but  was  governed  by  such  custom; 
the  custom  having  become  a  part  of  the  eon- 
tract. 

4.  Customs  and  usages  ^s»7— Must  be  reason- 
able. 

A  custom  or  Usage  to  enter  into  and  form  a 
part  of  the  contract  must  be  reasonable. 

5.  Customs   and   usages  ^=9 1 9— Become    part 
of  contract. 

Where  there  is  a  well-known  usage  or  cus- 
tom which  obtains  in  a  given  trade  or  businesa, 
it  is  presumed  that  all  who  are  engaged  in 
such  trade  or  business  contract  with  a  view 
to  such  usage  or  custom,  unless  the  presump- 
tion is  excluded  by  agreement  of  the  parties. 


Appeal  from  Superior  Court,  Nash  Ckmn- 
ty;   Calvert,  Judge. 

Action  by  T.  S.  McDearman  against  Im  C. 
Morris.  From  Judgment  for  plaintiff  giving 
him  insufficient  relief,  he  appeals.    New  trial. 

Civil  action  to  recover  the  sum  of  $636^3, 
due  by  contract,  and  evidenced  by  three 
checks  given  to  the  plaintiff  by  the  defend- 
ant. The  amount  and  correctness  of  the 
plaintiflTs  claim  was  not  denied;  but  the  de- 
fendant set  up,  by  way  of  further  defense,  a 
coimterclaim  in  the  sum  of  $513.73  for  tobac- 
co sold  to  the  plaintiff  and  which  was  de- 
stroyed by  fire  while  on  the  warehouse  floors 
of  the  defendant  Plaintiff  denied  liability 
upon  the  groimd  that  although  the  tobacco 
had  been  bid  off  by  him  at  the  sale  about 
two  hours  prior  to  the  fire,  yet  it  had  not 
heea  actually  delivered  or  removed  and  ac- 
cording to  the  general  custom  or  the  trade, 
then  and  there  prevailing,  it  was  the  duty  of 
the  defendant  to  keep  such  tobacco  insured 
for  the  benefit  of  the  buyers  until  they  had 
had  a  reasonable  time  wittiin  which  to  remove 
the  same.  The  defendant  carried  a  policy  of 
insurance  covering  the  "loose  leaf  tobacco  on 
the  floor  and  empty  hogsheads  owned  or  held 
by  the  assured,  in  trust,  or  on  commission, 
or  on  joint  account  with  others,  or  sold  but 
not  delivered,"  but  contended  that  the  tobac* 
CO  in  question  was  not  included  in  its  terms 
and  denied  the  existence  of  any  such  alleged 
custom  or  its  applicability  to  the  defendant's 
warehouse  in  Spring  Hope.  It  was  further 
contended  by  the  def&idant  that  the  tobacco 
had  been  placed  in  baskets  by  the  plaintiff*s 
agents  and  at  the  time  of  the  fire  was  only 
awaiting  the  arrival  of  a  truck  to  be  carried 
away.  There  was  also  evidence  tending  to 
show  a  local  or  special  custom  prevailing  on 
this  particular  market  which  was  at  vari- 
ance with  the  general  or  established  cus- 
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torn  throughont  tb»  tobacco  belt,  aa  allied 
by  plaintiff. 

Upon  tbe  issnea  thus  Joined,  tbere  waa  a 
verdict  on  the  counterclaim  in  favor  of  tbe 
defendant.  Whereupon  his  honor  rendered 
Judgment  for  the  difference  between  the  re- 
spective amounts,  and  from  said  Judgment 
the  plaintiff  appealed,  assigning  errors. 

Battle  &  Winslow  and  Joseph  B.  Bamsey, 
all  of  Rocky  Mount,  for  appellant 

F.  S.  Spruill,  of  Rocky  Mount,  for  appellee. 

STACY,  J.  (after  stating  the  facts  as  above). 
The  only  questions  presented  for  our  consid- 
eration on  this  appeal  are  those  relating  to 
the  defendant's  alleged  liability  for  failure 
to  carry  insurance  for  the  benefit  and  protec- 
tion of  the  plaintiff  while  the  tobacco,  which 
he  had  purchased,  was  still  on  the  warehouse 
floors  of  the  defendant ;  it  being  alleged  that 
such  was  the  general  usage  and  custpm  under 
the  instant  facts  and  circumstances.  The 
defendant  denied  the  existence  of  any  such 
usage  or  custom  and  contended  that,  regard- 
less of  the  general  rule  throughout  the  tobac- 
co belt,  no  such  understanding  prevailed  in 
the  Spring  Hoi>e  market. 

[1]  Much  of  the  argument  before  us  was 
devoted  to  the  question  as  to  whether,  as  a 
matter  of  law,  title  to  the  tobacco  was  in  the 
plaintiff  at  the  time  of  the  fire;  and  further 
as  to  whether  the  same  had  been  delivered 
in  the  meaning  of  the  clause  in  the  defend- 
ant's insurance  policy,  "sold  but  not  deliv- 
ered." Conceding  that  the  legal  title  had 
passed  to  the  plaintiff  we  apprehend  as  to 
whether  the  tobacco  had  been  delivered  and 
removed,  as  contemplated  by  the  custom  or 
usage,  if  any,  prevailing  in  said  market,  is  a 
question  of  fact  to  be  ascertained  and  deter- 
mined by  the  Jury  under  proper  instructions 
from  the  Court  17  C.  J.  525.  What  was  the 
custom  or  usage,  if  any,  obtaining  here, 
which  is  presumed  to  have  entered  into  and 
become  a  part  of  the  agreement,  or  with  ref- 
erence to  which  the  parties  are  presumed  to 
have  contracted?  This  is  a  question  of  fact, 
and  it  is  not  admitted.  The  Jury  alone  may 
answer  it     17  C.  J.  481. 

[2-4]  His  honor  in  the  beginning  of  his 
charge  instructed  the.  Jury  that  the  defend- 
ant's liability  should  be  tested  by  the  rule  of 
the  prudent  man,  under  the  instant  facts 
and  circumstances,  or  that  he  should  be  held 
to  the  duty  of  a  bailee  (Hanes  v.  Shapiro, 
168  N.  C.  24,  84  S.  E.  33);  and  in  a  subse- 
quent portion  of  his  charge  there  was  an  in- 
struction which  seems  to  have  placed  the 
question  of  liability  upon  the  existence  or 
nonexistence  of  a  general  rule  or  custom,  pre- 
vailing in  said  market,  in  regard  to  the  ware- 
houseman carrying  insurance  for  the  benefit 
of  the  buyers  until  a  reasonable  time  had 
elasped  within  which  they  might  remove 
their    tobacco   from    the   warehouse    floors. 


These  instructions,  placed  as  they  were  in 
opposition  to  each  ather,  we  think,  i^ere  cal- 
culated to  mislead,  and  in  all  probability  did 
mislead,  the  Jury.    State  v.  Falkner,  182  N. 

0.  — ,  108  S.  B.  756.  The  rights  and  duties 
of  the  parties  are  contractual  in  their  nature, 
and  the  usage  or  custom,  if  any,  prevailing 
at  the  time  and  place  in  question,  is  to  be 
considered  as  a  part  of  the  contract,  round- 
ing it  out  and  completing  its  terms.  Oil  Co. 
V.  Bumey,  174  N.  C.  382,  93  S.  B.  912.  This 
is  the  ground  upon  which  the  plaintiff  staked 
his  defense  to  the  counterclaim  as  set  up  by 
the  defendant.  Therefore  what  the  contract 
was  in  its  entirety,  and  as  to  whether  the  de- 
fendant had  discharged  or  breached  his  con- 
tractual obligations,  were  questions  to  be 
measured  by  the  terms  of  the  agreement  it- 
self, and  not  necessarily  by  the  conduct  of 
the  defendant  as  tested  by  the  rule  of  the 
prudent  man,  or  the  duty  of  a  bailee.  It  is 
true  the  custom  or  usage,  which  may  be  held 
to  enter  into  and  form  a  part  of  the  contract, 
must  be  reasonable,  as  this  is  one  of  the 
essential  requisites  of  its  validity;  but  once 
fully  established,  nothing  else  appearing,  it 
becomes  obligatory  and  binding  on  the  par- 
ties. Penland  v.  Ingle,  138  N.  C.  456,  50  S. 
B.  850;   17  C  J.  449  et  seq. 

[6]  Where  there  is  a  well-known  usage  or 
custom  which  obtains  in  a  given  trade  or 
business,  it  Is  presumed  that  all  who  are  en- 
gaged in  said  trade  or  business,  where  it  pre- 
vails, contract  with  a  view  to  such  usage  or 
custom,  unless  the  presumption  is  excluded 
by  agreement  of  the  parties.  Hazard  v.  New 
Bngland  Marine  Ins.  Co.,  8  Pet.  557,  8  L.  Ed. 
1043;  27  R.  C.  L.,  162,  and  cases  cited  in  note. 

For  the  error  as  indicated,  we  think  there 
should  be  a  new  trial;  and  it  is  so  ordered. 

New  triaL 

(183  N.  C.  735) 
STATE  V.  ALSTON.    (No.  84.) 

(Supreme  Court  of  North  Carolina.    March  1, 

1922.) 

1.  Intoxloatfno  liquors  ^=»239(l)— Instruotloa 
that  no  presumptive  or  prima  faole  case  had 
been  made  held  fair  to  defendant. 

In  prosecution  for  having  whisky  in  pos- 
session for  purpose  of  sale,  and  for  receiv- 
ing more  than  a  quart  of  it  within  15  consecu- 
tive days,  where  defendant  had  been  found  with 
a  jug  containing  two  quarts  of  whisky,  a  charge 
that  it  was  no  prima  fade  case  of  guilt,  and 
that  the  jury  must  not  consider  the  case  in  such 
a  way,  but  to  decide  from  the  evidence  alone, 
and  beyond  a  reasonable  doubt,  as  to  whether 
defendant  was  guilty,  was  fair  to  the  defendant, 
and  more  favorable  than  necessary. 

2.  Criminal  law  €=»!  1 75— Conviction  will  be 
sustained  If  valU  under  any  count  In  the  In- 
diotment 

In  prosecution  on  an  indictment  in  two 
counts  for  having  whisky  in  defendant's  posses- 
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Bion  for  the  parpose  of  sale,  and  for  receiyixiff 
more  than  a  quart  of  it  within  15  consecntiye 
days,  a  conviction  valid  as  to  either  count  is 
sufScient  in  law  to  sustain  judgment  against  de- 
fendant. 

3.  Intoxloatlag  liquors  ^s»238  (4)— Refusal  of 
nonsuit  held  proper. 

In  prosecution  for  having  whisky  in  de- 
fendant's posses6i<»i  for  the  purpose  of  sale, 
and  for  receiving  more  than  a  quart  of  it 
within  15  consecutive  days,  where  defendant 
was  found  with  a  half  gallon  jug  full  of  whisky, 
and  some  more  whisky  in  another  jug,  a  refusal 
of  a  noDBuit  was  proper. 

Appeal  from  Superior  Ck)art,  Chatham 
County;   Cranmer,  Judge. 

Will  Alston  was  conyicted  of  having  whis* 
ky  in  his  possession  for  the  purpose  of  sale, 
and  of  receiving  more  than  a  quart  of  It 
within  15  consecutive  days,  and  he  appeals. 
No  error. 

The  defendant  wan  indicted,  under  the 
statute,  in  two  separate  counts,  in  that  he 
had  whisky  in  his  possession  for  the  purpose 
of  sale,  and  that  he  received  more  than  a 
quart  of  it  within  15  consecutive  days. 

John  Burns  testified  for  the  state:  That 
he  was  a  special  deputy  in  Chatham  county, 
and  on  the  18th  day  of  March,  1921,  he  went 
to  the  home  of  the  defendant  and  searched 
his  house  and  his  barn.  He  searched  the 
house  first,  and  found  one  one-half  gallon 
jug  empty,  which  had  had  whisky  in  it; 
tlien  searched  the  bam,  and  found  a  jug 
that  had  some  whisky  in  it  He  arrested 
the  defendant,  and  carried  him  to  the  de- 
fendant's father's  home,  and  delivered  him 
to  Sheriff  Blair.  He  went  back  to  the  de- 
fendant's bam,  made  another  search,  and 
found  a  one-half  gallon  jug  full  of  whisky. 
That  he  took  this  whisky  and  carried  it  to 
Pittfarboro  with  the  defendant.  That  the  wit- 
ness asked  the  defendant  to  whom  the  whis- 
ky belonged,  and  he  said  that  it  did  not  be- 
long to  him.  The  total  amount  of  whisky 
seized  was  less  than  one  gallon.  When  the 
oflicer  found  the  first  jug  the  defendant  was 
in  his  barn,  and  had  the  jug  in  his  bands 
in  the  act  of  setting  it  down,  when  the  wit- 
ness walked  in  the  barn  door.  The  whhsky 
was  measured  at  the  preliminary  hearing, 
and  less  than  one  gallon  was  found. 

The  state  rested,  and  defendant  moved  for 
judgment  as  of  nonsuit  Motion  overruled. 
Defendant  was  convicted  by  a  general  ver- 
dict of  guilty,  and  appealed. 

Long  &  Bell  and  Wade  Barber,  all  of  Pitts- 
boro,  for  appellant 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Qen.,  for  the  State. 

WALKER,  J.  [1]  The  defendant  requested 
that  several  instructions  submitted  by  him 
be  given  to  the  jury:  First  that  there  was 
no  evidence  that  he  had  the  whisky  in  his 


possession  for  the  purpose  of  sale;  sec- 
ond, that  there  is  no  presumption  of  tbat 
fact  and  that  the  law  presumes  that  the  de^ 
fendant  acquired  possession  of  the  whisky 
lawfully;  and,  third,  that  the  possession  by 
him  of  more  than  one  quart  of  whisky  was 
not  prima  facie  evidence  that  he  had  receiv- 
ed more  than  one  quart  during  any  15  con- 
secutive days,  nor  is  there  any  presumption 
raised  that  he  received  more  than  one  quart 
oftener  than  15  consecutive  days,  nor  that 
he  received  more  than  one  quart  at  any  one 
time. 

[2]  The  court,  in  responding  to  these  pray- 
ers, stated  distinctly  to  the  jury,  and  in  lan- 
guage which  could  not  have  been  misundei^ 
stood  by  them,  that  no  prima  facie  or  pre- 
sumptive case  had  been  made  against  the 
defendant,  but  submitted  the  evidence  to  the 
jury,  under  proper  instructions  as  to  the 
law,  to  find  as  an  open  question  of  fact 
whether  *tbe  defendant  was  guilty.  The 
charge  was  entirely  fair  to  the  defendant, 
and  even  more  favorable  to  him  than  was 
necessary,  or  required  by  the  law  that  it 
should  be.  The  defendant  was  indicted  in 
more  than  one  count,  and,  if  the  conviction 
was  valid  as  to  any  one  of  the  counts,  this 
is  sufiicient  in  law  to  sustain  the  judgment. 
It  was  so  held  in  State  v.  Coleman,  178  N.  C. 
757,  101  S.  E.  261,  where  the  indictment 
charged:  (1)  Possession  of  liquor  with  thi) 
purpose  of  sale ;  (2)  receipt  of  more  than  one 
quart  at  a  time;  (3)  receipt  of  more  than 
one  quart  at  a  time  iu  a  single  package; 
(4)  transportation  of  the  liquor.  The  court 
by  Justice  Allen,  there  held: 

"The  third  exception  is  to  the  failure  to 
fully  explain  the  law  to  the  jury,  but  there 
was  no  legal  principle  involved  beyond  the  doc- 
trine of  reasonable  doubt  which  was  correct- 
ly stated,  except  as  bearing  on  the  first  count 
upon  which  the  defendant  was  acquitted,  and 
the  fourth.  On  the  second  and  third  counts 
the  controversy  was  one  of  fact  as  to  whether 
the  liquor  was  received  by  the  defendant  or 
Scott  We  do  not  approve  the  charge  on  the 
fourth  count  •  •  *  This  does  not  how- 
ever, entitle  the  defendant  to  a  new  trial, 
because  there  are  two  good  counts  as  to  which 
there  is  no  error,  and  'it  is  well  settled  in  this 
state  that  where  there  is  more  than  one  count 
in  the  indictment,  and  there  is  a  general  ver- 
dict, this  is  a  verdict  of  guilty  on  each  count, 
and  if  there  is  a  defect  as  to  one  or  more 
counts  by  reason  of  any  defect  therein,  or  er- 
roneous charge  as  to  said  count,  or  lack  of 
evidence,  the  verdict  will  be  imputed  to  the  sec- 
ond count  in  the  indictment  as  to  which  there 
was  no  erroneous  instruction,  and  upon  which 
evidence  is  offered*  "—citing  State  v.  Toole,  lOG 
N.  O.  736,  11  S.  B.  168,  where  as  said  by  the 
court  "the  authorities  to  that  effect  which 
are  numerous,  are  collected." 

See,  also.  State  v.  Holder,  138  N.  a  711. 
45  S.  E.  862. 

There  certainly  was  some  evidence  here 
that  the  defendant  had  received  the  liquor, 
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or  a  part  of  It,  conslstlag  of  more  than  one 
quart,  at  the  same  time,  in  one  container, 
or  package.  He  was  foond  with  one  jug 
containing  two  quarts,  which  he  could  not 
well  liave  had  in  his  possession  unless  he 
bad  received  it  somewhere  or  from  some^ 
body.  There  was  nothing  but  a  simple 
question  of  fact  upon  the  testimony,  which 
was  brief,  whether  the  defendant  had  re- 
ceived more  than  oae  quart  within  the  pe- 
riod of  time  fixed  by  the  statute.  The  court 
gave  the  defendant  the  full  benefit  of  the 
presumption  of  innocence,  and  the  doctrine 
of  reasonable  doubt,  and  no  fault  can  be 
found  with  the  charge  in  this  respect,  and 
in  all  other  particulars,  it  complied  fully 
with  the  principles  stated  in  State  v.  Bar- 
rett, 138  N.  C.  630,  50  S.  B.  506,  1  L.  R.  A. 
(N.  S.)  626;  State  v.  Wilkerson,  164  N.  O. 
437,  79  S.  E.  888 ;  State  v.  Helms,  181  N.  C. 
566.  107  S.  E.  228.  The  presiding  Judge 
clearly  and  emphatically  charged  the  Jury 
that  there  was  no  prima  facie  case  of  guilt 
in  respect  to  any  of  the  crimes  charged  in 
the  indictment,  and  that  they  must  not  con- 
sider tlie  case  In  any  such  way,  but  decide 
upon  the  evidence  alone  and  beyond  a  rea- 
sonable doubt  as  to  the  guilt  of  the  defend- 
ant The  secrecy  with  which  the  liquor 
was  kept,  and  the  concealment  of  at  least 
a  part  of  it — that  is  the  two  quarts  and 
the  denial  of  its  ownership  must  have  im- 
pressed the  jury  with  the  belief  that  the 
defendant  was  not  engaged  in  a  lawful  traf- 
fic or  pursuit,  but  was  violating  the  statute, 
and  we  are  unable  to  say  that  this  infer- 
ence was  not  reasonable  and  warranted. 

There  is  no  similarity  between  State  v. 
Helms,  181  N.  C.  566,  107  S.  E.  228,  and  this 
case,  as  here  Judge  Cranmer  expressly  cau- 
tioned the  jury  that  no  prima  facie  case,  in 
any  respect,  had  been  made  by  the  state. 

[3]  The  motion  for  a  nonsuit  was  proper- 
ly overruled. 

After  a  careful  examination  of  the  case 
and  the  record,  no  error  has  been  found 
therein. 

No  error. 
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street  improvements  of  the  property  and  the 
franchise  of  railroads  and  making  such  assess- 
ment a  lien  on  the  real  estate,  a  city  had  the 
right  to  assess  the  franchise  and  the  abutting 
property  of  a  railroad  for  street  improvement 
purposes. 

2.  Municipal  corporations  ^s»408(l)— Issuanoe 
of  bonils  for  street  improvements  under  spe- 
olal  act  held  not  to  preclude  assessment  of 
abutting  property  under  general  act. 

Though  city  had  issued  and  sold  bonds  for 
street  improvement  purposes  under  Priv.  Laws 
1913,  c.  202,  it  could  make  assessments  against 
abutting  property  of  railroad,  under  O.  S.  §S 
2708,  2704,  providing  for  assessment  against 
abutting  owners  and  providing  that  such  stat- 
ute should  not  affect  proceedings  under  any 
special  or  local  law  authorizing  street  improve- 
ments or  the  raising  of  funds  therefor,  and 
"shall  be  deemed  to  be  additional  and  inde- 
pendent legislation  for  such  purposes  and  to 
provide  an  alternative  method  of  procedure  for 
such  purposes,"  notwithstanding  enactment  of 
Priv.  Laws  1915,  c.  319,  validating  proceedings 
under  such  act  of  1913. 


(183  N.  C.  14) 

CITY  OF   KINSTON  v.  ATLANTIC  &,  N.  C. 
R.  CO.  et  al.    (No.  218.) 

(Supreme  Court  of  North  Carolina.    Feb.  22, 

1922.) 

I.  Municipal  corporations  ^=s>425(\)  —  City 
can  assess  franchise  and  property  of  railroad 
for  street  Improvement  purpose  and  make 
assessment  a  lien. 

Under  Priv.  Laws  1906.  c.  338,  {  9,  and 
Priv.  Laws  1913,  c.  202,  authorizing  city  to 
make  street  improvements  and  assess  abutting 
owners  and  making  such  assessment  a  lien  on 
the  real  estate,  and  Priv.  Laws  1915,  c.  319, 
validating  proceedings  thereunder,  and  under 
C.  S.  |§  2703,  2701,  authorizing  assessment  for 


3.  Municipal  corporations  <@=»867  (2)— Upkeep 
and  repair  of  streets,  sidewalks,  etc.,  a  "nec- 
essary municipal  expense." 

The  upkeep  or  repairs  of  streets,  side- 
walks, etc.,  is  a  ''necessary  municipal  expense" 
and  requires  no  popular  vote  in  the  absence  of 
a  statute  requiring  such  vote. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Neces- 
sary Expenses.] 

4.  Railroads  <&s>l34(4)— Lessee  held  primarily 
liable  for  assessment  for  street  Improvement. 

Where  railroad  lease  for  term  of  91  years 
and  4  months  required  lessee  to  pay  "all  taxes 
imposed**  upon  the  leased  property  or  the  fran- 
chise, by  the  state,  "or  any  coynty,  city,  town, 
or  township,'*  the  claim  for  amount  of  assess- 
ment for  street  improvement  purposes  against 
the  abutting  property  of  the  railroad  was  prop- 
erly adjudged  against  both  lessor  and  lessee, 
but  the  primary  liability  between  the  two  was 
on  the  lessee. 

5.  Municipal  corporations  ^=s>5 1 9(1)— Assess- 
ment against  abutting  property  of  railroad 
for  street  Improvement  a  lien,  though  prop- 
erty is  being  used  by  railroad  as  a  public  car- 
rier. 

Under  Priv.  Laws  '1905,  c.  338,  §  9,  and 
under  Priv.  Laws  1913,  c.  202,  authorizing  dty 
to  make  street  improvements  and  assess  abut- 
ting owners  and  make  such  assessment  a  lien 
on  the  real  estate,  Priv.  Laws  1915,  c.  319,  val- 
idating proceedings  thereunder,  and  C.  S.  §| 
2703,  2704,  2713,  2717,  3402,  3463,  a  city  as- 
sessing the  franchise  and  the  abutting  property 
of  a  railroad  for  street  improvement  purposes 
had  the  right  to  make  such  assessment  a  lien 
on  the  property,  even  .though  property  was 
being  used  by  railroad  in  its  business  as  com- 
mon carrier  and  though  the  foreclosure  and 
sale  of  the  property  would  interfere  with  the 
operation  of  the  road. 

Appeal  from  Superior  Court,  Lenoir 
County;  W.  M.  Bond,  Judge. 


^s»]for  otlier  oases  see  same  topic  and  KBT-NUMBSR  In  all  Key-Numbered  Digests  and  Indexes 
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Action  by  the  Olty  of  Klnston  against  the 
Atlantic  &  North  Carolina  Railroad  Com- 
pany and  another.  From  Judgment,  both 
plaintiff  and  defendants  appeal.  Error. 
Certified,  with  directions  for  entry  of  proper 
Judgment 

Civil  action  heard  on  case  agreed  before 
his  honor,  W.  M.  Bond,  Judge,  at  term  1921 
superior  court  of  Lenoir  county. 

From  the  facts  presented,  it  appears  that 
the  Atlantic  &  North  Carolina  Railroad  is  a 
corporation  owning  a  railroad  franchise  and 
property,  etc.,  which  extends  through  the 
city  ot  Klnston,  and  the  codefendant  is  in 
possession  of  and  operating  the  same  under 
a  lea  be  of  91  years  and  4  months  from  and 
after  September  1,  1904,  same  having  been 
made  by  the  Atlantic  &  North  Carolina  Rail- 
road to  one  Ilowland  and  acquired  and  held 
by  the  Norfolk  Southern  Railroad.  That 
several  of  the  streets  of  plaintiff  cross  the 
roads  and  tracks  of  these  companies  at  right 
angles  and  somewhat  less,  and  that  the  said 
dty  claiming  to  act  under  proper  statu- 
tory authority  had  entered  in  extensive  im- 
provements of  said  streets  paving,  etc.,  and 
have  a5-j5cssed  a  proportionate  part  of  the 
cost  against  the  defendants  as  abutting  own- 
ers, and  the  action  is  .to  collect  said  amount 
from  said  companies  by  foreclosure  of  the 
alleged  lien  on  the  franchise  and  property  of 
the  companies  and  a  Judicial  sale  of  same. 
Thej-e  was  denial  of  liability  by  both  defend- 
ants and  a  question  presented  also  of  pri- 
mary and  secondary  liability  of  the  two 
companies  in  case  collection  of  said  assess- 
ment should  be  successfully  enforced. 

Upon  the  case  submitted  the  court  entered 
the  following  Judgment; 

This  case  coining  on  to  be  heard  upon  the 
facts  agreed  and  contentions  of  the  parties 
signed  by  counsel  and  filed  with  the  record, 
upon  consideration  of  said  facts  agreed  and  the 
contention  of  the  parties,  and  after  hearing  ar- 
gument of  counsel: 

It  is  now  considered,  ordered,  and  adjudged 
that  the  said  assessments  and  each  of  them 
which  were  levied  under  chapter  202,  Private 
Laws  of  1913,  were  dul^  and  legally  levied  and 
constitute  a  lien  upon  the  property  of  the  de- 
fendants as  is  contemplated  in  and  by  chapter 
202  of  the  Private  Laws  of  1913,  but  that  such 
lien  is  subject  to  the  right,  privilege,  and  ease- 
ment of  the  defendants  and  their  successors 
as  common  carriers  to  continue  to  use  the  said 
property  for  rights  of  way  purposes  and  for  all 
other  rights  and  purposes  requisite  and  needful 
to  the  defendants  and  each  of  them  in  the  per- 
formance of  their  duties  as  common  carriers, 
embracing  within  this  exemption  from  lien  the 
depots,  freight  and  passenger,  of  the  defend- 
ants, and  all  equipment  and  property  of  every 
kind  incident  to  and  necessary  to  the  perform- 
ance of  their  duties  and  carrying  on  of  the 
business  of  common  carrier. 

It  is  further  ordered,  considered,  and  ad- 
Judged  that  the  assessments  and  each  of  them 
which    were   levied   under   chapter   56   of  the 


Public  Laws  of  1915  were  duly  and  legally 
levied  and  constitute  a  lien  upon  the  property 
of  the  defendants  as  is  contemplated  in  and 
by  chapter  56  of  the  Public  Laws  of  1915,  but 
that  such  lien  is  subject  to  the  right,  privilege, 
and  easement  of  the  defendants  and  their  suc- 
cessors as  common  carriers  to  continue  to  use 
the  said  property  for  rights  of  way  purposes 
and  for  all  other  rights  and  purposes  requi- 
site and  needful  to  the  defendants  and  ea<^ 
of  them  in  the  performance  of  their  duties  be 
common  carriers,  embracing  within  this  ex- 
emption from  lien  the  depots,  freight  and  pas- 
senger, of  the  defendants  and  all  equipment 
and  property  of  every  kind  incident  to  and  nec- 
essary to  the  performance  of  their  duties  and 
carrying  on  of  the  business  of  common  carriers ; 
provided,  that  the  triangular  lot  of  land  lying 
between  the  right  of  way  of  the  defendant  At- 
lantic &  North  Carolina  Railroad  Company  and 
the  Atlantic  Coast  Line  Railroad  Company  and 
on  the  south  side  of  Caswell  street  with  a 
frontage  of  321.9  feet,  shall  not  be  subject  to 
the  exemption  from  lien  as  hereinbefore  pro- 
vided. 

It  is  further  ordered  and  adjudged  that  the 
costs  of  the  proceeding  be  paid  by  the  defend- 
ants. 

Both  plaintiff  and  defendants  appealed, 
assigning  errors. 

Dawson,  Manning  &  Wallace,  of  Kinston. 
for  plaintiff. 

W.  F.  Evans,  of  Raleigh,  for  defendant 
Atlantic  &  N.  C.  R.  Co. 

House  &  Rouse,  of  Klnston,  for  defendant 
Norfolk  Southern  R,  Co. 

Defendants'  Appeal. 

HOKE,  J.  [11  As  the  court  understands,  . 
it  is  not  contended  by  appellant  that  the  as- 
sessments in  this  instance  are  irregular  as  a 
matter  of  form,  nor  that  the  amount  is  ex- 
cessive, but  defendants  object  to  tlie  validity 
of  the  claim  on  the  ground  of  lack  of  power 
in  the  city,  statutory  or  otherwise,  to  make 
any  assessments  of  this  kind  against  defend- 
ant companies:  First,  because  railroad  com- 
panies do  not  come  within  the  principle  per- 
mitting assessments  for  local  improvements 
against  abutting  owners.  There  is  strong  di- 
versity of  opinion  on  this  question,  but  the 
decisions  in  this  state — and  tliey  are  in  ac- 
cord, we  think,  with  the  better  considered 
cases  elsewhere  on  the  subject — are  in  favor 
of  upholding  such  assessments  in  proper  in- 
stances and  where  proper  legislative  author- 
ity therefor  is  shown.  Durham  v.  Public 
Service  Co.,  109  S.  E.  40,  at  the  presenT  term : 
New  Bern  v.  A.  &  N.  C.  R.  R.  Co.,  159  N.  C. 
5-12,  75  S.  R  807 ;  Commissioners  of  Chatham 
County  V.  S.  A.  L.  R.  R.  Co.,  133  N.  C.  216, 
45  S.  E.  506;  Cicero  v.  City  of  Chicago,  176 
111.  501,  52  N.  E.  866;  Northern  Pacific  Ry. 
Co.  V.  Seattle,  46  Wash.  674,  91  Pac.  244,  12 
L.  R.  A.  (N.  S.)  121,  123  Am.  St.  Rep.  955; 
Sheley  v.  Detroit,  45  Mich.  431,  8  N.  W.  52 ; 
L.  &  N.  R.  R.  Co.  V.  Barber  Asphalt  €o.,  197 
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U.  S.  430,  25  Sup.  Ct.  4G6,  49  L.  Ed.  819 ; 
Northern  Indiana  R.  R.  Co.  v.  Connelly,  10 
Ohio  St.  159.  And  tfiese  and  other  decisions 
on  the  subject  here  and  elsewhere  are  to  the 
effect  further,  both  as  to  railroads  and  oth- 
er abutting  owners,  that  the  legislative  dec- 
laration on  the  subject  Is  conclusive  as  to 
necessity  and  benefit  of  the  proposed  im- 
provements, and  in  applying  the  principle 
and  estimating  the  amount  as  against  the 
owners,  individual  or  corporate,  the  court 
may  interfere  only  in  case  of  palpable  and 
gross  abuse.  Felmet  v.  Canton,  177  N.  C.  52, 
1)7  S.  E.  728:  Justice  v.  Asheville,  161  N.  C. 
G2,  76  S.  E.  822 ;  Tarboro  v.  Staton,  156  N.  0. 
504r-509,  72  S.  B.  577;  Milwaukee,  etc.,  Ry. 
V.  Wisconsin,  252  U.  S.  100,  40  Sup.  Ct.  306, 
e4  L.  Ed.  476,  10  A.  L.  R.  892 ;  French  v. 
Barber  Asphalt  Co.,  181  U.  S.  324,  21  Sup. 
Ct.  625,  45  L.  Ed.  879.  And  in  the  present 
case,  as  stated,  ther^  is  no  claim  of  abuse  or 
oppression  as  to  the  amount  assessed  against 
t*he  defendants  or  their  property. 

Defendants  except  further  that  there  is  an 
entire  lack  of  statutory  authority  for  mak- 
ing the  assessments  which  the  action  seeks 
to  enforce.  The  facts  show  that  a  part  of  the 
assessments  against  defendants  were  for  im- 
provements made  under  a  statute  applicable 
to  the  city  of  Kinston.  Private  Laws  1913,  c. 
202.  In  that  statute  the  dty  was  authoriz- 
ed, on  approval  by  popular  vote  provided 
for  in  the  act,  to  issue  coupon  bonds  to  the 
amount  of  $100,000  in  order  to  provide  funds 
to  pave  generally  and  to  improve  the  streets, 
to  enlarge  and  extend  its  waterworks  and 
sewerage  system,  to  enlarge  and  better  equip 
its  electric  light  plant,  install  a  fire  alarm, 
etc.  The  act  further  authorizes  the  mayor  or 
council  to  pave  and  macadamize  streets  and 
sidewalks,  and  assess  the  amount,  not  to 
exceed  one-third  cost;  against  abutting  own- 
ers of  real  estate  on  either  side  of  the  street 
according  to  frontage,  and  that  such  assess- 
ment shall  be  a  lien  on  said  real  estate  pay- 
able in  equal  installments.  It  is  further 
provided  that  the  right  to  pave  and  improve 
and  assess  abutting  owners  is  extended  to 
and  includes  all  the  streets  of  the  city  of 
Kinston,  and  the  municipal  government  is 
further  vested  with  all  the  powers  conferred 
upon  the  city  government  by  chapter  338, 
Private  Laws  1905,  in  reference  to  assessing 
owners  and  collecting  same.  Referring  to 
the  act  of  1905,  so  incorporated,  we  find  in 
section  9  that  the  assessment  is  declared  a 
lien  on  the  property  of  abutting  owners,  pay- 
able in  equal  Installments;  that,  on  failure 
to  pay  either,  the  entire  amount  shall  be- 
come due  and  enforceable  against  the  prop- 
erty on  which  lien  is  declared  by  suit  in  su- 
perior court  at  the  instance  of  the  city.  In 
reference  to  this  matter,  the  case  agreed 
states  further  that  pursuant  to  this  chapter 
an  election  was  held,  the  bond  issue  author- 
ized, the  bonds  sold,  and  the  money  expend- 


ed on  the  designated  subjects,  and,  there  not 
being  sufficient  amount  to  pay  for  the  as- 
sessments made,  the  municipal  authorities 
without  an  election  made  an  additional  is- 
sue of  bonds  for  $50,000  which  were  sold 
and  proceeds  applied  to  payment  of  these 
improvements,  for  which  a  part  of  present 
clahu  is  made.  It  further  appears  that  the 
Legislature  1915,  Private  Laws,  chapter  319, 
passed  an  act  validating  any  and  all  pro- 
ceedings relative  to  issue  and  sale  of  the 
$100,000,  w^hich  had  been  made  and  expend- 
ed under  the  former  statute.  The  claim  for 
Improvements  under  the  statute,  to  our 
minds,  is  put  beyond  question  by  a  further 
finding  that  defendant  companies  by  virtue 
of  a  deed  from  the  original  owner  have  the 
title  in  fee  for  the  land  on  which  their  rail- 
road lies  in  the  city  of  Kinston  and  covering 
all  the  right  of  way  except  an  inconsiderable 
portion  of  the  amount,  probably  at  one  of 
the  crossings,  and  this  undoubtedly  consti- 
tuted defendants  the  owners  for  all  purposes 
of  all  lands  covered  by  the  right  of  way,  in- 
cluding that  part  of  it  abutting  on  either 
side  of  these  Intersecting  streets. 

In   Northern   Pacific   Railroad   v.   Seattle, 
supra.  It  was  held  among  other  things: 


ur 


'That  abutting  property  cannot  be  released 
from  the  burdens  of  an  assessment  simply  be- 
cause the  owner  had  seen  fit  to  devote  it  to  a 
use  which  may  not  be  benefited  by  the  local 
improvement.'* 

And  in  reference  to  the  claims  for  im- 
provements made  and  assessed  under  the 
general  municipal  act  of  1915,  appearing  in 
C.  S.  c.  56,  art.  9,  §  2703  et  seq.  This  statute 
gives  in  explicit  terms  autliority  to  munici- 
pal governments  to  assess  abutting  owners 
for  street  improvements,  especially  referring 
to  railroads,  providing  that  such  claims  shall 
constitute  a  lien  on  the  property  and  fran- 
chise of  the  company,  etc.  The  public  acts 
contain  also  provisions  as  follows: 

C.  S.  $  2704.  *'Thi8  article  shaU  apply  to  aU 
municipalities.  It  shall  not,  however,  repeal 
any  special  or  local  law  or  affect  any  proceed- 
ings under  any  special  or  local  law  for  the  mak- 
ing of  street,  sidewalk  or  other  improvements 
hereby  authorized,  or  for  the  raising  of  funds 
therefor,  but  shall  be  deemed  to  be  additional 
and  independent  legislation  for  such  purposes 
and  to  provide  an  alternative  method  of  pro- 
cedure for  such  purposes,  and  to  be  a  complete 
act,  not  subject  to  any  limitation  or  restric- 
tion contained  in  any  other  public  or  private 
law  or  laws,  except  as  herein  otherwise  pro- 
vided." 

Tliere  is  no  question  presented  in  this  suit 
as  to  the  validity  of  the  $100,000  bond  issue 
or  of  the  $50,000  additional  sold  by  the  city 
authorities,  or  any  other  issue.  The  claim 
Is  for  assessmeiits  against  abutting  owners 
for  their  proportionate  part  of  the  amount 
for  work  that  has  been  completed,  and  a  pe- 
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rusal  of  the  statutes  shows  that  ample  legis- 
latiye  authority  existed  for  such  a  procedure. 

[2]  It  is  contended  for  the  appellants  that 
the  public  act  affords  no  authority  for  the 
assessment  because  of  the  existence  of  the 
private  act  referred  to,  chapter  202,  Laws  of 
1913,  and  we  are  cited  to  Bramham  v.  Dur- 
ham, 171  N.  O.  196, 88  S.  E.  347,  as  authority 
for  this  position.  That  was  a  case  involviuK 
the  validity  of  a  bond  issue,  and  it  appeared 
that  the  public  act  passed  in  1915  authorized 
a  bond  issue  without  the  approval  of  a  pop- 
ular vote.  At  the  same  session  (1915)  the 
Legislature  passed  a  special  act  by  which 
the  city  of  Durham  was  authorized.  If  the 
measure  was  approved  by  popular  vote,  to 
make  a  bond  issue  of  $300,000  to  construct, 
pave,  and  improve  the  streets  and  sidewalks 
of  the  city  of  Durham.  The  city  authorities 
undertook  to  Issue  bonds  for  the  purpose  in- 
dicated without  approval  of  the  voters  as 
the  private  act  required  and  the  proposed 
measure  was  enjoined.  It  will  be  noted  that 
both  acts  were  in  force  and  effect  and  it  was 
clear  that  the  bond  issue  permitted  Durham 
only  after  a  vote  was  intended  to  provide  for 
the  entire  work  then  contemplated,  that  it 
contained  a  clause  repealing  any  and  all 
laws  inconsistent  with  its  provisions,  and  the 
court  held  that  the  private  act  being  still  in 
force  and  requiring  a  popular  vote  was  in- 
consistent with  the  proposed  issue  without 
such  vote  and  by  correct  construction  it  had 
the  effect  of  exempting  the  city  of  Durham 
from  the  public  statute,  assuredly  so  while 
the  private  act  was  in  force  and  intended  to 
cover,  for  the  present  at  least,  the  entire 
subject  But  not  so  here — ^where  the  bonds 
authorized  by  the  private  statute  had  been 
voted  on,  the  measure  approved,  and  the 
bonds  issued  and  sold — there  was  nothing 
therefore  in  the  private  act  that  interfered 
or  was  intended  to  interfere  with  the  power 
to  proceed  under  the  public  statute  and  to 
give  full  force  and  effect  to  the  clause  in  sec- 
tion 2704  that  the  public  act  shall  be  deemed 
additional  and  Independent  legislation  for 
the  purpose  indicated,  and  shall  provide  an 
alternative  measure  for  such  purposes,  etc." 
The  case  presented  is  substantially  similar 
to  that  of  Fawcett  v.  Town  of  Mt  Airy,  134 
N.  C.  125,  45  S.  E.  1029,  63  L.  B.  A.  870,  101 
Am.  St  Rep.  825.  There  the  commissioners 
who  had  made  and  expended  a  bond  issue 
under  a  private  law  were  upheld  in  provid- 
ing for  additional  funds  under  the  general 
powers  conferred  upon  them. 

[3]  See,  also,  the  interpretation  of  this  case 
appearing  in  Ellison  v.  Wllliamston,  152  N. 
C.  147,  67  S.  B.  255,  where  the  court  in  de- 
livering the  opinion  said: 

"In  Faucett's  Case,  supra,  the  commissioners 
of  Mt  Airy  had  been  empowered  to  submit  to 
the  voters  a  proposition  to  issue  bonds  to  the 
amount  of  $50,000  for  the  purpose  of  *procur- 
ing  for  the  town  a  system  of  waterworks  and 


installing  an  electric  plant  to  famish  the  town 
with  water  and  light'  The  election  was  held. 
the  measure  approved,  and  the  bonds  issoed 
and  sold.  It  was  subsequently  disclosed  that 
the  bonds  issued  pursuant  to  this  election  were 
not  sufficient  for  the  purpose,  and  the  commis- 
sioners, acting  under  the  general  authority 
vested  in  them  by  the  law,  issued  bonds  for  the 
remainder  of  the  cost. 

''There,  as  stated,  the  measure  had  been  ap- 
proved, and  bond  issue  for  the  amouut  had  been 
issued  and  disposed  of.  The  force  and  effect 
of  the  act  was  at  an  end,  and  the  statute  hav- 
ing fixed  no  limit  on  the  amount,  as  in  Burgin 
V.  Smith,  151  N.  C.  .561,  it  was  held  that  the 
question  as  to  residue  of  the  required  expendi- 
ture was  an  open  proposition  to  be  dealt  with 
by  the  municipality  under  its  general  power  to 
provide  for  the  necessary  expenses  of  the 
town." 

It  is  fully  understood  and  has  been  repeat- 
edly held  that  the  upkeep  or  repairs  of 
streets,  sidewalks,  etc.,  is  to  be  regarded  an 
a  necessary  municipal  expense  and  requires 
no  popular  vote  unless  some  law  directly 
bearing  on  the  subject  may  direct  that  such 
a  vote  be  taken.  See  Hargrave  v.  Conamis- 
sloners,  168  N.  G.  626,  &l  S.  E.  1044;  and 
case  cited,  and  the  provisions  of  the  prlvato 
statute,  chapter  202,  Private  Laws  1913, 
having  been  fully  complied  with,  we  see 
nothing  in  the  facts  as  presented  why  the 
Indebtedness  Incurred  by  the  municipal  au- 
thorities of  Kinston  does  not  constitute,  in 
every  way,  a  valid  obligation  of  the  city. 
The  position  is  in  no  way  affected  by  the  Pri- 
vate Laws  of  1915  purporting  to  ratify  the 
acts  of  the  municipal  authorities  in  refer- 
ence to  the  bond  issue  under  the  Private  Acts 
of  1913,  Chapter  202.  The  statute  of  1915 
was  evidently  passed  at  the  Instance  of  the 
holders  or  proposed  purchaser  of  the  bonds, 
merely  In  order  to  cure  apprehended  defects 
of  procedure,  and  thus  make  the  bonds  a 
more  safe  and  desirable  Investment.  No  such 
defects,  real  or  supposed,  are  set  forth  in  the 
record,  and  in  our  minds  this  statute  has  no 
bearing  on  any  question  presented. 

[4]  In  the  appeal  of  defendants  the  ques- 
tion is  also  raised  and  duly  presented  as  to 
which  of  the  defendants  is  primarily  liable 
for  these  assessments  in  case  liability  is  es- 
tablished. As  heretofore  stated,  this  de- 
pends <m  the  proper  construction  of  the 
lease  of  the  Atlantic  &  North  Carolina  Rail- 
road to  the  Howland  Improvement  Company, 
and  under  which  the  Norfolk  Southern  con- 
trols and  Is  now  operating  the  lessor's  road. 
We  do  not  find  the  exact  date  or  duration  of 
this  lease  In  the  record,  except  that  It  is  a 
lease  of  extended  duration.  Being  a  matter 
of  very  great  interest,  however,  and  affect- 
ing an  important  piece  of  state  property,  and 
having  been  fully  presented  to  the  court  in 
several  suits  where  questions  concerning  it 
were  involved,  we  feel  justified  in  giving  the 
date  and  duration,  as  stated,  for  91  years 


N.  a)  CITY  OF  EIXSTON  y.  ATLANTIC  A  N.  C.  B.  00.  649 

(110  S.B.) 

and  4  monthd  from  September  1,  1901.    See  i  closure   and  sale  as  against   the  defendant 


copy  In  Atlantic  &  N.  0.  IL  R.  v.  R.  R.,  147 
N.  O.  372,  61  S.  B.  186,  23  L.  R.  A.  (N.  S.) 
223,  125  Am.  St  Rep.  550,  15  Ann.  Gas.  3G3. 
The  clause  of  this  lease  more  directly  per- 
tinent is  in  terms  as  follows: 

"And  the  said  lessee  does  further  covenant  to 
and  with  the  said  lessor  that  it  shall  pay,  in 
addition  to  the  rental  reserved  as  aforesaid, 
and  as  a  part  of  the  rent  to  be  paid  for  the 
property  herein  described,  all  taxes  imposed 
npon  the  said  leased  property  or  upon  the 
franchise  of  the  said  Atlantic  &  North  Caro- 
lina Railroad,  or  its  income  whether  by  the 
state  of  North  Carolina  or  any  county,  city, 
town  or  township  {Hereof,  or  by  the  United 
States,  all  such  taxes  shall  be  paid  by  the  les- 
see so  as  to  entirely  relieve  the  lessor  from 
payment  of  taxes  of  any  nature  whatever  dur- 
ing the  continuance  of  this  lease,  upon  the 
property  leased  or  upon  the  franchises  of  the 
lessor,  or  its  income  from  the  leased  property, 
etc.*' 

It  is  not  claimed  or  contended  that  the 
clause  in  question  is  not  binding  on  the  Nor- 
folk Southern  Railroad,  and  we  are  of  opin- 
ion that,  by  correct  interpretation,  it  consti- 
tutes the  Norfolk  Southern  Railroad  the  as- 
signee of  the  Howland  Improvement  Com- 
pany, the  primary  debtor  in  reference  to 
plaintilTs  claim. 

While  local  assessments  of  this  kind  are 
not  regarded  as  a  tax  in  the  sense  of  a  gen- 
eral revenue  measure,  wo  have  several  times 
held  that  the  right  to  enforce  them  is  re- 
ferred to  the  power  of  taxation  possessed  and 
exercised  by  government.  They  have  been 
frequently  denominated  and  held  to  be  a 
special  tax  in  transactions  of  thte  kind  pre- 
sented here,  and  in  this  connection,  the  length 
of  the  lease  extending  past  the  ordinary  life 
of  the  improvement,  in  its  benefit  or  bur- 
dens, has  been  allowed  great  weight  Chica- 
go R.  R.  V.  Kansas  City,  75  Kan.  167,  88 
Pac.  1085,  12  Ann.  Gas.  588 ;  Cemetery  Co.  v. 
Philadelphia,  93  Pa.  129,  39  Am.  Rep.  732; 
Erie  v.  Church,  105  Pa.  278;  Gibbs  v.  Bank, 
198  111.  807,  64  N.  EL  1060;  Curtis  v.  Pierce, 
115  Mass.  186;  Harvard  College  v.  Boston, 
104  Mass.  470-483.  From  the  purpose  and 
duration  of  the  lease,  from  the  broad  and 
inclusive  nature  and  meaning  of  the  lan- 
guage used,  a  covenant  protecting  the  lessor 
"from  payment  of  taxes  of  any  nature  what- 
ever" and  from  the  better  considered  deci- 
sions on  the  subject,  we  are  clearly  of  opin- 
ion that  while  the  claim  has  been  properly 
adjudged  against  both  defendants,  the  pri- 
mary liability  between  the  two  is  on  the  les- 
see, the  Norfolk  Southern  Railroad. 

On  defendants'  appeal  we  find  no  error, 
and  the  Judgment  is  affirmed. 

Affirmed. 

PlaintilTs  Appeal. 

Plaintiff  excepted  and  appealed  from  the 
refusal  of  his  honor  to  give  Judgment  of  fore- 


railroads  to  the  extent  that  the  same  would 
interfere  with  the  operation  of  the  road  and 
the  discharge  of  their  duties  as  common  car- 
riers. 

f5]  It  is  very  generally  held  that  the  Leg- 
islature may  make  these  assessments  a  pa- 
ramount lien  on  the  franchise  and  property 
of  a  railroad,  and  in  order  to  such  an  effect, 
it  is  not  necessary  for  a  statute  to  give  such 
lien  in  express  terms  if  by  correct  interpre- 
tation it  intends  that  such  a  lien  shall  be  con- 
ferred. And  it  has  been  held  that  in  creat- 
ing a  lien  for  these  assessments  for  local  im- 
provements against  abutting  property  the 
statute  necessarily  Intends  it  shall  be  the 
superior  claim,  for  otherwise  such  property 
could  be  effectually  or  very  largely  with- 
drawn from  bearing  its  proportionate  share 
of  burdens  required  by  the  public  weal. 
Speaking  to  the  question  in  Drainage  Com- 
missioners V.  Farm  Association,  165  N.  C. 
697-702,  81  S.  E.  947,  919  (Ann.  Cas.  1915C, 
40)  a  case  substantially  similar  in  principle, 
Chiof  Justice  Clark  said: 

*'An  analogous  instance  is  the  assessment  of 
abutting  proprietors  for  street  improvements 
or  upon  landowners  for  building  a  county  or 
township  fence,  all  of  which  take  priority  over 
the  holder  of  a  mortgage,  because  the  mort- 
gagor can  convey  no  exemption  from  public 
burdens  which  he  does  not  himself  possess. 


»f 


See,  further,  Baldwin  v.  Moroney,  173  Ind. 
574,  91  N.  E.  3,  reported  also  in  30  L.  R.  A. 
(N.  S.)  at  page  761,  with  a  full  and  learned 
editorial  note  on  the  subject;  Dressman  v. 
Farmers*  Bank,  100  Ky.  571,  88  S.  W.  1052, 
36  L.  R.  A  121 ;  Seattle  v.  Hill,  14  Wash. 
487,  45  Pac.  17,  35  L.  R.  A.  372 ;  25  R.  C.  L. 
see  page  188,  title  Special  and  Local  Assess- 
ments, sections  100  and  101.  In  the  present 
case  the  Private  Statute  applicable  to  a  por- 
tion of  these  claims,  chapter  202,  Private 
Laws  1913,  and  incorporating  part  of  chap- 
ter 338,  Private  Laws  1905,  gives  the  right 
to  enforce  the  lien  against  the  **property," 
and  in  the  Public  Statute,  chapter  56,  O.  S.. 
made  as  a  complete  act  in  itself  and  in  ad- 
dition to  any  local  legislation  appertaining 
to  the  subject,  a  lien  is  given  in  express 
terms  against  abutting  railroad  property  and 
its  franchise.  In  section  2713  of  the  act,  it 
is  made,  "from  the  time*'  of  the  assessment 
and  confirmation  thereof ,  a  lien  "superior  to'* 
any  and  **all  other  Hens  and  incumbrances,** 
and  this  by  correct  interpretation  does  not 
refer  to  subsequent  liens,  but  the  reference 
to  the  date  of  confirmation  Is  only  to  fix  the 
time  when  such  lien  is  conclusively  estab- 
lished, and  when  so  established  it  takes  pre- 
cedence over  all  liens  existent  or  otherwise. 
And  further  in  section  2717  the  law  provides 
if  the  lien  "is  not  paid  when  due,  it  shall  be 
subject  to  the  •  •  •  penalties"  now  pro- 
vided as  in  case  of  unpaid  taxes,  thus  show- 
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ing  a  clear  purpose  of  the  Legists ture  to 
make  the  lien  effective  and  superior  to  any 
and  all  other  liens  or  incumbrances.  It 
would  be  an  idle  thing  to  confer  such  a  lien 
and  then  withdraw  any  and  all  means  for 
its  effective  enforcement,  and  in  our  opinion 
the  lien  in  question  here  when  properly  estab- 
lished amoimts  to  a  statutory  mortgage  hav- 
ing preference,  as  stated,  over  any  and  all 
liens  and  incumbrances  existent  or  other- 
wise, and  to  be  enforced  by  decree  of  sale 
of  the  property  and  franchise,  as  in  other 
cases  provided.  C.  S.  §§  3462,  3463;  James 
V.  RaUroad,  121  N.  C.  523,  28  S.  E.  537,  46 
L.  R.  A.  306,  and  modified  as  to  cases  con- 
cerning property  under  federal  jurisdiction 
in  Julian  v.  Trust  Co.,  193  U.  S.  93,  24  Sup. 
Ct.  399,  48  L,  Ed.  629 :  McNeal,  etc.,  v.  How- 
land  et  al.,  Ill  N.  0.  615,  16  S.  B.  857,  20  L. 
R.  A.  743;  Gooch  v.  McGee,  83  N.  C.  60.  35 
Am.  Rep.  558. 

There  is  error,  and  this  will  be  certified 
that  a  proper  judgment  of  foreclosure  and 
£ale  be  entered. 

Error. 


(183  N.  C.  687) 

STATE  V.  ADDOR  et  al.    (No.  401.) 

(Supreme  Court  of  North  Carolina.    Feb.  22, 

1922.) 

1.  Criminal  law  ^=»44 — fndlotment  and  Infor- 
mation ^==3 1 90— Attempt  to  commit  crime  In- 
dictable; conviction  of  attempt  proper  on 
Indictment  for  completed  offense. 

An  attempt  to  commit  a  crime  is  an  indict- 
able offense,  and  a  conviction  may  be  sustain- 
ed on  a  bill  of  indictment  making  the  specific 
charge  or  one  which  charges  a  completed  of- 
fense, under  C.  S.  {  4640. 

2.  Criminal  law  ^=»44  —  What  constitutes  an 
"attempt"  to  commit  offense. 

The  overt  act  required  as  an  essential  fea- 
ture of  the  crime  of  attempt  to  commit  an 
offense  must  go  beyond  the  mere  preparation, 
and  be  at  least  apparently  possible  to  the  rea- 
sonable apprehension  of  the  party  charged. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  At- 
tempt.] 

3.  Intoxicating  liquors  ^=s>l37  —  Attempt  to 
commit  crime  of  manufacturing  liquor  held 
not  established. 


Appeal  from  Superior  Court,  Moore  Coun- 
ty;  Ferguson,  Judge. 

Prosecution  by  the  State  against  Joseph 
Addor  and  another,  for  violation  of  the  Fro- 
hibition  Law.  There  was  a  verdict  of  not 
guilty,  and  the  State  appeals.     Affirmed. 

Criminal  action  deterDiined  on  special  ver- 
dict. The  bill  of  indictment  charged  defend- 
ants in  three  counts:  (1>  With  unlawful  man- 
ufacturing of  spirituous  liquors;  (2)  unlaw- 
fully aiding  in  such  manufacturing;  (3)  in 
an  unlawful  attempt  to  manufacture,  and 
setting  forth  the  overt  act,  etc.  Upon  tlie 
evidence  the  jury  rendered  the  following  spe- 
cial verdict: 

**In  the  above -entitled  cause,  the  jury  ren- 
dered   the    following   special   verdict,   to    wit: 

That  defendants,   on  the  day  of   June, 

1^1,  placed  a  bag  of  meal  in  a  swamp  of 
Drowning  creek,  Moore  county,  and  at  the  same 
time  and  place  nailed  a  coffee  mill  to  a  tree; 
that,  on  the  6th  day  of  June,  1921,  defendants 
placed  two  empty  barrels  in  the  swamp  near  said 
mill;  that  on  June  7,  1921,  the  defendants  were 
arrested  on  a  public  highway  near  said  swamp 
by  a  deputy  sheriff,  and  the  defendants  had 
some  meal  and  bran;  that,  at  the  time  of  being 
arrested,  defendants  stated  to  the  sheriff  that 
they  intended  to  make  some  liquor  out  of  said 
meal  and  bran;  that  defendants  did  not  have  a 
still,  but  stated  that  some  one  had  promised 
to  let  them  have  a  still  later;  that  defendants 
Intended  to  make  some  liquor,  if  they  could  get 
a  still,  but  they  never  got  a  still  and  never 
made  any  liquor.  The  above  constitutes  all  the 
defendants  did. 

"If,  upon  the  foregoing  verdict,  the  court  is 
of  the  opinion  that  defendants  are  guilty,  then 
the  jury,  for  their  verdict,  say  the  defendants 
are  guilty;  but  if,  upon  said  special  verdict,  the 
court  is  of  the  opinion  that  the  defendants  are 
not  guilty,  then  the  jury  for  their  verdict  say 
that  the  defendants  are  not  guilty." 

And  on  said  special  verdict,  the  court  being 
of  opinion  that  defendants  were  not  guilty, 
the  verdict  is  so  entered,  and  state  excepted 
and  appealed,  assigning  for  error  that,  on 
the  facts  established  in  the  special  verdict, 
defendants  were  guilty  of  an  unlawful  at- 
tempt, etc. 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 
R.  L.  Burns,  of  Carthage,  for  appellees. 


PIOKE,  J.     [1]    An  attempt  to  commit  a 
,^,         ,  ,     ,  ,       ,      ,         .  .      crime  is  an  indictable  offense,  and,  as  a  mat- 

Where  defendants  placed  a  bag  of  meal  m :  ^^^  ^^  ^  ^.^^  ^^  proper  evidence,  in  this 

-  J''''w:/?L''ti^nt/ h?5.!t  a  conviction  may  be  sustained 

and  placed  two  empty   barrels  near  the  mill,  i  i  •„     ^  i   j*  ^        ±.        i  .       ^.. 

and   sUted  to    sheriff   that   they    intended   to  ,  <>^  ^  ^'^  <^'  Indictm^t  making  the  specihc 
make  some  liquor  if  they  could  get  a  still,  but    charge,  or  one  which  charges   a  completed 


had  not  obtained  a  still  or  made  any  liquor  at 
the  time  of  their  arrest,  there  was  no  overt 
act  which  would  warrant  a  conviction  of  an  at- 
tempt to  manufacture  intoxicating  liquors,  un- 
der C.  S.  §  4640. 

Clark,  C.  J.,  dissenting. 


offense.  State  v.  James  Colvin,  90  N.  C. 
718;  Consolidated  Statutes,  §  4640.  In  3 
American  &  English  Encyclopedia,  p.  250, 
an  unlawful  attempt  to  commit  a  crime  is 
defined  as  an  act  done  in  part  execution  of  a 
criminal   dcrsign,    amounting   to   more    than 


^=»For  other  cases  see  same  topic  and  KEY-NUMBER  tn  all  Key-Numbered  Disesta  and  Indexes 
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mere  preparation,  but  falling  short  of  actual 
commission  and  possessing  except  for  failure 
to  consummate  all  tbe  elements  of  the  sub^ 
stantive  crime;  and  in  16  Corpus  Juris,  at 
page  113,  it  is  said  that  an  unlawful  attempt 
Is  compounded  of  two  elements:  First,  the 
intent  to  commit  it;  and,  second,  a  direct, 
ineffectual  act  done  towards  its  commission. 
Spealdng  to  the  subject  in  1  McClain's 
Criminal  Law,  at  page  190,  the  author  says: 

"In  a  recent  case,  the  court  endeavors  to 
cover  the  whole  ground  by  saying  that:  'An 
act  must  reach  far  enough  towards  the  accom- 
plishment of  the  desired  result  to  amount  to 
the  commencement  of  the  consummation,  and 
must  not  be  merely  preparatory.*  In  other 
words^  while  it  need  not  be  the  last  proximate 
act  to  the  consummation  of  the  offense  attempt- 
ed to  be  perpetrated,  it  must  approach  suffi- 
ciently near  to  it  to  stand  either  as  the  first  or 
some  subsequent  step  in  the  direct  movement 
towards  the  commission  of  the  offense  after  the 
preparations  are  made.  As  said  in  another 
case:  'It  need  not  be  the  last  proximate  act 
to  the  consummation  of  the  crime  in  contem- 
plation, but  is  sufficient  if  it  be  an  act  appar- 
ently adapted  to  produce  the  result  intended. 
It  must  be  something  more  than  mere  prepara- 
tion.' " 

And  to  the  same  effect  in  8  R.  O.  L.  at  page 
279,  it  is  said: 

"In  order  to  constitute  an  attempt,  it  is  es- 
sential that  the  defendant,  with  the  intent  of 
committing  the  particular  crime,  should  have 
done  some  overt  act  adapted  to,  approximating, 
and  which  in  the  ordinary  and  likely  course  of 
things  would  result  in  the  commission  thereof. 
Therefore  the  act  must  reach  far  enough  to- 
wards the  accomplishment  of  the  desired  re- 
sult to  amount  to  the  commencement  of  the 
consummation.  It  must  not  be  merely  prepara- 
tory. In  other  words,  while  it  need  not  be  the 
last  proximate  -act  to  the  consummation  of  the 
offense  attempted  to  be  perpetrated,  it  must 
approach  sufficiently  near  to  it  to  stand  either 
as  the  first  or  some  subsequent  step  in  a  direct 
movement  towards  the*  commission  of  the  of- 
fense after  the  preparations  are  made." 

In  the  note  to  People  v.  Moran,  123  N.  Y. 
254,  25  N.  E.  412,  10  L.  R.  A.  109,  reported 
in  20  Am.  St.  Rep.  at  page  732,  the  editor 
quotes  the  definition  appearing  in  Steph«>n's 
Digest  of  the  Criminal  Law,  p.  33,  as  fol- 
lows : 

''An  attempt  to  commit  a  crime  is  an  act  done 
with  intent  to  commit  that  crime,  and  forming 
a  part  of  a  series  of  acts  which  would  consti- 
tute its  actual  commission,  if  it  were  not  inter- 
rupted" 

— and  the  authorities  cited  in  these  text- 
books of  approved  merit  are  in  full  support 
of  the  positions  as  stated  by  them  (State  v. 
John  Hurley,  79  Vt  28,  64  Atl.  78,  6  L.  R.  A. 
(N.  S.)  804,  118  Am.  St.  Rep.  934;  Groves  v. 
State  of  Georgia,  116  Ga.  516,  42  S.  E.  755, 
59  L.  R.  A.  598 ;  State  v.  Doran,  99  Me.  329, 
59  AU.  440,  1Q5  Am.  St  Rep.  278;  People  v. 
Murray,   14   CaL   159;    Hicks   ▼.   Common- 


wealth, 86  Va.  223,  9  S.  B.  1024,  19  Am.  St 
Rep.  891),  and  the  cases  in  our  own  state 
are  in  fuU  accord  with  these  well-considered 
decisions  (State  v.  Hewett,  158  N.  C.  627, 
78  S.  £.  366;  State  v.  Hefner,  129  N.  C. 
648,  40  S.  B.  2;    State  t.  Colvin,  supra). 

In  Hewett's  Case,  Brown,  Judge,  deliver- 
ing the  opinion,  quotes  with  approval  the 
definitions  appearing  in  1  Bishop's  Criminal 
Law,  (  728,  that  an  attempt  is  "an  intent  to 
do  a  particular  criminal  thing,  combined  with 
an  act  which  falls  short  of  the  thing  intend- 
ed," and  in  Bur  well's  Law  Dictionary  and 
Bouvler's  Law  Dictionary,  describing  an  at- 
tempt as  "an  endeavor  to  commit  an  offense, 
carried  beyond  mere  preparation  to  commit 
it  but  falling  short  of  actual  commission."  In 
State  V.  Doran,  99  Me.  329,  59  AU.  440, 
reported  also  In  105  Am.  St  Rep.  278,  It  was 
held  that— 

"to  constitute  an  attempt  [to  commit  a  crime] 
there  must  be  something  more  than  mere  in- 
tent or  preparation.  There  must  be  some  act 
moving  directly  toward  the  commission  of  the 
offense  after  the  preparations  are  made." 

And  in  People  v.  Murray,  Chief  Justice 
Field,  delivering  the  opinion,  said: 

"Between  preparation  for  the  attempt  and 
the  attempt  itself,  there  is  a  wide  difference. 
The  preparation  consists  in  devising  or  ar- 
ranging the  means  or  measures  necessary  for 
the  commission  of  the  offense.  The  attempt  is 
the  .direct  movement  towards  the  commission 
after  the  preparations  are  made." 

[2]  All  of  the  authorities  on  this  subject 
are  to  the  eflCect  that  the  overt  act  required 
as  an  essential  feature  of  the  crime  must  go 
beyond  mere  preparation,  and  be  at  least  ap- 
parently possible  to  the  reasonable  apprehen- 
sion of  the  party  charged.  12  Cyc.  p.  180. 
True,  the  cases  hold  that  an  impossibility  to 
presently  commit  the  crime,  unknown  to  the 
defendant  may  not  be  allowed  to  aiTect  the 
question  of  his  guilt,  but,  where  it  is  clear 
that  the  perpetration  of  the  crime  is  impos- 
sible, and  that  is  known  to  the  party,  there 
can  be  no  indictable  attempt.  The  position 
is  very  well  stated  in  the  citation  to  Cyc.  as 
follows: 

"To  constitute  an  indictable  attempt  to  com- 
mit a  crime,  its  consummation  must  be  appar- 
ently possible,  or,  in  other  words,  there  must 
be  an  apparent  ability  to  commit  it  If  the 
means  employed  are  so  clearly  unsuitable  that 
it  is  obvious  that  the  crime  cannot  be  commit- 
ted, the  attempt  is  not  indictable.  On  the  oth- 
er hand,  the  apparent  possibility  is  all  that  is 
required.  If  there  is  an  apparent  ability  to 
commit  the  crime  in  tlie  way  attempted,  the 
attempt  is  indictable,  although,  unknown  to  the 
party  making  the  attempt  the  crime  cannot  be 
committed  because  the  means  employed  are 
in  fact  unsuitable." 

[3]  Applying  these  principles  to  the  facts 
as  presented  in  the  special  verdict  it  Is  clear, 
in  our  opinion,  that  the  acts  of  the  defendant 
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as  there  establlBhed  were  only  in  prepara- 
tion, and  did  not  amount  to  overt  acts  tn  the 
attempted  commission  of  the  crime.  Within 
the  language  and  purport  of  the  Virginia  de- 
cision of  Hicks  y.  Commonwealth,  86  Va. 
223,  9  S.  B.  1024,  19  Am.  St.  Rep.  891,  the 
alleged  attempt  did  not  amount  to  a  direct, 
ineffectual  act  towards  the  present  manu- 
facture of  spirituous  liquors,  to  a  "commence- 
ment of  the  consummation,"  but,  as  indicated 
in  the  opinion  of  Chief*  Justice  Fields  in  the 
California  case,  the  said  acts  consisted  only 
in  "deTising  or  arranging  the  means  or  mea- 
sures necessary  for  the  commission  of  the 
offense.'*  Moreover,  it  is  established  as  a 
fact  by  the  special  verdict  that  defendants 
at  the  time  had  never  made  any  liquor,  did 
not  have  a  still,  and  had  not  been  able  to 
procure  one,  thiis  showing  that  the  perpetra- 
tion of  the  alleged  crime  was  at  the  time 
obviously  impossible. 

There  is  nothing  in  our  disposition  of  the 
present  appeal  that  is  in  any  way  inconsist- 
ent with  the  cases  of  State  v.  Blacl^well,  180 
N.  C.  733,  105  S.  E.  178,  and  State  v.  Perry, 
179  N.  C.  718,  102  S.  E.  277.  In  those  cases 
the  question  of  the  unlawful  manufacture  of 
liquor  was  left  to  the  jury  on  the  testimony, 
and  defendants  were  convicted,  the  court 
holding  in  both  cases  that  the  facts  in  evi- 
dence permitted  the  inference  of  guilt.  But 
here  the  fact  of  any  unlawful  manufacture 
is  negatived  by  the  special  verdict,  which 
finds,  as  stated,  that  no  spirituous  liquors 
had  ever  been  made  by  defendant,  and  that, 
while  defendants  intended  to  make  the  liquor 
if  they  could  get  a  still,  they  did  not  have 
one,  and  had  not  been  able  to  get  one.  We 
concur  in  the  ruling  of  the  court  below  that 
no  unlawful  attempt  to  commit  the  crime  has 
been  established,  and  this  will  be  certiiied 
that  defendants  be  discharged. 

Affirmed. 

CLARK,  C.  J.  (dissenting).  The  defend- 
ants were  Indicted  on  three  counts:  (1)  For 
making  or  manufacturing  intoxicating  liq- 
uors; (2)  that  they  did  aid  and  abet  in  the 
manufacture  of  certain  spirituous,  malt,  and 
intoxicating  liquors;  and  (3)  that  they  did 
attempt  to  make  and  manufacture  certain 
spirituous,  malt  and  intoxicating  liquors  by 
having  assembled  for  the  purpose  a  quantity 
of  malt,  shipstufl,  and  other  ingredients  for 
the  purpose.  The  jury  found  the  following 
special  verdict:  The  defendants  on  the  6th 
day  of  June,  1921,  placed  a  bag  of  meal  in 
the  swamp  of  Drowning  creek,  Moore  county, 
and  at  the  same  time  and  place  nailed  a 
coffee  mill  to  a  tree;'  that  on  the  6th  day  of 
June,  1921,  defendants  placed  two  empty  bar- 
rels in  the  swamp  near  said  mill;  that  on 
June  7,  1921,  the  defendants  were  arrested 
on  a  public  highway  near  said  swamp  by  a 
deputy  sheriff ;  that  the  defendants  had  some 
meal  and  bran;   that  at  the  time  of  being 


arrested  defendants  stated  to  the  iberiff  that 
they  intended  to  make  some  Uquor  oat  of 
said  meal  and  bran;  that  defendants  did  not 
have  a  still,  but  stated  that  some  one  had 
promised  let  them  have  a  stiU  later;  that 
the  defendants  intended  to  make  some  liq- 
uor, if  they  could  get  a  still,  but  they  never 
got  a  still,  and  never  made  any  liquor.  Upon 
the  foregoing  special  verdict  the  court  was 
of  the  opinion  that  the  defendants  were  not 
guilty,  and  so  instructed  the  jury.  Jj^om 
this  judgment  and  verdict  the  state  appealed. 
C.  S.  §  4640,  is  as  follows: 

"Upon  the  trial  of  any  indictment  the  pris- 
oner may  be  convicted  of  the  crime  charged 
therein  or  of  a  less  degree  of  the  same  crime, 
or  of  an  attempt  to  commit  the  crime  so  charg- 
ed, or  of  an  attempt  to  commit  a  less  degree 
of  the  same  crime." 

In  State  v.  Brown,  113  N.  C.  645,  18  S.  K. 
51,  the  court  held  that  the  joinder  of  an 
act  for  a  lesser  offense  or  an  attempt  to  com- 
mit the  same  is  now  mere  surplusage.  The 
defendants  admitted  that  they  had  assembled 
the  material,  to  wit,  the  bag  of  meal  and 
some  bran,  and  the  means  to  convert  it  into 
iufoxicating  liquor,  to  wit,  by  nailing  a  coffee 
mill  to  a  tree  in  a  secluded  place,  and  that 
they  had  placed  two  empty  barrels  there,  and 
they  admitted  that  they  had  done  this  with 
the  Intention  of  making  said  liquor,  and 
had  procured  the  promise  of  another  party 
to  furnish  the  still.  If  the  defendants  bad 
completed  their  pui'pose  they  would  have 
been  guilty  of  the  offense  of  making  intoxi- 
cating liquor.  Their  completion  of  this  il- 
legal act  had  been  prevented  solely  by  fne 
fact  that  they  were  discovered  and  arrested 
in  their  purpose  before  the  promised  still  had 
been  placed  in  position.  The  sole  question  is 
whether  this  was  an  attempf.  In  State  v. 
Hewett,  158  N.  C.  627,  74  S.  E.  356,  an  at- 
tempt is  defined  as  that  **which,  if  not  pre- 
vented, would  have  resulted  in  the  full  con- 
summation of  the  act  attempted."  The  evi- 
dence in  this  case  shows  a  deliberate  crime 
begun,  but,  through  the  interference  of  the 
officer,  left  unfinished.  If  the  act  had  been 
consummated,  then  we  would  not  have  to 
consider  whether  there  had  been  an  attempt 
In  this  case,  in  the  language  of  Lady  Mac- 
beth, it  is  "the  attempt  and  not  the' deed." 
Act  II,  sc.  2. 

Of  the  definition  of  "attempt"  there  is  none 
better,  clearer,  or  more  succinct  than  that 
set  out  in  Webster's  International  Dictionary, 
which  defines  the  meaning  of  the  word  to  be, 
in  law: 

''Such  an  intentional  preparatory  act  as  will 
apparently  result,  if  not  extrinsically  hindered, 
in  a  crime  which  it  was  designed  to  effect." 

This  definition  has  not  been  bettered  or 
made  clearer,  and  is,  in  substance  the  same 
as  1b  set  out  In  all  the  law  books. 
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In  1:2  Gyc.  177,  an  attempt  is  thos  defined: 

**Ad  attempt  to  commit  a  crime  le  an  act  done 
with  intent  to  commit  it  beyond  mere  prcpara- 
tioa.  but  falling  short  of  ita  actual  coramission.'* 

Among  the  cases  cited  as  authority  for 
that  definition  is  Graham  v.  People,  181  III. 
477,  55  N.  B.  179,  47  L,  K.  A.  731,  where 
it  is  said: 

"All  the  authorities  ^  *  *  describe  an  at- 
tempt to  commit  a  crime  as  consisting  of  three 
elements,  to  wit:  The  intent  to  commit  the 
crime;  performance  of  some  act  towards  the 
commission  of  crime;  and  the  failure  to  con- 
summate its  commission." 

All  these  elements  are  present  in  tills  spe- 
cial Terdict.  The  same  definition  is  given 
with  citations  of  many  cases  in  4  Cyc.  887, 
and  notes.  16  Corpus  Juris,  115,  note  36, 
quotes : 

**One  who  hands  matches  to  another  and  of- 
fers to  pay  him  a  sum  of  money  if  he  bum  an- 
other's house  is  guilty  of  an  attempt."  State 
V.  Bowers.  85  S.  0.  262,  14  S.  B.  488,  15  L.  R. 
A.  199,  28  Am.  St.  Rep.  847. 

And  People  v.  Bush,  4  Hill  (N.  Y.)  133, 
lield  that  similar  facts  were  sufficient  with- 
out the  element  of  compensation  offered. 

"So  preparing  camphene  and  other  combusti- 
bles and  placing  them  in  a  room  and  soliciting 
another  to  use  them  has  been  held  to  consti- 
tute an  attempt.'* 

See  McDermott  y.  People,  5  Park.  Or.  (N. 
y.)  102. 

In  our  own  state  the  decisions  are  to  the 
same  eflTect  In  State  v.  Jordan,  75  N.  O.  28, 
where  the  indictment  was  for  an  attempt  to 
commit  burglary,  the  court  held: 

'•Whenever  there  is  a  criminal  intent  to  com- 
mit a  felony— as  in  this  case  burglary— and  some 
act  is  done  amounting  to  an  attempt  to  accom- 
plish the  purpose  without  doing  it,  the  perpe- 
trator is  indictable  as  for  a  misdemeanor." 
Wharton,  Criminal  Law,  |  2696. 

The  King  v.  Higgins,  2  East,  4,  is  a  very 
full  and  satisfactory  authority.  This  has 
been  cited  with  approval  in  State  v.  Colvln, 
90  N.  C.  719,  and  State  v.  Stephens,  170 
N.  O.  746,  87  S.  B.  131.  State  v.  Hefner, 
129  N.  C.  549,  40  S.  B.  2,  in  which  it  was 
held  that,  on  an  indictment  for  an  attempt 
to  commit  a  crime,  some  overt  act  must  be 
alleged,  has  been  overruled  expressly  in  State 
V.  Stephens,  170  N.  C.  748,  87  S.  E.  131, 
which  points  out  that  the  statute  under 
which  the  former  decision  was  rendered  has 
been  changed  by  what  is  now  C.  S.  §  4613. 

In  People  v.  Moran,  123  N.  Y.  254,  25  N. 
E.  412,  10  L.  R.  A.  109,  20  Am.  St.  Rep.  732, 
it  was  held  that — 

"In  any  act  done  with  intent  to  commit  a 
crime,  and  tending  but  failing  to  effect  its  com- 
mission, whether  an  attempt  was  made  ia  de- 
terminable solely  by  the  condition  of  the  actor's 


mind  and  his  conduct  in  the  attempted  con- 
summation of  that  design.** 

In  that  case  the  proof  was  that  a  man 
in  a  crowd  of  people  put  his  hand  in  the 
pocket  of  a  woman  and  drew  it  out  empty. 

In  People  v.  Lawton,  56  Barb.  (N.  Y.)  126, 
the  conviction  of  an  attempt  to  commit  bur- 
glary was  sustained  on  evidence  that  the 
prisoner  reconnoitered  the  premises  and  had 
an  agreement  with  another  party  to  enter  the 
store,  but  when  he  arrived,  doubting  if  the 
instruments  that  he  had  were  sufficient  to 
force  an  entrance,  he  sent  off  to  get  a  crow- 
bar, and  before  it  arrived  he  was  arrested. 
This  evidence  was  held  sufficient  to  procure 
a  conviction  for  an  attempt  to  commit  a  bur- 
glary, the  court  saying: 

It  is  true  "there  must  appear  to  have  been 
more  than  a  mere  design  or  intention  to  commit 
the  offense.  There  must  be  some  ineffectual 
act    ♦    •    ♦    towards  its   accomplishment.'* 

That  case  is  exactly  in  point  here  where 
the  defendants  did  everything  necessary  for 
the  manufacture  of  liquor  except  the  pro- 
curement of  the  stiU,  as  to  which  they  were 
frustrated  by  the  interference  of  the  officers. 
That  case  is  duplicated  by  almost  identical 
evidence  in  People  v.  Sullivan,  173  N.  Y.  122, 
65  N.  E.  989,  63  L.  R.  A.  353,  93  Am.  St  Rep. 
582,  where  the  defendants  had  provided 
themselves  with  suitable  tools  to  commit  bur- 
glary, but  were  arrested  before  they  had  com- 
mitted any  act  other  than  providing  the  tools 
and  going  to  the  premises.  .These  two  cases 
are  on  "all  fours"  with  this. 

Indeed  we  have  two  very  recent  cases  in 
our  own  Reports  almost  identical.  In  State 
V.  Blackwell,  180  N.  0.  733,  105  S.  B.  178, 
Allen,  J.,  held  for  a  unanimous  court  that, 
on  testimony  that  the  defendant  was  arrested 
at  an  obscure  place,  suited  for  the  purpose 
of  making  illicit  whisky,  with  meal  reduced 
to  beer  and  other  preparations  complete,  ex- 
cept that  there  was  no  cap  and  worm  on 
the  still,  and  the  defendant  admitted  that  he 
intended  to  manufacture  liquor  for  his  own 
purpose,  and  was  caught  before  he  could  go 
further,  the  conviction  was  sustatoed  for  the 
"unlawful  manufacture,"  and  not  merely,  as 
in  this  case,  for  an  attempt. 

In  State  v.  Perry,  179  N.  0.  718,  102  S.  B. 
277,  the  facts  were  almost  identical  with 
those  in  this  case.  The  evidence  was  that 
the  defendants  came  in  the  early  morning  to 
a  place  where  everything  was  complete  for 
the  illicit  manufacture  of  intoxicating  Uquor 
exoept  the  still  itself,  which  they  brought, 
and  placed  in  position,  and  cut  wood,  but 
before  any  other  act  was  done  they  were  ar- 
rested, and  the  court  held  that  these  circum- 
stances justified  the  verdict  that  '*the  defend- 
ants were  engaged  in  the  business  of  illicit 
distilling.**  In  this  case  the  defendants  had 
done  all  these  acts  except  the  actual  receipt 
of  the  still  which  they  were  expecting  when 
they  were  arrested,  and  of  course  were  guilty 
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of  an  attempt.  Under  State  v.  Perry  and 
State  V.  Blackwell,  supra,  if  the  still  had 
actually  aiTived  and  been  put  into  position, 
though  not  into  use,  they  would  have  been 
guilty  of  the  offense  itself,  and  not  of  a  mere 
attempt. 

Indeed  the  oldest  case  on  the  subject  ol 
an  attempt  to  commit  a  crime  is  King  v.  Hig- 
gins,  2  East,  6,  decided  in  1801,  and  which 
has  been  followed  ever  since  by  the  courts, 
and  is  conclusive  on  this  subject.  In  that 
case  the  defendant  solicited  a  servant  to 
steal  his  master's  goods,  and  was  held  guilty 
of  an  attempt  It  was  not  alleged  that  the 
servant  stole  the  goods,  or  inut  any  other  act 
was  done  except  the  solicitation. 

The  crime  of  illicit  distilling  is  one  prompt- 
ed by  the  profoundest  contempt  for  the  law 
of  the  land.  It  is  necessarily  always  done 
with  deliberation,  with  premeditation,  clan- 
destinely, secretly,  and  for  the  purpose  of 
making  a  profit  by  the  violation  of  the  law. 
Subterfuge,  evasion,  and  concealment  are  ac- 
companiments of  the  crime.  Therefore,  when 
there  has  been,  as  in  this  case,  full  prepara- 
tion, the  placing  in  a  secret  place  meal  and 
bran  and  the  barrels,  and  the  bargaining  for 
a  still,  and  an  admission  of  the  intention  to 
make  the  whisky,  which  was  prevented  only 
by  the  interference  of  the  officers,  every 
element  of  an  attempt  is  shown.  Had  the 
defendants  gone  one  step  further,  and  actual- 
ly received  the  still  and  put  it  into  position, 
and  been  arrested  even  before  operations 
were  commenced,  under  the  recent  case  of 
State  V.  Perry,  supra,  they  would  have  been 
guilty  of  the  actual  offense  of  the  manu- 
facture of  whisky.  As  it  was,  they  were 
certainly  guilty  of  an  attempt  They  had 
done  all  in  their  power,  and  the  interference 
of  the  law  at  the  critical  moment  alone  pre- 
vented the  consummation  of  the  greater  of- 
fense. 

The  vast  volume  of  poverty,  crime,  and 
violation  of  law  of  every  kind  caused  by 
intemperance  has  been  so  overwhelming  that 
the  people  of  the  United  States  enacted  an 
amendment  to  their  Constitution  forbidding 
the  manufacture  and  sale  of  intoxicating 
liquor,  which  amendment  was  ratified  by  the 
unusual  number  of  45  out  of  48  states. 
Such  being  the  evil  that  it  is  intended  to  re- 
press, and  the  importance  of  its  suppression 
in  the  estimation  of  the  people  of  this  coun- 
try, certainly  the  laws  enacted  in  pursuance 
of  that  amendment  should  be  efficiently  en- 
forced. Evasions  and  subterfuge  are  the 
very  essence  of  this  offense,  and,  when  a 
party  who  has  taken  every  step  to  violate 
the  law,  and  admits,  as  in  this  case,  his  in- 
tention to  do  so,  and  that  he  was  prevented 
only  from  the  execution  of  that  intent  by 
the  arm  of  the  law,  surely  be  ought  not  to 
escape  punishment  for  the  attempt  which  he 
did  not  execute  only  because  prevented  by 
the  prompt  action  of  the  sheriff. 


There  are  offenses  committed  on  sudden 
impulse,  or  under  great  provocation  or  great 
inducement,  and  openly,  but  there  can  be  no 
such  palliation  as  to  this  most  ignoble  of- 
fense, which,  being  committed  secretly,  witb 
deliberation,  and  for  the  sake  of  profit  in 
defying  the  public  will,  can  never  be  more 
than  an  attempt  until  by  successful  eraaion 
of  official  supervision  it  has  become  a  com- 
pleted crime.  It  is  necessary  for  its  efficient 
suppression  to  seize  the  criminal  when  it  la 
no  more  than  an  "attempt." 


(183  N.  C.  725) 
STATE  V.  SMITH.    (No.  82.) 

(Supreme  Court  of  Nortli  Carolina.    March  1, 

1922.) 

1.  Intoxicating  liquors  «ss>238(2)— Nonsuit  la 
prosecution  for  unlawful  manufacture  prop- 
erly denied. 

'  In  a  prosecution  for  unlawful  manufacture 
of  whisky  and  aiding  others  therein,  where  par- 
ties so  engaged  were  surprised  and  one  wearing 
tennis  shoes  and  overalls  escaped  after  run- 
ning into  water,  and  about  an  hour  afterward 
defendant  was  captured  in  the  vicinity  having 
whisky  in  a  bottle  in  his  possession  and  wear- 
ing wet  tennis  shoes  and  overalls,  a  motion  for 
a  nonsuit  was  properly  denied. 

2.  Intoxicating  liquors  €=»233(l)— Evidenoo 
of  how.  much  cotton  and  corn  ctefettdant  rait- 
ed In  the  year  held  Irrelevant. 

In  a  prosecution  for  unlawful  manufacture 
of  whisky  and  aiding  others  therein,  defendant's 
evidence  as  to  how  much  cotton  and  corn  he 
had  raised  that  year  was  irrelevant,  especially 
as  defendant  admitted  he  was  a  farmer. 

3.  Criminal  law  e=»t  1 29 (3)— Assigning  error 
by  page  In  the  record  Is  Improper. 

The  assignment  of  error  by  reference  to  the 
page  where  it  exists,  leaving  the  court  to  find  it 
in  the  record,  is  contrary  to  the  rules  of  the 
court,  and  improper. 

4.  Criminal  law  e=»8M  (2)— Charge  held  not 
objectionable  as  singling  out  and  giving 
weight  to  testimony. 

In  a  prosecution  for  unlawful  manufacture 
of  whisky  and  aiding  others  therein,  a  state- 
ment by  the  court,  in  reciting  the  testimony  of 
the  officers  who  arrested  defendant,  "that  they 
ran,  and  one  ran  within  10  steps  or  10  feet,  I 
have  forgotten  which,  but  you  gentlemen  will 
remember  the  testimony  of  the  officer  who  tes- 
tified," was  not  objectionable  as  singling  out  or 
giving  any  particular  weight  to  finy  testimony. 

5.  Criminal  law  €=»777!/2— Recital  of  evidence 
by  the  court  held  unobjectionable. 

Evidence  that,  'Vhen  defendant  was  arrest- 
ed he  had  on  white  overalls  and  they  were  wet, 
and  that  the  tennis  shoes  that  he  had  on  cor- 
responded to  the  tracks  made  around  the  still," 
could  not  have  been  recited  by  the  trial  court 
otherwise  than  by  such  a  statement. 
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6.  Criminal  law  ^s»  11 34 (4) —Refusal  to  aet  a 
verdict  aside  aa  against  the  weight  of  evi- 
dence Is  not  reviewable. 

Refusal  to  set  a  verdict  aside  as  against 
the  weight  of  evidence  is  not  reviewable  on 
appeal. 

7.  Criminal  law  <8=»I038(2),  1 129(1)— Instmo- 
tion  not  objected  to  not  reviewable  where  er- 
ror not  assigned. 

In  a  prosecution  for  unlawfully  manufactur- 
ing whisky  and  aiding  others  therein,  where  the 
failure  to  charge  the  jury  that  by  a  local  law 
the  officers  were  entitled  to  a  reward  for  an 
arrest  was  not  called  to  the  attention  of  the 
court'  during  trial,  and  waa  not  assigned  as 
error,  it  cannot  be  reviewed  on  appeal. 

8.  Intoxicating  liquora  ^=9223 (2)— Defendant 
accused  of  illegal  manufacture  may  be  con- 
victed of  aiding  and  abetting. 

Under  C.  S.  §  3409,  providing  that  one  aid- 
ing in  unlawfully  manufacturing  liquor  shall 
be  guilty  of  a  misdemeanor,  in  a  prosecution  for 
the  unlawful  manufacture  of  liquor  and  aiding 
and  abetting  in  manufacturing  it,  defendant 
may  be  acquitted  of  the  manufacturing,  but  con- 
victed of  aiding  and  abetting  the  manufacturing. 

Appeal  from  Superior  Court,  Lee  Oounty; 
Cranmer,  Judge. 

Ras  Smith  was  convicted  of  aiding  and 
abetting  in  the  unlawful  manufacture  of  liq- 
uor, and  he  appeals.    No  error. 

E.  L.  Gavin,  of  Sanford,  for  appellant.  . 
The  Attorney  General  and  the  Assistant 
Attorney  General,  for  the  State. 

CLARK,  C.  J.  [1]  Three  ofBcors,  in  conse- 
quence of  information  received,  reached  the 
place  where  a  still  was  in  operation  about 
midnight.  There  were  three  men  at  the  still; 
one  appeared  to  be  a  negro,  and  the  other 
two  white  men.  The  officers  could  not  rec- 
ognize them  at  the  time.  The  officers  de- 
stroyed a  lot  of  whisky  and  beer  and  cap- 
tured the  still. 

The  defendant  moved  for  a  nonsuit.  The 
evidence  against  the  defendant  was  in  sub- 
stance as  follows:  The  defendant  lived  alK)ut 
a  half  mile  from  the  still.  When  the  three 
men  at  the  still  discovered  the  officers,  they 
ran  in  the  direction  of  Officer  Groce.  He 
testified  that  he  saw  two  white  men  and  one 
negro,  two  of  whom  ran  towards  him;  he 
threw  his  flashlight  on  them,  which  caused 
the  one  in  the  rear  to  dodge  and  run  back 
across  a  ditch  and  into  a  pond  of  water ;  he 
saw  a  track  in  the  ditch  where  the  man  had 
run  which  appeared  to  have  been  made  by 
tennis  shoes.  After  destroying  the  liquor  and 
capturing  the  still,  the  officers  met  the  de- 
fendant in  the  road  near  his  house  about  1 
a.  m.  The  defendant  had  on  tennis  shoes  and 
overalls.  The  shoes  and  the  bottom  of  the 
overalls  were  wet,  and  upon  arresting  him 
the  officers  found  on  his  person  a  quinine 
bottle  of  whisky  which  they  called  a  "testing 


vial."  The  motion  to  xxonsolt  was  properly 
denied. 

From  all  the  circumstances  the  Jury  were 
entitled  to  draw  the  inference  that  the  de- 
fendant was  guilty  of  assisting  or  aiding  in 
the  manufacture  of  the  whisky  which  was 
captured.  Certainly  the  court  was  not  au- 
thorized by  a  motion  to  nonsuit  to  adjudge 
that  there  was  no  evidence. 

[2]  The  defendant  excepted,  also,  that  the 
court  ruled  out  testimony  as  to  how  much 
cotton  and  corn  the  defendant  had  made  that 
year.  This  testimony  was  irrelevant,  espe- 
cially as  the  defendant  admitted  that  he  was 
a  farmer. 

[3]  These  exceptions  were  not  properly  as- 
signed, for  they  were  not  set  out  in  the  as- 
signment of  error  as  required  by  the  uniform 
practice  and  decisions  of  this  court,  but  each 
assignment  of  error  merely  refers  to  the 
pages  where  the  excluded  evidence  and  the 
parts  of  the  charge  excepted  to  can  be  found, 
leaving  us  to  grope  through  the  record  to  find 
them.  This  is  contrary  to  the  requirements 
of  the  rule  which  the  court  has  found  neces- 
sary to  prescribe  and  has  often  called  atten- 
tion to.  Lee  V.  Baird,  146  N.  C.  361,  59  S.  E. 
876,  and  cases  cited  in  the  2  Anno.  £)d.  It  is 
necessary  that  for  the  orderly  and  prompt 
dispatch  of  business  the  siDiple  requirements 
of  the  court  shall  be  observed  by  parlies  who 
ask  that  the  action  of  the  court  below  shall 
be  reviewed  on  appeal  and  counsel  should  ob- 
serve these  requirements. 

[4]  The  defendant  also  assigned  as  error  in 
the  same  irregular  way,  without  setting  forth 
the  paragraphs  referred  to,  that  the  court 
erred  in  its  charge.  Not  to  be  used  as  a  mat- 
ter of  p?eced«it,  but  we  will,  however,  notice 
both  the  charge  and  the  evidence  thus  insuffi- 
ciently as  error:  The  court  In  reciting  the 
testimony  of  the  officers  said  that — 

"Upon  approach  of  the  officers,  they  ran, 
and  one  of  them  ran  within  10  steps  or  10  feet, 
I  have  forgotten  which,  but  you  gentlemen  will 
remember  testimony  of  the  officer  who  testi- 
fied." 

This  is  not  objectionable  as  singling  oat, 
or  giving,  any  particular  weight  to  any  testi- 
mony. 

[8]  The  defendant  also  excepted  because  in 
reciting  the  testimony,  the  court  stated 
that— 

"When  the  defendant  was  arrested,  he  had 
on  white  overalls,  and  they  were  wet,  and  that 
he  had  on  tennis  shoes,  and  they  were  wet,  and 
that  the  tennis  shoes  that  he  had  on  corre- 
sponded to  the  tracts  made  around  the  stilL' 


n 


In  this  we  cannot  see  how  the  court  could 
have  recited  this  testimony  without  stat- 
ing it. 

The  defendant  also  excepted  in  the  same 
irregular  way,  without  referring  to  the 
charge  except  by  citing  us  to  page,  to  the  fol- 
lowing charge: 
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"I  instruct  you  gentlemen  of  the  jury,  as 
the  defendant,  his  wife,  and  his  brother  and  his 
brother's  wife,  have  testified  in  the  case,  it  is 
your  duty  to  receive  their  testimony  with  a  de- 
gree of  caution  and  to  closely  and  carefully 
scrutinize  it  and  bcan  it,  because  they  are  in- 
terested in  your  yerdict" 

This  was  excepted  to,  but  the  judge  in  the 
same  breath,  without  pausing,  proceeded  to 
say: 

"But  if  after  such  scrutiny  you  are  satisfied 
they  are  telling  the  truth,  it  will  then  be  your 
duty  to  give  their  testimony  as  much  credibility 
as  you  would  gire  a  disinterested  witness. 
'Credibility'  means  worthiness  of  belief.  You, 
gentlemen,  are  the  judges  of  the  weight  and  the 
credibility  that  you  will  give  each  and  all  of 
the  witnesses;  you  may  believe  some  of  them 
and  not  believe  others;  you  may  believe  a  pare 
of  what  they  say,  and  not  believe  other  parts, 
and  of  all  these  things  you  are  the  judges." 

The  judge  further  told  the  jury  that  they 
were  judges  of  what  was  said  by  the  wit- 
nesses and  of  their  acts  and  their  demeanor 
when  they  testified  and  bow  they  conducted 
themselves  on  the  stand,  and  to  take  into 
consideration  and  to  compare  all  the  evi- 
dence, including  the  evidence  tending  to 
show  the  good  character  of  the  defendant. 
He  further  fully  instructed  them  as  to  the 
\ioctrine  of  reasonable  doubt,  and  told  the 
jury  that — 

If  they  were  satisfied  "from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  en- 
gaged in  the  manufacture  of  liquor,  it  would  be 
your  duty  to  convict  him  of  that  charge.  If 
you  find  from  the  evidence  beyond  a  reasonable 
doubt  that  he  aided  and  abetted  another  or 
others  in  the  manufacture  of  intoxicating  liq- 
uor, it  will  be  your  duty  to  convict  him  of  that 
charge.  You  may  convict  him  of  one  charge 
and  acquit  him  of  the  other.  You  may  acquit 
him  of  both  charges  or  convict  him  of  both, 
as  from  the  evidence  you  find  the  fact  to  be." 

The  defendant  also  assigned  as  error  in  the 
same  irregular  way,  without  quoting  the 
words,  the  statement  by  the  judge  of  the 
contentions  of  the  state  arising  upon  the  evi- 
dence. 

[6]  The  defendant  also  excepted  for  refusal 
to  set  aside  the  verdict  because  against  the 
weight  of  the  evidence,  which  is  not  review- 
able. 

[7]  The  defendant  also  presented  on  the 
argument  of  the  appeal  an  exception  to  the 
charge,  though  not  made  in  the  record  or 
assigned  as  error,  that  the  court  did  not 
charge  the  jury  that  by  a  local  law  the  ofll- 
cers  were  entitled  to  a  reward  of  $50  each 
for  an  arrest  in  a  case  of  this  kind.  It  does 
not  appear  that  the  court  did  not  make  such 
charge,  and  the  defendant  cannot  be  heard  on 
assignment  of  error  which  he  did  not  make, 
even  if  it  had  appeared  that  the  judge  did 
not  so  charge.    The  local  act  was  not  called 


to  the  attention  of  the  judge,  nor  was  be 
requested  to  charge  on  it,  and  the  credibility 
of  the  officers  was  not  impeached  by  any 
cross-examination  nor  by  any  impeachment 
of  their  testimony,  nor,  as  In  the  case  of  the 
defendant's  relatives,  by  reason  of  the  fact 
of  their  being  officers  as  the  relatives  were 
by  their  relationship. 

[8]  The  defendant  further  excepted  be- 
cause the  jury  found  the  defendant  not  guilty 
of  manufacturing  whisky  but  guilty  of  aid- 
ing and  abetting.  This  being  a  fact  as  we 
must  take  the  verdict  to  be,  there  is  no 
reason  why  the  jury  should  not  so  find. 

It  is  true  that  all  who  participate  in  illicit 
distilling  are  principals  in  the  manufacture 
of  Uquor  (State  v.  Killian,  178  N.  C.  763,  101 
S.  E.  109),  and  whether  the  defendant  was 
guilty  of  manufacturing  or  aiding  and  abet- 
ting in  manufacture  the  jury  could  return 
a  general  verdict  of  guilty,  but  C.  S.  §  3409» 
provides  that  any  one  who  shall  unlawfully 
"manufacture  or  ♦  ♦  ♦  aid,  assist,  or 
abet  others"  in  so  doing^  shall  be  guilty  of  n 
misdemeanor.  The  defendants  certainly  can- 
not complain  if  the  two  offenses  are  charged 
in  separate  accounts,  or  that  the  jury  acquit- 
ted of  actively  engaging  in  alleged  manufac- 
turing, but  convicted  of  aiding  and  abetting 
others  in  doing  so. 

Upon  the  whole  case,  giving  the  defendant 
every  reasonable  and  possible  exception,  we 
find 

No  error. 


(IfiS  N.  c.  85> 

JOHN    L.    f^OPER   LUMBER   CO.  v.    HER- 
RiNGTON  et  al.     (No.  67.) 

(Supreme  Court  of  North  Oirolina.    March  1,. 

1922.) 

1.  Deeds    ^s»  133 (3)— Remainder    to    nnbonr 
class  contlngeiit  nntii  In  esse. 

While  as  to  unborn  members  of  a  das» 
a  remainder  is  contingent  until  they  are  in 
esse,  when  they  come  into  being  the  remainder 
immediately  vests. 

2.  Deeds    ^=s>l33(2)-»Remalnder   to   children 
held  to  vest  upon  birth  of  first  child. 

Where  land  was  granted  to  two  persons  for 
life  with  remainder  to  the  children  of  each,, 
and  only  one  of  such  life  tenants  was  married 
and  had  children  at  the  time  of  the  execution 
of  the  deed,  the  remainder  to  the  children  of 
the  unmarried  life  tenant  vested  immediately 
upon  the  birth  of  her  oldest  diUd  after  mar- 
riage. 

3.  Deeds  ^s»93— Intention  of  orantor  prevails, 
over  technical  rnles  of  construction. 

The  cardinal  rule  in  the  construction  of 
deeds  is  that  the  intention  of  the  parties,  par- 
ticularly the  intention  of  the  grantor,  must 
govern,  and  such  intention,  drawn  from  the 
entire  instrument,  when  once  ascertained,  will 
prevail  over  technical  rules  of  construction. 
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represent  those  unborn,  and  court  may  order 

sale. 
A  remainder  to  a  class  of  children  or  more 
remote  relatives  vests  in  right,  but  not  in 
amount,  in  such  of  the  objects  of  the  bounty  as 
are  in  esse  and  answer  the  description,  subject 
to  open  and  let  in  any  that  may  afterwards  be 
born  before  the  termination  of  the  particular 
ostate,  and  a  sale  may  generally  be  authorized 
by  the  court  where,  in  case  of  a  remainder  to 
a  class,  those  of  the  class  who  are  in  esse 
represent  the  unborn  in  that  class,  in  which 
case  it  is  assumed  that  those  who  represent 
the  class  will  protect  the  interest  of  all,  under 
O.  S.  (  1744. 

5.  Remainders  e=» 1 6— irregularity  in  sale  of 
land  lield  cured  by  statute. 
That  a  proceeding  under  C.  S.  S  1744.  in 
"Which  a  commissioner's  sale  of  land  was  de- 
creed, was  instituted  before  the  clerk  of  court 
by  life  tenant  and  remaindermen,  did  not  ren- 
der the  sale  void  or  invalid,  and  the  irregularity 
was  cured  by  section  1745,  subsequently  passed. 

Appeal  from  Superior  Court,  Washington 
County;   Ferguson,  Judge. 
Action  by  the  John  Tj.  Roper  Lumber  Com- 


the  land,  and  an  order  was  made  by  the 
clerk  appointing  a  commissioner  to  make 
sale.  This  order  was  afterward  approved  by 
the  jndgo.  The  sale  was  duly  confirmed,  the 
commissioner  made  a  deed  to  the  purchaser, 
and  the  purchaser  on  November  4,  1904.. 
innrli'a  rlroi  to  the  plaintiff.  In  11K)8  a  third 
child,  William,  and  in  1912  a  fourth,  Robert, 
were  born  to  Mary  Lewis  Knowles. 

The  petitioner  instituted  a  proceeding  to 
register  its  title  under  the  Torrens  Law. 
Robert  Knowles  and  William  Knowles,  chil- 
dren born  after  the  sale  was  made  by  order 
'  of  court,  filed  an  answer  and  denied  petition- 
er's tUle.  They  assert  that  under  the  deed 
from  H.  J.  Williams  to  Mary  Lewis  they 
take  an  interest  in  the  lands  claimed  by  the 
petitioner,  and  that  the  special  proceeding 
under  which  the  lands  were  sold*  In  1904  did 
not  hnve  th(»  effect  of  divesting  their  Interest 
in  the  land. 

'rh»'  (<»iitention  of  the  defendants  is  that 
the  children  of  Mary  Lewis  took  a  contingent 
remainder  under  the  deed  from  H.  J.  Wil- 
liams, and  that  the  court  could  not  sell  their 
contingent  interest,  and  that  the  purchaser 
pany  against  Annie  W.  Herrington  and  oth-  ^t  said  sale  did  not  acquire  their  Interest 
ers.     From    a   Judgment,    plaintiff   appeals,  qij^^  proceeds  derived  from  said  sale  are  in 


Modified  and  affirmed. 


the  hands  of  W.  P.  Knowles,  the  father  of 


In  1882  H.  J.  Williams  and  wife  executed  the  defendants,  who  asserts  that  he  Is  holding 
a  deed  reciting  in  the  premises  and  in  the  the  proceeds  for  the  benefit  of  the  two  chil- 
habendum  a  conveyance  to  Annie  W.  Her-  dren  who  were  in  being  at  the  time  the  land 


rington  and  Mary  E.  Lewis  for  their  natural 
lives,  ''nnd  ;it  their  death  then  to  their  chil- 
dren, reserving  a  life  estate  in  said  land  for 


was  sold  under  order  of  court. 

The   examiner   of   titles   made  report  to 
whiclx  the  petitioner  filed  exceptions.    In  the 


H.  P.  Lewis  and  his  wife,  Ella  E.  Lewis,^  superior    court    the    following   issues    were 
the   parents  of  Annie  W.    Herrington   and  drafted: 


Mary  Lewis.  Following  the  description  of 
the  land  is  a  provision  that  Annie  W.  Her- 
rington should  have  and  possess  the  eastern 
part  of  the  land  conveyed  during  her  natural 
life,  and  at  her  death  it  should  go  to  her 
children,  and  that  l^Iary  Lewis  should  have 
and  possess  the  western  part  during  her  nat- 
ural life,  and  at  her  death  to  her  children  if 
she  should  have  any,  but,  if  she  should  die 
leaving  no  children,  then  to  Annie  W.  Her- 
rington during  her  natural  life,  and  at  her 
death  to  her  children.  About  1896  this  land 
was  accordingly  divided  by  Annie  W.  Her- 
rington and  Mary  E.  Lewis,  and  such  divi- 
sion is  recognized  by  the  parties  to  this  suit 
The  land  described  in  the  petition  is  the  part 
which  was  allotted  to  Mary  E.  Lewis. 

At  the  time  the  deed  of  H.  J.  Williams  and 
wife  was  executed  Annie  W.  Herrington  was 


"First.  Is  the  petitioner  the  owner  of  the 
land  described  in  the  petition?  Answer:  Yes. 
The  petitioner  owns  the  interest  of  W.  P. 
Knowles,  Mary  E.  Knowles,  Ruth  Knowles, 
Annie  Knowles,  and  E.  L.  Herrington  and 
Annie  W.  Herrington,  but  is  not  the  owner 
of  the  interest  of  William  and  Robert  EInowles, 
and  which  they  took  under  the  deed  from  H. 
J.  Williams,  Book  Y,  page  85,  nor  of  such 
children  as  may  be  hereafter  bom  to  Mary  E. 
(Lewis)  Knowles. 

"Second.  Were  L.  Q.  Roper,  guardian,  and 
S.  B.  SpruiU,  attorney,  properly  authorized  to 
represent  the  minors  and  to  execute  the  deed, 
as  alleged?    Answer:   Yes.' 


»t 


After  the  jury  had  answered  the  second 
issue,  the  court  answered  the  first  as  a  mat- 
ter of  law. 

His  honor  rendered  judgment  that  the  pe- 


married  and  had  children.    Mary  Lewis  was  tltioner  is  the  owner  of  such  interest  in  the 
not  married.     In  1895  Mary  Lewis  married  I  land  as  was  conveyed  to  Annie  W.  Herrlng- 


W.  P.  Knowles,  and  in  IQWk  was  the  mother 
of  two  children,  Ruth  and  Annie  Knowles. 
These  were  the  only  two  children  bom  to 
Mary  Lewis  prior  to  1908. 

In  1904  a  special  proceeding  was  begun  by 
W.  P.  Knowles,  his  wife  (Mary  Lewis),  and 
Ruth  Knowles  and  Annie  Knowles,  by  their 


ton  and  Mary  E.  Lewis  and  of  such  interest 
as  Annie  Knowles  and  Ruth  Knowles  he- 
quired  under  the  Williams  deed,  but  that  the 
petitioner  does  not  own,  and  the  commis- 
sioner's deed  does  not  convey,  the  Interest 
of  William  Knowles  and  Robert  Knowles, 
who  were  bom  after  the  institution  of  the 
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special  proceeding,  or  the  interest  of  any 
child  that  may  be  boro  hereafter  to  Mary 
Lewis  Knowles. 

Small,  MacLean,  Bragaw  &  Rodman,  of 
Washington,  N.  C,  for  appellant. 

ADAMS,  J.  His  honor  held  as  a  conclu- 
sion of  law  that  the  commissioner's  de^  did 
not  convey  to  the  purchaser  the  interest  of 
William  Knowles  and  Robert  Knowles,  or 
the  interest  of  any  child  that  might  thereaft- 
er be  born  to  Mary  Lewis  Knowles,  and  di- 
rw?N(l  a  (iiialitied  afliriDative  answer  to  the 
first  issue.  The  exceptions  call  in  question 
the  correctness  of  this  ruling  and  of  the 
judgment  rendered  on  the  verdict.  The  Judg- 
ment was  determined  chiefly  by  the  answer 
to  the  first  issue;  and  the  answer  to  the 
first  issue  was  no  doubt  determined  by  his 
honor's  interpretation  of  the  Williams  deed. 

[1-3]  In  the  granting  clause  this  deed  pur- 
ports to  make  conveyance  to  Annie  W.  Her- 
rington  and  Mary  E.  Lewis  during  their  nat- 
ural lives,  and  at  their  death  to  their  children, 
reserving  for  H.  P.  Lewis  and  his  wife  a 
life  estate.  The  habendum  is  substantially 
identical.  When  the  deed  was  executed  Mary 
Lewis  was  unmarried  and  had  no  children; 
and,  while  as  to  unborn  members  of  a  class 
the  remainder  is  contingent  until  they  are 
in  esse,  when  they  come  into  being  the  re- 
mainder Immediately  vests.  The  remainder 
to  the  children  of  Mary  Lewis  after  her  life 
estate  therefore  vested  Immediately  upon  the 
birth  of  the  oldest  child.  Here  the  direct 
question  is  whether  the  vested  remainder 
given  the  children  is  defeated  by  the  clause 
which  follows  the  description.  That  the  in- 
tention of  the  parties — ^particularly  the  in- 
tention of  the  grantor — must  govern,  is  the 
cardinal  rule  in  the  construction  of  deeds; 
and  such  intention,  drawn  from  the  entire 
instrument,  when  once  ascertained,  will  pre- 
vail over  technical  rul.es  of  construction. 
The  obvious  intention  of  the  grantor  was  to 
convey  an  estate  of  equal  dignity  to  Annie 
W.  Herrington  and  Mary  B.  Lewis  for  life, 
with  remainder  in  fee  to  the  children  of 
each ;  and,  if  no  children  should  be  bom  to 
Mary  EI  Lewis,  the  remainder  at  the  expira- 
tion of  her  life  estate  should  go  to  Annie  W. 
Herrington  during  the  latter's  natural  life, 
and  at  her  death  to  her  children. 

[4J  In  these  circumstances  the  accepted 
doctrine  is  that  a  remainder  to  a  class  of 
children  or  more  remote  relatives  vests  in 
right,  but  not  in  amount,  in  such  of  the  ob- 
jects of  the  bounty  as  are  in  esse  and  answer 
the  description,  subject  to  open  and  let  in 
any  that  may  afterwards  be  born  before  the 
determination  of  the  particular  estate;  and 
a  sale  may  generally  be  authorized  by  the 
court  where  in  case  of  a  remainder  to  a 
class  those  of  the  class  who  are  in  esse  rep- 
resent the  others.  In  such  case  it  Is  as- 
sumed that  those  who  represent  a  particu- 
lar class  will  protect  the  interest  of  all  who 


have  or  may  acquire  an  interest  In  tbe 
mainder. 


«»i 


It  is  certain  that,  if  land  be  devised  to  a 
person  for  life,  with  an  executory  devise  in 
fee  to  his  children,  the  court  c&nnot  order  a 
sale  of  the  land  before  the  birth  of  any  cluld, 
because,  not  being  in  esse,  there  can  be  no 
one  before  the  court  to  represent  its  interests. 
Such  was  the  case  in  Watson  v.  Watson.  But 
if  there  be  any  children  in  esse  in  whom  the 
estate  in  fee  can  vest,  a  sale  may  be  ordered, 
because,  if  their  interests  require  it,  they  may 
be  represented  by  their  guardians;  and  this  may 
be  done,  though  all  of  the  children  of  the  class 
may  not  yet  have  been  bom.  Such  is  the  case 
now  before  us,  with  the  exception  that  there 
is  an  executory  devise  to  the  unborn  children  of 
another  person,  depending  on  the  event  of  the 
tenant  for  life  dying  without  leaving  issue. 
Can  this  latter  circumstance  make  any  dif- 
ference? We  think  not,  because  the  first  class 
of  children  are  the  primary  objects  of  the  de- 
visor's bounty;  and  as  they  have  vested  remain- 
ders in  fee,  and  as  their  interests,  as  well  as 
that  of  the  tenant  for  life,  will  be  promoted  by 
having  the  land  sold  and  the  proceeds  invested 
in  other  lands,  or  in  stocks  or  other  securities 
for  their  use,  the  court  of  equity  is  authorized, 
under  the  general  power  conferred  by  the  act 
to  which  we  have  referred,  to  order  a  sale." 
In  re  Dodd,  62  N.  C,  98. 

There  is  a  full  discussion  of  the  question 
in  Springs  v.  Scott,  132  N.  O.  5i8,  44  S.  E. 
116.  There  Ck)nnor,  J.,  after  reviewing  the 
decisions  and  admitting  that  some  are  in 
conflict  with  the  current  of  authority  in  this 
state,  said: 

"We  have  not  discussed  these  cases  for  the 
purpose  of  overruling  them,  but  to  classify  and 
distinguish  them,  and  to  show  that  the  language 
—used  in  Ex  parte  Dodd,  in  respect  to  the 
power  of  the  court  to  order  a  sale  of  land 
where  there  is  an  executory  devise  to  persons 
unborn,  there  being  members  of  a  class  next  in 
remainder  to  a  life  tenant— has  not  been  over- 
ruled or  doubted."    132  N.  C.  555.  44  S.  E.  118. 

And  again  on  page  564  of  132  N.  C,  on 
page  121  of  44  S.  El: 

"Without  regard  to  the  act  of  1903,  the  court 
has  the  power  to  order  the  sale  of  real  estate 
limited  to  a  tenant  for  life  with  remainder  to 
children  or  issue,  upon  failure  thereof,  over 
to  persons,  all  or  some  of  whom  are  not  in 
esse,  when  one  of  the  class  being  first  in  re- 
mainder after  the  expiration  of  the  life  estate 
is  in  esse  and  a  party  to  the  proceeding  to  rep- 
resent the  class,  and  that  upon  decree  passed, 
and  sale  and  title  made  pursuant  thereto,  the 
purchaser  acquires  a  perfect  title  as  against  all 
persons  in  esse  or  in  posse. 


♦» 


See  Irvin  v.  Clark,  98  N.  C.  438,  4  S.  E.  30; 
Branch  v.  Griflln,  99  N.  C,  174,  5  S.  B.  393, 
398;  Yancey  v.  Case,  124  N.  C.  151,  32  S.  E. 
V.n.  70  Am.  St.  Rep.  577;  Hodges  v.  T>ips- 
comb.  128  N.  C,  57;  Dunn  v.  Hines,  164  N. 
O.  114,  80  S.  E.  410 ;  Bullock  v.  Oil  Co.,  163 
N.  C.  64,  80  S.  E.  972,  21  C.  J.  986,  1003. 

[5]  The  commissioner's  deed,  however,  waa 
executed  after  the  enactment  of  the  statute 
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of  1903.  This  act  (0.  S.  f  1744)  provides 
that,  whete  there  Is  a  vested  interest  in  real 
estate  and  a  contingent  remainder  oyeac  to 
persons  who  are  not  in  being,  or  when  the 
contingency  has  not  yet  happened  which  will 
determine  who  the  remaindermen  are,  there 
may  be  a  sale  of  the  property  by  a  proceed- 
ing in  the  superior  court  at  term  time.  The 
proceeding  in  which  the  commissioner's  sale 
of  the  land  in  question  was  decreed  was  in- 
stituted before  the  derk;  but  the  proceeding 
was  not  for  this  rfason  void  or  invalid.  The 
irregularity  is  cured  by  the  act  of  1905, 
which  is  as  follows: 

"In  all  cases  where  property  has  been  con- 
veyed by  deed,  or  devised  by  will,  upon  con- 
tingent remainder,  executory  devise,  or  other 
limitation,  where  a  judgment  of  a  superior 
court  has  been  rendered  authorizing  the  sale  of 
such  property  discharged  of  such  contingent 
remainder,  executory  devise  or  other  limitation 
in  actions  or  special  proceedings  where  all  per- 
sons in  being  who  would  have  taken  such  prop- 
erty if  the  contingency  had  then  happened  were 
parties,  such  judgment  shall  be  valid  and  bind- 
ing upon  the  parties  thereto  and  upon  all  other 
persons  not  then  in  being:  Provided,  that 
nothing  herein  contained  shall  be  construed  to 
impair  or  destroy  any  vested  right  or  estate." 
C.  S.  I  1745. 

In  the  present  case  Ruth  Knowles  and  An- 
nie Knowles,  children  of  Mary  Lewis,  were 
of  the  class  first  in  remainder  after  the  ex- 
piration of  the  life  estate.  They  were  made 
parties  to  the  special  proceeding?  and  were 
represented  by  their  general  guardian.    They 


held  to  raise  a  question  for  jury  as  to  whether 
his  injuries  were  the  proximate  result  of  de- 
fendant's negligence. 

3.  NeBtlgenoe  ^=»  1 01— Railroad  amirioyee's 
contribatory  negligenoe  eonsidered  o«ly  for 
question  of  damages. 

Though  contributory  negligence  of  an  in- 
jured railroad  employee  was  established,  the 
refusal  to  grant  a  nonsuit  was  proper  under 
C.  S.  §  3467,  providing  that  in  actions  against 
a  common  carrier  by  railroad  for  injuries  to 
employee  contributory  negligence  does  not  bar 
a  recovery,  but  goes  only  to  diminish  damages. 

Appeal  from  Superior  Court,  Nash  Coun- 
ty; Allen,  Judge. 

Action  by  Matthew  T.  Lamm  against  the 
Atlantic  Coast  Line  Railroad  Company  and 
the  Director  General  of  Railroads.  From 
judgment  for  plaintiff,  defendant  the  Direc- 
tor General  appeals.    No  error. 

The  action  is  by  plaintiff,  an  employee  of 
defendant  company,  in  charge  and  control 
of  codefendant,  the  Director  General  of  Rail- 
roads, to  recover  damages  for  serious  and 
permanent  physical  injuries,  caused  by  the 
alleged  negligence  of  defendants  in  the  op- 
eration of  a  switching  engine,  in  connection 
with  which  plaintiff,  as  employee  and  in  the 
line  of  his  duty,  was  presently  engaged  in 
coupling  cars  on  a  spur  track  of  defendant 
railroad,  running  into  the  yards  of  Hackney 
Bros.  There  was  denial  of  liability  and 
plea  of  contributory  negligence,  and  on  is- 
sues submitted  as  to  liability  of  Director 


represented   the  entire  class   of  remainder-  General  the  jury  render  a  verdict: 


men,  including  William  and  Robert,  and  the 
decree  therefore  bound  the  entire  class. 
Since  the  first  issue  was  answered  by  the 
court  as  a  matter  of  law,  the  answer  to  the 
second  will  not  be  disturbed.  The  answer  to 
the  first  issue  will  be  modified  so  as  to  in- 
clude the  interest  of  William  Knowles  and 
Robert  Knowles  and  of  any  after-born  child 
of  Mary  Lewis,  and  the  judgment  will  be 
rendered  in  accordance  with  the  modified 
verdict.  The  cost  of  the  appeal  will  be 
taxed  against  the  appellee. 
Modified  and  affirmed. 


(183  N.  C.  74) 

LAMM  V.  ATLANTIC  COAST  LINE  R.  CO. 

et  at.    (No.  58.) 

(Supro"»o  Court  of  North  Carolina.    March  1, 

1922.) 

1.  Trial  ^=»I56(2)— On  motion  to  nonsuit,  de- 
fendant's evidence  may  not  be  considered. 

On  motion  to  nonsuit,  defendant's  evidence 
favorable  to  him  cannot  be  considered. 

2.  Master  and  servant  €=9285(1 1 )-»Negllgence 
causing  Injury  to  switchman  held  for  ]ury. 

In  an  action  by  a  switchman  for  'Tijury  by 
the  operation  of  a  switching,  engine,  evidence  | 


(1)  That  the  injury  was  caused  by  the  neg* 
ligence  of  defendant. 

(2)  That  plaintiff  was  guilty  of  contribu- 
tory negligence,  and  (3)  assessing  plaintiff 
proportionate  damages. 

Judgment  on  the  verdict  for  plaintiff,  and 
defendant  the  Director  General  appealed,  as- 
signing for  error  chiefly  the  refusal  of  his 
motion  to  nonsuit. 

F.  S.  Spruill,  of  Rocky  Mount,  for  appel- 
lant 

E.  B.  Grantham,  of  Rocky  Mount,  and  J. 
S.  Manning,  of  Raleigh,  for  appellee. 

HOKE,  J.  [1,  2]  There  were  facts  in  evi- 
dence on  part  of  plaintiff  tending  to  show 
that  on  or  about  July  28,  1918,  plaintiff,  a 
switchman  in  employment  of  defendant  com- 
pany, with  others  of  the  switching  crew  and 
a  -switching  engine  of  defendant  company, 
were  engaged  in  coupling  some  cars  on  a  spur 
track  of  the  company,  running  into  the  yards 
of  Hackney  Bros.;  that  the  engine  was  be- 
ing operated  at  the  time  by  one  A.  L.  Darden, 
an  engineer  also  in  employ  of  defendant,  and 
as  said  engine  was  backed  against  the  first 
of  the  cars,  plaintiff,  by  direction  of  the  yard 
conductor,  and  In  the  line  of  his  duty,  made 
the   couplidg,    and   while    the    engine   was 
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standing  still,  plaintiff  endeavored  to  pass 
between  tbe  engine  and  tlie  car,  by  getting 
over  the  drawhead,  and  swung  himself  up 
for  the  purpose,  when  the  engine,  without 
further  signal,  was  suddenly  moved  towards 
the  car,  causing  plaintiff  to  fall,  and  where- 
by plaintiff's  foot  was  caught  between  the 
bumpers  and  crushed,  causing  the  Injuries 
as  stated;  that  by  custom  and  practice,  aft- 
er the  coupling  was  made,  the  switchman 
was  to  give  a  signal  to  this  effect,  and  the 
engineer  moved  the  engine  further  as  per 
signal,  and  on  this  occasion  plaintiff  had  giv- 
en no  signal  for  the  engine  to  move,  and  at 
the  time  was  endeavoring  to  pass  between 
the  engine  and  the  car,  partly  to  avoid  being 
strucli  and  rolled  up  by  a  bricls  wall  very 
near  the  tracls  and  also  to  be  in  a  position 
to  properly  signal  the  engineer  for  some  fur- 
ther couplings  then  to  be  made. 

There  was  testimony  on  part  of  defendant 
tending  to  show  that  the  engineer  had  moved 
his  engine  towards  the  car  at  the  time,  in 
response  to  a  proper  signal  from  another 
switchman,  and  that  he  was  free  from  blame 
in  the  matter;  but  this  may  not  be  consid- 
ered on  a  motion  to  nonsuit,  and  accepting 
the  testimony  of  plaintiff  as  true,  the  estab- 
lished position  on  a  motion  of  this  character. 
It  clearly  permits,  if  it  does  not  require,  the 
inference  that  plaintiff  was  injured  as  the 
proximate  result  of  defendant's  negligence. 

[3]  It  was  earnestly  urged  for  defendant 
that  judgment  of  nonsuit  should  have  been 
allowed  because  the  negligence  of  plaintiff 
was  clearly  the  proximate  cause  of  the  in- 
juries received  by  him,  citing  and  comment- 
ing chiefly  on  Dermld  v.  Railroad,  148  N.  C. 
180,  61  S.  B.  657.  But  the  position  is  not 
now  available  in  support  of  a  motion  to  non- 
suit, by  reason  of  the  statute  applicable. 
Const.  St.  §  3467,  and  which  provides  in  part 
that— 

"In  all  actions  hereafter  brought  against  any 
common  carrier  by  railroad  to  recover  damages 
for  personal  injury  to  an  employee,  or  where 
such  injuries  have  resulted  in  his  death,  the 
fact  that  the  employee  may  have  been  guilty  of 
contributory  negligence  shall  not  bar  a  recov- 
ery, but  the  damages  shall  be  diminished  by 
the  jury  in  proportion  to  the  amount  of  neg- 
ligence attributable  to  such  employee,"  etc. 

This  statute,  enacted  at  the  session  of 
1913,  is  controlling  on  the  facts  of  the  pres- 
ent record,  and  by  its  express  provisions^ 
contributory  negligence  on  the  part  of  the 
employee,  though  established,  as  it  was  in 
this  instance,  no  longer  bars  a  recovery,  but 
is  to  be  considered  only  on  the  question  of 
damages — an  effect  that  was  no  doubt  prop- 
erly allowed  it  on  the  trial,  as  no  exception 
appears  to  the  determination  of  that  issue. 

The  authority  chiefly  commented  by  coun- 
sel, Dermid  v.  Railroad,  supra,  was  a  case 
decided  before  the  enactment  oT  the  statute 


referred  to  and  at  a  time  when  contributory 
negligence  in  this  jurisdiction,  where  same 
was  established,  constituted  a  complete  de- 
fense. We  find  no  error  in  the  record,  and 
the  judgment  for  plaintiff  is  aftirmcd. 
No  error. 


(183  N.  C.  96) 

BERTiE  COTTON  OIL  CO.  et  al.  v.  ATLAN- 
TIC COAST  LINE  R.  CO.  et  al.    (No.  98.) 

(Supreme  Court  of  North  Carolina.    March  1, 

1922.) 

Railroads  (gr=>480(3)— Preponderanoe  of  evi- 
dence not  required  In  rebuttal  of  prima  fade 
case  of  negligent  Are. 

Where  plaintiffs  proved  that  property  had 
been  destroyed  by  fire  escaping  from  railroad's 
locomotive,  they  made  a  prima  facie  case  of 
negligence  for  consideration  of  the  jury;  but 
such  proof  did  not  impose  upon  the  defend.^int 
the  burden  of  rebutting  the  prima  facie  cnse  by 
a  preponderance  of  the  evidence,  the  prima 
facie  case,  standing  alone,  warranting,  but  not 
compelling,  the  inference  of  negligence. 

Appeal  from  Superior  Court,  Bertie  Coun- 
ty;   Calvert,  Judge. 

Action  by  the  Bertie  Cotton  Oil  Company 
and  others  against  the  Atlantic  Coast  Line 
Railroad  Company  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  New 
trial. 

Civil  action  to  recover  damages  for  the 
negligent  burning  of  plaintiff's  seedhouse 
and  contents.  Certain  insurance  companies 
who  claimed  to  be  subrogated  to  the  rights 
of  the  insured  were  made  coplaintiffs.  The 
jury  found  that  the  property  of  the  Bertie 
Cotton  Oil  Ck)mpany  had  been  burned  by  the 
negligence  of  the  defendant,  and  assessed 
damages. 

F.  S.  Sprulll,  of  Rocky  Mount,  and  Gillam 
&  Davenport,  of  Windsor,  for  appellants. 

James  S.  Manning,  of  Raleigh,  and  Wins- 
ton &  Matthews,  of  Windsor,  for  appellees. 

ADAMS,  J.  The  defendant  excepted  to  the 
following  paragraph  in  his  honor's  instruc- 
tions to  the  jury; 

*'A8  to  the  burden  of  proof  on  the  first  ques- 
tion, as  to  how  the  fire  started,  the  burden  is 
on  the  plaintiff  to  satisfy  the  jury  from  the 
evidence,  and  by  its  greater  weight,  that  the 
property  was  set  on  fire  by  live  sparks  from 
the  locomotive;  if  the  jury  should  not  so  find, 
then  you  will  answer  the  first  issue  No;  but  if 
you  do  so  find  that,  if  the  property  was  set  ou 
fire  by  live  sparks  from  the  locomotive,  then 
the  burden  of  proof  shifts  to  the  defendant  to 
satisfy  you  by  the  evidence,  and  by  its  greater 
weight,  that  it  used  a  competent  and  skillful 
engineer  and  that  tbe  condition  of  the  spark 
arrester  was  good,  and  if  you  so  find  you  will 
answer  this  issue  No;    otherwise,  Yes." 

There  are  several  decisions  o^  this  court 
in  which  similar  instructions  have  been  ap- 
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proved.  These  arc  represented  by  Grant  v. 
R.  R.,  108  N.  C.  467,  13  S.  ES.  209,  and  Denny 
▼.  II,  R..  179  N.  C.  533.  103  S.  E.  24.  There 
are  numerous  decisions  in  which  the  instruc- 
tion has  been  disapproved.  These  are  repre- 
sented by  Williams  v.  R.  R.,  130  N.  G.  128, 
40  S.  B.  979 ;  Shepard  v.  TeL  Co.,  143  N.  C. 
245,  55  S.  E.  704,  118  Am.  St.  Rep.  796 ;  Stew- 
art V.  Carpet  Co.,  138  N.  C.  66,  50  S.  B.  662; 
Winslow  V.  Hardwood  Co..  147  N.  0.  276,  60 
S.  E.  1130;  Overcash  v.  Electric  Co.,  144  N. 
O.  577,  57  S.  B.  377,  12  Ann.  Caa  1040.  The 
decisions  are  conflicting. 

When  the  plaintiffs  proved  that  the  prop- 
erty had  been  destroyed  by  fire  escaping 
from  the  defendant's  locomotive,  they  made 
a  prima  facie  case  of  negligence  for  the 
consideration  of  the  jury;  or,  as  Mr.  Jus- 
tice Pitney  says,  such  proof  furnished  cir- 
cumstantial evidence  of  negligence;  but  it 
did  not  impose  upon  the  defendant  the  bur- 
dren  of  rebutting  the  prima  facie  case  by  the 
preponderance  of  the  evidence.  Sweeney  v. 
Erving.  228  U.  S.  233,  33  Sup.  Ct.  416,  57  U 
Ed.  815,  Ann.  Cas.  1914D,  905.  The  princi- 
ple upon  which  this  proposition  rests  has 
been  stated  as  follows: 

"The  burden  of  the  issue,  that  is,  the  bur- 
den of  proof  in  the  sense  of  proving  or  es- 
tablishing the  issue  or  case  of  the  party  upon 
whom  such  burden  rests,  as  distinguished  from 
the  burden  or  duty  of  going  forward  and-  pro- 
ducing evidence,  never  sliifts,  but  the  burden  or 
duty  of  proceeding  or  going  forward  often  does 
shift  from  one  party  to  the  other,  and  some- 
times back  again.  Thus,  when  the  actor  has 
gone  forward  and  made  a  prima  facie  case, 
the  other  party  is  compelled  in  turn  to  go 
forward  or  lose  his  case,  and  m  this  sense  the 
burden  shifts  to  him.  So  the  burden  of  going 
forward  may,  as  to  some  particular  matter, 
shift  again  to  the  first  party  in  response  to  the 
call  of  a  prima  facie  case  or  presumption  in 
favor  of  the  second  party.  But  the  party  who 
has  not  the  burden  of  the  issue  is  not  bound  to 
disprove  the  actor's  case  by  a  preponderance  of 
the  evidence,  for  the  actor  must  fail  if,  upon 
the  whole  evidence,  he  does  not  have  a  pre- 
ponderance, no  matter  whether  it  is  because  the 
weight  of  evidence  is  with  the  ether  party  or 
because  the  scales  are  equally  balanced."  1  El- 
liott on  Bvidence,  139. 

Standing  alone,  the  prima  facie  case  war- 
ranted but  did  not  comp^  the  inference  of 
negligence;  it  furnished  evidence  to  be 
weighed  but  not  necessarily  to  be  accepted ; 
it  made  a  case  to  be  decided  by  the  jury  but 
did  not  forestall  the  verdict  Sweeney  ▼. 
ISrving,  supra. 

Recognizing  the  inconsistent  and  conflicts 
ingi  expressions  in  several  of  the  decisions 
and  the  confusion  that  necessarily  resulted, 
we  undertook  tn  a  recent  decision  to  review 
some  of  the  cases  in  which  the  burden  of 
proof  is  discussed  for  the  purpose  of  formu- 
lating, or  rather  of  restating  the  approved 


principle.    White  v.  Hlnes,  182  N.  0.  288,  109 
S.  E.  31.    As  there  stated,  the  rule  is  this: 

''After  the  plaintiff  has  established  a  prima 
facie  case  of  negligence,  if  no  other  evidence 
is  introduced,  the  jury  will  be  fully  warranted 
in  answering  the  issue  as  to  negligence  in  favor 
of  the  plaintiff,  but  will  not  be  required  to  do 
sp  as  a  Inatter  of  law.  When  sucL  prima  facie 
case  is  made,  it  is  Incumbent  upon  the  defend- 
ant to  offer  proof  in  rebuttal  of  the  plain- 
tiff's case,  but  not  to  the  extent  of  preponder- 
ating evidence.  The  defendant,  however,  is  not 
required  as  a  matter  of  law  to  produce  evidence 
m  rebuttal;  he  may  decline  to  offer  evidence 
at  the  peril  of  an  adverse  verdict.  If  he  offer 
evidence,  the  plaintiff  may  introduce  other  evi- 
dence in  reply;  and  the  jury  will  finally  de- 
termine whether  the  plaintiff  is  entitled  by  the 
greater  weight  of  all  the  evidence  to  an  affirma- 
tive answer  to  the  issue;  for  throughout  the 
trial  the  burden  is  upon  the  plaintiff  to  show 
by  the  greater  weight  of  the  evidence  that  he 
is  entitled  to  such  answer." 

In  that  case  it  is  further  said: 

• 

"After  all  the  evidence  is  introduced,  the  vi- 
tal question  is  not  whether  the  defense  spe- 
cifically relied  on  is  established  to  the  entire 
satisfaction  of  the  jury,  but  whether  on  th^ 
issue  of  negligence  the  evidence  preponderates 
in  favor  of  the  plaintiff,  and  by  this  test  the 
answer  to  the  issue  is  to  be  determined." 

By  the  application  of  this  principle  the 
more  recent  decisions  of  this  court  have  been 
made  to  harmonize  with  the  greater  weight 
of  authority  on  the  question.  It  will  be  ob- 
served that  in  the  instruction  excepted  to  his 
honor  did  not  refer  to  the  burden  of  the  is- 
sue, but  only  to  the  burden  of  proof  which 
was  referred  in  the  first  instance  to  the 
plaintiff  and  afterward  to  the  defendant. 

His  honor  very  properly  denied  the  mo- 
tion for  nonsuit,  but  we  are  of  opinion  that 
the  defendant  is  entitled  to  a  new  trial  for 
error  in  imposing  on  the  defendant  a  burden 
beyond  that  which  is  required  by  law. 

New  triaL^ 


(183  N.  C.  63) 

MODLiN  V.  CHANDLER  SALES  CO. 

(No.  68.) 

(Supreme  Court  of  North  Carolina.     Feb.  22, 

1922.) 

I.  Explosives  ^s»  10— Evidence  held  sufficient 
to  go  to  the  Jury  as  to  negligence  of  de- 
fendant's servant  cleaning   aotomobile. 

In  an  action  for  negligently  destroying  an 
automobile,  evidence  that  defendant's  servant  in 
cleaning  the  automobile  with  gasoline  did  not 
disconnect  the  wiring  from  the  batteries  to  the 
lights  and  the  wiring  of  the  magneto,  so  that 
a  slight  turn  of  the  shaft  would  make  a  spark, 
and  worked  with  an  open  container  of  gasoline 
nearby,  was  sufficient  evidence  to  go  to  the 
jury. 
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2.  Explosives     ^=»  10  — Negligence     presumed 
where  care  would  have  avoided  Injury  from 

•  gasoline;  "prima  facie  case  of  negligence." 
Where  in  washing  an  automobile  with  gaso- 
line, which,  though  dangerous,  could  be  done 
by  exercising  commensurate  care,  the  automo- 
bile was  set  on  fire  and  burned,  the  presump- 
tion of  failure  to  exercise  proper  care-  arising 
therefrom  makes  a  "prima  facie  case  of  neg- 
ligence," which  means  only  that  it  carries 
the  case  to  the  jury,  though  the  burden  of 
showing  negligence  or  of  establishing  the  issue 
in  plaintiff's  favor  remains  throughout  the 
case  with  plaintiff. 

3.  Negligence  <S=»I2I (I)— Burden  of  proof  on 
plaintiff,  though  res  ipsa  loquitur  appJies. 

Res  ipsa  loquitur,  where  it  applies,  does 
not  convert  defendant's  general  issue  into  an 
affirmative  defense,  but,  when  all  the  evidence 
is  in,  the  question  for  the  jury  is  whether  the 
preponderance  is  with  the  plaintiff. 

Appeal  from  Superior  Court,  Edgecombe 
County;   Allen,  Judge.- 

Action  by  Grover  D.  Modlin  against  T. 
L.  Simmons  and  L.  D.  Harx>er,  trading  as 
the  Chandler  Sales  Company.  From  judg- 
ment for  plaintiff,  defendant  appeals.  No 
error. 

This  suit  was  brought  to  recover  dam- 
ages for  the  burning  of  an  automobile,  which 
plaintifl  had  left  with  the  defendant  to  be 
repaired  and  cleaned,  upon  the  allegations 
of  negligence  as  alleged  in  the  complaint. 
After  the  evidence  was  all  in,  the  arguments 
finished,  and  the  charge  to  the  jury  half 
delivered,  plaintiff  was  given  permission  to 
amend  his  complaint  so  as  to  allege  that 
the  automobile  was  placed  in  charge  of  an 
Inexperienced  and  incompetent  laborer, 
whose  negligence,  from  his  incompetency, 
caused  the  injury.  Defendant  contends  that 
there  was  no  evidence  to  support  such  alle- 
gation. The  judge's  right  to  permit  the 
amendment  is  not  being  questioned. 

P.  S.  Spruill,  of  Rocky  Mount,  for  appel- 
lant. 

Thome  &  Thome,  of  Rocky  Mount,  for 
appellee. 

WALKER,  J.  [1]  There  are  really  but 
two  questions  in  this  chse,  first,  as  to  wheth- 
er there-  Is  any  evidence  that  the  defendant, 
the  Chandler  Sales  Company,  assigned  an 
inexperienced  and  incompetent  man  to  do 
the  work  of  repairing  and  cleaning  the  car 
of  plaintiff,  and  whether  by  reason  thereof 
and  of  the  negligence  of  the  defendant's  serv- 
ant it  caught  fire  from  a  spark  which  came 
in  contact  with  the  highly  infiammable  gas- 
oline with  which  the  cleaning  was  being 
done  and  the  car  was  burned  so  that  it  be- 
came useless  and  practically  of  no  value  to 
the  plaiiitiff ;  the  particular  act  of  negligence 
alleged  on  the  part  of  defendant  and  its  re- 
pairer and  cleaner,  who  was  doing  the  work 


for  it,  being  that  the  latter  got  a  bucket  about 
two-thirds  full  of  gasoline  for  the  purpose 
of  cleaning  the  car,  and  set  it  down  near  the 
car,  which  was  allowed  to  remain  folly 
wired  and  ready  for  the  transmission  of 
electricity.  After  stating  that  the  car  had 
been  left  with  the  defendant  to  be  repaired 
and  cleaned,  the  plaintiff  thus  alleges  the 
different  negligent  acts:  In  order  to  haye 
the  work  done  the  defendant  negligently, 
carelessly,  and  without  the  exercise  of  ordi- 
nary care,  put  to  do  the  work,  whi<^  among 
other  things  was  to  wash  and  clean  the  base 
of  the  motor  of  the  automobile,  an  ignorant 
and  inexperienced  servant,  who  proceeded  or 
undertook  to  wash  the  base  of  the  motor 
of  the  automobile  and  its  other  parts  with 
gasoline;  the  gasoline  being  contained  in 
an  open  tin  quart  container.  The  base  of 
the  motor  was  left  in  its  place  in  the  frame 
of  the  car  at  the  time  of  undertaking  to  do 
such  work,  and  all  the  wiring  from  the  gen- 
erator to  the  batteries  and  the  wiring  and 
connections  from  the  batteries  to  the  lights 
of  the  car  were  left  fully  connected  with 
each  other  and  with  the  magneto,  so  that 
at  a  very  slight  turn  of  the  shaft  of  the  au- 
tomobile or  contact  made  with  the  generator 
by  metal  or  other  conductor  it  would  spark 
all  of  the  said  apparatus  and  wires,  being 
fully  charged  with  and  ready  for  the  trans- 
mission of  electricity,  so  that  to  use  gaso- 
line at  such  time  and  manner  would  almost 
necessarily  result  in  an  explosion.  And, 
further,  the  said  agent  and  servant,  at  the 
same  time,  and  notwithstanding  the  visible 
and  obvious  danger  and  risk  of  doing  so,  un- 
dertook and  did  in  part  wash  and  clean  the 
said  parts  with  gasoline,  pouring  the  gaso- 
line on  such  parts  from  the  open  tin  quart 
container,  the  crank  case  of  the  automobile 
being  placed  under  the  motor  in  the  form  of 
an  open  exposed  basin  for  the  purpose  of 
catching  the  overflow  of  gasoline.  In  con- 
sequence of  the  negligence  and  carelessness 
of  the  defendants  in  doing,  or  undertaking 
to  do,  the  business  of  washing  and  cleaning 
the  base  of  the  motor  of  the  automobile  in 
the  way  and  manner  herein  stated  at  a  time 
when  the  electric  wiring  of  said  automobile 
was  connected  with  the  generator,  batteries 
and  light,  and  the  ignorance  and  incompe- 
tence of  the  workman  who  was  left  in  charge 
of  the  business,  as  aforesaid,  in  some  way  or 
manner,  the  crank  shaft  was  turned,  or  by 
contact  with  the  tin  quart  container  or  some 
other  metal  or  conductor  with  which  he  was 
doing  the  work  electric  sparks  were  thrown 
off,  as  might  easily  have  been  foreseen  and 
known  by  the  defendants,  the  gasoline  was 
ignited  by  the  electric  spark,  or  current,  and 
the  plaintiff's  car  was  thereby  set  on  fire  and 
totally  destroyed,  to  the  plaintilTs  great 
damage. 

[2]  There  was  evidence,  as  shown  by  the 
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record,   to  sustain  the  allegation  of  negU-    the  work  as  it  was  done,  furnish  some  evl- 


gence.  The  manner  in  which  the  work  was 
done  and  the  use  of  a  large  quantity  of  gas- 
oline in  and  so  near  to  the  car,  while  it  was 
being  cleaned,  where  It  was  likely  to  be  ignit- 
ed from  the  wiring,  which  was  not  discon- 
nected during  the  performance  of  the  work, 
clearly  showed  negligence.  It  was  a  dan- 
gerous undertaking  at  best,  because  the  gas- 
oline and  its  vapors  especially  were  highly 
inflammable,  but  it  was  a  thing  which  could 
be  done  safely  with  exercise  of  commensu- 
rate care,  that  is,  ordinary  prudence;  and, 
where  this  is  true,  the  failure  to  exercise 
the  proper  care  is  ordinarily  presumed  (Ay- 
cock  V.  Ralload,  89  N.  C.  321),  in  the  sense 
that  it  makes  out  a  prima  facie  case  of  neg- 
ligence, which  means  only  that  it  carries 
the  case  to  the  jury,  though  the  burden  of 
showing  negligence,  or  of  establishing  the  is- 
sue in  his  favor,  remains  throughout  the 
case  with  the  plaintiff.  Cox  v.  Railroad  Cp., 
149  N.  C.  117,  62  S.  E.  884;  Page  v.  Manu- 
facturing Co.,  180  N.  C.  335,  104  S.  E.  667; 
Stewart  v.  Carpet  Co.,  138  N.  C.  60,  50  S.  E. 
562;  Womble  v.  Grocery  Co.,  135  N.  O.  474, 
47  S.  E.  493;  and  especially  the  recent  case 
of  Sweeney  v.  Ervfng,  228  U.  S.  233,  33  Sup. 
Ct.  416,  57  L.  Ed.  815,  Ann.  Cas.  1914D,  905, 
where  the  court  cites  and  approves  the  rule 
as  stated  by  this  court  In  Stewart  v.  Carpet 
Co.,  supra,  and  says  with  reference  thereto 
that  res  ipsa  loquitur  means  that  the  facts 
of  the  occurrence  warrant  the  inference  of 
negligence,  not  that  they  compel  such  an  in- 
ference; that  they  furnish  circumstantial 
evidence  of  negligence  where  direct  evidence 
of  it  may  be  lacking;  but  it  is  evidence  to  be 
weighed,  not  necessarily  to  be  accepted  as 
sufficient;  that  they  call  for  explanation  or 
rebuttal,  not  necessarily  that  they  require 
it;  that  they  may  make  a  case  to  be  decid- 
ed by  the  Jury,  not  that  they  forestall  the 
verdict. 

[31  Res  ipsa  loquitur,  where  it  applies, 
does  not  convert  the  defendant's  general  is- 
sue into  an  affirmative  defense.  When  all 
the  evidence  is  in,  the  question  for  the  Jury 
is  whether  the  preponderance  is  with  the 
plaintiff.  Such,  we  think,  is  the  view  gen- 
erally taken  of  the  matter  in  well-considered 
Judicial  opinions.  These  views  are  sustain- 
ed by  the  recent  case  of  White  v.  Hlnes,  182 
N.  C.  275,  109  S.  B.  81,  where  the  question 
was  fully  and  learnedly  examined  with  a 
copious  citation  of  the  authorities  by  Jus- 
tice Adams,  and  the  true  rule  clearly  and 
finally  formulated  in  accordance  with  what 
precedes.  Under  the  rule  we  have  above 
stated,  and  the  authorities  we  have  arrayed 
in  support  of  it,  we  are  of  the  opinion  that 
there  was  some  evidence  of  negligence  In 
this  case  fit  for  the  consideration  of  the  Jury, 


dence  that  It  was  negligently  performed. 

The  learned  and  Just  Judge  who  presided 
at  the  trial  did  not  mean  by  his  Instruction 
to  the  Jury,  to  which  a  general  exception  was 
taken  by  the  defendiint,  that  it  was  for  them 
to  decide  whether  there  was  any  evidence 
of  negligence,  and  thereby  submit  a  question 
of  law  to  them.  Such  a  construction  of  his 
words  would  be  too  narrow,  and  the  entire 
charge  shows  clearly  that  he  intended  to  re- 
fer to  them  the  question  only  as  to  whether 
the  evidence  satisfied  them  that  in  fact  there 
was  negligence. 

The  learned  counsel  for  defendant  properly 
abandoned  his  second  exception  in  deference 
to  our  decision  in  Beck  v.  Wilklns,  179  N.  C. 
231.  102  S.  E.  313,  9  A.  L.  R.  554,  which  cov- 
ers the  main  features  of  this  case. 

No  error. 


(183  N.  C.  33) 

McNINCH  0t  al.  v.  AMERICAN  TRUST  CO. 

et  al.    (No.  442.) 

(Supreme  Court  of  North  Carolina.     Feb.  22, 

1922.) 

t.  Frauds,  statute  of  <s==9 119 (2)— Statute  not 
intended  to  shelter  frauds,  but  to  prevent 
them. 

The  statute  was  not  intended  to  shelter  or 
shield  frauds,  but  to  prevent  them. 

2.  Trusts  (@;==>92 1/2— Statute  of  frauds  held  not 
to  -bar  action  on  constructive  trust. 

Action  by  mortgagors  for  damages  for 
violation  of  parol  agreement  of  mortgagees  to 
hold  the  land  purchased  at  foreclosure  for  their 
benefit,  was  not  an  action  upon  the  parol  con- 
tract, but  upon  a  constructive  trust,  if  the  mort- 
gagors were  lulled  into  security  and  thereby 
induced  to  desist  from  trying  to  save  their 
property,  and  defendants  were  permitted  to 
purchase  it  at  a  grossly  inadequate  price,  and 
the  statute  was  not  a  bar  to  the  action,  the 
ground  of  relief  being  fraud  and  not  the  agree- 
ment. 

3.  Trusts  (S=>92i/2— Actual  fraud  held  not  nec- 
essary to  be  shown  to  avoid  statute  of  frauds 
In  action  for  breach  of  trust. 

In  action  by  mortgagors  against  mortgagees 
for  breach  of  trust  created  by  parol  agreement 
of  mortgagees  to  hold  the  land  purchased  at 
foreclosure  for  benefit  of  plaintiffs,  in  order 
to  avoid  the  statute  of  frauds,  it  was  not  neces- 
sary that  actual  fraud  be  shown  in  the  making 
of  such  agreement,  but  the  establishment  of 
such  conduct  and  bad  faith  on  the  part  of  the 
defendants  as  would  shock  the  conscience  of  a 
chancellor  would  suffice. 

4.  Equity  ^=>56,  57— Looks  to  substance  and 
not  to  the  form,  and  regards  that  as  done 
which  ought  to  be  done. 

Equity  is  not  bound  by  form,  but  seizes  the 
suhstance  and  affords  relief  where  the  law  on 


account  of  its  universality  is  inadequate  or 
and  that  the  very  circumstances  of  the  case  deficient,  and  will  mold  its  decrees  so  as  to 
and  the  manner  and  consequences  of  doing  i  fit  the  exigencies  of  each  particular  case,  and 
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regards  and  looks  upon  that  as  done  which  of 
right  ought  to  be  done. 

5.  Trusts  ^=9374— Equity  may  decree  damafies 
where  trust  property  has  been  disposed  of. 

Where  mortgagees  purchased  land  at  fore- 
closure, and  by  reason  of  their  fraudulent  con- 
duct a  constructive  trust  arose  in  the  land  in 
favor  of  the  mortgagors,  equity  will  decree  to 
the  mortgagors  money  damages,  where  the 
mortgagees  have  disposed  of  the  land,  as 
against  the  objection  that  there  is  nothing  to 
which  the  trust  may  attach. 

6.  Pleading  ^=»34(l)— Lox  fori  governs  in  con- 
struction. 

The  lex  fori  governs  in  the  construction  of 
pleadings. 

7.  Pleading     ^=»34  ( I )— Liberal     constmotion 
given  in  favor  of  pleader. 

Under  G.  8.  §  535,  a  liberal  construction 
must  be  given  in  favor  of  the  pleader  with  a 
view  to  substantial  justice  between  the  parties. 

8.  Appeal   and   error  <S=>I032(1)— Rem  arte   of 
court  mutt  be  shown  to  have  been  prejudicial. 

Conduct  of  court  in  asking  witness  whether 
he  was  appearing  as  attorney  or  as  a  witness, 
and  in  stating  that  the  court  was  just  at  that 
point  unable  to  see,  cannot  be  held  to  require 
a  reversal  in  the  absence  of  a  showing  of 
prejudice. 

Appeal  from  Superior  Court,  Mecklenburg 
County;   Harding,  Judge. 

Action  by  S.  S.  McNinch  and  others  against 
the  American  Trust  Company  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   No  error. 

Civil  action  to  recover  damages  for  an 
alleged  breach  of  trust  In  1917  the  plain- 
tiffs were  financially  embarrassed.  They 
owned  a  valuable  brick  plant  and  about  682 
acres  of  river  bottom  land  situate  on  the 
banks  of  the  Catawba  in  York  county,  S.  C. 
This  property  was  mortgaged  to  the  Ameri- 
can Trust  Company  to  secure  the  payment  of 
certain  outstanding  obligations  aggregating 
approximately  $34,000.  The  mortgagee  trust 
company  filed  suit  in  the  court  of  common 
pleas  of  York  county,  S.  C,  to  collect  this  in- 
debtedness and  to  foreclose  the  mortgages 
held  against  said  properties. 

Regarding  the  transactions  and  dealings 
between  the  parties  subsequent  to  this  date, 
there  was  allegation  and  also  proof  tend- 
ing to  show  that  at  the  time  said  suit  was 
instituted,  and  while  the  same  was  pending 
against  the  plaintiffs,  there  was  no  market 
for  the  realty  covered  by  said  mortgages, 
and  no  market  for  the  brick  plant  and  ma* 
chinery  covered  by  same,  and  the  plaintiffs 
were  unable  to  sell  said  property,  or  to  raise 
money  with  which  to  pay  off  the  Indebted- 
ness held  by  the  defendant  trust  company; 
that  the  United  States  of  America  had  re- 
cently declared  that  a  state  of  war  existed 
between  this  country  and  the  German  Em- 


pire, and  the  business  conditions  generally 
were  greatly  disturbed  and  the  busino^ss  of 
the  plaintifffi  was  practically  at  a  standstill. 
The  plaintiffs,  realizing  their  Inability  to 
meet  their  debts,  were  preparing  to  file  a  pe- 
tition in  bankruptcy,  when  the  American 
Trust  Company,  through  its  ofllcera  and 
agents,  approached  tlio  plaintiffs  and  repre- 
sented to  them  that  the  said  trust  compauy 
desired  to  help  the  plaintiffs  in  their  finan- 
cial distress,  and  that  if  the  plaintiffs  would 
not  file  a  petition  in  bankruptcy,  but  would 
consent  for  a  decree  of  foreclosure  to  be 
entered  by  the  state  courts  of  South  Caro- 
lina, the  said  defendant  would  give  the 
plaintiffs  until  some  time  in  February,  1918, 
to  effect  a  sale  of  their  property ;  and  that, 
if  the  plaintiffs  should  be  unable  to  effect 
a  sale  of  their  property  by  that  time,  or  raise 
the  money  with  which  to  pay  off  the  mort- 
gaged indebtedness,  the  said  trust  company 
would  protect  the  interests  of  the  plaintiffs 
by  buying  in  the  property  for  them  and  sell- 
ing it  to  the  best  advantage;  It  being  under- 
stood and  agreed  between  the  plaintiffs  and 
the  American  Trust  Company  that  this 
should  be  done,  if  it  became  necessary  to 
sell,  and  in  this  event  the  defendant  was  to 
hold  said  property  in  trust  for  the  plaint! (Is 
and  sell  the  same  at  private  sale,  with  the 
assistance  of  and  subject  to  the  approval  of 
plaintiffs.  It  was  further  understood  that 
the  defendant  trust  company  would  use  due 
diligence  to  sell  the  proi>erty  at  a  fair  and 
reasonable  price,  acting  for  and  on  behalf  of 
the  plaintiffs  in  thus  handling  the  property. 

The  plaintiffs,  relying  upon  the  above  rep- 
resentations, permitted  the  defendant  trust 
company  to  buy  in  the  South  Carolina  prop- 
erty, with  the  exception  of  a  small  tract,  for 
the  sum  of  $15,700,  which  it  is  alleged  was  a 
grossly  inadequate  price. 

There  was  further  allegation  and  proof 
tending  to  show  that  the  American  Trust 
Company  did  not  faithfully  discharge  the 
agreenient  which  it  had  made  with  plaintiffs, 
and  did  not  sell  the  property  for  the  best 
price  obtainable,  and  did  not  use  due  dili- 
gence in  making  sale  of  same,  but  carelessly, 
negligently  and  wrongfully,  in  breach  of  its 
agreement  with  plaintiffs,  and  in  breach  of 
the  duties  imposed  upon  it  by  law,  and  In 
breach  of  the  trust  imposed  upon  it  by  equi- 
ty, slaughtered  and  sacrificed  said  proi>erty 
and  sold  same  at  a  price  which  was  grossly 
inadequate,  without  the  consent  of  the  plain- 
tiffs, and  without  consulting  the  plaintiffs,  in 
violation  of  the  agreement  and  promise  which 
it  had  made. 

The  defendants .  denied  the  existence  of 
any  trust  agreement  with  plaintiffs,  and  de- 
nied that  they  had  purchased  under  or  in 
consequence  of  such  agreement;  and,  on  the- 
other  hand,  alleged  that  they  made  diligent 
efforts  to  obtain,  and  did  obtain,  the  best 
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price  possible  for  the  property,  and  pleaded 
the  judgment  of  the  court  of  common  pleas 
of  South  Carolina  as  an  estoppel  and  in  bar 
of  plaintiffs*  right  to  recover. 

Upon  the  traverse  and  issues  thus  Joined, 
the  jury  returned  the  following  verdict : 

"(1)  Are  the  plaintiffs  estopped  from  pros- 
ecuting their  first  cause  of  action  by  the  final 
.judgment  or  decree  rendered  by  the  court  of 
common  pleas  of  York  county,  S.  C,  in  the 
consolidated  actions  in  which  the  American 
Trust  Company  was  plaintiff  and  the  Charlotte 
Brick  Company  and  S.  S.  McNinch  et  al.  were 
defendants,  as  alleged  in  the  answer?  Answer: 
No. 

**(2)  Did  the  defendant  American  Trust  Com- 
pany agree  with  the  plaintiffs  to  parchase  their 
South  Carolina  property,  if  a  public  sale  there- 
of should  be  had,  and  hold  the  same  for  the  use 
and  benefit  of  the  plaintiffs,  and  dispose  of  it 
subject  to  their  approval,  as  alleged  in  the  com- 
plaint?   Answer:    Yes. 

"(3)  Did  the  plaintiffs  rely  upon  said  prom- 
ise and  allow  said  property  to  be  bid  in  by  the 
defendant  as  alleged?    Answer:   Yes. 

**(4)  If  so,  did  the  defendant  American  Trust 
Company  bid  in  the  said  property  at  a  grossly 
inadequate  price  as  alleged?    Answer:    Yes. 

"(5)  If  so,  did  the  defendant  American  Trust 
Company  wrongfully  and  negligently  dispose 
of  said  property  for  less  than  its  value  as  al- 
leged?    Answer:    Yes. 

*'(6)  What  damages,  if  any,  are  the  plain- 
tiffs entitled  to  recover  of  the  defendant  Ameri- 
can Trust  Company?     Answer:    $20,344." 

Judgment  on  the  verdict  In  favor  of  the 
plaintiffs.     Defendants  appealed. 

Cansler  &  Cansler  and  John  M.  Robinson, 
all  of  Charlotte,  and  James  A.  Lockhart,  of 
Wadesboro,   for   appellants. 

Stewart  &  McRae,  of  Charlotte,  and  Stack, 
Parker  &  Craig,  of  Monroe,  for  appellees. 


STACY,  J.  (after  stating  the  facts  as 
above).  The  foregoing  statement  of  the  case 
will  suffice  for  a  sufficient  understanding  of 
our  present  decision.  There  are  other  cir- 
cumstances, relating  chiefly  to  the  second 
cause  of  action  which  are  deemed  unneces- 
sary to  be  set  out  in  detail,  as  they  are  only 
subsidiary  to  the  objective  and  controlling 
facts  above  stated. 

His  honor  directed  a  negative  answer  to 
the  first  issue,  and  this  presents  for  our  con- 
sideration  the  validity  of  the  defendants* 
plea  of  estoppel,  based  upon  the  judgment  of 
foreclosure  entered  by  the-  court  of  com- 
mon pleas  of  York  county,  S.  C.  The  defend- 
ants contend  an  absolute  title  was  decreed 
by  said  judgment,  and  that,  under  the  sev- 
enth section  of  the  statute  of  frauds,  which 
is  recognized  as  a  part  of  the  South  Carolina 
law,  the  plaintiffs  are  not  entitled  to  set 
up  a  parol  trust  in  lands,  and  therefore 
should  not  be  permitted  to  maintain  this 
suit.  Plaintiffs,  in  reply  to  this  contention, 
say :  (1)  That  the  defendants  have  failed  to 
plead  the  South  Carolina  law;   (2)  that  the 


(110  S.E.) 

statute  of  frauds,  Including  the  seventh  sec> 
tion,  is  no  bar  to  their  right  to  prosecute  this 
action;  and  (3)  that  the  foreign  law  is  not 
applicable ;  but,  even  if  it  is,  they  are  still 
entitled  to  recover  under  the  verdict  rendered 
herein. 

[1,2]  In  undertaking  to  ascertain  the  rela- 
tive merits  of  these  opposite  and  conflicting 
claims,  a  clear  understanding  of  the  exact 
basis  of  the  alleged  cause  of  action  becomes 
essential  and  indispensable.  Plaintiffs  are 
not  seeking  to  recover  on  the  agreemept,  nor 
to  have  it  specifically  enforced;  but  the 
gravamen  of  the  complaint  is  the  alleged 
mnla  fide  of  the  defendant  In  procuring  the 
title  in  confidence  and  failing  to  discharge 
the  trust  In  keeping  with  the  principles  of 
equity  and  good  conscience.  Tlie  statute  of 
frauds  was  not  intended  to  shelter  or  to 
shield  frauds,  but  to  prevent  them.  39  Cyc. 
171.  Thus  the  ground  of  equitable  relief  and 
immunity  from  the  statute  is  the  fraud,  al- 
leged to  have  been  perpetrated,  and  not  the 
agreement  to  hold  in  trust.  Floyd  v.  Duffy, 
68  W.  Va.  339,  69  S.  E.  993,  33  L.  R.  A. 
(N.  S.)  883.  It  is  not  the  parol  contract,  but 
the  trust  that  is  sought  to  be  enforced.  If 
the  plaintiffs  were  lulled  into  security  and 
thereby  induced  to  desist  from  trying  to  save 
their  property,  and  the  defendants  were  per- 
mitted to  purchase  it  at  a  grossly  inadequate 
price,  then  the  right  of  action  rests,  not  ui>- 
on  the  parol  contract,  but  upon  the  fiduciary 
relations  and  transactions  of  which  the  agree- 
ment was  a  mere  attendant.  Hence  for  the 
defendant  trust  company,  in  breach  of  the 
confidence  which  it  had  thus  acquired,  to  re- 
pudiate the  trust  and  dispose  of  said  prop- 
erty for  less  than  its  value,  wrongfully  and 
negligently,  would  render  its  claim  of  abso- 
lute ownership  contrary  to  conscience  and  at 
variance  with  the  first  principles  of  right 
Rice  V.  Rice,  107  Mich.  241,  65  N.  W.  103; 
Thompson  v.  Thompson,  30  Neb.  489,  46  N. 
W.  638;  26  R.  C.  L.  1238.  This  would  be  an 
unjust  enrichment,  amounting  to  a  legal 
fraud,  which  the  law  cannot  condone.  Cook 
V.  Cook,  69  Pa.  443. 

[3]  On  the  other  hand,  with  an  eye  single 
to  the  principles  of  fair  dealing  and  in  order 
to  frustrate  the  wrong  thus  sought  to  be 
done,  equity  will  establish  a  trust  in  favor 
of  the  plaintiffs  so  as  to  prevent  what  other- 
wise would  amount  to  a  fraud.  Stahl  v. 
Stahl,  214  III.  131,  73  N.  E.  819,  68  L.  R.  A. 
617,  105  Am.  St  Rep.  101,  2  Ann.  Cas.  774. 
It  is  not  the  fact  that  the  bargain,  by  which 
the  title  was  obtained,  rests  In  parol  that 
governs  the  case,  but  the  fact  that  the  title 
was  procured  in  confidence,  the  breach  of 
which  constitutes  a  species  of  constructive, 
if  not  actual,  fraud  and  bad  faith.  Arnston 
V.  Sheldon  First  Nat  Bank,  39  N.  D.  408, 
167  N.  W.  760,  L.  R.  A.  1918F,  1038,  and 
note.  It  would  be  strange,  indeed,  if  such 
conduct  were  beyond  the  reach  of-  a  court 
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of  eqtilty.  Sumner  v.  Staton,  151  N.  C.  198, 
65  S.  E.  902,  18  Ann.  Cas.  802;  Avery  v. 
Stewart,  136  N.  C.  437,  48  S.  E.  775,  68  L.  R. 
A.  776.  It  is  not  necessary  that  actual  fraud 
be  shown,  but  the  establishment  of  such  con- 
duct and  bad  faith  on  the  part  of  the  de- 
fendants as  would  shock  the  conscience  of  a 
chancellor  will  suffice  to  invoke  the  aid  of 
a  court  of  equity.  Forbes  v.  Harrison,  181 
N.  C.  p.  464,  107  S.  E.  447.  The  oral  agree- 
ment, instead  of  being  a  bar  to  plaintiffs' 
right  to  recover,  is  a  pertinent  circumstance 
tending  to  support  the  allegations  of  fraud. 

"Where  a  purchaser  at  a  judicial  sale  be- 
comes such  under  such  circumstance  or  state 
of  facts  as  would  make  it  a  fraud  to  permit 
him  to  hold  on  to  his  bargain  (Collins  v.  Sulli- 
van, 135  Mass.  461;  Hansen  v.  Hansen,  110 
Wash.  276,  188  Pac.  460)  as  by  representing 
that  he  is  buying  for  the  benefit  of  those  who 
own  or  have  an  interest  in  the  property  being 
sold  (Marlatt  v.  Warwick,  18  N.  J.  Bq.  108). 
or  that  he  intends  to  reconvey  such  property 
(McNew  V.  Booth,  42  Mo.  189;  Henry  v.  Brown, 
8  N.  J.  Eq.  245),  and  thereby  obtains  it  at  a 
sacrifice,  the  courts  will  relieve  against  such 
fraud;  and  the  person  who  has  gained  an  ad- 
vantage by  means  of  such  fraudulent  acts  will 
be  converted  into  a  trustee  for  those  who  have 
been  injured  thereby."    89  Cyc.  176. 

The  trusts  thus  established  or  created  are 
usually  denoted  constructive  trusts  because 
they  are  born  of  necessity,  by  operation  of 
law;  and,  where  the  facts  presented  are  suf- 
ficient to  raise  such  a  trust,  they  take  the 
case  out  of  the  operation  of  the  statute  of 
frauds.  It  is  an  established  rule  of  equity 
that  the  statute  will  not  be  allowed  to  oper- 
ate as  a  protection  for  a  fraud,  or  as  a  means 
of  seducing  the  unwary  into  a  false  confi- 
dence, whereby  their  intentions  are  thwarted, 
or  their  interests  are  betrayed;  but  against 
such  practices  the  law,  as  formally  adminis- 
tered in  chancery,  sets  Iteelf  like  flint  or  ada- 
mant Brogden  v.  Gibson,  165  N.  0.  16,  80 
S.  E.  966 ;  Avery  v.  Stewart,  136  N.  O.  426, 
48  S.  E.  775,  68  L.  R.  A.  776;  Gorrell  v. 
Alspaugh,  120  N.  C.  362,  27  S.  E.  85 ;  Brlson 
V.  Brlson,  75  Cal.  525,  17  Pac.  689,  7  Am. 
St.  Rep.  189;  39  Cyc.  170;   26  R.  C.  L.  1233. 

In  the  English  case  of  Haigh  v.  Kaye,  re- 
ported In  7  Chancery  Appeal  Cases,  469,  Lord 
Justice  James,  speaking  to  this  question, 
said: 

''The  defendant  admits  that  he  took  the  es- 
tate upon  the  most  positive  (oral)  agreement  to 
return  it;  but  in  another  part  of  his  answer 
he  sets  up  the  statute  of  frauds,  and  claims 
the  estate  as  a  right.  Now  the  statute  of 
frauds  no  doubt  says  that  a  person  claiming 
under  any  declaration  of  trust  or  confidence 
must  show  that  in  writing;  but  the  statute 
goes  on  to  say  that  no  resulting  trust,  and  no 
trust  arising  from  operation  of  law,  is  within 
that  enactment.  I  apprehend  it  is  clear  that 
the  statute  of  frauds  was  never  intended  to 
prevent  the  court  of  equity  from  giving  relief 


in   the   case  of  a  plain,  dear  and  deliberate 
fraud." 

This  is  not  only  the  law  as  it  obtains  with 
us  and  as  held  in  other  jurisdictions  (Glffin 
v.  Taylor,  139  Ind.  573,  37  N.  E.  392 ;  Hoover 
V.  Strohm,  44  Pa.  Super.  Ct  177),^  but  it  is  al- 
so the  law  of  South  Carolina  as  declared  by 
the  Supreme  Court  of  that  state. 

In  Jarrot  v.  Kuker,  78  S.  C.  510,  59  S.  B. 
533,  the  doctrine  is  announced  as  follows : 

''One  orally  agreed  to  attend  a  judicial  sale 
of  real  estate  held  by  a  trustee,  and  purchase 
the  same  for  the  trustee  and  hold  it  as  security 
for  payment  of  the  price  to  him  by  the  trus- 
tee. He  purchased  the  premises,  and  the  trus- 
tee, relying  on  the  agreement,  did  not  attend 
the  sale.  Held,  that  a  trust  would  be  declared 
in  favor  of  plaintiff  on  the  land  notwithstanding 
the  statute  of  frauds;  the  relief  not  being 
based  on  the  agreement,  but  on  the  chilling  of 
the  bidding  at  the  sale.' 


ft 


And  again,  in  Bank  v.  Alderman,  106  S.  0. 
386,  91  S.  E.  296,  Gary,  C.  J.,  quotes  with  ap- 
proval from  39  Cyc,  169,  the  following  con- 
cise and  pertinent  statement: 

''Constructive  trusts  do  not  arise  by  agree- 
ment or  from  intention,  but  by  operation  of 
law;  and  fraud,  actual  or  constructive,  is  their 
essential  element  Actual  fraud  is  not  neces- 
sary, but  such  trust  will  arise  whenever  the 
circumstances  under  which  property  was  ac- 
quired make  it  inequitable  that  it  should  be 
retained  by  him  who  holds  the  legal  title. 
Constructive  trusts  have  been  said  to  arise 
through  the  application  of  the  doctrine  of  equit- 
able estoppel,  or  under  the  broad  doctrine  that 
equity  regards  and  treats  as  done  what  in  good 
conscience  ought  to  be  done.  Such  trusts  are 
also  known  as  trusts  ex  malefido,  or  ez  delicto, 
or  involuntary  trusts,  and  their  forms  and 
varieties  are  practically  without  limit,  being 
raised  by  courts  of  equity,  whenever  it  be- 
comes necessary  to  prevent  a  failure  of  jus- 
tice." 

Possibly  it  would  be  well  to  note,  also,  that, 
Ju.st  as  in  the  English  statute,  section  3677  of 
the  Civil  Code  of  South  Carolina  provides 
that  "trusts  arising,  transferred  or  extin- 
guished by  implication  of  law"  are  excepted 
from  the  oi)eration  of  the  statute  of  frauds. 
See,  also.  Fairy  v.  Kennedy,  68  S.  0.  250,  47 
S.  E.  138,  and  Knobeloch  v.  Bank,  43  S.  C. 
233,  21  S.  K  13. 

This  position  as  It  prevails  with  us  Is  so 
fully  and  accurately  stated  in  the  leading 
cases  of  Avery* v.  Stewart,  supra,  Sykes  v. 
Boone,  132  N.  C.  199,  43  S,  E.  645,  95  Am. 
St.  Rep.  619,  and  Davis  v.  Kerr,  141  N.  C. 
11,  53  S.  E.  619,  that  we  content  ourselves 
by  referring  to  these  cases  as  controlling  au- 
thorities on  the  subject  now  In  hand. 

Thus  under  the  law  as  it  obtains  here  and 
elsewhere  and  as  declared  in  the  state  of 
South  Carolina,  it  would  seem  that  the  plain- 
tiffs are  entitled  to  maintain  their  suit,  and 
that  the  statute  of  frauds  is  in  no  way  a  bar 
to  its  prosecution.    The  equity  sought  to  be 
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enforced  does  not  rest  upon  the  idea  of  the 
specific  performance  of  a  parol  contract,  but 
leather  npon  the  idea  of  enforcing  the  execu- 
tion of  a  trust — the  relation  of  the  parties 
t)elng  that  of  trustee  and  cestuis  que  trustent. 
Allen  V.  Gooding,  173  N.  C.  93,  91  S.  B.  694 ; 
Hussell  V.  Wade,  146  N.  O.  116,  59  S.  B.  345 ; 
Cloninger  v.  Summit,  55  N.  C.  513. 

[4,  5]  But  it  was  earnestly  contended  on 
the  argument  that,  as  the  property  in  ques- 
tion has  been  sold,  there  is  nothing  to  which 
the  trust  may  attach,  and  therefore  it  must 
fall  because  it  cannot  be  enforced.  In  reply 
to  this  position  it  is  sufficient  to  say  that 
the  law  in  principle,  if  not  upon  the  same 
state  of  facts,  has  been  declared  otherwise  in 
Manufacturing  Co.  v.  Summers,  143  N.  C. 
102,  55  S.  E,  522,  and  Sprinkle  v.  Wellborn, 
140  N.  C.  163,  52  S.  E.  '606,  3  L,  R.  A. 
(N.  S.)  174,  111  Am.  St  Rep.  827.  Equity  is 
not  so  easily  daunted,  for  it  is  that  system 
of  jurisprudence  in  which  the  conscience 
rules;  it  is  not  bound  by  form,  but  seizes 
the  substance  and  affords  relief  where  the 
law,  on  account  of  its  universality,  Is  inade- 
quate or  deficient.  Its  arms  are  neither 
short  nor  palsied,  and  hence  it  will  so  mold 
its  decrees  as  to  fit  the  exigencies  of  each 
particular  case.  It  regards  and  looks  upon 
that  as  done  which  of  right  ought  to  be  done 
(equity's  favorite  maxim);  and  here,  the  de- 
fendant having  wrongfully  and  negligently 
sold  the  property  which  it  held  in  trust  at 
a  grossly  inadequate  price,  it  is  but  meet 
that  the  offending  party  should  respond  in 
damages  to  the  extent  of  the  value  of  said 
property.  Newton  v.  Porter,  69  N.  Y.  133,  25 
Am.  Rep.  152. 

It  should  be  observed  that  we  are  not  now 
dealing  with  the  principles  of  an  express 
trust,  or  one  based  solely  upon  contract,  strip- 
ped of  any  element  of  actual  or  constructive 
fraud.  It  will  be  readily  conceded  that  the 
mere  nonperformance  of  a  parol  agreement, 
unaccompanied  by  any  circumstances  of  op- 
pression or  inequitable  conduct,  would  not 
of  itself  entitle  the  plaintiffs  to  relief.  39 
Oyc.  178.  Herein  lies  the  distinction  between 
the  contentions  and  arguments  of  the  oppos- 
ing sides  to  this  controversy.  Plaintiffs 
maintain  that  a  constructive  trust  has  been 
shown  and  established,  while  the  defendants 
earnestly  contend  that,  at  most,  only  an  ex- 
press parol  trust  has  been  alleged  or  proven. 
The  authorities  cited  and  relied  upon  by  both 
sides  are  clearly  distinguishable  by  reason 
of  the  underlying  differences  of  the  two  po- 
sitions. From  the  hypothesis  or  premise  of 
each  the  opposite  and  divergent  conclusions 
readily  follow.  But  in  the  light  of  the  ver- 
dict, as  rendered  by  the  jury,  it  would  seem 
that  the  plaintiffs  have  sustained  their  al- 
legation of  a  'constructive  trust  Thus  it  be- 
comes unnectssary  to  treat  in  detail  the  cases 
cited  by  the  defendants,  as  they  bear  largely 
upon  the  doctrine  of  an  express  trust 


[6,  7]  The  learned  witnesses  for  the  de 
fense,  Judge  Jones  (former  Chief  Justice  of 
the  state  Supreme  Court)  and  Mr.  Marion  of 
South  Carolina,  based  their  testimony,  In 
the  main,  as  to  the  law  of  their  state,  upon 
the  assumption  that  an  express  trust  had 
been  alleged  and  set  up  in  the  complaint 
But  in  the  construction  of  the  pleadings  our 
own  law,  the  lex  fori,  is  to  govern  (31  Cyc. 
45) ;  and  with  us  a  liberal  construction  must 
be  given  In  favor  of  the  pleader,  "with  a  view 
to  substantial  Justice  between  the  parties." 
O.  S.  §  535;  Hartsfield  v.  Bryan,  177  N.  O. 
166,  98  S.  E.  379.  We  think  the  facts  alleged 
are  sufficient  to  establish  a  constructive 
trust  McFarland  v.  Harrington,  178  N.  C. 
191,  100  S.  E.  257;  Rush  v.  McPherson,  176 
X.  O.  562,  97  S.  B.  613 ;  26  R.  C.  L.  1232. 
It  was  conceded  by  the  defendants*  witnesses 
that,  with  respect  to  the  doctrine  of  con- 
structive trusts,  the  law  of  South  Carolina  is 
not  materially  different  from  that  announced 
by  this  court  in  Avery  v.  Stewart,  supra,  and 
other  cases  to  like  import. 

Holding,  as  we  do,  that  the  instruction  on 
the  first  issue  was  correct,  whether  tested 
by  the  law  of  this  state  or  by  the  law  of 
South  Carolina,  it  follows  that  the  remaining 
exceptions,  which  group  themselves  princi- 
pally about  this  pivotal  question,  must  be 
overruled.  To  consider  them  seriatim  would 
only  entail  a  repetition  in  part  of  what  has 
already  been  said. 

[8]  There  is  one  exception  of  a  different 
nature,  however,  which  calls  for  further  dis- 
cussion.   We  quote  from  the  record: 

"During  the  taking  of  the  testimony,  pend- 
ing argument  as  to  the  competency  of  certain 
questions  and  answers  and  explanations  offered 
by  the  witness  P.  C.  Whitlock,  the  court,  in  the 
presence  and  hearing  of  the  jury,  asked  the 
question  whether  the  witness  was  appearing 
as  attorney  or  as  a  witness,  stating  that  the 
court  was  just  at  this  point  unable  to  see.*'- 

To  the  foregoing  remark  of  the  trial  Judge 
the  defendant  excepts,  which  is  defendant's 
fifteenth  exception. 

Some  difficulty  hai^  been  experienced  in 
arriving  at  a  satisfactory  conclusion  as  to 
what  disposition  should  be  made  of  this  ex- 
ception and  assignment  of  error.  But  as  it 
does  not  appear  with  certainty  that  the 
defendants  have  been  prejudiced,  or  disad- 
vantageously  circumstanced  before  the  jury, 
by  the  remarks  of  the  judge,  we  must  over- 
rule the  motion  for  a  new  trial  based  up- 
on this  portion  of  the  record. 

"Appellant  must  show  error;  we  will  not  pre- 
sume it,  but  he  must  make  it  appear  plainly,  as 
the  presumption  is  against  him."  In  re  Smith's 
Will,  163  N.  C.  464,  79  S.  E.  977. 

See,  also,  1  Mlchie,  Digest,  695,  and  au- 
thorities collected  under  title,  Burden  of 
Showing  Error. 

We  are  not  unmindful  of  the  recent  de- 
cisions of  Morris  v.  Kramer  Bros.  Co..  182 
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N.  C.  — ,  108  S.  B.  881 ;  Cbance  ▼.  Ice  Co., 
166  N.  O.  495,  82  S.  B.  845,  and  others  to  like 
effect  And  it  will  be  conceded  that  the  in- 
stant exception,  viewed  from  one  standpoint, 
may  be  in  the  twilight  zone,  bordering  near 
the  line  of  reversible  error;  but  we  are  not 
satisfied  or  convinced  that  the  facts  pre- 
sented are  sufficient  to  bring  it  under  the 
doctrine  announced  in  these  late  cases.  On 
the  other  hand,  it  would  seem  that  the  rul- 
ing adopted  In  State  v.  Browning,  78  N.  O. 
555,  ''unless  it  appears  with  ordinary  cer- 
tainty that  the  rights  of  the  [defendants] 
have  been  in  some  way  prejudiced  by  the 
remarks  or  conduct  of  the  court,  it  cannot 
be  treated  as  error,"  is  more  nearly  appli- 
cable to  the  case  at  bar.  The  record  shows 
that  counsel  for  plaintiffs  were  examining 
the  witness  with  respect  to  certain  interest 
calculations.  He  answered  the  questions 
about  figuring  the  interest  on  the  debt  of 
$34,000,  and,  further,  without  any  question 
being  asked,  volunteered  a  statement  in  re- 
gard to  the  home  place,  which  was  not  in 
controversy.  Continuing  and  of  his  own  voli- 
tion, the  witness  proceeded  to  comment  on 
the  statement  of  April  19,  1919,  saying : 

"The  InfereDce  is  attempted  to  be  drawn 
here,  as  I  understand  it,  that  this  is  an  account- 
ing between  the  American  Trust  Company  and 
Mr.  McNinch." 

Here  the  attorney  for  the  plaintiffs  inter- 
rupted him  with  the  question : 

"After  figuring  over  the  interest,  if  you 
please,  I  would  like  for  yon  to  first  answer  my 
question." 

Then  followed  argument  as  to  the  right  of 
the  witness  to  make  his  explanation,  in  which 
the  witness  himself  joined ;  and  it  was  dur- 
ing this  argument^  and  not  while  he  was  tes- 
tifying, that  the  court  asked  the  question  of 
which  defendants  complain — evidently  mean- 
ing that  if  Mr.  Whitlock  were  making  his 
explanation  and  arguments  as  an  attorney 
the  court  would  listen  to  them,  but  if  as  a 
witness  he  would  have  to  confine  himself  to 
the  questions  propounded.  At  least,  such  ap- 
pears to  be  the  more  reasonable  interpreta- 
tion of  the  Judge's  inquiry  and  comment. 

In  State  v.  Robertson,  121  N.  C.  551,  28 
S.  E.  59,  it  was  said : 

"It  devolves  upon  the  party  complaiuing  to 
show  that  the  court  has  in  some  way  expressed 
an  opinion  on  the  facts  and  that  it  is  prejudi- 
cial to  him,  or  that  it  must  be  reasonably  infer- 
red that  he  was  prejudiced  thereby." 

Again,  in  State  ▼.  Brabham,  108  N.  O.  793, 
13  S.  B.  217: 

"Remarks  by  the  court  of  doubtful  propriety 
are  not  ground  for  exception,  where  it  ap- 
pears they  did  no  harm  to  the   [defendant]." 

There  must  be  some  clear  proof,  sufficient 
to  overcome  the  opposite  presumption,  that 


an  unfair  effect  was  likely  to  be  produced 
and  was  accomplished  by  what  tran5q)ired. 
b^ore  it  can  be  considered  a  violation  of 
the  statute.  State  v.  Jones,  67  N.  0.  285. 
And  to  like  effect  are  the  following:  Mc- 
Donald V.  MacArther,  154  N.  C.  11,  69  S.  E. 
684:  Williams  v.  Lbr.  Co.,  118  N.  C.  928.  24 
S.  E.  800;  State  v.  Dick,  60  N.  C.  440,  86 
Am.  Dec.  439;  State  v.  Nat,  51  N.  C.  114: 
State  V.  Angel,  29  N.  C.  27. 

After  a  careful  and  painstaking  investiga- 
tion of  the  record,  no  ruling  has  been  found 
which  we  apprehend  should  be  held  for  re- 
versible error;  and  this  will  be  certified  to 
the  superior  court 

No  error. 


(118  S.  C.  3S6> 

STATE  V.   HERRING.      (No.    10816.) 

(Supreme  Court  of  South  Carolina.     Jan.  25,. 

1922.) 

1.  Homfcfde  ^=;:947— Killing  of  wlfe^s  paramour 
after  cooling  time  murder. 

The  killing  of  wife's  paramour  is  reduced  to 
manslaughter  only  when  the  husband  comes 
upon  the  pair  in  guilty  embrace,  or  in  a  fla- 
grantly suggestive  situation,  and  husband  who 
kills  the  paramour  after  there  has  been  cooling 
time  is  guilty  of  murder. 

2.  Homicide  <s=»  1 79— Evidence  of  Incontinenoe 
of  wife  with  other  than  deceased  held  ad- 
missible on  issue  of  insanity. 

Where  defense  was  that  defendant  was  ren- 
dered temporarily  iusane  by  incontinence  of 
wife  in  respect  to  deceased,  it  was  permissible 
for  the  state  to  show  that  defendant  knew  of 
wife's  incontinence  with  other  men  than  de- 
ceased, and  had  not  acted  promptly  under  the 
influence  of  an  overmastering  furor. 


3.  Homicide  ^=>I63(I)— Evidence  of  speoiflo 
acts  held  not  inadmissible  as  rebutting  testi- 
mony of  defendant's  reputation. 

In  prosecution  for  killing  alleged  para- 
mour of  wife,  where  defendant  put  in  evidence 
as  to  reputation  for  peace  and  good  order, 
and  even  state's  witness  testified  to  his  good 
reputation  in  that  respect,  evidence  of  defend- 
ant's acts  in  connection  with  prior  indignities 
reported  to  defendant  to  have  been  thrust  upon 
his  wife  held  not  subject  to  the  objection  that 
they  were  offered  to  rebut  the  testimony  of 
reputation  for  peace  and  good  order. 

4.  Homicide  C=»338(l)--Admlsslon  of  evi- 
dence heM  not  prejudicial. 

In  homicide  case,  where  a  number  of  wit- 
nesses, including  some  state's  witnesses,  tes- 
tified to  the  defendant's  reputation  for  peace 
and  good  order,  testimony  as  to  specific  acts  of 
accused  when  hearing  of  indignities  offered  his 
wife,  by  others  than  deceased  held  harmless. 

5.  Homicido  €=> 1 64— Evidence  of  declaration 
of  deceased  as  to  Impotehcy  held  admissible 
In  prosecution  for  killing  wife's  paramour. 

In  prosecution  for  killing  one  reported  by 
wife  to  be  her  paramour,  testimony  of  a  physi- 
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dan  that  deceased  had  declared  to  him  while 
under  treatment  that  he  was  sexually  impotent 
"^as  properly  admitted,  especially  ^here  the 
disease  with  which  deceased  was  afl9icted  at- 
tacked the  dtadel  of  that  power,  and  several 
physicians  so  testified. 

Watts  and  Fraser»  JJ.,  dissenting. 

Appeal  from  General  Sessions  Circuit 
CSourt  of  Anderson  County;  B^ank  B.  Gary, 
Judge. 

Houston  R.  Herring  was  convicted  of  man- 
slaughter, and  appeals.     Affirmed. 

A.  H.  Dagnall  and  Leon  L.  Rice,  both  of 
Anderson,  for  appellant 

S.  M.  Wolfe,  Atty.  Gen.,  Ij.  W.  Harris, 
Sol.,  and  Bonham  &  Allen,  all  of  Anderson, 
and  Bonham  &  Price,  of  Greenville,  for  the 
State. 

COTHRAN,  J.  The  defendant  was  con- 
victed of  manslaughter  at  November  term, 
1920,  upon  an  indictment  charging  him  with 
murder  of  Clarence  R.  Tolley  at  Anderson 
on  September  1,  1920. 

His  own  version  of  the  deplorable  affair, 
in  our  opinion,  shows  that  the  jury  took  a 
merciful  view  of  his  offense.  He  says  that, 
having  contracted  a  venereal  disease,  and 
knowing  that  it  could  have  come  in  only  one 
way,  he  demanded  of  his  wife,  at  the  point 
of  a  pistol,  the  name  of  the  invader  of  his 
home;  that  she  named  the  deceased;  that 
••When  my  wife  told  me  it  was  Mr.  Tolley  I 
told  her  that  I  was  going  to  kill  him."  Tol- 
ley was  in  a  Baltimore  hospital  at  the  time. 
T^he  defendant  was  examined  by  his  physi- 
cian on  August  26th,  and  when  told  that  he 
was  afflicted  with  the  disease  broke  down 
crying,  "and  said  that  he  was  going  to  kill 
the  man."  Tolley  returned  to  Anderson  on 
August  31st.  In  the  meantime  the  defend- 
ant bided  his  time,  having  expressed  to  at 
least  two  persons,  according  to  his  own  ad- 
mission and  the  testimony  of  his  witness. 
Dr.  Dean,  the  determined,  fixed  purpose  to 
kill  Tolley  at  the  first  opportunity,  and, 
what  he  had  never  done  before,  armed  him- 
self and  kept  himself  armed  for  that  pur- 
pose. He  had  that  opportunity  on  the  morn- 
ing of  September  1st,  when  Tolley  was  in 
his  own  place  of  business.  The  studied  pur- 
pose to  kill  is  shown  by  the  defendant's  own 
testimony:  **I  remember  saying  that  I  was 
going  to  kill  him ;"  "I  would  have  shot  him 
for  ruining  my  home,"  whether  he  attempted 
to  draw  a  weapon  or  not;  "I  says,  'I  am  go- 
ing to  kill  you  ;• "  "I  shot  him  because  he 
ruined  my  home."  He  had  fearful  provoca- 
tion ;  he  made  up  his  mind  to  kill ;  he  ex- 
pressed the  purpose  to  kill ;  he  killed. 

[1]  As  far  as  the  court  has  gone  to  ex- 
tenuate the  homicide  of  a  wife's  paramour. 
Is  to  reduce  the  killing  from  murder  to 
manslaughter  only  when  the  husband  comes 
upon    the    pair   in   guilty   embrace,  or  in  a 
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flagrantly  suggestive  situation.  When  there 
has  been  cooling  time  sufilcient  for  a  man  of 
ordinary  control  to  rid  himself  of  the  over- 
mastering passion  produced  by  the  horror 
and  mortification  of  the  sight,  and  out  of  re- 
venge the  offended  husband  hunts  the  para- 
mour and  kills  him,  it  is  murder.  The  law 
under  no  circumstances  ever  Justifies  the 
avenger ;  while,  out  of  tender  regard  for  the 
passions  and  frailties  and  intensely  wounded 
sensibilities  of  human  nature,  it  may  ex- 
tenuate the  offense,  it  is  still  an  offense: 
there  is  no  Justification. 

What  was  intended  to  be  the  leading  opin- 
ion finds  reversible  error  in  two  particulars 
of  admitted  testimony.  The  first  is  assigned 
in  the  group  of  exceptions  which  relate  to 
the  testimony  of  the  witness  Sam  Murphy: 
the  second  in  the  exceptions  which  relate  to 
the  testimony  of  Dr.  Young. 

1.  As  to  the  testimony  of  Murphy:  It  Is 
claimed  to  be  inadmissible  and  reversible  er- 
ror on  two  grounds:  (a)  As  detailing  par- 
ticular acts  of  violence  on  the  part  of  the 
defendant  In  rebuttal  of  testimony  offered 
by  him  of  his  reputation  for  peace  and  good 
order:  (b)  as^  contradicting  the  defendant  up- 
on a  collateral  and  irrelevant  matter.  We  do 
not  think  that  the  testimony  Is  subject  to 
either  objection,  as  we  shall  endeavor  to 
show. 

The  defendant  entered  a  plea  of  not  guil- 
ty, and  under  it  relied  upon  what  is  gener- 
ally denominated  the  special  defenses  of  self- 
defense  and  temporary  insanity.  He  also 
put  into  the  scales  his  own  reputation  for 
peace  and  good  order.  Tliere  is  not  a  line 
in  tlie  testimony  for  the  state  which  tends 
or  was  Intended,  to  rebut  the  testimony  of- 
fered to  establish  the  defendant's  reputation 
for  peace  and  good  order;  on  the  contrary, 
two  of  the  main  witnesses  for  the  state  re- 
ferred to  him  In  terras  of  commendation. 
Robert  Matthews  testified  that: 

•*^^Ir;  Herrinjf  and  Mr.  Tolley  were  good 
friends,  and  jrot  alon?  tojrether  all  ri^ht.  Mr. 
Herring  thonarht  a  whole  lot  of  Mr.  Tolley,  and 
he  was  Mr.  Tolley's  right-hand  man." 

George  M.  Tolley,  brother  of  the  deceased, 
testified: 

**Mr.  Herring  has  worked  for  me  about  two 
and  a  half  years,  and  I  thought  a  lot  of  him. 
He  was  a  good  workman  and  faithful." 

He  could  hardly  have  deserved  this  com- 
mendation had  he  been  a  man  of  turbulence 
and  violence.  His  reputation  in  this  respect 
was  not  an  issue  in  the  case,  and  there  is 
nothing  In  the  testimony  of  Murphy  which 
put  It  In  Issue. 

As  the  testimony,  the  charge,  and  the  ar- 
guments show,  the  main  line  of  defense  was 
that  the  defendant  was  so  outraged  by  in- 
formation of  the  faithlessness  of  his  wife 
and  the  frightful  wrong  of  his  employer, 
with  its  repulsive  details,  that   his   reason 
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for  the  time  being  was  dethroned,  and  his  act 
in  slaying  was  the  result  of  temporary  in- 
sanity, for  which  he  should  not  be  held  re- 
sponsible. 

[2]  The  establishment  of  this  fact  depend- 
ed 80  much  upon  the  suddenness  of  the  infor- 
mation and  the  swiftness  of  his  action  that 
it  was  permissible  for  the  state  to  offer  in 
rebuttal  testimony  that  the  defendant  knew 
of  her  incontinence  with  other  men  than 
Tolley,  and  had  not  acted  promptly  as  he 
claimed  under  the  influence  of  an  overmas- 
tering furor.  That  that  was  the  purpose  of 
the  testimony  sought  to  be  adduced  from 
Murphy  there  can  be  no  doubt.  As  a  mat- 
ter of  fact,  it  fell  very  far  short  of  the  pur- 
pose, but  the  whole  setting  of  the  trial  shows 
that  that  was  the  object  of  the  state,  that  it 
was  so  understood  by  the  Judge  and  counsel 
for  the  defendant,  and  that  it  was  not  in  the 
mind  of  any  one  that  it  was  intended  as  a 
rebuttal  of  the  defendant's  testimony  as  to 
his  reputation.  When  the  cross-examination 
of  the  defendant  touched  the  transaction 
with  Mnrphy,  counsel  for  the  defendant  ob- 
jected, not  upon  the  ground  that  the  question 
tended  to  elicit  proof  of  a  particular  act  of 
violence  on  the  part  of  the  defendant,  in  re- 
buttal of  his  testimony  as  to  his  reputation 
for  peace  and  good  ordor.  but  that  **That  is 
a  collateral  matter."  The  response  of  the 
circuit  judge  to  the  objection  shows  that  he 
so  understood  the  purpose  and  trend  of  the 
proposed  testimony: 

**The  Court:  As  I  understand  it,  your  de- 
fense is  that  this  information  that  was  im- 
parted by  his  wife  threw  his  mind  into  such  a 
condition  at  the  time  of  the  alleged  shooting 
that  he  was  not  responsible.  That,  as  I  under- 
stand it,  is  your  defense? 

"Mr.  Dagnall:  That  is  one  of  the  defenses. 

"The  Court:  Now,  if  in  an  effort  to  break 
down  that  defense,  it  can  be  shown  that  similar 
information  had  been  imparted  on  other  oc- 
casions— 


ft 


At  this  point  the  circuit  judge  was  inter- 
rupted by  counsel  for  the  defense  with  the 
observation  which  shows  that  he,  too,  under- 
stood the  purpose  and  trend  of  the  testi- 
mony: 

"Mr.  Dagnaii:  That  is  merely  upon  the  ques- 
tion of  insanity;  the  court  admits  it  for  that 
purpose  only." 

The  questions  as  to  what  occurred  be- 
tween the  defendant  and  Murphy  were  al- 
lowed, and  the  defendant  denied  that  he 
had  accused  Murphy  of  having  had  improper 
relations  with  his  wife.  The  questions  were 
entirely  proper  as  tending  to  elicit  testimony, 
not  of  particular  acts  of  violence  in  viola- 
tion of  the  rule,  but  of  facts  bearing  directly 
upon  the  main  defense.  As  the  circuit  judge 
was  in  the  act  of  saying  when  he  was  inter- 
rupted, "If,  in  an  effort  to  break  down  that 
defense,  it  can  be  shown  that  similar  in- 


formation had  been  imparted  on  other  occa- 
sions," necessarily  the  homicidal  furor 
would  hate  been  greatly  reduced  in  inten- 
sity. During  the  examination  of  Murphy, 
when  objection  had  been  made  to  his  testi- 
mony, and  was  being  discussed,  the  circuit 
judge  in  a  colloquy  with  counsel  for  the  de- 
fense, asked  the  question: 

"And  why  isn't  it  responsive  to  your  proof  of 
good  character  on  the  part  of  your  man?" 

To  which  the  counsel  replied: 

"I  don't  think  the  solicitor  would  claim  that 
that  is  the  purpose  of  the  testimony." 

The  solicitor  made  no  response. 

[3,  4]  Now,  when  we  turn  to  Murphy's  tes- 
timony, we  find  that  it  is  inconsequential  to 
a  degree,  with  little  or  no  bearing  upon  ei- 
ther the  defendant's  reputation  for  peace 
and  good  order  or  his  suspicions  or  knowl- 
edge of  his  wife's  unfaithfulness.  In  the 
first  interview  the  defendant  approached 
Murphy  for  the  avowed  purpose  of  resenting 
an  insult  to  his  wife  which  she  had  report- 
ed— a  commendable  proceeding  on  his  part, 
and  one  which  reflected  rather  her  fidelity 
and  indignation  than  otherwise.  It  evident- 
ly was  not  what  the  state  expected — that  is, 
to  show  previous  knowledge  of  the  wife's 
infidelity;  it  certainly  did  not  tend  to  es- 
tablish the  defendant's  turbulence  and  vio- 
lence in  rebuttal  of  his  good  reputation,  even 
if  that  was  at  issue,  for  it  shows  that  the 
defendant  declined  the  combat  which  Mur- 
phy invited,  by  retreating  when  Murphy 
went  for  his  gun.  In  the  second  Interview 
Murphy  was  on  the  street  at  night,  and 
heard  the  defendant  behind  him  curse  him, 
and  say,  "I  am  going  to  get  you" ;  he  turned 
towards  the  defendant,  and  when  the  de- 
fendant saw  a  knife  in  Murphy's  hand  he 
turned  around  and  walked  off.  No  mention 
of  the  defendant's  wife  was  made  at  this 
interview,  and  upon  the  main  issue  for 
which  the  testimony  was  offered  it  amount- 
ed to  nothing.  No  effort  was  made  by  the 
defendant  to  carry  the  threat  into  exeaition, 
and,  even  if  the  state  had  offered  evidence 
to  rebut  the  defendant's  testimony  of  repu- 
tation for  peace  and  good  order,  which  It  did 
not  do,  and  that  was  an  issue  In  the  case, 
which  it  was  not,  such  testimony  as  Murphy 
gave,  though  inadmissible,  was  too  insig- 
nificant and  of  too  feeble  weight  to  justify 
a  reversal  of  the  verdict.  The  fact  that 
Murphy  applied  the  vilest  of  epithets  to  the 
defendant  without  the  slightest  show  of  re- 
sentment on  his  part,  could  hardly  be  con- 
sidered the  details  of  a  particular  act  of  vi- 
olence by  him. 

The  testimony  which  the  state  sought  to 
elicit  was  unquestionably  of  great  weight 
upon  the  issue  at  stake — the  defendant's 
knowledge  of  the  incontinence  of  his  wife; 
It  would  be  a  r^narkable  view  to  take  that. 
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when  a  man  kills  another,  and  claims  that 
he  did  so  under  the  sudden,  overmastering 
furor  which  the  knowledge  of  his  wife*s  in^ 
fidelity  produced,  the  state  cannot  prove  that 
the  canker  was  of  long  standing,  and  the 
furor  not  for  that  reason  sudden  and  over- 
mastering. If  in  that  eflPort  testimony  not 
bearing  upon  that  issue,  but  bearing  upon 
another  not  in  question,  and  strictly  inad- 
missible, should  fall  out,  it  is  harmless, 
and  presents  no  ground  for  reversal. 

[51  2.  As  to  the  testimony  of  Dr.  Yoimg: 
The  testimony  of  Dr.  Young,  objected  to, 
was  to  the  effect  that  the  deceased  had  de- 
clared to  him,  while  under  his  treatment, 
that  he  was  sexually  impotent.  The  estab- 
lishment of  this  fact  as  readily  may  appear, 
would  have  been  a  crushing  blow  to  the 
theory  of  the  defendant.  We  do  not  deem  it 
necessary  to  elaborate  the  effect  of  the  proof 
of  this  fact  upon  the  revolting  details  of  the 
tragedy.  The  point  at  issue  is  whether  or 
not,  the  fact  having  a  material  bearing  on 
the  case,  the  doctor  should  have  been  per- 
mitted to  state  what  the  deceased  declared 
to  him  as  to  his  disease  and  the  effect  upon 
his  sexual  power.  The  disease  with  which 
the  deceased  was  afflicted  attacked  the  cita- 
del of  that  power,  and  both  physicians  tes- 
tified positively  that  its  effect  was  to  produce 
impotency.  But,  aside  from  this,  the  Jury 
may  have  given  greater  weight  to  the  state- 
ment of  the  deceased,  who  was  best  able  to 
give  it  correctly,  than  to  the  objective  symp- 
toms diagnosed  by  the  physlcans;  and,  if 
this  statement  should  not  have  been  received, 
we  are  inclined  to  think  that  its  admission 
was  reversible  error. 

It  is  a  well-established  exception  to  the 
admission  of  hearsay  testimony  that  decla- 
rations of  pain,  physical  condition,  and  the 
effects  of  disease  are  admissible  as  original 
evidence,  particularly,  and  in  some  jurisdic- 
ti(m  only,  when  made  to  an  attending  physi- 
-clan.  Under  these  circumstances  there  is 
no  motive  for  concealment  or  misrepresen- 
tation, and  that  which  Is  so  much  desired — 
the  truth — may  confidently  be  expected  In 
such  declarations. 

In  22  JC.  J.  261,  it  is  said; 

"But  statements  which  are  fairly  indicative 
of  the  existence  of  a  relevant  bodily-  condition 
of  the  declarant,  at  the  time  of  the  declaration, 
win  be  received  as  circumstantial  evidence  of 
the  existence  of  that  condition,  even  though 
made  a  considerable  time  after  the  injury"  cit- 
ing many  cases,  among  them  Oliver  v.  R.  Co., 
65  S-  C.  1,  43  S.  E.  307;  Welch  v.  Brooks,  10 
Rich.  123;    Young  v.  Gray,  Harp.  38. 

In  Welch  v.  Brooks,  10  Rich.  123,  the 
complaints  of  a  slave  as  indications  of  the 
seat  and  nature  of  the  disease  were  held 
admissible  upon  a  question  of  unsoundness. 
The  court  cited  in  support  of  its  conclusions 
Graham  v.  Reid  (Ms.  Dec);  Enicks  v.  Stan- 
sel  (Ms.  Dec);   Young  t.   Gray,   Harpb   38; 
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Hunter  v.  McClintock,  Dud.  827 ;  and  the  fol- 
lowing from  Greenleaf : 

"So  also  the  representations  by  a  sick  person 
of  the  nature,  symptoms  and  effects  of  a 
malady  under  which  he  is  laboring  at  the  time, 
are  received  as  original  evidence." 

In  that  connection,  this  also  from  Green- 
leaf  is  quoted: 

'*If  made  to  a  medical  atteudant,  they  are  of 
greater  weight  as  evidence;  but  if  made  to  any 
other  person  they  are  not  on  that  account  re- 
jected." 

In  Hunter  v.  McClintock,  Dud.  327,  the 
court  held,  in  an  action  for  damages  on  ac* 
count  of  the  unsoimdness  of  a  slave,  that 
his  declaration  as  to  his  pains,  feelings,  etc, 
while  afflicted  with  a  disease  which  is  the 
subject  of  a  judicial  decision  are  admissible. 

In  Gosa  v.  Railroad  Co.,  67  S.  C.  359, 45  S. 
E.  815,  the  following  from  Railroad  Co.  v. 
Newell.  104  Ind.  264.  3  N.  E.  836,  64  Am. 
Rep.  312,  is  quoted  with  approval: 

''Where  it  becomes  important,  to  illustrate 
the  physical  or  mental  condition  of  an  indi- 
vidual, either  at  the  time  an  injury  is  received, 
or  from  thence  to  the  time  of  inquiry  as  to  its 
severity,  effect  and  nature,  we  think  expres- 
sions or  declarations  of  present  existing  pain 
or  malady,  whether  made  at  the  time  the  injury 
is  received  or  subsequent  to  it,  are  admissible 
in  evidence." 

In  Seeley  v.  Railroad  Ck).,  88  Vt  178,  92 
Atl.  28,  the  court  says: 

**The  rule  that  such  declarations  are  ad- 
missible whenever  the  bodily  or  mental  feel- 
ings of  the  declarant,  or  the  nature,  symptoms, 
and  effect  of  the  malady  from  which  he  is  then 
suffering,  are  material  to  be  proved  is  too  well 
established  to  justify  discussion  or  require  the 
citation  of  authority." 

In  Camp  v.  R.  Co.,  100  S.  C.  294,  84  S.  K. 
825,  it  is  held  that  complaints  of  pain,  after 
a  personal  injury,  may  be  testified  to  by  a 
witness  who  heard  them.  See,  also,  3  Wig. 
Ev.  {  1718. 

The  other  exceptions  are  entirely  devoid 
of  merit.  The  charge  of  the  circuit  judge 
was  full,  and  an  exceedingly  able  presenta- 
tion of  the  legal  issues  involved.  We  per- 
ceive no  error  therein,  but,  on  the  contrary, 
ground  for  unqualified  commendation.  The 
judgment  of  this  court  is  tliat  the  judgment 
of  the  circuit  court  be  affirmed. 

GARY,  C.  J.,  concurs. 

McDOW.  A.  A.  J,  (concurring).  I  concur 
in  the  opinion  of  Mr.  Justice  COTHRAN. 
There  was  no  testimony  whatever  to  sustain 
the  plea  of  self-defense,  and  very  little  to 
establish  the  plea  of  temporary  insanity. 
The  jury  took  a  merciful  view  of  the  testi- 
mony. The  evidence  of  Murphy  did  not 
amount  to  anything  one  way  or  the  other, 
but  it  was  certainly  competent  for  the  pur- 
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pose  for  which  it  was  offered,  to  wit,  that 
the  appellant  had  accused  others  of  improp- 
er conduct  with  his  wife,  and  managed  to 
control  his  feelings  when  it  appeared  that 
discretion  was  the  better  part  of  valor. 

There  was  no  seduction  in  this  case.  Mrs. 
Herring  says: 

"One  day  when  I  was  at  the  office  Mr. 
Clarence  ToUey  wrote  on  a  card,  *Come  back.' 
I  came  back  in  about  half  hour.  We  went  into 
a  little  room  at  the  left  of  the  office;  be  kissed 
me  then,  and  had  intercourse  with  me." 

She  was  a  mother,  and  a  married  wo- 
man; she  did  not  resent  the  invitation,  nor 
ask  for  any  explanation  of  it,  but,  after  go- 
ing off  and  remaining  a  half  hour,  volunta- 
rily returned.  This  was  not  the  conduct  of  a 
virtuous  woman,  and  there  was  no  seduction 
in  the  case.  To  my  mind  the  testimony  is 
almost  conclusive  that  Clarence  ToUey,  the 
deceased,  had  no  sexual  intercourse  with 
Mrs.  Herring.  Tolley  was  seriously  sick  (and 
no  one  knew  It  better  than  the  appellant, 
who  worked  with  him),  according  to  Dr. 
Henry.  He  was  sent  to  Baltimore  two  or 
three  times,  and  was  operated  upon,  and  his 
gland  and  one  testicle  removed.  Up  to  the 
time  of  his  death  he  had  a  running  sore. 
The  doctor  examined  him  after  he  was  op- 
erated upon,  and  he  had  no  venereal  dis- 
ease, and  again  after  his  death,  and  found 
none.  The  doctors  also  gave  it  as  their  opin- 
ion, based  on  their  actual  knowledge  from 
observation,  afid  on  what  Tolley  told  Dr. 
Young,  that  he  was  impotent.  I  cannot  im- 
agine why  he  would  have  made  this  state- 
ment to  the  doctor  unless  it  was  true,  and, 
if  true,  the  appellant  shot  to  death  a  man 
who  had  done  him  no  wrong  whatever.  It 
would  be  difficult  for  me  to  write  or  concur 
in  an  opinion  which  would  result  in  the  pun- 
ishment of  a  man  for  killing  the  seducer  of 
his  wife,  his  sister,  or  his  daughter,  but  I 
am  not  embarrassed  with  any  such  difficqlty 
In  this  case.  It  will  be  unfortunate  when 
an  unfaithful  wife,  to  avoid  the  vengeance 
of  an  outraged  husband,  can  accuse  an  in- 
nocent man,  and  by  her  simple  and  uncor- 
roborated statement  give  her  husband  the 
right  to  kill  the  supposed  seducer  without 
ascertaining  the  fact  of  the  guilt  or  inno- 
cence of  the  accused.  This  is  not  the  law  in 
South  Carolina,  and  I  trust  it  will  never  be. 
The  appellant  has  had  a  fair  and  Impartial 
trial.  The  charge  of  the  presiding  Judge 
was  fair,  free  from  error,  and  a  clear  and 
able  exposition  of  the  law  applicable  to  th^ 
case.  All  of  the  exceptions  must  be  over- 
ruled, and  the  judgment  affirmed. 

WATTS,  J.  (dissenting).  The  defendant 
was  indicted,  tried,  and  convicted  before 
Judge  Gary  and  a  Jury  at  Anderson,  Novem- 
ber. 1920,  of  manslaughter,  and  sentenced, 
after  a  motion  for  a  new  trial  was  refused, 
for  the  term  of  eight  years   at  hard  labor.  | 


Defendant  appeals.  Exceptions  10,  11,  12 
and  19  are  sustained.  The  conduct  of  de- 
fendant on  other  and  different  occasions 
had  no  relevancy  to  the  case  on  trial,  the 
killing  of  Tolley;  the, defendant  put  in  his 
general  reputation  for  peace  and  good  order 
and  the  state  could  not  go  into  particular 
acts  of  violence  by  the  testimony  of  other 
witnesses,  or  detail  in  evidence  other  quar- 
rels with  other  persons. 

The  defendant  himself ,  after  he  put  in  evi- 
dence his  character,  and  took  the  stand, 
could  have  been  asked  If  he  had  not  difficul- 
ties with  others,  but  neither  he  nor  the  state 
could  have  detailed  how  they  came  about, 
or  how  they  ended.  The  defendant  could 
not  be  cross-examined  upon  collateral  ahd 
irrelevant  matters;  the  evidence  of  Murphy 
was  highly  prejudicial  to  the  defendant.  Ho 
was  allowed  to  contradict  the  defendant  up- 
on collateral  matters,  not  pertinent  to  the 
case,  to  go  into  details  of  the  quarrel,  and 
to  tell   that   he   cursed    the  defendant  as  a 

"damn,   long-legged    son    of   a   ."     It 

threw  no  light  on  the  case  on  trial,  the  kill- 
ing of  Tolley  by  defendant,  and  was  In  con- 
flict with  the  decisions  of  this  court  in  cases 
of  State  V.  Dill,  48  S.  C.  249,  26  S.  E.  567; 
State  V.  Thrailkill,  71  S.  0.  136,  50  S.  B.  551 ; 
State  V.  Knox,  98  S.  O.  114,  82  S.  E.  278: 
State  V.  Tidwell,  100  S.  C.  250.  84  S.  BL  778 ; 
State  V.  McPhail,  115  S.  C.  337, 105  S.  B.  640. 
The  evidence  should  be  directed  and  limited 
to  proof  of  general  character  or  reputation, 
not  specific  or  particular  acts  of  bad  or  good 
conduct  The  exceptions  raising  this  Ques- 
tion should  be  sustained. 

Exceptions  15  and  20  impute  error  in  al- 
lowing the  witness  Dr.  Young,  over  objec- 
tion, to  testify  tliat  deceased  told  him,  pri- 
or to  the  killing,  that  he  was  impotent.  This 
was  pure  hearsay,  and  highly  prejudicial. 
The  defendant  claimed  that  his  wife  had 
been  criminally  intimate  with  deceased,  and 
had  caught  a  loathsome  disease  from  the 
deceased,  and  conveyed  it  to  him.  The 
doctors  had  the  right,  after  waiting  on  the 
deceased,  to  give  opinion  as  to  the  result  of 
their  diagnosis,  but  they  could  not  tell  what 
the  deceased  told  them.  It  is  not  claimed  as 
a  part  of  res  gestae  or  as  a  dying  declaration. 
The  ordinary  rule  established  by  courts  is 
that  an  expert  ought  not  to  be  allowed  to  tes 
tlfy  as  to  f  act3  outside  of  his  own  knowledge, 
but  can  give  opinion  on  hypothetical  facts. 
Tlie  doctor  had  the  right  in  diagnosing  the 
case  to  inquire  and  learn  of  his  patient  his 
previous  state  of  health  and  his  present 
state  of  health,  and  state  the  result  of  his 
opinion  by  reason  of  this.  But  hemusthavo 
his  conclusions  formed  after  his  examina- 
tion, and  from  what  his  patient  has  told  him. 
without  stating  what  hjs  patient  said.  This 
would  be  testifying  to  facts  within  his  own 
knowledge.  The  exceptions  raising  this 
question  should  be  sustained.    It  Is  unneocs- 
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sary  to  consider  the  other  exceptions.  Judg- 
ment should  be  reversed,  and  a  new  trial 
Chanted. 

FRASER,  J.  (concurring).  With  the  facts 
of  the  case  this  court  has  nothing  to  do. 
The  simple  question  is.  Has  the  appellant 
had  a  lawful  trial?  I  think  there  was  prej- 
udicial error,  and  there  should  be  a  new 
triaL 


M.  Mitchum,  to  them.  Upon  the  introduc- 
tion of  the  record  of  said  proceedings  and 
proof  of  payment  by  Barksdale  &  Churchill, 
garnishees  of  the  amount  of  the  debt,  into 
the  superior  court,  Judge  Mauldin  directed  a 
verdict  in  favor  of  the  defendants. 

The  following  facts  were  developed  upon 
the  trial: 

On  April  10,  1920,  the  plaintiff,  Mltchum, 
who  had  been  a  tenant  of  Hankinson  &  Haig- 
ler,  in  the  state  of  Georgia,  and  who  was  in- 
debted to  them  in  the  sum  of  over  $400,  and 
who  also  was  indebted  to  Barksdale  & 
Churchill  in  a  considerable  amount,  met 
with  all  of  these  parties  in  the  office  of  Han- 
kinson &  Haigler,  in  the  city  -of  Augusta. 
Barksdale  &  Churchill  were  endeavoring  to 
collect  their  claim  against  Mitchum  and 
hoped  that  Hankinson  &  Haigler  would  ad- 
vance it  for  Mitchum;  they  declined  to  do 
so.  Barksdale  &  Churcbill  then  made  a  trade 
with  Mitchum  for  two  mules  and  certain  per- 
sonal property,  in  a  settlement  of  matters 
between  them,  Barksdale  &  Churchill  agree- 
ing to  cancel  Mitchum's  indebtedness,  and 
pay  him  $25  cash  and  $375  on  the  Monday 
following  the  Saturday  upon  which  the  trade 
was  made.  Hankinson  &  Haigler,  having 
knowledge  of  this  trade,  procured  a  garnish- 
ment on  that  Saturday  afternoon,  and  served 
it  upon  Barksdale  &  Churchill.  On  the  fol- 
lowing Monday  Mitchum  made  demand  upon 
Barksdale  &  Churchill  for  the  $375  balance 
due  on  the  trade,  but  was  informed  by  Barks- 
dale &  Churchill  that  they  could  not  pay  it 
on  account  of  the  garnishment  proceedings. 
The  Code  of  Georgia  requires  that  the  dec- 
laration in  garnishment  shall  be  filed  and 
the  attachment  made  returnable  at  the  next 
term  of  the  superior  court  This  was  not 
done,  and  the  proceeding  perished. 

On  July  2,  1920,  Mitchum  instituted  this 
action  against  Barksdale  ft  Churchill  upon 
the  balance  of  $875  due  to  him  on  the  trade. 
For  some  reason  unexplained,  the  defend- 
ants did  not  put  in  an  answer  until  August 
7th.  In  the  meantime,  the  attorney  for 
Hankinson  ft  Haigler,  appreciating  the  fact 
that  the  first  garnishment  proceeding  had 
gone  by  the  board,  on  August  3d  instituted  a 
second  proceeding  and  had  it  served  upon 
Barksdale  ft  Churchill.  Mitchum  at  that 
time  was  a  resident  of  this  state.  The  record 
does  not  show  that  he  was  served  personal- 
ly, by  publication,  or  In  any  other  way  with 
the  summons  in  the  main  action  to  which  the 
garnishment   proceeding   was   ancillary. 

On  November  22,  1920,  Barksdale  ft 
Churchill,  garnishees,  answered  the  *'sum- 
mons  of  garnishment,"  admitting  that  they 
owed  the  debt  That  was  more  than  four 
months  after  the  garnishment  was  instituted. 
They  answered  by  the  attorney  who  repre- 
sented Hankinson  ft  Haigler.  Thereafter,  on 
January  10,  1921,  the  matter  came  up  for 
claim  of  $400  due  by  the  plaintiff  herein,  O.  |  trial  in  the  superior  court,  and  a  verdict  was 


lliS  S.  G.  389) 

MITCHUM  V.   BARKSDALE  et  al. 
(No.  10829.) 

(Supreme  Court  of  South  Carolina.     Feb.  27 

1922.) 

1.  Garnishment  ^=s>7— No  Judgment  against 
garnishee  In  absence  of  valid  judgment  against 
defendant  In  Georgia. 

Under  Civ.  Code  Ga.  1910,  §  5292,  plainUif 
cannot  have  judgment  against  garnishee  until 
be  has  obtained  a  valid  judgment  against  a 
defendant  who  has  been  made  a  party  by  per- 
sonal service  in  the  state,  by  publication,  or 
emergency  method  authorized  by  section  5553. 

2.  Garnishment  <&s:>78— Situs  of  garnishee 
funds  at  residence'  of  garnishee. 

Under  Civ.  Code  Ga.  1910,  8  6095,  pro- 
Tiding  that  the  situs  of  any  debt  due  by  a 
garnishee  shall  be  at  the  residence  of  the  gar- 
nishee in  the  state,  no  judgment  could  be  ren- 
dered against  a  garnishee  residing  in  another 
state. 

3.  Garnishment  ^=»23l— Debt  subject-matter 
of  suit  in  one  state  not  basis  of  garnishment 
In  another.  * 

Where  a  suit  was  commenced  in  the  state 
against  a  resident  to  recover  an  indebtedness, 
defendant  was  not  protected  by  a  garnishment 
proceeding  subsequently  instituted  in  another 
state  based  on  such  indebtedness. 

Appeal  from  Common  Pleaa  Circuit  0>urt 
of  Ailcen  County ;  T.  J.  Mauldin,  Judge. 

Action  by  C.  M.  Mitchum  against  J.  L. 
Barlcsdale  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

John  F.  Williams,  of  Aiken,  for  appellant 
Hendersons,  of  Aiken,  for  respondents. 

COTHRAN,  J.  Action  upon  an  account  of 
$375  for  goods  eold  by  the  plaintiff  to  the  de- 
fendants on  April  10, 1920,  the  purchase  price 
being  $400  payable  $25  cash,  which  was  paid, 
and  $375  on  April  12,  1920,  two  days  there- 
after. The  defendants  answered,  admitting 
the  debt  due  by  them  to  the  plaintiff,  but 
alleging  that  it  had  been  attached  in  their 
hands  under  a  garnishment  proceeding  is- 
sued by  a  justice  of  the  peace,  returnable  to 
the  superior  court  of  Richland  county,  Ga., 
at  the  suit  of  Hankinson  ft  Haigler,  upon  a 
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rendered  in  favor  of  Hanklnson  &  Halgler 
for  $463.40,  in  the  main  cause.  As  before 
stated,  Mitchum  had  not  been  made  a  party 
to  that  action  by  service  of  summons.  There- 
upon judgment  was  entered  as  follows: 

(1)  A  special  judgment  In  favor  of  HJEmkin- 
son  &  Halgler  against  Mitchum  for  $375,  that 
being  the  amount  due  to  him  by  Barksdale  ft 
Churchill;  (2)  a  judgment  against  Barks- 
dale  ft  Churchill  for  $375;  (3)  a  general  judg- 
ment against  Mitchum  for  $463.40. 

The  defendants  in  the  action  at  bar,  hav- 
ing complied  with  the  judgment  of  the  ceurt 
in  the  garnishment  proceeding  by  paying  the 
amount  which  they  owed  to  Mitchum  into 
court,  present  that  record  and  that  payment 
as  a  shield  from  the  plaintiff's  attack  in  this 
action.  The  efllcacy  of  their  defense  de- 
I>ends  upon  the  validity  of  the  garnishment 
proceedings,  in  obedience  to  which  they  have 
already  paid  the  amount  they  owed  Mitchum. 

The  garnishment  proceeding  must  be  de- 
clared invalid  and  ineffectual  to  protect 
Barksdale  ft  Churchill  upon  the  following 
grounds: 

[1]  1.  Georgia  Code,  |  5292,  provided  that 
the  plaintiff  in  an  attachment  suit  shall  not 
have  judgment  against  the  garnishee  until 
he  has  obtained  judgment  against  the  de- 
fendant This  of  course  means  a  valid  judg- 
ment, and  not  such  a  one  as  was  entered  in 
this  case  upon  the  trial  in  January,  1921,  in 
an  action  to  which  the  debtor  had  not  been 
made  a  party. by  personal  service  tn  Georgia, 
by  publication,  or  by  any  emergency  method 
apparently  authorized  by  section  5553.  Ryk- 
ard  V.  Railroad  Co.,  80  S.  C.  52,  61  S.  E.  252. 

[2]  2.  Georgia  Code,  {  5095,  provides  that— 

''The  situs  of  any  debt  due  by  the  garnishee 
*  *  •  shaU  be  at  the  residence  of  the  gar- 
nishee in  this  state." 

The  garnishees  Barksdale  ft  Churchill  did 
not  reside  in  Georgia,  and  hence  there  was 
no  property  in  that  state  upon  which  the 
garnishment  proceeding  could  operate. 

[3]  3.  The  first  garnishment  proceeding 
having  perished,  the  second  proceeding  un- 
der which  the  defendants  claim  protection 
was  begun  on  August  3,  1920,  after  the  pres- 
ent action  was  instituted.  The  precise  point 
is  ruled  in  the  case  of  Lowenstein  v.  Levy, 
212  Fed.  383,  129  C.  C.  A.  59,  citing  several 
cases  sustaining  that  position,  upon  the 
ground  that  the  court  of  the  state  where  the 
gamisbment  debtor  resided  had  effected  a 
prior  seizure  of  the  property  which  involved 
its  exclusive  jurisdiction. 

The  judgment  of  this  court  is  that  the  case 
be  remanded  to  the  circuit  court,  with  in- 
structions to  direct  a  verdict  for  the  plain- 
tiff under  rule  27  (90  S.  E.  zii). 

GARY,  C.  J.,  and  FRASER,  J.,  concur. 
WATTS,  J.,  did  not  participate  on  account 
of  iUness. 


(118  s.  c.  30J 

HOLMAN  V.   CITY   OF   ORANGEBURQ. 

(No.  10828.) 

(Supreme  Court  of  South  Carolina.     Feb.  27* 

1922.) 

1.  Evidence  ^=999— Testimony  tending  to  prov* 
issue,  and  violating  no  rnle.  Is  admissible. 

If  the  testimony  offered  tends  to  prove  a 
fact  in  issue,  it  is  admissible  unless  it  violates 
some  nfle. 

2.  Appeal  and  error  ^=>I050(2)  —  Irrelevant 
evidenoe  Is  preJodiclaJ  If  It  tends  to  confuse. 

The  admission  of  irrelevant  evideuce  is  re- 
versible error  if  it  tends  to  confuse  the  is- 
sue. 

3.  Negllgenoe  C=»  1 30  (()— Evidenoe  of  changetf 
conditions  Inadmissible. 

As  a  general  rule,  evidence  that  defendant 
has  changed  conditions  since  the  accident  is 
inadmissible,  since  it  tends  to  prove  a  confes- 
sion that  a  defect  existed  at  the  time  of  the 
accident,  and  to  permit  such  evidence  would 
prevent  making  necessary  changes. 

4.  Munlelpal  corporations  ^=s>8l8(ll)  —  Evi- 
denoe of  change  at  piaoe  of  accident,  inci- 
dental to  testimony  as  to  time  Inquired  about. 
Is  not  erroneous. 

In  an  action  for  injuries  resulting  from  a 
defective  sidewalk,  where  there  was  evidence 
that»  since  the  accident,  the  city  had  made  a 
large  bond  issue  to  improve  its  streets  and 
sidewalks,  the  admission  of  evidence  as  to  a 
change  at  the  place  of  the  accident,  which  wis 
merely  incidental  to  the  inquiry  of  a  witness 
as  to  whether  the  conditions  about  which  he 
was  questioned  were  those  before  or  after  the 
changes,  did  not  tend  to  prove  a  confession  of 
negligence,  and  its  admission  was  not  error. 

5.  Municipal  corporations  ^s»8 1 8  (8)— Evidence 
as  to  other  obstructions  held  admissible  to 
show  negllgenoe  In  Inspeotlon. 

In  an  action  for  injuries  caused  by  a  <fe- 
fective  sidewalk,  where  the  city  relied  upon 
evidence  of  an  inspection  to  negative  negligence, 
evidence  as  to  other  obstructions  in  other  plac- 
es was  admissible  as  tending  to  show  negli- 
gence in  the  inspection. 

6.  Appeal  anil  error  ^=s>l060<l)  *  Argument 
outside  of  record  held  not  prejudidai. 

In  an  action  against  a  city  for  injuries  caus- 
ed by  a  defective  sidewalk,  a  statement  by 
plaintiffs  counsel  in  argument  that  an  attorney 
from  another  dty  had  stated  that,  if  the  city 
had  to  issue  $1,000,000  in  bonds  to  repair  its 
streets  and  sidewalks,  they  must  be  in  a  devil 
of  a  fix,  was  not  calculated  to  arouse  prejudice 
or  passion,  and  does  not  require  a  reversal  61 
the  judgment  for  plaintiff. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  J.  E.  Peurifoy, 
Judge. 

Action  by  E.  V.  Holman  against  the  City 
of  Orangeburg.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 
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The  f  olIowiBg  were  the  exceptions  of  de- 
fendant: 

(1)  Becaase  his  honor  erred  in  permitting  the 
plahatifTs  witneBS,  S.  A.  Blackmon,  over  ob- 
jections of  defendant,  to  testify  as  to  changes 
and  repairs  made  in  the  sidewalk  after  acci- 
dent at  place  where  injury  occurred,  such  tes- 
timony being  irrelevant  and  inadmissible  and 
prejudicial  to  the  defendant. 

(2)  Because  his  honor  erred  in  admitting  in 
evidence,  over  objections  of  defendant,  testi- 
mony of  plaintiff  and  his  witnesses,  and  wif- 
nesses  for  defendant  while  on  the  cross-exami- 
nation, as  to  changes  and  repairs  in  sidewalk, 
made  after  accident,  at  place  where  injury  oc- 
curred, and  as  to  defects  in  sidewalks  and 
streets  not  alleged  in  the  complaint,  such  tes- 
timony being  irrelevant  and  inadmissible  and 
prejudicial  to  defendant. 

(3)  Because  his  honor  erred  in  admitting  the 
testimony  of  defendant's  witnesses  E.  H. 
Hawes,  city  engineer,  and  A.  G.  Watson  and 
B.  R.  Bruner,  commissioners,  while  on  the 
cross-examination,  over  defendant's  objections, 
as  to  defects  in  other  sidewalks  and  streets  not 
alleged  in  the  complaint,  and  as  to  other  wa- 
ter meters  on  streets  not  alleged  in  the  com- 
plaint, such  testimony  being  irrelevant,  inad- 
missible, and  highly  prejudicial  to  the  defend- 
ant. 

(4)  Because  his  honor  erred  in  permitting, 
over  defendant's  objections  at  the  time,  one  of 
plaintifTs  counsel  to  make  the  following  state- 
ment in  his  argument  to  the  jury:  "That  he 
had  on  yesterday  heard  a  conversation  between 
a  visiting  attorney  and  Mr.  Hawes,  the  city 
engineer  in  which  conversation  Mr.  Hawes  had 
stated  that  they  had  voted  a  $1,000,000  bond  is- 
sue on  the  city  for  the  purpose  of  improving  the 
streets  and  sidewalks,  and  that  the  visiting  at- 
torney, in  reply  to  Mr.  Hawes,  had  stated,  'If 
you  put  upon  the  city  of  Orangeburg  a  bonded 
debt  of  $1,000,000  to  repair  tjhe  streets  and 
sidewalks,  the  streets  and  sidewalks  of  Orange- 
burg must  be  in  a  devil  of  a  fix.' "  This  state- 
ment, unsupported  by  the  record,  was  harmful, 
and  highly  prejudicial  to  the  defendant. 

(5)  Because  his  honor  erred  in  not  granting 
defendant's  motion  for  a  new  trial,  made  at 
the  proper  time,  on  the  ground  that  the  lan- 
guage or  statement  of  counsel  in  his  argument 
to  the  jury,  quoted  in  exception  4  above,  was 
not  supported  by  the  record,  and  was  prejudi- 
cial and  harmful  to  defendant. 

li.  A.  Hutson  and  T.  M.  Raysor,  both  of 
Orangeburg,  for  appellant 

J.  S.  Bowman  and  A.  H.  Moss,  both  of 
Orangeburg,  for  respondent 

FKASER,  J.  The  appellant  In  its  argu- 
ment states  the  case  as  follows : 

'This  is  an  *  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained 
by  the  plaintiff  by  reason  of  the  alleged  negli- 
gence of  defendant.  The  particular  delict  al- 
leged, and  that  to  which  the  testimony  was  di- 
rected, was  the  mainfenance  by  the  city  of  an 
alleged  water  'cut-off*  on  and  near  the  ^dge  of 
a  sidewalk  of  one  of  its  streets.  The  answer 
was  a  general  denial  of  the  allegations  of  the 
complaint.  The  case  was  first  tried  before 
'^'on.  I.  W.  Bowman,  circuit  judge,  with  a  jury 
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at  the  June,  1919,  term  of  conrt  of  common 
pleas  for  Orangeburg,  and  resulted  in  a  direct- 
ed verdict  in  favqr  of  defendant.  Plaintiff  ap- 
pealed, and  the  judgment  of  the  lower  court 
was  reversed,  and  the  case  remanded  for  a  new 
trial.  118  S.  O.  489,  101  S.  B.  8S4.  The  case 
was  then  tried  before  Hon.  James  B.  Peurifo^, 
circuit  judge,  with  a  jury,  at  the  March  term  of 
court  of  common  pleas  for  Orangeburg  county, 
and  resulted  in  a  verdict  for  plaintiff,  in  the 
sum  of  $5,000.  In  due  time  the  defendant's  at- 
torneys made  a  motion  before  the  court  to  set 
this  verdict  aside,  on  the  ground  that  one  of 
the  plaintiff's  attorneys,  in  the  course  of  his 
argument  to  the  jury,  used  the  following  lan- 
guage: That  he  had  on  yesterday  heard  a  con- 
versation between  a  visiting  attorney  and  Mr. 
Hawes,  the  dty  engineer,  in  which  conversation 
Mr.  Hawes  had  stated  that  they  had  voted  & 
$1,000,000  bond  issue  on  the  dty  for  the  pur- 
pose of  improving  the  streets  and  sidewalks, 
and  that  the  visiting  attorney,  in  reply  to  Mr. 
Hawes,  had  stated,  "If  you  put  upon  the  dty 
of  Orangeburg  a  bonded  debt  of  $1,000,000  to 
repair  the  streets  and  sidewalks,  the  streets 
and  sidewalks  of  Orangeburg  must  be  in  a  devil 
of  a  fix" '  which  language,  defendant's  counsel 
contended,  was  unsupported  by  the  record,  was 
prejudldal,  and  was  made  and  stated  to  the 
jury  over  previous  objection  to  counsel  going 
out  of  the  record  in  referring  to  streets  and 
sidewalks  in  other  parts  of  the  dty,  and  after 
the  court  had  cautioned  plaintiff's  said  attorney 
to  confine  himself  to  the  record  and  the  testi- 
mony, which  motion  was  overruled.  The  de- 
fendant in  due  time  served  notice  of  its  inten- 
tion to  appeal,  and  also  its  proposed  case  and 
exceptions.  The  plaintiff  then  proposed  an 
amendment  to  the  case  and  exceptions,  and  the 
defendant  gave  notice  that  it  disallowed  the 
proposed  amendment. 

**The  matter  was  then  submitted  to  Judge 
Feurifoy  for  settlement.  He  thereupon  passed 
an  order  disallowing  the  proposed  amendment, 
and  adjudged  that  the  proposed  case  without 
the  said  amendment  be  the  case  for  appeal." 

Points  and  Authorities. 

"Exception  1  should  be  sustained.  The  tes- 
timony complained  of  showed  that  the  defend- 
ant, after  the  occurrence  of  the  acddent  re- 
sulting In  the  injury  complained  of,  took  addi- 
tional precaution  to  prevent  the  recurrence  of 
such  an  acddent,  made  the  ddewalk  wider  at 
the  place  of  the  acddent  Such  testimony, 
particularly  in  this  case,  is  inadmissible  for 
that  purpose." 

[1-4]  Whether  testimony  is  admissible  or 
not  must  depend  largely  upon  the  case.  If 
the  testimony  offered  tends  to  prove  a  fact 
in  issue,  unless  it  violates  some  rule  it  is 
admissible.  If  it  tends  to  prove  a  fact  not 
in  issue,  it  is  irrelevant,  and  should  be  ex- 
cluded. The  admission  may  or  may  not  be 
prejudicial.  If  it  tends  to  prove  a  fact  not 
only  in  issue,  but  tends  to  confuse  the  is- 
sue. It  must  be  excluded,  and  its  admission  is 
reversible  error.  Ordinarily  evidence  that 
a  defendant  changed  conditions  after  an  ac- 
cident is  inadmissible,  because  it  tends  to 
prove  a  confession  by  the  defendant  that  a 
defect  existed  at  the  time  of  the  accident 
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Men  would  be  deterred  from  making 
changes  and  sometimes  necessary  changes, 
tf  evidence  of  a  change  of  conditions  shall 
be  used  against  them.  It  is  manifest  that 
all  evidence  of  a  change  is  not  irrelevant. 
If  the  question  was,  Can  yon  see  from  one 
point  to  another?  it  is  manifest  that  the 
witness  shall  be  allowed  to  inquire,  Do  you 
mean  at  the  time  of  the  accident  or  now?  If 
it  be  true  that  at  the  time  of  the  accident 
there  was  an  obstruction  between  the  two 
places  and  it  has  since  been  removed,  the 
answer  would  be  at  the  time  of  the  accident 
that  you  could  not  see;  how  can  you  see? 
In  this  case  one  of  the  witnesses  asked  that 
question.  The  plaintiff  was  attempting  to 
prove,  and  the  evidence  did  not  tend  to  prove, 
the  forbidden  fact,  that  the  defendant  had 
cured  a  defect  at  this  particular  place. 
There  had  been  a  $1,000,000  bond  issue  to 
fix  all  the  streets  in  Orangeburg,  and  a  gen- 
eral change  all  over  the  city,  and  it  was 
necessary  to  know  whether  the  witness  was 
speaking  of  conditions  at  the  time  of  the 
accident  or  the  time  of  the  trial.  There 
was  no  error  in  admitting  testimony  that 
was  necessary  to  a  proper  understanding  of 
the  case.  It  did  not  tend  to  inrove  a  confes- 
sion of  negligence. 

[6]  II.  The  next  assignment  of  error  is 
in  allowing  the  plaintiff  to  examine  wit- 
nesses as  to  other  obstructions  in  other 
places.  The  witnesses  were  those  charged 
with  the  maintenance  of  the  streets.  There 
is  a  very  common  error  that,  where  one 
has  had  an  inspection  made,  he  has  shown 
the  absence  of  negligence.  The  plaintiff  has 
the  right  to  show  that  the  defendant  has 
employed  a  negligent  inspector.  These  ques- 
tions were  on  the  cross-examination,  and 
tended  to  show  negligence  in  inspection. 
There  was  no  error  here. 

[6]  III.  The  next  assignment  of  error  is: 

"Because  his  honor  erred  in  permitting,  over 
defendant's  objection  at  the  time,  oue  of  plain- 
tifiTs  counsel  to  make  the  following  statement 
in  his  argument  to  the  jury:  *That  he  had  on 
yesterday  heard  a  conversation  between  a  visit- 
ing attorney  and  Mr.  Hawes,  the  dty  engineer, 
in  which  conversation  Mr.  Hawes  had  stated 
that  they  had  voted  a  $1,000,000  bond  issue 
on  the  dty  for  the  purpose  of  improving  the 
streets  and  sidewalks,  and  that  the  visiting  at- 
torney, in  reply  to  Mr.  Hawes,  had  stated,  "If 
you  put  upon  the  city  of  Orangeburg  a  bonded 
debt  of  $1,000,000  to  repair  the  streets  and 
sidewalks,  the  streets  and  sidewalks  of  Orange- 
burg must  be  in  a  devil  of  a  fix." '  This  state- 
ment, unsupported  by  the  record,  was  harmful, 
and  highly  prejudidcJ  to  the  defendant" 

It  is  always  bad  practice  to  go  out  of  the 
record.  It  can  do  no  good  and  it  may  make 
harm.  Where  it  is  calculated  to  do  harm, 
it  will  be  treated  as  prejudicial,  and  a 
new  trial  granted.  This  court  does  not  see 
how  the  remarks  could  have  done  any  harm. 


The  circuit  Judge,  who  was  in  the  atmofi- 
phere  of  the  trial,  did  not  think  so.  The 
words  of  themselves  did  not  tend  to  excite 
passion,  or  to  arouse  prejudice,  nor  were 
they  calculated  to  appeal  to  unworthy  mo- 
tives. The  words  in  themselves  did  not  tend 
to  prejudice  the  appellant's  case.  We  can- 
not find  prejudicial  error.  This  exception  is 
overruled. 

The  fifth  exception  has  already  been  con- 
sidered. The  exceptions  to  the  settlement  of 
the  case  need  not  be  considered. 

The  judgment  appealed  from  is  affirmed. 

GARY,  0.  J.,. and  COTHRAN,  J.,  concur. 
WATTS,  J.,  did  not  participate  on  account 
of  sickness. 


(118  S.  C.  449) 

JACKSON  V.  FRIER.     (No.  10845.) 

(Supreme  Court  of  South  Carolina.     Feb.  27, 

1922.) 

i.  Frauiis,  statute  of  ^=s> 1 10(1)— Purchaser's 
letter  not  desionating  land  to  be  conveyed 
held  not  sufficient. 

Purchaser's  letter  to  buyer,  referring  to  his 
parol  contract  to  purchase  land,  not  describing 
the  land  conveyed,  held  not  sufficient  to  take 
the  contract  out  of  the  statute;  it  being  neces- 
sary to  resort  to  parol  evidence  to  ascertain 
the  land  to  be  conveyed. 

2.  Frauds,  statute  of  ^=>I38(2)— Puhohaser 
eould  not  reoover  payment  under  parol  oon- 
traot  for  noncompliance  with  statute  where 
vendor  was  willing  to  perform. 

If  purchaser  gave  vendor  his  automobile 
as  part  payment  on  parol  contract  to  purchase 
land  which  vendor  was  ready  and  willing  to 
perform,  the  purchaser  could  not  recover  the 
automobile  on  the  ground  that  the  parol  con- 
tract did  not  comply  with  the  statute. 

3.  Bailment  C=»33— Whether  plaintiff  loaned 
defendant  automobile,  or  transferred  h  as 
part  payment  for  land,  held  for  Jury. 

In  action  for  possession  of  automobile,  the 
question  of  whether  plaintiff  merely  loaned  de- 
fendant the  automobile,  or  transferred  it  to 
him  as  part  payment  for  land,  h^d  for  the 
jury. 

Api)eal  from  Common  Pleas  Circuit  Court 
of  Aiken  County ;  T.  J.  Mauldin,  Judge. 

Action  by  D.  A.  Jackson  against  W.  F. 
Frier.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

The  plaintiff  testified  that  he  did  not  de- 
liver the  automobile  to  defendant  as  part 
payment  on  land  as  claimed  by  defendant; 
that  he  had  not  agreed  to  buy  the  land,  but 
that  he  merely  permitted  the  defendant  to 
use  the  automobile,  with  the  understanding 
that,  if  it  suited  him,  and  the  plaintiff 
agreed  to  buy  the  land,  the  defendant  was 
to  allow  plaintiff  specified  amount  on  the 
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land  In  return  for  the  automobile.  His  tes- 
timony was  corroborated  by  bis  son  and  by 
a  third  witness,  but  was  denied  by  defend- 
ant, who  testified  that  phiintlff  had  agreed 
to  buy  the  land,  and  that  he  had  allowed 
plaintiff  a  certain  amount  on  the  purchase 
price  for  the  automobile.  The  defendant's 
testimony  was  corroborated  by  that  of  oth- 
er witnesses. 

John  F.  Williams,  of  Aiken,  for  appellant. 
Hendersons,  of  Aiken,  for  respondent. 

FRASEK,  J.  This  Is  an  action  in  claim 
and  delivery.  The  plaintiff  brought  his  ac- 
tion against  the  defendant  for  an  automo- 
bile. The  defendant  claimed  that  be  agreed 
to  sell  the  plaintiff  a  tract  of  land,  and 
•that  the  plaintiff  turned  over  to  him  the  au- 
tomobile Id  question  in  part  payment  for 
the  land.  It  was  admitted  that  the  contract 
was  by  parol.  The  plaintiff  denied  that  he 
had  made  the  contract,  and  that  he  had  only 
loaned  the  automobile  to  the  defendant. 
'  The  trial  Judge  directed  a  verdict  for  the 
plaintiff  on  the  question  of  ownership,  and 
the  defendant  appealed. 

On  the  trial  of  the  cause  the  defendant  in- 
troduced this  letter: 

"Aiken,  S.  C.  November  10.  1919. 

•*Mr.  W.  F.  Frier,  Eureka,  S,  C— Dear  Sir: 
A  short  time  since  I  entered  into  an  under- 
standing with  you  to  purchase  a  tract  of  land 
from  you  for  $12,000.  The  understanding  was 
entirely  verbal  and  there  was  no  writing 
about  it 

"I  left  with  you  my  automobile  worth  at  least 
$1,000  on  the  understanding.  I  am  advised  that 
the  verbal  understanding  with  you  is  illegal 
and  prohibited  by  law  and  I  hereby  notify  you 
that  I  disaffirm  and  rescind  the  understanding 
which  I  had  with  you  to  purchase  the  land, 
as  I  do  not  wish  it,  especially  as  the  contract 
was  not  in  writing  and  is  prohibited  by  law, 
and  I  hereby  demand  of  you  the  return  of  my 
automobile,  or  the  payment  of  the  $1,000 
▼alue  thereof,  and  that  it  be  done  immediately. 
If  you  do  not  return  my  automobile,  or  pay  the 
value  thereof,  you  will  force  me  to  bring  ac- 
tion against  you. 

"Please  let  me  know  in  the  next  day  or  so 
what  you  are  going  to  do. 

his 
Tours  very  truly,  Daniel  A.  X  Jackson. 

mark 
•^Witness: 

•'Grover  Jackson. 
"Darling  Jackson.** 

[1]  I.  The  defendant  claims  that  the  let- 
ter was  a  sufficient  acknowledgment  of  the 
contract  to  comply  with  the  statute  of 
frauds.  The  first  assignment  of  error  is  that 
his  honor  erred  in  not  so  holding.  This  as- 
signment of  error  cannot  be  sustained.  In 
order  to  determine  what  land  was  to  be  con- 
Teyed,  tlie  defendant  must  resort  to  parol 


evidence,  and    this  cannot    be  done    under 
Hyde  y.  Cooper,  13  Rich.  Eq.  250. 

II.  [2-3]  The  next  question  is,  If  the  con- 
tract is  within  the  statute  of  frauds,  then  can 
the  plaintiff  recover  the  automobile  if  it  was 
given  as  a  first  payment  on  the  purchase 
price  of  the  land?  We  have  been  referred 
to  no  case  in  this  state  directly  in  point,  and 
we  know  of  none.'  In  25  Ruling  Case  Law, 
pp.  725,  726,  we  find: 

''General  Rule.-^lvk  the  case  of  an  oral  con- 
tract for  the  sale  of  land,  if  the  vendee  has 
made  part  payments,  and  the  vendor  refuses  to 
complete  the  contract,  seel^ing  shelter  under 
the  statute,  it  is  universally  re(!0gnized  that  the 
vendee  may  recover  back  the  amount  of  such 
payment;  and  this  is  true  where  money  is  paid 
in  consideration  of  an  oral  promise  to  devise 
land  and  the  promisor  dies  without  fulfilling  bis 
promise.  It  is  also  held  immaterial  that  there 
may  have  been  such  part  performance  by  the 
vendee  as  would  entitle  him  to  relief  in  equity 
by  way  of  specific  performance.  If  a  contract 
for  the  sale  of  land  is  signed  by  the  vendor 
and  delivered  to  and  accepted  by  the  vendee, 
though  not  signed  by  the  latter,  the  contract  is 
binding  on  the  vendor  and  is  therefore  a  sufii- 
cient  consideration  for  payments  made  by  the 
vendee,  and  be  cannot,  on  the  ground  that  the 
contract  was  not  signed  by  him,  recover  the 
payments  so  made  if  the  vendor  is  able  and 
willing  to  perform.  And  in  the  English  cases, 
and  in  the  great  majority  of  the  cases  in  this 
country,  the  broad  rule  is  adopted  that  money 
paid  on  an  oral  purchase  of  land  can  in  no 
case  l)e  recovered  by  the  vendee  if  the  vendor 
is  ready  and  willing  to  convey.  This  is  held 
true  as  to  payments  made  to  a  third  person  for 
the  benefit  of  the  vendor,  to  be  paid  over  to  him 
upon  his  malung  the  conveyance.  And  a  court 
of  equity  in  such  a  case  will  not  decree  a  re- 
scission of  the  contract,  and  permit  the  vendee 
to  recover  payments  made,  if  there  has 
been  no  default  on  the  part  of  the  vendor  and 
he  is  able  and  willing  to  convey.'* 

In  this  case  the  vendor  is  ready  and  will- 
ing to  convey. 

There  was  a  conflict  of  testimony  in  re- 
gard to  the  matter.  The  plaintiff  claims  it 
was  a  loan,  and  the  defendant  claims  it  was 
a  payment.  Tf  the  jury  believed  the  plaintiff, 
he  was  entitled  to  recover.  If  they  believed 
the  defendant,  he  was  not.  That  question 
was  a  question  for  the  jury,  and  bis  honor 
erred  in  directing  a  verdict 

The  judgment  appealed  from  is  reversed. 

GARY,  C.  J.,  concurs. 

COTHRAN,  J.  I  concur  upon  the  ground 
that,  as  under  section  3737,  1  Code  of  Laws, 
A,  D.  1912,  a  parol  contract  for  the  sale  of 
land  is  neither  illegal  nor  void,  but  Is  non* 
enforceable  by  action,  the  majority  rule,  as 
declared  in  L.  R.  A.  1916D,  472,  note,  in  con- 
formity with  this  opinion,  should  obtain  in 
this  state. 
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RICHARDSON  v.  BLALOCK  •!  «t. 

(No.  10840.) 

(Supreme  Court  of  South  Carolina.    Feb.  27, 

1922.) 


L  Injanotlon  ^=9l5l— Qoostiona  of  law  may  be 
finally  determined  on  motion  for  preliminary 
Injunotion. 

The  rule  that  a  final  decision  should  not 
be  rendered  on  a  motion  for  temporary  injunc- 
tion, which  is  based  on  the  reason  that  the 
merits  should  not  be  decided  on  affidavits,  does 
,  not  apply  where  there  was  no  issue  as  to  the 
facts,  but  the  case  was  to  be  .determined  upon 
the  C^onstitution,  statutes,  and  ordinances  of  a 
city,  which  could  be  determined  just  as  well 
on  the  motion  for  temporary  injuuction  as  on 
the  motion  for  permanent  injunction. 

2.  Injunction  ^==>8 1— Provision  for  election  of 
successor  to  chief  of  police  not  enjoined 
where  council  claimed  term  expired. 

Plaintiff  is  not  entitled  to  an  injunction  re- 
straining the  city  council  from  ixlterfering  with 
the  discharge  of  his  duties  as  chief  of  police  on 
the  ground  that  the  council  had  no  authority  to 
remove  him  where  the  council  did  not  claim  to 
be  exercising  an  authority  to  remove,  but  con- 
tended that  plaintifT's  term  of  office  bad  expired, 
and  that  they  merely  elected  a  successor. 

3.  iMunioipal  corporations  ^=s»4S(2)  —  Polloe 
chief  cannot  daim  new  charter  removed  lim- 
It  of  term. 

In  view  of  Const,  art.  1,  {  11,  providing  that 
the  terms  of  all  officers  shall  be  for  some  defi- 
nite period,  the  chief  of  police  of  a  city  which 
had  adopted  the  commission  form  of  govern- 
ment by  a  charter  not  limiting  the  term  of  such 
officer  cannot  enjoin  the  installation  of  a  suc- 
cessor on  the  ground  that  the  new  charter  re- 
pealed the  former  provision  limiting  the  term 
of  office  to  two  years,  since  either  that  maxi- 
mum was  continued  in  force,  or  the  office  was 
destroyed,  and  in  either  event  plaintiff  is  not 
concerned  with  what  became  of  the  office. 

Appeal  from  Richland  County  Court;  M. 
S.  Whaley,  Judge. 

Action  for  injunction  by  J.  W.  Richardson 
against  R.  J.  Blalock  and  others.  From  a 
decree  refusing  the  ii^unction,  plaintiff  ap- 
peals.   Afllrmed. 

James  S.  Vemer,  of  Columbia,  for  appel- 
lant. 

C.  S.  Monteith,  Nettles  &  Tobias,  and  Nel- 
son, Gettys  &  MuUins,  all  of  Columbia,  for 
respondents 

FRASERv  J.  This  is  an  action  for  injunc- 
tion. The  plaintiff  alleges  that  he  is  chief 
of  police  for  the  city  of  Columbia,  and  that 
the  city  council  has  held  an  illegal  election 
in  which  the  defendant  F.  S.  Strickland  was 
declared  elected,  and  that  the  city  council 
and  the  said  Strickland  are  trying  to  remove 
him  from  his  office  as  chief  of  police,  and 
interfering  with  him  in  the  discharge  of  the 


duties  of  hiB  office,  tind  asks  that  they  be 
joined.  A  rule  to  show  cause  was  issued 
by  Hon.  M.  S.  Whaley,  county  Judge  for  Rich* 
land  county.  The  city  council  and  Strict* 
land  made  returns  to  the  rule.  They  con- 
sented to  have  their  returns  treated  as  an- 
swers. Judge  Whaley  treated  the  retnnis  as 
answers,  and  tried  the  case  on  its  merits  and 
refused  the  Injunction.  From  his  decree  this 
appeal  is  taken. 

[1]  I.  The  first  assignment  of  error  is  that 
the  trial  judge  erred  in  making  a  final  deci- 
sion on  a  motion  for  a  temporary  injunction. 
The  appellant  cites  numerous  cases,  but  they 
are  not  applicable  here.  When  the  reason  of 
the  rule  is  not  applicable,  the  rule  does  not 
apply.  The  cases  hold  that  it  is  error  to  de- 
cide the  merits  of  a  case  for  injunction  on 
affidavits.  This  case  was  not  tried  on  afiSda- 
vits.  The  facts  were  not  in  issue.  The  case 
is  to  be  dcterminod  upon  the  Constitution, 
statutes,  and  ordinances  of  the  city.  The 
whole  issue  was  one  of  law,  and  could  be 
tried  just  as  well  and  just  as  fully  on  the  . 
motion  for  temporary  injunction  as  on  the 
motion  for  permanent  injunction.  There  was 
no  error  here. 

[2]  II.  Tlie  next  assignment  of  error  is  that 
the  city  council  has  no  power  under  the  law  to 
remove  a  chief  of  police.  There  was  no  effort 
to  remove  the  plaintiff  from  his  office.  A 
new  election  was  held  because  it  was  claimed 
that  the  term  of  office  had  expired.  The 
question  is  not.  Can  the  city  council  remove 
a  chief  of  police  during  the  term  of  office? 
but,  Had  the  term  of  office  of  the  plaintiff 
expired?  This  assignment  of  error  cannot  be 
sustained. 

[3]  III.  The.  next  assignment  of  error  is 
that  the  ordinance  under  which  the  electl<m 
was  held  was  void,  because  it  was  not  signed 
by  the  members  of  the  city  council. 

On  September  29,  1914,  the  plaintiff  was 
elected  chief  of  police  for  six  months,  on 
probation.  On  April  27,  1915,  the  probation 
was  removed,  and  the  plaintiff  was  regularly 
elected  chief  of  police.  Until  the  election 
complained  of  there  has  been  no  further  elec- 
tion. On  March  22,  1921,  an  ordinance  was 
passed  (unsigned)  to  declare  that  after  the 
1st  day  of  July,  1921,  the  term  of  office  of 
the  police  shall  be  two  years,  and  this  elec- 
tion provided  for.  At  the  time  the  city  of 
Columbia  adopted  the  commission  form  of 
government  (1910)  the  term  of  office  of  the 
chief  of  police  was  two  years.  It  seems  that 
since  that  tiihe  until  1921  no  term  of  office 
has  been  fixed  for  a  chief  of  police.  The 
plaintiff  contends  that  it  is  necessary  to  pass 
a  valid  ordinance  in  order  to  terminate  his 
term  of  office. 

Article  1,  S  11,  of  the  Constitution  provides 
that— 

"No  person  shall  be  elected  or  appointed  to 
office  in  this  state  for  life  or  daring  good  be- 
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havior,  but  the  terms  of  all  officers  shall  be  for 
some  definite  period,  except  notaries  public 
and  o£Scers  in  the  militia.*' 

The  city  of  Columbia  did  not  lose  its  iden- 
tity by  a  change  in  its  form  of  government 
Neither  statutes  nor  ordinances  can  do  what 
the  Constitution  forbids.  That  which  can- 
not be  done  directly  cannot  be  done  indirect- 
ly. That  which  cannot  be  done  intentionally 
cannot  be  done  inadvertently.  Where  an  of- 
fice has  been  created  and  a  term  of  oi&ce 
established,  the  term  cannot  be  abolished  (ad- 
vertently or  inadvertently)  and  leave  the  oc- 
cupant with  an  Indefinite  term.  The  city  of 
Columbia  either  did  not  destroy  the  term  or 
it  destroyed  the  office.  In  neither  event  has 
the  plaintiff  the  right  to  call  upon  the  courts 
to  keep  him  in  a  position  after  his  term  has 
expired,  or  allow  him  to  exercise  the  duties 
of  an  office  that  does  not  exist.  The  old 
term  survives.  Mr.  Richardson's  term  of  of- 
fice expired  in  1917,  and  it  does  not  concern 
him,  personally,  wliat  becomes  of  the  office. 
The  exceptions  that  raise  this  question  can- 
not be  sustained.  The  validity  of  an  unsign- 
ed ordinance  doesr  not  arise. 

The  judgment  is  affirmed. 

GARY,  0.  J.,  and  COTHRAN,  J.,  concur. 
WATTS,  J.,  did  not  participate  on  account 
of  illness. 


(152  Ga.  629) 

TAYLOR   et  al.   v.   FRIEDMAN    CO. 

(No.  2668.) 

(Supreme   Ck>urt   of  Georgia.     Jan.   12,  1922. 
Rehearing  Denied  Feb.  20,  1922.) 

/SyUalus  hy  the  Court,) 

1.  Corporations  ^=»668 (7) —  Nonresident  cor- 
poration oannot  be  served  1^  serving  offldai 
who  liappens  to  be  in  state. 

Service  of  a  suit  brought  against  a  corpo- 
ration in  a  state  other  than  that  of  its  resi- 
dence cannot  be  effected  by  serving  the  presi- 
dent of  such  corporation  or  .other  official  who 
happens  to  be  in  the  state  where  the  suit  is 
brought,  so  as  to  give  the  court  of  the  lat- 
ter state  jurisdiction  of  the  suit. 

2.  Corporations  ^==>668(  1 1)— President  of  non- 
resident corporation  cannot  accept  service 
without  being  authorized  to  do  so. 

The  president  of  a  corporation,  thus  so- 
journing in  a  foreign  state  could  not  accept 
service  so  as  to  bind  the  corporation,  without 
being  authorized  so  to  do  by  the  corporation. 
Such  authority  did  not  arise  merdy  from  the 
fact  of  his  occupying  the  position  of  president 
of  the  defendant  corporation. 

3.  Judgment '<®=»943— Evidence  of  nonratifloa- 
tion  of  president's  act  in  accepting  service 
relevant  in  action  on  Judgment  of  other  state. 

Evidence  tending  .to  show  that  the  cor- 
poration did  not  ratify  the  action  of  the  presi- 


dent in  accepting  service  was  material  and  rele- 
vant In  the  case  under  the  issues  presented, 
and  it  was  error  to  reject  such  evidence. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  the  Friedman  Company  against 
J.  H.  Taylor  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed. 

Wm.  A.  Fuller,  of  Atlanta,  for  plaintiffs  in 
error. 

Walter  S.  Dillon,  of  Atlanta,  for  defendant 
in  error, 

BECK,  P.  J.  The  Friedman  Company 
brought  a  petition  against  J.  H.  Taylor  and 
others,  seeking  a  money  Judgment  against 
the  defendants,  and  certain  equitable  re- 
lief. The  suit  was  based  upon  a  judgment 
obtained  in  the  Supreme  Court  of  New 
York  County,  New  York.  Under  an  agree- 
ment by  counsel  for  both  parties  the  case 
was  submitted  to  the  court  without  the  in- 
tervention of  a  Jury.  A  Judgment  was  ren- 
dered in  favor  of  the  plaintiff.  The  defend- 
ants moved  for  a  new  trial,  which  was  re- 
fused, and  they  excepted. 

Service  of  the  suit  in  New  York  was  ef- 
fected upon  J.  EL  Taylor,  as  president  of 
the  Union  Manufacturing  Company,  the  cor- 
poration which  was  tb^  defendant  in  that  suit 
Taylor  thereupon  employed  a  New  York  at- 
torney at  law,  who  made  a  general  appearance 
by  filing  an  answer  to  the  suit,  and  also  claim- 
ed a  set-off  in  favor  of  the  defendant,  the 
Union  Manufacturing  Company,  against  tlie 
plaintiff.  Following  this  employmait  and  ap- 
pearance, the  judgment  in  question  was  ren- 
dered by  the  New  York  court.  There  were 
only  three  stockholders  of  the  Union  Manu- 
facturing Company,  the  Georgia  corporation* 
these  three  being  J.  H.  Taylor,  who  owned  a 
majority  of  the  stock,  and  W.  C.  England  and 
Ira  England,  who  had  a  Joint  interest  in  the 
remainder  of  the  stock.  Taylor  was  presi- 
dent and  manager  of  the  company,  and  was 
the  chief  executive  officer.  When  Taylor, 
after  service  as  recited  above,  returned  from 
New  York,  he  conferred  with  W.  C.  England, 
who  was  secretary  and  treasurer  of  the  com- 
pany. 

[11  1.  The  mere  inresence  in  the  state  of 
New  York  of  Taylor,  the  president  of  the 
Georgia  corporation,  which  was  not  doing 
business  in  the  state  of  New  York,  did  not 
have  £he  effect  of  bringing  the  corporation 
into  the  latter  state,  so  as  to  subject  it  to 
the  Jurisdiction  of  the  courts  there.  The 
presence  of  the  agent  of  the  corporation  up- 
on whom  service  of  process  was  sought  to 
be  effected  was  not  the  equivalent  of  t^e 
presence  in  the  state  of  the  foreign  corpora- 
tion itself.     14A  Corpus  Juris,  §  4061,  and 
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the  authorities  there  dted.  See,  also,  Dollar 
Oo.  V.  Canadian,  etc.,  Co.,  220  N.  Y.  270,  116 
N.  E.  711. 

[2]  2.  EiVen  if  it  be  true  that  the  president 
of  a  Georgia  corporation  may,  when  suit  is 
brought  against  the  corporation  in  a  Qeorgia 
court  having  Jurisdiction,  employ  an  attor- 
ney to  attend  to  the  same,  or  to  press  a 
counterclaim  and  generally  conduct  the  liti- 
gation thus  involyed,  it  does  not  follow 
that  he  has  authority  to  accept  service  In  a 
for^gn  jurisdiction  and  thereby  bind  the 
company  in  a  suit  brought  in  a  court  of  the 
foreign  Jurisdiction.  Such  a  waiver  of  the 
rights  of  the  corporation  to  be  sued  in  the 
courts  of  the  state  of  the  residence  of  the 
corporation  is  not  within  the  general  or 
implied  powers  of  the  president  or  other 
officer.  Though  the  precise  question  which 
we  bave  here  was  not  involved,  decisions 
have  been  rendered  by  this  court  showing 
the  limited  authority  of  the  president  of  a 
corporation  in  doing  acts  which  affect  the 
rights  of  the  same,  and  in  disposing  of  its 
property,  where  not  expressly  authorized. 
"The  president,  •  •  ♦  merely  in  virtue 
of  being  such,"  cannot  bind  the  corporation 
by  contract.  "Authority  may  be  conferred 
generally  or  specially  in  the  individual  case." 
Potts-Thompson  Liquor  Co.  v.  Potts,  135 
Ga.  452,  60  S.  E.  734.  See,  also,  Brown  v. 
Bass,  132  Ga.  41,  63  S.  K  788 ;  Ocilla  South- 
em  R.  Go.  y.  Morton,  13  Ga.  App.  504,  79  S. 
B.  '480.  The  implied  waiver  of  the  want  of 
Jurisdiction  in  the  New  York  court,  by  ap- 
pearance and  pleading  to  the  merits  of  the 
suit,  consequently  was  not  binding  upon  the 
Georgia  corporation. 

[3]  3.  If  the  action  of  the  president  of  the 
corporation,  Taylor,  in  accepting  service  and 
litigating  in  the  New  York  court,  was  rati- 
fied by  the  proper  corporate  authorities,  the 
corporation  would  be  bound  by  the  Judgment 
rendered  in  the  court  in  which  they  sought 
to  litigate,  though  it  was  a  court  of  a  foreign 
Jurisdiction.  Neither  a  natural  person  not 
a  corporation  could  waive  the  want  of  Ju- 
risdiction in  the  courts  of  another  state, 
there  contest  the  claim  of  the  plaintiff 
brought  against  them,  take  the  chances  of  a 
favorable  verdict,  and  then,  when  an  adverse 
verdict  was  rendered,  renew  the  contest 
against  the  claim  of  their  adversary,  and 
require  him  in  a  court  having  Jurisdiction 
to  again  establish  his  claim.  The  question 
of  ratification  in  this  case  was  raised  by 
evidence,  which  the  plaintiffs  in  error  sought 
to  have  introduced,  but  which  the  court,  up- 
on objection,  excluded.  This  evidence  should 
have  been  heard,  as  it  was  material.  The 
ctise  was  being  tried  by  the  Judge  without 
the  intervention  of  a  Jury,  and  there  was 
some  evidence  tending  to  sbow  ratification 
of  the  act  of  Taylor  in  employing  counsel; 
and  the  defendant  was  entitled  to  the  bene- 


fit  of  the  evidence  tending  to  dxow  that 
there  was  no  ratification. 

Judgment  reversed. 

AU  the  Justices  concur, 


(28  Ga.  Ap'i.  17^^ 

GEORGIA  RY.  &  POWER  CO.  V.  MURPKY. 

(No.   12175.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.) 

(ByUabus  hy  the  Court.) 

1.  Carriers  <e=5>280(3),  303(1,  7)— Street  rail- 
road must  use  extraordinary  diligence  to 
protect  passengers  from  injury  from  outside 
sources;  neglfgent  in  falling  te  protect  female 
passenger  from  Injury  by  crowd  boarding 
oar;  failure  to  warn  passenger  of  danger 
from  crowd  boarding  oar  may  amount  to  neg- 
iigenoe. 

It  is  the  duty  of  a  street*  railway  companj 
to  use  extraordinary  diligence  to  aflford  protec- 
tion to  passengers  from  any  injury  which  might 
reasonably  be  anticipated  as  arising  from  out- 
side sources.  Savannah,  Florida  &  Western 
liy.  Ck).  V.  Boyle,  115  Ga.  836,  42  S.  E.  242. 
59  L.  R.  A.  104;  Holly  v.  Atlanta  Street  Rail- 
road, 61  Ga.  215,  84  Am.  Rep.  97;  Hillman  v. 
Ga.  Railroad  &  Banking  Co.,  126  Ga.  814. 
56  S.  B.  ^,  8  Ann.  Gas.  222.  Where  the 
servants  of  the  company  in  charge  of  a  car 
carrying  passengers  bave  knowledge  that  a 
crowd  of  persons  daily  assemble  at  a  certain 
time  near  the  terminus  of  the  line  for  the  pur- 
pose of  becoming  passengers  on  the  returning 
cars  of  the  company,  and  that  such  persons 
stampede  to  board  Uxe  cars  before  the  cars 
reach  the  terminus,  and  overcrowd  the  en- 
trances to  the  cars,  and  struggle  and  push 
against  one  another  in  their  efforts  to  enter 
the  cars,  the  servants  of  the  company  in  charge 
of  the  car  have,  from  such  knowledge,  reason 
to  anticipate  that  a  female  passenger  on  the 
car,  having  no  knowledge  of  such  custom,  who 
has  arisen  from  her  seat  and  gone  upon  the 
platform  for  the  purpose  of  alighting,  will  be 
injured  by  the  crowd  attempting  to  board  the 
car  in  the  customary  manner,  and  where  the 
servants  fail  to  use  the  required  diligence  to 
protect  her,  and  she  is,  as  a  result  of  such 
failure,  injured  by  the  crowd  when  struggling 
and  fighting  to  board  the  car,  the  company  has 
failed  to  afford  to  her  the  protection  to  which 
she  is  legally  entitled.  Kuhlen  v.  Boston  & 
Northern  St  Ry.  Co.,  193  Mass.  341,  79  N.  E. 
815,  7  L.  R.  A.  (N.  S.)  729,  118  Am.  St.  Rep. 
516;  Collins  v.  Boston  Elevated  Ry.  Co..  217 
Mass.  420,  105  N.  B.  353,  51  Ii.  R.  A.  (N.  S.) 
1154.  A  failure  by  the  servants  of  the  company 
to  warn  the  passenger  of  such  danger  after  she 
has  gotten  upon  the  platform  of  the  car  might 
amount  to  negligence. 

2.  Carriers  ^=»3 1 6(1)'— Presumed  negligent 
when  passenger  knocked  from  platform  and 
run  over  by  oar. 

Where  the  injury  thus  received  by  the  pas- 
senger consisted  in  her  being  knocked  from 
the  platform  of  the  car  and  being  run  over  by  the 
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car,  she  was  necessarily  Injured  by  the  mnning 
of  the  car,  and  it  was  not  error,  in  a  suit  by 
her  against  the  street  car  company  to  recover 
for  such  injury,  for  the  court  to  charge  the 
jury  that  the  defendant  was.  presumably  neg- 
ligent as  alleged  in  the  petition.  Such  pre- 
sumption of  negligence  against  the  company 
obtains  even  though  the  alleged  negligence  of 
the  defendant  alleged  as  proximately  causing 
the  injury  was  an  act  in  itself  disassociated 
from  the  actual  operation  of  the  car,  such  as 
negligently  failing  to  afford  to  the  passenger 
protection  from  the  danger  to  be  anticipated 
from  the  crowd  boarding  the  car. 

3.  Carriers  ^=s>32l(23)— Ground  of  negligence 
alleged  properly  submitted  to  jury. 

It  being  alleged  by  the  plaintiff,  as  an  addi- 
tional ground  of  negligence  contributing  to  her 
injury  and  causing  her  to  be  thrown  from  the 
car,  that  while  she  was  upon  the  platform  of 
the  car  the  car  was  negligently  caused  to  give 
a  suaden  and  violent  jerk,  there  was  no  error 
in  the  charge  of  the  court  in  submitting  this 
issue  to  the  jury. 

4.  Appeal  and  errm*  ^=9 1 046  (5)— Remark  of 
judge  as  to  object  of  question  on  cross- 
examination  held  not  harmful. 

An  observation  by  the  judge,  made  in  the 
presence  of  the  jury,  while  counsel  for  the 
defendant  was  cross-examining  the  plaintiff,  in 
passing  upon  objections  by  counsel  for  the 
plaintiff,  and  in  replying  to  the  suggestion  by 
counsel  for  the  plaintiff  that  the  object  of  the 
.question  propounded  by  counsel  for  the  defend- 
ant was  to  cast  insinuations  upon  the  plain- 
tiff's character,  stating  that  he  (the  judge) 
could  not  see  anything  elhe  in  the  questions 
propounded  by  counsel  for  the  defendant  un- 
less they  were  propounded  for  the  object 
stated  by  counsel  for  the  plaintiff,  was  of 
slight  iniportance,  and  not  calculated  to  ^  in- 
juriously affect  the  defendant's  case  in  the 
miijids  of  the  jury,  who  had  heard  the  colloquy 
between  counsel  and  the  remark  of  the  court, 
and  the  statement  by  the  defendant's  counsel 
disclaiming  any  intent  to  reflect  upon  the  plain- 
tiff. 

5.  Appeal  and  error  €=:»I046(5)— Remark  of 
judge  as  to  examination  of  witness  held 
harmless. 

A  statement  by  the  judge  to  the  effect  that 
be  wished  he  knew  how  to  curb  the  examination 
of  a  witness  was  harmless. 

6.  Carriers  ^=9317(7)— Testimony  of  injured 
passenger  that  she  vras  not  put  off  at  in- 
tended destination  properly  admitted. 

The  court  did  not  err,  over  the  objection 
of  counsel  for  the  defendant  that  the  evidence 
was  irrelevant,  in  permitting  the  plaintiff  to 
testify  that  she  was  not  put  off  the  car  at  the 
place  where  she  intended  to  get  off,  but  that 
she  intended  to  get  off  at  the  place  where  she 
was  injured,  and  walk  back. 

7.  New  trial  ^s>70— Pleading  ^=:>205(  I )— Gen- 
eral demurrer  properly  overruled  when  cause 
of  action  stated;  new  trial  properly  denied 
when  verdict  authorized. 

The  petition  set  out  a  cause  of  action,  and 
the  evidence  authorized  the  verdict  as  rendered 
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for  the  plaintiff.  The  court  did  not  err  in  over- 
ruling the  general  demurrer  to  the  petition,  or 
in  overruling  the  defendant's  motion  for  a  new 
trial. 

Error  from  Superior  Oourt,  Pulton  Coun- 
ty; W.  D.  Ellis,  Judge, 

Action  by  Mattie  Murphy  against  the  Geor- 
gia Railway  &  Power  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Colquitt  &  Conyers,  of  Atlanta,  for  plaln- 
tifiF  in  error. 

J.  A.  Miller  and  Branch  &  Howard,  all  of 
Atlanta,  for  defendant  in  error. 

.STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J^  concur. 


(28  Ga.  App.  88) 

HINES,  Director  General,  v.  PAYTON. 
(No.  12445.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18,  1922.    Rehearing  Denied  Feb. 

16v  1922.) 

(Syllabus  by  the  Oourt.) 

1.  Case  stated. 

In  this  case  the  Director  General  of  rail- 
roads was  sued  for  loss  of  freight,  alleged  to 
have  been  occasioned  by  negligence  of  his 
agents  and  servants  in  its  transportation.  The 
Director  General  in  his  answer  denied  liability, 
and  set  up  reasons  why  judgment  should  not  be 
had  against  him.  The  jury  returned  a  verdict 
in  behalf  of  the  plaintiff  for  an  amount  less 
than  that  sued  for.  The  defendant  excepted  to 
the  overruling  of  certain  demurrers,  and  the 
overruling  of  a  motion  for  new  trial,  alleging 
error  in  the  charge  of  the  court  in  stating  the 
contentions  of  the  defendant,  and  in  other  in- 
structions to  the  jury,  and  that  the  verdict  was 
without  evidence  to  support  it. 

2.  Trial  ^s>295  ( I )— Charges  complained  of  to 
be  read  in  light  of  evidence  and  entire  charge. 

No  harmful  error  is  shown  in  the  overrul- 
ing of  the  demurrers,  nor  is  error  shown  in  the 
several  excerpts  from  the  charge  complained 
of,  when  the  charge  of  the  court  is  read  in  its 
entirety  and  as  adjusted  tQ  the  evidence  ad- 
duced upon  the  triaL 

3.  Appeal    and    error    ^=9 1 005  (2)— Approved 
verdict  supported  by  evidenoe  not  disturbed. 

The  contentions  of  the  defendant  were  giv- 
en as  fairly,  and  as  fully  as  the  court  should 
have  given  them,  without  specific  request  for 
more  particular  instructions  upon  such  conten- 
tions. Upon  a  careful  examination  of  the 
contract  of  shipment,  together  with  the  item- 
ized list  and  description  of  the  property  ship- 
ped, and  the  rest  of  the  evidence,  this  court 
cannot  say  that  the  evidence  did  not  authorize 
the  verdict.  The  verdict  has  the  approval  of 
the  trial  judge,  and  for  no  reason  assigned  was 
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it   error  to   overrule   the   motion   for   a   new 
triaL 

Error  from  City  Court  of  Albany;  Clay- 
ton Jones,  Judge. 

Action  by  Claude  Payton  against  W.  D. 
Hines,  Director  GeneraL  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Pottle  &  Hofmayer,  of  Albany,  for  plaintiff 
in  error. 
Claude  Payton,  of  Alt>any,  pro  se. 

LUKE,  J.    Judgment  affirmed. 

BROTLES,  a  J.,  and  BLOODWORTH,  J., 
concur. 


(28  Ga.  App.  97) 
LANIER  et  al.  v.  STATE.     (No.   12649.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18,  1922.     Rehearing  Denied 

Feb.  14,  1922.) 

(SyUabut  by  the  CoMrt.) 


1.  Indictment  and  Information  ^=:>I9I(4)— 
Conviction  for  shooting  at  another  authorized 
under  indictment'  for  assault  with  Intent  to 
murder. 

Under  an  indictment  for  assault  with  in- 
tent to  murder  the  accused  may  be  convicted 
of  the  offense  of  shooting  at  another,  if  the 
latter  offense  is  substantially  charged  by  the 
averments  of  the  indictment.  Jackson  ▼.  State, 
25  Ga.  App.  748.  105  S.  B.  162,  and  citation; 
Leatherwood  v.  State,  26  Ga.  App.  484,  103 
S.  E.  685;  Gaskin  v.  State,  11  Ga.  App.  11,  12, 
74  S.  B.  554;  Ripley  ▼.  State,  7  Ga.  App.  679, 
67  S.  B.  834. 

2.  Homloido  e=s>86,  230-*8p6ciflo  Intent  to  kill 
essential  to  conviction  for  assault;  intent  to 
kill  not  conclusively  shown  by  use  of  weaiMu. 

Before  one  can  be  convicted  of  an  assault 
with  intent  to  murder,  it  must  be  shown  that 
he  had  a  specific  intent  to  kill.  Such  an  intent 
is  not  conclusively  shown  by  the  use  of  a  wea- 
pon likely  to  produce  death.  Under  the  proof 
in  this  case,  it  was  for  the  Jury  to  determine 
whether  the  defendants  shot  in  self-defense 
or  under  the  fears  of  reasonable  men,  or  wheth- 
er they  unlawfully  shot  with  intent  to  kill,  or 
whether  they  were  guilty  of  an  unlawful  shoot- 
ing at  another,  and  the  court  did  not  err  in 
charging  upon  the  last-named  subject.  Autrey 
V.  State,  24  Ga.  App.  414(4),  100  S.  E.  782, 

''If  death  results  from  a  defendant's  inten- 
tionally shooting  at  the  deceased  with  an  ordi- 
nary pistol  in  a  manner  ordinarily  likely  to 
kill,  the  defendant's  intention  to  kill  is  not  issu- 
able. The  law  presumes  that  he  intended  to 
kill,  and  not  to  inflict  some  lesser  injury.  But 
if  death  does  not  ensue,  the  law  does  not  pre- 
sume that  the  defendant  intended  to  kill, 
though  he  shot  with  a  weapon  likely  to  produce 
death  and  in  a  manner  ordinarily  likely  to  pro- 
duce that  result;  for  in  cases  of  assault  with 
intent  to  murder,  the  burden  of  proving  that 
the  defendant  was  possessed  of  a  specific  in- 


tention to  kill  is  always  upon  the  state,  unaided 
by  any  presumption  of  law.  The  pronounce- 
ments of  these  propositions  by  this  court  and 
by  the  Supreme  Court  have  been  so  uniform 
and  unequivocal  as  to  place  them  beyond  ques- 
tion. See  Burris  ▼.  State,  2  Ga.  App.  418,  58 
S.  E.  545;  Duncan  y.  State,  1  Ga.  App.  118, 
58  S.  E.  248;  Napper  v.  State,  123  Ga.  571. 
51  a.  E.  592;  GaUery  v.  State,  92  Ga.  463,  17 
S.  E.  863;  Patterson  v.  Sute,  85  Ga.  131,  11 
S.  E.  620,  21  Am.  St.  R.  152."  Fallon  ▼.  State, 
5  Ga.  App.  659,  661,  63  S.  B.  806.  807. 

See,  also,  Gilbert  v.  State,  90  Ga.  691,  16 
S.  E.  652. 

3.  Grounds  of  motion. 

Grounds  2,  3,  and  11  of  the  amendment  to 
the  motion  for  a  new  trial  are  disapproved  by 
the  trial  judge,  and  none  of  the  other  special 
grounds  shows  reversible  error. 

4.  Criminal  law  ^ss>835(l)— New  trial  proper- 
ly  denied  when  verdict  authorized  by  evidence. 

The  verdict  was  amply  authorized  by  the 
evidence,  and  the  court  did  not  err  in  overruling 
the  motion  for  a  new  trial. 

Luke,  J.,  dissenting. 

Error  from  Superior  Court,  Ghatbam  Coun- 
ty; P.  W.  Meld  rim.  Judge. 

R.  Lanier  and  others  were  convicted  of 
shooting  at  another,  and  they  bring  error. 
Affirmed. 

Shelby  Myrlck,  of  Savannah,  for  plalntifTs 
in  error. 

Walter  C.  Hartrldge,  SoL  Gen.,  of  Savan- 
nah, for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

BROTLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 

LUKE,  J.  (dissenting).  I  cannot  agree  to 
a  Judgment  of  affirmance  in  this  case.  The 
defendants  were  charged  with  the  olfense  of 
assault  with  intent  to  murder.  In  my  opin- 
ion the  evidence  for  the  state,  if  believed  by 
the  Jury,  demanded  a  verdict  of  guilty.  Also. 
I  think,  that  the  evidence  for  the  defendants 
clearly  established  an  intention  to  kill,  but, 
if  believed  by  the  Jury,  Justified  the  defend- 
ants in  their  act  of  shooting  with  intent  to 
kill.  The  Judge  charged  the  Jury  the  law 
of  shooting  at  another  not  in  his  own  de- 
fense. The  defendants  complained  of  this 
charge  upon  the  ground  that  the  evidence  did 
not  authorize  It  As  I  view  the  evidence.  It 
either  demanded  a  verdict  of  guilty  of  as- 
sault with  intent  to  murder  or  a  verdict  of 
not  guilty  upon  the  theory  that  the  defend- 
ants were  Justified.  Therefore,  In  my  opin- 
ion, the  statutory  offense  of  shooting  at  an- 
other was  not  involved,  and  it  was  error  for 
the  court  so  to  charge  the  Jury.  The  Issue 
was  clear  cut,  and,  in  my  opinion,  a  charge 
upon   the  statutory  offense  of  shooting  at 
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another  misstated  the  issue,  and  upon  this 
confaslon  the  jury  rendered  a  verdict  for  this 
offense.  See  Coney  v.  State,  101  Oa.  582,  28 
S.  E.  918 ;  Lanier  v.  State,  106  Ga.  868,  82  S. 
E.  335 ;  Tyre  v.  State,  112  Ga.  224,  87  S.  E. 
374.  It  was  therefore,  in  my  judgment,  re- 
versible error  for  the  court  to  charge  the  law 
of  shooting  at  another. 

On  Motion  for  Rehearing. 

PER  CURIAM.  In  the  defendant's  motion 
for  a  rehearing  of  this  case  it  is  stated  that 
this  court  was  in  error  in  saying  that  ground 
11  of  the  amendment  to  the  motion  for  a 
new  trial  had  been  disapproved  by  the  trial 
court  Couns^  for  plaintiff  in  error  insists 
that  it  was  the  twelfth  ground,  and  not  the 
eleventh,  that  was  disapproved.  The  rec- 
ord shows  that  (in  addition  to  grounds  2  and 
3  which  were  disapproved)  the  ground  dlfik 
approved  by  the  court  was  first  numbered 
12,  and  that  the  number  12  was  changed 
to  number  11,  so  that  when  this  court  got 
possession  of  the  record  the  ground  was 
No.  U.  However,  the  number  of  the  ground 
is  immaterialt  since  the  ground  that  this 
court  declined  to  consider,  because  of  Its 
dlaapproval,  was  the  ground  based  upon  al- 
leged error  in  the  charge  of  the  court  up- 
on the  subject  of  good  character,  and  thid 
ground,  whether  numbered  11  or  12,  was 
one  of  the  grounds  disapproved  by  the  trial 
judge. 

After  a  careful  consideration  of  the  other 
contentions  made  in  the  motion,  a  rehearing 
is  denied. 

Rehearing  denied. 

BROYLfiS,  C,  J.,  and  LUKE  and  BLOOD- 
WORTH;  JJ.,  concur. 


(28  Ga.  App.  171) 

BARNES  et  al.  v.  WHITE.     (No.  12143.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.) 

(ByUahus  hy  the  Court,) 

I.  Appeal  and  error  ^=:>842(l)— Whethernote 
of  third  persoii  was  transferred  as  collateral 
or  as  payment,  and  whether  such  note  was 
converted,  or  whether  claimed  conversion  was 
ratified,  held  questions  of  fact,  settled  by 
verdict. 

Whether  or  not  the  note  sued  upon  by  the 
plaintiff  was  paid  by  the  transfer  to  him  by 
the  defendant  of  a  note  held  by  the  defendant 
against  another,  and  which  the  plaintiff  after- 
wards renewed  with  the  maker,  substituting  a 
party  other  than  either  the  defendant  or  the 
plaintiff  as  the  payee,  or  whether  the  plaintiff 
held  either  of  such  other  notes  as  collateral  to 
secure  the  defendant's  note  to  the  plaintiff, 
were  Issues  of  fact  made  by  the  evidence  and  I  fendants  bring  error.    Affirmed. 


the  reasonable  deductions  therefrom,  and  were 
settled  by  the  jury's  verdict  finding  in  favor  of 
the  plaintiff.  Whether  the  transaction  fay  the 
plaintiff  of  renewing  with  the  maker,  the  note 
which  the  defendant  had  deposited  with  the 
plaintiff,  and  the  substitution  of  an  entire 
stranger  as  the  payee,  amounted  to  a  conver- 
sion  by  the  plaintiff  of  the  original  note  deposit- 
ed with  him  by  the  defendant,  and  therefore  to 
a  settlement  of  the  note  sued  on,  or  whether 
a  transfer  and  delivery  by  the  plaintiff  of  this 
note  to  the  defendant  and  its  acceptance  by 
the  defendant  amounted  to  a  ratification  of 
the  plaintiff's  actions,  were  also  issues  settled 
by  the  verdict  of  the  Jury. 

2.  Appeal  and  error  ^=»273  (4)— Exception  to 
admission  of  evidenoe  must  show  what  ground 
of  objection  was  nrged. 

An  exception  assigning  error  upon  the 
admission  of  evidence,  where  it  does  not  ap- 
pear what  ground  of  objection  was  urged  at 
the  time  the  evidence  was  offered,  is  incom- 
plete and  presents  no  question  for  considera- 
tion. 

3.  Appeal  and  error  <&s»l064(l)»  i065-81iglit 
Inaccuracy  in  charge  which  oould  not  prej* 
udloe  party  not  ground  for  reversal;  Instruo- 
tion  hypotheobing  fact  contrary  to  evidenoe 
held  not  prejudlolal. 

A  slight  inaccurate  statement  of  the  facts, 
made  by  the  court  when  charging  a  rale  of  law 
applicable  to  the  facts,  which  was  not  material 
to  the  issue  being  {Presented,  and  which  could 
not  have  been  misunderstood  or  have  misled 
the  jury  or  in  any  way  prejudiced  the  rights 
of  the  party  complaining,  is  harmless  error, 
and  furnishes  no  ground  for  reversal.  A  state- 
ment of  the  trial  judge,  when  chai:ging  the 
jury  as  to  what  acts  of  the  defendant  would 
authorize  the  inference  that  he  ratified  the 
acts  of  the  plaintiff  in  taking  the  renewal  note, 
that  if  such  renewal  note  was  "made  in  the 
name  of  the  plaintiff,"  when  such  statement 
was  not  borne  out  by  the  evidence,  since  the 
evidence  showed  that  such  renewal  was  taken 
in  the  name  of  another  party,  was  not  material 
to  the  issue  which  the  court  was  then  pre- 
senting, and  could  not  have  been  misunderstood 
or  have  misled  the  jury,  or  in  any  way  have 
prejudiced  the  rights  of  the  losing  party. 

4.  .Charge  not  erroneous. 

The  charge  of  the  court  was  not  error  for 
any  other  reason  assigned. 

5.  Bills  and  notes  ^iS=9538( I)— Failure  to  In- 
struct on  novation  or  substitution  of  one 
debt  for  another  not  error. 

The  court  properly  instructed  the  jury 
upon  the  law  applicable  to  the  issues  made,  and 
did  not  err  in  failing  to  instruct  th^  jury  on 
"the  law  of  novation  of  contract,"  or  in  not 
explaining  "the  substitution  of  one  debt  for 
another." 


Error  from  Superior  Court,  Echols  County; 
W.  E.  Thomas,  Judge. 

Action  by  J.  K.  White  against  D.  W.  Barnes* 
and  others.    Judgment  for  plaintiff,  and  d^ 
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J.  B.  Hicks,  of  Statenvllle,  for  plaintiffs  in  ]  was  ol>tained  from  the  defendant  Jones,  who 

claimed  to  have  found  it,  and  that  the  de 
fendant  Qreen  told  him,  "These  parties  (evi- 
dently meaning  Tanner,  Landmm  and  Jadi- 
son)  got  him  to  go  down  there;  he  didn't 
know  what  he  was  going  for  and  he  got  Mr. 
Jones  to  drive  the  truck;"  that  Jones  denied 
it  and  Green  told  him  that  he  had  told  all ; 
that  Jones  then  said  he  drove  the  truck  to 
oblige  Green;  that  they  did  not  find  any- 
thing on  the  premises  of  either  defendant 
Another  witness  identified  a  knife  as  one 
taken  from  Green.  Defendant  Green  testified 
that  Landrum  and  Tanner  asked  him  to 
make  a  trip  with  his  truck  and  he  asked 
Jones  to  drive  it ;  that  on  the  way  they  stop- 
ped at  a  restaurant  or  caf^,  and  when  they 
caught  up  with  Tanner  and  Landrum  they 
said,  **What  you  want  to  be  stopping  for. 
they  will  know  the  truck,"  and  when  he  said 
he  did  not  see  anything  crooked  about  stop- 
ping at  a  restaurant  one  of  the  men  said, 
**You  wouldn't  haul  anything  crooked  in  your 
car" ;  that  after  Tanner  and  Landrum  went 
on  he  and  Jones  talked  the  matter  over  and 
then  turned  around ;  that  they  stayed  there 
about  80  minutes  trying  to  get  the  car  crank- 
ed ;  that  Tanner  and  Landrum  passed  them 
and  they  never  saw  them  again.  Jones'  state- 
ment was  substantially  to  the  same  effect 
There  was  considerable  evidence  of  Green's 
good  reputation,  and  evidence  that  a  witness 
saw  Jones  find  a  knife,  and  evidence,  though 
perhaps  weakened  on  cross-examination,  that 
witnesses  saw  the  truck  on  the  night  in 
question  and  it  was  empty. — Statement  by 
editor. 


error. 

E.  K.  Wilcox,  of  Valdosta,  for  defendant  in 
error. 

STEPHENS,  J.    Judgment  afiSrmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 

(28  Ga.  App.  127) 

GREEN    V.   STATE. 

JONES  V.  STATE. 

(N08.  13063,   13064.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18,  1922.) 

(SyllahuM  hy  the  Court.) 

Burglary    <;=»4I( I)— Evidence    Insuffident   to 
sustain   convictions. 

The  plaintiffs  in  error  in  the  above-stated 
cases  were  jointly  indicted  and  jointly  tried, 
bat  the  cases  are  in  this  court  on  separate  bills 
of  exceptions.  In  neither  case  is  the  evidence 
sufficient  to  support  a  verdict  of  guilty,  and 
the  judge  erred  in  overruling  the  motions  for 
new  trGd,  and  the  judgment  in  each  case  is 
reversed. 

Error  from  Superior  Ck)urt,  Coweta  Coun- 
ty;  C.  E.  Roop,  Jndge. 

Rommie  Green  and  Jim  Jones  were  con- 
victed of  burglary  of  a  storehouse,  and  tbey 
bring  error.    Reversed. 

There  was  evidence  that  the  store  was 
burglarized  and  considerable  property  taken, 
and  that  some  knives,  some  of  which  had  the 
name  of  the  owner  of  the  store  stamped  on 
them,  and  other  articles,  were  recovered, 
and  that  some  knives,  together  with  a  type- 
writer and  satchel,  were  found  in  a  rubbish 
pile  back  of  the  house  of  a  neighbor  of  the 
defendants.  Trueman  Jackson  testified  that 
he  was  one  of  those  burglarizing  the  store; 
that  he  and  Landrum  and  Tanner  went  down 
to  the  scene  of  the  burglary  in  an  automobile 
and  passed  defendants  in  a  truck;  that  they 
broke  into  the  store  and  put  the  goods  in 
the  automobile;  that  defendants  had  stop- 
ped down  the  road  about  two  miles  with  the 
truck ;  that  a  man  came  along  in  a  car  and 
they  evidently  left  in  a  hurry;  that  when 
they  passed  the  truck  they  hollered  to  de- 
fendants to  come  on;  that  the  truck  after- 
wards pflssed  them  and  that  they  later  sig- 
naled it  to  stop  and  the  stolen  goods  were 
transferred  to  the  truck  and  taken  to  a  va- 
cant house;  that  he  did  not  tell  defendants 
what  they  were  going  for,  but  could  not 
say  that  they  did  not  know  where  he  and 
his  companions  were  going;  that  he  did  not 
tell  them  they  had  taken  anything  from  the 
store  and  guessed  they  did  not  know.  J.  D. 
Brewster  testified  that  a  knife  shown  him 


P.  H.  Brewster,  Jr.,  of  College  Park,  and 
G.  A.  Cornwell,  of  Atlanta,  for  plaintiffs  in 
error. 

Wm.  Y.  Atkinson,  Sol.  Gen.,  of  Newnan,  for 
the  State. 

BLOODWORTH,  J.     Reversed. 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 


(28  Ga.  App.  170) 
CASON  V.  DUKE.    (No.  12137.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.) 

(Syllabus  by  the  Court.) 

I.  Sales  ^=s»87(3)  —  Evidence  held  to  show 
property  reserved  by  seller. 

Tills  being  a  suit  in  trover  to  recover  for 
an  alleged  conversion  by  the  defendant  of  cer- 
tain personal  property  which  the  plaintiff  claims 
to  have  reserved  for  himself  at  the  time  of  ex- 
ecuting an '  oral  contract  of  sale  by  which  the 
plaintiff  sold  to  the  defendant  certain  real  es- 
tate, including  certain  personal  property  on 
the  premises,  and  the  evidence  authorizing  the 
inference  that  the  property  sued  for  was  not 
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included  Id  the  contract  of  sale,  but  was  re- 
served to  the  plaintiff,  the  verdict  finding  for 
the  plaintiff  in  an  amount  equal  to  the  proved 
value  of  the  property  sued  for  was  supported 
by  the  evidence.  Duke  v.  Cason,  25  Ga.  App. 
344,  103  S.  B.  176. 

2.  Sales  <&s>54— Where  seller  told  buyer  prop- 
erty was  not  inclttded,  and  buyer  remained 
silent,  contract  will  be  so  construed. 

Where  at  the  time  of  the  execution  of  the 
contract  of  sale  and  a  few  minutes  after  the 
defendant  had  paid  to  the  plaintiff  a  certain 
amount  as  earnest  money,  and  before  the  plain- 
tiff had  delivered  to  the  defendant  the  prem- 
ises bargained  for  or  any  of  the  personal  prop- 
erty included  in  the  contract  of  sale,  the  plain- 
tiff informed  the  defendant  that  certain  of  the 
property  sued  for  and  claimed  by  the  plaintiff 
as  reserved  was  not  included  in  the  trade,  and 
the  defendant  made  no  response  to  this  state- 
ment, but  remained  silent,  the  principle  of  law 
(avil  Code  of  1910,  §  4267)  that,  where  the 
parties  to  a  contract  differ  among  themselves 
as  to  its  meaning,  that  meaning  placed  upon 
the  contract  by  one  of  the  parties  and  known 
to  be  thus  understood  by  the  other  at  the  time 
shall  be  held  as  the  true  meaning,  was  applica- 
ble and  was  properly  given  in  charge. 

3.  Appeal  and  error  <$=:> 1 033 (5)— Instruction 
as  to  construction  of  Instrument  aoainst  par- 
ty executing  held  favorable  to  complaining 
party. 

A  charge  that,  if  the  construction  is  doubt- 
ful, that  which  goes  most  strongly  against  the 
party  executing  the  instrument  or  undertaking 
the  obligation  is  generally  to  be  preferred,  was 
more  favorable  to  the  movant  than  to  the  re- 
spondent, and  therefore  constitutes  no  ground 
for  reversal. 

4.  Charge  fairly  submitting  Issues  not  subject 
to  exception. 

The  charge  of  the  court  fairly  submitted 
to  the  jury  the  issues  involved,  and  the  excep- 
tion to  the  charge  as  a  whole  is  therefore  with- 
out merit. 

6.  Hearsay  evidence  held  Immaterial. 

Certain  hearsay  evidence  objected  to  in 
the  fifth  ground  of  the  amendment  to  the  mo- 
tion for  a  new  trial  was,  if  erroneously  ad- 
mitted, not  of  such  materiality  as  to  affect  the 
verdict  rendered. 

6.  No  other  error. 

No  other  error  appears. 

Error  from  City  Court  of  Polk  County; 
John  L.  Tlson,  Judge. 

Action  by  T.  N.  Duke  against  W.  T.  Cason. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

John  N.  Davis,  of  Cedartown,  for  plaintiff 
in  error. 

Mundy  &  Watklns,  of  Cedartown,  for  de- 
fendant in  error. 

STEPHENS,  J.    Judgment  affirmed. 
JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


y.  KENT  685 

B.1B.) 

(28  Oa.  App.  172) 

EVANS  V.  KENT.     (No.  12162.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.) 

(SyUahuM  hv  the  Court) 

t.  New  trial  ^=939,  41  (3)— Charge  4»  to  non- 
existing  contention  is  svlilelent  ground  when 
harmfnl;  Instruetlon  In  action  for  automo- 
bile collision  held  not  adjusted  to  evidenos 
and  harmful  to  plaintiff. 
A  charge  on  a  nonexisting  contention  of 
the  prevailing  party  to  a  suit  will,  when  harmful 
to  the  losing  party,  demand  a  new  trial.  Where, 
in  a  suit  growing  out  of  a  collision  between 
two  automobiles,  the  plaintiff  contends  that 
the  defendant  was  negligent  in  being  upon  the 
defendant's  left  side  of  the  road,  which  the 
defendant  denies,  a  charge  stating  that  the 
defendant  contends  that  he  drove  His  car  over 
to  his  left  side  of  the  road  because  of  the 
wrongful  act  of  the  plaintiff  in  drivipg  his 
car  upon  his  left  side  of  the  road,  and  that  if 
the  defendant  was  on  his  left  side  of  the  road 
to  prevent  an  accident  because  he  saw  that 
the  plaintiff  was  not  taking  the  proper  side  of 
the  road  and  that  the  accident  was  thereby 
caused,  that  the  plaintiff  would  not  be  enti- 
tled to  recover,  was  not  adjusted  to  any  the- 
ory of  the  case,  and,  when  taken  in  connection 
I  with  the  entire  charge  and  the  evidence,  was 
harmful  to  the  plaintiff,  and  was  calculated  to 
influence  the  verdict  which  was  rendered  for 
the  defendant  against  the  plaintiff,  finding  the 
latter  liable  to  the  defendant  on  a  counterclaim 
based  upon  the  alleged  negligence  on  the  part 
of  the  plaintiff  as  the  proximate  cause  of  dam- 
age sustained  by  the  defendant. 

2.  Evidenoe  ^=»50l  (5)— Testimony,  based  on 
automobile  tracks,  as  to  whether  there  would 
have  been  oollision  If  one  oar  had  not  turned 
to  left,  Inadmissible. 

Evidence  of  a  witness  who  did  not  see  the 
collision,  but  who  testified,  from  an  examination 
of  automobile  tracks  which  he  afterwards 
found  in  the  road,  that,  if  plaintiffs  car  had  not 
turned  to  the  left  it  would  not  have  been  hit 
by  the  defendant's  car,  should  have  been  ex- 
cluded aa  being  a  mere  conclusion  of  the  wit- 
ness without  a  sufficient  basis  of  fact  to  rest 
upon,  and,  in  this  particular  case,  as  being 
harmful  to  the  plaintiff. 

3.  Trial  <@=>25l(8)  —  Failure  to  charge  en 
unavoidable  accident  not  error,  when  not  In- 
volved. 

The  theory  of  an  unavoidable  accident  not 
being  involved,  a  failure  to  charge  thereon  was 
not  error. 

4.  Trial  ^=s>296(3)— Instruotion  that  question 
of  negligence  was  for  Jury  not  error,  where 
court  charged  that  acts  prohibited  by  statute 
constituted  negligence  per  so. 

The  conrt  properly  charged  the  jury  that 
certain  acts  of  negligence  in  operating  an  au- 
tomobile along  a  public  highway  which  welre 
prohibited  by  statute  constituted  negligence  per 
se,  and  therefore  there  was  no  error  in  the  ex- 
cerpt from  the  charge  which  instructed  the  jury 
that  it  was  for  them  to  determine  If  the  acts 
and  conduct  set  out  in  the  petition  constituted 
negligence  on  the  part  of  the  defendant. 


^s»For  other  case*  see  same  topic  and  KBT-NUMBER  In  all  Key-Nurabered  Digests  and  Indexes 
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5.  Highways  ^s»l84(4)  —  Where  there  U  a 
oounlerdalm  for  iregitgefice,  court  should 
charge  as  to  burden  on  each  party,  and  also 
as  to  contributory  and  comparative  negli- 
gence as  applied  to  each. 

Upon  a  new  trial  there  should  be  a  charge 
aa  to  the  burden  of  proof  resting  upon  eacfh 
party  as  to  his  respective  daim  for  danfages 
and  also  a  charge  upon  the  law  of  contributory 
and  comparatiTe  negligence  as  applied  to  each 
party. 

6.  Other  assignments  net  passed  on. 

The  other  assignments  of  error  in  the  mo- 
tion for  a  new  trial  are  not  passed  upon,  as 
they  are  not  likely  to  arise  upon  another  hear- 
ing of  the  case. 

7.  Error  to  deny  new  trial. 

The  court  erred  in  overruling  the  plaintifiTs 
motion  for  a  new  trial. 

Error  from  Superior  Ck>nrt,  Glascock  Coun- 
ty;  B.  F.  Walker,  Judge. 

Action  by  C.  H.  Evans  against  Thomas 
Kent  Judgment  for  defendant,  and  plaintiff 
brings  error.     Reversed. 

J.  C.  Newsome,  of  Sandersvllle,  and  M.  G. 
Barwick,  of  Louisville,  for  plaintiff  in  error. 

M.  Lfc  Felts,  of  Warrenton,  for  defendant 
in  error. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Qa.  App.  82) 

PORT  WENTWORTH  TERMINAL  CORPO- 
RATION V.  LEAVITT.     (No.  12343.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18,  ld22.    Rehearing  Denied 

Feb.  14,  1922.) 

(ISyUahua  ly  the  Court,) 

1.  Charge  Sttffloiently  construed  contract. 

As  far  as  required  by  the  character  of  the 
contracts,  for  the  alleged  breach  of  which 
the  plaintiff  sued,  the  court  construed  them. 

2.  Charge  dear  and  full. 

The  charge  of  the  court  was  clear  and  full 
as  to  the  issues  in  the  case. 

3.  Trial  ^=>233(3)— Referenee  to  pleadings  for 
Issues  not  erroneous  where  charge  covered 
Issues  generally. 

The  excerpt  from  the  charge  of  the  court  in 
ground  7  of  the  motion  for  a  new  trial,  as 
to  the  contentions  of  the  parties,  is  not  er- 
roneous for  any  reason  alleged. 

4.  Trial  <$s»295 (5)— Instruction  as  to  consid- 
eration of  plea  of  recoupment  not  erroneous 
In  view  of  entire  charge. 

When  read  in  the  light  of  the  entire  charge, 
the  instruction,  "If  you  find  that  the  plaintiff 
was  rightfully  discharged  and  was  paid  off  up  to 
the  time  of  his  discharge,  then  you  will  con- 
sider the  plea  of  recoupment,"  was  not  subject 
to  the  exceptions  taken  by  the  defendant. 


5.  Appeal  and  error  ^ss>302(6)— Groand  of  mo- 
tion for  new  trial  held  too  general  and  In- 
definite. 

I  Ground  9  of  the  motion  for  a  new  trial  is 
too  general  and  indefinite  to  present  any  ques- 
tion for  determination  by  this  court. 

6.  Trial  €=»  1 1 2— Denial  of  extension  of  tine 
for  argument  Held  not  abuse  of  discretion. 

Counsel  for  the  plaintiff  in  error  not  having 
asked  for  an  extension  of  time  for  further 
argument,  as  provided  for  by  rule  of  court 
(Park's  Annotated  Code,  §  6264),  the  judge  did 
not  abuse  his  discretion  in  refusing  such  an 
extension  after  counsel  had  consumed  the  hour 
allowed  him  under  the  rule. 

7.  Trial  ^cs>26l— Court  not  required  to  give  In- 
structions requested  en  bloc  if  some  incorrect 
or  not  adjusted  to  the  evidenooi 

''Where  a  series  of  propositions  are  pre- 
sented en  bloc  in  a  single  request  to  charge, 
the  court  is  not  required  to  give  them  or  any 
part  of  them  if  any  one  of  them  is  erroneous 
or  inapplicable  to  the  case  on  trial.** 

8.  Issues  covered  by  charge. 

In  the  charge  given  the  judge  covered  the 
issues  referred  to  in  ground  12  of  the  motion 
for  a  new  trial. 

(Additional  Syllalut  hy  Editorial  BiaffJ 

9.  Trial  ^=s>259(l)— More  spedflc  inatroctions 
as  to  construction  of  contract  should  be  rs« 
quested. 

Where  the  judge  construed  the  contracts 
involved  so  far  as  their  character  required 
construction,  if  more  specific  instructions  were 
desired  a  proper  and  timely  written  request 
therefor  should  have  been  made. 

10.  Appeal  and  error  ^=9 1 062(4)— Failure  to 
oonstrue  oontraots  not  harmful  where  oon- 
struction  would  have  been  adverse  to  oom- 
plalning  party. 

The  court's  failure  to  construe  any  portion 
of  the  contract  involved  would  not  have  injured 
defendant  where  a  proper  construction  of  them 
would  have  been  adverse  to  it. 

11.  Appeal  and  error  ^=:>230— Contention  that 
limitation  of  time  for  argument  denied  con- 
stltutionaJ  vTlghts  cannot  be  first  raised  In 
motion  for  new  trial. 

The  contention  that  the  court  by  refusing 
counsel  additional  time  in  which  to  argue  the 
case  deprived  defendant  of  certain  constitu- 
tional rights  cannot  be  raised  for  the  first  time 
in  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Chatham 
County;  P.  W.  Meldrim,  Judge. 

Action  by  C.  W.  Leavitt  against  the  Port 
Wentworth  Terminal  Corporation.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Hitch,  Denmark  A  Lovett,  of  Savannah, 
for  plaintiff  in  error. 

Wm.  W.  Gordon,  of  Savannah,  for  defend- 
ant in  error. 


^S9For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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BLOODWORTH,  J.  [1,9,10]  1.  Grounds 
4  and  5  of  the  motion  for  a  new  trial  com- 
plain that  the  court  erred  "in  failing  to  con- 
strue and  interpret  for  the  Jury  and  to  In- 
struct the  jury  as  to  the  construction  and 
interpretation  of  the  contracts  for  the  al- 
leged breach  of  which  the  plaintiff  sued." 
These  grounds  of  the  motion  are  without 
merit.  As  far  as  the  character  of  the  con- 
tracts required,  the  Judge  did  construe  them, 
and,  if  more  specific  instructions  were  de- 
sired, a  proper  and  timely  written  request 
therefor  should  have  been  made.  Even  had 
the  court  not  construed  any  portion  of  these 
contracts,  the  plaintiff  in  error  would  not 
have  been  injured  thereby,  as  a  proper  con- 
struction of  them  would  have  been  adverse 
to  it 

"Although  it  is  the  duty  of  the  trial  judge  to 
construe  a  written  contract,  still  if,  instead  of 
doing  so,  he  submits  the  contract  to  the  jury 
for  construction,  the  judgment  will  not  be  re- 
versed therefor,  where  it  appears  that  the 
proper  construction  would  have  been  adverse 
to  the  contention  of  the  complaining  party. 
Moss  Mfg.  CJo.  V.  Carolina  Portland  Cement 
Co.,  1  Ga.  App.  232  (57  S.  B.  914)."  Bostwick 
V.  Massee  &  Felton  Lumber  Co.,  9  Ga.  App. 
363  (1),  71  S.  B.  499;  TOton  v.  Butts,  De  Pue 
&  Co.,  78  Ga.  30  (1). 

[2]  2.  Ground  6  of  the  motion  for  a  new 
trial  alleges  that  the  court  erred  "in  failing 
to  instruct  the  Jury  with  sufficient  fullness 
end  clearness  as  to  the  Issues  in  the  case, 
and  particularly  as  to  the  contentions  of  the 
defendant.**  An  examination  of  the  charge 
will  show  that  there  is  no  merit  in  this 
ground.  In  his  order  overruling  the  motion 
the  Judge  thus  refers  to  this  ground: 

"The  sixth  ground  complains  in  one  unbroken 
sentence  of  over  1,300  words  that  I  failed 
to  charge  something  over  50  contentions  of  the 
defendant.** 

[3]  3.  The  excerpt  from  the  charge  in 
ground  7  of  the  motion  for  a  new  trial  is  not 
erroneous  for  any  reason  alleged.  A  part  of 
this  excerpt  is  as  follows: 

"These  make  the  substantial  issues  for  you  to 
decide.  There  may  be  other  issues  made  by 
the  petition  and  answer.  This  petition  and 
answer  you  will  have  before  you,  and  you  will 
decide  them  under  the  evidence  and  the  law  as 
it  may  be  given  you  in  charge." 

In  the  charge  given  to  the  Jury  the  judge 
covered  generally  the  issues  in  the  case,  and 
in  addition  told  the  Jury,  in  substance,  that 
the  pleadings  would  show  the  Issues  they 
were  to  decide.  In  Woodward  v.  E\iller,  145 
Ga.  252  (1),  88  S.  B.  974,  the  Supreme  Court 
held  that  it  was  not  cause  for  the  grant  of 
a  new  trial  where  the  Judge  charged  the  Jury 
as  follows: 

"These  pleadings  will  go  out  with  you,  and  it 
will  be  your  privilege  and  duty  to  read  them 
over,  and  ascertain  just  what  they  contain.  If 
there  are  issues  that  I  have  not  referred  to, 


you  ought  to  learn  what  these  issues  are  from 
these  pleadings  when  you  go  out.' 


ft 


In  Central  of  Ga.  Ry.  Co.  v.  McKinney, 
118  Ga.  535  (1),  45  S.  B.  430,  it  was  held: 

"Where  the  judge  states  fully  and  accurately 
the  law  applicable  to  the  issues  involved,  the 
mere  failure  to  call  the  attention  of  the  jury 
in  specific  terms  to  the  contentions  of  the  par- 
ties as  shown  by  the  pleadings,  and  to  explain 
these  contentions  to  them,  will  not,  unless  it  is 
plain  that  the  omission  resulted  in  injury  to 
the  losing  party,  require  the  granting  of  a  new 
trial.'* 

This  court  in  Weldon  v.  State,  Zl  Ga.  App. 
830  ab),  94  S.  m  826,  held: 

"If  the  substantial  law  covering  the  issues 
made  by  the  pleadings  and  evidence  is  given  in 
charge,  and  more  specific  instructions  are  de- 
sired, timely  and  appropriate  written  request 
therefor  should  be  made.  Anthony  v.  State, 
6  Ga.  App.  784  (3),  65  S.  B.  816.** 

In  Jones  v.  McBIroy,  134  Ga.  859  (3),  68 
S.  B.  730,  137  Am.  St  Rep.  276,  Bvtans,  P. 
J„  said: 

"The  court  Instructed  the  jury  that  they 
would  find  the  contentions  of  the  parties  set 
out  in  the  pleadings.  Brror  is  assigned  in  that 
the  court  shouild  have  restated  the  contentions. 
While  it  is  the  right  and  duty  of  the  court  to 
state  the  contentions  of  the  parties,  his  ref- 
erence to  the  pleadings  as  containing  such 
contentions  will  suffice,  unless  the  special  facts 
of  the  case  may  require  a  formal  statement  of 
the  actual  issues  in  order  to  prevent  possible 
misapprehension.  Cez|tral  Ry.  Co.  v.  McKin- 
ney, 118  Ga.  535,  538,  45  S.  B.  430." 

Under  the  foregoing  rulings  there  Is  no  er- 
ror in  this  ground  of  the  motion  for  a  new 
trial. 

[4]  4.  In  the  light  of  the  entire  charge 
there  is  no  merit  in  ground  8  of  the  motion 
for  a  new  trial,  which  alleges  that  the  court 
erred  in  charging  as  follows: 

"If  you  find  that  the  plaintiff  was  rightfully 
discharged,  and  was  paid  off  up  to  the  time 
of  his  discharge,  then  you  will  consider  the  plea 
of  recoupment.** 

Taking  this  sentence  alone,  it  might  be 
subject  to  the  construction  placed  upon  it  by 
counsel  for  the  plaintiff  in  error  that — 

The  "jury  were  authorized  to  consider  the 
plea  of  recoupment  only  in  case  they  found 
that  the  plaintiff  was  rightfully  discharged,  and 
was  paid  off  up  to  the  time  of  his  discharge." 

But  we  do  not  think  that  this  is  true  when 
the  excerpt  is  considered  In  connection  with 
the  entire  charge,  and  especially  with  what 
immediately  follows  this  excerpt;  nor  do  we 
think  that  by  this  charge  the  jury  could 
have  been  misled.  The  judge  who  presided 
at  the  trial  thus  speaks  of  this  particular 
ground  of  the  motion  for  a  new  trial  in  the 
order  overruling  the  motion: 

"The  eighth  ground  complains  of  an  excerpt 
from  the  charge.    The  excerpt  should  be  read 
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in  connection  with  the  entire  charge.  The 
contract  and  the  discharge  of  the  plaintiff  were 
admitted.  Naturally  and  logically  the  first 
question  to  which  the  mind  of  the  jnry  should 
have  been  directed  was  as  to  the  rightfulness 
of  the  discharge.  The  word  'then/  quoted  in 
the  excerpt,  is  an  adverb  of  time.  If  the  jury 
found  that  the  plaintiff  had  been  rightfully 
discharged  then,  next  in  order,  they  should  con- 
sider what  damages,  if  any,  the  defendant  had 
sustained  by  reason  of  the  plaintiff's  failure  to 
comply  with  his  crosB*oUigations.  Immedi- 
ately following  the  excerpt,  in  the  same  para- 
graph, one  sentence  following  the  other,  I 
quoted  verbatim  the  plea  of  recoupment,  and 
concluded  my  charge  on  the  plea  of  recoupment 
with  these  words:  *If  you  find  that  this  plea  of 
recoupment  has  not  been  sustained,  then  you 
will  give  to  it  no  further  consideration;  but 
if  you  find  any  amount  under  this  plea  in  favor 
of  the  defendant  against  the  plaintiff  then  you 
will  deduct  it  from  any  sum  which  you  may 
find  for  the  plaintiff  against  the  defendant. 
And,  if  you  should  find  nothing  in  favor  of  the 
plaintiff,  then  your  verdict  would  be  in  favor 
of  the  defendant  against  the  plaintiff  for  such 
sum  as  you  may  find  on  the  plea  of  recoup- 
ment.' - 

[S]  6.  Ground  9  of  the  motion  for  a  new 
trial  is  too  general  and  Indefinite  to  present 
any  question  for  determination  by  this  court. 
That  ground  is  as  follows: 

"Because  the  damage  claimed  by  the  plaintiff 
was  speculative  and  remote  and  incapable  of 
accurate  ascertainment." 

[01  6.  Ground  10  of  the  motion  for  a  new 
trial  alleges  error: 

''Because  the  court  failed  and  refused  to  al- 
low defendant's  counsel  to  argue  the  facts  of 
the  case  to  the  jury,  or  to  make  any  argument 
to  the  jury  on  the  oral  and  documentary  evi- 
dence submitted  in  the  case,  although  the  case 
had  occupied  the  attention  of  the  court  and 
Jury  in  the  submission  of  oral  and  documentary 
testimony  from  Monday,  April  19,  to  Thursday, 
April  22,  1920,  and  although  a  large  amount  of 
oral  and  documentary  evidence  had  been  sub- 
mitted; defendant's  counsel  having  been  oc- 
cupied during  the  entire  hour  allowed  him  by 
the  court  for  argument.  In  arguing  the  mean- 
ing and  construction  and  interpretation  of  the 
contracts  between  the  parties  and  set  out  in 
the  plaintiff's  declaration,  and  the  court  having 
frequently  interrupted  defendant's  counsel's 
argument  with  questions  and  suggestions,  and 
thereby  necessarily  expending  the  argument  of 
defendant's  counsel  on  the  law  and  on  said 
contracts,  so  that  defendant's  counsel  had  nei^ 
ther  the  time  nor  the  opportunity  to  argue  or 
discuss  in  the  slightest  degree  the  oral  and 
documentary  evidence  to  the  jury,  and,  al- 
though the  defendant's  counsel  requested  the 
court  to  permit  him  to  argue  the  facts  to  the 
jury,  the  denial  of  such  request,  and  refusal  on 
the  part  of  the  court  to  permit  defendant's 
counsel  to  argue  the  facts  to  the  jury,  being 
an  abuse  of  discretion  on  the  part  of  the  court, 
and  being,  under  the  circumstances,  a  denial  of 
defendant's  right  to  defend  its  cause  in  the 
courts  of  this  state  in  person  or  by  attorney 
or  both,  as  guaranteed  in  the  bill  of  rights  of 


the  state  of  Georgia,  as  set  forth  in  article 
1,  par.  4,  of  the  Constitution  of  the  state  of 
Georgia  (Code,  i  6300),  and  being,  under  the 
circumstances,  a  deprivation  of  defendant's 
property  without  due  process  of  law«  contrary 
to  the  provisions  of  the  bill  of  rights  of  the 
state  of  Georgia,  as  set  forth  in  article  1,  S  i> 
par.  3,  of  the  Constitution  of  the  state  of 
Georgia  (Code,  I  0359),  and  being,  under  the 
circumstances,  a  deprivation  of  defendant's 
property  without  due  process  of  law,  contrary 
to  the  provisions  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States  (Code, 
6700)." 


There  is  no  merit  in  any  of  these  conten- 
tions. Rule  5  of  the  superior  courts,  estab- 
lished by  the  judges  in  convention*  and  em- 
bodied in  Park's  Ann.  Code,  i  6264,  limits  the 
argument  of  counsel  in  cases  of  this  charac- 
ter to  one  hour  on  each  side,  and  provides 
that— 

''If  counsel  on  either  side  shall  [before  the 
argument  in  the  case  begins]  (a)  apply  to  the 
court  for  an  extension  of  the  time  prescribed 
for  argument  in  this  rule,  and  shall  state  in  his 
place,  or  on  oath,  in  the  discretion  of  the 
court,  that  he  or  they  cannot  do  the  case 
justice  within  the  time  prescribed,  and  that  it 
will  require  for  that  purpose  additional  time, 
statiQg  how  much  additional  time  will  be  nec- 
essary, the  court  [may]  (a)  grant  such  ex- 
tension of  time  as  may  seem  reasonable  and 
proper." 

No  claim  was  made  that  counsel  for  plain- 
tiff in  error  complied  with  this  rule  of  court 
and  asked  for  an  extension  of  time  for  argu- 
ment as  therein  provided.  The  judge,  there- 
fore, did  not  abuse  his  discretion  in  refusing 
an  extension  of  time  requested  after  counsel 
had  consumed  the  hour  allowed  him  under 
the  above  rule. 

[11]  (a)  Counsel  for  plaintiff  in  error  in- 
sist that  the  court,  by  refusing  him  addition- 
al time  in  which  to  argue  the  case,  deprived 
him  of  certain  constitutional  rights.  In 
Starling  y.  State,  149  Ga.  172,  99  a  B.  619, 
the  Supreme  0>urt  h^d  that — 

"Under  the  ruling  made  in  Hendry  v.  State, 
147  Ga.  260  (8),  264,  93  S.  B.  413»  'a  question 
as  to  the  constitutionality  of  a  law  cannot  be 
raised  for  the  first  time  in  a  motion  for  a  new 
trial,  where  it  was  not  made  either  by  demurrer 
to  the  pleadings  or  by  objections  to  evidence, 
or  in  some  other  appropriate  way  pending  the 
trial.' " 

Under  the  above  ruling  no  constitutional 
question  is  properly  raised  in  this  dhse. 
Moreover,  in  lindsay  v.  State,  138  Ga.  818 
(2),  76  S.  B.  869,  the  Supreme  Court  said: 

"No  request  was  made  by  counsel  for  addi- 
tional time  before  beginning  his  argument,  as 
required  by  ruile  5  of  the  superior  court.  Held, 
that  such  refusal  was  not  in  violation  of  ar- 
ticle 1,  §  1,  par.  4,  of  the  Constitution  of  this 
state,  which  declares  that  'No  person  shall 
be  deprived  of  the  right  to  prosecute  or  de- 
fend his  cause,  in  any  of  the  courts  of  this 
state,  in  person,  by  attorney,  or  both.'  ** 
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T71  7.  "Where  a  serlee  of  propositions  are 
presented  en  bloc  in  a  single  request  to 
charge,  the  court  is  not  required  to  give  them 
or  any  part  of  them,  if  any  one  of  them  is 
erroneous  or  inapplicable  to  the  case  on 
trial."  Western  Union  Tel.  Co.  v.  Owens,  23 
Ga.  App,  169  (5),  98  S.  E.  116.  "By  one  writ- 
ten request,  counsel  for  the  plaintiffs  In  er- 
ror sought  to  have  the  court  give  In  charge 
to  the  jury  Ave  different  propositions  of  law. 
Some  of  these  propositions  were  possibly  mer- 
itorious; others  of  them  certainly  were  not. 
By  one  assignment  of  error,  exception  Is  tak- 
en to  the  refusal  of  the  court  to  charge  all 
five  propositions.  Under  the  ruling  of  this 
court  in  the  case  of  Grace  v.  McKlnney,  112 
Ga.  425  (1),  the  Judge  was  authorized  to  re- 
fuse to  comply  with  the  request  as  made, 
and  the  judgment  will  not  on  that  account  be 
disturbed."  Thompson  v.  O'Connor,  115  Ga. 
123  (5),  41  S.  B.  242.  See,  also,  Shlppey  v. 
Owens,  17  Ga.  App.  127  (3),  131  (3).  86  S.  E. 
407.  The  rulings  announced  in  the  foregoing 
cases  are  controlling  as  to  this  ground  of  the 
motion.  Some  of  the  propositions  In  the  re- 
quest to  charge  were  correct  and  were  cov- 
ered by  the  charge  as  given,  while  others 
were  incorrect  statements  or  not  adjusted  to 
the  facts.  "The  court  is  not  required  to 
separate  the  wheat  from  the  chaff."  "Clear- 
ly this  was,  under  the  ruling  cited,  an  en 
bloc  request ;  and  one,  If  not  more,  being  c^r- 
roneous,  the  court  did  not  err  in  declining  to 
comply  with  the  request  as  preferred." 

[8]  8.  The  twelfth  ground  is  too  indefinite 
and  general  to  require  consideration.  How- 
ever, the  judge  of  the  court  did  cover  the  is- 
sues referred  to  In  this  ground  of  the  motion 
for  a  new  trial. 

9.  No  error  of  law  appears;  the  court 
fully  and  fairly  submitted  the  law  applicable 
to  the  issues ;  there  is  evidence  to  support  the 
verdict ;  and  the  motion  for  a  new  trial  was 
properly  overruled. 

Judgment  affirmed. 

BBOYLES,  O.  J.,  and  LUKB3,  J.,  concur. 


(90  W.  Va.  295) 

WOODYARD  V.  SAYRE  at  al.     (No.  4306.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  14,  1922.) 

(ByUabu9  ly  the  Court.) 

I.  States  ^=9 1 10— State  at  common  law  had 
priority  over  general  creditors  of  Insolvent 
debtor. 

At  common  law  the  stafe  had  the  preroga- 
tive right  independently  of  statute  to  prefer- 
ence and  priority  of  payment  over  all  general 
creditors  for  all  debts,  taxes  or  other  demands 
In  the  distribution  of  the  estate  of  an  insolvent 
debtor. 


2.  States  ^:s»  110— Staters  prior  right  at  com- 
mon law  over  other  creditors  of  Insolvent 
not  repealeil  or  taken  away. 

This  prerogative  right  to  such  preference 
and  priority  has  not  been  repealed,  changed  or 
abrogated  by  any  statute  of  this  state,  but 
preserved  by  section  21,  article  8  of  the  C}on- 
stitution  until  expressly  taken  away  by  ap- 
propriate legislation.  Sections  25  and  26  of 
chapter  85  of  the  Code  (sees.  4013,  4014),  re- 
lating to  the  distribution  of  estates  of  insol- 
vent debtors,  does  not  expressly  nor  by  implica- 
tion repeal  or  take  away  snch  common-law 
right. 

3.  Subrogation  «=s>7(3),  33(2)— Bonding  com- 
pany satisfying  state  held  entitled  to  subro- 
gation to  state's  prior  rights  In  defaulting 
officer's  insolvent  estate. 

The  surety  on  the  bond  of  a  defaulting 
sheriff  having  paid  and  satisfied  to  the  state 
the  amount  of  the  defalcation  in  discharge  of 
the  conditions  in  his  bond,  is  entitled  to  be 
subrogated  to  all  the  rights  of  the  state,  coun- 
ty or  other  municipal  authority,  including  the 
priority  and  preference  over  general  creditors, 
in  the  distribution  of  the  estate  of  such  insol- 
vent and  defaulting  officer. 

Appeal  from  Circuit  Conrt,  Wirt  County. 

Proceeding  by  William  Woodyard,  adminis- 
trator, against  Lizzie  Sayre,  and  others,  and 
from  a  decree  therein  the  defendant  United 
States  Mdelity  &  Guaranty  Company  ap- 
peals.   Reversed  in  part  and  remanded. 

J.  A.  McCullough,  of  Baltimore,  Md.,  and 
J.  W.  Martin  and  W.  H.  Wolfe,  both  of  Par- 
Jcersburg,  for  appellant 

T.  A.  Brown  and  C.  M.  Hanna,  lK>th  of 
Parkersburg,  for  appellee. 

MILLER,  J.  [1]  Two  questions  are  pre- 
sented by  this  appeal:  The  first  Is  whether 
the  State  by  prerogative  right.  If  not  by  stat- 
ute. Is  entitled  to  preference  and  priority 
over  general  creditors,  not  lien  creditors,  for 
state,  county  and  other  taxes  collected  and 
not  accounted  for,  out  of  the  estate  of  a  de- 
ceased defaulting  sheriff.  And  If  so,  second, 
whether  the  surety  on  the  ofllclal  bond  of 
such  sheriff,  on  discharging  his  liability  to 
the  State  on  such  bond,  is  entitled  by  sub- 
rogation to  the  rights  of  the  State,  and  to 
be  paid  according  to  such  priority  out  of  the 
estate  of  such  oflScer  when  insolvent 

On  the  first  proposition.  It  is  a  concessum 
that  at  common  law  the  crown,  by  preroga- 
tive right  and  independently  of  any  statute 
was  entitled  to  priority  of  payment  over  gen- 
eral crieditors  for  all  debts,  taxes  and  other 
demands  against  the  estates  of  insolvent 
debtors.  This  proposition  seems  to  have  been 
recognized  and  followed  in  this  country  by  a 
long  line  of  decisions,  state  and  federal,  with 
but  one  or  two  exceptions,  since  the  govern- 
ment of  the  United  States  was  established; 
and  to  this  right  the  State  of  West  Virginia 


^=»For  other  cases  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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has  succeeded,  unless  it  has  been  taken  away 
by  Constitution  or  statute.  The  decisions  on 
the  question,  carefully  collated  and  cited  by 
rounsel  for  the  appellant,  are  as  follows: 
United  States  v.  Knight,  14  Pet  301,  315,  10 
L.  Ed.  465;  United  States  v.  Herron,  20 
WalL  251,  22  L.  Ed.  275;  Dollar  Savings 
Bank  v.  United  States,  19  Wall.  227,  22  L. 
Ed.  80 ;  Guarantee  Co.  v.  Title  Guaranty  Co., 
224  U.  S.  152,  32  Sup.  Ct.  457,  56  L.  Ed.  706 ; 
Marshall  v.  People  of  the  State  of  New  York, 

254  U.  S.  3S0,  41  Sup.  Ct  143,  65  L,  Ed. ; 

U.  S.  Fid.  &  Guar.  Co.  v.  Union  Bank  &  Trust 
Co.,  228  Fed.  448.  143  C,  O.  A.  30;  U.  S.  Fid. 
&  Guar.  Co.  v.  Carnegie  Trust  Co.,  161  App. 
Div.  429,  146  N.  Y.  Supp,  801,  affirmed  213 
N.  Y.  629,  107  N.  E.  1087 ;  In  re  Niederstein, 
154  App.  Div.  238,  138  N.  Y.  Supp.  952;  In 
re  Carnegie  Trust  Co.,  206  N;  Y.  390,  99  N.  E. 
1096.  46  L.  R.  A.  (N.  S.)  260;  U.  S.  Fid.  & 
Guar.  Co.  v.  Rainey,  120  Tenn.  357,  113  S. 
W.  397 ;  State  of  New  Mexico  v.  First  State 
Bank,  22  N.  M.eCl,  167  Pac.  8,  L.  R.  A. 
1918A,  394;  State  of  Wyoming  v.  Foster,  6 
Wyo.  199,  38  Pac.  926,  29  L.  R.  A.  226,  63 
Am.  St  Rep.  47 ;  Bibblns  v.  Clark,  90  Iowa, 
230,  57  N.  W.  884,  59  N.  W.  290,  29  L.  R.  A. 
278 ;  ^tna  Accident  &  LiabUity  Co.  v.  Miller, 
54  Mont  377,  170  Pac.  760,  L.  R.  A.  1918C, 
954.  It  seems  to  us  unnecessary  to  enter 
upon  any  extended  review 'of  these  decisions, 
which  so  well  establish  the  proposition  for 
which  they  are  cited.  This  prerogative  right 
will  be  enforced  in  the  United  States,  says 
the  court  In  Marshall  v.  New  York,  whether 
it  be  regarded  as  a  prerogative  right  or  a 
mere  rule  of  administrative  local  law,  bind- 
ing on  the  federal  courts. 

[2]  Our  next  inquiry  then  is,  has  this  pre- 
rogative right  of  the  State  been  taken  away, 
changed  or  modified  by  Constitution  or  stat- 
ute? Our  Constitution,  section  21,  article  8, 
provides  that: 

"Such  parts  of  the  common  law,  and  of  the 
laws  of  this  state  as  are  in  force  when  this 
article  goes  into  operation,  and  are  not  repug- 
nant thereto,  shall  be  and  continue  the  law  of 
the  state  until  altered  or  repealed  by  the 
Legislature.*' 

It  is  asserted  on  behalf  of  Woodyard,  Ad- 
ministrator, appellee,  concerning  the  common- 
law  right  and  prerogative,  that  it  has  been 
abrogated  or  taken  away  by  the  statute  re- 
lating to  the  distribution  of  decedents'  es- 
tates, and  because  of  the  fact  that  the  stat- 
ute gives  the  State  no  lien  or  priority,  or 
method  of  enforcing  the  same  against  the 
property  of  the  decedent,  and  that  if  not 
specifically  repealed,  this  ancient  right  has 
been  taken  away  by  implication.  It  is  argued 
that  this  right  was  taken  away  by  sections 
25  and  26  of  chapter  85  of  the  Code  (sees. 
4013,  4014).    Section  25  provides : 

"Where  the  assets  of  the  decedent  in  the 
hands  of  his  personal  representative,  after  the 
payment  of  funeral  expenses  and  charges  of 


administration,  are  not  sufficient  for  the  satis- 
faction of  all  demands  against  him,  they  shall 
be  applied, 

"First  To  debts  due  the  United  States; 

"Secondly.  Taxes  and  levies  assessed  upon 
the  decedent  previous  to  his  death; 

"Thirdly.  Debts  due  as  personal  representa- 
tive, guardian  or  committee,  where  the  qual- 
ification was  in  this  state,  in  which  debts  shall 
be  included  a  debt  for  money  received  by  a 
husband  acting  as  such  fiduciary  in  right  of  hia 
wife; 

"Fourthly.  AU  other  demands  ratably,  except 
those  in  the  next  class; 

"Fifthly.  Voluntary  obUgations." 

And  section  26  says : 

"No  payment  shall  he  made  to  creditors  of 
any  one  class,  until  all  those  of  the  preceding 
class  or  classes  shall  he  fully  paid." 

The  argument  is  that  while  section  25  gives 
priority  to  debts  of  the  United  States,  and 
of  the  state  for  taxes  and  levies  assessed 
upon  the  decedent  previous  to  his  death,  the 
statute  gives  no  lien  for  any  debts  or  claims 
not  falling  within  the  description  of  the  stat- 
ute, and  though  not  so  specifically  declared, 
the  statute  is  a  repeal,  by  implication  at 
least,  of  the  ancient  prerogative  right  The 
case  of  Hlnchman  v.  Morris,  29  W.  Va.  673. 
2  S.  E.  863,  involved  the  right  of  a  deputy 
sheriff,  under  the  Code  of  Virginia  of  1860, 
to  be  subrogated  to  the  rights  of  the  State 
for  taxes  paid  by  John  Morris  for  the  year 
1860,  and  to  have  the  amount  of  such  taxes 
declared  a  prior  lien  for  his  benefit  against 
said  estate.  The  decision  in  that  case  deny- 
ing the  x)etitioner  the  right  to  such  lien  was 
predicated  on  the  theory  that  taxes  were  not 
to  be  regarded  as  debts.    Judge  Qreen  says: 

"Taxes  are  not  debts,  and  therefore  the 
equitable  doctrine  of  subrogation  or  implied  as- 
signment can  not  without  violating  the  funda- 
mental principles  of  equity  be  applied  to  them; 
and  its  impolicy,  so  far  as  state-taxes  are  con- 
cerned, seems  to  me  obvious.  For,  if  sub- 
rogated to  the  rights  and  remedies  of  the  state, 
the  sheriff  would  be  entitled  to  enforce  any  of 
these  rights  and  to  resort  to  any  of  these 
remedies  after  any  length  of  time;  for  subroga- 
tion being  an  implied  assignment,  it  transfers 
not  only  the  rights  but  also  all  the  remedies, 
which  but  for  such  assignment  the  assignor 
would  have  had;  and  as  there  is  no  statute  of 
limitations,  which  bars  any  of  the  remedies  of 
the  State  except  as  to  the  time  in  which  taxes 
may  be  distrained  for,  of  course  the  sheriff, 
when  subrogated  to  the  rights  of  the  State, 
would  be  subject  to  no  such  bar.  Now  by  the 
Code  of  1860,  chap.  130,  sec.  25  and  chap.  131, 
sec.  3  all  of  the  assets  real  and  personal  of 
a  decedent  are  to»be  applied  to  the  payment 
of  demands  against  him  in  the  following  order: 
—first,  debts  due  to  the  United  States;  second, 
taxes  and  liens  assessed  upon  the  decedent 
before  his  death;  afterwards  other  debts  and 
demands  in  a  specified  order.  Therefore,  if 
the  sheriif  was  really  upon  settling  in  full 
with  the  auditor  subrogated  to  the  rights  and 
remedies  of  the  State  for  all  the  taxes,  he  had 
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not  collected,  before  he  so  settled  In  fall,  not 
onlj  could  he  distrain  for  such  taxes  till  the 
expiration  of  two  years  after  the  1st  of  July, 
when  he  received  copies  of  the  commissioners' 
books,  but  if  the  person,  whose  taxes  he  had 
advanced,  should  die,  he  could  at  any  time  after 
such  death  bring  a  suit  to  subject  such  per- 
son's real  and  personal  estate  to  the  payment 
of  such  taxes  no  longer  due  to  the  State,  but 
claimed  to  be  due  by  subrogation  to  the  sheriff. 
When  paid  to  the  State,  they  cease  to  be  taxes 
assessed  on  the  decedent's  estate.  The  State 
can  not  collect  them  of  the  tax -payer;  nor  can 
the  sheriff  as  one  subrogated  to  the  rights  of 
the  State.  If  he  could  do  so,  he  could  do  so 
after  any  length  of  time.  This  would  obviously 
be  very  impolitic,  if  the  Code  of  1860  had  so 
provided;  for  it  would  become  after  a  time 
almost  impossible  for  a  decedent's  representa- 
tives to  prove  the  payment  of  his  taxes;  and 
the  burden  would  rest  on  them  to  prove  such 
payment,  the  simple  production  of  the  tax- 
tickets  made  out  by  the  sheriff  establishing  his 
claim,  if  not  disproved." 

Since  the  decision  of  Hinchman  v.  Morris 
and  Board  of  Education  v.  Old  Dominion, 
etc.,  Co.,  18  W.  Va.  441^  and  State  v.  B.  &  O. 
R.  R.  Co.,  41  W.  Va.  81,  23  S.  E.  677,  affirming 
the  same  proposition,  we  have  sections  33 
and  34  of  chapter  30  of  the  Code,  as  amended 
by  chapter  5  of  the  Acts  of  1904  (sees.  1056, 
1056).  Section  33  gives  the  officer  whose 
dnty  it  is  to  collect  taxes  due  the  State,  or 
any  county,  district  or  Independent  school 
district,  the  right  to  proceed  by  appropriate 
action  or  suit  in  any  court  of  law  or  equity, 
or  before  any  justice  of  the  peace  having 
lurisdiction.  And  said  section  34  says  that  if 
any  officer  whose  duty  it  is  to  collect  taxes, 
pays  Into  the  treasury  of  the  State,  or  of  any 
county  or  town  therein,  taxes  due  by  any 
person  before  they  shall  have  been  collected 
by  him,  he  shall  nevertheless  have  the  same 
remedy  for  the  collection  thereof  by  distress, 
or  otherwise,  as  If  the  same  had  not  been 
advanced  by  him,  except  that  he  shall  not 
have, a  lien  for  such  taxes  on  the  real  estate 
on  which  they  were  assessed.  It  is  quite 
manifest  that  these  provisions  of  the  stat- 
ute materially  altered  the  rights  of  the 
sheriff  as  coUector  of  taxes,  and  makes  taxes 
debts  for  which  the  officer  may  now  sue  and 
obtain  judgment  or  decree,  and  that  he  may 
enforce  the  lien  thereof  given  by  statute  at 
least  on  the  personal  estate  of  the  taxpayer, 
and  that  if  the  law  had  been  then  as  it  is 
now,  the  decisions  in  the  cases  cited,  as  well 
as  that  of  Myers  v.  Miller,  45  W.  Va.  595,  31 
S.  E.  976,  would  have  been  different 

The  case  mainly  relied  on  by  appellee's 
counsel  is  that  of  Spillman  v.  Payne,  84  Va. 
435,  4  S.  E.  749,  a  case  concededly  not  bind- 
ing ou  us,  but  giving  consideration  to  sec- 
tion 25,  chapter  126,  Code  of  Virginia  1873, 
substantially  the  same  as  our  section  25, 
chapter  85  of  the  Code  (sec  4013),  relating  to 
the  priority  of  debts  and  claims  in  the  dis- 
tribution of  decedents'  estates.    In  that  case 


the  particular  question  was  whether  taxes 
collected  and  paid  by  deputies  to  the  adminis- 
trator of  the  deceased  defaulting  sheriff  for 
the  purpose  of  payment  through  him  to  the 
State  were  properly  paid  over  to  the  State 
to  the  exclusion  of  other  creditors,  and  it 
was  held  that  because  of  the  ''ear-markings" 
it  was  properly  so  paid,  but  it  was  said  that 
without  such  ear-markings,  the  claim  of  the 
State  would  have  had  no  priority  of  pay- 
ment out  of  the  estate  of  the  decedent 

In  none  of  the  cases  in  Virginia  or  West 
Virginia  does  the  question  of  the  high  pre- 
rogative right  of  the  State  seem  to  have  been 
suggested  or  considered.  Such  right  ought 
not  to  be  disregarded  when  presented;  for 
it  is  a  very  high  and  important  right,  if  it 
still  exists.  As  said,  no  statute  constitution- 
al or  otherwise  specifically  takes  it  away. 
Has  it  been  denied  by  any  statute?  Repeal 
by  implication  is  not  favored  in  law,  especial- 
ly where  the  rights  of  the  State  or  sovereign 
are  involved.  In  re  Niederstein,  supra,  cit- 
ing United  States  v.  Herron,  supra,  the  stat- 
ute of  New  York  relating  to  the  distribution 
of  estates,  substantially  the  same  as  our  own, 
was  held  not  to  have  deprived  the  State  of 
the  right  of  preference  which  it  had  at  com- 
mon law,  the  same  not  having  been  denied 
by  any  express  provision  of  the  statute.  The 
doctrine  was  affirmed  in  In  Re  Carnegie 
Trust  Company,  206  N.  Y.  390,  90  N.  E.  1096, 
46  L.  R.  A.  (N.  S.)  260.  In  the  Niederstein 
Case,  the  case  lastly  cited  was  said  to  set- 
tle finally  that  in  the  State  of  New  York  the 
State  had  a  preference  over  general  credi- 
tors against  the  funds  of  an  insolvent  trust 
company  on  its  claim  for  public  money  on 
deposit  with  such  company.  In  United  States 
V.  Herron,  supra,  it  was  said  in  effect,  as 
an  exception  to  the  general  rule,  that  when 
a  statute  is  general  and  any  prerogative 
right,  title  or  interest  would  be  divested  or 
taken  from  the  king,  in  such  case  he  shall 
not  be  bound  unless  the  statute  is  made  by 
express  words  to  extend  to  him.  This  doc- 
trine, the  court  further  said,  had  been  pre- 
viously asserted  in  two  express  decisions  and 
ought  to  be  regarded  as  final,  referring  to 
United  States  v.  Knight,  and  Dollar  Sav- 
ings Bunk  V.  United  States,  supra.  And  in 
the  more  recent  case  of  Guarantee  Co.  v. 
Title  Guaranty  Co.,  supra,  the  Supreme 
Court,  at  page  155  of  224  U.  S.,  at  page  458 
of  32  Sup.  Ct  (56  L.  Ed.  706)  says : 

"The  comprehensive  objection  is  made  to  the 
applicability  of  the  provisions  that  the  United 
States  as  a  sovereign  is  not  bound  by  the  gen- 
eral language  of  a  statute,  and  is  not  bound  by 
the  provision  of  an  insolvency  law,  unless 
specifically  mentioned  therein.  This  objection 
prevailed  in  the  Circuit  Court  of  Appeals,  and 
is  said  to  be  sustained  by  Dollar  Savings  Bank 
V.  United  States,  19  Wall,  227.  239;  United 
States  V.  Herron,  20  Wall.  251,  260;  Lewis, 
Trustee  ▼.  United  States,  92  U.  S.  618." 
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And  In  Marshall  v.  New  York,  supra,  this 
prerogative  right  of  priority  was  extended  to 
money  and  property  in  custodla  legis,  not  in- 
cumbered  by  a  prior  specific  lien,  and  to  prop- 
erty in  the  Hands  of  a  receiver  of  the  court 
The  same  doctrine  has  been  declared  and  ap- 
plied in  Tennessee  and  New  Mexico  with 
reference  to  statutes  relating  to  the  distribu- 
tion of  the  estates  of  insolvent  debtors.  The 
last  decision  of  the  Supreme  Court  of  the 
United  States  in  Marshall  v.  New  York, 
seems  to  be  comprehensive  and  conclusive  of 
the  right  of  the  State  to  priority  or  prefer- 
ence over  general  creditors  of  an  insolvent 
debtor. 

[3]  The  second  question,  whether  the  ap- 
pellant is  entitled  to  be  subrogated  to  the 
rights  of  the  State,  must  now  have  an  an- 
swer. It  is  admitted  that  the  United  States 
BMdeIity'&  Guaranty  Company  has  discharp^ed 
its  obligations  on  the  bonds  of  the  defaulting 
sheriff,  as  it  was  bound  by  the  conditions 
thereof  to  do.  Has  it  the  right  of  subroga- 
tion as  claimed?  It  would  seem  that  there 
ought  to  be  no  doubt  about  this  proposition. 
In  Orem,  Executrix,  v.  Wrightson,  51  Md.  34, 
34  Am.  Rep.  286.  the  court  affirms  not  only 
the  prerogative  right  of  the  State  to  be  first 
paid  as  a  preferred  creditor,  out  of  the  assets 
of  its  deceased  debtor  in  the  hands  of  his 
administrator,  not  covered  by  some  antece- 
dent Hen,  but  also  the  proposition  that  a 
surety  who  has  discharged  such  debt  is  in 
equity  entitled  to  be  subrogated  to  the  rights 
and  remedies  to  which  the  State  could  have 
resorted  to  secure  the  payment  of  its  debt. 
This  case  is  directly  in  point  in  the  present 
case,  and  cites  and  reviews  practically  all  the 
cases  on  the  subject.  In  the  case  of  Watts 
et  al.  V.  Kinney  et  ux.,  3  I>eigh  (Va.)  272, 
at  page  295  (23  Am.  Dec.  266)  cited  by  the 
Maryland  case,  Judge  Tucker  says: 

"He  knows,  if  he  pays  the  debt  to  the  obli- 
gee, he  will  stand  in  the  obligee's  shoes.  He 
knows,  be  will  be  subrogated  to  all  the  rights 
of  the  obligee,  as  they  subsist  at  the  time  he 
makes  his  payment  He  knows  that  a  court 
of  equity  looks  not  to  form  but  to  substance; 
that  it  looks  to  the  debt  which  is  to  be  paid, 
not  to  the  hand  which  may  happen  to  hold  it; 
that  the  fund  charged  with  its  payment,  shall 
be  BO  applied,  whosoever  may  be  the  person 
entitled;  and  that  it  considers  a  debt  as  never 
discharged,  until  it  is  discharged  by  payment  to 
the  proper  person,  and  by  the  proper  person. 
He  knows,  that  that  court,  which  permits  no 
act  of  a  trustee  to  prejudice  the  cestui  que 
trust,  will  not  permit  one  who  stands  in  the  re- 
lation of  the  creditor  or  obligee  to  the  surety, 
to  bar  him  of  those  rights  which  the  principles 
of  equity  have  secured  to  him.  He  is  conscious, 
that  his  rights  do  not  depend  on  the  caprice  of 
the  creditor,  or  the  whim  of  an  executor,  or  the 
sense  of  right  of  other  creditors,  but  rests  upon 
the  immutable  principles  of  justice  and  equity; 
and,  in  making  his  payment,  he  docs  it  in  the 
confidence,  that  he  will  be  entitled  to  be  indem- 


nified to  the  full  amount,  to  which  his  creditor 
could  have  charged  the  assets  of  the  principal.** 


These  conclusions  lead  inevitably  to  the 
versal  of  the  decree  below  in  so  far  as  it 
denies  to  the  appellant  subrogation  to  tlie 
right  of  the  State  to  preference  and  priority 
in  the  distribution  of  the  estate  of  said  Sayre, 
the  defaulting  sheriff  of  Wirt  County. 


(90  W.  Va.  245> 

HOUVOURAS  et  al.  v.  CITY  OF  HUNTING- 
TON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  14,  1922.) 

(Syllahug  hy  the  Court,) 

I.  Municipal    corporaitions   ^=9l20— Ordlnajice 
binding    on  municipal  authorities. 

An  ordinance  enacted  by  the  municipal  au- 
thorities of  a  city,  and  binding  upon  those  per- 
sons coming  within  its  scope,  is  also  binding: 
upon  such  municipal  authorities. 


2.  Constitutional  law  ^==>230 (2)— Licenses 
7(1)— Municipal  authorities  may  not  require 

.  .oonditions  In  excess  of  those  provided  by  or- 
dinance for  granting  restaurant  license. 

Under  an  ordinance  for  licensing  restau- 
rants, which  merely  provides  that  every  sucL 
license  shall  specify  the  house  where  the  res- 
taurant is  to  be  kept,  but  specifies  no  qualifica- 
tion or  condition  save  that  of  payment  of  li- 
cense fees  and  execution  of  the  bond  required, 
upon  application  for  such  license  the  munici- 
pal authorities  cannot,  so  long  as  the  ordinancr 
stands,  require  additional  qualifications  or 
conditions,  either  as  to  the  person  who  applies. 
or  as  to  the  place  where  the  restaurant  is  to 
be  conducted. 

3.  Mandamus  ^=>87— Municipal  authorities  may 
be  compelled  to  issue  restaurant  license. 

Under  such  an  ordinance,  where  applicants 
ask  for  a  license  to  conduct  a  restaurant  tender 
the  necessary  license  fees,  offer  to  execute 
the  bond  required,  and  specify  the  place  where 
the  restaurant  is  to  be  conducted,  it  is  the 
duty  of  the  municipal  authorities  to  issue  such 
license,  and,  upon  refusal,  they  may  be  com- 
pelled by  mandamus  to  do-  so. 

4.  Licenses  ^s>7( I) ^Clty  must  adopt  reason- 
able ordinance,  and  may  not  arbitrarily  re- 
fuse licenses. 

Where  a  city  by  its  charter  is  given  ''the 
sole  and  exclusive  right  to  grant,  refuse  or 
revoke  any  and  all  licenses  for  the  carrying  oxi 
of  any  business  within  said  city  on  which  the 
state  exacts  a  license  tax,"  and,  to  carry  into 
effect  the  powers  granted,  it  is  also  authorized 
to  adopt  all  needful  orders,  rules,  and  ordinanc- 
es not  contrary  to  the  laws  and  Constitution  of 
the  state,  it  is  an  implied  condition  of  the  broad 
power  to  grant,  revoke,  and  refuse  licenses 
that  the  city  adopt  reasonable  ordinances  under 
which  licenses  will  be  granted:  and  if  the 
city,  in  the  absence  of  such  ordinances,  under- 
takes to  grant  licenses  for  restaurants,  it  is 
the  duty  of  the  authorities  of  the  city  to  treat 
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alike  all  persons  who  apply  for  such  licenses, 
and  they  cannot  arbitrarily  refuse  any  such 
licenses  at  their  will  and  pleasure. 

Certified  Questions  from  Circuit  Court, 
Cabell  County. 

Application  by  Nick  Houvouras  and  oth- 
ers for  a  writ  of  mandamus  against  the  City 
of  Huntington,  to  require  the  defendant  to 
issue  a  restaurant  license.  An  altematiye 
writ  was  issued,  and  the  respondent's  de- 
murrer thereto  sustained,  whereupon  an 
amended  petition  was  filed,  and  an  alterna- 
tive writ  issued,  to  which  respondent  demur- 
red, and  the  demurrer  was  sustained,  and 
the  questions  arising  upon  the  demurrers 
were  certified  for  review.  Reversed,  and  de- 
murrer overruled. 

J.  H.  Strickling,  of  Huntington*  for  plain- 
tiffs. 

Deegan  &  Hall,  of  Huntington,  for  de- 
fendant. 

MEREDITH,  J.  The  petitioners  applied  to 
the  circuit  court  of  Cabell  county  for  a  writ 
of  mandamus  to  require  the  city  of  Hunting- 
ton to  issue  them  a  license  to  conduct  a  res- 
taurant at  No.  840  Fourth  avenue,  in  said 
city.  An  alternative  writ  was  issued,  and  the 
respondent's  demurrer  thereto  was  sustained. 
Thereupon  an  amended  petition  was  filed,  and 
an  alternative  writ  issued  thereon,  to  which 
respondent  appeared  and  demurred,  and  the 
demurrer  was  sustained.  The  questions  aris- 
ing upon  the  demurrers  were  certified  to 
this  court  for  review. 

As  the  alternative  writ  issued  on  the  orig- 
inal petition  has  been  disposed  of,  and  that 
writ  has  been  abandoned,  we  do  not  deem  it 
necessary  to  discuss  the  sufflcienoy  thereof, 
but  will  confine  our  review  to  the  questions 
arising  upon  demurrer  to  the  writ  issued  on 
the  amended  petition. 

The  second  writ  shows  that  the  petitioners 
are  citizens,  taxpayers,  and  property  owners 
in  Cabell  county,  and  are  now,  and  have  been 
for  many  years  past,  engaged  in  the  confec- 
tionery business  under  the  firm  name  of 
Huntington  Candy  Company  at  No.  840 
Fourth  avenue,  in  the  city  of  Huntington; 
that  in  the  conduct  of  their  business  they 
make  candy,  and  sell  at  retail  candy,  soda 
water,  soft  drinks,  ice  cream,  and  light  lunch- 
es, and  that,  by  reason  of  the  fact  that  they 
sell  sandwiches  or  light  lunches,  they  have 
been  advised  and  believe  it  is  necessary  for 
them  to  take  out  a  license  for  a  restaurant; 
that  for  the  tax  year  1920-21  they  obtained 
such  state  licenses,  and  carried  on  such  kinds 
of  business  at  the  place  named  during  that 
period. 

In  July,  1021,  they  obtained  from  the  State 
Tax  Commissioner  licenses  to  conduct  a  res- 
taurant, and  also  to  sell  soft  drinks.  In 
June,  1921,  they  applied  to  the  board  of  com- 
missioners of  the  dty  of  Huntington  for  li- 
to  conduct  a  restaurant  and  to  sell 


soft  drinks  at  the  same  place,  and  offered  to 
execute  such  bond  provided  for  by  statute 
as  might  be  required  by  the  board.  On  July 
6,  1921,  the  board  granted  petitioners  a  li- 
cense to  sell  soft  drinks,  but  without  any  no- 
tice to  petitioners,  or  without  assigning  any 
cause,  refused  them  a  license  to  conduct  a 
restaurant  at  this  place  of  business,  the  only 
notation  appearing  on  the  records  of  their 
meeting  being  "refused  for  good  cause,"  and 
though  petitioners  have  repeatedly  tried  to 
ascertain  such  cause,  all  their  efforts  have 
been  fruitless. 

[1, 2]  The  writ  further  shows  that  competi- 
tion in  the  business  of  retail  confectioner  in 
the  city  of  Hpntington  is  sharp,  and  partic- 
ularly so  in  the  sale  of  soft  drinks,  ice  cream, 
and  light  lunches,  and  that  within  four  blocks 
of  petitioners'  place  of  business  there  are  as 
many  as  a  half  dozen  other  persons  or  firms 
who  sell  soft  drinks,  ice  cream,  and  light 
lun(^faes,  and  have  been  duly  licensed  by  the 
city  to  conduct  restaurants  as  required  by 
the  city  charter,  and  that,  if  petitioners  can- 
not sell  sandwiches  or  light  lunches,  they 
cannot  compete  with  their  competitors,  and 
will  suffer  great  financial  loss;  that  the  re 
fusal  to  grant  petitioners  a  license  to  conduct 
a  restaurant  was  arbitrary,  and  without  Just 
cause;  that  the  board  of  commissioners  of 
the  city  claim  the  right  to  refuse  such  license 
to  petitioners  under  section  6  of  the  city  char- 
ter, defining  the  powers  of  said  board,  which 
gives  the  board  "the  sole  and  exclusive  right 
to  grant,  refuse  or  revoke  any  and  all  licenses 
for  the  carrying  on  of  any  business  within 
said  city,  on  which  the  state  exacts  a  license 
tax'*;  that  said  city  has  adopted  certain  ordi- 
nances respecting  the  granting  of  licenses. 
We  quote  the  only  ones  deemed  pertin^it'on 
this  inquiry,  namely: 

Section  102.  "Every  license  issued  as  afore- 
said, if  it  be  to  authorize  the  keeping  of  a 
hotel  or  tavern,  eating  house  or  restaurant,  or 
bowling  alley,  billiard  table  or  bagatelle,  or  any 
table  of  like  kind,  taxicab  or  any  place  of  like 
kind,  shall  specify  the  house  in  wliich  it  is  to 
be  kept  or  carried  on;  and  to  keep  or  carry  on 
the  same  at  a  different  place  shall  be  deemed  a 
violation  of  this  ordinance.  Other  licenses 
shall  be  deemed  coextensive  with  the  city." 

Section  103.  "A  license  mentioned  in  section 
1  of  this  ordinance  shall  be  issued  only  when 
authorized  by  the  board  of  commissioners  of 
the  dty  of  Huntington,  except  as  herein  others 
wise  provided.'' 

Section  117.  "When  a  license  is  necessary  to 
be  had  for  doing  anything  within  the  corporate 
limits  of  said  city,  and  no  other  mode  is  pre- 
scribed for  obtaining  the  same,  the  person  wish- 
ing to  obtain  such  license  shall  make  applica- 
tion to  the  dty  derk  therefor,  who  shall  give 
such  applicant  a  certificate  to  the  treasurer  of 
said  city,  spedfying  the  amount  of  money  to  be 
paid,  and  the  person  or  persons  named  there- 
in, shall  pay  to  the  said  dty  treasurer  the 
said  sum  of  money  and  procure  from  the 
treasurer  duplicate  receipts  for  the  same,  one 
of  which  receipts  shall  be  returned  to  the  dty 
clerk,    who    shall,   upon   presentation   thereof, 
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make  out  and  deliver  to  said  applicant  a  li- 
cense, sijTned  by  the  mayor  and  countersigned 
by  the  said  clerk,  setting  forth  therein  for 
what  purpose  the  same  is  granted  and  the  time 
it  is  to  continue,  for  the  issuance  of  which  said 
license  the  said  city  clerk  shall  be  paid  by  the 
person  receiving  the  same  the  sum  of  fifty 
cents." 

It  also  appears  from  said  writ  that  no 
other  ordinances  respecting  the  granting  or 
refusing  of  licenses  have  been  passed. 

It  Is  averred  in  the  writ  that  to  deny  peti- 
tioners such  license  without  a  hearing,  and 
without  assigning  any  cause,  is  an  arbitrary 
and  unlawful  and  unjustifiable  exercise  of 
power,  and  is  an  illegal  discrimination 
against  petitioners,  and  in  direct  violation 
of  section  1  of  the  Bill  of  Rights  of  the  state 
Constitution,  and  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States. 

It  will  be  observed  that  section  102  of -the 
city  ordinances,  above  quoted,  is  the  only 
ordinance,  if  it  can  be  called  an  ordinance, 
that  provides  for  granting  a  license  to  con- 
duct a  restaurant  The  only  qualification 
therein  required  is  that  it  shall  specify  the 
house  in  which  the  business  is  to  be  carried 
on.  While  this  is  enacted  by  the  city  as  an 
ordinance,  it  may  well  be  doubted  whether, 
in  a  proper  sense,  it  is  an  ordinance  at  all. 
An  ordinance  is  a  local  law  of  a  municipal 
corporation,  duly  enacted  by  the  proper  au- 
thorities, prescribing  general,  uniform,  and 
permanent  rules  of  conduct  relating  to  the 
corporate  affairs  of  the  municipality.  Mo 
Quillin,  Municipal  Corporations,  §  634.  This 
so-called  ordinance  is  general  and  uniform  in 
its  terms,  and,  so  far  as  the  letter  is  con- 
cerned, operates  on  all  alike.  It  prescribes 
but  one  rule — the  house  where  the  restaurant 
Is  to  be  conducted  must  be  specified.  No 
qualifications  as  to  the  character  of  the  ap- 
plicant, kind  of  building,  or  rules  for  the 
conduct  of  the  business  are  specified.  It  mat- 
ters not  whether  the  applicants  desire  to  sell 
light  lunches  in  connection  with  their  con- 
fectionery, to  conduct  a  cafeteria  or  a  gen- 
eral restaurant  business.  So  far  as  the  ordi- 
nance speaks,  it  appUes  to  all  kinds  of  res- 
taurants. 

Can  the  city,  after  it  has  enacted  the  ordi- 
nance, and  after  the  applicants  have  com- 
plied with  its  requirements,  add  other  condi- 
tions before  granting  the  license?  We  think 
not.  So  long  as  the  ordinance  stands  as  a 
part  of  the  municipal  law  it  is  binding  upon 
the  authorities  of  the  city,  just  the  same  as 
it  is  binding  upon  the  persons  residing  in  the 
city.  The  city  has  said,  in  effect,  that  any 
applicant  who  will  pay  the  prescribed  fees 
may  have  a  license  to  conduct  a  restaurant 
in  any  house  he  may  specify  in  his  applica- 
tioii.  It  has  not  fixed  any  other  rule  to  guide 
the  applicant.  There  is  no  restriction  or  lim- 
itation. It  applies  to  all ;  it  Is  an  invitation 
to  all.    The  authorities  reserved  no  discre- 


tion to  themselves.    They  cannot  arbitrarily 
refuse. 

[3]  This  subject  is  fully  discussed  by  Judge 
Williams  in  Lynch  v.  Town  of  North  View, 
73  W.  Va.  609.  81  S.  B.  833,  52  L.  R.  A.  (N.  S.> 
1038.  In  that  case  the  town  council  was 
granted  plenary  power  over  the  streets  of 
the  town,  and  to  keep  them  free  from  ob- 
structions. Pursuant  to  the  authority  grant- 
ed, the  council  passed  an  ordinance  making 
it  unlawful  for  any  person  to  dig  out  or  ex- 
cavate in  any  street,  alley,  or  road,  or  to  re- 
move Huj  soil  or  other  thing  from  any  street, 
alley,  or  road,  for  the  setting  of  telegraph 
or  telephone  or  other  poles  or  posts,  or  lay- 
ing gas  mains,  or  for  doing  any  other  thin^ 
without  the  consent  of  the  council  entered 
of  record.  The  court  held  the  ordinance  to 
be  void,  saying: 

*'To  make  valid  a  city  ordinance  placing  re- 
strictions upon  lawful  conduct  or  the  lawful  use 
of  property,  it  must  specify  the  rules  and  condi- 
tions to  be  observed  in  such  conduct  or  busi- 
ness, and  must  admit  of  the  exercise  of  the 
privilege  by  all  citizens  alike  who  will  comply 
with  such  rules  and  conditions.  It  should  not 
admit  of  an  opportunity  for  the  exercise  of 
arbitrary  discrimination  by  the  municipal  au- 
thorities between  citizens  similarly  situated. 
'Notwithstanding  express  power  may  exist  to 
enact,  the  ordinance  must  provide  a  uniform 
rule  of  action;  it  must  contain  permanent  legal 
provisions,  operating  generally  and  impartially, 
for  its  enforcement  cannot  be  left  to  the  will 
or  unregulated  discretion  of  the  municipal  au- 
thorities or  any  officer  of  the  corporation.' 


1 1* 


[4]  But  it  is  argued  that  the  city  by  its 
charter  is  granted  the  sole  and  exclusive  pow- 
er to  grant,  refuse,  or  revoke  licenses.  Sole 
and  exclusive  power,  yes. '  Neither  the  coun- 
ty or  state  licensing  authorities  have  any 
control;  but  It  cannot  be  thought  for  a  mo- 
ment that  the  city  authorities  were  granted 
unbridled  power  to  grant,  refuse,  or  revoke 
licenses  at  their  whim  and  pleasure.  The 
charter  powers  are  not  self-executing.  To 
carry  into  effect  the  powers  granted,  the 
board  of  commissioners  is  further  authorized 
to  adopt  all  needful  orders,  rules,  and  ordi- 
nances, not  contrary  to  the  laws  and  Consti- 
tution of  the  state.  It  was  an  Implied  condi- 
tion of  the  broad  power  to  grant,  refuse,  or 
revoke  licenses  that  the  board  would  adopt 
reasonable  ordinances  under  which  licens  s 
would  be  granted ;  it  can  hardly  be  contend- 
ed that  the  board  under  such  grant  of  pow- 
er, and  in  the  absence  of  any  ordinance  re- 
specting licenses,  can  refuse  to  grant  licenses 
altogether;  yet  the  argument  of  res];x>ndent's 
counsel  carried  to  Its  final  conclusion  means 
just  that.  If  the  city  had  adopted  no  ordi- 
nance respecting  the  licensing  of  restaurants, 
notwithstanding  the  broad  charter  powers, 
yet,  if  it  undertook  to  grant  licenses  at  all. 
It  would  be  its  duty  to  grant  licenses  for 
that  purpose  to  all  who  might  apply  and  cona- 
ply  with  the  general  law  as  to  payment  of 


W.Va.) 


HICKEL.  V.  STABCHEB 
(110  S.E.) 


695 


fees  and  naming  of  tbe  place  where  the 
business  was  to  be  conducted.  If  this  were 
not  80,  the  city  might  refuse  to  adopt  any 
ordinances,  and  thereby  arrogate  to  them- 
Relves  authority  to  say  to  what  particular 
persons  licenses  should  be  granted,  or  in 
what  particular  places  the  licensed  business 
should  be  conducted,  and  that  without  regard 
to  the  character  of  the  person  or  place.  It 
would  give  the  authorities  the  right  to  dis- 
pense or  refuse  licenses  at  their  pleasure. 
Such  was  not  contemplated  by  the  statute, 
and  such  is  not  its  meaning.  Such  mean- 
ing woilld  render  the  statute  void.  19  R. 
C.  L.  813;  Ylck  Wo  v.  Hopkins,  118  U.  S. 
356.  6  Sup.  Ct  1064,  30  L.  Ed.  220;  Hagers- 
town  V.  B.  &  O.  R.  R.  CJo.,  107  Md.  178,  68 
Atl.  490,  126  Am.  St.  Rep.  382. 

The  business  of  conducting  a  restaurant  is 
a  lawful  business,  and,  in  the  absence  of 
statute,  any  one  has  the  right  to  engage  in 
it,  and  one  cannot  be  prevented  from  engag- 
ing in  such  business  if  one  meets  the  require- 
ments of  the  law.  The  petitioners  have 
shown  that  they  have  complied  with  all  legal 
requirements.  It  was  the  duty  of  the  city 
to  grant  them  a  license,  under  the  showing 
made.  We  think  the  court  erred  in  sustain- 
ing the  demurrer  to  the  alternative  writ  is- 
sued on  the  amended  petition,  and  therefore 
overrule  the  demurrer,  and  reverse  the  rul- 
ing, and  so  certii^  to  the  circuit  court 


(90  W.  Va.  869) 

HICKEL  ot  al.  v.  STARCHER  et  al. 
(No.  4286.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  21,  1922.) 

(Syllahus  hp  the  OauriJ 

f.  Deeds  ^=>3I— Deed  to  the  heirs  of  a  Itvlna 
person  held  void  for  anoertalnty  at  to  gran- 
tees. 

A  deed  executed  by  a  father  and  mother 
and  purporting  to  convey  land  to  the  lawful 
heirs  of  their  son,  in  consideration  of  love  and 
affection  and  with  knowledge  on  the  part  of 
tlie  grantors,  at  the  date  of  execution  thereof, 
that  the  son  was  then  living  on  the  land,  had 
living  children,  and  was  dissipated  and  neglect- 
ful of  his  family,  is  void  for  uncertainty  as 
to  the  grantees. 

2.  Deeds  <e=s>l05— Deed  to  "lawful  heirs''  of 
vendor's  son  held  not  to  vest  title  on  theory 
that  the  term  meant  "children." 

Such  a  deed  ^oes  not  vest  title  to  the  land 
described  by  it  in  the  children  of  the  son,  liv- 
ing at  the  date  of  the  execution  thereof,  nor 
in  thera  and  the  children  afterwards  bom  to 
the  son,  upon  the  theory  that  the  terms  "law- 
ful heirs"  mean  "children." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  ChUd — 
Children;  Lawful  Heirs.] 


3.  Deeds  9=»95— Teehnlcal  word  Is  presamed 
used  in  Its  technical  sense. 

A  technical  word  used  in  either  a  deed  or 
a  will  is  presumed  to  have  been  used  in  its 
technical  sense,  and  must  be  allowed  effect 
in  conformity  therewith,  in  the  absence  of 
terms  or  provisions  of  the  instrument  contain- 
ing it,  which,  of  themselves  or  with  the  aid  of 
admissible  facts  and  circumstances  revealed  by 
extrinsic  evidence,  disclose  intent  and  purpose, 
on  the  part  of  the  grantor  or  testator,  to  use 
it  in  a  different  sense. 

Error  to  Circuit  Court,  Roane  County. 

Action  by  Harry  H.  Hl<*el  and  others 
against  Abie  Starcher  and  others  In  eject- 
ment. Judgment  for  plaintiffs,  and  defend- 
ants bring  error.  Reversed,  verdict  set  aside, 
and  cause  remanded. 

Geo.  F.  Cunningham  and  S.  P.  B^  both 
of  Spencer,  for  plaintiffs  in  error. 

Harper  &  Baker,  of  Spencer,  for  defend- 
ants in  error. 

POFFENBARGER,  P.  The  judgment  in 
ejectmen^  in  favor  of  two  of  the  plaintiffs, 
to  which  this  writ  of  error  goes,  is  based  up- 
on a  deed  the  validity  of  which  is  seriously 
questioned.  If  it  is  invalid  and  passes  no 
estate,  the  judgment  is  erroneous,  and  there 
is  no  right  of  recovery.  If,  on  the  other 
hand,  it  is  valid,  several  questions  arise  for 
our  determination. 

Dated  February  10,  1896,  and  executed  by 

B.  H.  Hickel  and  wife,  it  purports  to  convey 
70  acres  of  land  to  the  lawful  heirs  of  C. 

C.  Hickel,  the  then  living  .son  of  the  grantors, 
wl^o  then  had  two  sons  living  and  to  whom 
four  other  children  were  afterwards  bom. 
The  parties  to  it  ar,e  described  in  the  caption 
as  the  grantor  and  his  wife,  by  name,  and 
"the  lawful  heirs  of  C.  C.  Hickel,"  all  of 
Roane  county,  W.  Va.  The  consideration  re- 
cited was  "love  and  affection."  At  the  date 
thereof  C.  C.  Hickel  resided  on  the  tract  of 
land  conveyed  of  attempted  to  be  conveyed, 
and  the  grantors  knew  he  then  had  two  chil- 
dren and  that  he  was  dissipated  and  neglect- 
ful of  his  family. 

On  September  16,  1901,  the  same  grantors, 
evidently  under  the  impression  that  the  deed 
was  void,  executed  another  conveying  the 
same  land  to  C.  C.  Hickel,  who,  by  a  deed 
dated  December  23,  1901,  conveyed  it  to  J. 
F.  Haught,  for  a  recited  consideration  of 
$630.  J.  F.  Haught  was  a  married  woman 
represented  in  the  purchase  of  the  land  by 
her  husband.  She  and  her  husband  were 
both  dead  at  the  date  of  the  commencement 
of  this  action.  Her  possession  from  the  date 
of  her  deed  until  her  death  and  of  her  heirs 
ever  since,  is  admitted.  The  action  was 
brought  agaipst  a  tenant  of  her  heirs,  and 
they  came  in  and  caused  themselves  to  be 
admitted  as  defendants.     Recovery  was  al- 
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Jowed  by  the  two  sons  of  C.  C.  Hickel  who 
were  In  being  at  the  date  of  the  deed  of  Feb- 
ruary 10, 1896,  upon  the  theory  that  It  passed 
the  title  to  them,  and  that  their  right  Is  not 
precluded  by  the  statute  of  limitation,  nor 
otherwise. 

II,  2]  In  the  absence  of  a  statute  changing 
the  common-law  rule  of  construction,  a  deed 
purporting  to  convey  real  estate  to  the  heirs 
of  a  living  person  is  void  for  uncertainty. 
This  is  the  uniform  holding  of  the  courts  in 
all  Jurisdictions.  Kepler  v.  Castle,  281  111. 
444,  117  N.  B.  1029 ;  Duffleld  v.  Duffleld,  268 
111.  29,  108  N.  B.  673,  Ann.  Cas.  1916D,  859 ; 
lyife  Ins.  Co.  v.  Hoppin.  249  111.  406,  94  N. 
B.  669 ;  Johnson  v.  Calvert,  260  Mo.  412,  169 
S.  W.  78 ;  Booker  v.  Tarwater,  138  Ind.  385, 
37  N.  B.  979 ;  Winslow  v.  Winslow,  62  Ind.  8; 
Outland  v.  Bowen,  115  Ind.  150,  17  N.  B.  281, 
7  Am.  St.  Rep.  420;  Morris  v.  Stephens,  46 
Pa.  200 ;  Huss  v.  Stephens,  51  Pa.  282 ;  Hall 
V.  Leonard,  1  Pick.  (Mass.)  27;  Campbell  v. 
Everhart,  139  N.  C.  503,  52  S.  B.  201.  This 
proposition  is  not  denied,  but  it  is  Insisted 
that  the  words  "lawful  heirs  of  C.  C.  Hickel," 
used  in  the  deed,  when  properly  interpreted 
with  the  aid  of  their  context  and  in  the  light 
of  extrinsic  facts  disclosed  by  the  oral  evi- 
dence, mean  the  children  of  C.  C.  Hickel, 
living  at  the  date  thereof. 

If  effectuation  of  the  intent  of  the  grantor 
in  such  a  deed,  as  indicated  by  Its  terms  read 
in  connection  with  facts  and  circumstances 
revealed  by  extrinsic  evidence,  requires  the 
reading  of  the  word  "heirs"  as  if  it  were 
"children,"  the  courts  everywhere  so  read  it 
and  sustain  the  deed.  Buford  v.  North  Roa- 
noke L.  &  I.  Co.,  90  Va.  418,  18  S.  B.  914; 
Roberson  v.  Wampler,  104  Va.  380,  51  S.  B. 
835,  1  L.  R.  A.  (N.  S.)  318;  Commonwealth 
v.  Wellford,  114  Va.  372,  76  S.  B.  917,  44  L. 
R.  A.  (N.  S.)  419;  Heath  v.  Hewitt,  127  N. 
Y.  166,  27  N.  B.  959,  13  L.  R.  A.  46,  24  Am. 
St.  Rep.  438;  Seymour  v.  Bowles,  172  lU. 
521,  50  N.  B.  122;  Tharp.v.  Yarbrough,  79 
6a.  382,  4  S.  B.  915,  11  Am.  St.  Rep.  439; 
Tinder  v.  Tinder,  131  Ind.  381,  30  N.  B.  1077 ; 
Wlkle  V.  McGraw,  91  Ala.  631,  8  South.  341 ; 
Brasington  v.  Hanson,  149  Pa.  289,  24  Atl. 
344;  Read  v.  Fite,  8  Humph.  (Tenn.)  328; 
Grimes  v.  Orrand,  2  Heisk.  (Tenn.)  298;  Tuc- 
ker V.  Tucker,  78  Ky.  503. 

There  is  lack  of  uniformity  in  the  deci- 
sions, however,  as  to  the  extent  and  charac- 
ter of  the  evidence  required  to  give  the  word 
"heirs"  an  untechnical  signification  and  make 
it  mean  "children."  According  to  some  of 
them,  disclosure  by  the  deed  of  the  fact  that 
ihe  person  to  whose  heirs  it  purports  to  have 
L*onveyed  the  land  in  prtesenti  was  living  at 
the  date  thereof  is  deemed  to  be  sufficient 
Grimes  v.  Orrand,  cited;  Tharp  v.  Yar- 
brough, cited;  Heath  v.  Hewitt,  cited.  This 
holding  is  exceptional  and  clearly  contrary 
to  an  overwhelming  weight  of  authority. 
While  verbally  admitting  the  rule,  the  deci- 


sions ntterly  ignore  it  in  opisration  and  ef- 
fect If  proof  of  knowledge  of  the  single 
fact  named  on  the  part  of  the  grantor  takes 
a  deed  out  of  the  rule,  it  could  seldom  apply, 
for  such  deeds  nearly  always  pertain  to  close 
relatives  who  presumptively  are  well  known 
to  the' grantor.  These  dec^lons  are  directly 
in  conflict  with  that  of  Morris  v.  Stephens, 
46  Pa.  200,  in  which  the  court  said : 

**The  heirs  of  a  living  mftn!  We  might  get 
over  this  absurdity  by  substituting  children 
for  heirs;  but  should  we  then  express  the 
graDtor^s  meaning?  He  may  have  really  meant 
those  who  would  turn  out  to  be  heirs,  whether 
then  living  or  not,  whether  children  or  grand- 
children, brothers  or  cousins,  and  then  it  would 
be  a  grant  to  take  effect  in  future  to  uncertain 
persons,  and  therefore  void.  Shall  we  say  the 
children  living  at  the  date  of  the  deed?  His 
use  of  the  word  'heirs'  indicates  that  he  meant 
more  than  this.  Shall  we  confine  it  to  them  in 
order  that  the  deed  shall  not  fail  of  effect  al- 
together? Then  we  force  the  intention  in  or- 
der to  give  the  deed  effect,  instead  of  execut- 
ing it  according  to  intention." 

The  reasoning  in  that  case,  as  In  many 
others,  makes  it  manifest  that  the  contrary 
decisions  mentioned  overlook  or  disregard 
one  of  the  bases  of  the  rule,  uncertainty.  It 
stands  upon  two,  impossibility  of  heirs  of  a 
living  person,  in  the  technical  sense  of  the 
term,  and  uncertainty  as  to  whether  "heirs" 
can  be  read  "children,"  and.  If  so,  whether 
only  living  children  of  the  named  ancestor 
are  contemplated,  or  all  of  them,  the  unborn 
as  well  as  the  living. 

In  every  other  case  here  cited  as  holding 
the  word  "heirs"  to  mean  "children"  there 
was  something  in  the  terms  of  the  d^ed  that 
clearly  manifested  intent  on  the  part  of  the 
grantor  to  use  it  in  that  sense.  In  some  in- 
stances the  deeds  interpreted  granted  lands  to 
certain  persons  and  their  heirs,  or  their  heirs 
by  their  husbands  or  wives.  Tinder  v.  Tin- 
der, 131  Ind.  881,  30  N.  E.  1077 ;  Brasington 
V.  Hanson,  149  Pa.  289,  24  Atl.  344 ;  Tucker 
V.  Tucker,  78  Ky.  508;  Wikle  v.  McGraw, 
91  Ala.  631,  8  South.  341 ;  Seymour  y.  Bowles, 
172  111.  521,  50  N.  E.  122 ;  DaviS  v.  HolUngs- 
worth,  113  Ga.  210,  38  S.  E.  827,  84  Am.  St. 
Rep.  233.  In  none  of  these  instances  could 
the  deed  have  been  held  to  be  wholly  void» 
for  it  had  one  clearly  designated  grantee. 
The  inquiry  was  whether  there  were  addi- 
tional grantees,  and  in  most  of  tlie  cases  last 
above  mentioned  there  were  terms  plainly 
expressing  intent  to  use  "heirs"  in  the  sense 
of  "children."  In  Tinder  v.  Tinder  the  grant 
was  to  Sarah  A.  Tinder  and  the  heirs  of 
Simeon  Tinder  by  Sarah  A.  Tinder,  his  wife. 
Such  heirs  would  necessarily  be  children  oC 
Simeon,  the  husband.  In  Brasington  v.  Han- 
son the  grant  was  to  a  mother  and  her  heirs, 
four  of  whom,  children,  were  named.  In 
Seymour  v.  Bowles  the  grant  was  to  Susan 
Bowles  and  "her  minor  heirs."  The  rank  in- 
dicated applies  to  children,  and  not  to  heirsw 
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In  Wikle  y.  McOraw  the  grant  was  to  a  wo- 
man and  "her  bodily  heirs,*!  who  were  nec- 
essarily her  children.  In  Tucker  v.  Tucker 
there  were  no  such  terms,  but  the  grant  was 
to  a  woman  "and  the  heirs*'  of  her  husband, 
and  the  court  were  of  the  opinion  that  the 
word  "heirs"  meant  their  Joint  heirs  or  chil- 
dren. In  Davis  v.  HoUingsworth  the  grant 
was  to  a  woman  and  her  children,  if  she 
should  have  any,  with  a  provision  for  re- 
verter to  the  grantor,  if  she  should  not. 
Though  she  afterward  had  children,  it  was 
held  that  they  took  no  title,  and  that  she  took 
a  qualified  or  conditional  fee-simple  title  to 
the  land. 

In  point  of  actual  decision,  the  Virginia 
cases  give  no  greater  latitude  than  is  here 
indicated,  although  dicta  in  some  of  the  cases 
may  go  beyond  it.  In  Robertson  v.  Wampler, 
104  Va.  380,  51  S.  B.  835,  annotated  in  1  L. 
R.  A.  (N.  S.)  318,  there  was  involved  a  deed 
to  the  heirs  of  John  B.  F.  Rioberson,  upon  a 
covenant  or  condition  that  they  should  sup- 
port the  grantors  for  and  during  their  natu- 
ral lives.  As  the  instrument  evidenced  an 
agreement  between  the  grantees  and  grantors, 
the  former  mi;st  have  acted  in  their  indi- 
vidual capacities,  and  thus  identified  and 
connected  themselves  with  the  deed.  By  im- 
position of  the  covenant  or  condition,  the 
deed  pointed  out  and  identified  the  children 
as  the  grantees.  Besides,  the  grantors,  at 
the  same  time,  divided  all  of  their  other 
lands  among  their  other  children  by  con- 
veyances. In  Buford  v.  North  Roanoke  L.  & 
I.  Co.,  90  Va.  418,  18  S.  B.  914,  Campbell  and 
wife  conveyed  land  to  Filson,  who,  a  month 
later,  conveyed  it  to-  their  "lawful  heirs." 
That  the  word  "heirs"  meant  their  children 
was  admitted  in  the  pleadings.  The  imme- 
diate heirs  of  a  husband  and  wife  are  neces- 
sarily their  children.  In  Com.  v.  Wellford, 
114  Va.  372,  76  S.  E.  917,  44  L.  Rl  A.  (N.  S.) 
419,  a  will,  not  a  deed,  was  involved,  and  the 
clause  in  controversy  devised  an  estate  in 
remainder  to  the  heirs  of  the  testator's  two 
brothers.  They  were  to  take  in  the  event  of  the 
death  of  all  of  the  testator's  children  under 
the  ages  of  21  years  and  without  issue,  sub- 
ject to  a  life  estate  in  his  wife,  and  they  were 
living  at  the  date  of  the  will.  The  court  held 
that  the  context  and  circumstances  disclosed 
intent  to  give  the  contingent  remainders  to 
the  children  of  the  two  brothers.  As  the 
brothers  might  have  survived  all  of  the  testa- 
tor's children  and  the  ending  of  their  estates 
and  thus  left  the  fee  in  abeyance,  if  it  was 
the  intention  to  give  it  to  their  heirs,  it  is 
clear  that  the  testator  intended  no  such  re- 
sult, and  that  it  was  his  intention  that  the 
children  of  the  brother  should  take  it. 

[3"]  Although  in  some  of  the  cases  herein 
referred  to  as  having  relaxed  the  rule  or  de- 
parted from  it  stress  is  laid  upon  the  liberal- 
ity of  the  rules  applied  in  the  construction 
of  wills  and  a  modern  tendency  to  relaxation 
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of  some  of  the  technical  rales  applicable  in  * 
the  construction  of  deeds,  it  may  safely  be 
said  that,  upon  the  inquiry  for  the  sense  in 
which  technical  words  are  used,  there  is  no 
such  distinction  as  has  been  supposed  in  some 
of  these  cases.  In  wills  as  well  as  in  deeds 
technical  words  are  presumed  to  have  been 
used  in  their  technical  sense.  Collins  v 
Feather,  52  W.  Va.  107,  43  S.  B.  323,  61  L. 
R.  A.  eeo,  94  Am.  St.  Rep.  912;  Baer  v. 
Forbes,  48  W.  Va.  208,  36  S.  B.  364 ;  Findley 
V.  Findley,  11  Grat.  (Va.)  434;  Bobinson  v. 
Allen,  11  Gratt.  (Va.)  785 ;  2  Mln.  Inst  (4th 
Ed.)  1055:  2  Jar.  Wills,  585.  None  of  the 
technical  rules  pertaining  to  deeds  that  have 
been  relaxed  have  any  application  to  the  as- 
certainment of  the  sense  in  which  words  are 
used,  unless  they  are  defined  with  reference 
to  formal  parts  of  the  deed  in  which  they 
are  used.  In  none  of  the  cases  here  cited 
(lid  the  moaning  of  the  word  "heirs"  depend 
In  any  sense  upon  its  location  In  the  deed. 
Hence  it  was  subject  to  the  same  rule  of 
presumption  that  obtains  in  the  construction 
of  wills. 

That  the  deed  may  purport  to  grant  an  es- 
tate in  pra&senti  does  not  distinguish  it  in 
any  way  from  others  of  its  class.  It  is  the 
usual  form  of  expression,  and,  if  the  gran- 
tors meant  what  they  said  in  the  granting 
clause,  it  does  not  necessarily  effect  a  grant 
in  prsesenti.  The  words  "unto  said  heirs" 
may  make  it  a  grant  in  future.  That  the 
grant  was  made  in  consideration  of  love  and 
afl^ection  has  no  direct  bearing  upon  the  ques- 
tion of  Identity  of  the  grantees.  The  love 
and  affection  may  have  been  for  the  son.  Bx- 
pression  thereof  does  not  indicate  whether 
the  grant  was  to  children  then  in  being  or  to 
them  and  such  as  might  afterwards  come  in- 
to being,  or  the  grandchildren,  in  the  event 
of  the  death  of  some  or  all  of  the  children, 
leaving  issue  surviving  them.  There  must  be 
a  degree  of  certainty  in  a  deed  as  to  vital 
matters  such  as  parties  and  subject-matter. 
The  phrase  "of  the  county  of  Roane,"  etc., 
used  in  description  of  the  parties,  may  apply 
to  C.  C.  Hickel  as  well  as  to  his  heirs.  Gram- 
matically it  qualifies  "Hickel."  Moreover,  it 
is  a  merely  formal  expression,  having  no 
special  significance.  Nor  do  the  facts  that  at 
the  date  of  the  deed  Hickel  resided  on  the 
land,  had  two  children,  and  was  dissipated 
and  neglectful  of  his  family  tend  to  relieve 
the  deed  of  its  uncertainty.  Impossibility  of 
determination  of  the  question  whether  the 
children  living  at  the  date  of  the  deed,  or 
they  and  the  four  afterward  bom,  were  the 
intended  grantees,  is  of  itself  sufilcient  to 
condemn  and  invalidate  the  deed  on  the 
ground  of  uncertainty.  It  is  uncertain  both 
as  to  who  were  to  take  under  it  and  when 
they  were  to  take. 

Our  conclusion  is  that  the  deed  is  void, 
and  that  the  trial  court  erred  in  Its  refusal  of 
a  peremptory  instruction  to  find  for  the  de- 
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'fendants,  in  giving  a  virtually  peremptory  In- 
struction to  find  for  two  of  the  plaintiffs, 
and  in  overruling  the  motion  to  set  aside  the 
verdict. 

The  Judgment  will  be  reversed,  the  verdict 
set  aside,  and  the  case  remanded. 


(90  W.  Va.  307) 

STATE  V.  PARSONS.    (No.  4379.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  14,  1922.) 

(Syllabus  by  the  Court.) 

1.  Criminal  law  C=»798!/2— An  Instruction  pre- 
scribing limit  of  Jury's  findings,  naming  pos- 
sible verdicts,  held  not  error. 

In  a  trial  od  an  indictment  for  grand  lar- 
ceny, an  instruction  prescribing  the  latitude 
the  jury  has,  as  to  findings  under  it,  naming  the 
possible  verdicts,  without  indication  of  any  par- 
ticular verdict  as  the  proper  one  to  be  re- 
turned, and  without  statement  of  the  requi- 
sites of  any  particular  finding,  may  properly 
be  given. 

2.  Criminal  law  ^=:»806(3)— Where  Instruc- 
tions  on  grand  and  petit  larceny  Included  be- 
lief beyond  a  reasonable  tfonbt,  an  Instmctlon 
following  on  acquittal  need  not  include  such 
requirement. 

In  an  instruction  consisting  of  three  para* 
graphs,  respectively  stating  the  requisites  of 
conviction  of  grand  larceny  and  petit  larceny, 
including  in  each  case  belief  of  guilt  beyond 
reasonable  doubt,  and  acquittal,  it  is  not  nec- 
essary to  insert  the  requirement  of  such  belief 
in  the  third  paragraph. 

3.  Criminal  law  «=»785 (3)— Instructions  on 
Jury's  province  as  to  oredibliity  of  witnesses, 
not  according  arbitrary  power,  are  unobjeo- 
tlonable. 

Instructions  on  the  subiect  of  the  jury's 
province  respecting  the  credibility  of  witness^ 
es,  which  state  in  the  usual  form  the  elements 
that  may  be  considered  as  bearing  upon  it,  and 
do  not  accord  to  the  jury  any  arbitrary  power 
respecting  the  subject,  are  unobjectionable,  and 
may  properly  be  given. 

4.  Criminal  law  <@=» 1 056 (I)— Rulings  on  in- 
structions, not  excepted  to,  are  not  proper 
grounds  of  complaint,  but,  If  a  new  trial  Is 
awarded,  they  may  be  considered. 

Rulings  on  instructions,  not  excepted  to, 
are  not  proper  ground  of  complaint  in  the  ap- 
pellate court;  but,  if  a  new  trial  is  awarded 
by  it  for  errors  in  other  rulings,  the  propriety 
of  such  instructions  may  be  considered,  and 
their  status  defined  for  the  purposes  of  a  new 
trial.  » 

5.  Criminal  law  ^==9823(9)— Instruction  plao- 
Ing  burden  on  defendant  to  prove  alibi  held 
error. 

In  a  trial  on  an  Indictment  for  larceny,  in 
which  the  accused  sets  up  and  relies  upon  an 
alibi,  by  way  of  defense,  it  is  reversible  error 
to  give  an  instruction  saying,  '^he  burden  rests 
upon  the  state  to  make  out  its  case  against 
the  accused  to  the  exclusion  of  a  reasonable 


doubt,  but  where  the  accused  relies  upon  or 
attempts  to  prove  an  alibi  in  his  defense,  the 
burden  of  proving  the  said  aUbi  rests  upon 
him,"  even  though  another  instruction  is  given, 
telling  the  jury  the  state,  to  prevail,  must  prove 
to  their  satisfaction  beyond  a  reasonable  doubt, 
the  guilt  of  the  accused,  and  that  they  should 
acquit  him,  in  the  event  of  its  failure  to  do  so. 

6.  Criminal  law  <S=s>833— Refusing  requested  In- 
structions, and  giving  one  covering  >  subject- 
matter  in  more  general  terms,  should  not 
be  resorted  to. 

Though  it  may  not  be  reversible  error  to 
refuse  an  instruction  properly  drawn  and  ap- 
propriate in  all  respects,  and  give  another  cov- 
ering its  subject-matter  in  more  general  terms, 
as  a  matter  of  practice,  it  is  restrictive  of  the 
liberty  of  action  the  law  accords  to  a  litigant, 
and  should  not  be  resorted  to. 

7.  Criminal  law  ^=s>778 (4)— Instruction  re- 
quiring reconciling  of  evidence  with  aooased's 
Innooence,  If  possible,  held  properly  refused. 

It  is  not  error  to  refuse  an  instruction  in 
a  criminal  case,  which,  if  given,  would  tell  the 
jury  they  should  reconcile  tl^e  evidence  with 
the  innocence  of  the  accused,  if  they  can,  since 
such  an  instruction  would  tend  to  mislead  them. 

8.  Criminal  law  C=»382— Exclusion  of  merely 
relevant  and  unimportant  facts,  which  are 
Immaterial,  Is  not  error. 

It  is  not  reversible  error  in  a  trial  to  ex- 
clude evidence  of  merely  relevant  and  unim- 
portant facts,  if  they  are  immaterial. 

9.  Criminal  law  ^=a^l  153(3,  4)— Discretionary 
powers  of  trial  court  as  to  order  of  evidence 
and  to  repetition  of  statements  recognized, 
and  not  disturbed. 

The  appellate  court  recognizes  discretion- 
ary power  in  the  trial  court,  as  to  the  order  of 
introduction  of  evidence,  and  repetition  of 
statements,  and  will  not  disturb  the  exercise 
thereof. 

Error  to  Circuit  Court,  Wood  County. 

Edgar  Parsons  was  convicted  of  the  larceny 
of  an  automobile,  and  he  brings  error.  Judg- 
ment reversed,  verdict  set  aside,  and  cause 
remanded  for  new  trial. 

Reese  Blizzard,  John  F.  Laird,  and  C.  M. 
Hanna,  all  of  Parkersburg,  for  plaintiff  In 
error. 

E.  T.  England,  Atty.  Gen.,  R.  A.  Blessing, 
Asst.  Atty.  Gen.,  and  C.  N.  Matheny,  Pros. 
Atty.,  and  Robert  McDougle,  Asst.  Pros. 
Atty.,  both  of  Parkersburg,  for  the  State. 

POFFENBAROER,  P.  Convicted  of  the 
larceny  of  an  automobile  and  sentenced  to 
three  years  imprisonment  in  the  penit^i- 
tiary,  the  plaintiff  in  error  seeks  a  new  trial. 

The  two  principal  questions  raised  in  the 
trial  were  the  identity  of  the  accused  as  the 
man  who  took  the  car,  affirmed  by  the  testi- 
mony of  the  prosecuting  witness,  and  an  ali- 
bi asserted  by  the  accused  and  several' other 
witnesses,  in  their  testimony.  While  the 
prosecuting  witness  was  calling  on  a  young 
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lady,  and  his  car  standing  in  Twenty-Fourth 
street,  of  the  city  of  Parltersbnrg,  tn  front 
of  the  house,  some  persons  stopped  another 
car  in  front  of  it,  connected  the  two  cars 
with  a  rope,  and  started  to  drive  away ;  the 
front  car  pulling  the  other.  Lyons,  the  own- 
er of  the  stolen  car,  hearing  the  other  car 
stop,  came  to  the  window,  saw  what  was 
transpiring,  gave  chase,  Jumped  on  the  run- 
ning board  of  his  car,  and  engaged  in  fistic 
combat  with  the  man  he  found  in  it  He 
swears  that,  in  further  transactions  with  the 
man  on  that  occasion,  resulting  in  his  re- 
caption of  the  car,  and  escape  of  the  thief, 
he  obtained  a  perfect  view  of  the  man,  and 
had  known  him  for  several  years.  His  testi- 
mony on  the  question  of  identity  of  the  ac- 
cused is  direct,  positive,  emphatic,  and 
grounded  upon  definite  statements  of  fact, 
which,  if  true,  leave  no  room  for  doubt  as 
to  his  opportunity  to  know  whereof  he  spoke. 
As  to  bis  presence  at  her  home,  the  removal 
of  the  car,  discovery,  and  recaption  of  it, 
the  young  lady  corroborates  him.  Two  city 
ofllcers  filay  he  reported  the  incident  prompt- 
ly, and  brought  to  police  headquarters  a 
piece  of  rope  with  which  he  said  the  thieves 
had  been  pulling  his  car. 

On  the  other  hand,  the  accused  positively 
denies,  on  his  part,  all  connection  with  the 
car,  knowledge  of  Its  having  been  stolen  or 
molested,  and  his  presence  on  the  street  In 
which  it  is  alleged  to  have  been  taken.  He 
and  his  brother  both  swear  emphatically 
that,  at  about  the  time  of  the  theft,  they 
were  either  at  the  home  of  two  ladles  on  an- 
other street  some  distance  away,  on  their 
way  home  by  a  route  that  did  not  include 
the  street  on  which  the  car  was  stolen,  or  at 
the  home  of  themselves  and  their  parents. 
Lyons  and  the  girl  he  was  calling  on  say  the 
car  was  taken  "right  around  midnight"  of 
Saturday,  January  9,  1921.  The  accused,  his 
brother,  Mrs.  Hopkins,  and  Marie  Hopkins, 
all  say  the  two  brothers  left  the  Hopkins 
residence  just  about  midnight.  The  brothers 
swear  that,  on  leaving  the  Hopkins  residence, 
they  drove  to  their  home,  in  a  Dodge  Bros, 
car  belonging  to  the  brother  of  the  accused, 
meeting  Earl  Wolfe,  on  Murdock  avenue,  in 
his  car.  in  company  with  Harry  Smith  and 
Harry  Felger.  After  putting  their  car  in  a 
garage,  they  joined  Wolfe  and  his  friends, 
and  rode  a  block  or  two  towards  home  in  his 
car.  In  this  they  are  corroborated  by  Wolfe 
and  Smith,  and  they  are  all  in  substantial 
agreement  as  to  the  time  at  which  the  Par- 
sons boys  went  home.  Further  confirmation 
of  their  evidence,  as  to  the  time  of  their  ar- 
rival, is  found  in  the  testimony  of  their 
mother. 

There  is  a  discrepancy  in  the  testimony, 
as  to  the  circumstances  of  their  visit  to  the 
Hopkins  residence.  Edgar  said  he  went 
there  by  street  car,  and  arrived  about  8 
o'clock.  Mrs.  Hopkins  and  Marie  said  he 
came  alone,  and  arrived  at  about  that  hour. 
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AU  three  swear  Ernest  Parson?,  his  brother, 
came  in  his  car  at  about  10  o'clock.  But 
he^  agreeing  with  them  as  to  the  time  of  his 
arrival,  swore  ESdgar  and  the  two  Hopkins 
girls  came  with  him,  in  his  car.  In  rebuttal, 
Daugherty,  a  constable,  testified  that  he  had 
seen  both  boys  in  an  Overland  car  at  East 
street,  and  at  Twenty-Fifth  street  and  Dud- 
ley road,  at  times  and  under  circumstances 
that  do  not  harmonize  with  their  testimony. 
He  also  swore  the  machine  carried  an  Ohio 
license,  giving  its  number,  39727.  They  con- 
tradicted him,  saying  their  car  was  a  Dodge, 
and  carried  a  West  Virginia  license,  the 
number  of  which,  for  1920,  was  48,982.  They 
were  not  able  to  say  whether  they  had  then 
put  on  the  1921  number. 

[1]  For  the  most  part,  the  complaints  go 
to  tho  giving  and  refusal  of  instructions,  and 
we  are  of  the  opinion  that  some  of  them  are 
well  founded.  No  error  is  perceived  in  the 
giving  of  state's  instruction  No.  1,  merely 
designating  the  latitude  the  jury  had  as  to 
findings  under  the  indictment  saying  it  was 
possible  to  return  any  one  of  three  verdicts 
and  naming  them.  It  contained  no  Indica- 
tion of  any  particular  verdict  they  could  or 
should  find,  and  did  not  state  the  requisites 
of  any  of  the  verdicts  named.  Instructions 
of  that  kind  have  been  expressly  approved. 
State  V.  Prater,  52  W.  Va.  132,  43  S.  E.  230: 
State  V.  I/Utz,  88  W.  Va.  502,  107  S.  B.  187. 

[2]  The  complaint  of  state's  instruction 
No.  2,  telling  the  Jury  they  could  not  con- 
vict of  grand  larceny,  nor  of  petit  larceny, 
unless  they  should  believe  beyond  reasonable 
doubt  that  the  accused  stole  the  automobile, 
and  that,  In  the  first  case,  it  was  of  the  val- 
ue of  more  than  $20,  and,  in  the  other,  less 
than  $20,  and  that,  if  they  were  not  con- 
vinced that  he  stole  it,  they  should  return  a 
verdict  of  not  guilty,  is  that  it  failed  to  an- 
nex the  phrase,  "beyond  reasonable  doubt," 
to  the  word  •'convinced."  That  phrase  hav- 
ing been  inserted  in  the  paragraphs  stating 
the  requisites  of  conviction  of  the  only  of- 
fenses charged,  inclusion  thereof  in  the  last 
paragraph  would  have  been  mere  repetition. 
Besides,  that  paragraph  i)ertained  to  acquit- 
tal, of  which  belief  beyond  reasonable  doubt 
Is  not  an  element.  The  only  inaccuracy  ob- 
served in  the  instruction  is  its  assumption 
that  a  value  of  more  than  $20  is  a  requisite 
of'  grand  larceny,  and  that  is  corrected  in 
state's  instruction  No.  3,  In  which  no  error 
is  perceived.  Of  Instruction  No.  4,  given  for 
the  state,  no  specific  complaint  is  made,  and 
no  fault  is  found  in  it. 

[8]  Condemnation  of  state's  instructions 
Nos.  7  and  8,  stating  the  Jury's  recognized 
province  respecting  the  credibility  of  wit- 
nesses and  confiict  in  oral  evidence,  is  sought 
in  the  observations  made  in  State  v.  McCaus- 
land,  82  W.  Va.  525,  96  S.  E.  938.  Neither 
of  them  gave  the  Jury  any  authority  to  act 
arbitrarily,  respecting  the  evidence  of  any 
witness.    The  yioe  of  the  instruction  disap- 
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proved  in  State  ▼.  McGansland  was  carefully 
avoided  In  both.  In  No.  7  the  jury  were  ex- 
plicitly told  to  give  to  the  evidence  of  every 
witness  such  credit  as  they  believed  it  to  be 
entitled  to,  and,  in  No.  8,  they  were  advised 
of  their  right  to  determine  which  witnesses 
were  "more  worthy  of  credit  and  to  give 
credit  accordingly." 

[4]  Though  no  exceptions  to  the  giving  of 
8tate*8  instructions  Nos.  2  and  7  seem  to  have 
been  taken,  we  pass  upon  them  in  view  of 
the  award  of  a  new  trial.  They  could  not  be 
considered  here  as  ground  for  setting  aside 
the  verdict.  Awarding  a  new  trial  for  er- 
rors in  other  rulings,  and  seeing  them  in  the 
record,  we  can  pass  upon  the  question  of 
their  appropriateness,  for  the  purposes  of  a 
new  trial. 

[6]  We  are  unable,  however,  to  approve 
the  action  of  the  court  in  giving  state's  in- 
struction  No.  5,  reading  as  follows: 

**The  court  instructs  the  jury  that  the  bur- 
den rests  upon  the  state  to  make  out  its  case 
against  the  accused  to  the  exclusion  of  a  rea- 
sonable doubt;  but,  where  the  accused  relies 
upon  or  attempts  to  prove  an  alibi  in  his  de- 
fense, the  burden  rests  upon  him." 

The  court  evidently  deemed  it  to  have  been 
modified  or  explained  by  Instruction  A,  tell- 
ing the  jury  that,  before  they  could  convict, 
the  state  must  have  proved  to  their  satisfac- 
tion beyond  a  reasonable  doubt  the  prisoner's 
guilt  of  the  offense  charged,  and  that  they 
should  acquit  him,  if  the  state  failed  to 
make  out  such  a  case  in  the  evidence.  Both 
seem  to  have  been  given  in  reliance  upon 
Thompson  v.  Cora.,  as.  reported  in  88  Va.  45, 
13  S.  E.  304,  in  which  two  similar  instruc- 
tions were  approved.  But  instruction  A  does 
not  follow  the  language  of  the  supposed 
qualifying  instruction  In  Thompson's  Case, 
which  required  the  commonwealth  to  "prove 
everything  essential  to  the  establishment  of 
the  charge  in  the  indictment."  That  includ- 
ed the  presence  of  the  accused  at  the  time 
and  place  of  the  larceny.  But  we  are  not  pre- 
pared to  say  the  ruling  would  meet  with  our 
approval,  if  instruction  A  had  strictly  fol- 
lowed the  one  in  Thompson's  Case.  The  dis- 
junctive "but,"  used  in  instruction  No.  5,  im- 
ports- an  exception  to  the  general  rule  re- 
quiring proof  of  guilt  beyond  reasonable 
doubt,  and  duty  on  the  part  of  the  accused 
to  establish  his  alibi  beyond  reasonable 
doubt,  and  the  other  instruction  could  well 
be  taken  by  the  jury  as  being  subject  to  the 
same  exception,  for  it  is  substantially  a  repe- 
tition of  the  first  part  of  No.  5.  There  is  no 
such  exception,  and  the  burden  of  proof  and 
degree  of  proof  necessary  to  conviction  ought 
not  to  be  confused  in  an  instruction  in  such 
manner  as  to  indicate  its  existence.  While 
the  accused  carries  the  burden  of  proof  of 
an  alibi,  his  evidence  in  support  thereof  re- 
quires an  acquittal,  if  it  creates  a  reasonable 
doubt  in  the  minds  of  the  jury  of  his  pres- 
ence  at    the    time   and    place    of    the    of- 


fense. State  T.  Lowery,  42  W.  Ya.  205,  24 
S.  E.  561.  This  plain  and  simple  statement 
of  the  law  should  be  given  to  the  jury,  in 
any  instruction  stating  together  the  law  of 
reasonable  doubt  and  the  burden  of  proof 
of  an  alibL  Notwithstanding  the  giving  of 
Instmctlon  A  in  connection  with  it,  instruct 
tion  No.  5  was  so  vncertain  and  indefinite 
that  the  jury  may  have  been*  misled  by  lU 
to  the  prejudice  of  the  accused. 

[8]  It  is  unnecessary  to  determine  wheth- 
er the  refusal  of  instruction  No.  1,  requested 
by  the  accused,  and  having  the  same  subject- 
matter  as  instruction  A,  but  so  drawn  as  to 
require  proof  by  the  state,  beyond  reasonable 
doubt,  of  all  of  the  material  allegations  of 
the  indictment,  was  an  erroneous  ruling,  or, 
if  so,  whether  it  would  be  ground  for  a  new 
trial.  On  the  new  trial,  it  should  be  given. 
It  correctly  states  the  law,  and  it  is  some- 
what broader  in  its  scope  than  instruction 
A.  A  disconnected  and  meaningles«s  phrase, 
evidently  inserted  In  it  by  accident,  can  be 
ignored  as  being  surplusage.  If  left  in,  it 
cannot  mislead;  but  it  should  be  eliminated 
on  the  giving  of  the  instruction  in  the  new 
trial. 

[71  Instruction  No.  2,  requested  by  the  ac- 
cused, and  making  it  the  duty  of  the  jury  to 
reconcile  the  evidence  with  his  innocence,  if 
possible,  was  properly  refused.  It  was  cal- 
culated to  mislead  the  jury.  Barker  v.  Com., 
90  Va.  820,  20  S.  B.  776. 

[8]  There  was  manifest  discretion  in  the 
trial  court,  to  permit  the  prosecuting  wit- 
ness to  answer  an  emphatic  question  requir- 
iuj;  him  ro  say  who  had  taken  his  car.  An 
answer  to  the  question  may  have  been 
deemed  necessary  to  clearness  of  the  wit- 
ness' testimony.  Whether  he  was  preimring 
to  go  home  when  he  noticed  molestation  of 
his  car  was  clearly  immaterial;  wherefore 
it  was  not  a  proper  subject  of  cross-examina- 
tion. 

[9]  There  was  no  prejudicial  error,  if  any 
at  all,  in  the  elimination  of  the  answer  of 
the  accused  to  a  clearly  leading  question  as 
to  the  time  at  which  he  went  to  bed,  and 
whether  he  remained  there  all  night,  nor  in 
tho  rullni?  out  of  a  question  as  to  the  time 
at  which  he  went  to  bed.  He  had  already 
stated  that  he  remained  at  home  after  his  ar- 
lival  there,  and  his  mother  and  brother  were 
permitted  to  testify  that  he  had  gone  to  bed 
and  remained  there.  As  he  was  permitted  to 
say  he  had  not  been  out  of  Parke rsburg  for 
more  than  a  year,  a  period  covering  the  al- 
leged theft  and  his  arrest,  the  error,  if  any, 
in  the  rejection  of  the  previous  question  seek- 
ing the  same  information,  was  not  prejudi- 
cial. To  whom  the  witness  Daugherty  first 
stated  he  had  seen  the  Parsons  boys  at  two 
different  places,  on  the  night  of  the  alleged 
theft,  was  immaterial;  wherefore  the  court 
properly  rejected  a  question  designed  to  elic- 
it such  information. 

For  the  error  in  the  giving  of  state's  in- 
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versed, tlie  verdict  set  aside,  and  tbe  case 
remanded  for  a  new  triat 
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HUMPHREYS  V.  COUNTY  COURT  OP  MON- 
ROE COUNTY.  (No.  4528.) 

(Supreme  Court  of  Appeals  of  West  Yir^la. 

Feb.  14,  1922.) 

fSyllahus  by  ihe  Court.) 

1.  Taxation  ^=>493(1)— QuestloiKof  taxability 
of  property,  whether  pertaining  to  oharaoter 
or  ownership.  Is  a  Jndlolal  one  subject  to  re- 
view. 

The  question  of  taxability  ofl  property, 
whether  pertaining  to  its  character  or  to  the 
ownership  thereof,  is  a  judicial  one,  as  to 
which  the  finding  and  determination  of  the 
taxing  authorities  may  be  judicially  reviewed 
and  corrected,  if  erroneous. 

2.  Taxation  ^=s>493( I)— County  oourt  may  cor* 
rect  any  assessment  error  other  than  of 
valuation. 

By  virtue  of  section  132a,  c.  29  (sec.  1018) 
Code,  a  county  court  may  correct  any  error  in 
an  assessment  of  property  for  taxation,  other 
than  one  of  valuation. 

3.  Taxation  «=»493(i]r— County  eonrts  act  Ju- 
dicially in  passing  on  application  for  exon- 
eration from  taxes  on  ground  of  nonowner- 
shlp. 

In  passing  upon  an  application  for  exon- 
eration from  taxes  charged  against  the  ap- 
plicant, upon  the  ground  that  he  did  not  own 
the  property  in  respect  of  which  such  charge 
was  made,  and  was  not  liable  for  taxes  as  to  it, 
a  county  court  acts  Judicially. 

4.  Taxation  ^=»496( I)— Circuit  court  may  re- 
view county  court's  aotlon  on  application -for 
exoneration  from  taxation. 

No  express  remedy  having  been  provided  for 
review  of  its  action  in  such  case,  the  circuit 
court  has  jurisdiction  to  review  the  same  by  the 
writ"  of  certiorari. 

5.  Taxation  ^=s>496(l2)— Circuit  court  may  en- 
tor  such  Judgment  as  county  oourt  ahould 
have  entered  upon  review  of  its  aotlon  upon 
aiiplloation   for   exonoratioa   from   taxation. 

In  such  case,  the  circuit  court  has  Juris- 
diction and  power,  by  virtue  of  section  3,  c 
110  (sec  4520),  Code,  to  hear  and  determine' 
tbe  matter  in  controversy,  upon  the  record 
made  in  the  county  court,  and  enter  such  Judg- 
ment as  the  county  court  should  have  entered. 

6.  Taxation  «=»496(I2)— Supreme  Court  of 
Appeals  may  enter  such  Judgment  as  the  cir- 
cuit court  should  have  entered  upon  error 
to  the  county  court  to  review  decision  on  ap- 
plicaitlon  for  exoneration   from   taxes. 

To  the  Judgment  of  a  circuit  court  in  such 
case,  a  writ  of  error  lies  from  the  Supreme 
Court  of  A))peals,  and,  upon  it,  such  judgment 
may  be  reversed,  if  erroneous,  and  such  judg- 
ment rendered  as  the  circuit  court  should  have 
entered. 


7.  Taxation  ^s»84— Tax  may  not  be  assessed 
to  estate  upon  property  distributed  on  theory 
of  wrongful  distribution,  giving  decedent  right 
to  recover. 

If  an  administrator  applying  for  exonera- 
tion from  taxes  charged  against  his  intestate,  in 
respect  of  a  large  sum  of  "money"  assessed  to 
her,  proves,  upon  his  application,  that  she  had 
been  possessed  of  such  money,  before  the  years 
for  which  such  taxes  were  charged,  but  had 
caused  the  same  to  be  distributed  among  her 
children  prior  to  such  year,  the  exoneration 
cannot  be  refused  upon  evidence  tending  to 
show  an  unauthorized  distribution  by  one  of  the 
children  to  himself  and  the  others,  and  the 
theory  that  the  decedent  had  rights  of  action 
against  them  to  recover  it,  in  the  year  of  the 
assessment. 

8.  Taxation  ^=>84— Decedent's  right  of  action 
held  neither  "money"  nor  "credit"  within  tax 
statuts. 

Such  a  right  of  action  would  be  neither 
"money"  nor  a  "credit"  within  the  meaning  of 
sections  61  and  62.  c.  29  (sees.  945,  946),  Code. 

lEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Credit: 
Money.  ] 

9.  Witnesses  ^=::>l7i-— Children  of  deceased 
mother  are  competent  to  testify  upon  her 
administrator's  action  for  exoneration  from 
taxes  upon  money  distributed  to  them. 

Children  of  a  deceased  mother,  among  whom 
money  was  distributed  by  her,  before  her 
death,  are  competent  to  testify  upon  an  appli- 
cation to  the  county  court,  by  her  administra- 
tor, for  exoneration  as  to  taxes  charged  against 
her,  upon  such  money,  after  such  distribution 
and  for  years  in  which  it  was  not  in  her  hands, 
but  was  held  and  claimed  by  them,  by  virtue 
of  the  distribution. 

10.  Taxation  «=»3I9(2)— Evidence  held  to  re- 
but and  overthrow  preeumptlon  of  regularity 
of  assessment. 

Unoontradicted  evidence  of  one  of  such 
children  to  such  effect  suflBciently  rebuts  and 
overthrows  every  presumption  of  regularity  and 
correctness  in  the  assessment  complained  of. 

11.  Taxation  ^=9496(l2)^Where  record  does 
not  contain  sufficient  data  upon  error  to  cir- 
cuit court  to  review  its  affirmance  of  county 
court  Judgment,  to  warrant  complete  and 
flnaj  order  the  matter  may  be  remanded. 

Upon  reversal  in  this  court  of  a  judgment 
of  a  circuit  court,  affirming  a  Judgment  of  a 
county  court,  refusing  exoneration  under  such 
circumstances,  in  a  case  in  which  the  record 
does  not  disclose  all  the  data  necessary  to  a 
complete  and  final  order,  the  right  of  exoner- 
ation will  be  adjudged,  and  the  case  remanded 
to  the  circuit  court,  with  direction  to  remand  it 
to  the  county  court  for  execution  of  the  judg- 
ment of  this  court. 

Error  to  Circuit  Court,   Monroe  (bounty. 

Certiorari  by  L.  W.  Humphreys,  adminis- 
trator of  tbe  estate  of  Eliza  Humphreys,  de- 
ceased, to  the  county  court  of  Monroe  Coun- 
ty, to  review  refusal  to  exonerate  the  estate 
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from  taxation  on  certain  monesrs.  Action  of 
county  court  aflirmed,  and  the  administrator 
brings  error.  Judgment  of  the  circuit  and 
county  courts  reversed,  and  order  entered 
to  have  the  estate  exonerated  from  pasonent 
of  taxes  on  the  sum  of  $50,000,  and  remand- 
ing the  cause  to  the  circuit  court,  with  direc- 
tions to  remand  to  county  court  for  entry  of 
proper  order  of  exoneration. 

John  L.  Howan,  of  Charleston,  and  Thomas 
N.  Read,  of  Hinton,  for  plaintiff  in  error. 

R.  L.  Clark,  of  Union,  for  defendant  in  er- 
ror. 

POFFENBARGER,  P.  The  defendant  in 
this  writ  of  error  to  a  judgment  of  the  cir- 
cuit court  of  Monroe  county,  affirming  the  ac- 
tion of  the  county  court  of  that  county,  in 
its  refusal  to  exonerate  tl^e  estate  of  Eliza 
Humphreys,  deceased,  from  taxation  on  the 
sum  of  $50,000  in  money,  for  the  years  1919 
and  1920,  upon  the  ground  that  she,  living 
in  those  years,  did  not  own  said  sum  of 
money,  reljes  only  upon  the  correctness  of 
the  Judgment  and  finding  complained  of. 
It  makes  no  denial  of  either  the  jurisdiction 
of  this  court  or  of  the  circuit  court,  but  the 
plaintiff  has  submitted  argument  in  support 
of  the  Jurisdiction  of  both.  Notwithstanding 
the  agreement  thus  evidenced,  it  is  deemed 
advisable  to  ascertain  whether  such  jurisdic- 
tion is  well  founded. 

[1,31  The  circuit  court  reviewed  the  ac- 
tion of  the  county  court,  upon  a  writ  of  cer- 
tiorari, under  the  impression  that  the  ques- 
tion raised  in  the  latter  court  was  Judicial 
and  subject  to  review,  and  that  the  Legisla- 
ture had  prescribed  no  appellate  procedure 
in  such  cases.  Right  of  Judicial  review  of 
the  action  of  the  county  court  or  other  tax- 
ing tribunal,  on  the  question  of  taxability  of 
property  In  respect  of  which  a  citizen  is  tax- 
ed, is  put  beyond  question  by  our  decisions. 
Copp  V.  State,  69  W.  Va.  439,  71  S.  E.  580, 
35  L.  R.  A.  (N.  S.)  669;  Bank  of  Bramwell 
V.  County  Court,  36  W.  Va.  341,  15  S.  B.  78; 
Charleston  &  Southside  Bridge  Co.  v.  Coun- 
ty Court,  41  W.  Va.  658,  24  S.  E.  1002 ;  State 
V.  South  Penn  Oil  Co.,  42  W.  Va.  80,  24  S.  E. 
688;  Clark  v.  County  Court,  55  W.  Va.  278, 
47  S.  E.  162. 

[2]  Right  of  the  citizen  to  apply  to  the 
county  court  for  an  exoneration  from  taxes 
assessed  upon  nontaxable  property,  or  as- 
sessed against  him,  upon  property  he  does 
not  own,  is  expressly  conferred  by  section 
132a,  c.  29  (sec.  1018),  Code.  It  cannot  ex- 
onerate upon  the  ground  of  excessive  valua- 
tion of  taxable  property,  but  it  may  correct 
any  error  in  an  assessment,  other  than  one  of 
valuation.  Neither  that  section  nor  any  oth- 
er statute  expressly  gives  a  right  of  appeal 
to  the  circuit  court. 

[4]  Being  a  court  of  general  jurisdiction 
and  superior  in  character  and  status,  the 
circuit  court  has  power  to  review  Judicial 
proceedings  of  the  county  court  and  correct 


errors  therein^  by  writ  of  certiorari.  In  the 
absence  of  any  provision  for  such  review  and 
correction  in  any  other  manner.  Dryden  y. 
Swlnbum,  15  W.  Va.  255;  Welch  ▼.  County 
Court,  29  W.  Va.  63, 1  S.  B.  337;  Poe  v.  Ma- 
chine Works,  24  W.  Va.  517;  Beasley  v. 
Beckl^,  28  W.  Va.  81;  Meeks  y.  Windon,  10 
W.  Va.    180. 

T5,  6]  Jurisdiction  in  this  court,  to  reyiew 
the  Judgments  of  circuit  courts  in  such  cases, 
by  writ  of  error,  is  well  established.  Copp 
V.  State,  69  W.  Va.  439,  71  S.  E.  580,  35  L.  B. 
A.  (N.  S.)  669;  Charleston  &  Southside  Bridge 
Co.  V.  County  Court,  41  W.  Va.  658,  24  S. 
E.  1002;  Hannis  Distilling  Co.  v.  County 
Court,  69  W.  Va.  426,  71  S.  E.  576.  Under 
the  provisions  of  section  8,  c.  110  (sec.  4520), 
Code,  the  circuit  court,  upon  certiorari,  can 
"determine  all  questions  arising  on  the  law 
and  evidence,  and  render  such  judgment  or 
make  such  order  upon  the  whole  matter,  as 
law  and  Justice  may  require.'*  And  upon  a 
writ  of  error,  this  court  can  render  such 
Judgment  as  the  circuit  court  should  have  en- 
tered. 

A  bill  of  exceptions  to  the  rulings  of  the 
county  court,  against  the  applicant,  taken  by 
him.  discloses  that  Mrs.  Eliza  Humphreys, 
residing  in  Monroe  county,  W.  Va.,  in  1917, 
inherited  from  her  brother,  dying  in  the 
state  of  Georgia,  some  real  estate  in  Monroe 
county  and  in  Georgia,  and  also  $50,000  in 
money.  On  June  29,  1917,  she  executed  a 
power  of  attorney  to  her  -son,  W.  J.  Hum- 
phreys, authorizing  him  "to  convey  real  es- 
tate, personal  property  or  any  and  all  rights 
therein,'*  as  fully  and  completely  as  she  her- 
self could  dispose  of  her  property.  He  was 
introduced  as  a  witness,  and  testified  that, 
under  the  authority  so  conferred,  he  distrib- 
uted the  whole  of  said  $50,000  in  the  months 
of  August  and  October,  1917,  among  himself, 
his  brqther,  L.  W.  Humphreys,  and  his  sis- 
ter, Mrs.  I.  R.  La  Sage,  by  checks  drawn  on 
the  bank  in  which  it  was  deposited,  at  Au- 
gusta, Ga.  For  the  shares  of  the  brother 
and  sister,  he  drew  checks  payable  to  them, 
and,  for  his  share,  he  made  the  checks  pay- 
able to  his  brother,  who  placed  the  amounts 
thereof  to  his  credit  The  checks  for  all  the 
payments  so  made,  with  proper  indorsements 
thereon,  were  exhibited  and  filed  with  his 
testimony.  In  addition  to  the  evidence  of 
this  witness  affidavits  of  his  brother  and  sis- 
ter, showing  distribution  of  the  fund,  were 
tendered.  It  was  further  shown  by  the  wit- 
ness W.  J.  Humphreys  that  his  mother,  hav- 
ing been  charged  with  said  sum  of  $50,000 
on  the  personal  property  book  for  the  year 
1918,  had  herself  procured  from  the  county 
court  an  exoneration  as  to  said  sum,  upon 
showing  she  did  not  own  or  possess  the  mon- 
ey. Upon  a  motion  made  by  the  attorneys 
representing  the  county,  all  of  this  eyidence 
was  rejected  and  the  exoneration  refused. 
To  these  rulings  the  applicant  excepted  and 
took  his  bill  of  exceptions,  as  ha^  been  stated. 
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Timeliness  of  tbe  application  made  to  the 
county  court  seems  not  to  be  questioned. 
For  the  year  1919  the  fund  was  not  charged 
to  Mrs.  Humphreys.  But  In  1920  she  was 
charged  with  it  for  that  year,  and  she  was 
then  back-taxed  as  to  It  for  the  year  1919. 
The  application  for  exoneration  was  made 
within  one  year  from  the  date  of  the  assess- 
ment made  for  both  years,  in  1920. 

[7]  One  th'eory  of  the  county  court  is  that, 
Inasmuch  as  the  power  of  attorney  was  gen- 
eral in  its  terms  and  did  not  expressdy  au- 
thorize distribution  of  the  fund,  nor  name 
the  distributees,  the  distribution  was  invalid 
and  the  distributees  liable  to  the  estate, 
wherefore  the  estate  had  choses  In  action 
against  the  two  sons  and  daughter,  amount- 
ing in  the  aggregate  to  $50,000.  W.  J.  Hum- 
phreys, however,  testified  that  his  mother 
had  verbally  requested  him  to  make  the  dis- 
tribution as  it  was  made,  and  also  that  she 
had  manifested  her  knowledge  of  it  and  sat- 
isfaction with  It  by  her  procurement  of  ex- 
oneration, as  above  stated,  from  taxation  on 
the  money  for  the  year  1918.  As  the  assess- 
ment now  involved  was  made  against  her 
in  1920,  she  must  have  lived  about  two  years, 
at  the  least,  with  knowledge  of  the  dlstrib- 
tlon  and  without  complaint  of  it 

[8]  There  are  (dioses  in  action,  however, 
that  are  clearly  not  taxable.  A  mere  claim 
for  unliquidated  damages  growing  out  of  a 
tort  would  not  fall  within  the  term  "credits" 
as  defined  by  section  62  of  chapter  29  (sec. 
940)  of  the  Code.  It  includes  claims  and  de- 
mands ''owing  upon  bond,  note,  certificate, 
book  account,  or  otherwise."  To  come  with- 
in the  meaning  of  the  term  "owing,"  it  must 
be  evidenced  as  a  debt  in  some  way,  or  ex- 
pressly or  Impliedly  admitted  as  a  debt  due 
or  to  become  due.  A  mere  disputed  and  un- 
acknowledged demand  or  claim  is  not  tax- 
able as  a  credit  It  must  have  been  in  its  in- 
ception, or  be  at  the  time  of  the  assessment, 
a  debt  of  some  kind,  due  or  to  become  due. 
Again,  If  it  were  a  taxable  chose  in  action, 
within  the  meaning  of  the  term  "credit,"  it 
would  not  be  taxable  as  "money,"  and  its 
actual  value,  which  might  be  only  a  small 
fraction  of  $50,000,  would  be  the  basis  of  tax- 
ation. 

[9, 1 0]  Alleged  Incompetency  of  W.  J. 
Humphreys  as  a  witness,  however,  seems  to 
be  the  principal  ground  of  argument,  as  well 
as  of  the  decisions  of  the  county  and  circuit 
courts.  The  affidavits  were  excluded  both 
upon  the  theory  of  Incompetence  of  the  affi- 
ants, they  being  the  distributees,  and  the 
form  of  their  evidence,  but  the  evidence  of 
W.  J.  Humphreys  was  excluded  upon  the 
theory  of  disqualification  only.  If  his  evi- 
dence is  admissible,  it  obvious^  sustains  the 
application,  because  it  is  wholly  uncontradlc- 
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ted.  None  of  the  witnesses  were  disquali- 
fied. This  litigation  is  between  the  estii:te 
and  the  county  court  in  Its  own  right  and  as 
representing  the  state.  The  subject  of  liti- 
gation Is  an  assessment  against  the  estate, 
and  the  witnesses  testified  in  favor  of  the  es- 
tate and  the  decedent,  not  against  her.  They 
and  the  administrator  make  common  cause 
against  the  taxing  authorities  in  favor  of  the 
estate  In  which  they  are  interested,  not 
against  It  Although  the  Interests  of  the 
distributees  against  their  mother's  estate  are 
disclosed  by  their  testimony  an^  are  based 
ui>on  personal  transactions  and  communica- 
tions with  her,  those  interests  are  not  the 
subject  of  this  litigation,  and  their  adver- 
sary in  it  is  not  a  deceased  person.  Their 
testimony  goes  only  to  the  right  of  taxation, 
the  only  subject  of  controversy.  The  deci- 
sion in  this  proceeding  cannot  affect  any  con- 
troversy between  them  and  the  estate,  in  any 
way.  Nor  could  their  testimony  here  be  ad- 
mitted in  litigation  between  them  and  the 
estate.  Such  Interest  as  they  have  In  this 
litigation  does  not  disqualify  them.  Cro- 
thers*  Adm'r  v,  Crothers,  40  W.  Va.  169,  20 
S.  E.  927 ;  Gilmer's  Adm*r  v.  Baker's  Adm'r, 
24  W.  Va.  72.  As  the  evidence  of  W.  J. 
Humphreys  is  admissible  aiid  fully  proves  the 
applicant's  case.  It  is  unnecessary  to  inquire 
whether  the  affidavits  of  the  other  distrib- 
utees were  admissible. 

[11]  Nor  is  there  any  occasion  to  say 
whether  the  circuit  court  had  Jurisdiction 
t6  try  the  case  de  novo,  and  admit  evidence 
in  addition  to  that  upon  which  the  county 
court  acted.  After  having  gone  outside  of 
the  record,  upon  the  issue,  it  discarded  the 
additional  evidence  taken,  and  affirmed  the 
Judgment  upon  the  record  as  certified  by  the 
county  court. 

The  presumption  In  favor  of  correctness 
and  regularity  of  the  assessment  was  clearly 
and  fully  rebutted  and  overthrown  by  the 
admissible*  evidence,  to  which  reference  has 
been  made. 

For  the  reasons  stated,  the  Judgments  of 
the  circuit  court  and  the  county  court  are 
clearly  erroneous,  and  will  have  to  be  re- 
versed. An  order  will  be  entered  here,  re- 
versing them,  adjudicating  the  right  of  the 
applicant  to  have  the  estate  of  his  intestate 
exonerated  from  payment  of  taxes  on  said 
sum  of  $50,000,  and  remanding  this  case  to 
the'  circuit  court  of  Monroe  county,  with 
direction  to  that  court  to  remand  it  to  the 
county  court  of  Monroe  county,  for  entry 
of  a  proper  order  of  exoneration,  in  execu- 
tion of  the  Judgment  rendered  here,  since  the 
record  on  which  the  case  was  heard  in  the 
circuit  court  and  here  does  not  disclose  the 
data  essential  to  some  parts  of  the  final 
order. 
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NORFOLK  &  W.  RY.  CO.  v.  PUBLIC  SERV- 
ICE COMMISSION.     (No.  4507.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  14,  1922.) 

(Syllabus  hy  the  Court,) 

1.  Carriers  <&=> 1 2(1)— Public  Service  Commis- 
sion held  authorized  to  establish  a  specific 
rate  per  ear  on  coal  moving  within  a  flve- 
mlle  limit  in  a  specified  district. 

When  the  distance  rate  on  coal  maintained 
by  a  railway  company  is  84  cents  per  ton  for 
a  haul  of  ten*  miles  and  under,  and  the  railway 
company  has  in  effect  a  switching  rate  of 
$9.00  per  car  applying  only  on  coal  and  coke 
moving  five  miles  or  under  between  plants  of 
producing  coal  and  coke  operations  in  a  speci- 
fied district,  the  Public  Service  Commission  has 
authority  to  establish  a  specific  rate  per  car 
on  coal  moving  within  the  five-mile  limit  in  such 
district,  though  the  coal  be  consigned  by  a  coal 
company,  not  to  itself  for  use  in  its  own  opera- 
tions, but  to  an  electric  power  company,  it 
appearing  that  the  rate  so  established  works  no 
injustice  to  the  railway  company. 

2.  Carriers  <ss=>l2(6)— In  establishing  a  speciflo 
rate  per  car  on  ooal  moving  within  a  specified 
district  held  Commission  might  consider  a 
switching  rate,  but  need  not  Inquire  Into  rea- 
sanableness  of  whole  schedule  of  carrier's 
distance  rates. 

The  Commission,  in  determining  such  spe- 
cific rate,  has  the  right  to  consider  the  svritch- 
ing  rate  maintained  by  the  railway  company 
and  to  make  comparison  of  the  service  per- 
formed by  the  carrier  under  the  switching  rate 
with  the  service  required  under  the  specific 
r^te;  and  in  establishing  such  specific  rate  it 
is  not  as  a  matter  of  law  compelled  to  inquire 
into  the  reasonableness  of  the  whole  schedule 
of  the  railway  company's  distance  rates. 

Petition  by  the  Norfolk  &  Western  Rail- 
way Company  against  the  Public  Service 
Commission  to  suspend  and  annul  an  order 
made  on  petition  of  the  Kentucl^y  ft  West 
Virginia  Power  Company,  and  the  Crystal 
Block  Coal  Company,  before  the  Public  Serv- 
ice Commission  against  the  Norfolk  &  West- 
ern Railway  Company,  regarding  the  trans- 
portation rates.  Relief  denied  and  petition 
dismissed. 

Ludan  H.  Cocke  and  Ludan  H.  Cocke,  Jr., 
both  of  Roanoke,  Va.,  and  Holt,  Duncan  ft 
Holt,  of  Huntington,  for  petitioner. 

Frederic  L.  Ballard,  of  Philadelphia,  Pa., 
and  Angus  W.  McDonald,  of  dHiarleston,  for 
respondent 

MBRE3DITH,  J.  The  Kentucky  and  West 
Virginia  Power  Company  and  Crystal  Block 
Coal  Company  filed  their  petition  before  the 
Public  Service  Commission,  Case  No.  1252, 
against  the  Norfolk  ft  Western  Railway  Com- 
pany, averring  that  the  Power  Company  la 
engaged  In  the  electric  power  business,  hay- 
ing its  principal  office  and  place  of  busijiess 


at  Sprigg  and  Logan,  West  Virginia,  Haz- 
ard, Kentucky,  and  Philadelphia,  Pennsylva- 
nia, the  coal  company  being  engaged  In  the 
mining  of  coal  with  plants  at  Rawl  and  La- 
voy,  West  Virginia.  The  electric  power 
plant  of  the  Power  Company  Involved  in  this 
proceeding  is  located  at  Sprigg  on  the  Alma 
branch  of  the  defendant  railway  company  in 
Mingo  county,  and  procures  its  fuel  coal 
from  the  Coal  Company  at  its  Mine  No.  3  ai 
Rawl  on  the  main  line,  or  from  Tipple  No. 
1  at  Lavoy  on  the  Alma  branch ;  Tipple  No. 
8  is  3.71  miles  from  the  power  plant  and 
Tipple  No.  1  is  1.32  miles  from  the  power 
plant. 

The  Power  Company  Is  a  public  utility, 
generating  electricity  for  sale  to  the  public 
and  it  is  averred  in  the  petition  that  the 
rates  fixed  by  the  Commission  to  be  charged 
for  electricity  by  the  Power  Company  were 
based  on  the  freight  rate  then  charged  by 
the  defendant  railway  company  for  each  car 
load  of  coal  delivered  to  the  Power  Comi)any 
from  said  Coal  Company,  being  a  shifting 
charge  of  $9.00  per  car,  and  that  the  railway 
company  had  made  that  charge  for  a  long 
time  prior  thereto  as  a  shifting  charge,  plus 
the  war  tax,  which  made  the  aggregate 
charge  $9.27  per  car,  and  which  charge  peti- 
tioners averred  was  adequate  and  reasonable 
for  the  service  performed ;  it  is  averred  that 
on  November  1.  1919,  while  said  freight 
charge  was  in  effect  the  Power  Company  en- 
tered into  a  contract  with  the  Coal  Company 
for  a  period  of  ten  years  to  purchase  all  its 
coal  from  said  Coal  Company  at  mining  cost 
plus  freight  and  30  cents  a  ton  profit  to  the 
Coal  Company;  that  recently  the  railway 
company  has  demanded  that  the  Power  Com- 
pany pay  84  cents  a  ton  for  all  coal  deliv- 
ered by  the  railway  company  from  the  mines 
of  the  Coal  Company  to  the  Power  Company 
Instead  of  the  prior  charge  of  $9.00  per  car 
plus  war  tax ;  that  the  coal  shipments  from 
the  Coal  Company  to  the  Power  Company 
are  intrastate  and  that  the  Commission  has 
power  to  investigate  and  reg^ulate  the  rate 
charged  on  such  shipments  and  to  make  a 
reasonable  charge  for  such  service,  and  pe- 
titioners aver  that  the  84  cents  per  ton  rate 
is  an  unreasonable  rate  for  the  handling  of 
coal  from  the  Coal  Company's  mines  to  the 
Power  Company's  plant,  and  pray  that  the 
railway  company  may  be  prevented  from  de- 
manding or  charging  any  greater  rate  than 
$9.00  per  car  for  the  coal  handled  by  de- 
fendant from  the  plants  of  the  Coal  Com- 
pany to  the  plant  of  the  Power  Company, 
and  that  the  rate  of  $9.00  per  car  for  shift- 
ing charge,  if  not  already  fixed  by  the  Com- 
mission for  such  service,  be  established.  The 
defendant  answered  the  petition,  averring 
that  for  some  months  prior  to  April  1,  1921, 
a  shifting  charge  of  $9.00  per  car  was  col- 
lected on  coal  moving  to  the  Power  Company 
from  the  mines  of  the  Coal  Company  located 
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at'Rawl  and  Lavoy,  but  that  said  charges 
were  assessed  and  collected  In  error  and  not 
according  to  the  terms  of  the  tariff  applying 
to  the  movement,  and  that  the  amounts  so 
collected  were  not  adequate  and  reasonable 
charges  for  the  service  rendered.  It  also 
shows  that  It  had  filed  with  the  Commission 
a  copy  of  all  charges  and  tariffs  on  coal  and 
coke  within  this  state ;  that  its  tariff  known 
as  its  "distance  tarifT'  fixing  a  rate  of  84 
cents  per  ton  for  a  movement  of  coal  ten 
miles  and  under  is  on  file  with  the  Commis- 
sion, being  defendant's  "Tariff  C.  &  C.  No. 
4058.  P.  S.  C.  W.  Va.  No.  IJC-A,"  aud  that  a 
"switching  tariff  on  coal  and  coke"  is  on  file 
with  the  Commission,  defendant's  "Tariff  C. 
&  C.  No.  4077.  P.  S.  C,  W.  Va.  No.  37-A"; 
that  the  last  tariff  has  the  following  provi- 
sion: 

"Local  freight  tariff  publishing  switching 
charges  applicable  only  on  coal  and  coke  mov- 
ing between  plants  of  producing  coal  and  coke 
operations  in  the  Pocahontas,  Tug  River, 
Thacker  and  Kenova  Districts  within  the 
States  of  West  Virginia  and  Kentucky,  five 
miles  and  under,  $9.00  per  car.' 


t» 


The  railway  company  avers  that  the  last 
mentioned  tariff  applies  solely  to  coal  opera- 
tors, on  coal  which  a  coal  operator  may  de- 
eire  to  have  moved  as  a  part  of  his  own  in- 
dustrial operation,  usually  from  his  coal  tip- 
ple to  his  power  house,  and  which  coal  does 
not  change  ownership  and  involves  no  com- 
mercial shipment,  and  that  the  84  cents  per 
ton  rate  for  a  distance  haul  is  a  correct  rate 
to  be  charged  the  Power  Company,  and  is  a 
fair  and  reasonable  charge  for  the  service 
rendered. 

The  Commission  found  that  until  recently 
the  railway  company  charged  $9.00  per  car 
for  shifting  the  coal  from  either  of  the  two 
tipples  of  the  Coal  Company  to  the  power 
plant  and  that  the  railway  company  is  now 
seeking  to  charge  the  Power  Company  84 
cents  per  ton  for  hauling  said  coal  from  ei- 
ther of  said  tipples  to  the  power  plant  and 
that  in  order  to  ascertain  the  amount  of 
charge  for  each  car,  it  is  necessary  to  haul 
the  coal  to  the  dty  of  Williamson  for  the 
purpose  of  weighing  it  and  then  hauling  it 
back,  making  an  additional  haul  of  from  8 
to  12  miles  on  each  car  besides  having  to 
pass  through  the  yards  of  Williamson  which 
are  frequently  congested;  that  the  Power 
Company  consumes  about  30,000  tons  of 
coal  per  year  and  in  order  to  use  the  coal 
it  requires  the  use  of  about  8  coal  cars  a 
day  if  the  coal  is  shifted  direct  from  these 
tipples  to  the  power  plant,  but  if  the  coal 
fta  moved  by  Williamson  and  weighed  it 
requires  the  use  of  about  20  cars  per  day, 
and  that  when  the  mines  in  that  commu- 
nity are  working  at  capacity  the  yards  at 
Williamson  are  very  much  congested  and 
there  is  considerable  delay  in  getting  the 
coal  weighed.  The  Commission  therefore 
found  in  its  opinion  that  there  is  a  waste 
110  S.E.-^5 


both  to  the  public  and  to  the  railway  com- 
pany in  hauling  the  coal  to  Williamson  for 
the  purpose  of  weighing  it,  requiring  addi- 
tional motive  power,  rolling  stock,  yard 
fi]K\cii  and  labor,  all  of  which  in  normal  times 
are  required  to  handle  the  traffic  which  is 
oR'erod  the  railway  at  Williamson  and  vi- 
cinity, and  that  It  is  a  matter  of  economy 
both  to  the  public  and  to  the  railway  to  ship 
the  coal  direct  from  the  two  tipples  to  the 
power  plant,  and  for  that  reason  the  Com- 
mission was  of  the  opinion  that  a  fair  and 
reasonable  rate  should  be  established  for 
cars  that  come  direct  from  the  two  tipples 
to  the  power  plant,  and  fixed  $12.50  per  car 
as  a  reasonable  rate  or  charge  for  hauling 
the  coal  from  either  of  the  two  tipples  to  the 
power  plant,  and  established  such  rate,  and 
required  the  railway  company  to  put  it  into 
effect  as  of  November  25,  1921,  and  to  file 
\\ith  the  Commission  a  proper  tariff  setting 
forth  such  rate. 

This  order  of  the  Commission  the  railway 
company  petitioned  this  court  to  suspend  and 
annul. 

The  question  at  issue  is  what  rate  should 
be  applied,  whether  it  should  be  the  "Dis- 
tance Rate"  of  84  cents  per  ton,  covering  a 
distance  of  ten  miles  and  under,  or  the  rail- 
way  company's  "Switching  Rate"  which  ap- 
plies only  on  coal  and  coke  moving  between 
plants  of  producing  coal  and  coke  operations 
In  the  Pocahontas,  Tug  River,  Thacker  and 
Kenova  Districts,  in  West  Virginia  and  Ken- 
tucky for  a  distance  of  five  miles  and  under, 
which  is  fixed  at  $9.00  per  car;  or  whether 
the  Commission  had  the  right  to  fix  a  spe- 
cific rate  applying  to  the  particular  industry. 

The  railway  company  claims  that  the  "Dis- 
tnnce  Rate"  of  84  cents  per  ton  should  ap- 
ply ;  the  Power  Company  claimed  before  the 
Commission  that  the  "Coal  and  Coke  Switch- 
ing Rate"  of  $9.00  per  car  for  a  distance  of 
five  miles  and  under  should  apply;  the  Com- 
mission held  that  neither  the  "Distance 
Rate"  nor  the  "Switching  Rate"  under  the 
particular  circumstances  of  this  case  should 
apply,  and  fixed  a  specific  rate  of  $12.50  per 
car. 

The  Railway  Company  assigns  as  error 
the  following: 

''1.  That  there  was,  and  is,  no  evidence  in  the 
record  supporting  the  theory  that  84  cents  per 
ton  for  the  haul  in  question  was,  or  is,  unrea- 
sonable, or  unjustly  discriminatory. 

"2.  That  the  order  of  the  Commission  arbi- 
trarily fixes  the  rate  for  the  haul  in  question  at 
$12.50  per  car,  without  any  evidence  upon 
which  to  base  the  same,  and  in  violation  of  the 
principle  that  rates  per  ton-mile  should  rise,  or 
fall,  as  the  distance  decreases  or  increases,  and, 

"3.  That  the  rate  of  $12.50  per  car  was  fixed 
without  regard  to  the  present  tariffs  of  the  de- 
fendant, or  the  rights  of  other  shippers  along 
its  line." 

[1]  From  an  examination  of  the  record  we 
think  there  Is  abundant  evidence  to  Justify 
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the  Obmmission  in  finding  that  the  "Distance 
Rate''  of  84  cents  per  ton  is  unreasonably 
high.  The  evidence  clearly  shows  that  dur- 
ing the  period  that  the  power  plant  was 
owned  and  operated  by  the  Crystal  Block 
CJoal  Ckmipany  It  was  charged  the  "Switching 
Rate  for  Coal  and  Coke,"  first  at  $5.00  per 
car  and  later  at  $9.00  per  car.  It  is  further 
shown  in  evidence  and  indeed  admitted  in 
argument  that  if  the  power  plant  were  now 
being  operated  by  the  Coal  Company  as  a 
part  of  Its  Industrial  operation  it  would  be 
cUarged  the  switching  rate  of  $9.00;  yet  the 
Identical  service  would  be  performed  in  the 
one  case  as  in  the  other ;  there  would  be  no 
change  whatsoever,  except  in  the  present  in- 
stance the  Power  Company  pays  the  freight, 
and  in  the  other,  the  Coal  Comx)any  would 
pay  it.  And  yet  counsel  for  the  railway  com- 
pany say  tlttt  this  is  not  evidence  that  can 
be  considered  in  Justifying  a  change  from 
the  "Distance  Rate"  to  a  specific  rate.  We 
think  it  is.  A  rate  is  seldom  considered  by 
itself  but  in  comparison  with  other  rates, 
and  we  see  no  good  reason  why  the  Commis- 
sion in  making  such  comparison  of  the  rate 
In  question  should  be  confined  to  comparing 
It  with  rates  as  scheduled  in  the  railway 
company's  '^Distance  Tariff."  The  Commis- 
sion not  only  had  the  right,  but  it  was  its  du- 
ty to  investigate  the  rate  charged  and  serv- 
ices performed  under  the  company's  "Switch- 
ing Tariff  for  Coal  and  Coke"  in  this  region 
and  to  use  that  data  along  with  other  data 
as  evidence  in  forming  its  opinion  of  what  a 
Just  rate  in  this  case  should  be,  but  the  Com- 
mission, as  a  matter  of  law,  is  not  com- 
pelled to  inquire  into  the  reasonableness  of 
the  railway  company's  whole  schedule  of 
distance  rates.  Besides,  in  fixing  the  rate 
the  Commission  was  not  groping  in  the  dark, 
nor  making  an  experimental  rate,  as  is  so 
often  the  case  when  a  new  rate  is  fixed.  The 
results  of  the  $9.00  rate  were  known  to  the 
railway  comi>any,  for  it  voluntarily  main- 
tained that  rate  for  a  considerable  period. 

It  was  held  in  I.  C.  C.  v.  B.  &  O.  R.  R.  Co., 
et  al.,  225  U.  S.  326,  32  Sup.  Ct  742,  56  L. 
Ed.  1107,  Ann.  Oas.  1914A,  504,  that  "An  in- 
terstate carrier  may  not  charge  a  different 
rate  for  the  transportation  of  railroad  fuel 
coal  to  a  given  point  than  for  the  transpor- 
tation of  commercial  coal  to  the  same  point," 
and  that  "A  railroad  company  cannot  be 
made  a  faTored  shipper  and  given  a  lower 
rate  on  the  same  commodity  to  the  same 
point  than  other  persons."  And  the  same 
court  held  in  I.  C.  C.  v.  Delaware,  Lackawan- 
na ft  Western  Railroad  Co.,  220  U.  S.  235,  31 
Sup.  Ct  392,  55  L.  Ed.  448,  that  "A  carrier 
cannot  make  mere  ownership  of  goods  ten- 
dered for  transportation  the  test  of  the  duty 
to  carry,  nor  may  a  carrier  discriminate  in 
fixing  charges  for  carriage  upon  such  owner- 
ship.** 

In  Virginia-Carolina  Chemical  Co.  v.  A.  C. 
L.  B.  B.  Co^  22  Interst  Com.  Comn.  R.  394, 


It  was  held  that:  '*The  rule  is  well  estab- 
lished that  a  rate  cannot  be  based  upon  the 
use  to  which  the  conunodity  is  to  be  devot- 
ed; neither  can  a  rate  be  confined  In  its 
terms  or  application  to  an  individual  or  a 
class;  it  must  be  open  to  all  shippers  alike.** 
See  also  Davis  v.  West  Jersey  Express  Co., 
16  Intorst.  Com.  Comn.  R.  215. 

It  is  conceded  by  the  railway  comiwiny  that 
If  the  coal  was  to  be  consumed  by  the  Coal 
Company  in  a  power  plant  of  its  own,  used 
in  its  own  operations,  the  shipments  would 
come  within  the  purview  of  the  switching 
rate  of  $9.00  per  car,  and  would  be  charged 
at  that  rate. 

No  evidence  was  offered  by  it  to  show  that 
the  established  rate  of  $12.50  will  not  be  re- 
munerative; Indeed,  we  think  the  evidence 
Justifies  the  conclusion  that  a  specific  rate 
of  $12.50  per  car  for  direct  shipment  will 
prove  as  profitable  to  the  railway  company 
under  normal  conditions  as  would  the  "Dis- 
tance Rate*'  of  84  cents  per  ton,  if  it  were 
compelled  to  make  the  wholly  unnecessary, 
useless  and  wasteful  haul  to  Williamson  for 
weighing  and  back  again  to  the  power  plant. 

As  was  said  by  Commissioner  Dbwson  in 
the  case  of  Greer  v.  B.  ft  O.  R.  R.  Co..  P. 
U.  R.  1916D,  287,  "The  West  VlrginU  Com- 
mission has  power  to  establish  a  schedule 
of  freight  rate^  independently  of  the  pro- 
posed schedules  submitted  by  the  shipper 
and  the  railroad,  although  the  evidence  in 
support  of  the  proposed  rates  was  confined 
to  a  comparison  with  other  rates,  since  the 
Commission  is  as  competent  to  draw  conclu- 
sions from  comparisons  as  are  the  interested 
parties." 

[2]  Complaint  is  made  by  the  Railway 
Company  that  to  permit  the  establishment 
of  a  specific  rate  under  the  circumstances 
will  wholly  upset  the  railway  company's 
"Distance  Tariff"  or  "Schedule  of  Distance 
Rates.'*  We  hardly  think  the  railway  com- 
pany need  have  any  such  fear.  The  pub- 
lished reports  show  that  the  Commissions  in 
all  the  states  have  been  doing  this  for  many 
years,  and  yet  the  Distance  Tariffs  remain. 
Of  course,  the  rights  of  the  railway  must  be 
respected  and  upheld,  and  this  court  will  not 
hesitate  in  a  proper  case,  where  injustice  is 
threatened,  to  set  aside  the  findings  of  the 
Commission,  especially  so,  if  a  rate  should 
be  fixed  that  would  amount  to  a  confiscation 
of  the  railway  company's  property,  but  no 
such  result  is  claimed  here.  There  is  noth- 
ing sacred  about  a  railroad  company's  tar- 
iffs or  schedules  of  rates,  so  far  as  we  can 
see.  They  are  the  result  of  many  factors, 
but  chlefiy  that  of  experience;  of  course 
when  they  have  been  established,  specific 
changes  to  meet  specific  cases  ought  not  to 
be  made  except  when  it  is  necessary  to  pre- 
vent injustice;  but  when  the  need  arises, 
this  court  will  not  use  its  power  to  stay  the 
hands  of  the  authority  whose  duty  it  is  to 
correct  abuses,  and  especially  so  when  no 
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tie  to  the  shipper  what  the  rate  he  pays  may 
be  called,  whether  "distance  rate"  or  "switch- 
ing rate"  or  "specific  rate"  or  what  not 
What  concerns  him,  and  we  doubt  not,  what 
most  concerns  the  carrier,  is  the  amomit  of 
the  rate. 

Being  of  the  opinion  that  the  Commission 
was  fully  warranted  in  its  finding,  and  see- 
ing no  error,  the  petition  is  dismissed. 


(90  W.  Va.  376) 

GREEN  et  al.  v.  ABBOTT.     (No.  4399.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  21,  1922.) 

(SpUabuB  by  the  Oowrt.} 

1.  Ejectment  e=»3&— Where  begun  by  life  ten- 
ant and  remaindermen  and  former  dies  and 
suit  is  abated  as  to  him,  the  remaindermen 
cannot  prosscata  to  judgment  for  their  bene- 
fit. 

If,  in  an  action  of  ejectment,  commenced 
jointly  by  a  tenant  of  the  land  for  life  and  the 
persons  entitled  to  it  in  remainder,  the  tenant 
for  life  dies  before  trial  and  the  suit  is  then 
abated  as  to  him,  the  remaining  plaintiffs 
have  no  right  to  prosecute  it  to  judgment  for 
their  benefit,  nor  to  recover  possession  of  the 
land  therein,  even  though  they  may  then  have 
right  of  possession  thereof. 

2.  Ejectment  ^=>30— Action  may  be  prosecuted 
to  verdict  after  plaintiff  life  tenant's  -  death, 
but  the  judgment  for  plaintiff  can  be  only 
for  wrongful  withholding  and  costs. 

On  the  death  of  a  tenant  for  life  suing  in 
ejectment,  before  trial,  the  action  may  be  pros- 
ecuted to  verdict  and  judgment,  by  proper  pro- 
cedure, but,  if  the  plaintiff  prevails,  the  judg- 
ment in  bis  favor  can  be  only  for  damages  for 
the  wrongful  withholding  of  the  premises  and 
costs,  and  the  judgment  as  to  the  land  must  be 
that  the  defendant  go  thereof  without  day. 

3.  Appeal  and  error  <S=s>li69(l)— Where  co- 
plaintiffs,  remaindermen,  procure  order  abat- 
ing action  as  to  deceased  plaintiff,  a  life  ten- 
ant, a  verdict  and  judgment  In  the  action  for 
the  land  taken  will  be  reversed. 

If,  in  such  case,  an  order  abating  the 
action,  as  to  the  deceased  life  tenant,  is  entered 
on  the  motion  of  his  coplaintiffs,  and  a  verdict 
and  judgment  for  the  land  are  taken  by  them, 
the  judgment  will  be  reversed,  the  verdict  set 
aside,  and  the  case  remanded  for  preservation 
of  such  right  respecting  the  action,  if  any,  as  the 
estate  of  the  deceased  life  tenant  may  have, 
for  abatement  as  to  the  other  plaintiffs  and  for 
proper  judgment  or  judgments  as  to  costs  in 
the  court  below. 

4.  Ejectment  ^=»  1 7— Right  of  possession  of 
land  sued  for  at  commencement  of  suit  Is  an 
essential  element  of  plaintiff's  cause. 

Though,  by  statute,  ejectment  lies  in  any 
case  in  which  a  writ  of  right  could  have  been 
brought  before  July  1,  1850,  in  the  state  of 
Virginia,  right  of  possession  of  the  land  sued 
for  at  the  time  of  the  commencement  of  the 


cause  of  action. 

Error  to  Clrcait  Court,  Roane  CJounty. 

Action  by  Robert  N.  Green  and  others 
against  T.  A.  Abbott  Judgment  for  the 
plaintiffs,  and  the  defendant  brings  error. 
Reversed  and  remanded. 

Thos.  P.  Ryan  and  Harper  i&  Baker,  all  of 
Spencer,  for  plaintiff  in  error. 

S.  P.  Bell,  of  Spencer,  for  defendants  in 
error. 

POFFENBARGEIR,  P.  Upon  this  writ  of 
error  to  a  judgment  in  an  action  of  eject- 
ment, commenced  Jointly  by  a  life  tenant, 
and  remaindermen  and  prosecuted  to  judg- 
ment in  favor  of  the  remaindermen,  after 
the  death  of  the  life  tenant  and  abatement  of 
the  action  as  to  him,  it  is  insisted  that  the 
right  of  action,  as  to  the  land,  terminated 
with  the  death  of  the  tenant  for  life,  and 
did  not  survive  to  the  other  plaintiffs,  and 
that,  as  the  latter  had  no  iright  of  action 
at  the  date  of  the  institution  of  the  suit,  it 
could  not  be  further  prosecuted  by  them. 
If  this  position  is  tenable,  it  will  be  imneces- 
sary  to  enter  upon  any  inquiry  as  to  the 
stability  of  any  of  the  other  propositions  re- 
lied upon  in  the  case. 

[1,2]  If  ejectment  is  a  merely  possessory 
action,  and  its  scope  has  not  been  so  far 
enlarged  by  statute  as  to  confer  right  to  it 
upon  persons  seized  only  in  remainder  and 
not  entitled  to  possession  of  the  land  at  the 
date  of  commencement  of  the  suit,  termina- 
tion of  the  action  by  the  death  of  the  ten- 
ant for  life  is  clear,  for  he  alone  had  right  of 
possession  and  action  at  that  date.  That 
such  was  the  nature  of  the  action  at  common 
law  is  incontrovertible.  Our  statute  retains 
it.  Code,  c.  90,  §  1  (sec.  4069),  It  also  al- 
lows it  to  be  brought  in  the  same  cases  in 
which  a  writ  of  right  might  have  been 
brought  prior  to  July  1,  1850,  in  the  state 
of  Virginia.  Code,  c.  90,  §  2  (sec.  4070).  As 
to  parties  plaintiff,  section  2  provides  that 
the  action  may  be  brought  **by  any  person 
(Claiming  real  estate  in  fee  or  for  life,  or  for 
years,  either  as  heir,  devisee,  or  purchaser, 
or  otherwise";  and  section  4  (sec,  4072)  in- 
hibits the  bringing  thereof  by  any  person 
''unless  he  has,  at  the  time  of  commencing  it, 
a  subsisting  interest  in  the  premises  claimed, 
♦  ♦  ♦  or  some  share,  interest,  or  portion 
thereof."  As  to  parties  defendant,  section  5 
(sec.  4073)  requires  the  occupant  of  the  land 
to  be  made  a  party,  if  it  is  occupied,  and, 
whether  it  is  or  not,  allows  anybody  to  be 
made  a  party  who  is  exercising  acts  of  own- 
ership thereon,  or  claiming  title  thereto,  or 
any  interest  therein,  at  the  commencement  of 
the  actioii. 

These  provisions  greatly  enlarge  the  reme- 
dy known  as  ejectment    At  common  law,  a 
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judgment  In  it  settled  nothing  but  the  right 
of  possession.  It  was  not  conclusive  of  the 
question  of  title  at  all.  The  enlargement  of 
Its  scope  as  Indicated  by  the  provisions  above 
referred  to  is  further  evidence  by  section  27 
(sec.  4095)  which  requires  the  jury  to  specify 
in  their  verdict  the  estate  found  In  the  plain- 
tiff, whether  it  be  in  fee  or  for  life,  stating 
for  whose  life,  or  whether  It  be  a  term  of 
years,  and  spedfsdng  the  duration  of  such 
term;  section  29  (sec.  4097)  requiring  the 
judgment  to  conform  to  the  verdict;  section 
35  (sec.  4103)  making  the  judgment  con- 
clusive of  the  right  of  possession  so  found 
and  adjudged;  and  section  38  (sec,  4106) 
abrogating  the  writ  of  right,  the  writ  of  en- 
try and  the  writ  of  formedon.  Legislative 
purpose  to  make  it  a  remedy  for  determina- 
tion of  questions  of  title,  as  well  as  the  right 
of  mere  possession,  is  clearly  manifested  by 
these  provisions,  and  such  <?nhirgement  has 
been  judicially  declared  to  have  been  effected 
by  them.  Stearns  v.  Harman,  80  Va.  48; 
Harvey  v.  Tyler,  2  Wall.  328,  17  L.'  Ed.  871. 
It  is  so  held  in  New  York  whence  the  statute 
came  by  legislative  adoption.  Banyer  v.  Em- 
pie,  6  Hill  (N.  Y.)  48.  While  the  scope  of 
the  remedy  Is  not  defined  in  Beck  with  v. 
Thompson,  18  W.  Va.  103,  some  of  the  con- 
clusions expressed  in  the  opinion  in  that 
case  proceed  upon  the  theory  of  enlargement 
to  the  extent  here  mentlond.  In  Moore  v. 
McNutt,  41  W.  Va.  695,  24  S.  B.  682,  Judge 
Brannon  clearly  and  ably  demonstrated  it, 
without  deciding  it. 

Though  thQ  remedy  Is  now  coextensive 
with  the  common-law  writ  of  right.  It  lies 
only  for  one  who  is  entitled  to  the  possession 
of  the  land  sued  for.  The  plaintiff  In  the 
writ  of  right  had  to  establish  such  right  In 
himself,  In  addition  to  title.  As  Judge  Bran- 
non expressed  it,  his  remedy  was  "one  to 
try,  not  merely  present  possession,  but  the 
right  to  that  possession,  as  dependent  on 
title;  that  is  the  title  Itself."  That  the 
plaintiff  in  a  writ  sued  for  possession,  as 
well  as  to  vindicate  his  title,  and  had  to 
have  right  of  possession,  is  made  clear  by  the^ 
holdings  that  the  writ  lay  only  against  the 
tenant  of  the  freehold  demanded,  and  that 
proof  of  possession  on  the  part  of  the  de- 
fendant was  essential.  Green  v.  Liter,  8 
Cranch,  229,  242,  3  L.  Ed.  545.  According  to 
BlQckstone,  the  writ  lay  concurrently  with 
all  other  real  actions.  Including  those  mere- 
ly possessory,  but  was  generally  Invoked  only 
in  those  cases  in  which  possession  could  be 
recovered  upon  proof  of  title  in  fee  simple  and 
not  otherwise.  Blk.  Com.  Ck.  3,  p.  194.  Fur- 
ther confirmation  of  this  view  is  found  In 
Boiling  v.  Petersburg,  3  Rand.  (Va.)  563, 
which  proceeds  upon  the  theory  that  a  sub- 
sisting life  estate  in  the  mother  of  plaintiff 
would  have  defeated  his  action,  but  for  the 
finding  that  he  had  disseised  her  or  ousted 
her  from  the  possession  of  the  premises,  a 


fact  impliedly  found  by  the  Jury.  Our  stat- 
ute does  not  fall  to  recognize  right  of  im- 
mediate possession  in  the  plaintiff,  as  an 
essential  element  of  his  cause  of  action.  He 
need  not  prove  his  actual  entry  on  or  posses- 
sion of  the  premises  demanded,  or  receipt  of 
any  profits  thereof,  nor  any  lease,  entry  or 
ouster,  except  In  certain  cases,  as  the  com- 
mon law  required  him  to  do;  but  he  must 
prove  "right  to  the  possession  of  the  prem- 
ises at  the  time  of  the  commencement  of  the 
suit."    Code,  c.  90,  S  14  (sec.  4082). 

Our  statute  adheres  to  this  conception  of 
the  writ  of  right  and  procedure  under  it,  by 
its  requirement  in  all  cases  that  the  verdict 
be  for  the  plaintiffs  or  such  of  them  as  ap- 
pear to  have  right  to  the  possession  of  the 
premises.  Section  23  (sec.  4091).  And  the 
judgment  in  all  cases  in  which  the  plaintiff 
prevails  follows  the  verdict,  and  Is  that  he 
recover  the  possession  of  the  premises.  Sec- 
tion 29  (sec.  4097).  If,  being  a  tenant  for 
life  or  for  years,  his  right  or  title  expires  af- 
ter commencement  of  the  action,  but  before 
trial,  the  judgment,  as  to  the  premises,  must 
be  *'that  the  defendant  go  thereof  without 
day."  Section  28  (sec.  4006).  There  is  no 
provision  for  substitution  of  him  who  has 
the  reversion,  and  the  reason  for  Its  omis- 
sion Is  obvious.  He  had  no  right  of  posses- 
sion at  the  commencement  of  the  action,  and 
It  was  not  deemed  advisable  to  allow  him  to 
prosecute  an  action  he  had  not  instituted, 
and  which  he  had  had  no  right  to  institute  at 
the  date  of  Institution.  That  a  reversioner 
has  no  right  of  action  at  law  for  possession 
of  the  premises  until  the  death  of  the  life 
tenant  or  expiration  of  the  term  of  years  is 
a  frequent  holding  of  this  and  all  other 
courts.  McNeeley  v.  South  Penn  Oil  Co.,  52 
W.  Va.  616,  44  S.  B.  508,  62  L.  R.  A.  562; 
Austin  V.  Brown,  37  W.  Va.  639,  17  S.  E.  207 ; 
Tilson  V.  Thompson,  10  Pick.  (Mass.)  359; 
Tyler,  Eject.  117. 

After  the  death  of  the  tenant  for  life  in 
this  action,  It  could  have  been  prosecuted  to 
verdict  and  Judgment,  by  virtue  of  section  28 
(sec.  4096)  of  the  statute,  but  there  could 
have  been  judgment  for  the  plaintiff,  or  his 
personal  representative,  only  for  damages, 
and,  as  to  the  land,  it  would  have  had  to  be 
for  the  defendant,  on  account  of  the  death  of 
the  only  person  entitled  to  the  possession,  at 
the  time  of  the  commencement  of  the  action, 
for  such  is  the  express  mandate  of  the  stat- 
ute. Instead  of  going  on  with  the  action,  af- 
ter his  death,  as  the  statute  directs,  his  co- 
plaintiffs  caused  an  abatement  of  the  suit  as 
to  him.  The  order  of  abatement  wholly  ter- 
minated it,  because  there  was  then  nobody 
in  court  as  plaintiff  that  had  any  right  to  be 
there. 

[3,4]  Upon  these  principles  and*  conclu- 
sions, the  judgment  will  have  to  be  reversed, 
and  the  verdict  set  aside.  As  the  order  abat- 
ing the  action  as  to  the  deceased  life  tenant 
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was  entered  on  the  motion  of  his  coplalntiffs, 
it  may  not  bind  his  estate,  and  there  may  yet 
be  right  to  prosecute  the  action  to  Judgment, 
in  order  to  recover  the  damages  claimed  in 
the  declaration.  In  view  of  this  situation, 
the  case  will  be  remanded  for  preservation 
of  such  right,  if  any,  as  the  estate  of  the  de- 
ceased life  tenant  may  have,  in  respect  of  the 
action,  and  with  direction  to  abate  it  as  to 
William  Oreen«  Edward  Qreen,  Lula  Robin- 
son, and  Ella  Abbott,  the  plaintiffs- claiming 
to  be  entitled  to  the  estate  in  remainder,  and 
to  enter  such  Judgment  or  Judgments  as  to 
costs  In  the  court  below  as  may  be  proper. 
Costs  in  this  court  will  be  adjudged  to  the 
plaintiff  in  error. 


{90  W.  Va.  252) 

CHERRY  RIVER  BOOM  &  LUMBER  CO.  V. 

REGER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  14,  1922.) 

(Syllabus  by  the  Court,) 

I.  Quieting  title  e=»ll*One  in  actual  posses- 
slon  of  superior  title  may  sue  to  remove 
cloud,  notwithstanding  remedy  In  ejeotment, 
and  need  not  aver  that  he  Is  about  to  In- 
stitute  law  action  to  try  title. 

One  in  actual  possession  of  lands  under 
superior  title  thereto  may  sue  in  a  court  of 
equity  to  remoTe  a  cloud  from  such  title,  not- 
withstanding one's  statutory  remedy  in  eject- 
ment. That  statute  (section  14,  c.  90,  Code 
1918  [Code  1913,  sec  4082]),  does  not  oust 
equity  of  its  jurisdiction,  and  one  need  not  aver 


such  tracts  are  described  in  separate  para- 
graphs thereof »  each  with  its  own  granting 
clause  and  granting  parties,  and  that  certain  of 
the  signers,  owning  interests  in  a  particular 
tract,  are  not  named  as  grantors  in  the  para- 
graph  covering  that  tract. 

4.  GUileting  title  €=»30 (3)— Tenant  in  common 
may  sue  to  remove  dead  without  indndlng 
ootenants  as  ooplalntitfs. 

One  of  several  tenants  in  common  may  sue 
in  equity  to  remove  a  cloud  upon  the  title  of 
the  land  in  which  he  has  an  interest,  though 
his  cotenants  are  not  included  as  coplaintiffs 
with  him. 

Certified  Questions  from  Circuit  Court, 
Kanawha  County. 

Suit  by  the  Cherry  River  Boom  &  Lumber 
Company  against  Shelton  L.  Reger  and  oth- 
ers. Defendants'  separate  demurrers  over- 
ruled, and  question  certified  for  review. 
Decree  affirmed. 

Morton  &  Wooddell,  of  Webster  Springs, 
for  plaintiff. 

D.  H.  Hill  Arnold,  of  Elkins,  and  U.  G. 
Vogian,  of  Pittsburgh,  Pa.,  for  defendants. 

MEREDITH,  J.  This  suit  was  instituted 
in  the  circuit  court  of  Pocahontas  county 
against  Shelton  L.  Reger,  John  Chattaway, 
and  Melvina  Hamricls,  and  the  grandchildren 
and  heirs  at  law  of  Joseph  Hannah,  de- 
ceased, and  the  children  and  heirs  at  law  of 
John  B.  Hannah,  deceased,  and  the  West 
Virginia  &  Pittsburgh  Railroad  Company. 
By  order  therein  it  was  transferred  to  the 
in  the  bill  to  remove  such  cloud  that  plaintiff  I  circuit  court  of  Kanawha  county ;  that  court 


has  instituted,  or  is  about  to  institute,  an  action 
at  law  to  try  the  title  to  said  lands. 

2.  Equrty    <d=>l50(l)— Bill    to    I'emove    oioud 
.  held  not  multifarious  for  Joining  two  defend- 
ants claiming  interests  under  separate  deeds. 

A  bill  to  remove  as  clouds  on  title  certain 
adverse  claims  to  separate  tracts  of  land,  made 
by  two  defendants  claiming  interests  under 
separate  deeds,  but  which  alleges  that  each  of 
the  defendants  is  interested  in  the  claim  of  the 
other  Bjnd  that  they  are  confederating  together 
for  the  purpose  of  defrauding  plaintiff  of  its 
title,  is  not  multifarious  because  it  makes  both 
claimants  parties  and  aslcs  for  an  adjudication 
as  to  such  claims. 

3.  Principal  and  agent  C=»I03(8)— Deed  vest- 
ing title  of  number  of  persons  in  trustee  held 
a  valid  power  of  attorney  binding  all  sign- 
ing parties. 

A  deed  having  for  its  purpose  the  vesting 
of  the  title  and  rights  of  a  number  of  persons 
named  in  the  caption  as  owning  undivided  inter- 
ests in  several  tracts  of  land  in  one  trustee,  to 
facilitate  the  sale  of  such  tracts,  and  which 
by  express  terms  authorizes  the  trustee  to  malce' 
such  sale  and  to  execute  the  necessary  convey- 
ances therefor,  is  a  valid  power  of  attorney, 
binding  until  revoked  upon  all  of  the  parties 
properly  executing  the  same  as  to  all  of  the 
tracts  described  in  the  deed,  notwithstanding 


overruled  the  separate  demurrers  filed  by 
defendants  Shelton  L.  Reger  and  John  CJhat- 
taway,  and  the  questions  arising  thereon 
were  certified  to  this  court  for  review. 

The  suit  was  brought  for  the  purpose  of 
quieting  plaintifiTs  title  to  three  tracts  of 
land  in  Pocahontas  county,  containing  28,- 
5(X)  acres,  2,216  acres,  and  575  acres,  respec- 
tively, to  cancel  certain  deeds  under  which 
Reger  and  Chattaway  claim  title  to  interests 
in  said  lands  and  a  certain  lease  under 
which  defendant  Melvina  Hamrick  claims  to 
hold  the  2,216-acre  tract,  and  to  enjoin  said 
last  three  named  defendants  from  cutting, 
destroying,  wasting,  or  removing  timber  on 
any  of  said  lands,  or  from  exercising  acts 
of  ownership  or  possession  thereof,  and  to 
obtain  general  relief. 

The  grounds  of  the  separate  demurrers 
are  substantially  the  same  and  are  as  fol- 
lows: (1)  That  the  bill  does  not  aver  that 
the  plaintiff  has  instituted,  or  is  about  to  in- 
stitute, an  action  at  law  to  try  the  title  to 
said  lands ;  (2)  that  the  biU  is  multifarious, 
in  that  it  joins  the  heirs  of  John  B.  Han- 
nah, deceased,  and  the  heirs  of  Joseph  Han- 
nah, deceased,  and  does  not  ask  any  relief 
against  them,  and  also  Joins  Reger  and  Chat- 
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taway,  claiming  adverse  Interests  in  two 
separate  tracts  of  575  acres  and  2,216  acres ; 
(3)  that  the  bill  shows  that  defendant  Ghat- 
taway  has  actual  adverse  possession  of  the 
24216-acre  tract;  (4)  that  plaintiff  has  an 
adequate  remedy  at  law;  (5)  that  the  bill 
shows  on  its  face  that  plaintiff  is  not  the 
sole  owner  of  said  lands;  (6)  that  there  is  no 
equity  in  the  bill. 

The  bill  alleges  that  the  plaintiff  is  the 
legal  and  equitable  owner  of  the  surface  and 
the  timber  thereox^  of  a  large  boundary  of 
land  in  Pocahontas  county,  including  with- 
in the  exterior  boundaries  numerous  orig- 
inal grants,  among  which  are  the  three 
tracts  named;  that  these  tracts  were  con- 
veyed to  it  by  the  defendant  the  West  Vir- 
ginia &  Pittsburgh  Railroad  Company,  that 
company  reserving  the  coal  and  other  min- 
erals and  certain  rights  and  easements  over 
the  surface;  that  plaintiff  is  the  fee-simple 
owner  of  the  surface  and  timber  in  said 
three  tracts,  except  that  there  is  outstanding 
in  the  defendant  grandchildren  and  heirs 
at  law  of  Joseph  Hannah,  deceased,  and  the 
children  and  heirs  at  law  of  John  B.  Han- 
nah, deceased,  an  unrlivided  one- twelfth  In- 
terest in  the  575-acje  tract :  that  plaintiff  has 
actual  possession  of  said  lands,  good  and 
valid  title  thereto,  and  traces  its  title  from 
the  commonwealth  of  Virginia,  and  exhibits 
with  the  bill  the  various  grants  and  muni- 
ments of  title,  and  alleges  actual,  open,  no- 
torious, exclusive,  and  adverse  possession  of 
said  lands  for  the  statutory  period  of  limi- 
tations, under  color  and  claim  of  title,  and 
that  its  title  has  not  been  forfeited,  and  that 
all  adverse  claims  and  titles  forfeited  by 
virtue  of  the  Constitution  and  laws  of  this 
state  have  been  transferred  to  plaintiff  and 
those  claiming  with  it;  that, notwithstanding 
plaintiff's  valid  title,  the  defendants  Reger 
and  Chattaway  fraudulently  conspired  to- 
gether to  defraud  plaintiff  of  its  title,  by 
causing  one  Edward  Breece  and  one  Harvey 
Miller  to  convey  to  Chattaway  Interests  in 
a  i)ortlon  of  said  lands,  consisting  of  2,216 
and  575  acres,  by  deed  entered  of  record: 
that  the  title  attempted  to  be  conveyed  had 
long  prior  thereto  been  forfeited  and  vested 
in  the  plaintiff;  that  they  also  fraudulent- 
ly induced  some  of  the  heirs  of  John  Yeag- 
er,  deceased,  to  convey  to  said  Reger  an  al- 
leged interest  In  said  2,216  acres,  which  had 
long  prior  thereto  been  conveyed  to  plain- 
tiff's predecessors  in  title,  and  caused  said 
deed  to  be  recorded;  that  they  also  pro- 
cured a  deed  from  certain  other  parties, 
representing  themselves  to  be  the  heirs  of 
David  Hannah,  deceased,  conveying  to  said 
Reger  what  purported  to  be  their  interest 
in  said  2,216  acres  and  575  acres,  a  part  of 
plaintiff's  lands,  and  caused  same  to  be  re- 
corded ;  that  they  further  fraudulently  caus- 
ed Vera  Bledsoe  and  others  representing 
themselves  to  be  heirs  of  Emma  M.  Beard, 


deceased,  to  convey  to  said  Reger  their  in- 
terests in  said  three  tracts  of  land,  the  bill 
averring  that  all  of  the  interests  attempt- 
ed to  be  conveyed  had  long  prior  thereto 
been  conveyed  to  plaintiff's  predecessors  in 
title  by  deeds  duly  executed  and  recorded; 
that  the  said  Reger  and  the  said  Chattaway 
were  confederating  and  conspiring  togeth- 
er to  defraud  plaintiff  of  its  title,  and  that 
each  was  interested  in  the  claim  or  claims 
made  by  the  other,  and  that  Reger,  acting 
for  said  Chattaway,  caused  a  lease  to  be  ex- 
ecuted by  Chattaway  to  the  defendant  Mel- 
vina  Hamrick  for  the  2,216  acres,  and  which 
lease  was  recorded,  and  that  they  and  their 
agents  and  employees  were  destroying  val- 
uable timber  and  committing  acts  of  waste 
and  trespass  on  the  lands  owned  by  plain- 
tiff; that  all  of  said  instruments  constitute 
clouds  upon  plaintiff's  title;  and  prays  that 
said  Instruments  may  be  canceled  and  an- 
nulled, and  prays  for  an  injunction  to  re- 
strain the  cutting  of  said  timber. 

The  bill  clearly  avers  that  plaintiff  has 
legal  title  and  actual  possession.  According 
to  the  bill,  the  plaintiff  has  entered  upon  the 
lands,  erected  dwelling  houses  thereon,  clear- 
ed, fenced,  and  cultivated  portions  thereof, 
and  the  same  are  now  occupied  by  its  ten- 
ants, agents,  and  employees. 

[1]  Does  equity  have  jurisdiction?  This 
court  held  In  the  case  of  WTiitehouse  v.  Jones, 
60  W.  Va.  680,  55  S.  E.  730,  12  L.  R.  A.  (N. 
S.)  49  (syllabus  point  1): 

"One  in  actual  possession  of  land  under  su- 
perior title  may  go  into  a  court  of  equity  to 
remove  the  cloud  ov-er  his  title  arising  from  a 
claim  under  color  of  title  thereto  by  another 
under  an  inferior  adverse  title.  That  he  might 
sue  in  ejectment  does  not  deny  him  jurisdiction 

in  equity." 

* 

This  disposes  of  the  first  point  raised  by 
demurrer,  that  the  bill  does  not  show  that 
the  plaintiff  has  instituted,  or  is  about  to 
institute,  an  action  at  law  to  try  the  title. 

[2]  The  second  objection  raised  is  that  the 
bill  is  multifarious,  in  that  it  joins  the  heirs 
of  John  B.  Hannah,  deceased,  and  the  heirs 
of  Joseph  Hannah,  deceased,  and  asks  no  re- 
lief against  them,  and  also  joins  Reger  and 
Chattaway,  claiming  interests  adverse  to 
each  other  in  separate  tracts.  The  bill  does 
not  show  that  Reger  and  Chattaway  claim 
separate  interests;  on  the  contrary,  if  the 
averments  are  true,  they  are  confederates 
Or  partners,  and  while  each  claims  separate 
interests  by  deeds  made  to  them  separately, 
yet  the  bill  shows  that  there  is  a  secret  un- 
understanding  between  them  whereby  their 
interests  are  joint,  and  that  they  are  work- 
ing together  to  defraud  plaintiff  of  his  title. 
The  interests  of  the  heirs  of  John  B.  Han- 
nah, deceased,  and  of  Joseph  Hannah,  de- 
ceased, being  an  undivided  one-twelfth  inter- 
est In  the  575  acres,  are  recognized  by  the 
plaintiff;    these  heirs  are  not  complaining; 
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their  interests  are  not  adversely  affected. 
We  see  no  reason  why  the  demurrants  should 
complain  that  they  are  made  defendants. 
We  hold  therefore  that  the  bill  is  not  mul- 
tifarious. This  court,  in  dealing  with  the 
question  of  multifariousness  in  Ice  &  Stor- 
age Co.  V.  Conner,  61  W.  Va.  Ill,  55  S.  B. 
982,  has  said: 


« 


'Courts,  in  deaUng  with  this  question,  look 
particularly  to  convenience  in  the  administra- 
tion of  justice;  and,  if  this  is  accomplished  by 
the  mode  of  proceeding  adopted,  the  objection 
of  multifariousness  will  not  lie,  unless  the 
course  pursued  is  so  injurious  to  one  party 
as  to  make  it  inequitable  to  accomplish  the 
general  convenience  at  his  expense.  So  that, 
when  we  look  to  see  if  a  bill  is  multifarious, 
the  first  question  to  be  determined  is,  Does 
the  bill  propose  to  reach  the  end  aimed  at  in  a 
convenient  way  for  all  concerned?  And,  if  the 
mode  adopted  does  accomplish  the  end  of  con- 
venience, then  the  question  arises.  Is  any  one 
hurt  by  it,  or  so  injured  as  to  make  it  unjust 
for  the  suit  to  be  maintained  in  that  form?' 
Dillard  v.  Dillard,  97  \'a.  434,  34  S.  B.  60; 
Hill  V.  Hill,  79  Va.  592;  Almond  v.  Wilson,  75 
Va.  623;  Nulton  v.  Isaac,  30  Grat.  726." 

Other  cases  to  the  same  or  similar  effect 
are:  Boyden  et  nz.  v.  Lancaster,  2  Pat.  & 
H.  (Va.)  198;  Suit  v.  A.  Hoch'stetter  Oil  Co., 
63  W.  Va.  817,  61  S.  B.  307 ;  and  Depue  v. 
JMiller.  65  W.  Va.  120,  64  S.  B.  740,  23  h,  R. 
A.  (N.  S.)  775. 

The  third  objection,  that  the  bill  shows 
that  Chattaway  has  actual  adverse  posses- 
sion of  the  2,216racre  tract,  is  not  tenable. 
Mere  acts  of  trespass  do  not  constitute  pos- 
session, and  that  is  the  only  sort  of  posses- 
sion Chattaway  had  that  can  be  inferred 
from  the  bill. 

We  have  already  answered  the  fourth  ol>- 
Jec^ion,  namely,  that  plaintiff  has  an  ade- 
quate remedy  at  law. 

[3]  The  crux  of  the  case,  and  the  real  point 
raised  by  defendants*  demurrers  to  the  bill, 
is  whether  a  deed  exhibited  with  it,  desig- 
nated Exhibit  18,  supports  plaintiff's  alle- 
gation to  the  effect  that  it  has  the  title  to  the 
lands  in  controversy.  This  makes  it  neces- 
sary to  discuss  the  meaning  and  effect  of 
that  deed.  If  that  deed  is  given  the  effect 
claimed  by  plaintiff,  then  the  plaintiff  has 
good  title ;  If  not,  then  the  demurrants  have 
an  interest  in  the  lands  in  controversy,  un- 
less their  title  thereto  has  been  forfeited,  as 
allied  in  the  bill.  That  deed  is  dated 
March  26,  1879. 

In  1860  a  patent  was  issued  to  Paul  Mc- 
Neel,  George  S.  Edmiston,  and  John  Yeager 
for  the  28,500  acres.  No  controversy  arises 
as  to  the  interests  of  the  McNeels  and  Ed- 
mistons.  The  one-third  interest  of  John 
Teager  therein  passed  by  descent  to  his  sev- 
en heirs,  prior  to  or  about  1865.  In  1853  a 
patent  was  issued  to  Paul  McNeel  and  Da- 
vid Hannah  for  the  2,216-acre  tract;  John 
Yeager  appears  to  have  been  jointly  inter- 
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ested  in  this  tract,  and  the  patentees  and 
their  heirs  executed  deeds  which  finally  vest- 
ed in  the  heirs  of  John  Yeager  an  undivided 
one-third  interest  in  this  tract  In  1855  a 
patent  was  issued  to  Paul  McNeel  and  John 
Yeager  and  the  eight  heirs  of  David  Han- 
nah, deceased,  for  the  575  acres,  by  which 
the  said  McNeel  and  John  Yeager  acquired 
each  a  one-third  interest,  and  the  heirs  of 
David  Hannah,  deceased,  the  remaining  one- 
third  of  that  tract.  So  that  the  heirs  of 
John  Yeager,  deceased,  obtained  an  undivid- 
ed one-third  interest  in  each  of  the  three 
tracts.  As  already  stated,  John  Yeager  had 
seven  heirs,  namely,  Elizabeth  Yeager  Arbo- 
gast,  Frances  E.  Kerr,  Henry  A.  Yeager, 
Brown  M.  Yeager,  Paul  M.  Yeager,  Eveline 
Yeager  Beard,  wife  of  Josiah  O.  Beard,  and 
Emma  Yeager  Beard,  wife  of  Michael  O. 
Beard. 

Exhibit  No.  18  with  the  bill  purports  to 
be  a  deed  dated  March  26,  1879,  between 
George  S.  McNeel  and  wife,  Mathew  Edmis- 
ton and  wife,  A.  M.  Edgar  and  wife,  C.  E. 
Beard  and  wife,  D.  A.  Penick  and  wife, 
Abrara  J.  Edmiston  and  wife,  Richard  M.  Ed- 
miston and  wife,  Andrew  Edmiston  and  wife, 
Elizabeth  A.  Arbogast  and  husband,  Frances 
E.  Kerr  and  husband,  Emma  M.  Beard  and 
husband,  Eveline  M.  Beard  and  husband. 
Henry  A.  Yeager  and  wife,  Brown  M.  Yeag- 
er and  wife,  Paul  M.  Yeager,  Alvin  Clark 
and  wife,  Henry  Clark  and  wife,  and  Rich- 
ard McNeel,  as  parties  of  the  first  part,  to 
D.  A.  Penick,  trustee,  party  of  the  second 
part,  and  recites: 

"That  whereas  the  parties  of  the  first  part 
are  the  owners  of  extensive  tracts  of  land  ly- 
ing in  Pocahontas  and  Webster  counties,  W. 
Va.,  as  hereinafter  more  particularly  set  forth, 
which  land  they  are  desirous  of  selling,  and 
whereas  a  sale  of  said  lands  will  be  greatly, 
facilitated,  as  is  believed,  by  vesting  the  title 
thereof  in  a  trustee,  with  power  to  sell  and 
convey  the  same  to  the  purchaser  or  purchasers 
and  to  conduct  the  necessary  negotiations  to 
that  end,  which  by  reason  of  the  great  num- 
ber of  parties  interested  therein  as  owners 
could  not  be  otherwise  so  well  accomplished, 
now,  therefore,  this  grant  and  conveyance  is 
made  to  the  said  D.  A.  Penick,  of  Rockbridge 
county,  upon  the  trusts  and  conditions  here- 
inafter mentioned  and  declared,  wherefore  and 
in  consideration  of  the  premises  and  of  the 
sum  of  $5  paid  by  the  party  of  the  second  part 
to  the  parties  of  the  first  part." 

There  follow  in  the  same  deed  nine  sep- 
arate grants,  substantially  as  follows: 

(1)  George  S.  McNeel  and  wife  and  Math- 
ew Edmiston  and  wife  grant  to  said  trustee 
tract  No.  1,  containing  1,320  acres. 

(2)  George  S.  McNeel  and  wife,  A.  M.  Ed- 
gar and  wife,  C.  E.  Beard  and  wife,  and  D. 
A.  Penick  and  wife  grant  to  said  trustee  an 
undivided  one  third  in  tract  No.  2,  contain- 
ing 28,500  acres;  the  Edmistons  with  their 
wives  grant  an  undivided  one-third  In  the 
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same  tract;  the  seven  Yeager  heirs  with 
their  r^ective  husbands  or  wives  grant  the 
remaining  undivided  one-third  In  the  same 
tract  As  will  appear  hereafter,  however, 
the  plaintiff  claims  that  but  four-sevenths 
of  the  Yeager  interests,  being  four-sevenths 
of  one-third,  passed  by  this  conveyance. 

(3)  George  S.  McNeel  and  wife,  A.  M.  Ed- 
gar and  wife,  G.  E.  Beard  and  wife,  and  D. 
A.  Penick  and  wife  grant  to  said  trustee  an 
undivided  one-third  of  tract  No.  3,  contain- 
ing 2,460  acres;  the  Edraistons  grant  to  said 
trustee  the  remaining  two-thirds  of  said 
tract 

(4)  Alvin  Clark  and  wife,  Henry  Clark  and 
wife,  and  D.  A.  Penick  and  wife  grant  to 
said  trustee  tract  No.  4,  containing  2,760 
acres. 

(5)  George  S.  McNeel  and  wife,  A.  M.  Ed- 
gar and  wife,  C.  E.  Beard  and  wife,  and  D. 
A.  Penick  and  wife  grant  to  said  trustee 
tract  No.  5,  containing  1,650  acref» 

(6)  C.  B.  Beard  and  wife,  D.  A.  Penick  and 
wife,  and  Richard  McNeel  each  grant  to  said 
trustee  a  one-fourth  of  tract  No.  6,  contain- 
ing 2,050  acres,  and  the  Edmistons  the  re- 
maining one-fourth  in  the  same  tract 

(7)  Richard  McNeel,  0.  E.  Beard  and  wife, 
and  D.  A.  Penick  and  wife  each  grant  to  said 
trustee  a  one-fourth  of  tract  No.  7,  contain- 
ing 5,450  acres,  and  the  Edmistons  grant  the 
remaining  one-fourth  in  the  same  tract. 

(8)  George  S.  McNeel  and  wife,  claiming 
to  own  a  one-fourth  of  tract  No.  8,  contain- 
ing 2,450  acres,  a  like  one-fourth  In  tract  No. 
9,  containing  2,216  acres,  and  a  like  one- 
fourth  in  tract  Na  10,  containing  430  acres, 
and  0.  E.  Beard  and  wife  claiming  to  own  a 
like  one-fourth  in  the  same  three  tracts,  and 
A.  M.  Edgar  and  wife,  claiming  to  own  a 
like  one-fourth  in  the  same  three  tracts,  and 

D.  A.  Penick  and  wife,  claiming  to  own  the 
remaining  one-fourth  in  the  same  three 
tracts,  grant  said  tracts  to  the  said  trustee. 

(9)  George  S.  McNeel  and  wife,  A.  M.  Ed- 
gar  and  wife,  C.  E.  Beard  and  wife,  and  D. 
A.  Penick  and  wife,  the  said  McNeel  claim- 
ing to  own  a  one-eighth  part  of  tract  No.  11, 
containing  575  acres,  the  said  Edgar  and 
wife  claiming  a  like  one-eighth  part,  and 
the  said  Beard  and  wife  claiming  another 
one-eighth  part,  and  the  said  Penick  and 
wife  claiming  also  a  one-eighth  part,  grant 
to  said  trustee  their  respective  Interests,  ag- 
gregating four-eighths  of  575  acres;  and 
Elizabeth  A.  Arbogast  and  husband,  Frances 

E.  Kerr  and  husband,  Emma  M.  Beard  and 
husband,  Eveline  Beard  and  husband,  Henry 
A.  Yeager  and  wife.  Brown  M.  Yeager  and 
wife,  and  Paul  M.  Yeager,  each  claiming  a 
one-fourteenth  part  therein,  grant  said  tract 
of  575  acres  to  said  trustee. 

It  will  be  observed  that  the  three  tracts 
in  controversy  are  the  tracts  designated  In 
the  second,  eighth,  and  ninth  grants,  being 
tract  No.  2  for  28,500  acres,  tract  No.  9  for 


2,216  acres,  and  tract  No.  11  for  575  acres. 
The  Yeager  heirs  who  executed  this  deed 
actually  conveyed  their  Interests  in  the  28,- 
500-acre  tract;  this  will  be  discussed  later. 
They  are  not  named  as  grantors  in  the  spe- 
cific grant  of  the  2,216-acre  tract;  they  are 
named  as  grantors  in  the  specific  grant  of 
the  575-acre  tract,  so  those  who  executed 
said  deed  actually  conveyed  their  interests 
in  that  tract 

The  deed  was  executed  by  Elizabeth  Yeag- 
er Arbogast  and  husband,  Frances  Yeager 
Kerr  and  husband,  Brown  M.  Yeager  and 
wife,  and  Paul  M.  Yeager,  and  properly  ac- 
knowledged by  each  of  them.  It  appears  al- 
so to  have  been  signed,  but  not  acknowledged 
by  Henry  A.  Yeager  and  Bertie,  his  wife. 
Michael  O.  Beard  and  Emma  M.  Beard,  his 
wife,  and  Josiah  O.  Beard  and  (erroneous- 
ly) Emma  M.  Beard.  The  three  interests 
owned  respectively  by  Henry  A.  Yeager,  Eve- 
line Yeager  Beard,  and  Emma  Yeager  Beard, 
as  appears  by  other  exhibits,  were  acqulro<l 
by  the  plaintiff  through  other  conveyances. 

The  only  point  in  controversy  arising  un- 
der this  deed  as  to  the  Yeager  interests  is 
whether  or  not  the  four  Yeager  heirs  who 
properly  executed  the  deed  actually  conveyed 
their  interests  in  the  2,216-acre  tract,  or,  if 
not,  whether  under  the  deed  a  power  w^as 
granted  to  the  trustee  to  convey  their  inter- 
ests. Whether  these  four  heirs  actually  con- 
veyed their  respective  interests  to  the  trus- 
tee, or,  if  they  did  not,  whether  they  were 
estopped  by  that  deed  from  claiming  their 
interests  therein,  we  find  it  unnecessary  to 
decide,  as  under  the  terms  of  the  deed  we 
find  that  the  trustee  was  authorized  to  sell 
the  several  tracts  and  to  make  conveyances 
thereof,  to  receive  the  purchase  money  there- 
for, and  to  distribute  the  proceeds.  The 
deed  must  be  construed  as  a  whole.  Its  gen- 
eral purpose  appears  to  be  to  vest  the  title 
to  all  of  these  lands,  and,  if  not  the  title, 
the  authority  to  convey  the  title,  in  one  per- 
son, to  wit,  D.  A.  Penick,  trustee;  In  other 
words,  the  various  interests  were  pooled. 
No  difference  seems  to  have  been  made  in 
the  value  per  acre  of  the  several  tracts. 
The  deed  further  provided  that  in  case  the 
purchaser  or  purchasers  should  be  evicted 
from  any  portion  of  the  land  sold,  or  lose 
said  lands  by  reason  of  any  defect  in  the 
title  of  the  first  parties,  the  amount  of  the 
purchase  price  which  the  first  parties  shall 
be  required  to  refund  to  such  purchaser  or 
purchasers  shall  be  the  average  price  per 
acre  which  the  purchaser  or  purchasers  may 
pay  to  the  said  trustee  for  the  whole  of  the 
lands  which  said  trustee  may  sell  to  such 
purchaser  or  purchasers. 

This  deed  was  not  a  mere  sale  to  the  trus- 
tee of  the  lands  in  controversy,  but  the  real 
purpose  was  to  vest  authority  In  the  trus- 
tee as  a  matter  of  convenience,  and  enable 
him  to  make  sale  or  sales  of  the  various 
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tracts.  The  consideration  of  $5  recited  in 
the  deed  is  a  nominal  consideration  only. 
The  Yeager  heirs  were  doubtless  by  mistake 
omitted  as  grantors  and  undivided  owners  of 
the  eighth  grant,  covering  the  2,216-acre 
tract,  as  they  then  owned  an  undivided  one- 
third  part  of  that  tract  The  bill  avers,  how- 
ever, that,  acting  under  authority  of  this 
deed,  the  trustee  sold  said  lands  or  interests 
therein  conveyed,  including  the  four-sevenths 
Interest  of  the  Yeager  heirs,  and  the  inter- 
est conveyed  by  him  under  said  deed  finally 
passed  by  successive  conveyances  to  the 
plaintiff,  and  that  the  grantors  or  parties 
who  executed  said  Exhibit  No.  18  accepted 
their  respective  shares  of  the  purchase 
money. 

It  is  objected  by  counsel  for  the  demur- 
rants that  Mrs.  Arbogast  and  Mrs.  Kerr 
were  married  women  at  the  time  of  the  ex- 
ecution of  this  deed  and  that  they  could  not 
execute  such  power,  if  the  deed  is  to  have 
that  construction;  but  by  reference  to  chap- 
ter 67,  §  12,  Acts  1875,  we  find  that  a  mar- 
ried woman  might,  by  power  of  attorney 
duly  executed,  acknowledged,  and  certified, 
as  prescribed  In  section  4  of  that  chapter, 
appoint  an  attorney  in  fact  for  her  and  in 
her  name  to  execute  and  acknowledge  for 
record  any  deed  or  other  writing  which  she 
might  acknowledge  In  person,  and  that  every 
deed  and  other  writing  so  executed  and  ac- 
knowledged by  such  attorney  in  fact  in  pur- 
suance of  said  power  should  be  as  valid  and 
effectual  In  all  respects  to  convey  the  title 
and  interests  of  such  married  woman  in  the 
real  estate  thereby  conveyed  and  to  bar  her 
right  of  dower  therein  as  if  she  had,  in  per- 
son and  in  the  manner  required  by  the  fourth 
section  of  said  chapter,  executed  and  ac- 
knowledged the  same.  While  the  deed  does 
not  name  D.  A.  Penick  as  attorney  in  fact, 
but  as  a  trustee,  yet  the  mere  name  makes 
no  difference;  equity  regards  substance  and 
not  mere  form.  The  subsequent  conveyance 
made  by  the  trustee  of  these  lands  shows 
that  he  acted  under  the  power  and  authority 
conferred  upon  him  by  the  deed.  So  we  hold 
that  this  deed,  Exhibit  No.  18,  conferred  up- 
on tbe  trustee,  so  long  as  the  authority 
therein  was  unrevoked,  the  right  to  convey 
the  undivided  interest  of  Elizabeth  Yeager 
Arbojrast,  Frances  E.  Kerr,  Brown  M.  Yeag- 
er, and  Paul  M.  Yeager  in  the  several  tracts 
mentioned.  The  bill  and  exhibits  further 
show  that  these  interests  passed  to  the 
plaintiff,  as  did  likewise  the  undivided  three- 
sevenths  Interests  of  the  Yeager  heirs  which 
were  not  conveyed  by  Exhibit  No.  18,  thus 
vesting  in  the  plaintiff  all  the  right,  title, 
and  Interest  of  the  Yeager  heirs  in  and  to 
the  tracts  of  28,500  acres,  2,216  acres,  and 
575  acres. 

As  to  the  interest  of  the  heirs  of  David 
Hannah,  deceased,  in  the  2,216  acres,  the 
record  clearly  shows  that  all  of  David  Han- 


nah's interest  in  this  tract  was  devised  to 
Isabella  Varner,  Mary  Snyder,  and  Robert 
A.  Hannah,  and  that  their  Interests  were 
acquired  by  the  plaintiff  through  subsequent 
conveyances.  As  to  the  interests  of  David 
Hannah's  heirs  In  the  675-acre  tract,  we 
think  the  record  clearly  shows  that  all  the 
interests  of  these  heirs,  to  wit,  Isabella 
Varner,  Elizabeth  Vanrennen,  Mary  Snyder, 
David  Hannah,  William  B.  Hannah,  and  Rob- 
ert A.  Hannah,  were  acquired  by  the  plain- 
tiff and  its  predecessors  In  title,  except  that 
of  John  B.  Hannah  and  Joseph  Hannah, 
being  the  undivided  two-eighths  of  a  one- 
third  part,  or  one-twelfth  of  the  575  acres. 
The  bill  carefully  deraigns  the  title  to  these 
^several  tracts  of  land  from  the  commonwealth 
of  Virginia,  and  exhibits  all  the  title  papers, 
including  various  surveys,  comprising  52  ex- 
hibits, covering  with  the  bill  approximately" 
300  pages.  It  would  be  needless  to  pursue 
this  discussion  further  by  inquiring  into  the 
effect  of  each  exhibit,  though  we  have  made 
a  careful  examination  of  all  of  them,  it 
the  plaintiff's  allegations  in  its  bill  are  true, 
and  for  the  purpose  of  this  discussion  they 
are  admitted  to  be  true,  then  the  plaintiff 
has  a  good  title  to  the  surface  and  timber 
rights  in  the  28,500-acre  tract,  the  2.216-acre 
tract,  and  In  all  of  the  575-acre  tract  save 
and  except  an  undivided  one-twelfth  interest 
which  it  recognizes  is  hojd  by  the  heirs  of 
John  B.  Hannah  and  Joseph  Hannah. 

[4]  Tlie  demurrants  point  out  as  ground  of 
demurrer  (hat  plaintiff  is  not  sole  owner 
of  all  of  the  lands  in  suit,  in  that  it  recog- 
nizes the  heirs  of  John  B.  Hannah  and  Jo- 
seph Hannah  as  Joint  owners  of  an  undivid- 
ed one-twelfth  interest  In  the  575-acre  tract. 
We  see  nothing  In  this  objection.  So  far  as 
we  know,  demurrants*  claims  may  not  affect 
the  title  of  the  Hannah  heirs,  but,  if  they 
did,  we  see  no  reason  why  these  heirs  may 
not  be  made  parties  defendant.  If  this 
suit  involved  only  the  575-acre  tract  and 
the  Hannah  heirs  owned  an  undivided  one- 
twelfth  interest,  why  could  not  the  plaintiff, 
owning  the  remaining  eleven-twelfths  inter- 
est, join  them  as  defendants  in  a  suit  of 
this  character  instead  of  making  them  par- 
ties plaintiff?  They  might  be  unwilling  to 
incur  the  expense  of  joining  in  snch  suit  as 
coplain tiffs.  Why  should  plaintiff  be  de- 
prived of  its  equitable  remedy  under  such 
circumstances?  We  do  not  think  It  is.  In 
the  case  of  O'Donnell  v.  Mclntyre,  87  Hun, 
(N.  Y.)  615,  affirmed  in  116  N.  Y.  663,  22  N. 
E.  1134.  it  was  held: 

"One  of  several  tenants  in  common  may  bring 
an  action  to  remove  a  cloud  upon  the  title  of 
the  land  in  which  he  has  an  interest'* 

See,  also.  Goldsmith  v.  Gilliland  (0.  0.) 
24  Fed.  154,  and  32  Cyc.  1348. 

We  therefore  hold  that  the  bill  is  sufficient 
In  law  and  that  the  circuit  court  of  Kan- 
awha county  was  right  in  overruling  the  de- 
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murrer,  and  its  decree  so  doing  is  affirmed, 
and  this  conclusion  will  be  certified  to  the 
circuit  court. 


(90  W..  Va.  277) 

PITTSBURGH  &  WEST  VIRGINIA  GAS  CO. 
V.  SHREVE  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  14,  1922.) 

(Svllahui  Iv   the   Court.) 

Appeal  and  error  €:=»308— Supreme  Court  can- 
not review  decree  dismissing  part  of  answer 
setting  up  affirmative  relief,  either  by  vol- 
untary oertification,  or  parties'  Joint  appJIca- 
tlon. 

Where  a  demurrer  to  an  answer  in  the 
nature  of  a  cross-bill  has  been  sustained  and  a 
decree  entered  dismissing  the  answer  so  far 
as  it  sets  up  matter  for  affirmative  relief,  the 
appellate  court  does  not  have  jurisdiction  to 
review  and  pass  upon  the  questions  raised  by 
the  demurrer  to  the  affirmative  relief  sought, 
upon  certification  to  it  by  the  judge  of  his 
own  volition  or  upon  the  joint  application  of 
the  parties,  under  the  last  clause  of  section  1 
c.  135,  Code  (Code  Supp.  1918,  sec.  4981). 

Case  Certified  from  Circuit  Court,  Wetzel 
County. 

Action  by  the  Pittsburgh  &  West  Virginia 
Gas  Company  agtfinst  Silas  Shreve  and  oth- 
ers. Certified  by  the  circuit  court  upon  its 
own  motion  for  review  of  Its  action  in  sus- 
taining a  demurrer  to  the  answer  in  the 
nature  of  a  cross-bill.  Supreme  Court  of 
Appeals  held  without  jurisdiction  to  con^ 
aider  the  decree,  and  certified  cause  dis- 
missed. 

M.  H.  Willis,  of  New  Martinsville,  for 
plaintiff. 

T.  M.  Mcintire,  G.  W.  CJoflaeld,  and  D.  V. 
Lemon,  all  of  New  Martinsville,  for  defend- 
ants. 

LIVELY,  J.  The  circuit  court  upon  its  own 
motion  has  certified  to  this  court  for  review 
its  action  in  sustaining  a  demurrer  to  an 
answer  in  the  nature  of  a  cross-bill,  as  pro- 
vided in  the  last  clause  of  section  1,  c.  135, 
Code  (Code  Supp.  1918,  sec.  49S1). 

Plaintiff  filed  its  bill  of  interpleader,  in 
which  It  alleges  that  it  has  certain  sums  of 
moneys  in  its  hands,  as  the  lessee  of  a  tract 
of  22  acres  formerly  owned  by  Elizabeth  and 
Elija  Tuttle,  derived  from  development  of 
gas  thereon  in  paying  quantities,  and  to 
which  sums  defendants  assert  conflicting 
claims,  based  on  certain  conveyances  of  the 
land  and  gas  therein,  made  by  the  Tuttles. 
Defendants  W.  V.  Gallagher,  T.  C.  Gallagher, 
Delia  Gallagher,  H.  J.  Lewis,  and  Lyle 
Martin  filed  their  answer  in  the  nature  of  a 
cross-bill,  in  which  they  aver  that  their 
daimsi  to  the  moneys  are  based  primarily 


upon  a  deed  made  by  the  Tuttles  on  the  9tli 
of  May,  1898,  which  conveyed  to  T.  C.  and 
W.  O.  Gallagher  "the  one  sixteenth  part  of 
all  the  oil  and  gas  within  and  under  the 
following  described  land"  (the  22  acres); 
that  the  deed  was  not  correctly  drawn  by 
the  scrivener;  that  the  Intention  and  under- 
standing of  the  parties  thereto  was  that  the 
grantees  should  have  one-half  of  the  royal- 
ties and  one-half  of  the  rentals  in  the  oil 
and  gas  in  said  land,  and  that  the  Tattles 
(who  are  now  dead)  and  those  now  claiming 
under  them,  their  codefendants,  always  un- 
derstood and  considered  that  said  Galla- 
ghers owned  one-half  the  royalties  and  rent- 
als, and  never  made  any  other  claim  until 
after  the  development  of  the  land  for  gas 
under  plain tifi''s  lease  and  the  accrual  of 
gas  rentals.  They  prayed  that  their  code- 
fendants, the  adverse  claimants,  be  made 
parties  defendant  to  their  cross-bill;  that 
the  Tuttle  deed  of  1898  be  reformed  so  as 
to  conform  to  the  true  intent  of  the  parties 
thereto;  and  that  they  be  decreed  one-half 
of  the  gas  rentals  derived  from  said  land 
and  thereafter  accruing.  Silas  Shreve  and 
the  other  adverse  claimants  to  the  gas  ren- 
tals demurred  to  the  cross-bill,  and  a  de- 
cree was  entered,  sustaining  the  demurrer 
on  the  ground  of  laches  on  the  part  of  the 
Gallaghers  in  asserting  their  claim  for  re- 
formation of  the  deed  and  dismissing  the 
cross-bill  in  so  far  as  it  prays  for  affirma- 
tive relief. 

Can  the  appellate  court  review  this  decree 
upon  certificate  provided  for  In  the  last 
clause  of  section  1,  c.  135,  Code?  That 
clause  reads: 

"Any  question  arising  upon  the  sufficiency  of 
a  summons  or  return  of  service,  or  challenge 
of  the  sufficiency  of  a  pleading,  in  any  case 
within  the  appellate  jurisdiction  of  the  Su- 
premo Court  of  Appeals^  may,  in  the  discretion 
of  the  court  in  which  it  arises,  and  shall,  on 
the  joint  application  of  the  parties  to  the  suit, 
in  beneficial  interest,  be  certified  by  it  to  the 
Supreme  Court  of  Appeals  for  its  decision,  and 
further  proceedings  in  the  case  stayed  until 
such  question  shall  have  been  decided  and  the 
decision  thereof  certified  back." 

A  reading  of  the  clause  impels  a  conclu- 
sion that  it  was  not  intended  to  take  the 
place  of  appeals  and  writs  of  error.  It  lim- 
its the  right  of  this  court  to  decide  questions 
arising  In  the  preliminary  stages,  and  before 
final  judgment  or  decree.  It  was  intended 
to  settle  basic  questions  of  procedure  prior 
to  the  expenditure  of  labor  and  exi)ense  in- 
cident to  a  full  preparation  for  final  hearing. 
In  this  decree  we  have  finality;  and  the 
only  way  by  which  a  final  decree  can  be  re- 
vicwtMl  in  the  appellate  court  Is  by  appeal. 
Had  the  demurrer  been  sustained  or  over- 
ruled without  dismissal  of  the  cross-bill,  the 
action  of  the  court  would  have  been  review- 
able by  the  procedure  under  consideration— 
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by  certification.  The  merits  of  the  causD 
would  have  been  pending,  undeterminefd, 
and  the  parties  yet  before  the  court  It  is 
true  that  plaintiflTs  bill  of  interpleader  Is 
pending.  The  relief  sought  by  that  bill  has 
not  been  granted  nor  refused;  but  the  con- 
troversy between  the  codefendants  arising 
on  the  cross-bill  answer,  the  merits  of  the 
underlying  cause  of  the  litigation,  have  been 
^determined,  adjudicated,  and  dismissed  from 
further  consideration.  As  between  code- 
fendants there  is  finality  in  the  decree. 
What  part  they  shall  take  of  the  fund  inter- 
pleaded is  a  mere  matter  of  calculation. 
What  could  be  more  final  in  the  adjudica- 
tion of  action,  properly  pleaded,  than  the 
dismissal  of  the  bill  for  want  of  merit?  We 
decided  in  Heater  v.  Lloyd,  85  W.  Va.  570; 
102  S.  E.  228:, 

"The  correctness  of  £he  rulmg  of  a  trial 
court  sustaining  a  demurrer  to  a  bill,  but  not 
dismissing  it,  may  properly  be  considered  by 
this  court  upon  certificate,  as  authorized  by 
section  1,  c.  135,  Code;  but  the  court  will  not 
consider  that  part  of  the  order  dismissing  from 
the  suit  one  or  more,  bat  not  all,  of  the  parties 
defendant,  such  action  being  final  als  to  them, 
and,  if  erroneous,  correctable  only  upon  ap- 
peal." 

We  are  without  Jurisdiction  to  consider 
the  decree  by  this  procedure,  and  it  will 
be  so  certified  to  the  circuit  court 

Dismissed. 


(80  W.  Va.  272) 

STATE  V.  PECK.     (No.  4293.) 

(Supreme  Court  of  Appeals  of  West  Virginia: 

Feb.  14,  1922.) 

(SpUahiu  by  the  Court  J 

Crimfnal  !aw  <e=>366(6),  419,  420(4)— Witness' 
statement  of  particulars  detailed  by  prosecu- 
trix six  hours  after  ooourrence  held  hearsay 
and  not  a  part  of  the  res  gestffi. 

In  a  prosecution  for  attempt  to  commit 
rape,  it  is  reversible  error  to  permit  a  witness, 
to  whom  prosecutrix  detailed  the  particulars 
of  the  commission  of  the  alleged  offense  six 
hours  after  it  occurred,  to  repeat  the  particu- 
lars BO  given  him  by  her  to  the  jury.  Such 
evidence  is  hearsay,  and  not  a  part  of  the  res 
gestee. 

Error  to  Circuit  Court,  Greenbrier  County. 

Joe  Peck  was  convicted  of  attempt  to  rape, 
and  he  brings  error.  Judgment  reversed, 
verdict  set  aside,  and  cause  remanded  for 
new  trial.   * 

Thomas  N.  Bead,  of  Hlnton,*  for  plaintiff 
in   error. 

E.  T.  England,  Atty.  Gen.,  and  R.  A.  Bless- 
ing, Asst  Atty.  Gen.,  for  the  State. 

lilVELT,  J.  The  defendant  was  convicted 
of  an  attempt  to  commit  a  rape  on  Viola 


Adkins,  and  on  the  8d  day  of  February,  192:^ 
was  sentenced  to  confinement  In  the  peniten- 
tiary for  three  years,  and  he  now  prosecutes 
this  writ  of  error. 

Defendant  is  a  negro  boy  about  22  years  of 
age,  and  for  several  years  prior  to  the  in- 
dictment  had  been  worthing  for  the  white 
people  on  their  farms  in  the  neighborhood 
where  the  alleged  offense  was  committed. 
At  one  time  prior  thereto  he  had  worked  on 
the  farm  of  the  husband  of  the  prosecutrix. 
Several  witnesses,  men  prominent  in  the 
community,  testified  that  he  was  of  an  es- 
pecially law-abiding  disposition  and  had 
never  been  in  any  trouble  before;  that  he 
had  lived  many  years  in  the  community,  had 
worked  for  them  and  others,  was  respectful 
to  their  famliies,  and  was  peaceable,  quiet, 
inoffensive,  and  of  good  character. 

The  prosecutrix,  Viola  Adkins,  testified,  in 
substance,  that  on  the  29th  of  October,  1920, 
when  her  husband  was  away  from  home  and 
at  the  city  of  Ronceverte,  defendant  came 
to  her  house,  and,  after  some  conversation 
concerning  the  whereabouts  of  her  husband, 
he  went  into  the  house  and  sat  down  by  the 
fire,  whereupon  she  followed  him  into  the 
house  and  ordered  him  to  go  away.  He  then 
informed  her  that  he  had  three  polecat  hides 
he  desired  to  sell  to  her  husband,  out  she 
told  him  that  she  did  not  want  to  purchase 
and  again  ordered  him  to  leave  the  house.  As 
she  started  out  of  the  kitchen  with  the  in- 
tention of  going  out  of  the  house,  he  re- 
marked that  he  liked  white  women  better 
than  he  did  colored  women  and  caught  her  as 
she  passed,  but  she  broke  away  from  him  and 
got  opposite  the  "meal  room"  door,  when  he 
again  caught  her.  She  again  broke  away 
from  him  and  told  him  she  would  have  liim 
arrested  and  to  get  away  from  there  quick. 
After  getting  out  of  the  house,  being  followed 
by  the  boy,  she  again  told  him  to  leave  the 
premises,  but  he  then  insisted  that  he  desired 
to  sell  the  polecat  skins  and  made  a  proffer 
to  sell  them  for  50  cents,  or  that  he  would 
sell  them  to  her  ''for  a  little."  She  again 
told  him  to  leave,  but  he  replied  that  he  was 
hungry  and  wanted  a  piece  of  bread,  or 
wanted  some  matches,  as  he  desired  to  take  a 
smoke,  and  she  again  ordered  him  to  leave 
the  premises,  with  a  threat  to  have  him  ar- 
rested. He  them  '*moped"  up  through  the 
yard,  looking  back  until  he  went  out  of  sight 
beyond  an  outhouse  and  disappeared.  She 
then  went  into  the  house,  called  up  some 
neighbor,  and  asked  her  to  inform  her  hus- 
band as  he  returned  from  Ronceverte  that 
she  would  be  at  Mrs.  Clel  Wilson*s  house; 
that  something  had  occurred  which  she  had 
not  expected,  and  to  come  there  for  her  on 
his  return.  She  took  her  child,  about  two 
or  three  years  old,  and  immediately  went  to 
Mrs.  Wilson's  house,  about  one-half  mile 
from  her  dwelling.  She  did  not  inform  Mrs. 
Wilson   of  what  had   occurred,   but  stated 
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to  her  in  a  general  way  that  something  had 
happened  which  she  had  not  expected,  and 
that  she  would  wait  there  for  the  return  of 
her  husband.  Mrs.  Wilson  testified  that  pros- 
ecutrix was  apparently  excited  when  she 
came  to  her  house  that  day,  but  did  not 
tell  what  had  occurred.  Mrs.  Adkins  re- 
mained at  Mrs.  Wilson's  house  until  her  hus- 
band returned,  about  six  hours  after  the 
alleged  attempt  When  he  came  for  her  she 
told  him  what  had  occurred,  giving  minute 
and  specihc  particulars.  Two  or  three  days 
after  the  husband  went  to  a  nearby  station 
on  the  railroad  for  the  purpose  of  obtaining 
a  warrant  for  the*  defendant,  but  was  in- 
formed that  he  would  have  to  go  to  iion- 
ceverte  for  that  purpose,  where  a  Justice  of 
the  peace  resided.  A  week  later  he  and 
his  wife  went  to  the  dty  of  Ronceverte  for 
the  purpose  of  obtaining  a  warrant,  and  on 
their  way  met  the  defendant,  who  ap- 
proached the  husband  and  made  an  attempt 
to  enter  into  a  conversation  with  them,  stat- 
ing that  he  had  heard  in  the  neighborhood 
that  they  had  accused  him  of  '^holding  up" 
Mrs.  Adkins.  They  refused  to  enter  into 
conversation  with  him  and  proceeded  to  the 
justice  of  the  peace,  where  the  warrant  was 
issued.  The  husband  was  placed  on  the 
witness  stand,  and  in  the  course  of  his  evi- 
dence was  asked  what  his  wife  said  to  him 
when  he  found  her  at  Mrs.  Wilson's  house 
on  his  return  from  Ronceverte,  and  he  pro- 
ceeded to  give  all  of  the  details  of  the  alleged 
attempt  as  detailed  to  him  by  her  on  that 
occasion.  This  evidence  was  objected  to  by 
defendant,  but  the  court  permitted  the  wit- 
ness to  state  what  his  wife  had  told  him, 
going  into  the  most  minute  details  and  par- 
ticulars. His  testimony  was  a  reiteration 
of  the  statements  made  by  the  wife  in  her 
testimony.  The  only  other  witness  offered 
by  the  prosecution  was  Mrs.  Wilson,  whose 
evidence  has  been  referred  to. 

The  defendant  denied  that  he  ever  made 
any  attempt  to  touch  Mrs.  Adkins  or  to  go 
into  her  house  on  that  occasion,  or  that  he 
had  made  any  indecent  proposal  to  her,  or 
had  done  anything  which  was  not  entirely 
respectful  to  her.  He  admitted  that  he  was 
at  her  house  and  went  into  the  yard  and 
inquired  if  Mr.  Adkins  would  purchase  from 
him  the  polecat  skins  which  he  then  had  in 
his  hands;  that  she  seemed  to  be  excited 
and  ordered  him  to  go  away  and  leave  the 
premises,  which  he  promptly  did.  He  de- 
tailed a  conversation  which  occurred  between 
them,  but  of  an  entirely  different  nature 
from  that  given  by  the  prosecutrix.  Some 
time  before  this  occurrence  he  had  sold  to 
Mr.  Adkins  a  polecat  skin,  and  went  there 
this  time  for  the  purpose  of  making  another 
sale.  The  only  other  evidence  taken  was  that 
of  the  character  witnesses,  who  testified  as 
to  the  good  standing  and  character  of  the 
defendant. 

There  are  two  grounds  of  error  relied  up- 


on: (1)  That  the  evidence  is  not  sufficient  to 
prove  an  attempt  to  commit  rape;  (2)  that 
the  court  erred  in  permitting  the  husband  to 
detail  the  conversation  which  he  had  witii 
his  wife  six  hours  after  the  alleged  offense, 
in  which  she  gave  the  particulars  of  the 
alleged  crime. 

We  do  not  deem  it  necessary  or  proper  to 
pass  upon  the  first  ground  of  error,  inas- 
much as  we  have  concluded  to  reverse  the. 
Judgment  of  the  lower  court  and  award  a 
new  trial.  We  are  of  opinion  that  the  second 
ground  of  error  is  well  taken. 

It  is  well  settled  by  the  great  majority  of 
decisions  and  by  the  text- writers  that  it  is 
error  to  permit  a  witness  to  whom  the  prose- 
cutrix has  detailed  the  particulars  of  a  crime 
of  this  character  to  repeat  to  the  Jury  what 
she  said  in  relation  thereto,  especially  where 
the  witness  details  the  particulars  of  the 
occurrence.  In  a  few  of  the  Jurisdictions 
the  details  of  the  complaint  are  held  admis- 
sible for  the  purpose  of  corroborating  the 
prosecutrix,  but,  as  above  stated,  the  great 
weiijht  of  authority  is  that  any  person  to 
whom  she  has  made  a  complaint  or  detailed 
the  circumstances  is  not  permitted,  when 
placed  on  the  witness  stand,  to  repeat  all  of 
the  details  and  particulars  as  reported  to 
the  witness  by  her.  It  is  permissible  for  the 
witness  to  state  that  she  made  the  complaint, 
but  to  that  extent  only  should  the  evidence  go. 
22  R.  O.  L.  p.  1213,  §  48;  State  v.  Grlflln, 
43  Wash.  501,  86  Pac.  951,  11  Ann.  Cas.  95, 
where  it  is  held  that  it  is  proper  to  show, 
as  corroborative  testimony,  the  fact  that 
prosecutrix  made  complaint  of  the  outrage 
soon  after  its  commission,  but  the  particulars 
and  the  name  of  the  person  alleged  to  have 
committed  the  act  should  be  excluded.  See, 
also.  People  v.  Mayes,  66  Cal.  597,  6  Pac.  691, 
56  Am.  Rep.  126;  Shartzer  v.  State,  63  Md. 
149,  52  Am.  Rep.  501;  Oleson  v.  State,  11 
Neb.  276,  9  N.  W.  38,  38  Am.  Rep.  366;  Cas- 
tillo V.  State,  31  Tex.  Cr.  R.  145,  19  S.  W.  892, 
37  Am.  St.  Rep.  794.  The  rule  and  the  reason 
therefor  are  given  by  Judge  Allen  in  the 
leading  case  of  Brogy  v.  Commonwealth,  10 
Grat.  (Va.)  722,  decided  in  1853.  It  is  there 
stated: 

"Though  it  is  competent  to  prove  a  fact  of 
a  recent  complaint  by  the  female,  for  the  pur- 
pose of  sustaining  her  credit,  it  is  not  compe- 
tent to  prove  the  particulars  of  her  com- 
plaint*' 

Of  course,  it  would  be  competent  to  show, 
In  addition  to  the  fact  that  the  prosecutrix 
made  a  complaint,  her  appearance,  whether 
or  not  her  Xdothes  were  torn  or  marks  of 
violence  upon  her  person,  or  agitation  and 
the  like,  but  it  is  apparent  that,  if  the  evi- 
dence be  permitted  to  go  beyond  these,  then 
the  rule  which  excludes  hearsay  and  state- 
ments not  under  oath  is  violated.  If  one 
witness  is  permitted  to  detail  her  conversa- 
tions and  statements,  then  any  number  of 


W.Va.) 


OILEATHOX7SE  v.  8EBQENT 
(110  8.B.) 


717 


witnesses  who  heard  her  make  the  same 
statement  on  other  occasions  would  also  be 
permitted  to  testify — a  rash  departure  from 
one  of  the  most  salutary  rules  of  evidence. 

'*6y  weight  of  authority  evidence  must  be 
confined  to  the  particular  fact  that  complaint 
was  made;  the  details  or  particulars  of  the 
complaint  not  being  admissible  as  sabstantive 
testimony  unless  the  statement  is  a  part  of 
the  res  gestae."  33  Cyc.  p.  1463,  and  decisions 
there  cited  from  practically  all  of  the  states. 

It  cannot  be  maintained,  and  it  is  not  here 
asserted,  that  the  statements  made  by  Mrs. 
Adkins  to  her  husband  at  the  home  of  Mrs. 
Wilson,  six  ^ours  after  the  alleged  offense, 
could  be  considered  as  a  part  of  the  res 
geertse. 

On  overwhelming  authority  and  reason,  we 
conclude  that  the  evidence  of  the  husband 
detailing  the  particulars  of  the  alleged  of- 
fense as  told  to  him  by  his  wife  is  incompe- 
tent, prejudical,  and  reversible  error;  and 
we  reverse  the  judgment,  set  aside  the  ver- 
dict, and  award  a  new  trial. 

Reversed  and  remanded. 


(90  W.  Va.  347) 

GREATHOUSE   et  al.  v.   SERGENT. 
(No.  4408.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  21.  1922.) 

(Syllahua  by  the  Court.) 

1.  Mines  and  mineraJs  ^=:s>74— Agreement  that 
purchaser  have  one-fourth  of  oil  lease  delay 
rentals  held  not  to  require  vendor  to  ac- 
count for  only  one-eighth  on  theory  that  he 
owned  only  half  of  lease. 

A  contract  by  which  one  party  sells  to 
another  a  tract  of  land,  except  the  oil  and  gas 
therein,  and  in  which  the  vendor  agrees  tiiat 
the  vendee  shall  have  one-fourth  of  any  delay 
rentals  arising  from  any  oil  or  gas  lease  then  on 
said  tract  of  land,  or  that  may  thereafter  be 
placed  thereon,  will  not  be  construed  so  as  to 
require  the  said  vendor  to  account  for  only 
one-eighth  of  such^  deftay  rentals  upon  the 
theory  that  he  only  owns  one-half  of  the  oil 
and  gas  under  the  land  at  the  date  of  the  con- 
tract. 

2.  Contracts  ^=»I70(I)— Parties' oontemporary 
construction  may  be  entitled  to  great  weight, 
but  such  acts  must  be  free  from  constraint 
and  not  doubtful. 

While  a  contemporary  construction  placed 
upon  a  contract  by  the  parties  in  execution 
thereof  is  entitled  to  great  weight,  and  some- 
times to  controlling  weight,  in  determining  the 
meaning  of  equivocal  or  doubtful  provisions, 
the  acts  relied  upon  as  constituting  such  con- 
struction must  be  free  from  constraint,  with 
full  knowledge  of  their  import,  and  not  of  a 
doubtful  or  dubious  character. 

Error  to  Circuit  Court,  Roane  County. 


Action  by  Daniel  D.  Greathouse  and  oth- 
ers against  J.  A.  Sergent.  Judgment  for 
plaintiffs,  and  the  defendant  brings  error. 
Affirmed. 

Thos.  P.  Ryan  and  Geo.  F.  Cunningham, 
both  of  Spencer,  for  plaintiff  in  error. 

Harper  &  Baker,  of  Spencer,  for  defend- 
ants in  error. 

RITZ,  J.  By  this  writ  of  error  the  de- 
fendant seeks  reversal  of  a  judgment  in  fa- 
vor of  the  plaintiffs  for  certain  delay  rent- 
als which  it  is  claimed  he  was  under  ob- 
ligatioD  to  imy  them  under  the  terms  of  a 
contract  of  sale  of  certain  lands,  and  the 
deed  made  in  pursuance  thereof. 

It  appears  that  on  the  26th  of  April,  1913, 
the  defendant,  being  the  owner  of  three 
small  parcels  of  land,  entered  into  a  con- 
tract by  which  he  agreed  to  sell,  and  did  sell 
the  same  to  the  plaintiff  Daniel  D.  Great- 
house,  for  the  sum  of  $800,  $100  of  which 
was  paid  in  cash,  and  the  residue  to  be  paid 
at  the  rate  of  $100  a  year,  with  Interest  on 
the  deferred  payments.  A  short  time  after 
this  contract  was  entered  into  the  other 
plaintiff,  L.  L.  Greathouse,  secured  a  half 
interest  therein  from  hia  brother.  The 
plaintiffs,  in  accordance  witfi  the  terms  of 
the  contract,  paid  the  purchase  money  as 
the  same  became  due,  and  on  the  22d  of 
June,  1920,  all  of  said  purchase  money  hav- 
ing been  paid,  the  defendant  conveyed  to 
the  plaintiffs  said  tracts  of  land.  One  of 
said  tracts  consisted  of  76  poles,  another  of 
14  acres  and  16  pole^,  and  the  other  of  one- 
half  acre.  Upon  the  tract  consisting  of  76 
poles  and  the  tract  of  14  acres  and  16  poles 
there  were  oil  and  gas  leases  at  the  time  of 
the  sale,  and  the  defendant  Sergent  was  only 
the  owner  of  one-half  of  the  oil  and  gas  in 
the  14-acre  and  16-pole  tract,  a  third  party 
being  the  owner  of  the  other  one-half.  In 
the  contract  of  sale  and  in  the  deed  the  oil 
and  gas  underlying  the  said  three  tracts  ol 
land  were  reserved  by  the  grantor,  the  de- 
fendant herein,  together  with  all  royalties, 
incomes,  bonuses,  and  rentals  accruing  and 
arising  therefrom,  except  the  second  parties, 
being  the  plaintiffs  in  this  suit,  shall  have 
and  be  entitled  to  one-half  of  the  delay  rent- 
als arising  from  the  76-pole  lot,  and  one- 
fourth  of  such  delay  rentals  arising  from 
the  14-acre  and  16-pole  lot  under  any  lease 
for  oil  and  gas  purposes  now  on  said  lots, 
or  which  may  hereafter  be  placed  on  the 
same.  The  lease  then  on  said  lots  provide<^ 
for  the  payment  of  very  small  delay  rentals, 
in  the  one  case  $2  a  quarter,  and  in  the  oth- 
er $1.50  a  quarter.  It  seems  that  Sergent 
collected  these  small  rentals  from  the  date 
of  the  contract  in  April,  1913,  until  the  ex- 
piration of  said  leases,  and  that  in  May, 
1918,  he  entered  into  a  new  lease  'for  oil 
and  gas  on  the  76-pole  lot  under  which  he 
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was  to  receive  delay  rentals  to  the  amount 
of  $150  per  annum,  and  In  June,  1914,  he 
entered  into  a  new  lease  for  oil  and  gas  on 
the  14-acre  and  16-pole  lot  under  the  terms 
of  which  he  received  $160  delay  rental  for 
his  one-half  interest  therein.  The  defend- 
ant has  never  accounted  to  the  plaintiffs  for 
any  of  the  delay  rentals  received  by  him  un- 
der the  leases  on  these  lots  at  the  time  the 
contract  was  entered  into,  and  he  does  not 
contest  their  right  to  recover  a  part  thereof. 
He  has  accounted  to  the  plaintiffs  for  one- 
half  of  the  delay  rentals  received  by  him 
Qpon  the  76-pole  lot  under  the  new  lease, 
and  there  is  no  controversy  arising  herein 
in  regard  thereto.  The  principal  controversy 
is  the  delay  rentals  arising  from  the  14- 
acre  and  10-pole  lot  under  the  new  lease, 
the  plaintiffs'  contention  being  that  they 
are  entitled  to  receive,  under  the  terms  of 
the  contract  and  deed,  one^fourth  of  all 
the  delay  rentals  paid  on  this  tract  of  land, 
and  the  defendant's  contention  being  that 
they  are  entitled  to  receive  one-fourth  of 
the  one-half  received  by  him. 

It  appears  that  the  manner  in  which  the 
defendant  accounted  to  the  plaintiffs  for  the 
delay  rentals  which  he  has  already  paid 
them  was  that  as  each  of  the  purchase- 
money  notes  came  due  there  was  credited 
thereon  the  part  of  the  delay  rentals  which 
the  defendant  admitted  the  plaintiffs  were 
entitled  to  receive,  and  the  balance  of  .such 
notes  paid.  The  credits  given  on  these  notes, 
so  far  as  the  14-acre  tract  is  concerned,  was 
only  for  one-fourth  of  the  one-half  of  the 
delay  rentals  instead  *of  for  one-fourth  of 
the  whole  thereof,  and  the  defendant's  prin- 
cipal contention  is  that  because  the  plain- 
tiffs paid  the  balance  on  these  notes  from 
time  to  time  and  acceded  to  this  contention, 
the  parties  have  placed  a  contemporaneous 
construction  upon  the  contract  which  will  be 
controlling  in  determining  their  rights  there- 
under. 

[1,  2]  The  provision  of  the  contract  in 
question  hardly  seems  susceptible  of  two 
constructions.  It  provides  in  simple,  plain 
language  that  the  plaintiffs  are  to  have  one- 
half  of  the  delay  rentals  arising  from  the 
76-pole  lot,  and  one-fourth  of  the  delay  rent- 
als arising  from  the  14-acre  lot  under  any 
lease  for  oil  and  gas  purposes  now  on  said 
lots,  or  which  may  hereafter  be  placed  on 
the  same.  It  may  be  quite  true  that 
the  plaintiffs  knew  that  the  defendant  only 
owned  one-half  of  the  oil  and  gas  in  the 
14-acre  lot,  but  this  can  make  no  difference 
so  far  as  their  rights  are  concerned.  The 
question  here  is,  what  did  the  defendant 
sell  them,  and  this  question  is  answered  by 
the  clear,  unequivocal  language  of  the  con- 
tract, that  is,  one-fourth  of  the  delay  rent- 
als arising  from  any  lease  now  on  or  that 
may  hereafter  be  placed  upon  the  14-acre 
lot. 


The  plaintiffs  do  not  admit  that  they  have 
acceded  to  the  contention  of  the  defendant 
that  he  should  only  account  for  one-fourth  of 
the  one-half  of  these  delay  rentals,  but  on 
the  other  hand  contend  that  the  first  time 
he  made  this  contention  they  protested  it, 
but  on  this  occasion  he  credited  on  the 
back  of  the  note  about  to  become  due  the 
amount  of  the  delay  rentals  in  accordance 
with  his  contention,  and  put  it  In  the  bank 
for  collection,  and  they  were  compelled  to 
pay  the  same,  as  they  contend,  in  order  to 
prevent  a  forfeiture  of  their  contract  of  pur- 
chase, and  according  to  the  plaintiffs  this 
was  about  the  circumstances  under  which  all 
of  the  credits  were  made.  While  the  de- 
fendant insists  that  the  plaintiffs  agreed 
that .  his  construction  of  the  contract  was 
correct,  his  examination  fails  to  disclose 
that  there  was  any  such  dealings  between 
them  as  amounts  to  a  joint  construction  oi 
the  contract  by  the  parties.  While  it  is 
true  that  a  contemporaneous  constmctiou 
placed  upon  an  equivocal  or  doubtful  con- 
tract will  be  followed  by  the  courts,  and  in 
some  cases  be  allowed  to  control,  even 
against  what  might  be  the  interpretation 
were  it  not  for  such  construction.  In  order 
for  the  same  to  have  that  effect,  it  must  re- 
sult from  the  free  and  unconstrained  ac- 
tion of  both  parties  with  full  knowledge 
of  the  facts,  and  not  arise  from  acts  of 
doubtful  or  equivocal  import  such  as  are 
shown  in  this  case.  The  court  below  inter- 
preted this  contract  as  requiring  the  defend- 
ant to  account  for  one-fourth  of  the  entire 
delay  rentals  arising  from  the  14-acre  tract, 
and  in  this  construction  we  think  he  was 
entirely  correct 

The  Judgment  of   the  circuit  court  com- 
plained of  will  therefore  be  affirmed. 

(90  W.  Va.  303) 

HARMAN   et  al.  v.   HARMAN   et   al. 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Feb.  14,  1922.) 

(6yUal)u$  hv  the  Court,) 

1.  Insane  persons  <^=»92— Bill  by  prospective 
heirs  of  Insane  person  to  set  aside  deed  will 
not  lie. 

As  a  general  rule  children  or  prospective 
heirs  of  one  adjudged  insane,  but  still  living, 
hare  no  right  or  interest  in  the  lunatic's  es- 
tate which- they  are  entitled  to  have  vindicated 
in-  a  court  of  equity,  nor  to  set  aside  a  deed 
made  by  him  before  or  after  inquisition  of 
lunacy,  on  grounds  of  fraud,  or  other  grounds, 
not  amounting  to  a  fraud  upon  them,  and  a  bUl 
by  them  for  that  purpose  should  be  held  bad 
on  demurrer. 

2.  insane  persons  ^^dSd^Prospective  hairs' 
bill  to  set  aside  conveyance  cannot  be  main- 
tained as  one  to  remove  the  committee. 

Nor  can  such  a  bill  by  such  prospective 
heirs  be  maintained  as  one  to  remove  the  com- 
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mittee  of  an  insane  person  appointed  by  the 
county  court,  the  court  in  wWch  his  appoint- 
ment was  made  and  where  the  committee  qual- 
ified having  sole  jurisdiction  in  the  premises. 

Certified  Questions  from  Circuit  Court, 
Summers  County. 

Bill  by  lager  Harman  and  others  against 
G.  W.  Harman  and  others.  Certified  on  the 
question  whether  circuit  court  rightfully 
overruled  defendants'  demurrer  to  the  bill. 
Conclusion  certified  that  demurrer  should  be 
sustained. 

Wm.  H.  Sawyers  and  James  H.  Miller,  both 
of  Hinton,  for  plaintiffs. 

Thos.  N.  Read  and  R.  F,  Dunlap,  both  of 
Hinton,  for  d^endants. 

MILLER,  J.  The  question  certified  is 
whether  the  circuit  coiurt  rightfully  overrul- 
ed defendants'  demurrer  to  the  bill. 

The  plaintiffs  are  the  children  by  his  first 
wife  of  G.  W.  Harman,  and  defendants  are 
the  said  G.  W.  Harman,  Margaret  L.  Har- 
man, his  present  wife,  and  certain  of  her 
children  by  him. 

The  main  purpose  of  the  bill  is  to  have 
canceled  and  declared  null  and  void  two  cer- 
tain deeds  dated  December  8,  1919,  the  first 
purporting  to  have  been  made  by  the.  said 
G.  W.  Harman  and  Margaret  L.  Harman  to 
the  defendant  Daniel  H.  Harman,  Trustee, 
whereby  In  consideration  of  five  dollars  cash 
in  hand  paid,  the  grantors  purported  to 
grant  and  convey  to  the  said  grantee  a  tract 
of  1500  acres  and  another  of  400  acres  in 
Summers  County,  and  also  a  large  lot  of 
personal  property,  consisting  of  household 
goods,  horses,  cattle  and  farming  imple- 
ments, and  certain  shares  of  stock  In  the 
New  River  Hardware  Comxmny:  Habendum^ 
to  have  and  to  hold  said  real  estate  and  per- 
sonal property  for  the  purpose  of  transfer- 
ring the  same  to  Margaret  L.  Harman  for 
life,  with  remainder  to  the  defendants  D.  H. 
Harman,  Hanna  D.  Harman,  William  E. 
Harman,  Geo.  W.  Harman,  Jr.,  and  Dora  T. 
Harman,  and  as  more  specifically  set  forth 
in  the  deed  from  D.  H.  Harman,  Trustee, 
to  the  said  Margaret  L.  Harman  et  als.,  con- 
temporaneously executed  with  this  deed; 
and  the  deed  from  said  trustee  is  the  second 
of  the  deeds  which  the  bill  seeks  to  have  set 
aside  and  annulled.  It  is  alleged  that  the 
grantees  and  beneficiaries  of  the  said  last 
mentioned  deed  are  largely  indebted,  and 
that  judgments  against  some  of  them  have 
been  recovered;  that  said  lands  and  personal 
property  are  liable  to  and  will  be  wasted  and 
sold  to  satisfy  such  judgments  and  debts; 
that  the  committee  appointed  for  the  said  G. 
W.  Harman  is  controlled  and  influenced  by 
the  said  grantees,  and  though  requested  by 
plaintiffs  will  do  nothing  to  protect  the  prop- 
erty from  waste  and  dissipation,  as  it  is  his 
duty  to  do;  and  that  unless  the  court  inter- 
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feres,  and  incidental  to  the  other  relief 
sought,  removes  the  said  committee  and  ap- 
points some  one  who  will  protect  said  estate 
and  the  interests  of  plaintiffs  therein  as  pro- 
spective heirs  or  heirs  apparent  of  the  said 
G,  W.  Harman,  the  same  will  be  wholly  lost 
to  them. 

The  principal  ground  for  the  relief  sought 
is  that  at  the  time  of  the  making  and  execu- 
tion of  said  deeds,  the  said  G.  W.  Harman, 
then  about  seventy-five  years  of  age,  was  ir- 
recoverably insane,  and  was  adjudged  insane 
in  December,  1919,  and  is  now  confined  In 
the  hospital  for  the  insane  at  Huntington, 
West  Virginia;  that  plaintiffs  were  informed 
and  believe  that  he  made  no  will;  and' that 
upon  his  death  his  estate,  real  and  personal, 
would  descend  to  them  and  his  other  lawful 
heirs. 

Assuming  the  facts  which  are  well  plead^ 
ed  to  be  as  alleged,  the  controlling  question 
is,  can  plaintiffs  as  prospective  heirs,  during 
the  life  of  their  father  and  the  grantor, 
maintain  this  suit  against  him  and  the  trus- 
tee and  beneficiaries  in  said  deeds,  to  vacate 
and  set  them  aside,  or  have  any  relief  there- 
on? 

[1]  •Whether  a  deed  executed  by  a  lunatic 
before  inquisition  of  insanity  is  void  or  only 
voidable  is  a  question  on  which  there  is  much 
conflict  In  a  recent  case  we  decided  that  in 
the  absence  of  fraud  and  where  good  faith 
and  ignorance  of  the  benefldarles  of  such 
deed  are  shown,  such  deed  will  be  regarded 
as  voidable  only.  Morris  v.  Hall,  109  S.  E. 
493,  and  cases  cited.  In  Gerling  v.  Agricul- 
tural Insurance  Co.,  89  W.  Va.  689,  20  S.  E. 
691,  we  decided  that  a  deed  of  conveyance 
made  by  the  insured  during  the  life  of  a  poli- 
cy and  before  loss,  but  void  because  of  the 
grantor's  mental  incapacity  tO  make  it,  did 
not  constitute  such  a  change  or  transfer  of 
title  as  would  forfeit  the  policy.  In  Towner 
V.  Towner,  65  W.  Va.  476,  64  S.  B.  732,  we 
held  that  after  one  has  been  adjudged  in- 
sane, his  mental  incapacity  is  presumed  in 
respect  to  a  deed  executed  by  him,  and  be- 
fore his  discharge  from  the  hospital  in  which 
he  was  confined,  although  at  the  time  of  the 
execution  of  the  deed  he  was  at  home  by  per- 
mission or  furlough  given  him  by  the  hospi- 
tal authorities.  The  bill  in  this  case  does 
not  make  It  clear  whether  the  said  G.  W. 
Harman  was  adjudged  insane  before  or  after 
the  making  of  the  deeds  in  question. 

But  whether  the  deed  of  the  grantor  was 
made  before  or  after  the  adjudication  of 
lunacy  is  a  fact  not  imi>ortant  in  the  decision 
of  this  case.  For  whether  the  deed  be  void 
or  only  voidable,  the  controlling  question 
presented  is  whether  the  plaintiffs  have  any 
present  or  prospective  rights  or  interests 
which  they  can  vindicate  by  their  present 
bill.  They  are  prospective  heirs  of  their  fa- 
ther. But  one  can  not  in  law  be  said  to  be 
the  heir  of  a  living  person.    An  heir  "Has  no 
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power  over  the  Inheritance  during  the  life  of 
his  ancestor.  4  Bacon's  Abridgement,  606-7. 
He  may  die  before  his  ancestor,  or  the  ances- 
tor may  be  restored  to  sanity,  or  have  left 
a  will  devising  the  property  to  another,  in 
either  of  which  events  the  prospective  heir 
would  be  and  remain  a  stranger  to  the  estate 
granted.  At  common  law  a  bare  possibility 
not  coupled  with  an  Interest,  such  as  expec- 
tancy by  an  heir  that  he  would  succeed  to 
his  ancestor's  estate,  was  not  even  a  subject 
of  disposition  or  assignment.  Now,  however, 
a  prospective  devisee  or  heir  may,  under  cer- 
tain conditions,  during  the  life  of  his  ances- 
tor, make  an  equitable  assignment  of  an  ex- 
pectant or  contingent  Interest  2  R.  C.  L. 
606.  And  we  decided  recently  that  a  son 
might  by  contract  in  writing,  for  a  consid- 
eration paid  by  his  father,  discharge  the  es- 
tate of  all  right  to  future  participation  in 
the  estate.  Jackson  v.  Jackson,  84  W.  Va. 
100,  09  S.  B.  259;  Roberts  y.  Coleman,  37 
W.  Va.  143,  155,  16  S.  E.  482.  Such  a  deed 
or  contract  would  operate  by  way  of  estop- 
pel against  the  maker  from  thereafter  claim- 
ing any  interest  in  the  ancestor's  estate  as 
against  the  other  heirs  or  distributees  pt  the 
estate.  So  long  as  one  is  living,  whether  a 
lunatic,  idiot  or  otherwise  mentally  incapac- 
itated, his  rights  do  not  devolve  upon  his 
widow  or  heirs.  They  must  be  vindicated  by 
him  or  by  some  personal  representative,  as 
a  committee,  trustee  or  other  representatije 
appointed  by  law.  Baldwin  v.  Golde,  88  Hun, 
115.  34  N.  Y.  Supp.  587.  In  Lefew  v.  Hop- 
per, Trustee,  82  Va.  946,  1  S.  E.  208,  the  bill 
of  a  son  to  annul  the  deed  of  his  father  to 
a  trustee  for  the  benefit  of  his  wife  during 
her  life  and  after  her  decease  for  the  bene- 
fit of  his  owp  son. and  her  two  sons  by  a 
former  husband,  filed  after  the  wife's  death 
but  during  the  life  of  the  father,  was  held 
to  assert  no  valid  claim,  and  was  rightfully 
dismissed.  In  Louisiana,  it  was  held  that 
heirs  can  not  attack  the  deed  of  their  ances- 
tor because  it  was  made  to  defraud  his  cred- 


itors, if  it  is  not  shown  to  defraud  or  injures 
the  heirs.  Terrel's  Heirs  v.  Cropper,  9  Mart. 
O.  S.  (La.)  350,  13  Am.  Dec,  309. 

[2]  But  may  the  bill  be  sustained  as  one 
to  remove  the  committee,  of  whom  it  la  com- 
plained he  will  not  proceed  to  reclaim  or  re- 
cover the  property  deeded  away  while  the 
grantor  was  insane?  The  committee  was  ap- 
pointed by  the  county  court,  and  gave  bon<3 
and  qualified  in  that  court  In  Dickel  v. 
Smith,  38  W.  Va.  635,  18  S.  B.  721,  we  de- 
cided that  it  was  not  only  the  right  but  the 
duty  of  the  committee  of  an  insane  person 
to  institute  a  suit  to  set  aside  a  void  decn^e 
of  sale.  This  ruling  is  equally  aiH)Iicablc 
to  the  void  deed  of  his  ward.  Section  22. 
chapter  58  of  the  Code  (sec.  3347)  gives  the 
custody  and  control  of  the  estate  of  an  in- 
sane person  to  his  committee,  and  it  is  his 
duty  to  sue  for  Injuries  done  the  real  or  per- 
sonal estate  of  the  ward.  Johnson  v.  Chap- 
man, 43  W.  Va.  639,  28  S.  B.  744.  Section 
10  of  chapter  87  of  tlie  Code  (sec.  4035)  gives 
the  court  of  his  appointment  sole  Jurisdic- 
tion to  remove  a  committee  at  the  instance 
of  any  person  Interested,  whenever  for  any 
cause  it  appears  proper  that  his  powers 
should  be  revoked  or  annulled.  The  circuit 
court  clearly  is  without  jurisdiction  to  re- 
move the  present  committee  of  the  lunatic. 
The  county  court  has  ample  and  exclusive 
authority  in  the  present  case. 

Moreover,  if  not  protected  by  the  committee 
during  the  life  of  his  ward,  the  rights  of 
the  plaintiffs  In  the  estate  of  their  ancestor, 
if  any,  may  be  hereafter  vindicated  when 
they  shall  have  matured  by  the  death  of  the 
ancestor,  by  their  own  suit  1  Lewis'  Black- 
stone,  p.  749,  side  page  292;   9  R.  C.  L.  91. 

For  the  foregoing  reasons  we  are  of  opin- 
ion that  the  bill  presents  no  case  entitling 
the  plaintiffs  to  any  present  relief,  and  that 
the  demurrer  thereto  should  have  been  sus- 
tained. We  will  so  certify  our  conclusion  to 
the  circuit  court 
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DANIEL  V.  DANIEL  et  al.     (No.  2664.) 


(Supreme  Coort  of  Georgia.     Feb.  14,  1922.) 

(8yllabu$  by  the  Court,) 

1.  Suffldency  of  assignment  of  error. 

The  bill  of  exceptions  was  not  subject  to 
dismissal  for  lack  of  a  sufficient  assignment  of 
error.  Patterson  v.  Beck,  133  Ga.  701,  66  S. 
E.  911. 

2.  Wills  ^=s>602,  603(3)— Dovisoes  held  to  take 
defeasible  fee  subject  to  be  defeated  by  death 
without  Issue;  share  passing  to  surviving  .dev- 
isees upon  death  of  one  wfthout  Issue  not 
defeated  by  another  devisee's  death  without 
Issue. 

Where  a  testator  devised  certain  land  to 
his  widow  for  life,  with  remainder  over  to  his 
four  sons,  Isham,  Edwin,  John,  and  James,  and 
also  devised  another  tract  of  land  directly  to 
the  sons,  with  the  added  words,  ''Should  ei- 
ther of  said  sons  die  without  issue,  then  their 
portion  of  all  the  lands  given  them  shall  go 
to  the  survivor  of  said  four  sons  or  their  heirs, 
share  and  share  alike,"  such  devise  "vested  in 
each  one  of  the  four  sons  named  a  defeasible 
estate  in  fee,  subject  to  be  defeated  upon  his 
death  without  issue.**  And  where  in  such  case 
Edwin  died  without  issue,  his  share  in  the 
land  devised  vested  in  the  three  surviving 
brothers  in  remainder  in  fee;  and  where  such 
share  was  divided  into  three  parts  between  the 
three  surviving  brothers,  who  went  into  pos- 
session of  their  respective  shares,  a  judgment 
creditor  of  one  of  the  three  (James)  could  sell 
his  fee-simple  interest  in  such  land,  and  a  pur- 
chaser for  value  at  the  duly  authorized  sber- 
ifTs  sale  of  such  interest  would  secure  a  good 
title  thereto  as  against  a  surviving  brother 
(John),  and  the  children  of  a  deceased  brother 
(Isham),  who  sued  to  recover  the  land  so  sold 
at  sheriflTs  sale.  Accordingly  it  was  error  for 
the  court,  to  whom  was  submitted  the  case  up- 
on an  agreed  statement  of  facts  without  the 
intervention  of  a  jury,  to  find  in  favor  of  the 
plaintiffs  against  the  defendant  for  the  land  in 
controversy. 

Error  from  Superior  Court,  Heard  County ; 
G.  E.  Boop,  Judge. 

Suit  by  Estelle  Daniel  and  others  against 
John  W.  DanieL  Judgmait  for  plaintiffs, 
and  defendant  brings  error.    Reversed. 

W.  G.  Wright  and  A.  H.  Freeman,  both  of 
Newnan,  for  plaintiff  in  error. 
.  S.  Holdemess,  of  CarroUton,  for  defendants 
in  error. 

HIIjL,  J.  [1,2]  John  Daniel  died  testate 
in  Heard  county  about  1870,  leaving  a  wife, 
Dovey,  and  four  sons,  Isham,  John,  Edwin, 
and  James  DanieL  The  will  devised  to  the 
wife,  for  her  sole  and  separate  use,  and  for 
her  occupation  and  maintenance  during  her 
natural  life,  certain  mill  property,  together 
with  the  toll,  rent,  and  all  income  from  the 
mill,  to  belong  to  and  be  the  property  of  his 
wife.    In  like  manner  he  devised  to  his  wife 
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the  settlement  of  land  whereon  he  lived,  with 
the  mill  situated  thereon,  and  all  rent,  tolls, 
income,  and  profits  of  the  lands  and  mill 
were  likewise  bequeathed  to  the  wife.  That 
portion  of  the  last-named  land  that  his  four 
named  sons  were  cultivating  testator  pro- 
vided should  belong  to  them  free  from  rent. 
His  wife  was  to  have  control  af  40  acres  of 
cleared  land  on  the  west  side  of  the  Chatta- 
hoochee river,  and  all  cleared  lands  on  the 
east  side  of  the  river,  during  her  natural  life, 
together  with  the  income  from  the  same.  The 
testator  devised,  at  the  death  of  the  wife, 
"all  of  said  lands  and  raUls  above  mentioned 
to  my  said  four  sons,  Isham,  Edwin,  John, 
and  James  share  and  share  alike.**  By  item 
5  of  the  will  it  was  provided : 

"I  direct  that  my  four  sons  named  in  the 
third  item  of  this  will  have  also  a  pine  lot  of 
land  I  own  near  the  John  Crosby  place,  which 
makes  tie  mill  lands  on  the  Chattahoochee  riv- 
er contain  1,100  acres  of  land.  Should  either 
of  said  sons  die  without  issue,  then  their  por- 
tion of  all  the  lands  given  them  shall  go  to 
the  survivor  of  said  four  sons  or  their  heirs, 
share  and  share  alike." 


The  wife  and  all  four  sons  were  in  life  at 
the  date  of  the  death  of  the  testator.  The 
widow  died  in  1875.  Edwin,  one  of  the  sons, 
died  in  1895,  and  left  no  issue ;  but  his  three 
brothers  Isham,  John,  and  James  Ix  (the 
same  as  James  in  the  will)  were  in  life  at 
the  time  of  the  death  of  Edwin.  James  died 
on  May  6,  1911,  without  issue,  in  possession 
of  the  premises  sued  for  in  this  case.  The 
lani  sued  for  by  plaintiffs,  Estelle  Daniel 
et  al.,  containing  115  acres,  more  or  less,  is 
a  part  of  the  same  1,100  acres  of  land  de- 
vised by  the  will  of  testator  to  his  wife  for 
life,  with  remainder  to  the  four  'sons  named 
above.  After  the  death  of  the  son  Edwin 
without  issue,  a  petition  for  partition  was 
filed  in  the  superior  court  of  Heard  county 
by  James  and  Isham  Daniel  against  the  oth- 
er tenants  in  common,  in  which  it  was  al- 
leged that  James  owned  one-third  of  the 
share  in  the  lands  devised  to  Edwin  by  the 
will ;  and  by  the  return  of  the  commissioners 
appointed  to  partition  the  lands  the  fraction- 
al lot  involved  here  was  awarded  and  set  off 
to  James  Daniel  as  his  share  in  the  lands  be- 
queathed by  testator,  by  reason  of  the  death 
of  his  brother  E^win  without  issue.  Certain 
creditors  of  James  sued  out  an  attachment 
against  him,  and  the  land  levied  upon  by 
the  sheriff  was  taken  possession  of,  duly 
advertised^  and  sold  by  the  sheriff  at  publio 
outcry  in  1899,  and  was  purchased  by  the 
defendant,  John  W.  Daniel,  and  a  sherifTs 
deed,  dated  June  6,  1899,  was  executed  and 
delivered,  conveying  to  him  the  fractional 
lot  of  land  in  controversy.  John  W.  Daniel 
at  once  took  possession  of  the  land,  and  up 
to  the  filing  of  the  present  suit  has  been  In 
the  actual,  quiet,  peaceable,  adverse,  exdu- 
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slve,  uninterrupted,  and  notorious  i)ossession 
of  the  land.  The  rents  of  the  land  are  of 
the  yearly  value  of  $50. 

The  case  was  submitted  to  the  judge  up- 
on the  above  agreed  statement  of  facts,  with- 
out the  Intervention  of  a  jury,  who  rendered 
an  opinion  that,  upon  the  death  of  E}dwln  In 
1895,  witliout  issue — 

"his  interest  in  the  estate  determined,  and  be- 
came vested  in  said  three  surviving  brothers, 
Isham,  JohD,  and  James,  as  a  gift  under  the 
will,  and  not  by  inheritance  from  Edwin. 
Therefore,  if  they  took  Edwin's  interest  un- 
der the  will  as  a  gift  from  the  testator,  they 
took  it  subject  to  the  provisions  of  the  will 
to  the  effect  that  *8hould  either  of  my  said 
sons  die  without  issue,  then  their  portion  of  all 
of  the  lands  given  them  shall  go  to  the  sur- 
vivors of  said  four  sons,  and  their  heirs,  share 
and  share  alike*;  accordingly  James  Daniel 
took  an  undivided  one-third  interest  of  Ed- 
win's portion,  subject  to  be  defeated  by  the 
death  of  James  without  issue.  The  fact  that 
Edwin's  one-fourth  was  partitioned  as  suggest- 
ed might  be  done  by  the  Supreme  Court  in  Dafl- 
iel  V.  Daniel,  102  Ga.  181,  28  S.  E.  167,  does 
not  change  James'  interest  in  the  land;  so, 
when  the  land  in  dispute  was  sold  as  the  prop- 
erty of  James  Daniel,  the  defendant  acquired 
only  such  title  as  James  Daniel  had,  and  upon 
the  death  of  James  in  1911  without  issue,  de- 
fendant's interest  in  the  land  determined  and 
became  vested  in  plaintiffs,  John  Daniel,  a 
surviving  brother  of  James,  taking  an  undivid- 
ed one-half  interest  therein,  subject  to  be  de- 
feated by  his  death  without  issue,  and  the  other 
plaintiffs,  the  children  of  Isham  Daniel,  de- 
ceased, taking  an  absolute  and  indefeasible  es- 
tate in  the  other  undivided  one-half  inteiest." 

To  this  Judgment  the  defendant  excepted. 

The  will  under  review  was  before  this 
court  for  construction  on  a  former  occasion. 
See  Daniel  y.  Daniel,  102  6a.  181,  28  S.  EL 
167.  It  was  then  held  that,  construing  it^ns 
3  and  6  of  the  will  together,  the  items  now 
under  consideration,  each  of  the  four  sons 
named  took  an  estate  in  fee  in  the  land  de* 
scribed  in  those  items,  but  that  such  estate 
was  not  absolute  and  Indefeasible,  and  was 
subject  to  be  defeated  by  the  death  of  the 
tenant  without  issue.  It  is  insisted  by  the 
plaintiff  in  error  that  when  Eklwln  Daniel 
died  without  issue  his  interest  or  share  under 
the  will  of  testator,  being  an  undivided  one* 
fourth  interest  in  the  land,  determined  and 
passed  to  his  three  surviving  brothers,  Ish- 
am, John,  and  James,  and  that  the  one-third 
share  of  James  on  a  division  of  Edwin's 
share  without  issue  became  the  proi)erty  of 
James  abflolutely,  and  was  not  subject  to 
be  defeated  by  his  death  without  Issue.  A 
will  very  similar  to  the  one  under  consider- 
ation was  before  this  court  in  the  case  of 
Miller  v.  Dukes,  150  Ga.  593,  104  S.  B.  425. 
In  that  case  the  language  of  the  will  is: 


"I  give  •  •  •  to  my  •  •  •  wife  afl  of 
my  home  place  [the  land  in  dispute],  •  •  • 
and  after  [her  death]  to  my    •    •    •    children, 

♦  •  •  Missouri  F.  Miller,  Ella  B.  MiUer. 
David  J.  Miller,  and  Harden  J.  Miller,  and  to 
them  and  their  heirs  forever;  but  [if]  any  of 
said  children    *    *    •    should  die  without  heirs, 

*  *  *  then  such  share  or  such  shares  to  go 
to  and  belong  to  the  survivors  of  these  above 
mentioned." 

The  facts  were : 

"Missouri  died  in  1896,  leaving  one  diild. 
Harden  died  in  1906,  leaving  no  widow  or  child. 
Ell^  died  in  1909,  leaving  a  husband  and  two 
children.  Julia,  the  widow  of  testator,  died  in 
1917.  David  J.  survived  the  widow,  and  ia 
now  in  life." 

The  question  in  that  case  was,  under  the 
terms  of  the  will,  who  took  the  interest  of 
Harden  upon  his  death;  and  it  was  held 
that  the  title  to  the  interest  of  one  of  the  re- 
maindermen who  died  unmarried  and  child- 
less vested  in  the  survivors  of  the  four  re- 
maindermen named  in  the  will.  Mr.  Presid- 
ing Justice  Beck,  in  delivering  the  opinion  of 
the  court  in  the  Killer  case,  said : 

"Applying  the  established  principle  that  £d. 
estate  of  the  character  of  the  remainder  cre- 
ated by  the  will  vests  absolutely  at  Uie  ear- 
liest possible  period,  upon  the  death  of  Harden 
J.  Miller  without  having  married  and  without 
heirs  (which  should  here  be  construed  to  mean 
children)  his  interest  in  the  land  devised  in  item 
2  of  the  will  as  quoted  above  vested  in  the  sur- 
vivors of  those  mentioned  in  that  item  of  the 
will  as  remaindermen.*' 

And  so  we  are  of  opinion  in  the  presoit 
case  that,  when  Edwin  Daniel  died  without 
issue,  Edwin's  interest  in  the  land  devised 
by  items  3  and  6  of  testator's  will,  set  out 
in  the  foregoing  statement  of  facts^  vested 
in  the  three  surviving  brothers  of  Bidwin, 
vi2.  Isham,  John,  and  James  Daniel,  as  re- 
maindermen under  the  will  of  testator.  Hav- 
ing arrived  at  this  conclusion  as  to  the  prop- 
er construction  of  the  will  of  John  Daniel, 
it  follows  that,  when  Edwin's  share^  up<Mi 
his  death  without  issue,  was  divided  between 
his  three  sm*viving  brothers,  and  James,  one 
of  the  brothers,  came  into  possession  as  his 
share,  of  the  land  in  controversy  here,  and 
when  that  land  was  levied  upon  under  an  at- 
tachment issued  against  James,  and  was  du- 
ly advertised  and  sold  as  the  lands  6f  James, 
the  purchaser,  John  W.  Daniel,  at  said  sale 
obtained  a  good  title  thereto,  and  consequoit- 
ly  the  court  below  erred  In  finding,  under  the 
agreed  statement  of  facts  and  items  3  and  5 
of  the  will  of  testator,  that  the  plaintLORs 
were  entitled  to  recover  the  lands  in  contro- 
versy from  the  defendant,  John  W.  DanieL 

Judgment  reversed. 

All  the  Justices  concur. 


Ga.) 


(152  Ga.  599) 

COOPER  V.  FOURTH  NAT.  BANK  OF  AT- 
LANTA et  al.     (No.  2412.) 
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Other  evideiuse  is  set  out  in  tbe  statement 
of  facts  made  by  the  Court  of  Appeals.  Note 
that  defendant  testified: 


(Supreme  Court  of  Georgia.     Feb.  14,  1922.) 

(Syllahui  hy  the  Court.) 

Courts  (^=9 189(4)— In  municipal  court  service 
on  person  ilving  In  same  two-family  house 
held  sufficient. 
Under  the  facts  the  substituted  serrice  of 
the  summons  from  the  municipal  court  of  At- 
lanta was  in  compliance  with  the  statute  on  the 
subject. 

Certiorari  from  Court  of  Appeals. 

Action  by  Fourth  National  Bank  of  Atlan- 
ta and  others  against  J.  B.  Cooper.  Judg- 
ment for  plaintiffs  was  affirmed  by  the  Court 
of  Appeals  (26  Ga.  App.  44,  105  S.  B.  375), 
and  defendant  brings  certiorari.    Affirmed. 

Morris  Macks,  S.  A.  Massell,  and  Hugh 
Howell,  all  of  Atlanta,  for  plaintiffs  in  'er- 
ror. 

Hewlett  &  Dennis,  of  Atlanta,  for  defend- 
ant in  error. 

FISH,  O.  J.  The  case  is  here  by  certiorari 
to  the  Court  of  Appeals.  The  substituted 
service  of  summons  from  the  municipal  cotrft 
of  Atlanta  is  by  leaving  a  copy  thereof  **with 
some  person  ♦  ♦  •  domiciled  at  the  res- 
idence of  the  defendant"  Georgia  Laws 
1913.  p.  163.  The  entry  of  service  of  the  dep- 
uty marshal  was: 

•'I  have  this  day  served  the  defendant,  J.  B. 
Cooper,  567  Prior  street,  by  leaving  a  copy  of 
the  within  action  and  summons  at  his  most  no- 
torious place  of  abode  in  this  county.  Deliv- 
ered same  into  the  hands  of  Miss  Brown,  in- 
mate white  person,  described  as  follows:  [Giv- 
ing description.]" 

Defendant  traversed  this  return,  and  on 
trial  of  the  traverse  testified: 

"Resides  with  his  wife  at  567  South  Prior 
street,  city  of  Atlanta,  and  has  resided  there 
continuously  for  the  past  eight  years;  that 
he  leaves  his  home  every  morning  to  go  to 
work  about  5  o'clock;  that  his  wife  leaves 
there  every  morning  at  7  o'clock  and  locks  up 
the  house,  and  there  is  nobody  else  resides  at 
his  house  other  than  himself  and  wife  and  Mr. 
and  Mrs.  Brown;  ♦  ♦  ♦  there  is  no  person 
by  the  name  of  *Miss  Brown*  living  there,  nor 
was  there  anybody  by  that  name  living  in  the 
house  on  the  20th  day  of  September,  1917  [date 
of  entry  of  service];  that  the  house  is  a  small 
cottage  of  nine  rooms  and  that  he  occupies 
four  rooms,  and  that  W.  A.  Brown  and  his 
wife  occupied  five  rooms  of  this  cottage,  which 
is  separate  and  distinct  from  the  apartment  oc- 
cupied by  witness  and  his  wife.  Both  apart- 
ments are  in  the  same  cottage.  There  is  but 
one  front  door  and  the  hall  running  entirely 
through  the  cottage.*' 


"There  is  nobody  else  resides  at  his  house 
other  than  himself  and  wife  and  Mrs.  and  Mrs. 
Brown"-~his  family,  on  one  side  of  the  haU, 
and  Brown's  on  the  other. 

The  cottage  was  therefore  the  residence  of 
both  families,  and,  in  the  sense  of  the  statute 
as  to  substituted  service  of  summons  from 
the  municipal  court  of  Atlanta,  Brown  and 
his  wife  were  domiciled  at  the  residence  of 
the  defendant,  and  service  on  Mrs.  Brown, 
or,  as  the  marshal  designated  her,  "Miss 
Brown,"  was  legal  service,  as  the  Court  of 
Appeals  correctly  held. 

Judgment  aflarmed. 

All  the  Justices  concur,  except  GILBERT, 
J.,  disqualified. 


(152  Ga.  576) 
LOVETT  V.  PARKER  et  aL 
(No.  2392.) 

(Supreme  Court  of  Georgia.     Feb.  14,  1922.) 

fSyUahua  hy  the  Court.) 

Descent  arid   distribution   ^=:»92— Suit  to   es- 
tablish title  to  land  held   not   maintainable 
against   heirs   wlUioat   appointment   of   ad- 
ministrator. 
Under  the  allegations  of  the  petition,  the 
action   could   not   be   maintained,   without   an 
adnxinistrator   of    the    estate    involved    being 
made  a  party  defendant.    See  McNair  v.  Brown, 
139  Ga.  71,  76  9.  B.  575. 

Error  from  Superior  Court,  Jenkins  Coun- 
ty; A.  B.  Lovett,  Judge. 

Suit  by  Rowland  Lovett  against  Harriet 
Parker  and  others.  Judgment  for  defend- 
ants on  demurrer,  and  petitioner  brings  er- 
ror.   Afilrmed. 

The  substance  of  the  petition  in  this  case 
is  as  follows:  Rowland  Lovett,  petitioner, 
was  in  the  possession,  under  a  bond  for 
title,  with  part  of  the  purchase  money  paid, 
of  two  described  parcels  of  land,  one  con- 
taining 47  acres  and  the  other  19  acres. 
John  E.  Parker  paid  for  petitioner,  to  the 
seller  of  the  land  to  him,  the  balance  of  the 
purchase  price,  taking  to  himself  a  con-, 
veyance  of  the  land,  and  giving  to  petitioner 
his  bond  for  title  upon  the  repayment  by  him 
of  the  money  advanced  for  him  by  Parker, 
and  for  which  Parker  had  taken  his  notes. 
Petitioner  subsequently  traded  the  19-acre 
tract  to  the  Brinsons  in  exchange  for  cer- 
tain land  they  owned,  and  to  effectuate  this 
transaction  Parker  conveyed  the  19  acres 
to  the  Brinsons,  took  from  them  a  convey- 
ance to  the  land  they  had  traded  to  petition- 
er, and  agreed  to  give  iietltioner  a  new  bond 
for  title  covering  the  47-acre  tract  and  the 
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Brinson  land.  Parker  had  the  new  bond  pre- 
pared, but  died  without  having  delivered  it 
to  petitioner.  Prior  to  the  death  of  Parker, 
petitioner  transferred  to  Daniel  Sons  &  Pal- 
mer Company  the  bond  for  title  that  Parker 
originally  gave  him,  and  that  company  had 
the  bond  marked  canceled  on  the  record,  and 
the  company,  or  the  clerk  of  the  superior 
court,  or  some  one  unknown  to  petitioner, 
and  without  his  knowledge  or  consent,  de- 
livered it,  as  petitioner  is  informed  and  be- 
lieves, to  Parker,  and  he  understands  and 
believes  the  bond  is  now  in  the  possession  of 
the  defendants.  Parker  died  intestate,  ow- 
ing no  debts,  and  leaving  as  his  only  heirs 
at  law  his  widow,  a  son  and  daughter,  both 
of  age,  and  three  minors,  the  children  of 
a  deceased  son.  There  has  never  been  any 
administration  upon  Parker's  estate,  and  it 
is  not  likely  there  will  ever  be,  as  prior  to 
his  death  he  divided  among  his  heirs  all  of 
his  estate,  except  the  money  owing  him  by 
petitioner,  and  he  requested  his  heirs  to  di- 
vide this  among  themselves,  and  not  to 
have  any  administration.  Petitioner  is 
neither  an  heir  nor  a  creditor,  and  he  is 
not  entitled  under  the  law  to  have  an  ad- 
ministration. The  heirs  of  Parker  have  se- 
lected his  widow  to  manage  their  interests 
in  his  estate,  and  she  has  done  so  through 
her  son.  wbo  is  of  age,  and  petitioner  has 
tendered  to  them  the  balance  he  owes  as 
purchase  money  for  the  land. 

The  suit  is  brought  by  petitioner  against 
the  six  heirs  of  Parker.  The  prayers  are 
that  guardians  ad  litem  be  appointed  for 
the  minors;  that  petitioner.be  permitted  to 
pay  into  court  the  balance  of  the  purchase 
money  due,  "to  be  distributed  among  the 
heirs  aforesaid,  or  paid  out,  as  the  court 
may  see  fit  and  proper,  to  an  administrator 
of  John  E.  Parker,  if  one  should  be  ap- 
pointed,  and  that  it  be  decreed  that  the 
le?i:al  as  well  as  equitable  title  in  the  69 
acres  of  land  last  described,  and  upon  which 
plaintiff  now  resides,  and  which  is  in  his 
possession,  is  the  property  of  plaintiff,  and 
not  the  property  of  defendants,  or  the  es- 
tate of  John  E.  Parker,  and  that  they  have 
no  interest  in  said  land";  that,  ''should  it 
be  held  that  an  administrator  upon  the  es- 
tate of  John  £.  Parker  is  a  necessary  party 
to  this  action,  then,  in  order  to  save  after 
expense  and  costs,  petitioner  prays  that  this 
court,  having  concurrent  jurisdiction  with 
the  court  of  ordinary  of  Jenkins  county, 
Georgia,  appoint  an  administrator  upon  said 
estate,  and  that  said  administrator  be  made 
a  party  to  this  action,  by  an  appropriate 
order  and  service."  There  was  also  a  prayer 
for  general  relief. 

Defendants  demurred  to  the  petition,  on  the 
ground  that  the  suit  could  not  proceed  with- 
out an  administrator  of  the  estate  of  John 
E.  Parker  being  a  party,  and  that  the  action 


could  be  maintained  only  against  socdi  an 
adminlatratort  and  not  against  the  heirs. 
The  demurrer  was  sustained  on  the  ground 
that  an  administrator  of  the  estate  was  a 
necessary  party.  In  the  judgment  sustain- 
ing the  demurrer  the  judges  stated  that 
the  prayer  for  the  appointment  of  an  ad- 
ministrator was  not  Insisted  upon.  Peti- 
tioner excepted. 

Jas  A.  Dixon,  of  Mlllen,  and  Overstreet 
&  Overstreet,  of  Sylvanla,  for  plaintiff  In 
error. 

O.  G.  Dekle,  of  Mlllen,  and  Phillips  &  Ab- 
bot of  Louisville  for  defendants   in  error. 

FISH,  G.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(152  Oa.  595) 
FARR  V.  WEST.     (No.  2406.) 

(Supreme  Court  of  Georgia.     Feb.  14,  1922.) 

(SyllahuM  ly  the  Court,) 

1.  Frauds,  statute  of  ^=s>l29(9)— Specifle  per- 
formanoe  ^==>47— "Valuable  improvements,'^ 
as  respects  specific  performance  of  parol  con- 
tract, defined;  temporary  and  unsubstantial 
Improvements  will  not  take  oontract  out  of 
statute  of  frauds. 

"Valuable  improvements,"  as  used  in  Cir. 
Code  1910,  S  4634,  relating  to  specific  perform- 
ance of  a  parol  contract  for  the  purchase  of 
real  estate,  mean  improFementa  of  such  char- 
acter as  add  permanent  value  to  the  freehold, 
and  such  as  would  not  likely  be  made  by  one 
not  claiming  the  right  to  Uie  possession  and 
enjoyment  of  the  freehold  estate.  Improve- 
ments of  a  temporary  and  unsubstantial  char- 
acter will  not  amount  to  such  part  performance 
as,  when  accompanied  by  possession  alone, 
will  take  the  contract  out  of  the  operation  of 
the  statute  of  frauds.  Baucom  y.  Pioneer 
Land  Co.,  148  Ga.  633,  97  S.  B.  671;  Edwards 
V.  Trustees,  147  Ga.  15,  92  S.  E.  531:  25  R. 
C.  L.  264,  §  65;  Murphy  v.  Hohne,  73  Fla. 
808,  74  South.  973,  L.  R.  A.  1917F.  594  (3); 
Price  V.  Uoyd,  31  UUh,  86,  86  Pac  767,  8  L. 
R.  A.  (N.  S.)  870  (5),  878. 

[Ed.  Note.— -For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Valuable 
Improvements.] 

2.  Frauds,  statute  of  ^=>l29(7)-^leanlng  land 
of  rubbish,  bushes,  etc.,  and  plowing  and  cul- 
tivating It,  will  not  take  parol  contract  out  of 
statute^ 

Applying  the  foregoing  rule  to  the  facts  of 
this  case,  the  averments  of  the  answer,  in  the 
nature  of  a  cross-bill,  were  sufiicient  as  against 
the  demurrer  filed  thereto.  But  the  evidence 
for  the  defendant  was  not  sufficient  to  show 
improvements  of  such  a  permanent  and  sub- 
stantial character  as  to  take  the  contract  out 
of  the  operation  of  the  statute  of  frauds. 

(a)  The  evidence  showed  that  the  land  in 
dispute  consisted  of  two  small  lota  in  a  town, 
and  that  they  had  been  previously  cultivated. 
On  the  subject  of  improvements  the  defendant 
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testified:  **!  had  to  dean  off  the  weeds  and  the 
rubbish  and  bushes  on  these  lots.  At  the  time 
she  served  this  notice  on  me  I  had  planted  and 
cultivated.  I  had  plowed  the  cotton  two  times, 
and  the  potatoes  were  planted.  I  had  put  out 
$15  worth  of  fertilizer  on  it,  and  $10  or  $12 
worth  of  labor  on  it.  In  preparing  the  land 
for  cultivation  that  would  amount  to  about  $25. 
*  *  *  All  I  did  was  to  go  into  possession 
and  clear  up  the  bushes  and  clean  off  the  land 
and  cultivate  it.  I  went  into  possession  and  did 
all  that  Part  of  the  lots  had  grown  up  in 
weeds,  and  I  cleared  them  up  and  cultivated  it. 
They  bad  no  trees  on  them.  There  were  some 
bushes  and  weeds  there.  There  were  jimpson 
weeds  and  bushes  on  there.  There  were  sweet- 
gum  and  persimmon  bushes  on  there.  They 
did  not  amount  to  much.  Held,  that  this  tes- 
timony showed  no  such  substantial  and  perma- 
nent improvements  as  would  amount  to  part 
performance  within  the  operation  of  the  rule 
above  announced. 

3.  Speciflo  performance  <$=:»I2I(2)— Parol  con- 
tract must  be  satisfactorily  proved  beyond  a 
reasonable  <doubt. 

Specific  performance  of  a  parol  contract 
for  the  purchase  of  real  estate  will  not  be  de- 
creed, unless  it  is  shown,  by  a  preponderance 
of  evidence,  clearly  and  strongly  and  so  satis- 
factorily as  to  leave  no  reasonable  doubt  as 
to  the  agreement.  €rordon  v.  Spellman,  148 
Ga.  894,  06  S.  E.  1006;  Lloyd  v.  Bedford,  148 
Ga.  575,  97  S.  E.  523. 

4.  Denial  of  new  trial  held  error. 

Applying  the  principles  above  announced  to 
the  evidence  in  the  case,  the  court  erred  in 
overruling  the  motion  for  new  trial. 

Error  from  Superior  Court,  Warren  Ckmn- 
ty ;    B.  F.  Walker,  Judge. 

Suit  by  Rosa  Farr  against  W.  D.  West 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

L.  D.  McGregor,  of  Warrenton,  for  plain- 
tiff in  error. 

M.  L.  Felts,  of  Warrenton,  for  defendant 
in  error. 

FISH,  0.  J.  Judgment  rerersed.  AU  the 
Justices  concur. 


(152  Oa.  614) 

GIBBS  V.  GIBBS  et  al. 

GIBBS  et  aJ.  v.  GIBBS. 

(Nos.  2665,  2717.) 

(Supreme  Court  of  Georgia.    Feb.  14,  1922.) 

fSyllahm  hy  the  Court.) 

No  reversible  error. 

None  of  the  grounds  of  the  motion  for  a 
new  trial  show  reversible  error;  nor  are  the 
questions  there  raised  of  such  novelty  as  to 
render  a  discussion  of  them  profitable. 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty; O.  T.  Gower,  Judge. 
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Action  between  T.  W.  Gibbs,  administra- 
tor, and  Early  Gibbs  and  others.  Judgment 
for  the  latter,  and  the  former  brings  error, 
and  the  defendants  in  error  bring  a  cross- 
bill of  exceptions.  Judgment  affirmed,  and 
cross-bill  dismissed. 

Eldridge  Cutts  and  Wall  &  Grantham,  all 
of  Fitzgerald,  for  plaintiff  in  error. 

A.  J.  &  J.  C.  McDonald,  of  Fitzgerald,  for 
defendants  in  error. 

GILBEIRT,  J.    Judgment  on  the  main  bill 
of  exceptions  affirmed.    Cross-bill  of  excep- 
tions dismissed. 
.    All  the  Justices  concur. 


(152  Oa.  600) 

COMMERCIAL  CITY  BANK  V.  MITCHELL. 

(No.  2414.) 

(Supreme  Court  of  Georgia.    Feb.  14,  1922.) 

(Syllabus  hy  th€  Vouri,} 

I.  Reformation  of  instruments  ^=s»37-nAflega- 
tfons  of  answer  held  to  state  sufllcient 
grounds  for  reformation  of  deed. 

A  deed  conveying  an  undivided  one-half  in- 
terest in  land  contained  a  general  warranty  as 
to  title.  At  the  time  of  the  conveyance  the 
land  was  occupied  as  a  warehouse  by  a  tenant 
of  the  grantor,  under  a  lease  which  had  a  year 
to  run.  The  deed  did  not  expressly  refer  to 
such  lease  or  possession.  The  tenant  refusing 
to  vacate,  on  the  basis  of  his  inability  to  obtain 
immediate  possession,  the  grantee  instituted  an 
action  against  the  grantor  for  damages  as  for 
breach  of  the  covenant  of  warranty  contained 
in  the  deed,  alleging  the  value  of  the  property 
for  rent  at  a  sum  exceeding  the  amount  that 
the  tenant  had  agreed  to  pay.  The  defendant 
filed  an  answer  setting  up  that  formerly  the 
property  was  owned  by  plaintiff  and  defendant 
in  equal  interests  as  tenants  in  common,  and 
while  so  owned  and  occupied  by  a  tenant  under 
a  lease  similar  to  that  above  mentioned,,  the 
plaintiff,  being  financially  embarrassed  and  in 
need  of  ready  money,  proposed  that  defendant 
should  take  over  the  plaintiff's  interest  in  the 
property  on  the  basis  of  a  stated  price,  the 
defendant  giving  plaintiff  an  option  to  repur- 
chase the  property  at  the  same  price  within  a 
stated  time,  the  plaintiff  in  the  meantime  to 
manage  and  keep  the  property  rented  so  that 
the  rents  should  net  the  defendant  a  stated  per 
cent,  interest  on  the  amount  stated  as  the  price 
of  the  property.  The  proposal  was  accepted 
and  carried  into  effect  by  the  plaintiff  execut- 
ing a  deed  similar  in  all  respects  to  the  subse- 
quent deed  from  defendant  to  plaintiff  as  men- 
tioned in  the  original  petition,  and  by  the  ex- 
ecution of  a  written  option  from  defendant  to 
the  plaintiff,  which  subsequently  was  extended 
for  one  year.  Immediately  after  execution  of 
the  option  embodying  the  agreement  of  the 
plaintiff  to  manage  and  control  the  property 
as  above  indicated,  the  plaintiff  proceeded  to 
perform  his  duties  with  respect  thereto,  and 
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in  the  course  of  his  dealings  with  the  property 
negotiated,  prepared,  and  presented  to  the  de- 
fendant for  execution  a  new  lease  to  the  tenant 
then  occupying  the  premises,  for  a  longer  term 
and  at  a  higher  rental.  The  lease  was  duly 
executed,  and  was  the  outstanding  lease  refer- 
red to  in  the  plaintiff's  petition.  A  few  days 
before  expiration  of  the  option  as  extended, 
the  plaintiff  desiring  to  pay  the  money  and 
repurchase  the  land,  the  parties  had  a  final 
accounting  as  to  rents  and  settlement,  and  upon 
payment  of  the  full  amount  due  him  the  defend- 
ant executed  the  deed  to  the  plaintiff  as  set 
out  in  the  plaintiff's  petition.  At  the  time  of 
such  conveyance  both  plaintiff  and  defendant 
knew  of  the  existence  of  the  outstanding  lease 
last  above  mentioned,  and  intended  that  the 
conveyance  should  be  subject  to  the  lease,  so 
that  each  party  would  have  half  interest  in  the 
rents,  and  believed  that  the  deed  as  executed 
would  in  legal  effect  be  a  conveyance  subject 
to  the  lease  as  above  indicated;  if  such  was  not 
the  effect,  as  contended  by  the  plaintiff,  the 
omission  to  make  a  provision  in  the  deed  that 
it  would  have  such  effect  was  an  honest  mistake 
of  law  upon  the  part  of  both  parties,  which 
would  operate  injuriously  to  the  defendant,  and 
should  be  corrected  in  equity  by  an  appropriate 
decree  reforming  the  deed.  The  answer  also 
alleged  that  the  plaintiff  was  estopped,  under 
all  of  the  circumstances,  from  denying  that  he 
accepted  the  conveyance  subject  to  the  out- 
standing lease,  and  prayed  that  the  deed  be 
reformed.  The  plaintiff  demurred  to  the  an- 
swer, upon  the  grounds  that  there  was  an  un- 
authorized attempt  by  parol  to  vary  the  terms 
of  a  valid  written  contract,  that  the  allega- 
tions of  fact  relied  on  were  insufficient  in  law 
to  set  up  estoppel  or  to  show  such  mistake  or 
fraud  as  would  suffice  as  a  basis  for  equitable 
relief,  and  that  the  several  matters  set  up  in 
the  answer  did  not  amount  to  a  valid  defense  to 
the  action.  The  demurrer  was  overruled,  and 
on  the  trial  a  verdict  was  returned  for  defend- 
ant. A  motion  for  new  trial  made  by  plaintiff 
was  overruled,  and  he  excepted.  In  the  bill  of 
exceptions  error  was  also  assigned  upon  the 
judgment  overruling  the  demurrer.  Held:  The 
answer  as  amended  alleged  sufficient  grounds 
for  reformation  of  the  deed  held  by  the  plain- 
tiff as  prayed.  Whether  or  not  the  answer  was 
sufficient  without  the  allegations  and  prayer 
to  reform  the  deed,  considering  the  allegations 
relating  to  that  relief  in  connection  with  all 
other  allegations,  the  answer  set  up  a  valid 
defense  to  the  action. 

2.  Witnesses  (&=:»2823^_p^opoundino  of  ques- 
tions by  court  not  error. 

The  court  did  not  err,  during  the  direct  ex- 
amination of  the  defendant  as  a  witness  in  his 
own  behalf,  in  propounding  certain  questions 
to  the  witness,  with  the  view  of  bringing  out 
material  evidence  upon  the  issues  in  the  case. 

3.  Parol   and   documentary  evidence  held   ad- 
missible. 

Certain  grounds  of  the  motion  for  new  trial 
complain  of  the  admission  of  parol  evidence 
and  others  of  documentary  evidence,  all  of 
which  tended  to  establish  facts  alleged  in  the 
answer,  and  as  indicated  in  the  foregoing  state- 
ment of  the  case.    The  parol  evidence  related 


to  matters  which  rested  in  parol,  and  the  doea- 
mentary  evidence  to  matters  which  were  in 
writing.  Held,  that  the  evidence  was  admis- 
sible. 

4.  Charge  not  erroneous. 

In  the  remaining  grounds  of  the  amended 
motion  for  new  trial  error  was  assigned  upon 
certain  excerpts  from  the  charge,  in  some  in- 
stances on  the  ground  that  the  charge  was  not 
authorized  by  the  evidence,  and  in  other  in- 
stances upon  the  ground  that  the  charge  was 
not  adapted  to  the  pleadings  or  authorized  by 
the  evidence.  Such  grounds  of  the  motion  for 
new  trial  are  withoot  merit;  it  being  apparent, 
upon  a  careful  examination,  that  the  portions 
of  the  charge  excepted  to  were  properly  ad- 
justed to  the  pleadings  and  authoriied  by  the 
evidence. 

5.  New  trial  ^=»7(K— Properly  refused  when  evi- 
dence Miflnclent. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  the  court  did  not  err  in  refusinf 
a  new  trial. 

Error  from  Superior  Court,  Sumter  Coun- 
ty; E.  D.  Graham,  Judge. 

Action  by  the  Commercial  City  Bank 
against  W.  EX  Mitchell.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Af- 
firmed. 

Shipp  &  Sheppard  and  Wallis  &  Fort,  all 
of  Americus,  for  plaintiflT  in  error. 

Hixon  &  Pace  and  W.  W.  Dykes,  all  of 
Americus,  for  defendant  in  error. 

ATKINSON,  J.    Judgment  affirmed. 
All  the  Justices  concur. 


(152  Ga.  588) 

COOPER  et  ai.  v.  ROLLINS  et  al. 
(No.  2405.) 

(Supreme  Court  of  Georgia.     Feb.  14,  1922.) 

(Syllabus  by  ike  Court.} 

1.  Constitutional  law  ^=::>48— Conflict  between 
statute  and  Constitution  must  be  clear  and 
palpable. 

This  court  will  not  declare  an  act  of  the 
Legislature  unconstitutional,  unless  the  conflict 
between  the  act  and  the  Constitution  is  dear 
and  palpable. 

2.  Constitutional  law  ^=s>8i— Regulation  ef 
trades  and  oooupations  is  matter  for  Legis- 
lature, unless  regulations  unreasonable  and 
extravagant 

What  trades  or  occupations  shall  be  regu- 
lated, and  the  nature  and  extent  of  the  regula- 
tions to  be  appUed,  are  questions  for  the  Leg- 
islature to  determine,  and  fall  within  the  pr<H>- 
er  exercise  of  the  police  power  of  the  state; 
and,  unless  the  regulations  are  so  unreasonable 
and  extravagant  that  the  property  or  personal 
rights  of  the  citizen  are  unnecessarily  and  ar- 
bitrarily interfered  with,  without  due  process 
of  law,  they  do  not  extend  beyond  the  power 
of  the  state  to  pass. 
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3.  Constitutional  law  ^=»238(l)— Statntee  e=» 
73(2)— Act  regulating  occupation  of  barbers 
does  not  deny  equal  protection  of  law;  does 
not  violate  oonstitutional  provision  as  to  nnl- 
form  operation  of  general  law. 

The  act  of  the  Legislatore  "regulating  the 
occupatioD  of  barbers,"  approved  August  17, 
1914  (Acts  1014,  p.  75),  as  amended  by  the 
act  of  1920  (Acts  1920,  p.  109),  is  not  un- 
constitutional, (a)  because  it  violates  the  pro- 
vision of  our  state  Constitution  (art.  1,  $  4, 
par.  1),  which  provides  that  "laws  of  a  general 
nature  shall  have  uniform  operation  through- 
out the  state,"  or  (b)  because  it  violates  the 
equal-protection  clauses  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States  and  of  the  Constitution  of  this  state. 
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4.  Constitutional  law  ^=>42— Residents  can- 
not attaei(  constitutionality  of  statute  because 
discriminating  against  nonresidents. 

Residents  of  the  state  cannot  attack  the 
constitutionality  of  Acts  1914,  p.  75,  as  amend- 
ed by  Acts  1920,  p.  109,  regulating  the  occupa- 
tion of  barbers,  but  exempting  barbers  prac- 
ticing such  trade  In  the  state  for  three  years 
prior  to  its  approval,  on  the  ground  that  it  dis- 
criminates against  nonresident  barbers. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Suit  by  G.  E.  (hooper  and  others  against 
R.  E.  Rollins  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Af- 
firmed. 

Plaintiffs  filed  their  equitable  petition  on 
their  behalf  and  on  behalf  of.  all  other  per- 
sons similarly  situated,  seeking  to  have  the 
"barber  act"  and  Its  administration  declared 
to  be  unconstitutional.  The  plaintiffs  are 
residents  of  Georgia.  The  suit  is  brought 
against  R.  E.  Rollins,  L.  E.  Cooper,  and  W. 
H.  Bedgood  as  members  of  the  State  Board 
of  Barber  Examiners.  Bedgood  was  strick- 
en as  a  defendant,  and  B.  E.  Archer  was  sub- 
stituted In  his  place  as  a  member  of  said 
board.  Plaintiffs  alleged  that  the  act  (Laws 
1914,  p.  75)  as  amended  (Laws  1920,  p.  109), 
creating  this  board,  Is  unconstitutional:  (a) 
Because  it  discriminates  between  barbers  and 
those  engaged  In  other  kinds  of  manual  la- 
bor; (b)  because  It  does  not  operate  uniform- 
ly throughout  the  state,  but  is  applicable 
only  to  barbers  In  cities  and  tovnis  In  excess 
of  5,000  inhabitants;  (c)  because  It  violates 
article  1,  §  4,  of  the  Constitution  of  this 
state,  and  the  B\>urteenth  Amendment  to  the 
Constitution  of  the  United  States,  in  that 
section  9  of  the  original  act  exempts  from 
Its  provisions  barbers  engaged  within  the 
state  at  the  date  of  such  act,  and  who  had 
been  practicing  such  occupation  for  a  period 
of  three  years  prior  to  its  approval;  (d)  be- 
cause It  violates  the  same  provisions  of  the 
state  and  federal  Constitutions,  for  the  rea- 
son that  it  permits  barbers  who  had  been  en- 


gaged In  their  trade  for  the  period  of  three 
years  prior  to  the  approval  of  this  act  to 
continue  their  occupation  by  making  an  af- 
fidavit of  these  facts  and  paying  the  sum  of 
$2,  while  a  person  who  had  learned  to  prac- 
tice such  occupation  without  the  state  Is  re- 
quired to  pay  the  sum  of  |5  and  to  submit 
to  an  examination  before  said  board;  (e)  be- 
cause the  classification  of  towns  and  dtles 
Into  those  having  populations  In  excess  of 
5,000  inhabitants  and  those  having  less  pop- 
ulation, and  making  said  act  applicable  to 
those  of  the  former  populati(»i,  and  not  to 
those  of  the  latter.  Is  arbitrary  and  unrea- 
sonable. 

It  was  agreed  between  the  plaintiffs  and 
the  defendants  in  the  court  below,  that  the 
only  question  Involved  was  the  constitution- 
ality of  this  law  upon  the  several  grounds 
set  forth  In  the  petition. 

Roy  Lewis,  J.  L.  Anderson,  and  John  T. 
Pearson,  all  of  Atlanta,  for  plaintiffs  In  er- 
ror. 

Jas.  A.  Miller  and  Bond  Almand,  both  of 
Atlanta,  for  defendants  In  error. 

HINES,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Every  presumption  will  be 
made  in  favor  of  the  constitutionality  of  an 
act  of  the  Legislature.  Allison  v.  Thomas,  44 
Ga.  649.  Before  an  act  of  the  Legislature  win 
be  declared  unconstitutional,  the  confilct  be- 
tween the  act  and  the  fundamental  law  must 
be  clear  and  palpable.  Wellborn  v.  Estes,  70 
Ga.  390.  A  state  statute  will  not  be  set  aside 
by  the  courts  In  a  doubtful  case.  Macon  & 
Western  R.  Co.  v.  Davis,  13  Ga.  68,  83. 
These  elementary  principles  do  not  require 
any  elucidation.  They  have  become  firmly 
imbedded  in  the  oonstitutional  law  of  the 
state,  and  should  not  be  departed  from. 

[2,3]  2.  It  is  urged  that. this  act  is  un- 
constitutional because  it  discriminates  be- 
tween persons  engaged  in  the  trade  of  bar- 
bering  and  persons  engaged  in  other  trades 
involving  manual  labor.  This  involves  the 
question  whether  the  Legislature  has  the 
power  to  require  the  members  of  one  trade  or 
occupation  to  be  examined  and  licensed,  with- 
out requiring  the  members  of  all  other  trades 
or  occupations  to  be  so  examined  and  licens- 
ed. Is  it  a  denial  of  the  equal  protection  of 
the  law  to  require  those  who  are  engaged  in 
the  pursuit  of  one  trade  to  be  examined  and 
licensed,  while  the  Legislature  does  not  re- 
quire those  engaged  in  other  occupations  to 
be  so  examined  and  licensed?  At  this  time 
the  question  does  not  admit  of  debate.  The 
courts  are  generally  agreed  that  it  is  com- 
petent for  the  Legislature  to  prohibit  persons 
from  practicing  the  calling  of  a  barber  with- 
out first  having  obtained  a  license  or  certifi- 
cate of  registration.  State  v.  Sharpless,  31 
Wash.  191,  71  Pac.  737,  96  Am.  St.  Rep.  893; 
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State  ▼.  Walker,  48  Wash.  8,  92  Pac.  775,  15 
Ann.  Cas.  257;  State  y.  Zeno,  79  Minn.  80, 
81  N.  W.  748.  48  L.  E.  A.  88,  79  Am.  St.  Rep. 
422;  State  v.  Armeno,  29  R.  I.  431,  72  AtL 
216;  Ex  parte  Lucas,  160  Mo.  218,  61  S.  W. 
218;  State  v.  Brlggs,  45  Or.  366,  77  Pac.  750, 
78  Pac.  361,  2  Ann.  Cas.  424.  The  power  of 
the  Legislature  to  regulate  this  trade  and  to 
require  barbers  to  be  examined  and  licensed 
is  derived  from  the  police  power  of  the  state. 
This  power  enables  the  Legislature  to  make 
all  needful  rules  and  regulations  for  the 
health,  power,  and  welfare  of  the  people  of 
the  state.  The  health  of  the  citizens  as  af- 
fected by  diseases  spread  from  barber  shops 
conducted  by  unelean  and  incompetent  bar- 
bers is  Justification  for  such  laws.  12  G.  J. 
924,  §  432. 

The  regulation  of  the  occupation  of  bar- 
bers, and  leaving  other  occupations  of  like 
kind  unregulated,  is  not  a  denial  of  the  equal 
protection  of  laws,  within  the  meaning  of 
the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States.  What  such  reg- 
ulation shall  be,  and  to  what  particular 
trade  or  business  such  regulation  shall  apply, 
are  questions  for  the  state  to  determine,  and 
their  determination  comes  within  the  proper 
exercise  of  the  police  power  of  the  state; 
and,  unless  the  regulations  are  so  unreason- 
able and  extravagant  in  their  nature  and 
purpose  that  the  property  or  personal  rights 
of  the  citizens  are  unnecessarily  and  in  the 
main  arbitrarily  interfered  with  or  destroy- 
ed, and  without  due  process  of  law,  they  are 
not  beyond  the  power  of  the  state  to  pass. 
Gundling  v.  Chicago,  177  U.  S.  183,  20  Sup. 
Ct  633,  44  L.  Ed.  725;  Williams  v.  Arkan- 
sas, 217  U.  S.  79,  88,  30  Sup.  Ct.  493,  64  L. 
Ed.  673,  18  Ann.  Cas.  865. 

3.  It  was  insisted  by  counsel  for  the  plain- 
tiffs in  error  that  this  statute  violates  arti- 
cle 1,  section  4,  paragraph  1,  of  the  Consti- 
tution of  this  state  (Civil  Code,  §  63910, 
which  declares  that  "Laws  of  a  general  na- 
ture shall  have  uniform  operation  through- 
out the  state."  The  act  (sectlcm  1)  declares 
that— 

"It  shall  be  unlawful  for  any  person  to  fol- 
low tlic  occupation  of  barbering  in  cities  or 
towns  in  excess  of  five  thousand  Inhabitants 
unless  be  will  have  first  obtained  a  certificate 
of  registration  as  provided  in  this  act." 

It  is  insisted  that  this  classification  of  the 
cities  and  towns  of  the  state  Into  those  hav- 
ing populations  In  excess  of  5.000  inhabitants 
and  into  those  having  less  than  such  number 
of  inhabitants,  and  making  this  act  ai^lica- 
ble  only  to  barbers  following  their  occupa- 
tions in  cities  or  towns  having  populations 
in  excess  of  6,000  inhabitants,  violates 
this  provision  of  the  state  Constitution.  In 
this  we  do  not  agree  with  the  learned  counsel 
for  the  plaintiffs  in  error.  The  Constitution 
of  Georgia  recognizes  certain  territorial  Ju- 
risdictions, such  as  the  state,  Its  counties,  cit- 


ies, and  niiUtia  districts.  Whatever  laws 
apply  to  all  or  any  one  of  these  territorial 
jurisdictions  as  a  class  cannot  l>e  called  spe- 
cial laws,  but  are  general  statutes,  having 
uniform  operation  throughout  the  state. 
Starnes  v.  Mutual  Loan  &  Banking  Co.,  102 
Ga.  597,  29  S.  E.  452.  The  act  involved  hi 
the  case  last  cited  was  one  fixing  the'veaue 
of  justices'  courts  in  cities  having  a  ix>pala- 
tion  of  more  than  5,000  inhabitants. 

Our  state  Constitution  only  requires  a  law 
to  have  uniform  operation,  and  that  means 
that  it  shall  apply  to  all  persons,  matters,  or 
things  which  it  Is  intended  to  affect.  If  it 
operates  alike  on  all  who  come  within  the 
scope  .  of  its  provisions,  constitutional  uni- 
formity is  secured.  Uniformity  does  not 
mean  universality.  This  constitutional  pro- 
vision is  complied  with  when  the  law  oper- 
ates uniform^  upon  all  persons  who  are 
brought  within  the  relations  and  circum- 
stances provided  by  it  Crovatt  v.  Mason, 
101  Ga.  246,  28  S.  B.  891.  This  act  operates 
upon  all  barbers  in  towns  and  cities  through- 
out the  state  having  populations  in  excess 
of  5,000  inhabitants,  and  Is  therefore  uni- 
form in  its  operation. 

4.  It  is  next  insisted  that  this  act  violates 
both  the  state  and  the  federal  Constitutions, 
because  it  denies  to  the  barbers  of  the  state 
the  equal  protection  of  the  laws.  It  Is  assert- 
ed that  section  9  of  the  original  act  exempts 
from  its  provisions  barbers  engaged  within 
the  state  at  the  date  of  the  approval  of  the 
act,  and  who  had  been  practicing  their  trade 
for  a  period  of  three  years  prior  to  its  ap- 
proval, and  permits  such  barbers  to  continue 
their  occupations  by  making  an  afiSdavlt  of 
these  facts  and  paying  the  sum  of  $2,  while 
persons  who  had  learned  to  practice  such 
occupation  without  the  state  are  required  to 
pay  the  sum  of  $5  and  to  submit  to  an  ex- 
amination before  said  board.  It  is  Insisted 
that  this  discrimination  denies  to  the  bar- 
bers who  do  not  come  within  this  exemption 
the  equal  protection  of  the  laws,  and  con- 
flicts with  due  process  clauses  of  the  state 
and  federal  Constitutions.  Before  a  law  can 
be  declared  violative  of  these  constitutional 
provisions  because  It  omits  certain  classes, 
the  court  must  be  able  to  say  that  there  is 
no  fair  reason  for  not  requiring  Its  exten- 
sion to  others  whom  the  act  leaves  untouch- 
ed. The  selection  of  the  exempted  classes  is 
within  the  legislative  power,  subject  only  to 
the  restriction  that  it  be  not  arbitrary  or  g^ 
pressive,  and  apply  equally  to  all  persons 
similarly  situated.  This  act  is  not  unconsti- 
tutional because  its  provisions  do  not  apply 
to  those  who  were  engaged  as  barbers  in 
thi&  state  at  the  date  of  its  approval,  and 
who  had  been  so  engaged  in  this  state  for 
three  years  prior  thereto.  Dent  v.  West  Va., 
129  U.  S.  114,  9  Sup.  Ct.  231,  32  L.  Ed.  623; 
Watson  V.  Maryland,  218  U.  S.  173,  30  Sup. 
Ct  644,  54  L.  Ed.  987. 
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'^Soch  exception  proceeds  upon  the  theory 
that  those  who  have  acceptably  followed  the 
profession  in  the  community  for  a  period  of 
years  may  be  assumed  to  have  the  qualifi- 
cations which  others  are  required  to  manifest 
as  the  result  of  an  examination  before  a  board 
of  medical  experts."  Watson  v.  Maryland,  218 
U.  S.  173,  177,  30  Sup.  Ct.  644,  646  (64  U  Ed. 
087). 


[4]  The  plaintiffs  are  residents  of  Georgia; 
and  it  does  not  lie  in  their  mouths  to  attack 
the  constitutionality  of  this  statute  on  the 
ground  that  it  discriminates  against  nonresi- 
dent barbers.  Only  those  whose  rights  are 
directly  affected  can  properly  question  the 
<;onstitutionality  of  a  state  statute.  Eliopolo 
V.  Stubbs,  143  Ga.  602  (3),  85  S.  E.  853;  Hatch 
T.  Reardon,  204  U.  S.  152,  161,  27  Sup.  Ct. 
188,  51  L.  Ed.  415,  9  Ann.  Gas.  7.'J6;  Williams 
V.  Walsh,  222  U.  S.  415  ;i  Collins  v.  Texas, 
223  U.  S.  288,  295 ;«  M.,  K.  &  T.  R.  Co.  v. 
Cade,  233  €.  S.  612.  34  Sup.  Ct  678,  58  L.  Ed. 
1135:  Hendrick  v.  Maryland,  235  U.  S..610. 
35  Sup.  Ct.  140,  59  L.  Ed.  385. 

5.  It  is  next  insisted  that  this  act  is  un- 
constitutional because  of  the  classification  of 
the  towns  and  cities  therein  provided.  It  is 
contended  that  such  classification  has  no  rea- 
sonable relation  to  the  subject-matter  of  the 
statute,  and  is  arbitrary  and  capricious. 
The  purpose  of  the  act  is  "to  insure  the  prop- 
er sanitary  conditions  in  barber  shops,  and 
to  prevent  the  spreading  of  disease  in  the 
state  of  Georgia."  Is  the  application  of  this 
law  to  barbers  in  towns  or  cities  having 
populations  in  excess  of  5,000  inhabitants, 
without  some  reasonable  relation  to  its  sub- 
ject-matter? Is  such  classification  unnat- 
ural, arbitrary,  and  capricious?  The  Leg- 
islature may  make  classifications  for  the  pur- 
pose of  le^slation.  It  may  classify  cities. 
The  classification  must  have  some  reasonable 
relation  to  the  subject-matter  of  the  statute. 
There  must  be  a  legitimate  ground  for  differ- 
-entiation.  Arbitrary  or  capricious  discrimi- 
nations are  not  xiermissible  under  the  consti- 
tution. Stewart  v.  Anderson,  140  Ga.  31,  33, 
78  S.  E.  457.  A  state  statute  which,  in  car- 
rying out  a  public  purpose,  is  limited  in  its 
application,  is  not  a  denial  of  the  equal 
protection  of  the  laws,  within  the  meaning 
of  the  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States  and  of  the  simi- 
lar provision  in  our  state  Constitution,  if, 
within  the  sphere  of  its  operation,  it  affects 
all  persons  similarly  situated.  Barbier  v. 
Connolly,  113  U.  S.  27,  5  Sup.  Ct  357,  28  L. 
Ed.  923.  So  a  statute  making  it  unlawful  for 
mine  owners,  employing  10  or  more  miners 
underground  and  paying  therefor  by  the  ton 
mined,  not  to  screen  the  coal  before  it  is 
weighed,  was  held  valid,  and  it  was  not  an 
tmreasonable  classification  to  divide  coal 
D)1nes  into  those  where  less  than  10  miners 

<  82  Sup.  ct  137,  66  L.  Ed.  263. 
'32  Sup.  Ct  286.  66  I/.  Ed.  489. 
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were  employed  and  those  where  more  than 
that  number  were  employed.  McLean  v. 
Arkansas,  211  U.  S.  539,  546,  29  Sup.  Ct.  206, 
53  L.  Ed.  315.  There  is  more  reason  for  di- 
viding towns  and  cities  Into  those  having 
5,000  or  more  inhabitants  and  those  having 
less  than  that  number  than  there  is  in  divid- 
ing mines  into  those  working  10  miners  or 
more  and  those  working  less.  So  a  classifi- 
cation in  a  state  statute  prohibiting  drum- 
ming or  soliciting  on  trains  for  business  for 
certain  named  establishments  was  held  by 
the  Supreme  Court  of  the  United  States  to 
be  a  reasonable  classification,  and  was  up- 
held. Williams  v.  Arkansas,  217  U.  S.  79,  30 
Sup.  Ct.  493.  54  L.  Ed.  673,  18  Ann.  Cas. 
805. 

The  spread  of  disease  by  xinsanltary  bar- 
bers or  barber  shops  will  affect  more  people 
in  large  towns  or  cities  than  small  ones.  The 
character  of  barbers  and  barber  shops  is 
more  generally  known  in  villages  than  in 
large  towns,  and  villagers  can  more  easily 
protect  themselves  against  unsanitary  bar- 
bers. Knowledge  of  the  personal  and  pro- 
fessional habits  of  barbers  and  of  the  condi- 
tion of  barber  shops  is  more  easily  acquired 
in  small  towns  than  in  large  cities.  The 
business  of  the  barber  may  be  everybody's 
business  in  the  hamlet  or  small  town.  This 
may  not  be  so  in  large  towns.  In  small  towns 
everybody  knows  the  barber,  his  shop,  and 
his  personal  and  professional  habits  of  clean- 
liness. The  relation  between  barbers  in 
small  centers  of  population  and  their  cus- 
tomers is  closer  and  more  Intimate  than  in 
populous  cities.  This  relation  is  friendlier  in 
the  small  town  than  in  the  big  one.  If  the 
barber  in  a  small  town  has  a  communicable 
disea.«e,  knowledge  of  this  fact  spreads  rapid- 
ly in  a  village.  Elnowledge  of  such  fact  trav- 
els more  slowly  In  a  city.  If  a  customer 
catches  a  contagious  disease  from  a  village 
barber,  this  becomes  common  knowledge  at 
once  of  all  the  villagers.  This  is  not  so  in 
Atlanta,  Augusta,  Macon,  or  Savannah. 

For  these  reasons  customers  of  barbers  in 
large  towns  need  greater  protection  than 
those  of  barbers  in  small  ones.  Other  rea- 
sons can  be  given  to  Justify  this  classifica- 
tion, but  we  deem  the  above  sufficient.  So 
we  reach  the  conclusion'  that  this  classifica- 
tion has  a  reasonable  relation  to  the  subject- 
matter  of  this  statute,  and  that  the  statute 
is  not  unconstitutional  for  any  of  the  rea- 
sons assigned. 

We  do  not  deal  with  any  questions  raised 
by  the  petition  in  this  case  except  the  con- 
stitutionality of  this  act,  as  that  was  the 
only  question  decided  by  the  judge  below  by 
the  agreement  of  the  parties. 

Judgment  affirmed. 

All  the  Justices  concur. 
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COCA-<>OLA  CO.  et  al.  v.  CITY  OF 
ATLANTA.    (No.  2697.) 

(Supreme  Court  of  Georgia.     Jan.  28,  1922.) 
licbearing  Denied  Feb.  18,  1922.) 

(Syllabus  by  the  Court,) 

1.  Discovery  ^=:»(5— May  be  deoreed  withoat 
other  relief  wiien  ancillary  to  proceeding 
against  other  parties. 

Equity  iias  jurisdiction  to  decree  a  dis- 
covery, when  no  other  adequate  remedy  is 
available,  and  the  discovery  prayed  is  ancillary 
to  some  other  proceeding,  either  pending  or  to 
be  brought  This  is  true  notwithstanding  the 
equitable  petition  prays  no  other  relief  than 
a  discovery,  which  is  ancillary,  to  a  proceeding 
to  be  brought  against  a  party  or  parties  other 
than  the  defendant  in  the  equitable  action. 
That  the  defendant  in  the  equitable  action  has 
no  pecuniary  interest  in  the  litigation,  or 
subject-matter  involved,  will  not  operate  to 
defeat  a  discovery  which  the  petitioner  is  oth- 
erwise entitled  to. 

2.  Discovery  <gs>4 — Municipal  corporations 
id=»968(  1/2)— "Proceeding"  which  will  sup. 
port  suit  for  discovery  defined;  proceeding 
to  assess  and  collect  taxes  Is  "proceeding'' 
which  will  support  suit  against  corporation 
for  discovery. 

A  proceeding  is  some  act,  or  acts,  done  in 
furtherance  of  the  enforcemeut  of  an  existing 
right,  real  or  imaginary.  It  may  be  by  peti- 
tion in  a  court  of  competent  jurisdiction,  or  by 
a  summary  remedy  prescribed  by  statute.  The 
assessing  of  properties  for  taxation  by  a  mu- 
nicipality, in  accordance  with  its  ordinances, 
the  issuing  of  executions  upon  such  assess- 
ments when  the  taxes  are  not  paid  as  required 
by  law,  and  the  seizure  and  sale  of  the  prop- 
erties so  assessed,  under  such  executions,  for 
the  taxes  due,  constitute  a  proceeding. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pro- 
ceeding.] 

3.  Municipal  corporations  ^==>9^(l)— Stock  In 
foreign  corporation  owned  by  resident  of 
city  subject  to  taxation;  corporation  of  an* 
other  state  having  85  per  cent,  of  its  prop- 
erty out  of  the  state  not  a  ''domeetio  cor- 
poration." 

Stoclcs  of  corporations  organized  under  the 
laws  .of  other  states  are  liable  for  municipal 
taxes  in  this  state  when  the  owners  of  such 
shares  reside  within  the  corporate  limits  of 
such  municipality.  The  location  of  the  assets 
of  the  corporation  is  not  a  material  fact  in  de- 
termining the  liability  of  the  shares  of  such 
a  corporation  for  taxes;  but,  if  it  were  other- 
wise, a  corporation  organized  in  Delaware  and 
having  85  per  cent  of  its  properties  out  of  this 
state  could  not  be  classed  as  a  domestic  cor- 
poration in  Georgia. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Domes- 
tic Corporation.] 


4.  CoastlttttlonaJ  law  «s>229(2),  283— Taxa- 
tion ^39194— Statute  taxing  locally  owned 
shares  in  foreign  oorporatlons  only  held  valid. 

The  classification  of  the  stocks  of  corpo- 
rations by  the  laws  of  this  state,  whereby  the 
shares  of  corporations  of  this  «tate  are  ex- 
empt, and  the  shares  of  corporations  of  other 
states  are  liable  for  taxation,  when  owned  in 
this  state,  is  not  an  unlawful  classification,  nor 
is  it  in  violation  of  section  2  of  article  7,  or 
paragraph  2  of  section  1  of  article  1  of  the 
Constitution  of  this  state.  Neither  is  snch 
classification  in  violation  of  the  Fourteenth 
Amendment  to  the  federal  Constitution,  for 
any  reason  assigned. 

5.  Demurror  proporly  overruled  and  decree 
properly  entered. 

Under  the  pleadings  and  the  agreed  state- 
ment of  facts  in  the  instant  case,  the  petitioner 
was  entitled  to  the  discovery  prayed;  an4  the 
trial  court  did  not  err  in  overruling  the  defend- 
ants* demurrers,  nor  in  entering  Uie  decree  in 
favor  of  the  petitioner. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Suit  by  the  City  of  Atlanta  against  the  Co- 
ca-Cola Company  and  others.  Decree  for 
plahitiff  on  demurrer,  and  defendants  bring 
error.    Affirmed. 

The  city  of  Atlanta,  a  municipal  corpora- 
tion, brought  its  petition  against  the  Coca- 
Cola  Company,  S.  C.  Dobbs,  and  William 
Candler,  alleging  that  the  Coca-Oola  Com- 
pany was  a  corporation  of  the  state  of  Dela- 
ware ;  that  it  had  an  ofl9ce  in  the  city  of  At- 
lanta, wherein  were  kept  its  books  and  rec- 
ords ;  that  Dobbs  was  president  nud  Candler 
secretary  of  the  company,  and  that  they  re- 
sided in  said  county. 

The  petition  alleged  that  the  corporation 
had  a  number  of  stockholders  residing  in  the 
city  of  Atlanta,  and  that  their  shares  in  the 
corporation  were  subject  to  taxation  by  the 
municipal  body;  that  the  owners  of  these 
shares  had  failed  and  refused  to  return  them 
for  taxation,  and  that  the  petitioner  had  not 
been  able  to  ascertain  their  names  or  the 
amount  of  their  respective  holdings ;  that  the 
petitioner  had  made  formal  demand  on  the 
corporation,  its  president  and  secretary,  for 
a  list  of  the  names  of  the  stockholders  of  said 
company  residing  in  said  city,  in  order  that 
the  petitioner  might  assess  such  shares  for 
taxation,  but  that  the  company  and  its  of- 
ficers had  refused  to  furnish  the  information 
desired. 

The  petitioner  averred  that  it  had  duly 
enacted  ordinances  providing  for  the  assess- 
ing of  these  shares  for  taxation,  and  the 
levying  and  collection  of  the  taxes;  that  the 
taxing  date  for  the  year  was  January  81, 
1(^0,  prior  to  the  date  of  the  filing  of  the  pe- 
tition, and  that  petitioner  had  a  lien  on  all 
shares  of  the  corporation  owned  by  residents 
of  the  city  of  Atlanta  on  the  taxing  date 
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■aforesaid.  Petiitloiier,  aTerring  that  its  pur- 
pose was  to  assess  these  shares  of  stock  for 
taxation  as  soon  as  it  ascertained  the  names 
of  the  resident  owners,  and  that  it  was  with- 
out other  remedy,  prayed  that  it  have  discov- 
ery from  the  defendants  of  the  names  of  all 
stockholders  in  said  company  who  resided  in 
the  dty  of  Atlanta  on  January  31,  1920,  and 
the  amount  of  stock  owned  by  each. 

The  defendants  demurred  generally  and 
specially,  but  later  waived  the  special  de- 
murrers. The  grounds  insisted  upon  were 
that  the  petition  set  forth  no  cause  of  action, 
or  right  of  discovery  against  the  defendants 
or  any  of  them ;  that  the  petition  sought  no 
affirmative  equitable  relief,  and  was  not  an- 
cillary to  any  other  civil  proceeding  then 
pending  or  to  be  brought;  that  the  petition 
showed  that  the  defendants  had  no  interest 
in  the  subject-matter  of  the  suit  or  in  any 
civil  proceeding  to  which  this  petition  could 
he  ancillary,  or  any  petition  that  might  here- 
after be  brought;  that  the  petition  shows 
that  the  defendants  are  mere  witnesses,  and 
arc  not  proper  parties  defendant  to  a  peti- 
tion for  discovery ;  that  the  petition  does  not 
allege  that  all  or  tie  greater  part  of  the  phys- 
ical properties  of  the  corporation  are  locat- 
ed out  of  this  state,  and  consequently  pay 
ad  valorem  tax  to  some  other  state ;  that  the 
petition  does  not  show  that  the  greater  part 
of  its  tangible  properties  are  not  located 
within  the  state  and  that  the  company  does 
not  pay  all  taxes  thereon  to  the  state,  coun- 
ty, and  dty ;  that  the  petition  does  not  show 
any  authority  in  the  petitioner  to  assess  tax- 
es against  these  shares  or  collect  taxes  from 
the  owners  who  reside  within  the  city ;  that 
the  petition  does  not  show  that  If  the  peti- 
tioner should  collect  taxes  from  the  holders 
of  these  shares  such  collection  would  not  be 
the  collection  of  taxes  a  second  time  or  dou- 
ble taxation. 

The  defendants  also  filed  an  answer  ad- 
mitting the  averments  in  the  petition,  except 
they  denied  that  the  shares  of  the  corpora- 
tion were  subject  to  taxation  by  the  com- 
plainant, and  averred  that  the  corporation 
returned  its  real  and  personal  properties  lo- 
cated in  the  city  of  Atlanta  and  paid  all  tax- 
es thereon  required  by  the  state,  county,  and 
city  of  Atlanta;  that  the  defendant  corpora- 
tion owned  like  properties  in  many  other 
places  in  this  country  and  Canada,  and  that 
said  company  paid  all  taxes  required  upon 
all  these  properties  to  the  various  munici- 
palities, counties,  states,  and  provincial  au- 
thorities where  located.  Defendants  contend 
that  to  require  Its  shares  owned  in  the  city 
of  Atlanta  to  be  taxed  by  the  petitioner 
would  in  effect  be  a  double  taxation  of  the 
assets  of  the  corporation,  and  that  no  allow- 
ance is  made  for  the  fact  that  the  corpora- 
tion owns  properties  in  the  city  of  Atlanta. 

The  defeD<!ants  deny  that  the  i)etitioner 
has  a  lien  upon  the  shares  of  the  corporation 
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whldi  are  owned  In  the  dty  of  Atlanta ;  they 
admit  that  the  petitioner  has  ordinances  for 
assessing,  levying,  and  collecting  taxes,  but 
deny  that  these  ordinances  have  any  refer- 
ence to  these  shares,  for  the  reason  that  the 
shares  are  not  liable  for  taxation  by  the  dty 
of  Atlanta.  The  defoidants  aver  that  they 
have  no  Interest  In  the  question  of  whether 
the  stock  In  this  corporation  Is  subject  to 
taxation  or  not,  and  say  they  have  no  au- 
thority to  divulge  the  names  of  the  stockhold- 
ers, or,  if  such  authority  existed,  their  books 
would  not  necessarily  show  who  were  the  ac- 
tual owners  of  the  stock,  Inasmuch  as  the 
stock  Is  from  time  to  time  being  transferred, 
and  the  transfers  are  not  recorded  on  the 
books  of  the  corporatloh.  They  say  that  If 
the  discovery  prayed  should  be  decreed  It 
would  be  useless,  for  the  reason  that  there  is 
no  action  at  law  or  equity  or  otherwise  which 
could  compel  the  stodcholders  In  this  com- 
pany to  pay  taxes  on  their  stock  to  the  dty 
of  Atlanta. 

The  defendants  further  answering  say 
that  the  purpose  of  the  dty  of  Atlanta  In 
seeking  this  discovery  Is  Illegal,  unconstitu- 
tional, and  contrary  to  the  laws  of  this  state 
and  the  United  States,  and  particularly  to 
section  2  of  article  7  of  the  Constitution  of 
the  State  of  Georgia,  which  provides  that 
*'all  taxation  shall  be  uniform  upon  the  same 
class  of  subjects,'*  etc.  The  contention  is 
that,  inasmuch  as  shares  In  domestic  corpor- 
ations of  this  state  are  not  liable  for  taxa- 
tion, and  the  Coca-Cola  Company  owns  prop- 
erties In  Georgia  and  In  the  dty  of  Atlanta,  on 
which  it  pays  the  required  taxes,  the  collec- 
tion of  the  tax  upon  the  shares  owned  In  the 
city  of  Atlanta  would  not  be  uniform  but 
would  result  In  a  double  taxation.  The  de- 
fendants also  say  that  sndi  action  on  the 
part  of  the  dty  would  be  violative  of  para- 
graph 2,  section  1,  article  1,  of  the  Constitu- 
tion of  Georgia,  which  provides  that  **pro- 
tection  to  person  and  property  is  the  para- 
mount duty  of  government,  and  shall  be  Im- 
partial and  complete";  the  contention  being 
that,  Inasmuch  as  shares  In  domestic  cor- 
porations are  not  subject  to  taxation,  to  tax 
shares  of  the  Coca-Cola  Company  would  be 
violative  of  this  clause  of  the  Constitution. 

It  was  further  contended  that  the  purpose 
of  the  city  as  set  forth  in  Its  petition  would 
be  violative  of  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States,  based 
upon  the  contention  that  inasmuch  as  the  Co- 
ca-Cola Company  pays  taxes  upon  certain  of 
its  property  to  the  city  of  Atlanta,  the  levy- 
ing of  a  tax  upon  Its  shares  owned  in  said 
city  would  be  double  taxation,  and  that  the 
owners  of  such  shares  would  not  be  protected 
as  are  the  owners  of  shares  of  domestic  cor- 
porations, but  would  be  deprived  of  their 
property  In  violation  of  this  amendment. 

The  case  was  heard  by  Judge  Pendleton 
upon  an  agreed  statement  of  facts,  with  the 
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right  to  either  party  to  except  by  direct  hill 
of  exceptions.  It  was  recited  in  this  agree- 
ment that  the  corporation  returned  all  its 
corporate  properties  within  the  city  of  Atlan- 
ta for  taxation  to  the  state,  county  of  Ful- 
ton, and  city  of  Atlanta ;  that  all  of  its  other 
properties  out  of  the  state  were  returned  for 
taxation,  and  the  taxes  thereon  are  paid  to 
other  states,  counties,  cities,  and  countries; 
that  the  percentage  of  physical  properties  lo- 
cated in  the  city  of  Atlanta  is  approximately 
15  per  cent,  as  compared  with  the  total 
amount  of  all  similar  properties  owned  hy 
said  corporation;  that  the  total  properties 
located  within  the  city  of  Atlanta  on  January 
3,  1920,  was  approximately  $300,000,  and  the 
total  properties  belonging  to  the  corporation 
located  outside  of  the  state  on  that  date  was 
approximately  $2,000,000;  that  shares  in  do- 
mestic corporations  in  this  state  are  not  re- 
quired to  be  returned  for  taxes,  nor  are  tax- 
es assessed  against  such ;  that  all  the  proper- 
ty of  the  corporation  in  this  case  within  the 
state  of  Georgia  is  located  within  the  city  of 
Atlanta;  that  the  entire  capital  stock  of  the 
defendant  company  is  held  under  a  voting- 
trust  agreement ;  that  voting-trust  certificates 
are  issued,  and  these  are  transferred  to  sev- 
eral different  persons,  without  the  original 
certificate  being  surrendered  for  the  purpose 
of  haviug  a  new  certificate  issued  to  the  then 
transferee  or  owner  of  such  certificate;  that 
the  voting  trustees  have  appointed  agents  to 
sign  and  deliver  the  voting-trust  certificates, 
and  these  agents  keep  books  showing  the 
name  of  the  persons,  who,  in  so  far  as  the 
books  are  concerned,  are  the  holders  of  these 
certificates.  These  trust  certificates  are  listed 
upon  the  New  York  stock  exchange,  and  the 
transfer  of  these  certificates  without  the  sur- 
render thereof  is  more  frequently  had  than 
in  the  instance  of  a  transfer  of  certificates 
of  stock  in  corporations  whose  stock  is  not 
listed  ui)on  the  stock  exchange. 

The  court  overruled  the  demurrers,  and  en- 
tered a  decree  in  favor  of  the  petitioner  for 
the  discovery  as  prayed.  The  court  appoint- 
ed a  commissioner  to  examine  the  records  of 
the  corporation  and  ascertain  the  names  of 
all  stockholders  of  the  company  residing  in 
the  city  of  Atlanta  on  the  31st  day  of  Jan- 
uary, 1920,  with  the  amount  of  stock  held  by 
each.  The  defendant  company  was  required 
through  its  secretary  to  produce  to  the  com- 
missioner, at  time  to  be  agreed  upon,  its  stock 
book,  to  enable  the  commissioner  to  make  a 
list  of.  the  owners  of  the  stock  as  required  by 
'the  decree.  It  is  provid'^d  that  the  conflnis- 
sioner  should  make  only  such  an  investiga- 
tion as  would  disclose  the  names  of  the  stock- 
holders. 

The  defendants  excepted  to  the  overruling 
of  their  demurrers,  and  to  the  entering  of  Ihe 
decree  against  them. 

Ghas.  T.  Hopkins,  Spalding,  MacDougald 
ft  Sibley,  Anderson,  Bountree  A  Crenshaw 


and  Candler,  Thomsoii  ft  Hiradi,  all  of  At- 
lanta, for  plaintiffs  in  error. 

J.  li.  Mayson  and  J.  M.  Wood,  both  of  At- 
lanta, for  defendant  in  error. 

BLAIR,  J.  [1, 21  1.  "For  every  right  there 
shall  be  a  remedy.**  Civil  Code,  |  5506.  The 
right  of  the  municipality  in  this  instance,  as 
set  forth  in  its  petition,  is  to  ascertain  the 
names  of  personB  residing  within  Its  corpo- 
rate limits,  who  are  owners  of  shares  of  the 
corporate  stock  of  the  Coca-Cola  Company,  a 
Delaware  corporation,  together  with  the 
number  of  shares  owned  by  each  person,  in 
order  that  the  petitioner  may  assess  and  col- 
lect the  taxes  that  are  due  or  may  become 
due  on  these  shares.  The  averment  is  that 
the  prescribed  legal  remedy  has  proved  in- 
adequate, in  that  the  owners  of  these  shares 
have  failed  and  refused  to  return  them  for 
taxation,  or  even  disclose  the  fact  of  their 
ownership.  Request  to  the  corporation  and 
its  oflficers,  who  are  parties  to  this  case,  for 
the  information  necessary  to  enable  the  mu- 
nicipality to  exercise  what  it  conceives  to  be 
its  right  and  duty  in  assessing  these  shares 
for  taxation,  has  been  met  with  a  refusal. 
In  so  far  as  now  appears,  the  petitioner  has 
exhausted  its  legal  remedies;  and  unless 
some  extraordinary  remedy  can  be  made 
available,  the  right  of  the  municipality  to  tax 
these  shares  must  be  lost,  and  that,  too,  with- 
out an  opportunity  being  afforded  it  of  show- 
ing that  they  are  subject  to  taxation.  Con- 
fronted with  this  situation,  the  municipality 
brought  its  petition  for  discovery  from  the 
defendants  of  such  facts  only  as  will  enable 
it  to  bring  in  question  the  liability  of  these 
shares  for  taxation.  One  of  the  questions  is: 
Can  the  petition  be  sustained?  The  corpora- 
tion and  its  ofllcers  strenuously  deny  the 
right  of  the  petitioner  to  this  discovery ;  but 
they  do  not  suggest  any  other  remedy,  legal 
or  equitable,  that  is,  or  might  be  made,  avail- 
able to  the  petitioner.  The  elaborate  brief 
of  their  counsel  does  not  point  the  petitioner 
or  the  court  to  any  other  place  where,  or 
method  by  which,  the  facts  desired  can  be  ob- 
tained. Their  attitude  is  in  apparent  denial 
of  the  postulate  which  heads  this  opinion. 
The  court  is  therefore  confronted  squarely 
with  the  issue:  Is  equity  equal  to  the  neces- 
sities of  the  situation,  and  will  it  come  to 
the  aid  of  the  petitioner  by  decreeing  the  dis- 
covery prayed? 

Discovery  is  not  a  stranger  to  our  proce- 
dure. It  is  written  into  our  Constitution 
that— 

The  Legislature  ''shall  provide,  by  law,  for 
reaching  property  of  the  debtor  concealed  from 
the  creditor."     Civil  Code,  §  6387. 

"Creditors  are  a  favored  class  under  our 
law.  The  second  section  and  sixth  paragraph 
of  the  Bill  of  Rights  *  *  *  confers  upon 
the  Legislature  power  to  provide  for  the  pun- 
ishment of  fraud,  and  declares,  in  unmistakable 
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and  nnequiTOcal  terms,  that  it  shall  provide 
by  law  for  reaching  property  of  the  debtor  con- 
cealed from  the  creditor.  This  fortifies  exist- 
ing legislation  upon  the  subject,  which  directs 
the  courts  to  favor  the  rights  of  creditors, 
and  to  afford  them  every  remedy  and  facility 
to  detect,  defeat  and  annul  any  effort  to  de- 
fraud them  of  their  just  rights."  Hood  v. 
Perry,  75  Ga.  312.  A  whole  chapter  of  our 
Code  is  dpvoted  to  discovery  in  equity.  Civil 
Code,   §  4543  et  seq. 

Another  is  devoted  to  discovery  at  law. 
Civil  Code,  §  4560  et  seq.  In  a  measure,  ev- 
ery garnishment  calls  for  a  discovery,  and 
when  necessary  answers  may  be  enforced  by 
attachment.  Garden  v.  Crutchfield,  112  Ga. 
278,  37  S.  B.  368.  Under  certain  contingen- 
cies, an  agent  may  be  compelled  to  discover 
against  his  principal.  Ballln  v.  Ferat,  55  Ga. 
546(6).  Judgment  and  attaching  creditors  are 
entitled  to  discovery  from  corporations,  with 
reference  to  their  stockholders,  on  demand 
and  without  tUe  aid  of  legal  process. 

"Upon  demand  by  any  sheriff,  constable,  or 
other  levying  oflSeer  of  this  state,  having  in 
his  bands  any  execution  or  attachment  against 
any  person  who  is  the  owner  of  any  shares 
or  stock  of  said  bank  or  joint  stock  com- 
pany, upon  the  president,  superintendent,  man- 
ager, or  other  officer  of  any  corporation  or 
joint  stock  company  having  access  to  the  hooka 
thereof,  said  president,  superintendent,  mana- 
ger, or  other  officer  aforesaid  shall  disclose  to 
said  levying  officer  the  number  of  shares  and 
the  par  value  thereof  owned  by  the  defendant 
in  said  execution  or  attachment,  and  on  re- 
fusal to  do  so.  shall  be  considered  in  contempt 
of  court  and  punished  accordingly."  Civil 
Code,  §  6035. 

TSiis  statute  provides  a  remedy  by  discov- 
ery in  favor  of  the  ordinary  creditor  without 
lien,  where  his  debtor  is  subject  to  attach- 
ment and  his  shares  to  seizure  thereunder. 
In  the  instant  case  the  petitioner  avers  that 
it  has  a  lien  upon  the  shares  sought  to  be 
disclosed  for  the  taxes  due  thereon,  and  that 
these  shares  are  subject  to  be  seized  and  sold 
therefor.  It  is  not  necessary  to  hold  that  the 
present  case  is  within  the  letter  of  this  stat- 
ute, or  that  the  officers  of  this  corporation 
were  subject  to  attachment  under  its  provl- 
Bions.  It  is  sufficient  for  the  purposes  of  the 
present  litigation  to  declare  that  the  policy 
of  our  law  is  to  discover,  disclose,  reveal  aU 
properties  of  debtors  in  so  far  as  It  may  be 
necessary  to  secure  the  rights  of  creditors, 
and  that  it  is  the  duty  of  the  courts  to  inter- 
pret statutes  liberally  to  the  end  that  this 
policy  of  the  law  be  not  defeated.  If  there 
be  exceptions  to  the  rule,  it  is  not  because 
the  complainant  happens  to  be  the  state,  a 
county,  or  municipality  of  this  state. 

2.  Plaintiffs  in  error  contend  that  the 
court  was  without  jurisdiction  to  decree  the 
discovery  prayed,  becaupe  no  other  relief  was 
sought,  and  that  "discovery  alone"  cannot  be 
decreed  except  when  "ancillary  to  some  oth- 
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er  civil  proceeding,**  citing  Civil  Code,  f 
4543.  We  may  concede  that  their  construc- 
tion of  this  Code  section  is  the  proper  one, 
but  disagree  with  them  in  its  application  to 
the  facts  of  this  case.  What  is  a  proceed- 
ing? Some  act,  or  acts,  done  in  furtherance 
of  the  enforcement  of  an  existing  right,  real 
or  imaginary.  A  proceeding  may  be  by  peti- 
tion in  a  court  of  competent  jurisdiction  or 
it  may  be  by  a  summary  remedy  prescribed 
by  statute  What  is  the  purpose  of  the  dis- 
covery prayed  In  the  instant  case?  First,  that 
the  petitioner  may  assess  the  shares  of  stock 
of  this  corporation,  discovered  to  be  own- 
ed in  the  city  of  Atlanta,  for  taxation;  sec- 
ondly, that  executions  may  issue  on  these  as- 
sessments against  these  shares  or  their  own- 
ers for  their  respective  taxes;  thirdly,  that 
the  shares  may  be  seized,  advertised,  and  sold 
to  satisfy  the  executions  so  Issued.  In  our 
opinion  these  several  acts  constitute  a  "pro- 
ceeding," an  effective  legal  proceeding  as  pro- 
vided by  the  laws  of  this  state.  It  might 
have  been  provided  by  statute  that  tax  de- 
linquents should  be  sued  as  debtors  upon  ac- 
counts, but  the  genius  of  our  law  has  d*»vised 
a  more  speedy,  efficient  proceeding.  How  ef- 
ficient this  proceeding  is  we  need  not  recite, 
further  than  to  say  that  it  is  adequate  under 
all  conditions,  and  to  all  situations,  reaching 
back  after  the  past  as  well  as  laying  hold  on 
the  present 

"There  is  ample  provision  in  the  laws  of  this 
state  for  proceeding  against  one  who  was  a  tax 
defaulter  in  the  years  that  are  past.  As  we 
have  interpreted  our  laws,  they  afford  ample 
machinery,  consistent  with  constitutional  pro- 
visions, for  reaching  every  species  of  prop- 
erty that  is  subject  to  taxation  at  any  time  in 
the  past  that  the  taxing  power  is  authorized  to 
proceed  for  the  collection  of  back  taxes.  There 
is  no  fault  in  the  law."  Ga.  R.,  etc.,  Co.  v. 
Wright,  125  Ga.  589,  601,  54  S.  E.  52,  57. 

presiding  Justice  Cobb  speaks  of  our  laws 
for  enforcing  the  payment  of  taxes  as  ma- 
chinery, and  when  in  operation  as  "proceed- 
ing." The  purpose  of  the  petition  in  this 
case  is  to  uncover  properties  alleged  to  be  li- 
able for  taxes,  in  order  that  other  proceed- 
ings may  be  brought  to  subject  them  to  the 
payment  of  taxes  due  on  them.  This  petition 
seeks  no  recovery  of  taxes,  but  is  in  aid  of 
and  ancillary  to  other  proceedings  to  be 
brought  for  that  purpose.  Without  this  pre- 
liminary relief,  the  other  proceedings  cannot 
be  brought,  and  the  municipality  must  fail 
in  its  efforts  to  collect  the  taxes  on  these 
shares.  Discovery  is  a  favored  jurisdiction 
of  equity,  and  it  will  not  be  denied  whore  the 
effect  of  such  denial  will  be  to  defeat  public 
justice,  unless  the  plain  letter  of  the  law  so 
demands.  That  the  relief  prayed  is  within 
the  letter  of  our  law,  as  well  as  its  spirit,  we 
entertain  no  sort  of  doubt.  The  petitioner 
l)eing  entitled  to  the  discovery  prayed,  there 
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l8  no  merit  In  the  contention  that  the  plain- 
tiffs  in  error  are  mere  witnesses. 

[3]  3.  The  farther  contention  of  plaintiffs 
in  error  is  that  the  municipality  is  not  enti- 
tled to  the  discorery  prayed»  for  the  reason 
that  the  shares  of  the  Coca-Cola  Company 
are  not  subject  to  taxation  by  the  city  of  At- 
lanta. We  state  their  contention  from  the 
brief  of  their  counsel,  as  follows: 

"Inasmuch  as  the  corporation  has  property 
within  the  city  of  Atlanta  on  which  a  tax  is 
paid,  the  stock  of  the  corporation  owned  by  a 
resident  is  not  subject  to  taxation." 

In  support  of  this  contention,  the  argument 
is  offered: 

''That  no  distinction  is  [to  be]  drawn  between 
a  domestic  and  a  foreign  corporation  with  ref- 
erence to  where  it  was  chartered;  that  both 
a  foreign  and  a  domestic  corporation  are  in 
the  same  class  in  so  far  as  the  place  of  their 
creation  is  concerned,  and  that  stock  is  exempt 
from  taxation  without  regard  to  whether  it 
was  issued  by  a  foreign  or  a  domestic  corpo- 
ration, if  the  capital  of  such  corporation  was 
returned  by  the  president;  capital  meaning  the 
corporate  assets.*' 

Further  on  we  read  that — 

"The  classification  which  now  exists  is  the 
broad  and  fair  one,  and  consists  of  whether 
the  corporate  property  lies  within  this  state 
and  is  returned  for  taxation.  If  it  does,  and  is, 
then  its  shares  of  stock  are  exempt." 

The  logical  conclusion  to  be  drawn  from 
theee  statements  is  that  the  place  of  incor- 
poration is  not  a  material  fact  in  determin- 
ing the  taxability  of  the  shares  of  a  corpora- 
tion, and  the  brief  so  contends. 

It  will  be  noted  that  these  excerpts  contain 
no  definite  statement  (nor  does  the  brief  else- 
where) as  to  what  per  cent  of  the  assets  of 
a  corporation  must  be  located  within  this 
state  to  entitle  it  to  be  classed  as  domestic. 
The  fair  Inference  to  be  drawn  from  the  first 
excerpt  is  that  if  any  part  of  the  assets  of  a 
corporation  is  located  within  this  state,  it  is 
domestic;  while  a  reasonable  interpretation 
of  the  last  two  seems  to  require  that  all  the 
properties  of  the  corporation  be  located  in 
this  state.  Before  we  con  Judge  of  the  sound- 
ness of  a  rule,  it  is  necessary  that  we  know 
what  the  rule  contended  for  is.  If  the  place 
whtTe  chartered  is  immaterial,  and  the  all- 
controlling  question  is  the  location  of  the  as- 
sets, what  ratio  of  assets,  within  and  with- 
out the  state,  will  make  the  corporation  do- 
mestic or  foreign  ?  Must  all  the  assets  be  lo- 
cated within  this  state  to  classify  the  corpo- 
ration as  domestic?  Or  is  the  majority  rule 
of  democracies  sufficient  for  that  purpose?  If 
either  supposition  states  the  rule,  it  would 
seem  that  the  Coca-Cola  Company  Is  not  do- 
mestic, for  it  is  agreed  that  less  than  15  per 
cent,  of  its  assets  are  within  this  state.  Is 
a  corporation,  chartered  and  organized  in 
Delaware,  having  1  per  cent,  or  15  per  cent 


of  Its  aflsets  in  Georgia,  domestic  In  this  stmts 
80*  that  its  shares  owned  here  are  exempt 
ftom  taxation?  If  so,  it  is  conoelTable  tbat 
such  a  corporation  may  be  domestic  to  a  lurgB 
number  of  states  at  the  same  time,  and  also 
may  avoid  the  taxation  of  Its  shares  alto- 
gether by  incorporating  in  a  state  where  it 
has  neither  stockholders  nor  assets,  and  by 
acquiring  a  small  amount  of  taxable  proper- 
ties in  each  of  the  states  where  its  stockhold- 
ers may  reside.  It  is  also  conceivable  that 
the  shares  of  corporations  havfzig  many  mil- 
lions of  assets  may  be  largely  owned  in  O&is 
state  while  only  an  infinitesimal  portion  of 
the  properties  of  suCh  corporations  are  lo- 
cated within  the  state.  In  the  event  of  sach 
a  contingency,  imder  the  contentions  of  the 
plaintiffs  in  error,  the  state  would  be  restrict- 
ed to  taxing  the  assets  to  be  found  within  its 
borders,  while  the  great  wealth  reiwesented 
by  the  shares  owned  in  this  state  would  be 
exempt  In  our  opinion  the  contention  is  un- 
sound and  cannot  be  sustained  under  the 
Constitution  and  laws  of  this  state. 

What  are  the  requirements  of  our  Consti- 
tution and  laws?  That  all  proi)erties,  real 
and  personal,  are  liable  to  taxation.  Park's 
avil  Code,  §  1002,  and  Park's  Code,  §  6553. 
There  are  certain  exceptions  to  this  geneAl 
rule  not  involved  here.  Park's  Code,  {  6554. 
Stocks  are  property  and  are  valuable  as  the 
assets  behind  the  shares  make  them  so.  T%e 
brief  for  plaintiffs  in  error  concedes  that  cor- 
porate shares,  owned  in  this  state<  are  sub- 
ject to  taxation  when  the  corporation  is 
chartered,  and  the  assets  are  all  located, 
without  this  state.  That  is  to  say,  the  shares 
of  such  corporations  when  so  situated  are 
taxable  property,  and  that  it  is  the  right  and 
duty  of  the  state,  counties,  and  mimicipali- 
ties,  to  tax  them  when  they  are  owned  with- 
in their  respective  botmdaries.  And  this 
right  of  taxation  goes  to  the  full  value  of  the 
shares  in  the  market&  The  right  is  not  im- 
paired by  or  because  the  corporation  may 
own  some  small  taxable  properties  v^thin  the 
state.  If  so,  the  right  of  taxation  of  sudi 
shares,  under  the  Constitution  and  laws, 
would  be  dependent  upon  the  absence  of  cor- 
porate assets  from  the  state,  and  the  right  of 
such  taxation  would  be  lost  by  the  presence 
of  such  assets  within  the  state.  Such  a 
scheme  of  taxation  would  compel  the  state  to 
accept  the  shadow  when,  but  for  the  presence 
of  the  shadow,  it  would  be  entitled  to  the 
substance.  Such  a  scheme  of  taxation  would 
put  it  in  the  power  of  individuals  to  defeat 
the  right  of  taxation  by  shifting  the  assets 
of  the  corporation  from  one  state  to  another, 
or  by  maintaining  nominal  assets  within  a 
Jurisdiction  for  that  purpose.  In  our  opinion, 
the  right  of  taxation  cannot  be  lost  in  that 
way,  but  that  the  state  has  the  right  to  tax 
such  shares,  as  well  as  the  corporate  assets, 
that  may  be  found  within  the  Jurisdiction  of 
the  state.   The  Supreme  Court  of  the  United 
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States,  in  Wrlgbt  v.  LoulsvUle  &  Nasbvllle 
Railroad  Co.,  195  U.  S.  219,  25  ^up.  Ct  16, 
49  L.  Ed.  167,  In  discussing  tbe  questions  now 
before  tbe  court,  said: 
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*It  certainly  seems  intended  to  tax  once  at 
least  all  property  which  can  be  come  at  in  any 
way." 

That  court  accordingly  held  that  shares  of 
stock  In  a  foreign  cori)oratlon  owned  by  a 
domestic  corporation  of  this  state  were  tax- 
able as  the  property  of  the  latter.  Comment- 
ing on  the  Constitution  and  laws  of  Georgia, 
that  conrt  said: 

*'We  do  not  understand  and  cannot  believe 
that  the  Supreme  Court  of  the  state  would 
deny  the  power  of  the  Legislature  under  the 
present  Constitution  to  tax  stock." 

We  do  not  understand  that  the  Legislature 
has  Intended  or  attempted  to  exempt  the 
shares  of  such  corporations  from  taxation 
when  owned  in  this  state. 

In  our  opinion  the  question  now  Involved 
is  controlled  by  the  decision  of  this  court  in 
Georgia  Railroad  Co.  v.  Wright,  125  Ga.  589, 
54  S.  E.  52.  The  ruling  in  that  case  was  that 
the  Legislature  had  put  the  shares  of  corpo- 
rations of  this  state  In  one  class  and  the 
shares  of  corporations  of  other  states  in 
another  class ;  that  the  shares  of  the  former 
are  exempt,  but  that  the  latter,  when  owned 
in  tbis  state,  are  liable  for  taxation.  When 
the  classification  is  determined,  all  shares 
belonging  to  that  class  fall  within  the  rule 
applicable  to  It 

In  City  of  Albany  v.  Brown  et  al.,  137  Ga. 
796,  74  S.  E.  518,  this  court  held  that  shares 
of  domestic  corporations  were  not  taxable  by 
municipalities  and  that  it  was  not  material 
that  the  assets  of  the  cori)oratlon  were  for 
the  most  part  located  without  the  limfts  of 
the  municipality. 

[4]  Plaintiffs  in  error  deny  that  such  a 
classification  as  indicated  above  is  author- 
ized by  the  laws  of  Georgia,  and  say  that  if 
such  has  been  made,  it  Is  *'clearly  in  conflict 
with  both  the  state  and  federal  Constitu- 
tions.*' The  same  contentions  were  made  In 
the  Wright  Case,  supra,  and  the  decision 
there  made  is  adverse  to  the  plaintiffs  in  er- 
ror. It  was  there  held  that  the  Legislature 
was  within  Its  power  in  exempting  shares  of 
Georgia  corporations  and  taxing  the  shares 
of  corporations  of  other  states;  that  It  had 
the  power  to  tax  shares  of  domestic  corpora- 
tions, but  was  not  required  to  do  so,  and  fail- 
ing to  tax  them,  was  not,  as  against  the  own- 
ers of  shares  of  corporations  of  other  states, 
violative  of  the  provisions  of  either  Constitu- 
tion. 

Judge  Cobb  points  out  that — 

**The  Constitution  of  this  state  imperatively 
requires  that  all  property  of  every  nature 
whatsoever  within  the  territorial  limits  of  this 
state  shall  be  subjected  to  taxation,  except 
that  which  the  Constitution  In  terms  dedares 


the  General  Assembly  may  In  their  discretion 
exempt  from  taxation.  Atlanta  N.  B.  &  L.  As- 
sociation y.  Stewart,  109  Ga.  80(2).  A  single 
tax  upon  any  spedes  of  property  wHl  satisfy 
the  demands  of  the  Constitution.  A  tax  law 
will  not  be  construed  to  tax  the  same  property 
twice,  unless  such  a  conclusion  is  constrained 
either  by  the  express  provisions  of  the  law  or 
by  necessary  implication.  Gray  on  lim.  Tax. 
Power,  §  1366.  Many,  if  not  aU,  laws  impos- 
ing taxes  upon  property  contain  provisions 
which  in  effect  tax  some  spedes  •  ♦  • 
more  than  once.  There  are  in  the  tax  laws 
of  this  state  instances  where  the  thing  which 
gives  value  is  twice  taxed.  Wherever  there 
is  the  imposition  of  a  tax  upon  one  who  holds 
the  tangible  article  of  inherent  value,  as  well 
as  upon  another  who  holds  merely  the 
symbol  which  denves  its  value  solely  from 
the  tangible  article,  the  same  t>roperty  is 
twice  taxed.  The  property  of  a  corporation 
is  that  which  gives  value  to  the  shares.  If  a 
tax  is  levied  upon  the  property  in  the  hands  of 
the  corporation,  and  a  tax  is  levied  upon  the 
value  of  the  shares  in  the  hands  of  the  share- 
holders, that  which  gives  value  to  the  holdings 
of  the  corporation  and  to  the  shares  of  the 
shareholder  is  nnquestionably  subjected  to  a 
double  burden.  While  shares  of  stock  are 
property  in  the  hands  of  the  shareholder,  they 
have  no  inherent  value,  and  derive  their  sole 
value  f^om  the  tangible  or  other  property 
which  is  owned  by  the  corporation.  The  tax- 
ation of  both  the  property  of  a  corporation, 
and  the  hands  of  a  corporation,  and  the  value 
of  the  shares  in  the  hands  of  the  sharehold- 
ers, is  manifestly  an  instance  where  the  same 
property  is  twice  taxed.  It  is  double  taxation 
in  a  sense,  but  not  that  species  of  double  taxa- 
tion which  would  be  void.  It  is  permissible, 
but  not  compulsory.  Gray  on  Lim.  Tax.  Pow- 
er, §  1372  et  seq.;  Commonwealth  v.  Fall 
Brook  Co.,  156  Pa.  St  488  (26  AU.  107): 
Commonwealth  v.  Lehigh  Co.,  162  Pa.  St.  608 
(29  Atl.  664)." 

The  kind  of  double  taxation  referred  to  by 
Judge  Cobb  may  exist  with  reference  to  the 
owners  of  shares  in  corporations  of  other 
states.  If  their  shares  are  ovmed  in  this 
state,  the  law  is  emphatic  that  they  are  li- 
able for  taxation;  if  such  corporations  own 
properties  in  Georgia,  the  statute  is  equally 
mandatory  that  they  be  returned  for  taxa- 
tion. Where  there  is  a  concurrence  of  own- 
ership of  properties  by  such  corporation  and 
an  ownership  of  its  stocks,  in  this  state,  the 
double  taxation  spoken  of  by  Judge  Cobb  re- 
sults ;  but  it  is  within  the  law  and  not  beyond 
it  If  such  double  taxation  Is  unduly  bur- 
densome, the  remedy  pointed  out  by  Judge 
Cobb  "is  either  a  change  of  residence  or  a 
change  of  investment."  Another  alternative 
would  be,  to  corporate  or  reincorporate  In 
Georgia.  A  remedy  should  not  be  aou^t  in 
a  refusal  to  pay  lawful  taxes. 

The  c<»istitutional  questions  made  are  not 
open  ones. 

''The  General  Assembly  not  being  required  by 
the  Constitution  to  impose  a  tax  on  shares  of 
stock  in  domestic  corporations  where  the  prop- 
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erty  of  such  corporatioxus  is  taxed  in  the  bands 
of  the  company,  the  failure  of  the  General  As- 
sembly to  impose  such  a  tax,  while  imposing  a 
a  tax  upon  shares  in  foreign  corporations,  is 
not,  as  to  the  owners  of  shares  of  the  latter 
class,  a  violation  of  those  provisions  of  the 
Constitution  of  Georgia  which  require  that  pro- 
tection to  property  shall  be  impartial  and  com- 
plete, and  that  all  taxation  shall  be  uniform 
upon  the  same  class  of  subjects  and  ad  valorem 
on  all  property  subject  to  be  taxed  within  the 
territorial  limits  of  the  taxing  authority,  nor 
of  that  provision  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  SStatcs 
which  declares  that  no  state  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws."  Wright  Case,  supra,  125 
Ga.  590(10),  54  S.  E.  52. 

Since  the  present  case  was  submitted  to 
this  court,  the  Supreme  Court  of  the  United 
States  has  reaffirmed  what  it  had  previously 
decided,  that — 

"Exemption  from  double  taxation  by  one 
and  the  same  state  is  not  guaranteed  by  the 
Fourteenth  Amendment  (St.  t..  S.  W.  R  Co.  v. 
Arkansas,  235  U.  S.  350,  367-368,  35  Sup. 
Ct.  99,  59  U.  Ed.  265);  much  less  is  taxation 
by  two  states  upon  identical  or  closely  related 
property  interests  falling  within  the  jurisdic- 
tion of  both,  forbidden."  Anderson  v.  Durr, 
256  U.  S.  — ,  42  Sup.  Ct.  15,  66  li.  Ed.  — . 

Anderson,  residing  in  Ohio,  owned  a  mem- 
bership, called  a  seat,  in  the  New  York  Stock 
Exchange.  The  Ohio  authorities  assessed 
this  membership  for  taxation,  and  he  filed 
his  bill  to  enjoin  the  collection  of  the  tAx. 
The  Supreme  Court  of  Ohio  decided  agaiitet 
him,  as  did  also  the  Supreme  Court  of  the 
United  States. 

In  St.  L.  Southwestern  R.  Co.  v.  State  of 
Arkansas,  235  U.  S.  350,  85  Sup.  Ct  99,  59 
L.  Ed.  265,  the  court  said: 

"Nothing  in  the  Fourteenth  Amendment  [to 
the  federal  Constitution]  Imposes  any  ironclad 
rule  upon  the  states  with  respect  to  their 
internal  taxation,  or  prevents  them  from  im- 
posing double  taxation,  or  any  other  form  of 
unequal  taxation,  so  long  as  the  inequality  Is 
not  based  upon  arbitrary  distinctions.' 


>» 


In  Georgia  R.  Co.  v.  Wright,  124  Ga.  609, 
53  S.  E.  257,  this  court  said: 

'There  is  no  arbitrary  classification  of  shares 
in  a  foreign  railroad  corporation  for  taxation 
in  this  state.  Shares  in  domestic  corporations 
are  taxed,  not  in  the  same  manner,  but  to  a 
like  extent  vnth  shares  in  foreign  corporations. 
They  are  taxed  indirectly,  through  the  taxa- 
tion of  the  corporation." 

The  classification  in  Georgia,  whereby  the 
shares  of  certain  domestic  corporations  are 
exempt  from  taxation,  and  the  shares  of  cor- 
porations of  other  states  are  liable  for  taxa* 
tion,  is  based  upon  the  assumption  that,  as  a 
general  rule,  the  assets  of  domestic  corpora- 
tions are  located  within  this  state,  and  will 
be  returned  for  taxation,  and  that  the  assets 
of  corporations  of  other  states  are  located 


without,  and  are  not  liable  for  taxation  In 
this  state.  That  there  are  exceptions  where 
this  assumption  does  not  hold  good— domes- 
tic corporations  having  assets  without,  and 
foreign  corporations  having:  assets  within  the 
state — ^will  not  suffice  to  make  the  classifica- 
tion unlawful,  or  render  it  violative  of  the 
Constitution  of  this  state,  or  that  the  United 
States,  in  any  of  the  particulars  assigned. 

[6]  The  court  did  not  err  in  overruling  the 
demurrers  or  in  entering  the  decree. 

Judgment  affirmed. 

All  the  Justices  concur,  except  HILL  and 
GILBERT,  JJ..  disqualified. 

On  Motion  for  Rehearing. 

BLAIR,  J.  Reference  is  made  in  the  pre- 
ceding opinion  to  various  statutes  enacted 
for  the  benefit  of  creditors  to  enable  them  to 
discover  the  assets  of  debtors  and  subject 
them  to  the  payment  of  their  claims.  Objec- 
tion is  made  that  taxes  are  not  a  debt.  Strict- 
ly speaking  this  is  true,  but  it  would  be  an 
anomialous  situation  to  hold  that  the  state, 
county,  or  municipality  must  be  restricted  to 
the  plain  letter  of  the  law  when  It  is  wholly 
inadeiiuate  to  protect  or  enforce  rights  as 
important  as  the  collection  of  taxes.  The 
anomaly  does  not  exist  In  Citizens'  &  South- 
ern Bank  v.  State,  151  Ga.  696,  108  S.  B. 
161,  the  right  of  the  state  and  the  county  to 
resort  to  equity  was  recognized.  In  the  opin- 
ion it  is  said: 

"While  it  is  true  that  under  our  decisions 
taxes  may  not  be  a  'debt'  within  the  strict 
meaning  of  that  word,  yet,  so  far  as  we  are 
aware,  this  court  has  not  gone  further  than  to 
hold  that  an  action  at  law  will  not  lie  in  this 
state  to  collect  taxes  as  a  debt;  and  it  has 
not  held,  where  an  adequate  remedy  is  not 
provided  by  statute,  that  equity  will  not  assume 
jurisdiction  in  aid  of  the  statute  to  collect  tmst 
funds  which  have  been  misappropriated  and 
which  should  be  collected  and  appUed  to  taxes 
due  the  state  and  county.  *  •  *  The  Legis- 
lature surely  did  not  intend,  by  the  passage  of 
the  act  authorizing  the  collection  of  taxes  by 
execution,  to  foreclose  the  state  and  coonty  in 
a  case  like  the  present,  from  collecting  trust 
funds  misapplied,  where  state  and  county  taxes 
are  admitted  to  be  due  and  are  withheld. 
Equity  is  the  correction  of  that  wherein  the 
law  by  reason  of  its  universality  is  deficient. 
The  remedy  by  execution  in  the  instant  case 
is  obviously  deficient.** 

As  to  the  other  contentions  of  counsel,  onr 
ruling  Is  sustained  by  the  following  author- 
ities:   9  Ruling  Case  Law,  p.  173: 

"A  bill  of  discovery  may  be  maintained,  not 
only  in  aid  of  a  suit  already  brought,  but  to  aid 
the  plaintiff  in  a  suit  which  he  intends  immedi- 
ately to  bring  if  the  bill  discloses  a  cause  of 
action.  Where  such  a  bill  is  brought,  it  is 
generally  for  the  purpose  of  discovering  the 
names  or  identity  of  the  persons  against  whom 
it  is  sought  to  institute  an  action,  and  in  such 
a  case  the  party  defendant  to  the  discovery  is 
not  the  person  against  whom  the  legal  liability 
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Ib  Bought  to  be  established  and  enforced.  And 
while  a  bill  cannot  be  maintained  against  one 
who  was  in  no  way  related  to  the  transaction 
giving  rise  to  the  proposed  action,  but  only 
accidentally  has  acquired  knowledge  of  the 
names  and  identity  of  the  persons  sought  to  be 
held  liable,  it  seems  that  the  court  has  juris- 
diction when  it  appears  that  the  party  against 
whom  the  bill  is  filed  acts  as  agent  for  a  prin- 
cipal whose  name  he  is  called  on  to  reveal, 
especially  if  the  agent  has  charge  of  the  prop- 
erty or  business  by  the  management  of  which 
the  plaintiff  has  suffered  injury.  The  rule  has 
been  applied  in  the  cases  of  attempts  to  en- 
force assessments  on  stockholders  of  insolvent 
corporations  to  discover  the  true  owners  by  a 
bill  against  one  in  whose  name  the  stock  stands 
on  the  corporate  books,  or  against  a  broker 
who  has  purchased  such  shares  for  responsible 
dients,  but  who,  with  the  intention  of  con- 
cealing their  identity,  has  had  the  certificates 
issued  in  the  name  of  an  irresponsible  person, 
*  •  •  And  so  a  bill  may  be  maintained  for 
the  discovery  of  the  names' of  the  stockholders 
of  a  corporation  and  of  the  number  of  shares 
held  by  each,  to  enforce  a  personal  liability  of 
such  stockholders." 

In  Brown,  Receiver,  v.  Wm.  J.  McDonald 
et  al.  (IT.  S.  Circuit  Court  of  Appeals,  3d  Cir- 
cuit) 133  Fed.  897,  67  C.  C.  A.  59,  68  L.  R.  A. 
462,  it  is  said: 

"This  bill  is  not  for  the  mere  discovery  of 
evidence  to  be  used  in  a  trial  at  law,  but  it  is 
to  ascertain  the  names  of  persons  against 
whom  intended  suits  are  to  be  brought  to  en- 
force alleged  legal  claims.  There  are  prece- 
dents for  such  bills  of  discovery,  although  the 
cases  are  of  rare  occurrence. 

"Perhaps  the  earliest  cases  sustaining  the 
right  to  file  a  bill  of  discovery  to  ascertain  the 
proper  persons  to  make  defendants  in  a  pro- 
posed suit  at  law  are  Heathcote  ▼.  Fleete,  2 
Vern.  442,  and  Morse  v.  Buckworth,  2  Vem. 
443.  In  the  former  of  these  cases  the  bill 
was  to  discover  who  was  the  owner  of  a  wharf 
and  lighter,  to  enable  the  plaintiff  to  bring  an 
action  for  damages  to  his  goods  by  the  lighter*s 
being  overset  by  the-  negligence  of  the  lighter- 
man; and  in  the  latter  case  the  plaintiff,  a 
freighter  whose  goods  were  burned  by  the  neg- 
ligence of  the  master  or  crew  of  a  carrying 
ship,  brought  his  bill  to  discover  who  were  part 
owners  of  the  ship,  to  enable  him  to  bring  an 
action.  In  each  of  these  cases  the  defendant 
demurred,  but  the  demurrer  was.  overruled. 
Another  early  case  in  which  a  like  bill  of  dis- 
covery was  held  good  on  demurrer  was  Moodaly 
▼.  Moreton  &  B.  I.  Co.,  2  Dick.  652,  in  which 
the  purpose  of  the  bill  was  to  enable  the  plain- 
tiff to  ascertain  whom  to  sue  at  law  for  his 
wrongful  ouster  from  leased  premises.  In  the 
recent  case  of  Orr  v.  Diaper,  4  Chan.  Div.  (Law 
Rep.)  92,  it  was  held  that  a  suit  would  lie 
against  shipowners  who  had  shipped  goods 
bearing  counterfeits  of  the  plaintiffs' .  trade- 
mark for  discovery  of  the  names  of  the  con- 
signors from  whom  the  goods  were  received, 
in  aid  of  contemplated  proceedings  against  the 
wrongdoers.  In  overruling  a  demurrer  the 
Vice  Chancellor  well  said: 

"  'In  this  case  the  plaintiffs  do  not  know,  and 


cannot  discover,  who  the  persons  are  who  have 
invaded  their  rights,  and  who  may  be  said  to 
have  abstracted  tiieir  property.  Their  pro- 
ceedings have  come  to  a  deadlock,  and  it  would 
be  a  denial  of  justice  if  means  could  not  be 
found  in  this  court  to  assist  the  plaintiffs.' 

"In  2  Story,  Eq  Jur.  §  1483,  it  is  said 
that  while  in  general  it  seems  necessary  in 
order  to  maintain  a  bill  of  discovery  that  an  ac- 
tion should  be  commenced  in  another  court 
to  which  it  should  be  auxiliary,  'there  are  ex- 
ceptions to  this  rule,  as  where  the  object  of 
discovery  is  to  ascertain  who  is  the  proper 
party  against  whom  the  suit  should  be  brought.' 

"The  case  of  Post  &  Co.  v.  Toledo,  C.  &  St 
L.  R.  Co.,  144  Mass.  341,  346,  11  N.  B.  540, 
59  Am.  Rep.  86,  is  a  pertinent  citation  in 
support  of  the  present  bill.  There  a  bill  in 
equity  was  filed  to  obtain  from  the  defendants 
discovery  of  the  stockholders  of  an  Ohio  cor- 
poration in  order  that  the  plaintiff  might  insti- 
tute a  suit  in  the  courts  of  Ohio  against  them 
to  collect  a  judgment  which  the  plaintiff  had 
obtained  against  the  corporation.  In  overrul- 
ing a  demurrer  to  the  bill  the  court  said: 

"  The  present  case  must  be  determined  by 
the  principles  declared  in  the  few  cases  where 
the  plaintiff  does  not  know  the  names  of  the 
persons  against  whom  he  intends  to  bring  a 
suit,  and  brings  a  bill  against  persons  who 
stand  in  some  relation  to  them  or  to  their 
property,  in  order  to  discover  who  the  persons 
are  against  whom  he  may  proceed  for  relief."* 

"We  think  that  the  case  in  hand  comes  within 
the  principle  common  to  all  the  foregoing  cited 
decisions.  The  specific  purpose  of  this  bill  is 
to  discover  who  are  the  real  owners  of  corpo- 
rate stock  alleged  to  be  registered  in  the  name 
of  a  nominal  holder.  Upon  the  averments  of 
the   bin   the   defendants   are   not   mere   wit- 
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nesses. 

6  B&cylclopedla  of  Pleading  and  Practice, 
p.  766. 
The  application  for  rehearing  is  denied. 

Judges  SBARCT  and  BLAIR  sat  in  this 
case  in  the  places  of  Justices  HILL  and  GIL- 
BEIRT,  who  were  disqualified. 


(28  Ga.  App.  265) 

ENGLISH  V.  MOORE  et  al.    (No.  12146.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  2,  1922.) 

(Syllabus  hy  the  Court.) 

I.  Partnership  ^s>37,  218(2)— Person  not  par- 
ty may  be  held  liable  for  holding  himself  oat 
as  partner  of  contracting  party  and  mislead- 
ing third  person  relying  thereon;  charge  not 
erroneous  as  permitting  plaintiffs  to  decide 
what  acts  Justified  assumption  that  partner- 
ship existed. 

In  a  suit  upon  an  alleged  contract  to  which 
the  defendant  was  not  a  party,  but  which  was 
entered  into  between  the  plaintiff  and  a  third 
person,  the  defendant  may  be  held  liable  upon 
the  theory  that  he  held  himself  out  to  the  world 
as  a  partner  with  the  third  person,  and  that 
the  plaintiff  was  therefore  misled,  and,  acting 


^s^For  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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upon  the  faith  of  such  ostensible  relationship, 
dealt  with  the  third  person  as  a  partner  of  the 
4lefendant,  and  thereby  entered  Into  a  contract 
with  the  purported  partnership.  This  proposi- 
tion of  law  was  properly  given  in  charge  to  the 
jury.  They  were  properly  instructed  that  be- 
fore the  plaintiffs  could  recover  against  the 
defendant  it  must  appear  that  the  plaintiffs,  in 
contracting  with  such  third  person,  intended  to 
contract  with  him  and  the  defendant  as  part- 
ners. The  charge  therefore  is  not  subject  to 
the  exception  that  the  court  instructed  the 
jjiry  that  the  plaintiffs  could  decide  for  them- 
selves what  acts  of  the  defendant  and  the  third 
person  were  sufficient  to  justify  the  plaintiffs  in 
assuming  that  a  partnership  existed.  See,  in 
this  connection,  American  Cotton  College  t. 
Atlanta  Newspaper  Union,  138  Ga.  147,  74  S. 
B.  1084;  Mims  v.  Brook,  8  Ga.  App.  247,  50 
S.  B.  711. 

2.  Evrdence  ^=s>220( 1, 6) —Partnership  ^=s>49 
—Acquiescence  by  silence  not  admission  un- 
less circumstances  call  for  answer;  failure  to 
deny  news  Item  not  admission  of  truth;  news 
Item  and  advertisement  admissible  as  tend- 
ing to  show  person  held  himself  out  as  part- 
ner. 

Acquiescence  by  silence  will  not  amount  to 
an  admission,  unless  the  circumstances  are 
such  as  to  require  an  answer  or  a  denial.  Civ- 
il Code  (1910)  §  5782.  Where  a  person  has 
read  a  frienfly  and  complimentary  news  item 
containing  a  statement  that  he  is  a  member  of 
a  named  firm,  his  mere  failure  to  make  denial 
of  such  statement  is  not  an  admission  of  its 
truth,  in  the  absence  of  proof  of  some  fact  or 
circumstance  from  which  it  might  be  inferred 
that  he  should  have  made  denial.  Yet  where 
it  is  sought  to  hold  such  person  liable  as  an 
ostensible  partner,  in  that  he  holds  himself  out 
to  the  pubUc  as  a  member  of  the  alleged  part- 
nership, such  news  item,  published  in  a  local 
paper  of  the  community  in  which  the  alleged 
partnership  does  business,  is  admissible  as  a 
circumstance,  to  be  taken  together  with  other 
evidence  in  support  of  such  ostensible  relation- 
ship, as  tending  to  establish  the  fact  that  such 
person  holds  himself  out  to  the  public  as  a 
member  of  such  alleged  partnership.  An  ad- 
vertisement to  the  same  effect,  inserted  in  such 
paper  and  afterwards  paid  for  by  such  person, 
is  also  admissible,  for  the  same  reason,  even 
though  he  did  not  authorize  a  statement  con- 
tained therein  to  the  effect  that  he  was  a  mem- 
ber of  the  alleged  partnership. 

3.  Evidence  ®==>2I3(3)— Offer  to  pay  ball  of 
debt  If  partner  would  pay  the  other  half  In- 
admissible as  offer  of  compromise. 

"Admissions  or  proposals  made  with  a  view 
to  a  compromise  are  not  proper  evidence." 
Civil  Code  1910,  {  5781.  Where  a  person  holds 
a  claim  against  another  in  a  certain  amount,  a 
proposition  by  the  later  to  pay  one-half  of  the 
claim  provided  another  person  pays  the  other 
half  is  a  proposal  of  compromise,  and  inadmis- 
sible. This  is  true  even  assuming  that  the  per- 
son making  the  proposal  and  such  other  person 
are  partners.  On  account  of  the  admission  in 
evidence  of  such  proposal  of  compromise,  a 
new  trial  must  be  granted. 


4.  Other  assignments  without  merit. 

The   remaining   assignments   of   error   are 
without  merit. 

Error  from  City  Court  of  Americas;  W. 
M.  Harper,  Judge. 

Action  by  W.  A.  Moore  and  others  against 
W.  L.  English.  Judgments  for  plaintiffs,  and 
defendant  brings  error.     Reversed. 

W.  W.  Dykes,  of  Americus,  for  plaintiff 
in  error. 

Bradley  Hogg  and  Wallis  &  Fort,  all  of 
Americus,  for  defendants  in  error. 

STEPHENS,  J.     Judgment  reversed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Ga.  App.  2S4> 
WILBORN  V.  BARNES.    (No.  121 19.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  28,  1922.) 

(8vlUibu9  hy  the  Court.) 


1.  Negligence  ^=s>l4l  (2)— Refusal  of  requested 
charge  as  to  standard  of  care  required  of 
child  held  error. 

Where,  upon  the  trial  of  a  suit  instituted 
by  a  child  nine  years  of  age  to  recover  for  in- 
juries received  from  having  been  run  over  by 
an  automobile  on  a  public  highway,  the  evi- 
dence authorised  the  inference  that  the  con- 
duct of  the  child  was  a  contributing  cause  of 
the  injury,  a  charge  instructing  the  jury  as  to 
the  standard  of  care  required  of  a  child  of  ten- 
der years  would  have  been  pertinent  and  prop- 
er, and  where  this  principle  of  law  was  no- 
where given  in  the  general  charge,  it  was  er- 
ror for  the  court,  after  having  charged  the 
jury  that  where  a  pedestrian  and  a  person  op- 
erating an  automobile  are  using  a  public  high- 
way, it  is  the  duty  of  each  to  exercise  his  right 
to  use  the  highway  with  diie  regard  to  the  cor- 
responding right  of  the  other,  to  fail  to  charge 
in  accordance  with  a  proper  written  request, 
timely  made  by  the  plaintiff,  embodying  the 
correct  standard  of  care  required  of  a  child 
of  tender  years,  as  follows:  "Due  care  in  a 
child  of  tender  years  is  such  care  as  its  ca- 
pacity, mental  and  physical,  fits  it  for  exer- 
cising in  the  actual  circumstances  of  the  occa- 
sion and  situation  under  investigation.  Due 
care  according  to  age  and  capacity  is  all  the 
law  exacts  of  a  child  of  tender  years.  Neither 
the  average  child  of  its  own  age,  nor  the  pru- 
dent man,  is  a  standard  by  which  to  measure 
its  diligence  with  legal  exactness."  Civil  Code 
1910,  §  3474;  Linder  v.  Brown,  137  Qa.  362 
(5).  73  S.  E.  734. 

2.  Alleged  errors  not  likely  to  ooear  on  new 
trial. 

It  is  unnecessary  to  pass  upon  the  assign- 
ments of  error  whose  consideration  involves  a 
construction  of  that  part  of  the  act  of  1916 
regulating   motor   vehicles    (Laws   1916    [Ex. 
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Sese.]  p.  107).  Since  these  prorisions  of  the 
act  have  been  held  to  be  nnconstitutlonal  by 
the  Supreme  Court  of  this  state  (Jones  ▼. 
State,  151  Oa.  502,  107  S.  E.  765),  the  alleged 
errors  are  not  lik^y  to  occur  on  another  trial. 

3.  Trial  ($=s>228(3),  260(1)— Language  of  ap- 
pellate court  not  necessarily  proper  In  charge; 
refusal  of  charges  covered  by  that  given  not 
error. 

The  language  used  by  the  Supreme  Court 
in  discussing  a  proposition  of  law  is  not  always 
suitable  and  appropriate  for  use  in  a  charge  to 
a  jury.  The  second  and  third  written  requests 
to  charge  consist  of  language  taken  from  de- 
cisions of  the  Supreme  Court.  It  happens  that 
the  language  of  neither  request  is  appropriate 
matter  to  be  given  in  charge  to  a  jury,  and, 
besides,  so  much  of  the  matter  contained  in 
these  requests  as  is  pertinent  to  the  issues  on 
trial  was  substantially  given  in  the  charge  of 
the  court. 

4.  Witnesses  <&=:»282— Leading  questions  discre- 
tionary with  court. 

It  is  discretionary  with  the  court  to  allow 
counsel  to  propound  leading  questions  to  a  wit- 
ness, and  such  practice  is  generally  permissible 
on  cross-examination.  There  appears  to  have 
been  no  abuse  of  this  discretion  on  the  part  of 
the  trial  judge  in  permitting  counsel  for  the 
defendant  to  propound  on  cross-examination 
leading  questions  to  the  plaintiff's  witnesses 
who  were  children  of  tender  years. 

5.  Error  to  deny  new  trial. 

A  verdict  having  been  rendered  for  the  de- 
fendant, it  was  error  for  the  court  to  overrule 
the.  .plaintiffs  motion  for  a  new  trial. 

Error  from  City  CJourt  of  Griffin;  U  P. 
Goodrich,  Judge. 

Action  by  LucUe  Wilborn,  by  her  next 
friend,  against  Otis  Bamea  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Clarkson  &  Axley,  of  Griffin,  for  plaintiff 
In  error. 

P.  M.  Cleveland  and  Lloyd  Cleveland,  both 
of  Gri^n,  for  defendant  In  error. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Ga.  App.  268) 

BEASLEY  V.  PADGETT.     (No.  12333.) 

(Court  of  Appeals  of  Gkorgia,  Division  No.  2. 

March  2,  1922.) 

(Syllabus  by  the  CouriJ 

1.  Appeal  and  error  ^s»662(2)  —  Reoital  of 
presentation  of  bill  of  exceptions  considered 
as  showing  such  presentation  as  is  required 
by  law. 

A  certificate  to  a  bill  of  exceptions  which 
was  certified  to  on  March  8,  1921,  one  day  aft- 
er the  expiration  of  the  last  day  for  presenta- 
tion of  the  bill  of  exceptions  for  certification, 
which  contains  the  following  memorandum  in- 


serted by  the  trial  Jndge:  '^Thls  Mil  of  ezeep* 
tions  was  received  at  the  post  office  at  CJlazton 
on  March  7th,  but  could  not  be  certified  and 
signed  until  this  date,  for  the  reason  that  the 
judge  of  the  court  was  absent  from>  attending 
a  session  of  superior  court  of  Long  county,'* 
might,  in  the  absence  of  anything  in  the  record 
to  show  that  Clazton  was  the  home  of  the  trial 
judge,  be  insufficient  to  make  the  certification 
valid  under  section  6155  of  the  Civil  Code  of 
1910,  which  provides  that,  "if  the  judge  is  ab- 
sent from  home,  or  by  other  casualty  fails  to 
certify  the  bill  of  exceptions  within  the  time 
specified  (and  without  fault  of  the  party  ten- 
dering), he  may  still  sign  and  certi^  as  soon 
as  possible,  which  shall  be  held  and  deemed 
valid,'*  yet,  where  the  bill  of  exceptions  recites 
that  it  was  presented  to  the  trial  judge  within 
the  time  allowed  by  law,  the  recital  will  be  con- 
strued as  a  statement  of  fact  that  the  pres- 
entation of  the  bill  of  exceptions  in  the  man- 
ner in  which  it  was  made,  in  the  absence  of 
anything  in  the  record  to  show  that  C^axton 
was  not  the  home  of  the  trial  judge,  was  such  a 
presentation  to  the  trial  judge  as  is  required 
by  law,  and  which  must  necessarily,  in  order 
to  be  valid  and  within  the  time  allowed  by  law, 
be  at  the  home  of  the  trial  judge. 

2.  Bankruptcy  ^=>434— Not  necessary  to  alleoe 
that  promise  to  pay  discharged  debt  was  In 
writing. 

Where  a  statute  makes  a  writing  necessary 
to  the  validity  of  a  matter,  such  as  a  promise 
by  a  bankrupt  to  pay  a  debt  discharged  In  bank- 
ruptcy (Ga.  Laws  1906,  p.  101;  Civil  Code  of 
1910,  §  4384)  which  before  the  enactment  of 
the  statute  was  not  invalid  if -in  parol  (Ross  y. 
Jordan,  62  Ga.  298),  it  is  not  necessary,  in 
pleading  such  matter,  to  allege  that  it  was  in 
writing.  Draper  v.  Macon  Dry  Goods  CJo.,  lOQ 
Ga.  661,  664,  30  S.  B.  566,  68  Am.  St.  Rep. 
136;   Stephens  on  Pleading,  *874. 

(a)  Where  a  defendant  has  pleaded  a  dis- 
charge in  bankruptcy  as  a  defense,  an  amend- 
ment offered  by  tte  plaintiff  to  the  petition 
alleging  a  promise  by  the  defendant  to  the 
plaintiff  to  pey  the  indebtedness  sued  on,  thus 
taking  the  debt  without  the  operation  of  the 
discharge,  is  not  subject  to  the  objection  that 
the  amendment  contains  no  allegation, that  the 
alleged  promise  by  the  defendant  to  pay  the 
debt  dischargeable  in  bankruptcy  was  in  writ- 
ing. 

3.  Bankruptcy  ^=9434— Promise  to  pay  debt 
made  after  adjudication,  but  before  disoharge, 
Is  not  impaired  by  the  discharge. 

**A  promise  by  a  debtor  to  pay  a  previous- 
ly existing  debt  to  his  creditor,  made  after  the 
former's  adjudication  as  a  bankrupt,  but  before 
his  discharge,  will  not  be  impaired  by  the  sub- 
sequently acquired  discharge."  Moore  v.  Troun- 
stine,  126  Ga.  116,  54  S.  B.  810,  7  Ann.  Cas. 
971. 

4.  Pleading  ^=:»246(2)  —  In  action  on  debt 
plaintiff  may  amend  to  allege  new  promise 
after  discharge  In  bankruptcy. 

"When  an  action  is  brought  upon  a  debt, 
and  the  defendant  pleads  a  discharge  in  bank- 
ruptcy, the  plaintiff  may  amend  his  petition  by 
alleging  a  new  promise  to  pay,  made  after  the 
adjudication  in  bankruptcy  and  before  the  suit 
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on  the  debt  was  brought**    Shumate  ▼.  Byan, 
127  Ga.  118,  56  S.  E.  103. 

5.  Amendment  erroneously  rejected. 

The  judge  of  the  city  court  erred  in  reject- 
ing the  amendment  offered  by  the  plaintiff,  and 
in  thereafter  directing  a  yerdict  for  the  de- 
fendant; and  the  judge  of  the  superior  court 
properly  sustained  the  certiorarL 

Error  from  Superior  Court,  Tattnall  Ooan- 
ty;   W.  W.  Sheppard,  Judge. 

Action  by  C.  C.  Padgett,  administrator, 
against  J.  G.  Beasley.  Judgment  was  ren- 
dered for  defendant  in  the  city  court,  but 
certiorari  was  sustained  by  the  superior 
court,  and  defendant  brings  error.    Affirmed. 

Elders  &  De  Loach,  of  Reidsville,  for  plain- 
tiff in  error. 

A.  S.  Way,  of  BeidsviUe,  for  defendant  in 
error. 

STEPHENS,  J.  Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Ga.  A  pp.  212) 

KITTLE  V.  BROWN.     (No.  12970.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  14,  1922.) 

(Sylldbui  hy  the  Court.) 

1.  Pleading  ^=>360(2,  4)— Plaintiff  may  move 
to  strike  unvorifled  plea  at  second  term;  de- 
fondant  entitled  to  amend  unvorifled  plea 
when  motion  is  made  to  strike. 

Where  an  unyerified  plea  la  filed  to  a  suit 
on  an  unconditional  contract  in  writing,  and  no 
objection  to  the  plea  is  made  at  ttie  first  term, 
the  plaintifF  will  be  held  to  have  waived  his 
right  to  object  to  the  plea  at  that  term,  but  at 
a  subsequent  term  he  can  move  to  strike  the 
plea  on  the  ground  that  it  was  not  sworn  to. 
Under  such  circumstances,  however,  the  de- 
fendant then  would  have  the  right  to  amend  his 
plea  by  verifying  it.  Ward  v.  Frick  Co.,  05  Ga. 
804,  22  S.  E.  889;  Bland  v.  Bird,  134  Ga.  74 
(2a),  67  S.  E.  427. 

2.  Appeal  and  error  ^==>843 (4)— Pleading  <S=» 
360(4)  — >  Unverified  plea  properly  stricken, 
when  no  amendment  offered;  whether  mo- 
tion for  continuance  had  precedenoe  over  mo- 
tion to  strike  plea  not  passed  on  because  ah- 
straot. 

In  the  instant  case,  which  was  a  suit  on 
promissory  notes,  the  defendant  filed  an  un- 
verified plea,  which  was  not  objected  to  at  the 
first  term.  At  a  subsequent  term,  at  the  call 
of  the  case,  and  before  either  side  had  an- 
nounced ready,  the  plaintiff  moved  to  strike  €be 
plea,  on  the  ground  that  it  was  not  sworn  to. 
The  court  informed  counsel  for  the  defendant 
that  he  had  the  right  to  amend  the  plea  by  hav- 
ing it  verified.  No  amendment  was  offered,  and 
the  motion  to  strike  the  plea  was  sustained. 
Under  these  facts,  and  the  ruling  in  the  pre- 
ceding paragraph,  the  court  did  not  err  in  strik- 
ing the  plea. 


(a)  In  the  exceptions  pendente  lite,  com- 
plaining of  the  striking  of  the  plea,  it  is  al- 
leged that  "upon  call  of  the  case,  the  defend- 
ant's counsel  stated  that  his  client  was  eJck 
and  unable  to  attend  court  and  that  he  desired 
to  make  a  motion  to  continue  said  case;  where- 
upon counsel  for  the  plaintiff  stated  that  he  had 
a  motion  which  had  preference  and  then  lijd- 
ceeded  to  make  a  motion  that  the  defendant's 
plea  be  stricken,  because  the  same  was  not 
sworn  to;  the  court  heard  the  motion  to  strike 
the  plea  and  sustained  the  same,  to  which  rul- 
ing the  defendant  hereby  excepts  and  assigns 
the  same  to  be  error."  It  will  be  observed  that 
the  defendant's  counsel  made  no  motion  for  a 
continuance,  but  merely  stated  that  he  desired 
to  make  such  a  motion.  Furthermore,  the 
only  assignment  of  error  in  the  exceptions  pen- 
dente lite  is  upon  the  striking  of  the  plea, 
there  being  no  exception  to  the  failure  or  re- 
fusal of  the  court  to  entertain  the  motion  for 
a  continuance.  Under  these  circumstances 
this  court  will  not  pass  upon  the  abstract  qu^- 
tion  whether  a  motion  for  a  continuance  of  a 
case  has  precedence  over  a  motion  to  strike  a 
plea. 

S.  Sufficiency  of  evidence. 

In  an  agreed  statement  of  facts  In  the  rec- 
ord it  is  admitted  by  counsel  for  both  parties 
that,  with  the  plea  stricken,  the  evidence  fully 
authorized  the  verdict  and  judgment. 

Error  from  City  Court  of  Jefferson;  d 
L.  Bryson,  Judge. 

Action  by  J.  T.  Brown  against  Mattie 
Kittle.  Judgment  for  plaintiff,  and  defend- 
ant  brings  error.    Affirmed. 

Ray  &  Ray,  of  Jefferson,  for  plaintiff  in 
error. 

H.  G.  Tack,  of  Athens,  and  J.  S.  Ayov, 
of  Jefferson,  for  defendant  in  error. 

BROYLES,  O.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  180) 

PAYNE,  Director  General,  v.  REESE. 
(No.  12357.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  10,  1922.    Rehearing  Denied 

Feb.  28,  1922.) 

(SyUabuM  hy  ih€  Court.) 

1.  Trial  «=>2IO(2)^Fallure  to  oliarge  as  to 
disregarding  testimony  of  witness  swearing 
falsely  held  error. 

Where,  under  the  evidence,  it  was  a  ques- 
tion for  the  jury  whether  a  material  witness 
for  the  prevailing  party,  upon  whose  testimony 
the  jury  may  have  relied  in  finding  a  verdict, 
swore  willfully  and  knowingly  falsely,  and  was 
uncorroborated,  it  was  error  for  the  court,  in 
the  absence  of  any  instruction  in  his  general 
charge  to  the  jury  as  to  the  rule  governing 
the  weighing  of  the  testimony  of  a  witness  who 
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has  sworn  wiDfuUy  and  knowingly  falsely,  to 
refuse  to  charge,  after  having  been  timely  and 
properly  requested  in  writing  so  to /do,  that 
part  of  section  5884  of  the  Civil  Code  (1910) 
which  reads  as  follows:  **If  a  witness  swear 
willfully  and  knowingly  falsely,  his  testimony 
ought  to  be  disregarded  entirely,  unless  cor- 
roborated by  circumstances,  or  other  unim- 
peached  evidence."  See  Pierce  v.  State,  63 
Ga.  365(1);  Pop€li  v.  State,  150  Ga.  703, 
705(4),  105  S.  E.  296. 

2.  Charge  authorized  by  evidence. 

The  evidence  authorizes  a  charge  by  the 
court  based  upon  the  hypothesis  that  the  act 
of  the  plaintiff  at  the  time  of  his  injury  was 
due  to  the  existence  of  an  ''emergency." 

3.  Error  to  deny  new  trial. 

The  trial  court  erred  in  overruling  the  mo- 
tion for  a  new  trial. 

On  Motion  for  Rehearing. 
(Additional  Syllabus  by  Editorial  Staff.) 

4.  Witnesses  ^=»3 17(1)— Statute  mandatory 
as  to  disregarding  testimony  when  witness 
wilifuily  swears  falsely. 

Civ.  Code  1910,  §  5884,  providing  that,  if  a 
witness  swears  willfully  and  knowingly  falsely, 
his  testimony  "ought"  to  be  disregarded  unless 
corroborated,  is  mandatory,  and  the  jury  is 
bound,  under  the  circumstances  mentioned,  to 
disregard  the  testimony  of  the  witness. 

Error  from  City  Court  of  Richmond  Coun- 
ty ;   J.  O.  C!  Black,  Jr.,  Judge. 

Action  by  M.  L.  Reese,  by  next  friend, 
against  J.  B.  Payne,  Director  General.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

P.  B.  Grier,  of  Greenwood,  S.  C,  and  Gum- 
ming &  Harper,  of  Augusta,  for  plaintiff  in 
error. 

A.  Lk  Franklin,  of  Augusta,  and  John  M. 
Graham,  of  Atlanta,  for  defendant  in  error. 

STEPHENS,  J.     [1-3]  Judgment  reversed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 

On  Motion  for  Rehearing. 

STEPHENS,  J.  [4]  1.  We  realize  that  the 
weight  of  foreign  authority  is  with  the  con- 
tention of  the  defendant  in  error  that  it  is  a 
question  for  the  Juiy  In  all  cases  as  to  what 
credit  shall  be  given  to  any  witness,  even 
though  the  witness  has  in  the  opinion  of  the 
jury  sworn  willfully  and  knowingly  falsely, 
and  even  though  his  testimony  be  uncorrobo- 
rated. The  law  in  Georgia,  however,  seems 
to  be  settled  otherwise  and  in  accordance 
with  the  rule  announced  above  in  the  first 
headnote.  As  we  understand  it,  the  language 
of  section  5S84  of  the  CivU  Code  (1910),  by 
the  use  of  the  word  "ought,"  where  it  states 
that  such  witness'  testimony  "ought  to  be 
disregarded  entirely,"  is  mandatory,  and  the 


jury  is  bound,  under  the  drcumstanoes  there 
mentioned,  to  disregard  the  testimony  of 
such  a  witness.  Of  course,  it  is  for  the  jury 
to  say  and  determine  whether  or  not  the  wit- 
ness has  in  point  of  fact  thus  sworn  willfully 
and  knowingly  false.  Mr.  Seymour  D. 
Thompson,  in  his  work  up<m  the  Law  of 
Trials  (Ed.  of  1889),  recognizes  that  the  rule 
in  Georgia  in  reference  to  the  testimony  of 
an  uncorroborated  witness,  who  has  in  the 
opinion  of  the  jury  sworn  willfully  and 
knowingly  falsely,  is  mandatory  upon  the 
jury  and  is  in  conflict  with  the  weight  of  au- 
thority generally. 

"It  is,  on  the  clearest  principles,  error  for 
the  judge  to  advise  the  jury  that  the  testimony 
of  a  witness  who  has  knowingly  sworn  falsely 
to  a  material  fact  is  to  be  disregarded  or  dis- 
believed, unless  corroborated  by  other  testi- 
mony or  by  circumstances.  There  is  no  rule 
which  imperatively  requires  a  jury  to  reject 
the  testimony  of  such  a  witness,  and  such  an 
instruction  clearly  invades  their  exclusive  prov- 
ince of  saying  what  witnesses  they  will  be- 
lieve and  what  they  will  disbelieve.  It  is  to  be 
regretted  that  any  diversity  of  judicial  opin- 
ion should  have  arisen  upon  so  plain  a  ques- 
tion. We  find,  however,  that  the  Supreme 
Court  of  Georgia  has  arrived  at  the  conclu- 
sion that  the  true  rule,  and  the  one  that  is 
proper  to  be  given  in  charge  to  the  jury  when 
the  question  arises,  is  that,  if  a  witness  know- 
ingly aad  willfully  swears  falsely  in  a  material 
matter,  his  testimony  should  be  rejected  en- 
tirely, unless  corroborated  by  the  facts  and 
circumstances  of  the  case,  or  by  other  credible 
evidence;  and  that  court  has  held  that  it  is 
error  for  the  trial  court  to  charge  the  jury 
that  credit  may  be  given  to  such  a  witness, 
without  also  stating  the  necessity  for  such 
corroboration."  2  Thompson  on  Trials  (Ed.  of 
18S9)  I  2424. 

We  are  bound  by  the  decision  of  the  Su- 
preme Court  In  Pierce  v.  State,  53  Ga.  365, 
and  what  appears  to  be  the  plain  and  unam- 
biguous language  contained  in  section  5884 
of  the  Civil  Code  (1919).  By  the  adoption -of 
the  Code  by  the  Legislature  this  section  has 
the  force  and  effect  of  a  statute,  and  seems 
to  be  but  a  codification  of  the  rule  as  laid 
down  by  the  Supreme  Court  of  Georgia  anc^ 
criticized  by  Judge  Thompson  as  being  in  con- 
flict with  the  general  authority.  The  case  of 
Ware  v.  State,  18  Ga.  App.  107,  89  S.  E.  155, 
is  not  in  conflict  with  the  ruling  here  made. 
That  case  simply  holds  that  the  extract  above 
quoted  from  this  section  of  the  Oxde  is  not 
intended  to  abridge  the  right  of  the  jury  to 
determine  the  "credibility"  of  witnesses, 
which  means,  of  course,  as  is  the  law,  that 
whether  or  not  such  witness  has  sworn  false- 
ly, whether  willfully  and  knowingly,  or  oth- 
erwise, must  first  be  determined  by  the  jury. 
After  the  jury  has  determined  that  the  wit- 
ness has  sworn  willfully  and  knowingly 
falsely,  thus  determining  his  credibility,  and 
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is  uncorroborated  In  any  manner,  then  it  Is 
mandatory  upon  the  jury  to  disregard  the 
testimony  of  such  witness  entirely. 
Motion  for  rehearing  denied. 

JENKINS,  P.  J.,  concurs. 

HILiL^  J.,  absent  on  account  of  iUness. 


(28  Ga.  App.  208) 

COX   V.   DORSEY,   Governor.     (No.    1 1671.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  14,  1022.) 

(Syllabus  by  the  Court) 

1.  Ball  bond  to  answer  "accusation"  oovers  a 
warrant. 

Id  a  bail  bond  given  in  a  criminal  case  and 
providing  that  the  principal  therein  should  per- 
sonally be  and  appear  at  the  municipal  court  of 
Columbus  on  a  named  day,  **to  auswer  an  ac- 
cusation; indictment  for  the  offense  of  misde- 
meanor," the  term  "accusation,"  in  the  recog- 
nizance, is  broad  enough  to  include  the  term 
"warrant." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accuse— 
Accused— Accusation.] 

2.  Obligors  In  ball  bond  presumed  to  under- 
stand that  it  covers  a  warrant. 

The  criminal  jurisdiction  of  the  municipal 
court  of  Columbus  is  limited  to  that  of  jus- 
tices' courts,  viz.  to  issue  warrants,  hold  courts 
of  inquiry,  and  discharge  or  bind  over  defend- 
ants to  the  higher  courts.  Laws  1915,  p.  G4. 
Accordingly  it  should  be  presumed  that  the 
obligors  in  such  a  bail  bond  as  is  referred  to 
above  understood  when  they  executed  it  that 
the  term  "accusation"  therein  meant  a  "war- 
rant." 

3.  Grounds  of  dsmurrer  properly  overruled. 

Under  the  foregoing  rulings,  grounds  3,  8, 
0,  10,  11,  and  12  of  the  demurrer  to  the  petition 
were  properly  overruled. 

4.  "Other  grounds  without  merit. 

There  is  no  merit  in  any  of  the  other 
grounds  of  the  demurrer. 

Error  from  Superior  Ck>urt,  Muscogee 
Ck)unty;  G.  H.  Howard,  Judge. 

Action  by  H.  M.  Dorsey,  Governor,  against 
J.  D.  Cox.  Judgment  forfeiting  a  bail  bond, 
and  defendant  brings  error.  Aliirmed  in  con- 
formity to  Supreme  Court's  auswers  to  certi- 
fied questions  (152  Ga. ,  110  S.  B.  236). 

Geo.  C.  Palmer  and  Ed.  Wohlwender,  both 
of  Columbus,  for  plaintiff  In  error. 

C.  F.  McLaughlin,  Sol.  Gen.,  of  Columbus, 
for  defendant  In  error. 

BIX>ODWORTH,  J.  [1-4]  To  the  head- 
notes  it  Is  necessary  to  add  only  the  fol- 
lowing:  The  Court  of  Appeals  certified  this 


case  to  the  Supreme  Ck>urt,  propounding  to 
them  the  following  questions: 

'This  was  a  suit  to  forfeit  a  ball  bond  given 
in  a  criminal  case.    The  recognizance  provided 
that  the  principal  therein  should  personally  be 
and  appear  at  the  municipal  court  of  Colambna 
on  a  named  day  'to  answer  an  accusation;  in- 
dictment for  the  offense  of  misdemeanor.'    The 
petition    to    forfeit^  the    recognizance   showed 
that  on  the  day  named  therein  for  the  appear- 
ance of  the  accused  in  the  municipal  conrt  of 
Columbus  to  answer  to  the  charge  of  misde- 
meanor the  only  accusation  against  him  pend- 
ing in  the  court  was  a  warrant  issued  by  that 
court.    The  criminal  jurisdiction  of  the  munici- 
pal  court  of  Columbus  is  limited  to  that  of 
justices'   courts,   viz.   to   issue   warrants,    hold 
courts  of  inquiry,  and  discharge  or  bind  over 
defendants  to  the  higher  courts.     Acts  1915. 
p.  64.    Under  these  facts  is  the  term  'accusa- 
tion,'  in    the    recognizance,    broad    enough    to 
include  the  term  'warrant,'  and   should  it  be 
presumed  that  the   obligors  in   the  bail   bond 
understood  when  they  executed  it  that  the  term 
'accusation'  therein  referred  to  a  warrant?" 

To  these  questions  the  Supreme  Court  in 
a  majority  opinion  answered  as  follows: 

•'Under  the  facts  stated  in  the  question,  the 
terra  'accusation'  in  the  recognizance  is  broad 
finouph  to  include  the  term  'warrants.'  See 
Cleveland  v.  Brown,  141  Ga.  829.  82  S.  E.  243: 
Foote  V.  Gordon,  87  Ga.  277,  13  S.  B.  512. 
Accordingly  it  should  be  presumed  that  the 
obligors  in  the  bail  bond  understood  when  they 
executed  it  that  the  term  'accusation'  therein 
referred  to  a  'warrant.' "  See  Cox  v.  Dorsey, 
decided  January  12,  1922  (152  Ga.  — ,  110  S- 
B.  236). 

Judgment  affirmed. 

BROYLES,  O.  J.,  and  LUKE,  J.,  concur. 


(28  Ga.  App.  270) 
MARTIN  V.  THROWER.    (No.  12109.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  4,  1922.) 

(^ylJnhus  hu  ihn  Court.) 

1.  Brokers  ^=»6I  (4)— Earos  oommlssioa  when 
purchaser  found  who  ofFers  to  buy,  though 
broker  knows  of  Hen  which  owner  agrees  to 
remove. 

A  real  estate  broker  earns  his  commission 
when  during  the  agency  he  finds  a  purchaser 
ready,  able,  and  willing  to  bay,  and  who  actual- 
ly offers  to  buy  upon  the  terms  stipulated  by 
the  owner.  C^vil  Code  1910,  {  3587.  This  is 
true  even  though  there  may  exist  a  lien  upon 
the  property  known  to  the  broker,  bat  which 
the  owner  in  a  contract  with  the  purchaser,  ac- 
cepting the  offer  an^  binding  the  sale,  agrees 
to  remove. 

2.  Brokers  <®=:>64( I)— Commission  earned  when 
purchaser  enters  Into  contract,  though  ho 
subsequently  refuses  to  carry  It  out. 

Where  the  purchaser  procured  by  the  bro- 
ker entered  into  a  valid  contract  with  the  own- 
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er',  whereby  he  became  bound  to  buy  upon 
the  terms  stipulated,  and  the  owner  became 
bound  to  sell,  the  broker  had  earned  his  com- 
mission by  virtue  of  sucfa  bindinfp  and  complet- 
ed contract,  even  though  the  purchaser,  before 
the  expiration  of  a  reasonable  time  allowed  to 
the  owner  to  remove  the  lien,  refused  to  carry 
out  his  contract  to  purchase. 

3.  Verdict    properly    directeil,    and    certiorari 
properly  overruled. 

In  a  suit  by  the  broker  for  his  commission, 
the  judge  of  the  municipal  court,  under  the  un- 
disputed evidence,  properly  directed  a  verdict 
for  the  plaintiff,  and  the  certiorari  was  prop- 
erly overruled. 

Stephens,  J.,  dissenting. 

Error  from  Superior  Court,  It'ulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  M.  L.  Thrower  against  John 
Martin.  Judgment  for  plaintiff,  and  cer- 
tiorari overruled  by  the  superior  court,  and 
defendant  brings  error.    Affirmed. 

Jno.  L.  Tye,  Jr.,  of  Atlanta,  for  plaintiff 
in  error. 

J.  N.  Johnson  and  Napier,  Wright  &  Wood, 
all  of  Atlanta;  for  defendant  in  error. 

PER  CURIAM.    Judgment  afArmed. 

JENBZINS,  P.  J.,  and  HILL,  J.,  concur. 

STEPHElNS,  J.,  dissenting.  While  in  the  ab- 
sence of  any  agreement  to  the  contrary,  a  real 
estate  broker  earns  his  commission  when  ''dur- 
ing the  agency,  he  finds  a  purchaser  ready, 
able,  and  willing  to  buy,  and  who  actually  of* 
fers  to  buy,  on  the  terms  stipulated  by  the 
owner"  (Civil  Code,  1910,  {  3587),  yet  where 
the  property  to  be  sold  has  a  defect  in  the 
title  known  to  the  broker,  the  broker's  con- 
tract with  the  owner  to  sell  might  provide 
that  the  brpker's  right  to  be  paid  a  commhs- 
sion  will  not  accrue  until  the  owner  has  re- 
moved the  defect  within  a  reasonable  time, 
and  the  purchaser  then  stands  ready,  able, 
and  willing  to  buy,  and  actually  offers  to 
buy,  on  the  terms  stipulated  by  the  owner. 

If  the  broker's  contract  with  the  owner 
provides  that  the  broker  is  to  find  a  pur- 
chaser ready,  able,  and  willing  to  buy  upon 
the  owner's  removing  the  defect  in  the  title, 
and  where  the  purchaser  found  by  the  broker 
enters  into  a  valid  contract  with  the  owner 
to  purchase  upon  such  terms,  but  afterwards, 
and  before  the  expiration  of  a  reasonable 
time  for  the  owner  to  perfect  the  title,  de- 
clines to  perform  his  contract  of  purchase, 
the  purchaser  then  is  not  ready  and  willing 
to  buy  upon  the  terms  stipulated  by  the 
owner,  viz.,  upon  the  owner's  perfection  of 
the  title  to  the  property. 

Where  the  only  evidence  of  any  contract 
In  writing  between  the  broker  and  the  owner 
is   a   written   memorandum   signed  by   the 


.  THROWER  743 

B.B.) 

owner  and  attached  to,  the  written  contract 
of  sale  between  the  owner  and  the  buyer, 
containing  only  a  promise  by  the  owner  to 
pay  a  certain  conunission  to  the  broker,  the 
entire  contract  between  the  broker  and  the 
owner  relative  to  the  former's  right  to  a 
commission  must  necessarily  rest  in  parol« 
and  therefore  all  the  circumstances  sur- 
rounding the  transaction,  and  the  actions 
and  dealings  between  the  broker  and  the 
owner,  including  the  terms  of  t^o  written 
contract  between  the  purchaser  and  the  own- 
er, may  be  inquired  into  for  the  purpose  of 
determining  the  terms  of  the  contract  be- 
tween the  broker  and  the  owner. 

Where  the  broker,  at  the  time  of  negotiat- 
ing the  contract  of  sale  with  the  purchaser, 
had  knowledge  of  the  existence  of  certain 
incumbrances  upon  the  propcfrty  which  he 
was  offering  for  sale,  and  which  would  have 
to  be  removed  before  the  owner  could  make 
an  actual  sale  and  convey  title,  and  wher^ 
the  contract  of  sale  between  the  owner  and 
the  purchaser,  the  terms  of  which  the  broker 
knew,  obligated  the  owner  to  "make  good 
titles'*  within  a  reasonable  time,  and  that 
the  bond  for  title  to  the  property  to  be  given 
by  the  owner  to  the  purchaser,  in  pursuance 
of  the  contract  of  sale,  was  to  be  dated  at  a 
date  more  than  60  days  in  the  future,  and 
where  the  broker  afterwards  promised  the 
owner  to  produce  the  purchaser  and  have 
him  meet  with  the  owner  to  consummate  the 
sale,  and  made  efforts  to  have  the  owner  and 
the  purchaser  meet  together  and  consummate 
the  sale,  it  is  a  reasonable  inference  that, 
under  the  terms  of  the  contract  between 
the  broker  and  the  owner,  the  broker's  com- 
mission would  not  be  earned  until  after  a 
reasonable  time  allowed  for  incumbrances  to 
be  removed,  or  until  the  date  agreed  upon 
for  the  execution  of  the  bond  for  title,  pro- 
vided that  the'  purchaser  procured  by  him 
was  at  such  time  ready,  able,  and  willing  to 
buy  on  thei  terms  stipulated.  The  mere 
promise  by  the  purchaser  in  his  contract  to 
buy  upon  the  terms  stipulated  Is  not,  where 
the  terms  are  Incapable  of  immefliate  en- 
foroement*  necessarily  conclusive  of  the 
purchaser's  readiness  and  willingness  to  buy 
upon  such  terms.  EspedaUy  is  such  promise 
inconclusive  of  such  readiness  and  willing- 
ness, when  it  appears  that  the  purchaser, 
before  the  arrival  of  the  time  to  perform, 
receded  from  his  obligation  and  declined  to 
be  bound  by  his  (Contract  of  purchase. 

If  the  purchaser  under  such  contract,  be- 
fore the  expiration  of  a  reasonable  time  and 
before  the  date  stipulated  for  the  execution 
of  the  bond  for  title,  and  without  any  fault 
on  the  part  of  the  owner,  who  on  that  date 
was  ready  to  consummate  the  sale  with  all 
incumbrances  removed,  refused  to  buy  up- 
on the  ground  that  the  incumbrances  had 
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not  been  removed,  the  broker's  commission 
was  not  earned. 

It  was  a  qnestion  of  fact  for  the  Jury  to 
determine  as  to  the  terms  of  the  contract  be- 
tween the  broker  and  the  owner,  and  as  to 
what  constituted  a  reasonable  time  in  which 
the  owner  could  remove  the  incumbrances 
upon  the  property. 

In  a  suit  by  the  broker  against  the  owner, 
to  recover  commissions,  the  judge  of  the 
municipal  court  of  Atlanta  erred  in  directing 
a  verdict  for  the  plaintiff,  and  the  judge  of 
the  superior  court  erred  in  overruling 'the 
certiorari.  See  Tniltt  v.  An8l€<y,  12  Ga. 
App.  329,  333(4),  77  S.  B.  200;  notes  in  139 
Am.  St.  Hep.  255;  43  L.  R.  A.  613,  614,  24 
L.  R.  A.  (N.  S.)  1184,  137  Am.  St  Rep.  1059. 


i^S  Ga.  App.  266) 
BENNETT  V.  WEIL  BROS.    (No.  I2I5I.) 

(Court  of  Appeals  of  Georgia,  Division  K9.  2. 

March  2,  1922.) 

(Syllabus  hy  the  Court,} 

1.  Pledges  ^=>3\  (4)— Pledgee  not  ouHty  of  oon- 
version  when  sale  authorized  and  assented 
to  by  pledgor. 

Where  a  plaintiff  in  trover,  who  had  placed 
a  nmnber  of  bales  of  cotton  with  the  defendant 
aod  borrowed  from  the  defendant  a  sum  of 
money  upon  the  cotton  as  security  for  the  loan, 
alleged  a  coDversion  of  the  cotton  by  the  de- 
fendant, a  verdict  finding  against  the  plaintiflTs 
contention  was  authorized  by  the  evidence, 
where  it  appeared  that  the  sale  of  the  cotton 
by  the  defendant  was  authorized  and  assented 
to  by  the  plaintiff.  Brooke  v.  Cunningham,  19 
Ga.  App.  21  (5),  90  S.  B.  1087. 

2.  Pledges  ^=»3I(4)— Pledgoi's  failure  to  an- 
swer when  notified  cotton  would  be  placed  on 
call  held  to  authorize  Inference  of  assent. 

Where  the  defendant,  after  having  been  in- 
structed  by  the  plaintiff  to  sell  the  cotton,  noti- 
fied the  plaintiff  that  the  defendant  would  on 
a  named  date  in  the  future,  in  the  absence  of 
any  instruction  from  the  plaintiff  to  the  con- 
trary, place  the  plaintiff's  cotton  **on  call,"  a 
failure  by  the  plaintiff  to  answer  the  defendant 
within  a  reasonable  time  after  the  receipt  of 
the  defendant's  notice  would  authorise  the  in- 
ference that  the  plaintiff  assented  to  his  cot- 
ton being  placed  "on  call." 

3.  Words  and  phrases— ^'On  oatl." 

The  term  "on  call,"  according  to  the  evi- 
dence, is  a  term  known  to  persons  engaged  in 
the  cotton  business,  and  means  that  cotton 
placed  "on  call"  is  sold,  but  the  price  remains 
unfixed,  and  that  the  owner  has  until  a  certain 
set  date  in  the  future  to  name  the  market  price 
of  the  cotton  on  any  day  between  the  day  the 
cotton  is  placed  "on  call"  and  the  set  day  as 
the  price  at  which  the  owner  is  entitled  to  a 
settlement  for  the  cotton. 


4.  Pledges  ^=>36— Whether  notloe  that  cottoa 
would  be  placed  on  call  was  a  reasonable 
notice  held  a  question  of  faot. 

Where  the  defendant,  in  a  letter  mailed  to 
the  plaintiff  on  August  6,  notified  the  plaintiff 
that  the  defendant  would  place  the  plaintifTs 
cotton  "on  call,"  and,  not  receiving  a  reply 
from  the  plaintiff,  the  defendant  did,  on  Aa- 
gust  12,  six  days  thereafter,  place  the  cotton 
on  call,  and  thereby  sold  the  identical  cotton, 
it  was  a  question  of  fact  for  the  jury  to  de- 
termine, from  the  evidence  as  to  the  proximity 
of  the  plaintiffs  residence  to  the  place  of  busi- 
ness of  the  defendant  and  other  circumstances 
in  the  case,  whether  or  not  the  defendant  gave 
to  the  plaintiff  a  reasonable  notice  of  the  de- 
fendant's intention  to  place  the  plaintiff's  cot- 
ton "on  call."  The  question  as  to  reasonable 
notice  was  properly  submitted  by  the  court  to 
the  jury. 

5.  Pledges  ^ss>3l(4),  36— Pledgor  failing  to  ob- 
ject when  notified  cotton  would  be  placed  on 
call  estopped  to  object;  evidence  admissible 
that  If  pledgor  had  objected,  pledgee  could 
have  replaced  cotton  sold. 

It  being  in  evidence  that  the  cotton  was 
placed  "on  call,"  to  be  closed  out  by  September 
25,  a  failure  of  the  plaintiff  to  object  to  this 
disposition  of  his  cotton  by  the  defendant,  aft- 
er having  been  notified  on  or  about  August 
6  of  the  defendant's  intention  to  place  the  cot- 
ton "on  call,"  would  authorize  the  conclusion 
that  the  plaintiff,  after  the  expiration  of  the 
period  fixed,  was  estopped  from  denying  the 
defendant's  right  to  dispose  of  the  cotton  after 
having  placed  the  same  "on  call."  There  was 
therefore  no  error  in  allowing  a  witness  for 
the  defendant  to  testify  that,  if  the  plaintiff, 
at  any  time  during  the  period  when  the  cotton 
was  "on  call,"  had  interposed  any  objection  to 
such  disposition  of  the  cotton,  the  defendant 
could  have,  without  any  loss  to  himself,  re- 
placed the  plaintiff's  cotton  which  had  been 
sold. 

6.  Charge  net  erroneous. 

The  charge  of  the  court  la  nojt  susceptible 
to  the  construction  that  the  plaintiff  bad  until 
September  25,  to  object  to  the  cotton  being 
placed  on  call,  or  that  the  sale  of  the  cotton 
took  place  on  that  date,  but  the  court  fairly 
instructed  the  jury  that  the  plaintiff  had  only 
until  the  date  the  cotton  was  placed  "on  call"  to 
object,  and  that  they  could  consider  whether  or 
not  this  was  a  reasonable  time. 

7.  Pledges  «s»S6— instruction  on  law  applicable 
to  factors  and  warehousemen  held  applicable; 
law  relative  to  pledgoe's  sale  of  property 
properly  charged. 

The  evidence  authorized  the  charge  given 
on  the  law  applicable  to  factors,  and  also  on 
the  law  applicable  to  warehousemen.  The 
court  also  properly  charged  the  entire  law  con- 
tained in  section  8530  of  the  CSvil  Ck>de  of 
1910  relative  to  a  pledgee's  sale  of  property 
pledged. 

8.  All  Issues  submitted. 

The  court  properly  submitted  all  the  is- 
sues to  the  jury,  and  nowhere  erred  as  set  out 
in  the  plaintiff's  motion  for  a  new  trial. 


^=»For  other  cases  see  same  topic  and  KSY-NUMBER  In  all  Key-Numbered  Digests  and  Indezea 
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9.  Pledges  ^=s>3&— Pledgor  entitled  only  to  re-  ]  from  the  hides,  the  inference  is  not  demand- 


ceiptft  of  sale  made  with  his  consent. 

The  evidence  authorized  the  inference  that 
the  cotton  was,  with  the  plaintiff's  consent, 
placed  "on  call,"  and  that  the  plaintiff  was  en- 
titled to  recover  only  the  amount  which  the 
cotton  brought  when  sold  under  such  an  ar- 
rangement, less  any  indebtedness  due  by  the 
plaintiff  to  the  defendant.  The  court  there- 
fore did  not  err  in  overruling  the  plaintiff's 
motion  for  a  new  trial,  excepting  to  the  ver- 
dict rendered  in  his  favor  only  for  such  an 
amount. 

EJrror  from  Superior  Court,  Clarke  Coun- 
ty ;   Andrew  J.  Cobb,  Judge. 

Action  by  A.  Bennett  against  Weil  Bros. 
Judgment  for  plaintiff  for  an  insufficient 
amount,  and  he  brings  error.    Affirmed. 

W.  L.  Nix,  of  Lawrenoeville,  and  Lamar 
C.  Rucker,  of  Athens,  for  plaintiff  in  error. 

Shackelford  &  Meadow,  of  Athens,  for  de- 
fendant in  error. 

STEPHENS,  J.    Judgment  affirmed. 
JENKINS,  P,  J.,  and  HILL,  J.,  concur. 


(2S  Ga.  App.  266) 

BENNETT  v.  BROWN.     (No.  I227d.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  28,  1922.) 

(Syllahus  hv  the  Covri.) 

1.  Sales  €==>288 (2)— Acceptance  after  Inspec- 
tion does  not  prevent  recovery  on  express 
warranty  unless  defects  known. 

Where  property  is  sold  under  an  express 
warranty  by  the  seller  that  it  is  of  a  particular 
kind  and  quality  and  free  from  certain  named 
defects,  an  acceptance  of  the  property  by  tlie 
purchaser,  even  after  inspection,  and  even 
though  such  inspection  could  have  disclosed  the 
existence  of  the  defe'cts  warranted  against,  will 
not.  in  the  absence  of  actual  knowledge  by  the 
purchaser  of  the  existence  of  any  of  the  de- 
fects warranted  against,  preclude  him  from 
relying  upon  such  express  warranty.  Cook  v. 
Finch,  117  Ga.  541,  44  S.  B.  95. 

2.  Sales  <&=>445 (6)— Inference  not  demanded 
as  matter  of  law  that  buyer  acquired  aotual 
knowledge  of  defect  warranted  against 

While  it  is  possible  that  the  defect  war- 
ranted against  may  be  so  patent  as  to  demand 
the  conclusion  that  it  would  be  disclosed  from 
the  inspection  made  by  the  purchaser,  yet 
where,  as  in  the  instant  case,  the  property  sold 
consisted  of  a  number  of  cowhides  in  a  raw 
state,  from  which  the  hair  had  not  been  re- 
moved, and  the  warranty  of  the  seller  being 
that  the  hides  were  free  from  ticks,  and  there 
being  evidence  to  support  the  conclusion  that 
the  defective  condition  could  not  readily  be  as- 
certained from'  an  inspection  of  the  hides  in 
the  raw  state,  even  though  it  was  possible  at 
the  time  to  detect  the  existence  of  such  defect, 
but  that  such  defect  could  only  be  satisfactorily 
ascertained  after  the  hair  had  been  removed 


ed,  as  a  matter  of  law,  that  the  purchaser, 
when  inspecting  the  bides  upon  delivery  in  the 
raw  state,  acquired  actual  knowledge  of  the 
existence  of  the  defect  warranted  against 

3.  Sales  <&=:»445 (5)— Question  of  unreasonable 
delay  In  notifying  seller  that  hides  did  not 
comply  with  warranty  held  for  the  Jury. 

This  being  a  suit  for  the  breach  of  such 
express  warranty  in  the  contract  instituted 
by  the  purchaser  against  the  seller  after  the 
former  had  accepted  and  paid  for  the  hides 
purchased,  it  was,  under  the  evidence,  a  ques- 
tion for  the  jury  to  determine  whether  or  not 
the  failure  of  the  purchaser  to  notify  the  sell- 
er of  the  breach  of  the  warranty  until  after  a 
period  of  seven  or  eight  months  from  the  time 
of  acceptance,  and  until  after  the  hair  had  been 
removed  from  the  hides  after  the  purchaser 
had  resold  them,  constituted  an  unreasonable 
delay  on  the  part  of  the  purchaser  in  complain- 
ing to  the  seller  of  the  breach  of  the  warranty 
expressed  in  the  contract. 

4.  No  error  and  evidenoe  suffiofent. 

The  evidence  authorized  the  verdict  ren- 
dered for  the  plaintiff,  and  there  was  no  error 
in  the  rulings  made  upon  the  admission  of 
testimony,  or  in  the  charge  of  the  court,  as 
complained  of  in  the  motion  for  a  new  triaL 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  F.  E.  Brown  against  J.  H.  Ben- 
nett. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

J.  L.  Anderson,  of  Atlanta,  and  Jno.  T. 
Pearson,  of  Manhattan,  Elan.,  for  plaintiff  in 
error. 

Geo.  B.  Rush,  of  Atlanta,  for  defendant  In 
error. 

STEPHENS,  J.    Judgment  affirmed. 
JENKINS,  P.  J.,  and  HlUi.  J.,  concor. 

(28  Oa.  App.  268) 
HART  V.  STATE.     (No.  13150.) 

(Coart  of  Appeals  of  Georgia;  Division  No.  1. 

March  2,  1922.) 

(SyUahus  5y  the  Court.) 

I.  Criminal    iaw   <d=>770(3),   828— Failore   te 
charge  on  theory  raised  only  by  defondanfa 
•tatemeat  without  written  reiiuest  aot  error; 
charge  on  theory  raised  by  defendanf •  atat^ 
ment  must  be  full  and  oorreot 
Upon  the   trial   of  a  criminal   case   it  is 
not   error   for   the  judge   to   omit   to   charge 
upon  a  theory  of  defense  raised  solely  by  the 
defendant's    statement,    in   the    absence    of   a 
timely,  appropriate  written  request;  but  where 
the  judge  on  his  own  motion  undertakes  so  to 
charge,  his  instructions  must  fully  and  correct- 
ly cover  that  theory.    Reeves  v.  State,  114  Ga. 
86,  89  S.  E.  918;  Richards  y.  State,  114  Ga. 
834,  40  S.  B.  1001;  Smith  v.  State,  117  Ga. 
259,  280;  43  S.  E.  703;  Ragland  t.  State,  111 
Ga.  211,  36  S.  E.  682;  PhiUipa  v..  State,  11 
Ga.  App.  262,  75  S.  B.  14. 


^ssFor  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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2.  Disallowance  of  traverse  to  answer  held  er- 1  plaintiff,   and   defendant  brings  error.    Af* 

flrmed. 

J.  S.  James,  of  Atlanta,  for  plaintiff  In 
error. 

Hall  &  Jones,  of  Newnan,  for  defendant 
In  error. 


ror. 

Under  the  foregoing  ruling  and  the  facts 
of  the  instant  case,  the  judge  of  the  superior 
court  erred  in  disallowing  the  traverse  filed 
to  the  answer  of  the  trial  judge. 

3.  Error  rendered  subsequent  proceedings  nu- 
gatory. 
The  error  in  disallowing  the  traverse  ren- 
dered the  further  proceedings  in  the  case  nu- 
gatory. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;   J.  T.  Pendleton,  Judge. 

Clarence  Hart  was  convicted  of  an  offense, 
and  he  brings  error.    Reversed. 

Thos.  H.  Goodwin  and  Frank  A.  Hooper 
&  Son,  all  of  Atlanta,  for  plaintiff  in  error. 

Jno.  A.  Boyliin,  Sol.  Gen.,  and  Roy  Dorsey, 
Sol.,  both  of  Atlanta,  for  the  State. 

BROYLES,  C.  J.    Judgment  reversed. 

BLOODWORTH,  J.,  concurs;  LUKE^  J., 
absent. 


^28  Ga.  App.  212) 

PUTNAM  V.  COWETA  FERTILIZER  CO. 

(No.   12957.) 

(Coort  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  14,  1922.) 

(Syllahui  hy  the  Court,) 

1.  Appeal  and  error  ^=>957(l)^Judomeiit  ^=» 
143(2)— Discretion  on  petition  to  open  default 
not  controlled  unless  manifestly  abused;  pe- 
tition to  open  default  properly  dismissed 
when  excusable  neglect  not  shown. 

Under  repeated  rulings  of  the  Supreme 
Ck>urt  and  of  this  court  the  discretion  of  the 
judge  at  the  trial  term  of  a  case  in  passing 
upon  a  petition  to  open  a  default  will  not  be 
controlled  unless  manifestly  abused.  In  the  in- 
stant case,  the  petition  to  open  the  default  set 
forth  no  fact  showing  excusable  neglect  on 
the  part  of  the.  petitioner,  and  the  court  did 
not  err  in  dismissing  the  petition,  on  the  gen- 
eral demurrer. 

2.  Verdict  properly  directed. 

After  the  petition  to  open  the  default  was 
dismissed,  the  court  did  not  err  in  directing  a 
verdict  in  favor  of  the  plaintiff  for  the  full 
amount  sued  for. 

3.  Costs  ^=:»262— Damages  not  awarded  when 
court  not  convinced  writ  was  prosecuted  for 
-delay  only. 

This  court  not  being  convinced  that  the 
writ  of  error  in  this  case  was  prosecuted  for 
the  purpose  of  delay  only,  the  request  of  the 
defendant  in  error  that  damages  be  awarded 
is  denied. 

Error  from  Superior  CJourt,  Douglas  Coun- 
ty;  F.  A.  Irwin,  Judge. 

Action  by  the  Coweta  Fertilizer  Company 
against   W.    C.    B.    Putnam.    Judgment   for 


BROTIiES,  C.  J.    Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Oa.  App.  229) 
LUCREE  V.  STATE.    (No.   13170.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

Feb.  14,  1922.) 

fSyllahus   hy   the   Court,) 

New  trial  ^=>7a— Property  denied  on  geaeral 
grounds,  when  evidence  sufficient. 
The  motion  for  a  new  trial  contained  the 
usual  general  grounds  only,  the  evidence  au- 
thorized  the  yerdict,  and  it  was  not  error  to 
refuse  the  grant  of  a  new  trial. 

Error  from  City  Court  of  Brunswick;  S. 
C.  Butts,  Judge. 

Proceeding  between  the  State  and  Willie 
Ducree.  Judgment  for  the  State,  and  Ln- 
cree  brings  error.    Affirmed. 

R.  W.  Durden  and  Frank  H.  Harris,  both 
of  Brunswick,  for  plaintiff  in  error. 

F.  M.  Scarlett,  Jr.,  Sol.,  of  Brunswick,  for 
the  State. 

BROYLES,  O.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Ob.  App.  22S) 
LITTLEJOHN  v.  STATE.    (No.  13163.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

Feb.  14,  1922.) 

(Syllahu*  hy  the  Court.) 

Criminal  law  ^=>  1160— Verdict,  supported  by 
evidence  and  approved,  not  disturbed. 

The  motion  for  a  new  trial  is  upon  the  gen- 
eral  grounds  only;  no  error  of  law  appears; 
there  is  evidence  to  support  the  verdict,  whidi 
has  the  approval  of  the  trial  judge;  and  this 
court  cannot  interfere. 

Error  from  Superior  Court,  Cobb  County; 
p.  W.  Blair,  Judge. 

Action  between  Sam  Littlejohn  and  the 
State.  Judgment  for  the  State,  and  Little- 
john brings  error.    Affirmed. 

Clay  &  Blair,  of  Marietta,  for  plaintiff  in 
error. 

John  S.  Wood,  Sol.  Gen.,  of  Canton,  and 
Lindley  W.  Camp,  of  Marietta,  for  the  State. 

BLOODWORTH,   J.     Judgment   affirmed. 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 


^=:»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Index« 
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(28  Qa.  App.  229) 

ROZIER  V.  STATE.    (No.  13176.) 

(Court  of  Appeals  of  Georgia,  DMsion  No.  1. 

Feb.  14,  1922.) 


(Syllabus  by  the  Court,) 

I.  Criminal  law  <$=»949(3),  954(4)~Motloii  for 
new  trial  roust  show  evidence  objected  to 
when  ofFered  or  submitted;  amendment  to 
motion  must  be  complete  In  itself.  , 

The  amendment  to  the  motion  for  a  new 
trial  complains  of  the  admission  of  certain  evi- 
dence over  the  objection  of  the  defendant  and 
sets  forth  what  the  objection  was,  but  does  not 
state  that  this  objection  was  interposed  at  the 
time  of  the  offering  or  admission  of  the  evi- 
dence. The  amendment  is  further  defective  in 
that  it  is  not  complete  and  understandable 
within  itself. 
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making  liquor  there.  *The  trial  Judge  has  a 
discretion  to  control  the  right  of  erosa-ezamina- 
tion  within  reasonable  bounds,  and  an  exercise 
of  this  discretion  will  not  be  controlled  by  a  re- 
viewing court  unless  it  is  abused."  Fouraker 
V.  State,  4  Ga.  App.  692  (3),  62  S.  B.  ll(k 

2.  Criminal  law  ^s» 1 178^0 round  of  motion 
not  referred  to  in  briefs  treated  as  aban- 
doned. 

The  ground  of  the  motion  for  a  new  trial 
which  alleges  that  the  court  erred  in  giving 
a  certain  charge  to  the  jury  is  not  referred  to 
in  the  brief  of  counsel  for  plaintiff  in  error, 
and  will  be  treated  as  abandoned. 


2.  Criminal  law  «=s>l  1 60— Verdict  supported  by 
evidence  and  approved  by  trial  Judge  not  dis- 
turbed. 

*  The  verdict  was  supported  by  some  evi- 
dence, and,  the  finding  of  the  jury  having  been 
approved  by  the  trial  judge,  this  court  la  with- 
out authority  to  interfere. 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  L.  Kent,  Judge. 

Action  between  Sidney  Rozier  and  the 
State.  Judgment  for  the  State,  and  Rozier 
brings  error.    Affirmed. 

W.  0.  Davis,  of  Dublin,  for  plaintifr  In 
error. 

E,  L.  Stephens,  Sol.  Gen.,  of  WrightsvlUe, 
for  the  State. 

BR0YI/E3S,  0.  J.    Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


C2S  Ga.  App.  241) 

IMANNINQ  V.  STATE.     (No.    13149.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  16,  1922.) 

(Syllabus  by  the  Court.) 

I.  Witnesses  (@=>282 1/2— Refusal  to  allow  coun- 
sel on  cross-examination  to  go  over  the  same 
matter  a  second  time  not  improper. 

Ground  1  of  the  amendment  to  the  motion 
for  a  new  trial  states  that,  when  a  witness 
was  asked,  "Who  all  do  you  say  was  interest- 
ed in  that  still  and  making  whisky  there  at  it?" 
the  court  said  to  counsel  for  defendant:  "You 
have  been  over  that  once.  Don't  go  over  it 
again.*'  Counsel  for  plaintiff  in  error  insists 
that  this  action  of  the  judge  was  "a  restriction 
of  defendant's  rights,  and  deprived  him  of  his 
legal  right  to  make  a  thorough  and  sifting 
examination  of  said  witness."  This  complaint 
is  not  justified  by  the  record.  The  brief  of  evi- 
dence shows  that  this  witness  swore  that  he  did 
not  know  who  owned  the  distillery,  and  that  he 
did  give  the  names  of  the  penons  who  had 
worked  at  the  still,  and  who  had  assisted  in 


3.  Sufficient  of  corroboration. 

**The  circumstances  in  this  case  relied  up- 
on by  the  state  to  corroborate  the  testimony  of 
the  accomplice,  as  to  the  defendant's  participa- 
tion in  the  manufacture  of  the  intoxicating 
liquor,  while  slight,  were  passed  upon  by  the 
jury  under  full  and  careful  instructions  of  the 
trial  judge  upon  the  weight  and  effect  of  such 
evidence;  and  this  court  cannot  say,  as  a 
matter  of  law,  that  these  corroborating  cir« 
cumstances  were  insufficient  See  Chapman 
V.  State,  109  Ga.  165,  34  S.  B.  869."  Durden 
V.  State,  23  Ga.  App.  84  (1),  97  S.  B.  446. 

4.  Criminal  law  ^=»935(i)— Denial  of  new  trial 
not  error  when  evldonoe  sufficient 

There  was  some  evidence  to  support  the 
verdict,  and  the  court  did  not  err  in  overruling 
the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Roy  Manning  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Porter  &  Mebane,  of  Rome,  for  plaintiff  In 
error. 

B.  S.  Taylor,  Sol.  Gen.,  of  Summerville, 
and  J.  F.  Kelly,  of  Rome,  for  the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 


(28  Ga.  App.  270) 
ARRINGTON  v.  TURNER.     (No.  12106.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  4,  1922.) 

(Syllabus  by  the  Court) 

i.  Landlord  and  tenant  ^=s>116(7)— Acoeptanoe 
of  rent  for  eight  days  from  hold-over  month- 
ly tenant  held  not  renewal  of  pro-existino 
contract  as  matter  'of  law. 

Where  a  tenant  held  over  and  remained  in 
possession  after  the  expiration  of  his  term,  as- 
suming that  the  term  had  expired  on  the  31st 
day  of  the  preceding  month  (December),  which 
term  the  tenant  had  held  under  a  lease  contract 
providing  for  the  payment  of  rent  in  a  certain 
stipulated  amount  in  monthly  installments,  and 
the  landlord  refused  to  accept  from  the  tenant 
a  payment  of  rent  for  a  period  of  one  month 
next  succeeding  the  expiration  of  his  term,  the 


^s»Por  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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tender  of  which  was  made  in  accordance  with 
the  terms  of  the  lease  contract  which  had  ex- 
pired, but  received  and  accepted  from  the  ten- 
ant a  payment  of  rent  for  a  certain  period,  to 
wit,  eight  days  immediately  following  the  expir- 
ation of  his  term,  which  payment  was  not  made 
in  accordance  with  any  of  the  terms  of  the 
pre-existing  rental  contract,  and  where  the 
landlord  had  already  demanded  that  the  ten- 
ant surrender  possession  of  the  premises  at  the 
end  of  the  eight-day  period,  although  the  ten- 
ant had  declared  his  intention  not  to  thus  sur- 
render the  premises,  such  payment  and  ac- 
ceptance under  such  circumstances  did  not,  aa 
a  matter  of  law,  establish  an  implied  renewal 
of  the  pre-existing  rental  contract,  but  author- 
ized the  inference  that  a  rental  contract  was 
made  for  a  definite  period  of  eight  days  only. 

2.  Certiorari  ^=:;>70(8)— Judgment  austaining 
writ  not  disturbed  when  judgment  not  de- 
manded. 

This  being  a  proceeding  in  the  municipal 
court  of  Atlanta,  by  a  landlord  to  dispossess 
his  tenant,  upon  the  ground  that  the  latter  was 
holding  over  beyond  his  term,  and  it  appearing 
that  the  judgment  rendered  for  the  defendant 
was  not  demanded,  the  judgment  of  the  supe- 
rior court  sustaining  the  plaintiff's  certiorari 
will  not  be  disturbed. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Proceeding  by  El  A.  Turner  against  J.  S. 
Arrington.  Judgment  was  rendered  for  de- 
fendant, but  plaintilTs  certiorari  was  sus- 
tained by  the  superior  court,  and  defendant 
brings  error.     Affirmed. 

Claud  Brackett,  of  Atlanta,  for  plaintiff  in 
error. 

D.  K.  Johnston,  of  Atlanta,  for  defendant 
In  error. 

STEPHENS,   X     Judgment   affirmed. 

JESNKINS,  P.  J.,  and  HII4U  J.,  concur. 


(2S  Oa.  App.  230) 

FLETCHER  v.  STATE.    (No.  13179.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  14,  1922.) 

(ByUahus  hy  the  Court.) 

1.  Criminal  law  <s=s> 1 178— Amendment  to  mo- 
tion treated  as  abandoned,  when  not  referred 
to  In  brief. 

The  amendment  to  the  motion  for  a  new 
trial  is  not  referred  to  in  the  brief  of  counsel 
for  the  plaintiff  in  error,  and  therefore  is  treat- 
ed as  abandoned. 

2.  Criminal  law  ^=9935(1)— New  trial  properly 
denied,  when  conviction  authorized. 

The  defendant's  conviction  was  amply  au-i 
thorized  by  the  evidence,  and  the  court  did  not 
err  in  overruling  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Jno.  D.  Humphries,  Judge. 


William  Fletcher  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 

Fred  B.  Harrison,  of  Atlanta,  for  plaintUt 
in  error. 

Jno.  A.  Boykin,  Sol.  Gen.,  and  R  A.  Ste- 
phens, both  of  Atlanta,  for  the  State. 

BROYLES,  C.  J.    Judgment  affirmed. 

•  LUKB  and  BLOODWORTH,  JJ.,  concur. 


(2S  G&.  App.  275) 

CAMPBELL  V.  QANN.     (No.   12253.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  4,  1922.) 

(Byllahua  by  the  Court,) 

1.  Brokers  ^=949(1)— Acoeptanoe  of  owaer's 
terms,  and  declaration  of  Intent  to  oat  tlinbor, 
held  not  unquaJifled  aooeptanoe,  ontitllng  bro* 
ker  to  commissions. 

Where  property  is  listed  by  the  owner  with 
a  real  estate  broker  for  sale  on  credit  and  un- 
der bond  for  title,  and  no  reference  to  the  cat- 
ting of  timber  upon  the  property  is  contained 
in  the  owner's  terins  of  sale  given  to  the  bro- 
ker, an  acceptance  of  the  terms  of  sakfe  by  a 
customer  procured  by  the  broker,  coupled  with 
a  declaration  made  at  the  time  by  the  customer 
of  his  intention  to  cut  timber  on  the  land,  is 
not  an  unqualified  acceptance  of  the  owner's 
terms,  and  the  customer  procured  not  bein'f 
ready,  able,  and  willing  to  buy  upon  the  term? 
stipulated  by  the  owner,  the  broker  has  nof 
earned  his  right  to  a  commission  for  his  serv- 
ices in  procuring  the  purchaser. 

2.  TrlaJ  «=>260( I)— Charges  oovered  by  the 
general  charge  properly  rofnsed. 

The  trial  judge  fully  and  fairly  submitted 
to  the  jury  all  the  issues  involved  in  the  case, 
and  did  not  err  in  his  charge  as  excepted  to,  and 
did  not  err  in  refusing  to  charge  as  requested. 
The  matters  contained  in  the  request  to  charge 
were,  so  far  as  pertinent,  covered  by  the  gen- 
eral charge. 

3.  Verdlot  held  authorized. 

In  a  suit  by  the  broker  against  the  owner 
to  recover  a  commission,  the  verdict  for  the 
defendant  was  authorized. 

Error  from  City  Court  of  Polk  County; 
John  li.  Tison,  Judge. 

Action  by  R.  L.  Campbell  against  R.  P. 
Gann.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Bunn  &  Trawick,  of  Cedartown,  for  plain- 
tiff In  error. 

Mundy  &  Watklns,  of  Cedartown,  for  de- 
fendant in  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  Hllili.  J.,  concur. 
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(28  Ga.  App.  230) 

RYLEE  V.  STATE.     (No.   I3I8I.) 

(Coart  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  14,  1922.) 

(Syllaltu  hy  the  Court.) 
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generally  admissible.  Wade  r.  State,  12  Oa. 
25,  28.  *'Notbing  coming  from  a  juror,  eitber 
directly  or  indirectly,  in  the  way  of  a  narrative 
with  respect  to  the  manner  In  which  a  verdict 
was  arrived  at,  will  be  heard  to  impeach  the 
same."  So.  By.  Co.  v.  Sommer,  112  Qa.  612, 
87  S.  B.  785.  See,  also,  May  v.  Atlanta,  9  Ga. 
App.  391(2),  71  S.  E.  499;  Turner  v.  State,  20 
Ga.  App.  165,  167  (6),  92  S.  B.  975.  ''Jurors 
cannot  impeach  their  verdict,  and  affidavits  by 
members  of  the  jury  or  of  counsel  as  to  their 
sayings  after  dispersing,  cannot  be  received 
for  that  purpose."  Nelling  v.  Industrial  Mfg. 
Co.,  78  Ga.  260.  See,  also,  Corbin  v.  Mc- 
Crary,  22  Ga.  App.  472(5),  96  S.  B.  445.  It 
follows  that  this  ground  of  the  motion  for  a 


I.  Criminal  law  ^=>92l— When  oxoluaion  of 
evidenoe  constitutes  ground  for  new  trial 
stated. 

"In  order  for  the  exclusion  of  oral  testi* 
mony  to  be  considered  as  a  ground  for  a  new 
trial,  it  must  appear  that  a  pertinent  question 
was  asked,  and  that  the  court  ruled  out  the 
answer;   and  that  a  statement  was   made  to 

the  court  at  the  time,  showing  what  the  answer  ,  .  .  ,  *       •  v     *         •* 

would  be;  and  that  such  testimony  was  mate-    °*^  *"*^  "  without  merit. 


rial,  and  would  have  benefited  the  complaining 
party."  Griffin  v.  Henderson,  117  Ga.  3S2(2), 
43  S.  B.  712.  And  see  Terry  Shipbuilding 
Corp.  V.  Gregory,  26  Ga.  App.  450(3),  106  S. 
B.  803.  Under  the  above  ruling  the  first 
ground  of  the  amendment  to  the  motion  for  a 
new  trial  cannot  be  considered. 

2.  Criminal  law  ^s>958(2)— On  motion  for 
now  trial  for  newly  disoovored  evidence,  p#^ 
vious  Ignorance  of  evidence  and  dlllgenoo 
must  bo  shown  by  affidavit  of  movant  and 
counsel. 

The  second  ground  of  the  amendment  to 
the  motion  for  a  new  trial,  relating  to  alleged 
newly  discovered  evidence,  is  fatally  defective, 
in  that  it  fails  to  show,  by  affidavit  of  the 
movant  and  each  of  his  counsel,  that  they  did 
not  Icnow  of  the  existence  of  such  evidence  be- 
fore the  trial,  and  that  it  could  not  have  been 
discovered  by  the  exercise  of  ordinary  dili- 
gence. Civil  Code  1910,  §  6086;  Cold  well  v. 
State,  21  Ga.  App.  124(4),  94  S.  B.  76,  and 
citations. 

3.  Criminal  law  ^=»957(5)^Affldavlt8  of  Ju- 
rors or  affidavits  as  to  their  statoments  not 
admissible  to  show  consideration  of  mattora 
not  In  evidence. 

The  remaining  special  ground  of  the  motion 
for  a  new  trial  is  as  follows:  "Because  the 
jury  in  their  deliberations  considered  certain 
statements  that  had  been  made  by  parties  pre- 
vious to  the  trial  and  not  offered  or  proved  on 
the  trial  of  said  case,  as  follows:  One  C.  J. 
Wood,  who  served  as  a  juror  in  the  trial  of 
said  case,  stated  immediately  after  the  rendi- 
tion of  said  verdict  that,  although  the  direc- 
tion from  which  the  wagon  and  team  came  to 
said  cotton  house  was  not  proven  on  the  trial 
of  said  case,  the  prosecutor.  Chandler,  had 
sufficient  evidence  in  his  possession  to  show 
.the  direction  from  which  the  wagon  and  team 
came  to  said  cotton  house,  and  that  it  was  not 
necessary  to  produce  that  evidence.'*  Movant 
seeks  to  sustain  this  ground  of  the  motion  by 
affidavits  from  one  of  the  jurors  and  another 
person.  "The  affidavits  of  jurors  may  be  taken 
to  sustain,  but  not  to  impeach  their  verdict'* 
(Civil  Code,  g  6933);  and  if  a  verdict  may  not 
be  impeached  by  an  affidavit  of  one  of  the 
jurors  who  found  it,  certainly  it  cannot  be  im- 
peached by  an  affidavit  from  a  third  person, 
establishing  the  uttering  by  a  juror  of  re- 
marlss  tending  to  impeach  Ms  verdict.  State- 
ments of  a  juror  made  after  the  trial  are  not 


4.  Not  error  to  deny  new  trial. 

The  evidence  authorized  the  defendant's 
conviction,  and  for  no  reason  assigned  was  it 
error  to  overrule  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Banks  County; 
Blanton  Fortson,  Judge. 

Sam  Rylee  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

J.  B.  G.  Logan  and  S.  B.  Jolly,  both  of 
Homer,  and  B.  0.  Stark,  of  Commerce,  for 
plaintiff  in  error. 

W.  O.  Dean,  Sol.  Gen.,  of  Monroe,  for  the 
State. 

BLOODWORTH,   J.,    Judgment   afOrmed. 
BROTLES,  C.  J.,  and  LUKE,  J.,  concur. 


(28  Ga.  App.  2S2) 
PERSONS  V.  STATE.    (No.  13188.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  14,  1922.) 

tSyllahua  by  the  Court,) 

I.  Homicide  <8=s>309(4)  —  CHarge  on  mutual 
combat  .held  proper. 

The  accused  was  charged  with  murder,  and 
convicted  of  voluntary  manslaughter.  While 
there  was  evidence  for  the  state  which  would 
have  amply  authorized  the  defendant's  convic- 
tion of  murder,  and  while  the  statement  of  the 
accused,  who  introduced  no  evidence,  tended  to 
show  that  the  homicide  was  justifiable,  the 
jury  were  authorized  to  find  from  some  of  the 
evidence  for  the  state,  considered  in  connection 
with  parts  of  the  defendant's  statement,  that 
both  the  accused  and  the  deceased,  while  en- 
gaged in  an  angry  dispute,  drew  pistols,  and 
that  each,  willing  and  intending  to  fight,  in 
hot  blood  and  without  malice,  endeavored  to 
shoot  the  other,  and  that  the  deceased  was 
killed  in  such  rencounter.  It  follows,  therefore, 
that  it  was  not  error  for  the  court  to  instruct 
the  jury  upon  the  law  of  mutual  combat  Mat- 
thews V.  State.  136  Ga.  125.  70  S.  B.  1110. 
See,  also,  Findley  v.  State,  125  Ga.  579,  583, 
54  S.  E.  106,  and  citations;  Giles  v.  State,  126 
Ga.  549,  55  S.  E.  405;  Clements  v.  State,  140 
Ga.  165  (2),  166,  78  S.  E.  716;  Higgs  v.  State, 
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148  Qti,  186,  96  S.  E.  994;  Fordham  y.  State, 
24  Ga.  App.  369, 100  S.  E.  790;  Harris  ▼.  State 
(Ga.)  108  S.  B.  781. 

2.  Criminal    law   ^=»l  1 78— Ground   of    motion 
not  referred  to  In  brief  treated  as  abandoned. 

The  ground  of  the  motion  for  a  new  trial 
which  was  based  upon  alleged  newly  discovered 
evidence  is  not  referred  to  in  the  brief  of  coun- 
sel for  the  plaintiff  in  error,  and  is  treated  as 
abandoned. 

3.  Criminal  law  ^=»935(l)— New  trial  properly 
denied  when  verdlot  authorized. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Heard  CJoun- 
ty;   C.  B.  Roop,  Judge. 

T.  R.,  alias  Tony,  Persons  was  convicted  of 
voluntary  manslaughter,  and  he  brings  error. 
Affirmed. 

F.  S.  Loftln,  of  Franklin,  and  Hall  & 
Jones,  of  Newnan,  for  plaintiff  in  error. 

W.  Y.  Atkinson,  Sol.  Gen.,  of  Newnan,  and 
Whitaker  &  Moore,  of  Franklin,  for  the 
State. 

BROYLES,  G.  J.    Judgment  afDrmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  276) 

ATLANTA  &  W.  P.  R.  QO.  v.  REESE. 
(No.   12259.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  4,  1922.) 

(Syllabus  by  the  Court,) 

I.  Carrfers  (S:=»S2I (12)<— instruction  as  to  lla- 
bliity  for  injury  in  ooiiision  with  cars  escap- 
ino  from  spur  traok  through  anotlier's  neg- 
ligence not  erroneous. 

^'AVhere  a  railroad  company  permits  other 
companies  or  persons  to  exercise  the  franchise 
of  running  cars  drawn  by  steam  over  its  road, 
the  company  owning  the  road,  and  to  which 
the  law  has  entrusted  the  franchise,  is  liable 
for  any  injury  done,  as  though  the  company 
owning  the  road  were  itself  running  the  cars." 
Macon  &  Augusta  R.  Co.  v.  Mayes,  49  Ga.  355, 
15  Am.  Rep.  678.  It  follows  therefore  that  in 
a  suit  for  personal  injuries  received  by  the 
plaintiff  while  a  passenger  on  one  of  the  de- 
fendant's trains,  caused  by  a  collision  between 
the  train  upon  which  the  plaintiff  was  riding 
and  freight  cars  belonging  to  the  defendant, 
which  had  gotten  upon  the  track  in  advance  of 
the  train  by  reason  of  the  alleged  negligence  of 
the  employees  of  a  manufacturing  company  in 
handling  such  cars  on  a  spur  track  belonging 
to  the  defendant  company  on  the  premises  of 
the  manufacturing  company,  where  the  spur 
track  was  constructed  for  the  purpose  of  ena- 
bling the  manufacturing  company  to  load  and 
unload  cars  switched  upon  it  by  the  defendant, 
A  charge  to  the  effect  that  if  the  jury  believed 
that  the  defendant  was  permitting  the  manu- 


facturing company  to  use  the  defendant's  Bpar 
track  for  the  purpose  of  loading  and  unloading 
cars  and  moving  and  placing  cars  on  it,  and 
that  as  a  result  of  the  negligence  of  the  miUD> 
ufacturing  company  in  moving  such  cars  on 
the  spur  track  the  cars  got  from  under  the 
control  of  the  operatives  of  the  manufactnrin^ 
company  and  came  upon  the  defendant's  main 
line  and  caused  the  collision  in  question,  the 
defendant  would  be  liable  for  any  damages  re- 
sulting therefrom,  was  not  error  in  instrnctins 
that  the  defendant  would  be  liable  for  nesli* 
I  gence  of  the  servants  of  the  manufacturings 
I  company.  This  is  true,  even  though  the  de- 
fendant was  under  a  legal  obligation,  as  con- 
tended by  it,  to  construct  the  spur  track  upon 
the  property  of  the  manufacturing  company. 

2.  Carriers  ^=:»305  (4)— Violation  of  speed  or- 
dinance may  be  negllgenoe  proximately  con- 
tributing to  injury  to  passenger  on  train  col- 
liding with  obstacle  on  track. 

The  negligence  of  a  railroad  company  in 
operating  its  trains  within  the  limits  of  a  dty 
in  violation  of  a  municipal  ordinance  regulating 
the  speed  of  trains  within  the  city  limits  may 
amount  to  negligence  proximately  contrihuting 
to  the  injury  of  a  passenger  on  such  a  train 
who  is  injured  in  a  collision  between  it  and  an 
obstacle  on  the  track. 

3.  Carriers  C=>32l(  12)— Charge  as  to  llablii- 
ty  for  collision  because  of  condition  of  rail- 
deflector  held  not  error. 

Gne  of  the  grounds  of  negligence,  supported 
by  the  evidence,  being  that  a  rail-deflector 
maintanied  by  the  defendant  upon  the  spur 
track,  for  the  purpose  of  derailing  cars  when 
necessary  to  prevent  their  coming  on  to  the 
defendant's  main  line,  was  not  properly  equip- 
ped with  a  locking  device  so  that  a  trespasser 
could  not  operate  it  and  prevent  it  from  per- 
forming its  proper  function,  it  was  not  error 
for  the  court,  after  instructing  the  jury  that 
if  the  rail-deflector  was  in  perfect  working  con- 
dition or  was  set  so  as  to  derail  the  cars  on 
the  spur  track,  and  that  a  trespasser,  or  some 
one  not  acting  under  the  defendant's  author- 
ity, had,  before  the  collision,  changed  the  rail- 
deflector  and  prevented  it  from  derailing  the 
cars,  the  defendant  would  not  be  liable,  to 
add  that  the  defendant  would  not  be  liable,  un- 
der such  conditions,  provided  the  jury  should 
further  believe  that  in  Installing  the  rail -deflec- 
tor the  defendant  exercised  the  diligence  re- 
quired of  it  to  protect  the  plaintiff  while  a  pas- 
senger on  the  defendant's  train. 

4.  Negligence  ^=»62( I)— Wrongdoer  liable  for 
consequences  of  foreseen  intervening  act. 

"While  the  general  rule  is  that  if,  subse- 
quently to  an  original  wrongful  or  negligent 
act,  a  new  cause  has  intervened,  of  itself  suffi- 
cient to  stand  as  the  cause  of  the  misfortune, 
the  former  must  be  considered  as  too  remote, 
still  if  the  character  of  the  intervening  act 
claimed  to  break  the  connection  between  the 
original  wrongful  act  and  the  subsequent  injury 
was  such  that  its  probable  or  natural  conse- 
quences could  reasonably  have  been  anticipat- 
ed, apprehended,  or  foreseen  by  the  original 
wrongdoer,  the  causal  connection  is  not  broken, 
and  the  original  wrongdoer  is  responsible  for 
all  of  the  consequences  resulting  from  the  in- 
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tervenlog  act"*  Sontliem  BaUway  Co.  ▼• 
Webb,  116  6a.  1152,  42  S.  B.  395,  59  li.  B.  A. 
100.  Certain  requests  to  charge  made  by  the 
defendant  did  not  measure  up  to  the  principle 
here  announced,  and  the  court  properly  declined 
to  give  the  requested  instructions  to  the  jury. 

5.  Trial  ^s>260(l)— Requested  charges  cover- 
ed by  the  charge  given  properiy  refused. 

The  requests  to  charge,  so  far  as  appro- 
priate, were  covered  by  the  charge  of  the 
court. 

6.  Damages  #s>  18— Charge  that  physical  con- 
dition mast  be  natural  result  of  Injuries,  and 
not  result  from  any  other  cause,  proper. 

The  court  properly  instructed  the  jury  that 
before  the  plaintiff  could  recover  of  the  defend- 
ant for  certain  physical  ailments  from  which 
she  claimed  to  suffer  at  the  time  of  the  trial, 
as  a  result  of  the  injuries  received  in  the  col- 
lision, the  jury  must  first  believe  that  the  plain- 
tiff's present  condition  was  the  natural  result 
of  the  injuries  received  in  the  collision,  and  did 
not  result  from  other  causes. 

7.  Trial  ^=>  193 (2) —Instruction  urging  agree- 
ment held  not  to  express  opinion. 

Error  is  assigned  as  follows:  ''After  the 
court  had  charged  the  jury,  and  the  jury  re- 
tired to  consider  their  verdict,  failing  to  re- 
turn a  verdict,  the  court  had  the  jury  brought 
into  court  and  the  following  occurred:  The 
court  inquired  if  there  was  any  probability  of 
reaching  a  verdict  The  jury  replied,  'No.' 
The  court  then  inquired,  'Is  it  a  matter  of  law 
or  a  question  of  fact  that  is  worrying  you?' 
The  jury  replied,  'Of  fact'  He  then  said, 
'Without  intimating  for  which  side  any  of  you 
might  favor,  how  does  the  jury  stand?'  The 
foreman  replied,  'It  is  a  question  of  amount^ 
there  is  a  very  wide  difference  between  us.' 
The  court  thien  said,  'It  is  very  expensive  to 
the  county  to  try  this  case,  and  it  is  necessary 
that  you  make  a  verdict  ^  you  can.  I  thought 
your  trouble  might  be  of  law,  and  if  so  I  might 
help  you,  but,  -being  of  fact  I  will  let  you  re- 
turn to  your  room.' "  The  language  of  the 
court  is  not  subject  to  the  objection  that  the 
judge  intimated  an  opinion  on  the  facts  in  fa- 
vor of  the  plaintiff,  or  that  it  was  otherwise 
calculated  to  harm  the  defendant's  case  in  the 
minds  of  the  jury.  The  ruling  made  in  Georgia 
Bailroad  v.  Cole,  77  Ga.  77,  is  not  applicable 
to  the  facts  as  here  presented.  In  that  case 
it  was  held  error  for  the  trial  judge,  after  hav- 
ing ascertained  that  the  jury  could  not  agree 
upon  the  amount  to  be  given  to  the  plaintiff,  to 
instruct  them,  "Retire  and  see  if  you  cannot 
agree  upon  the  amount"  In  the  present  case 
the  judge  did  not  so  express  himself.  The  lan- 
guage of  the  court  here  used  is  not  sufficient 
ground  for  reversal. 

8.  SufRolency  of  petition. 

The  petition  set  out  a  cause  of  action,  and 
the  court  did  not  err  in  overruling  the  demur- 
rers interposed  thereto. 

9.  No  error  and  evidence  sufficient. 

No  error  of  law  appears,  and  the  evidence 
authorized  the  verdict  rendered  for  the  plain- 
tiff. 


,  DuaoAK  761 
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Error  from  Superior  Ck>iirt»  Oorveta  Coun- 
ty; D.  W.  Blair,  Judge. 

Action  by  Mrs.  D.  S.  Reese  against  the 
Atlanta  &  West  Point  Bailroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

W.  G.  Post  and  H.  A.  Hall,  both  of  New- 
nan,  and  Brewster,  Howell  &  Heyman,  of 
Atlanta,  for  plaintiff  in  error. 

Sidney  Holdemess  and  J.  J.  Reese,  both  of 
Carrollton,  and  A  .H.  Freeman,  of  Newnan, 
for  defendant  in  error. 

» 

STEPHENS,  J.    Judgment  affirmed. 
JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Oa.  App.  227) 
TINCH   V.  STATE.     (No.   13157.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feh.  14,  1922.) 

(SyUahus  5y  the  Oauri,) 

Criminal  law  ^=»II82  —  Judoment  afllrmed 
when  evidence  sufRdentand  no  error  of  law 
appears. 

The  motion  for  a  new  trial  is  based  upon 
the  general  grounds  only;  there  is  evidence 
to  support  the  verdict;  no  error  of  law  ap- 
pears, and  the  judgment  is  affirmed. 

Error  from  City  Court  of  Dawson;  H.  O. 
Edwards,  Judge. 

Action  between  Frank  Tlnch  and  the  State. 
Judgment  for  the  State,  and  Tinch.  brings 
error.    Affirmed. 

R.  R.  Marlln,  of  Dawson,  tat  plaintiff  In 
error. 
W.  H.  Gurr,  SoL,  of  Dawson,  for  the  State. 

BLOODWORTH,  J.    Affirmed. 

BROYLES,  O.  J.,  and  LUKE,  3^  concur. 


(28  Oa.  App.  234) 
WARE  V.  DUQGAN.    (No.  12940.) 

(Court  of  Appeals  of  Georgia,  Diviaion  No.  1. 

Feb.  16,  1922.) 

(SyUdbu$  ly  the  Court,) 

Warehousemen  ^=»34(5, 9)— Burden  on  ware- 
houseman to  show  exeroise  of  ordinary  dili- 
gence In  protecting  cotton;  nonsuit  improper 
when  finding  not  demanded  that  Irarden  sus- 
tained. 

This  was  a  suit  against  a  warehouseman  to 
recover  for  damage  to  cotton  delivered  to  him 
for  storage.  Upon  the  trial,  after  the  intro- 
duction of  testimony  for  the  plaintiff,  the  court, 
on  motion  of  the  defendant,  awarded  a  nonsuit. 
The  evidence  showed  that  the  cotton  had  been 
delivered  by  agents  of  the  plaintiff  to  the  de- 
fendant for  storage  purposes,  and  that  It  had 
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been  damaged  whQe  in  his  custody  as  a  ware- 
houseman. The  burden  was  then  put  upon  the 
defendant  to  show  that  he  had  exercised  ordi- 
nary diligence  in  storing  and  protecting  the 
cotton.  The  evidence  for  the  plaintiff  (the 
defendant  having  introduced  none)  does  not 
demand  a  finding  that  the  defendant  carried  this 
burden.  The  court  therefore  erred  in  awarding 
a  nonsuit. 

Error  from  City  Court  of  Dublin;  S.  W. 
Sturgis,  Judge. 

Action  by  B.  0.  Ware  against  J.  W.  Dug- 
gan.  Judgment  of  nonsuit,  and  plaintiff 
brings  error.    Reversed. 

Burch  &  Daley,  of  Dublin,  for  plaintiff 
in  error. 

M.  H.  Blackshear,  of  Dublin,  for  defendant 
in  error. 

BROYI4ES,  0.  J.    Judgment  reversed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  125) 

SMITH  V.  STATE.    (No.   (3050.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  18,  1922.) 

(SyUahus  hy  the  Court.) 

1.  Criminal  law  ^=9822(4, 17)— Instruction  as 
to  what  would  constitute  attempt  to  manufac- 
ture liquor  not  erroneous,  nor  objectionable 
as  expressing  opiolon.  In  view  of  entire 
charge. 

The  excerpt  from  the  charge  of  the  court, 
complained  of  in  the  motion  for  a  new  trial, 
when  considered  in  the  light  of  the  charge  as 
a  whole  and  the  facts  of  the  case,  is  not  er- 
roneous for  any  reason  assigned. 

2.  Intoxicating  liquors  ^=>236(  19) —Evidence 
held  to  warrant  conviction  for  attempting  to 
manufacture  liquor. 

If  any  person  attempts  to  commit  a  crime, 
and  in  such  attempt  does  any  act  toward  the 
commission  of  such  crime,  but  fails  in  the  per- 
petration thereof,  or  is  prevented  or  intercept- 
ed from  executing  the  crime,  he  is  guilty  of  an 
attempt  to  commit  such  offense.  Penal  (>>de 
1910,  S  1066.  Under  this  ruling  and  the  facts 
of  the  instant  case,  the  evidence  authorized 
the  verdict  finding  the  accused  guilty  of  at- 
tempting  to    manufacture   intoxicating  liquor. 

3.  No  error  In  denying  new  trial. 

The  court  did  not  err  In  overruling  the  mo- 
tion for  a  new  trial. 

Bloodworth,  J.,  dissenting. 

Error  from  Superior  Court,  Lincoln  Coun- 
ty;    E.  T.  Shurley,  Judge. 

Wyatt  Smith  was  convicted  of  attempting 
to  manufacture  intoxicating  liquor,  and  he 
brings  error.    Affirmed. 

The  evidence  for  the  state  showed  that  the 
sheriff   and   other   witnesses   found  a   still 


which  had  been  operated  but  was  not  thesn. 
being  operated,  and  that  there  was  beer  or 
marby  at  the  still;  that  they  concealed 
themselves  and  early  in  the  morning  de- 
fendant came  to  the  still  with  some  wood, 
which  he  threw  or  laid  down,  and  some  fruit 
jars,  which  he  put  into  a  case  or  cases  ot 
some  kind;  and  that  when  the  sheriff  at- 
tempted to  arrest  him  he  fled.  Defendant 
in  his  statement  said  that  another  person 
named  by  him  ran  the  still;  that  a  negro 
who  owed  him  some  money  told  him  that  if 
he  would  *'come  down  there"  he  would  give 
him  some  liquor,  and  that  he  went  down; 
that  he  picked  up  the  wood  because  it  was  in 
his  way;  and  that  he  ran  because  the  sher- 
iff commenced  shooting.  The  ground  of  the 
motion  for  a  new  trial  complaining  of  the 
charge  was  as  follows: 

First.  Because  upon  the  trial  of  said  case 
the  court  erred  in  charging  the  jury  as  follows: 
"If  you  should  believe  that  the  defendant  made 
preparations  and  was  in  the  act  of  distiltins, 
that  the  mash  and  the  still  and  the  wood  and 
the  other  things  were  there  prepared  for  the 
purpose  of  making  the  liquor,  and  that  he  was 
in  the  act  of  putting  the  preparation  into  ex- 
ecution, but  he  was  deterred  from  doing  it  by 
the  presence  of  the  sheriff  and  of  his  own  voli- 
tion, then  I  charge  yon  that  he  would  be  guilty 
of  the  offense  of  attempting  to  commit  the 
crime  as  alleged  in  the  indictment,  and  it  would 
be  your  duty  to  find  him  guilty  of  the  offense 
of  attempting  to  commit  the  crime  as  alleged  in 
the  indictment,  and  it  would  be  your  duty  to 
find  him  guilty;  that  is,  if  you  should  not  find 
him  guilty  of  the*  crime  alleged  and  charged  in 
the  indictment,  but  should  yon  find  him  guilty 
of  attempting  to  commit  the  crime  therein  al- 
leged, then  the  form  of  your  verdict  would  be: 
We,  the  jury,  find  the  defendant  guilty  of  an 
attempt.  If  you  should  have  a  reasonable 
doubt  of  the  guilt  of  the  defendant  of  attempt- 
ing to  commit  the  crime  as  charged  in  the  in- 
dictment, then  it  would  be  your  duty  to  give 
him  the  benefit  of  that  doubt  and  acquit  him» 
and  in  that  event  it  would  be  your  duty  to  re- 
turn a  verdict,  generally:  We,  the  jury,  find 
the  defendant  not  guilty.    Retire,  gentlemen.** 

Movant  contends  that  said  charge  Is  error 
because  it  instructed  the  jury  that  mere  acts  of 
preparation,  if  intercepted,  would  render  the 
defendant  guilty,  although  he  may  not  have 
made  any  attempt  toward  the  commission  of  the 
crime  itself,  after  the  preparation  had  been 
made. 

Movant  further  contends  that  said  charge  is 
error  because  it  expresses  an  opinion  of  the 
court  of  the  evidence  and  facts  that  had  been 
proven  in  the  trial  of  said  case. 

Movant  further  contends  that  said  charge  is 
error,  and  especially  the  following  words,  to 
wit,  '*If  you  should  believe  that  the  defendant 
made  preparation  and  was  in  the  act  of  dis- 
tilling," because  said  words  were  an  expression 
on  the  part  of  the  court  that  an  act  had  been 
committed  and  was  misleading  and  did  mislead 
the  jury  in  said  case. 


— Statement  by  the  editor. 
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Norman  &  Norman,  of  Washington,  Ga., 
toT  plaintiff  in  error. 

M.  L.  Felts,  SoL  Gen.,  of  Warrenton,  for 
the  State. 

BROYLES,  C.  J.    Judgment  affirmecL 

LUKE,  J.,  concurs. 
BLOODWORTH,  J.,  dlssenta 

BLOODWORTH,  J.  (dissenting).  I  think 
the  judgment  in  this  case  should  be  reversed 
for  lack  of  evidence  to  support  the  verdict 
The  most  that  can  be  said  of  the  evidence 
against  the  accused  Is  that  It  shows  acts 
merely  preparatory  for  the  commission  of  a 
crime  and  not  an  attempt  to  commit  one. 


(28  Oa.  App.  256) 

BURNETT  V.   GAINESVILLE    NAT.   BANK 
et  ah    (No.   12168.) 

(Ck>urt  of  Appeals  of  Georgia,  Biyislon  No.  2. 

Feb.  28,  1922.) 

(SyVabus  by  the  Court,) 

I.  Mortgages  ^=s>l20-*PrtRcipal  and  surety  ^s» 
147(7)— Deed  given  surety  to  Indemnify  him 
held  to  give  oredltor  no  lien;  surety  cannot 
enforce  security  deed  until  recovery  of  Judg- 
ment, and  creditor  cannot  do  so  by  subroga- 
tion. 

On  November  28,  1&09,  T.  N.  Mclntyre  ex- 
ecuted a  note  for  a  loan  to  the  Gainesville  Na- 
tional Bank,  with  J.  B.  Whaley  as  surety.  At 
the  same  time,  and  in  compliance  with  a  condi- 
tion exacted  by  the  banlc  before  accepting  Wha- 
ley as  surety,  Mclntyre  executed  to  Whaley  a 
security  deed,  conveying  described  real  estate 
and  providing  as  follows:  "This  deed  is  made 
for  the  purpose  of  securing  and  indemnifying 
said  J.  R.  Whaley  from  loss  as  security  on 
note  this  day  made  for  said  T.  N.  Mclntyre  to 
the  Gainesville  National  Bank  for  the  sum  oi 
$1,680  to  become  due  November  1,  1910,  witfc 
interest  from  maturity  at  eight  per  cent.  This 
deed  to  remain  as  security  for  any  renewal  of 
said  note  or  any  part  thereof.'*  Held  that,  the 
deed  being  made  "for  the  purpose  of  securing 
and  indemnitying  said  J.  R.  Whaley  from  loss 
as  security"  on  note  made  by  Mclntyre  to  the 
bank,  and  not  being  a  deed  to  secure  the  debt, 
the  bank  acquired  no  lien  upon  the  property 
mentioned  in  the  deed,  and,  in  the  i^bsence  of 
any  judgment  against  the  surety,  Whaley^  upon 
the  indebtedness  represented  by  the  note,  there 
was  no  right  in  Whaley  to  enforce  any  lien 
against  the  property,  arising  out  of  the  deed  to 
secure  a  debt  to  him  from  Mclntyre,  and  there- 
fore no  right  existed  in  Whaley  to  which  the 
bank  could  be  subrogated.  Civ.  Code  1910,  i 
3555.  "Where  a  mortgage  is  given  by  a  prin- 
cipal debtor  to  his  indorser,  not  as  a  security 
for  the  debt,  but  solely  for  the  indemnity  of 
the  indorser,  the  latter  could  not  proceed 
against  the  mortgaged  property  until  judgment 
had  been  rendered  against  him  in  favor  of  the 
creditor.  Code,  i  2164  [Civil  Code  of  1910.  8 
35551.  It  follows  that  the  creditor,  prior  to 
obtaining  snch  judgment,  cannot  proceed  in  his 
own    behalf    to    enforce    the    mortgage,    even 


though  the  principal  debtor  and  the  indorser 
both  be  insolvent,  the  rights  of  the  creditor 
depending,  not  upon  the  law  of  trust,  but  upon 
the  law  of  subrogation."  Importers*  &  Trad- 
ers' Bank  v.  McGhees,  88  Ga.  702,  16  S.  B.  27. 

2.  Verdict  contrary  to  law. 

It  having  been  agreed  between  the  bank  and 
Mrs.  R.  Burnett,  a  mortgage  creditor  of  Mc- 
lntyre, having  a  subsequently  acquired  lien 
upon  the  property  to  secure  a  debt  from  Mc- 
lntyre, that  the  property  be  sold  under  a  fore- 
closure by  such  mortgage  creditor,  and  that  the 
proceeds,  in  the  hands  of  the  levying  officer 
arising  from  the  sale  of  the  land,  be  disposed 
of  in  accordance  with  the  priority  of  their  re- 
spective liens,  and  it  appearing  that  the  bank 
had  no  lien  upon  the  property  sold  and  describ- 
ed in  the  deed  from  Mclntyre  to  Whaley,  the 
verdict  rendered  in  favor  of  the  bank  upon  the 
issue  joined  between  the  bank  and  Mrs.  Bur- 
nett, the  mortgage  creditor,  in  proceedings  by 
them  against  the  sheriff  for  a  distribution  of 
the  funds  arising  from  the  sale  of  the  land,  was 
contrary  to  law. 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Proceeding  between  R.  Burnett  and  the 
Gainesville  National  Bank  and  others.  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Reversed. 

J.  G.  Collins  and  H.  H.  Perry,  both  of 
Gainesville,  for  plaintiff  In  error. 

W.  A.  Charters  and  C.  N.  Davie,  both  of 
Gainesville,  for  defendants  in  error. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Oa.  App.  232) 
JACKSON  V.  STATE.   (No.  13182.) 

(Court  of  Appeals  of  Georgia,  Division  No.  \ 

Feb.  14,  1922.) 

(Syllahus  by  the  Court,) 

Criminal  law  ^==>935(l)— New  trial  not  grantea 
on  usual  general  grounds  when  verdiot  au- 
thorized by  evidence. 

The  motion  for  a  new  trial  contained  the 
usual  general  grounds  only;  the  verdict  was 
amply  authorized  by  the  evidence,  and  the  court 
did  not  err  in  overruling  the  motion  for  a  new 
trial. 

Error  from  Superior  Court,  Cobb  County; 
D.  W.  Blaii*,  Judge. 

Action  between  J.  S.  Jackson  and  the 
State.  Judgment  for  the  State,  and  Jackson 
brings  error.     Affirmed. 

See,  also,  110  S.  E.  423. 

Mozley  &  Gann,  of  Marietta,  for  plain  tilt 
in  error. 

John  S.  Wood,  Sol.  Gen.,  of  Canton,  and 
Lindley  W.  Camp,  of  Marietta,  for  the  State. 

BROTLES,  C.  J.    Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 
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(28  Ga.  App.  278) 

RAPE  V.  RAPE.     (No.    12178.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  4,  1922.) 

(ByXldbus  hy  the  Court,) 

1.  Sales  ^=>384(2),384(7)— Measure  of  seller's 
damages,  in  absence  of  storing  or  resale,  stat- 
ed; seller  entitled  to  recover  dllFerenoe  be- 
tween contract  price  and  market  value, 
though  alleging  resale  and  damages  based 
thereon. 

Where  there  is  an  executory  contract  for 
the  sale  of  personal  property,  and  the  purchas- 
er defaults  and  refuses  to  accept  delivery  under 
the  contract,  the  seller  may,  in  the  absence  of 
either  selling  or  storinj^  the  property  sold  for 
the  benefit  of  the  purchaser,  as  provided  in 
Civil  Code  1910,  {  4131,  recover  as  damages 
against  the  purchaser  the  difference  between 
the  contract  price  and  the  market  value  at  the 
time  and  place  for  delivery.  In  a  suit  by  the 
seller  against  the  purchaser  to  recover  such 
damages,  even  though  the  seller  may  have  al- 
leged an  actual  sale  by  him  of  the  property  aft- 
er the  purchaser's  default,  without  alleging  that 
the  seller  had  pursued  the  remedy  provided  in 
the  Civil  Code,  supra,  by  reselling  the  property 
as  the  agent  for  the  purchaser  and  for  the  pur- 
chaser's benefit  after  notice  to  the  purchaser  of 
the  seller's  intent  to  sell,  and  even  though  the 
seller  may  in  such  suit  have  alleged  his  damage 
as  the  difference  between  the  contract  price 
and  the  price  on  resale,  he  may  nevertheless 
recover  damages  measured  by  the  difference 
between  the  contract  price  and  the  market  val- 
ue at  the  time  and  place  for  delivery,  where  it 
appears  that  the  price  brought  upon  such  re- 
sale represented  the  market  value  at  such 
time  and  place. 

2.  Sales  ^=»383  —  Inferenco  that  oontract 
price,  offset  by  price  on  resalo,  represented 
damage  sustained,  held  authorized. 

Where  the  subject-matter  of  the  sale  was 
a  crop  of  peaches  to  be  delivered  during  the 
season,  and  it  appeared  that,  upon  the  refusal 
of  the  purchaser  to  accept  delivery  when  ten- 
dered under  the  terms  of  the  contract,  the  seller 
sold  the  peaches  at  the  time  and  place  for  de- 
livery for  the  best  price  obtainable,  the  jury 
were  authorized  to  infer  that  the  contract  price, 
when  offset  by  such  price  on  resale,  represent- 
ed the  damage  sustained  by  the  seller  arising 
from  the  purchaser's  breach  of  the  contract, 
which  damage  is  measured  by  the  difference  in 
the  contract  price  and  the  market  value  at  the 
time  and  place  for  delivery. 

3.  Charge  not  erroneous. 

There  was  no  error  in  refusing  to  charge 
that  the  seller,  in  order  to  recover,  must  have 
given  to  the  defendant  notice  of  the  seller's  in- 
tention to  resell. 

4.  Verdict  authorized  and  no  error  committed. 

No  error  of  law  appears,  and  the  verdict 
rendered  for  the  plaintiff  was  authorized. 

Error  from  City  Court  of  Houston  County ; 
A.  C.  Riley.  .Tudge. 


Action  by  S.  M.  Rape  against  G.  E.  Rape. 
Judgment  for  plaintiff,  and  defendant  bringa 
error.    Affirmed. 

Marx  Kunz,  of  Perry,  for  plaintiff  In  error. 
C.  L.  Shepard,  of  Ft.  Valley,  for  defendant 
In  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL^  J.,  concur. 


(28  Ga.  App.  250) 
HODGSON  V.  HODGSON  et  al.    (No.  12483.) 

(Court  of  Appeals  of  Georgia.    Division  No.  2. 

Feb.  22,  1922.) 

fSyllahuM  hy  the  Court.) 

t.  Gifts  ^==>25~Donee  under  parol  gift  most 
make  valuable  improvements  on  faith  of  gift; 
improvements  by  donor  Insvliloient  though 
for  benefit  of  donee  or  la  nature  of  gift  to 
donee. 

To  constitute  a  valid  parol  gift  of  land,  it  is 
necessary  not  only  that  the  donee  should  take 
possession  under  the  gift,  but  that  he  should 
malce  "Valuable  improvements  thereon  upon  the 
faith  of  the  donor's  promise,  or  declared  inten- 
tion, to  maice  the  gift.  Valuable  improvements 
made  and  paid  for  by  the  donor,  even  though 
made  by  him  for  the  benefit  of  the  donee,  or  in 
the  nature  of  a  gift  to  the  donee,  cannot  be  re- 
garded as  improvements  made  by  the  donee. 

2.  Courts  ^=»2I7— Suit  against  exeontors  to 
reoover  value  of  land  dalmed  as  gift  not 
within  exduslve  Jurlsdlctioa  of  Supreme 
Court. 

A  suit  against  the  executors  of  a  win  by 
one  seeking  to  recover  the  value  of  certain 
real  estate,  which  the  executora  had  adminis- 
tered upon  as  the  property  of  the  testator, 
but  to  which  the  plaintiff  claims  to  have  had 
title  by  virtue  of  an  alleged  gift  to  him  from 
the  testator,  prior  to  the  execution  of  the  will, 
is  not  a  suit  which  involves  the  validity  of  or 
the  construction  of  a  will  or  a  suit  respecting 
the  title  to  land.  The  suit  is  therefore  not 
one  reviewable  exclusively  by  the  Supreme 
Court,  but  may  be  reviewed  by  the  Court  of 
Appeals. 

Error  from  Superior  Court,  CHarke  (boun- 
ty;  Blanton  Fortson,  Judge. 

Suit  by  Mrs.  Sallle  P.  Hodgson  against  J. 
M.  Hodgson  and  another,  executors  of  A.  H. 
Hodgson.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

John  J.  Strickland,  of  Athena,  for  plaintiff 
in  error. 

John  B.  Gamble,  of  Athens,  and  Weltner, 
Cheatham  &  Koplln,  of  Atlanta,  for  defend- 
ants in  error. 

STEPHENS,  J.  1.  This  Is  a  suit  by  Mrs. 
Sallle  P.  Ho^^lgson  against  J.  M.  Hodgson  and 
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H.  E.  Gboate,  executors  of  tbe  estate  of  ber 
husband,  A.  H.  Hodgson,  who  died  Angust  9, 
1913,  to  recover  the  value  of  certain  real  es- 
tate which  A.  H.  Hodgson,  the  testator,  had 
owned,  and  whkh  the  executors,  J.  M.  Hodg- 
son and  John  R.  White,  the  latter  having 
been  succeeded  by  H.  E.  Choate,  had  taken 
and  administered  upon  as  part  of  the  estate, 
but  to  which  the  plaintiff  dafined  title  by 
virtue  of  an  alleged  gift  to  her  from  her  hus- 
band. 

The  plaintiff  in  her  petition  alleges  that 
she  and  her  husband,  the  testator,  were  liv- 
ing together  upon  certain  described  premises, 
which  she  calls  a  "home,"  in  the  city  of  Ath- 
ens, which  premises  are  described  in  the  pe- 
tition; that  her  husband  was  In  bad  health 
for  some  years  before  his  death,  and  realized 
that  his  death  was  approaching;  that  he 
desired  to  provide  a  suitable  home  for  the 
plaintiff  and  her  two  minor  children,  and 
with  that  in  view  gave  to  the  plaintiff  the 
described  property,  which  was  "his  home," 
and  placed  her  in  possession  of  the  same  be- 
fore executing  his  will  on  April  26,  1913; 
that  her  husband  spent  several  thousand 
dollars  in  repairing  and  remodelling  "his 
home" ;  that  when  so  doing  he  requested  the 
plaintiff  to  indicate  what  changes  she  de- 


take  possession  under  the  gift,  but  that  he 
make  valuable  improvements  thereon  upon 
the  faith  of  the  donor's  promise,  or  declared 
intention,  to  make  the  gift.  Civil  Code  1910, 
§§  4034,  4636 ;  Holland  v.  Atkinson,  112  Ga. 
346,  37  S.  B.  380 ;  Thaggard  v.  Crawford,  112 
Ga.  326  (2),  37  S.  E.  367;  Ohamblee  ▼.  Phil- 
lips, 26  Ga.  App.  364,  106  S.  E  192.  Assum- 
ing, therefore,  that  the  plaintiff  has  shown 
by  her  allegations  that  she  was  placed  in 
possession  of  the  premises  as  the  owner,  her 
petition  falls  to  disclose  the  existence  of  a 
valid  gift  when  it  appears  from  the  allega- 
tions in  the  petition  that  the  gift  was  in 
parol,  in  the  absence  of  any  allegation  that 
she  made  valuable  improvements  upon  the 
premises  upon  the  faith  of  the  donor's  prom- 
ise or  declared  intention  to  give  the  premises 
to  her.  The  petition  falls  to  allege  that  any 
improvements  were  made  upon  the  premises 
by  the  plaintiff.  The  alleged  improvements 
made  by  the  donor,  even  though  made  by 
him  for  the  plaintiff's  benefit,  and  accom- 
panied with  the  donor's  declared  intention 
to  donate  the  property  to  the  plaintiff,  can- 
not be  regarded  as  improvements  made  by 
the  donee  upon  the  faith  of  the  donor's  prom- 
ise or  declared  intention  to  make  the  gift. 
It  is  the  act  of  the  donee,  disassociated  from 


sired  to  be  made  on  the  premises,  givfng  as   ^^  '^^^  ^^  the. donor,  connected  with  the 


his  reason  therefor  that  he  had  given  the 
property  to  her  and  expected  to  put  It  In  such 
a  condition  as  she  desired,  so  that  she  could 
have  a  comfortable  home  after  his  death; 
that,  "in  line  with  this  gift,"  her  husband  had 
shortly  before  his  death  set  out  certain  roses 
and  other  flowers,  stating  that  he  was  "fix- 
ing" the  plaintiff's  home  so  that  she  could 
rnjoy  it  after  his  death;  and  that  her  hus- 
band from  time  to  time,  even  to  the  day  of 
his  death,  repeatedly  steted  that  he  had  giv- 
en the  described  premises  to  the  plaintiff. 
The  will  of  the  testator  and  a  codicil  there- 
to are  set  out  in  full  in  the  petition,  and  cer- 
tain paragraphs  taken  therefrom  and  em- 
phasized by  the  plaintiff  as  containing  ex- 
pressions denoting  an  assumption  on  the 
part  of  the  testator  that  he  had,  before  the 
execution  of  the  will,  made  a  gift  of  some 
realty  to  the  plaintiff.  Nowhere  is  it  alleged 
in  the  plaintiff's  petition  that  she  made  any 
improvements  whatever  upon  the  premises 
which  she  alleged  that  her  husband  had  giv- 
en to  her,  nor  does  it  appear  that  the  alleged 
possession,  which  she  claims  as  having  de- 
rived from  her  husband,  was  other  than  such 
possession  and  dominion  over  the  home  as  a 
husband,  with  title  in  himself  and  with  no 
intention  to  part  therewith,  would  allow 
his  wife,  living  with  him  in  such  home,  to 
assume. 

From  the  allegations  in  the  petition  it  ap- 
pears that  the  alleged  gift  was  entirely  in 
parol. 

[1]  To  constitute  a  valid  parol  gift  of  land 
it  is  necessary  not  only  that  the  donee  should 


placing  of  valuable  improvements  upon  the 
premises,  which  operates  to  place  the  im- 
provements there'on  upon  the  faith  of  Ihe 
donor's  promise,  and  which  will  take  the  gift 
without  the  statute  of  frauds  and  render  it 
valid  and  enforceable.  Since  the  allegations 
of  the  petition  are  insufficient  to  show  the 
existence  of  a  valid  gift  of  the  premises  from 
the  testator  to  the  plaintiff,  the  petition  was 
properly  dismissed  on  general  demurrer. 
Becker  y.  Donaldson,  188  Ga.  634  (5b),  75  S. 
E.  1122 ;  Printup  v.  Mitchell,  17  Ga.  558,  63 
Am.  Dec.  258;  Jones  v.  Clark,  59  Ga.  136; 
Redman  v.  Mays,  129  Ga.  435,  59  S.  E.  212; 
Civil  Code  1910,  f  4144  et  seq. 

The  contention  that  the  testator's  intention 
to  make  a  gift  of  the  land  to  his  wife  can 
be  obtained  from  the  provisions  of  the  will, 
and  therefore  that  the  gift  does  not  rest  en- 
tirely in  parol,  is  not  well  founded.  Nowhere 
in  the  will  is  there  any  expression  which  can 
be  construed  as  amounting  to  any  statement 
or  declaration  by  the  testator  of  an  intention 
to  give  the  land  to  his  wife.  The  plaintiff 
in  her  petition  does  not  predicate  the  alleged 
gift  upon  the  statements  made  by  the  testa- 
tor in  his  will.  If  so,  she  would  have  taken 
under  the  will  and  not  under  the  alleged 
gift  made  in  the  testator's  lifetime.  The 
expressions  of  the  testator  in  the  will,  relied 
upon  by  the  plaintiff,  make  no  reference  to 
the  specific  land  in  controversy,  but,  at  best, 
under  the  most  favorable  construction  which 
can  be  given  to  them  in  support  of  the  plain- 
tiff's contention,  amount  only  to  an  assump- 
tion by  the  testator  that  he  had,  before  mak- 
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ing  his  will,  given  to  the  plaintifT  some  prop- 
erty, and  whether  or  not  it  is  real  estate  Is 
ambiguous  and  uncertain.  The  provisions 
of  the  will,  therefore,  are  not  sufficient  to 
establish  the  plaintiff's  contention  that  thf» 
alleged  gift  does  not  rest  entirely  in  parol. 

Whether  or  not  the  petition  fails  to  set 
out  a  cause  of  action  against  the  executor. 
H.  E.  Choate,  who  succeeded  John  R.  White 
as  executor,  upon  the  ground  that  H.  E. 
Choate  did  not  participate  in  the  alleged 
wrongful  act,  it  is  unnecessary  to  decide. 

[2]  2.  This  proceeding  is  a  suit  at  law, 
based  upon  the  alleged  existence  of  a  gift 
arising  outside  of  and  independently  of  the 
testator's  will.  It  is  not  a  proceeding  which 
in  any  way  calls  for  any  decree  of  the  court 
or  any  judgment  adjudicating  the  rights 
arising  to  any  one  under  the  testator's  will. 
It  is  therefore  not  a  case  involving  '*the 
validity  of  or  the  construction  of"  a  will,  or, 
under  the  authority  of  the  decision  in  Lowe 
V.  Mann,  74  Ga.  387,  approved  in  Elkins  v. 
Merritt,  146  Ga.  647,  92  S.  E.  51,  is  it  a  case 
"respecting  titles  to  land,"  reviewable  only 
by  the  Supreme  Court  under  the  amendment 
to  the  Constitution  fixing  the  jurisdiction  of 
the  Supreme  Court  and  the  Court  of  Ap- 
peals, adopted  in  1916  (Park's  Code  Supp. 
1917,  S  6502,  p.  742).  The  .Court  of  Appeals 
therefore  has  jurisdiction  to  review  the  judg- 
ment of  the  superior  court  of  Clarke  county 
sustaining  the  defendant's  *demurrer  and  dis- 
missing the  petition  in  this  case.  The  motion 
of  the  defendant  in  error  to  transfer  the 
casp  to  the  Supreme  Court  must  therefore  be 
denied. 

Judgment  affirmed. 

JENKINS,  P.  J.,  concurs. 

HILL,  J.,  absent  on  account  of  illness. 


(28  Ga.  App.  235) 

BENNETT  V.  STATE.      (No.    13086.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  16,  1922.) 

(Syilahus  hy   the  Court,) 

I.  Burglary  ^=s»23,  28(7)— Laro»ny  ^=>32« 
5),  40(10)— Ownership  may  be  iald  in  agent 
or  bailee,  without  alleging  that  he  so  holds; 
no  variance  between  Indictment  alleging  own- 
ership and  proof  showing  holding  as  agent 
or  bailee. 

In  an  indictment  for  larceny  or  for  burglary 
the  ownership  of  personal  property  may  be  laid 
in  the  person  having  actual  lawful  possession 
of  the  property,  although  be  may  be  holding  it 
merely  as  the  agent  or  bailee  of  another;  and  it 
18  not  necessary  to  set  forth  in  the  indictment 
the  fact  that  the  person  in  whom  the  ownership 
is  laid  is  holding  the  property  merely  as  the 
agent  or  bailee  of  the  real  owner  thereof. 
And  where  in  such  an  indictment  the  owner- 
ship of  personal  property  is  laid  in  a  named 


person  who  is  stated  to  have  been  in  actual 
lawful  possession  of  the  property  wlien  stolen. 
but  there  is  no  allegation  that  he  was  holding 
it  as  the  agent  or  bailee  of  another,  and  where 
the  proof  shows  that  he  was  in  such  posses- 
sion when  the  property  was  stblen,  but  that  he 
was  holding  it  merely  as  the  agent  or  bailee 
of  another,  there  is  no  variance  between  the 
allegations  of  the  indictment  and  the  proof. 
Wimbish  v.  State,  89  Ga.  294,  15  S.  B.  325; 
Bradley  y.  State,  2  6a.  App.  622,  58  S.  E. 
1064.  Under  this  ruling  and  the  facts  of  the 
instant  case,  there  is  no  merit  in  the  amend- 
ment to  the  motion  for  a  new  triaL 

2.  Verdict  authorized  and  approved. 

The  verdict  was  authorized  by  the  evidence* 
and  has  been  approved  by  the  trial  judge. 

Error  from  Superior  Ck)urt,  Forsyth  Coun- 
ty ;  D.  W.  Blair,  Judge. 

B.  B.  Bennett  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

J.  V.  Poole,  of  Atlanta,  for  plaintiff  in 
error. 

.7 no.  8.  Wood,  Sol.  Gen.,  of  Canton,  and 
Lindley  W.  Camp,  of  Marietta,  for  the  State. 

BROYLES,  O.  J.    Judgment  affirmed. 

I/UKB  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  27SI 

PATE  et  al.  v.  KISTER.     (No.  12266.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  4,  1922.) 

(Syllabus  hp  the  Court,) 

1.  Appeal  and  error  ^=>644(2)— Exeeptlons, 
bill  of  ^=»57— No  Jurisdiction  unless  bill  of 
exceptions  filed  within  15  days  after  certifica- 
tion; failure  to  file  In  time  cannot  be  waived. 

"This  court  has  no  jurisdiction  of  a  case, 
civil  or  criminal,  unless  the  bill  of  exceptions 
is  filed  in  the  office  of  the  clerk  of  the  superior 
court  within  15  days  after  its  certification  by 
the  trial  judge.  Civil  Code  1910,  §  6167.  A 
delinquency  in  this  respect,  being  jurisdictional, 
cannot  be  waived."  Johnson  y.  City  of  Atlan- 
ta, 9  Ga.  App.  302,  70  S.  B.  1120. 

2.  Appeal  and  error  (@=»637— Writ  dismissed 
when  bill  of  exceptions  not  filed  in  tlme^ 

It  appearing  from  the  record  in  the  instant 
case  that  the  bill  of  exceptions  was  filed  in  the 
ofilce  of  the  derk  of  the  superior  court  more 
than  15  days  after  its  certification  by  the  trial 
judge,  this  court  is  without  jurisdiction  and  the 
writ  of  error  must  be  dismissed. 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;  E.  D.  Graham,  Judge. 

Action  between  R.  O.  Pate  and  others  and 
H.  M.  Kister.  Judgment  for  the  latter,  and 
the  former  bring  error.  Writ  of  error  dis- 
missed. 
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Marlon  Turner,  of  HawkinsvlUe,  for  plain- 
tiffs In  error. 

H.  E.  Coates,  of  HawkinsvlUe,  and  Napier 
&  Maynard  and  G.  M.  Nottingham,  all  of 
Macon,  for  defendant  in  error. 

STEPHENS,  J.    Writ  of  error  dismissed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Ga.  App.  234) 

CITY   OF  OCILLA  v.   LUKE.     (No.   12962.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  18,  1922.) 

f Syllabus  hy  tke  Court,) 

f.  Trfar^s>295( I)— Alleged  errors  in  charge 
to  be  consfdered  In  light  of  facts  and  entire 
charge. 

The  alleged  errors  of  commlsnion  and  omis- 
sion  ID  the  charge  of  the  court,  when  consider- 
ed in  connection  with  the  entire  charge  and  the 
facts  of  the  case,  do  not  require  a  reversal  ol 
the  judgment  below. 

2.  Negligence  (@=9 1 01— Contributory  negligence 
merely  diminishes  damages. 

The  common-law  ruJe  that  contributory 
negligence  by  a  plaintiff  prevents  a  recovery 
has  been  changed  in  this  state  by  the  Code. 
Civil  Code  1910,  U  2781,  4428.  The  rule  of 
force  in  this  state  is  that  where  there  is  neg- 
ligence by  both  parties  which  is  concurrent  and 
contributes  to  the  injury  sued  for,  a  recovery 
by  the  plaintiff  is  not  barred,  but  his  damages 
shall  be  diminished  by  an  amount  proportioned 
to  the  amount  of  the  fault  attributable  to  him, 
provided  that  'the  plaintiff's  fault  is  less  than 
the  defendant's  and  that  the  plaintiff,  by  the 
exercise  of  ordinary  care,  could  not  have  avoid- 
ed the  consequences  of  the  defendant's  negli- 
gence. Alabama  G.  S.  Ry.  Co.  v.  Coggins,  88 
Fed.  455(3),  32  C.  C.  A.  1;  Louisville  &  Nash- 
ville R.  Co.  V.  Stafford,  146  Ga.  206,  91  S.  B. 
29;  Central  Railroad,  etc.,  Co.  v.  Newman,  94 
Ga.  560,  21  S.  B.  219;  Jones  v.  Tanner,  28  Ga. 
App.  140,  105  S.  B.  705:  Central  of  Georgia 
Railway  Co.  v.  Larsen,  19  Ga.  App.  413,  417, 
91  S.  B.  517;  RoUestone  v.  Cassirer,  3  Ga. 
App.  161  (3-b),  59  S.  B.  442. 

3.  Appeal  and  error  ^=>I00S(2)  —  Mnnioipal 
corporations  ^=»82l  (22)— Questions  of  con- 
tributory and  comparative  negligence  held  for 
the  jury  in  action  by  automobile  driver  for 
collision  with  obstnictioni;  approved  verdict 
supported  by  evidence  not  disturbed. 

This  was  a  case  where  the  owner  of  an 
automobile,  while  driving  it  at  night,  ran  it 
against  an  obstruction  in  one  of  the  public 
streets  of  the  city  of  Ocilla,  and  brought  suit 
against  the  city  for  alleged  damage  to  the  au- 
tomobile. Upon  the  trial  there  was  some  evi- 
dence which  authorized  the  jury  to  find  that 
the  city  was  negligent  in  allowing  the  obstruc- 
tion to  remain  in  the  street  for  one  or  two 
weelcs.  The  evidence  further  showed  that  the 
plaintiff  was  negligent  per  se  in  failing  to  have 
upon  his  automobile,  while  it  was  being  operat- 
ed  at   night,   the   lights  required   by  law.     It 


was,  however,  a  question  for  the  Jury  to  de- 
termine whether  tfiis  negligence  of  the  plain- 
tiff was  the  sole  cause  of  the  injury,  or  wheth- 
er it  was  merely  contributory  thereto.  It  was 
also  for  the  jury  to  say  whether  the  negligence 
of  both  parties  was  concurrent  and  contributed 
to  the  injury,  and  whether  the  fault  of  the 
plaintiff  was  less  than  the  fault  of  the  de- 
fendant, and  whether  the  plaintiff,  by  the 
exercise  of  ordinary  care,  could  have  avoided 
the  consequences  of  the  defendant's  negligence. 
The  finding  of  the  jury  upon  these  questions 
was  not  unsupported  by  any  evidence,  and,  the 
verdict  having  been  approved  by  the  trial 
judge  and  no  error  of  law  appearing,  this  court 
is  without  authority  to  interfere. 

Error  from  Superior  Court,  Irwin  Coimty ; 
R.  Eve,  Judge. 

Acti(m  by  J.  C.  Luke  against  the  City  of 
Ocilla.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

H.  B.  Oxford  and  Quincey  &  Rice,  all  of 
Ocilla,  for  plaintiff  In  error. 

Philip  Newborn,  of  Ocilla,  for  defendant 
In  error. 

BROYLES,  0.  J.    Judgment  affirmed 

BLOODWORTH,  J.,  concurs. 
LUKE,  J.,  disqualified. 

(28  Ga.  App.  257) 
EASTERLINQ  V.  ADAMSON  et  al. 

ADAMSON  et  at.  v.  EASTERLINQ. 

(Nos.    i2393»    12424.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  28, 1922.) 

(8yllahu9  hy  the  Oouri.) 

1.  Exeootion  ^=:>348— Transfer  to  one  defend- 
ant withont  entry  of  payment  discharges  ex- 
ecution and  prevents  enforcement  for  contri- 
bution. 

Where  an  execution  issues  against  two  de- 
fendants, and  is  afterwards  by  the  plaintiff  in  fi. 
fa.  transferred  to  one  of  the  defendants  *'for 
value  received,"  and  the  transfer  is  indorsed 
upon  the  execution,  and  there  is  no  entry  upon 
the  execution  of  any  amount  paid  thereon  by 
such  defendant,  such  action  amounts  to  a  set- 
tlement of  the  execution,  and  such  defendant 
taking  the  transfer  of  the  execution  cannot,  un- 
der the  Civil  Code  (1910)  S  5971,  enforce  the 
execution  against  the  other  defendant  to  com- 
pel a  contribution.  War  then  v.  Melton,  132  Ga. 
113  (3),  83  S.  B.  832,  131  Am.  St.  Rep.  184. 

2.  Partnership  ^s>220(</2)— Partner  held  not 
entitled  to  rights  In  execution  against  flrm 
withont  oom plying  witti  statute. 

Assuming  that  the  defendants  in  execution 
were  partners,  and  that  the  execution  was 
against  the  partnership,  such  person  who  paid 
up  the  execution  and  took  the  transfer  was  nev- 
ertheless, being  a  member  of  the  partnership,  a 
party  defendant  to  the  execution,  and,  as  a  con- 
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dition  precedent  to  acquiring  any  rights  under 
the  execution  which  he  could  enforce  against 
a  codefendant,  he  would  still  have  to  comply 
with  the  provisions  of  the  Civil  Code  (1910) 
§  5971. 

3.  Affldavit  of  illegaiity  held  to  state  good  de- 
fense. 

In  a  proceeding  hy  one  claiming  under  the 
transferee  of  the  execution,  to  enforce  the 
same  against  the  other  defendant,  an  aflSdavit  of 
illegality  filed  by  the  latter,  setting  out  the 
above  facts  and  alleging  that  the  execution  had 
been  settled  and  extinguished,  contained  a  good 
defense.  A  verdict  and  judgment  sustaining  the 
affidavit  of  illegality  was  demanded  as  a  mat- 
ter of  law,  and  the  court  did  not  err  in  over- 
ruling the  motion  for  a  new  trial,  filed  by  the 
transferee. 

Error  from  Superior  Court,  Tattnall 
County. 

Proceedings  on  an  affidavit  of  illegality 
filed  by  J.  P.  Adamson  and  others  to  an  ex- 
ecution In  favor  of  L.  R.  Easterling.  Judg- 
ment sustaining  the  affidavit,  and  Easterling 
brings  error,  and  the  defendants  in  error 
bring  a  cross-bill  of  exceptions.  Judgment 
affirmed,  and  cross-bill  dismissed. 

Hines,  Hardwlck  &  Jordan,  of  Atlanta, 
and  A.  S.  Way,  of  Reidsville,  for  plaintiff  in 
error. 

W.  T.  Burkhalter  and  S.  B.  McCall,  both 
of  Reidsville,  for  defendants  in  error. 

STEPHENS,  J.  Judgment  affirmed  on  the 
main  bill  of  exceptions;  cross-bill  of  excep- 
tions dismissed. 

JENKINS,  P.  J.,  and  HILL.  J.,  concur. 


(l;8  Ga.  App.  229) 

SEGUI  V.  STATE.     (No.  13172.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  14,  1022.) 

(Syllabus  hy  the  Court.) 

1.  Criminal  law  <@=s>  1036 (I)— Contention  as  to 
unlawfni  search  cannot  be  first  raised  In 
brief. 

There  is  no  merit  in  the  contention  of 
plaintiff  in  error  that  her  possession  of  whisky, 
for  which  she  was  convicted,  was  ascertained 
by  an  unlawful  search  of  the  officers.  The  rec- 
ord shows  that  the  defendant  went  through  the 
trial  of  the  case  without  raising  this  question, 
and  it  is  raised  in  the  brief  of  her  counsel  in 
this  court  for  the  first  time.  Moreover,  there 
is  nothing  in  the  record  that  shows  that  the 
officers  did  not  have  authority  to  search  the 
premises. 

2.  Criminal  law  (@=»l  160— Verdict  snpported  by 
evidence  and  approved  not  disturbed. 

The  motion  for  a  new  trial  contains  the 
general  grounds  only;  no  error  of  law  appears; 
there  is  evidence  to  support  the  verdict,  which 


has  the  approval  of  the  trial  Jydge;  and  tbis 
court  will  not  interfere. 

Error  from  City  Court  of  Brunswick;  E. 
C.  Butts,  Judge. 

Carrie  Segul  was  convicted  of  possessing 
whisky,  and  she  brings  error.    Affirmed. 

R.  W.  Durden  and  Frank  H.  Harris,  t>oth 
of  Brunswick,  for  plaintiff  in  error. 

P.  M.  Scarlett,  Jr.,  Sol.,  of  Brunswick,  fbr 
the  State. 

BLOODWORTH,   J.     Judgment  affirmed. 

BROYIiES,  O.  J.,  and  LUKE,  J.,  concur. 

(28  Oa.  App.  244> 
BYRD  V.  STATE.     (No.  13187.) 

(Court  of  Appeals  of  Georgia,  Division  No.  !• 

Feb.  16,  1922.) 

(8yllahu9  hy  the  Court.) 

1.  Criminal  law  ^=»92l,  1064(4)— Admissfoa  of 
evidenoo  not  grounil  for  new  trial,  ualess  ovi- 
dence  objected  to;  motion  for  now  trial  mnst 
state  orotind  of  objection,  and  that  It  was 
made  at  the  time. 

"AH  eridence  is  admitted  as  of  course,  un- 
less a  valid  ground  of  objection  is  inferposed, 
the  burden  being  on  the  objecting  party  to  state 
at  the  time  some  specific  reason  why  it  should 
not  be  admitted.  A  failure  to  make  such  objec- 
tion will  be  treated  as  a  waiver,  and  prevent 
the  court,  on  a  motion  for  a  new  trial,  from 
inquiring  as  to  the  competency  of  the  evidence." 
Andrews  v.  State,  118  Ga.  1,  43  S.  E.  852. 
"It  is  a  well-established  rule  of  practice  that 
a  ground  of  a  motion  for  a  new  trial  based  upon 
the  admission  of  evidence  should  state  the  db- 
jection  made  to  the'  evidence,  and  that  such 
objection  was  urged  at  the  time  the  objection 
was  made;  otherwise  no  question  is  raised  for 
determination."  City  of  Rome  v.  McWiUiams, 
145  Ga.  191(2),  88  S.  E.  931,  and  cases  cited. 
See,  also,  Atlantic  Coast  Line  R.  Co.  v.  Stov- 
all-Pace  Co.,  24  Ga.  App.  248(3),  249(8),  100 
S.  E.  657,  and  cases  cited.  Under  these  rulings 
no  question  for  determination  by  this  court  is 
raised  by  the  first  and  second  grounds  of  the 
amendment  to  the  motion  for  a  new  trial. 

2.  Criminai  law  ^=»825 (3)— Charge  as  to  de- 
fendant's contention  held  sufficient  In  absenoe 
of  request  for  more  speolfio  Instmction. 

Ground  3  of  the  amendment  to  the  motion 
for  a  new  trial  is  as  follows:  "Because  the 
court  erred  in  failing  to  charge  fully  the  con- 
tention of  the  defendant,  in  that  he  only  charged 
on  this  question  the  following:  The  defendant 
contends  that  he  is  not  guilty,  and  denies  each 
and  every  allegation  made  in  this  indictment, 
and  says  that  he  is  not  guilty  of  the  crime 
charged  against  him.'  '*  In  addition  to  the 
above  the  judge  told  the  jury  that  the  defend- 
ant had  "entered  his  plea  of  not  guilty,  and 
this  makes  the  issue  that  you  are  called  upon 
to  try."  There  is  no  merit  in  this  ground  of 
the  motion.  In  Parks  v.  State,  24  Ga.  App. 
243(1),  100  S.  E.  724,  it  was  held:    "While 
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it  is  the  duty  of  a  judge  in  the  trial  of  a  crim- 
inal  case  to  state  the  contentions  of  both  the 
state  and  the  defendant,  still,  in  the  absence 
of  a  request  for  more  definite  instructions,  a 
Btatement  by  the  court  that  the  grand  jury  has 
returned  an  indictment  against  the  defendant, 
charging  him  with  the  offense  of  murder,  and 
that  to  this  the  defendant  has  filed  a  plea  of  not 
guilty,  which  makes  the  issue  for  them  to  try, 
sufficiently  presents  the  issue.'*  See  Faison  y. 
State,  13  Ga.  App.  180,  79  S.  B.  39. 

3.  Criminal  law  ^=»\  159(5)— Effect  of  explana- 
tion of  possession  of  stolen  property  is  for 
the  Jury,  and  not  for  the  appellate  court. 

**Whether  an  explanation  which  the  accused 
makes  of  his  possession  of  property  recently 
stolen  is  consistent  with  his  innocence  is  ex- 
clusively a  question  ♦  •  ♦  for  determina- 
tion by  the  jury,  and  this  court  has  no  right  to 
Interfere  with  that  determination,  unless  it  is 
wholly  unsupported  by  the  eyidence»  or  by  any 
reasonable  theory  dedudble  therefrom.  Under 
the  facts  of  the  present  case,  the  jury  were 
fully  authorized  to  disregard  the  explanation  of 
his  possession  made  by  the  accused  in  his  state- 
ment." Jordan  y.  State,  9  Ga.  App.  578(3), 
71  S.  B.  875. 

4.  Criminal  law  ^=:»935(f)— New  trial  properly 
denied  when  evidence  ample. 

There  was  ample  eyidence  to  support  the 
yerdict,  and  the  judge  did  not  err  in  oyerruling 
the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Bacon  Oounty ; 
J.  I.  Summerall,  Judge. 

Qyle  Byrd  was  conylcted  of  an  offense,  and 
be  brings  error.    Affirmed. 

H.  L.  Causey,  of  Alma,  for  pialntiil  in  er- 
ror. 

A.  B.  Spence,  Sol.  (Jen.,  of  Waycross,  for 
the  State. 

BLOODWORTH,  J.     Judgment  affirmed. 

BROYLES,  a  J.,  and  LUKE,  J.,  concur. 


(2H  Ga.  App.  280) 

SLATER  V.  SAVANNAH  SUGAR  REFINING 
CORPORATION.     (No.   12558.) 

(0>urt  of  Appeals  of  Georgia,  Diyision  No.  2. 

March  4,  1022.) 

(ByUabiis  hy  the  Court.) 

I.  Contracts  ^=9 1 53  —  Provisions  given  oon- 
structlott  that  will  uphold,  rather  than  ren- 
der Instrument  invalid. 

Where  parties  have  attempted  to  execute 
a  contract  in  writing,  all  the  provisions  of  the 
instrument  wiU,  so  far  as  permissible  and  con- 
sistent with  their  meaning  when  reasonably 
interpreted,  be  given  a  construction  that  will 
uphold  the  instrument  as  a  valid  contract,  rath- 
er than  a  construction  which  will  render  the 
instrument  invalid. 


2.  Contracts  ^=»I0(4),  153— Subsidiary  provi- 
sions not  given  cpnstruotlon  nullifying  obil* 
gatlon  of  either  party  unless  imperatively 
demanded;  contract  held  to  Imply  obligation 
of  one  pairty  to  sell,  and  other  to  buy;  mu- 
tuality of  oontraot  of  sale  not  destroyed  by 
options  contained  therein. 

Where  an  instrument  in  writing,  purporting 
to  be  a  bilateral  contract,  contains  mutual 
promises,  which  without  more,  and  when  tak- 
en independently  of  certain  subsidiary  provi- 
sions in  the  instrument,  would  render  the  in- 
strument valid  as  a  contract,  such  subsidiary 
provisions  will  not,  unless  their  terms  impera- 
tively demand  it,  be  given  a  construction  that 
will  nullify  and  completely  destroy  the  entire 
obligations  of  either  party  under  the  instru- 
ment, and  thus  render  the  instrument  laclcing  in 
mutuality  and  void. 

(Addittonal  Syllabus  hy  Editorial  Btaff.) 

3.  Pleading  ^=»32— Plaintiff  may  allege  mean- 
ing attached  to  ambiguous  phrase  by  parties. 

In  an  action  on  a  written  contract,  plain- 
tiff may  allege  any  meaning  attached  by  the 
parties  to  any  ambiguous  phrase  contained  in 
the  instmment. 

Error  from  Superior  CJourt,  Chatham  Ooun- 
ty;  P.  W.  Meldrim,  Judge. 

Action  by  tbe  Savannah  Sugar  Refining 
Oorporation  against  J.  G.  Slater.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Travis  &  Trayls,  of  Savannah,  for  plain- 
tiff in  error. 

Hitch,  Denmark  &  Loyett,  of  Savannah, 
for  defendant  in  error. 

STEPHENS,  J.  [1.1]  The  Savannah  Stig- 
ar  Refining  Ck)rporation  brought  suit  against 
J.  C.  Slater  to  recover  damages  of  the  de- 
fendant f0r  an  alleged  violation  by  him  of 
the  following  alleged  contract: 

"Contract  No.  319.  Savannah,  Ga.,  July  10th, 
1920.  Sold  by  Savannah  Sugsr  Refining  Cor- 
poration, of  Savannah,  Ga.  Sold  to  J.  C.  Sla- 
ter, Savannah,  Ga.,  100  barrels  standard  fine 
granulated  sugar.  On  the  basis  of  twenty-two 
one-half  (22%)  cents  per  pound,  f.  o.  b.  Sa- 
vannah Sugar  Refinery,  Port  Wentworth,  Geor- 
gia, for  fine  granulated.  Shipment  at  sellers' 
option  between  Oct.  15th  and  Nov.  SOtih. 
Terms:  Cash  before  delivery  less  2%,  or  cash 
in  seven  days  less  2%.  Terms  and  withdraw- 
als subject  to  the  approval  of  the  sellers'  Cred- 
it Department.  Payment  of  invoice  in  New 
York  Exchange  or  funds  at  par  in  Savannah, 
Jacksoi^ville  or  Atlanta.  Sellers  to  furnish 
sugars  packed  in  barrels  or  bags.  Sellers  will 
furnish  2,  5,  10,  and  25  pounds  bags  at  the  rul- 
ing differential  above  fine  granulated  basis,  if 
desired  by  the  trade,  provided  these  packages 
are  obtainable,  but  do  not  guarantee  to  furnish 
such  packages.  Shipping  instructions  and  as- 
sortment to  be  furnished  when  requested  by 
seller.  Sellers  will  not  be  responsible  under 
this  contract  if  shipment  is  prevented  or  delay- 
ed by  war  conditions,  strikes,  labor  difiiculties, 
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accidents,  embargoes,  regulations  or  restric- 
tions imposed  by  any  government  or  govern- 
mental agencies,  fire  or  other  cause  beyond 
the  sellers'  control,  or  if  the  supply  of  raw 
material  of  the  refinery  manufacturing  the  sug- 
ar described  in  this  agreement  shall  be  in- 
terrupted by  any  such  cause.  Option  of  rout- 
ing is  reserved  by  the  sellers.  Delivery  will 
be  considered  complete  on  receipt  of  goods 
by  the  carrier.  This  purchase  to  be  invoiced 
and  paid  for  at  contract  price.  No  allowances 
whatever  for  declines  in  market.  If  shipment 
is  made  freight  prepaid,  the  ruling  prepaid 
freight  basis  to  destination  in  effect  on  date  of 
shipment  will  govern.  All  additional  import 
duties,  excise  or  other  taxes  hereafter  levied 
on  the  raw  or  refined  sugar  necessary  to  fill 
this  contract  at  buyer's  expense  in  addition  to 
price  specified.  Kindly  sign  and  return  one 
copy  confirming  purchase.  Lamborn  &  Com- 
pany, Savannah,'  Ga.,  Brokers.  This  contract 
is  accepted.  [Sellerl  Savannah  Sugar  Refin- 
ing Corp.,  Savannah,  Ga.,  by  W.  Gather.  This 
contract  is  accepted.  [Buyer]  J.  C.  Slater. 
John  F.  Slater." 


The  defendant  demurred  to  the  plaintifTs' 
petition,  one  of  the  grounds  of  demurrer  be- 
ing that  the  alleged  contract  sued  upon  was 
"unllaterar*  (using  that  word  In  the  sense 
in  which  it  is  used  by  the  legal  profession  in 
Georgia,  to  mean  that  the  alleged  contract 
lacked  mutuality),  and  that  for  this  reason 
no  contract  between  the  parties  was  created. 
The  trial  judge  overruled  the  demurrer,  and 
the  defendant  excepts. 

The  defendant  contends  that  the  alleged 
contract  was  void  for  lack  of  mutuality,  in 
that  the  pIainti£F,  the  Savannah  Sugar  Re- 
fining Corporation,  was  not  bound  to  per- 
form. Tlie  instrument  sued  on  is  an  attempt- 
ed agreement  between  two  parties  who  will 
be  designated  herein  as  the  seller  and  the 
purchaser.  It  stipulates  that  "itX)  barrels 
standard  fine  granulated  sugar"  are  ''sold" 
by  the  seller  to  the  purchaser,  and  that  ''this 
contract  is  accepted"  by  both  parties.  Such 
an  acceptance  by  the  parties  amounts  to  an 
agreement  to  the  terms  of  the  instrument. 
Where  goods  are  "sold,"  and  such  sale  is 
agreed  to  by  both  parties,  there  necessarily 
arises  by  implication  at  least  an  agreement 
by  one  of  the  parties  to  sell  and  an  agree- 
ment by  the  other  to  buy.  So  far  this  in- 
strument on  its  face  constitutes  a  valid  bi- 
lateral contract  between  the  subscribing  par- 
ties, by  the  terms  of  which  each  party  is  ob- 
ligated to  perform  his  respective  promise, 
the  one  to  sell  and  the  other  to  buy.  Such 
a  contract,  without  more.  Is,  of  course,  a 
valid  and  enforceable  obligation.  It  might, 
however,  in  addition  to  the  promise  by  one 
party  to  sell  and  the  other  party  to  buy,  con- 
tain other  terms  and  stipulations  which 
might  nullify  and  render  ineffective  either 
the  promise  of  one  party  to  sell  or  the  prom- 
ise of  the  other  to  buy.  Should  this  be  the 
case,  and,  from  the  construction  of  the  in- 


strument as  a  whole,  should  it  appear  that 
either  the  seller  or  the  buyer  was  relieved 
of  his  obligation,  then  the  instrument  would 
be  void  for  lack  of  mutuality,  and  unen- 
forceable. From  an  examination  of  the  other 
provisions  of  the  alleged  contract,  we  are 
of  the  opinion  that  such  provisions,  when 
properly  construed  in  connection  with  each 
other  and  In  connection  with  the  general  olv 
ligatlon  by  one  of  the  parties  to  sell  and  the 
other  party  to  buy  a  stipulated  commodity, 
do  not  nullify  the  obligation  of  one  party  to 
sell  or  the  other  to  buy. 

The  right  of  the  seller  to  ship  at  Its  option 
between  October  15th  and  November  30th. 
as  provided  In  the  alleged  contract,  certainly 
does  not  destroy  the  promise  to  sell.  The 
seller  is  still  under  the  obligation  to  per- 
form this  promise,  but  may,  in  performlnj? 
it,  make  shipments  of  the  commodity  at  any 
time  between  the  dates  mentioned.  The  sell- 
er has  an  option  as  to  the  method  of  packing, 
but  in  exercising  this  option  is  still  under  an 
obligation  to  deliver  the  entire  commodity. 
The  price  is  fixed  in  the  instrument,  but 
there  are  alternative  provisions  as  to  pay- 
ment The  payments  are  to  be  either  "cash 
before  delivery  less  2%,  or  cash  in  7  days 
less  2%"  Whether  this  option  as  to  pay- 
ment either  before  or  after  delivery  is  given 
to  the  seller  or  to  the  buyer,  the  obligation 
of  neither  the  seller  nor  the  buyer  to  perform 
the  general  obligation  to  sell  or  to  buy  is 
affected. 

The  "terms  and  withdrawals  [are]  sub- 
ject to  the  approval  of  the  sellers'  credit 
department"  This  provision  must  of  course 
be  construed  in  harmony  with  the  seller's 
main  obligation  to  sell,  and  will  not  be  con- 
strued as  nullifying  that  obligation,  unless 
its  clear  and  unambiguous  terms  so  demand. 
The  word  "terms,"  in  the  last-quoted  clause, 
must  be  construed  In  harmony  with  the  im- 
mediately preceding  clause  relating  to  terms, 
namely,  "terms:  Cash  before  delivery," 
etc.  While  the  "terms"  are  subject  to  the 
seller's  credit  department,  the  credit  depart- 
ment must,  when  exercising  its  right  to  ar- 
range terms,  be  governed  by  the  other  pro- 
visions in  the  instrument  relating  to  and 
affecting  the  arrangement  of  terms,  such 
as  the  provision  quoted  providing  for  cash 
payments  before  delivery  or  in  7  days  after- 
wards. Also,  while  the  "withdrawals"  are 
subject  to  the  seller's  credit  department, 
the  seller's  right  in  this  respect  must  be  ex- 
ercised with  due  regard  to  the  other  provi- 
sions of  the  contract,  including  the  general 
provision  whereby  the  seller  is  obligated  to 
sell.  The  seller,  being  under  an  obligation 
to  make  shipment  of  the  entire  commodity, 
although  the  shipment  is  optional  between 
certain  dates,  could  not  absolutely  refuse 
to  make  shipments  or  deliveries  to  the  pur- 
chaser and  at  the  same  time  conform  to  the 
obligation  to  sell.    While  the  "withdrawals 
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[are]  subject  to  the  approval  of  the  sellers' 
credit  department,"  the  seller  Is  bound  to 
allow  the  purchaser  at  some  time  to  "with- 
draw" the  entire  quantity  *'sold."  Whatever 
ambiguity  or  doubt  may,  if  any,  attach  to 
the  use  of  the  word  "withdrawals,"  as  used 
In  this  clause  of  the  contract,  the  plaintifT 
had,  by  way  of  amendment  to  his  petition, 
alleged  that  the  proper  construction  to  be 
placed  upon  this  clause  Is  In  accordance  with 
that  outlined  above  in  this  opinion. 

[3]  The  plaintiff,  of  course,  could  allege 
any  meaning  attached  by  the  parties  to  any 
ambiguous  phrase  contained  in  the  instru- 
mentl 

Is  the  seller's  obligation  to  sell  nullified 
or  destroyed  by  the  clause  of  the  instrument 
which  relieves  the  seller  from  responsibility 
under  it  if  shipment  is  prevented  by  war  con- 
ditions, strikes,  labor  difficulties,  etc.,  or  any 
cause  beyond  the  seller's  control?  These 
are  all  contingencies  beyond  the  control  of 
the  seller.  Neither  do  these  provisions,  when 
taken  alone  or  in  connection  with  the  other 
provisions  of  the  instrument  give  to  the  sell- 
er any  right,  by  the  seller's  own  volition  or 
act,  to  refuse  to  perform  its  obligations  un- 
der the  Instrument.  It  is  well  settled  that 
a  subsls^ting  obligation  resting  upon  one  of 
the  parties  to  a  contract  may  be  relieved 
against  by  an  after-arising  contlagency  be- 
yond his  control.  A  provision  to  this  effect 
does  not  nullify  the  party's  obligation,  and 
therefore  could  not  affect  the  validity  of  the 
instrument  or  deprive  it  of  its  mutuality. 

It  is  contended  that  the  provision  reliev- 
ing the  seller  of  responsibility  under  the  in- 
strument, should  "the  supply  of  raw  mate- 
rial of  the  refinery  manufacturing  the  sugar 
described  in  this  agreement  •  *  *  be 
interrupted  by  any  suclj  causes,"  nullifies 
the  seller's  obligation  to  sell,  in  that  by  such 
provision  the  seller  may  arbitrarily  select  a 
refinery  unable  to  operate  by  reason  of 
strikes,  labor  diflaculties,  etc.  This  provi 
slon  must  be  given  a  reasonable  construction, 
and  will  not  be  construed  as  intending  to 
permit  the  seller  to  perform  a  palpably  dis- 
honest act  and  perpetrate  a  fraud  upon  the 
purchaser  by  selecting  a  refinery  crippled 
and  incapacitated  in  the  manner  described. 
Besides,  the  happening  of  any  one  of  such 
contingencies  as  respects  the  particular  re- 
finery, in  order  to  operate  to  relieve  the  sell- 
er under  this  clause  of  the  instrument,  must 
have  been  after  the  refinery  had  been  select- 
ed. Where  parties  have  attempted  to  make 
a  contract,  all  the  provisions  of  the  instru- 
ment must,  when  permissible,  be  given  a  con- 
struction consistent  with  the  general  inten- 
tion of  the  parties  to  be  bound  by  a  contrac- 
tual obligation,  and  no  provision  should, 
when  it  is  clearly  susceptible  of  a  construe 
tion  consistent  with  a  clearly  define<l  ot) 
ligation  arising  out  of  any  other  provision 
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of  the  contract,  be  given  a  construction  In- 
conslstent  with  such  clearly  defined  obliga* 
tion. 

We  therefore  conclude  that  the  allege<l 
contract  is  not  void  for  want  of  mutuality, 
but  Is  a  valid  and  binding  obligation  upon 
both  parties.-  The  petition  set  out  a  cause 
of  action,  and  was  not  subject  to  general  de- 
murrer. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  ea.  App.  28o) 
TRAUB  V.  SAVANNAH  SUGAR  REFINING 
CORPORATION.     (No.  12559.) 

( Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  4,  1922.) 

(Syllabus  by  the  Court,) 

Constraction  of  contract 

This  ease  is  controlled  by  the  decision  this 
day  rendered  in  Slater  v.  Savannah  Sugar  Re- 
fining Corp.,  28  Ga.  App.  — ,  110  S.  B.  759. 

Error  from  Superior  Court,  Chatham  Coun- 
ty;   P.  W.  Meldrim.  Judge. 

Action  by  the  Savannah  Sugar  Refining 
Corporation  against  H.  S.  Traub.  Judgment 
for  plalntlflT,  and  def^dant  brings  error. 
Affirmed. 

Saussy  ^  Saussy,  of  Savannah,  and  Wat- 
kins,  Russell  &  AsblU,  of  Atlanta,  for  plain- 
tiff In  error. 

Hitch,  Denmark  &  Lovett,  of  Savannah, 
for  defendant  in  error. 

STE)PHE2NS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Ga.  App.  211) 
MURRAY  V.  STRIBLINQ.     (No.   12830.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  14,  1922.) 

(Syllabus  by  the  Oouri,) 

Certiorari  €=»70(8)— First  graat  of  new  trial 
on  certiorari  not  disturbed,  where  verdict  not 
demanded. 

*'The  judgment  of  the  Judge  of  the  superior 
court  sustaining  the  certiorari  In  this  case 
has  the  effect  of  grauting  a  new  trial;  and, 
this  being  the  first  grant  of  a  new  trial,  and  the 
evidenoe  not  having  demanded  the  verdicft, 
under  repeated  rulings  of  the  Supreme  Court 
and  of  this  court,  the  judgment  of  the  judge  of 
the  superior  court  will  not  be  set  aside.  See 
Shirley  ▼.  Swafford,  119  6a.  43,  44,  45  S.  B. 
722,  and  cases  cited.''  Nickajack  Milling  A 
(iraiu  Co.  v.  International  Vegetable  Oil  Co., 
2G  Ga.  App.  473,  106  S.  £.  300.  See,  also, 
Hingbam  v.  Haines,  25  Qa.  App.  136(3),  102 
S.  E.  923,  and  cases  cited. 
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Error  from  Superior  Court,  Lincoln  Coun- 
ty; E.  T.  Shurley,  Judge. 

Action  between  G.  H.  Murray  and  Mrs.  A. 
G.  Stribling.  Judgment  in  favor  of  Murray, 
but  certiorari  sustained  by  the  superior 
court,  and  be  brings  error.  Affirmed. 

F.  A.  McWhorter,  of  Lincolnton,  for  plain- 
tiff in  error. 

Homer  Lcgg,  of  Lincolnton,  for  defendant 
in  error, 

BLOOD  WORTH,  J.    Judgment  affirmed. 
BROYLES,  C.  J.,  and  LUKE,  J^  concur. 


(28  Ga.  App.  278) 

THOMPSON   V.   GEORGIA    RY.   &    POWER 
CO.     (No.  12365.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  4,  1922.) 

(Syllabus  by  the  Court.) 

(.  Master  and  servant  <@=:»234( I)— Injury  while 
cranking  tractor  engine  held  not  actionable. 

This  being  a  suit  by  a  servant  against  his 
master  to  recover  for  injuries  received  by  the 
servant  as  a  result  of  his  being  '^kicked"  by 
the  cranking  lever  which  the  servant  was  turn- 
ing for  the  purpose  of  "cranking  up"  a  gaso- 
line engine  attached  to  a  motor  vehicle  known 
as  a  tractor,  which  the  servant  was  employed 
to  operate,  which  kicking  by  the  lever  it  was  id- 
leged  was  caused  by  "back-firing''  of  the  engine, 
and  which  injuries  were  alleged  to  have  been 
received  by  the  servant  as  a  result  of  the  neg- 
ligence of  the  master  in  furnishing  the  tractor 
to  the  servant  in  a  defective  condition,  and  it 
appearing  from  the  evidence  that  the  servant 
possessed  equal  means  with  the  master  of 
knowing  of  the  alleged  defect,  or  could  by  the 
exercise  of  ordinary  care  have  discovered  it, 
or  that  the  servant  in  attempting  to  '*crank  up" 
the  engine  assumed  an  ordinary  risk  of  his 
employment  and  failed  to  exercise  his  own  skill 
and  diligence  to  protect  himself,  the  award  of  a 
nonsuit  was  proper.  Civ.  Code  1910,  §f  3130, 
3131. 

2;  Master   and   servant   ^=s>217(l9)^Rl8k   of 
cranking  tractor  engine  assumed. 

Where  the  plaintiff,  who  had  six  years'  ex- 
perience in  operating  automobiles,  the  engines 
of  which  crank  upon  the  same  principle  as 
an  engine  of  a  tractor,  properly  set  the 
machinery  so  as  to  retard  the  spark,  which  ac- 
tion was  necessary  for  the  purpose  of  enabling 
him  to  crank  the  engine  in  safety,  and,  after 
having  made  repeated  efforts  to  crank  the  en- 
gine, failed  to  do  so,  he  knew,  or  ought  to  have 
known  by  the  exercise  of  ordinary  care,  that 
his  failure  to  crank  the  engine  was  due  to  some 
defect  in  the  machinery,  and  where,  with  such 
knowledge,  he  continued  in  his  efforts  to  crank 
the  engincr  he  assumed  the  risk  of  being 
"kicked,"  which  was  an  ordinary  risk  of  his 
employment 

Error  from  Superior  Court,  Coweta  Ck>un- 
ty;  C.  E.  Root,  Judge. 


Action  by  John  Thompson  against  the  Geor- 
gia Railway  &  Power  Company.  Judgment 
of  nonsuit,  and  plaintiff  brings  error.  Af- 
firmed. 

Stanford  Arnold,  of  Newnan,  for  plaintiff 
In  error. 

Colquitt  &  Conyers,  of  Atlanta,  and  W.  G. 
Post,  of  Newnan,  for  defendant  In  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Ga.  App.  2I> 

HOLDER  et  at.  v.  FARMERS'  EXCH.  BANK 
OF  STILLMORE.     (No.  12712.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  14,  1021.    Rehearing  Denied 

Feb.  28,  1922.) 

f8yllabu3  by  the  Court.) 

1.  No  error,  and  evidence  sufficient 

The  evidence  supports  the  verdict,  and  no 
error  of  law  appears. 

2.  New  trial  €=»99— >Newly  disooverad,  cvran- 
latlve,  impeaching  evidonoe,  not  likely  to 
produce  different  result,  not  saffloient. 

The  alleged  newly  discovered  evidence  in 
cumulative,  impeachinif,  and  without  probative 
value,  and  would  not  probably  produce  a  dif- 
ferent result  on  another  trial. 

(Additional  Syllabus  by  Editorial  Staff.) 

3.  Banks  and  banking  «=»55(5)— Frandulent 
entrlee  by  cashier  snfflolent  to  raise  Inferenoe 
of  gnllt  of  misapplying  funds. 

In  an  action  by  a  bank  against  its  cashier 
and  his  surety  for  a  shortage  in  his  accounts, 
fraudulent  entries  made  in  the  books  by  the 
cashier,  or  by  his  direction,  were  sufficient, 
when  unexplained,  to  raise  an  inference  of  the 
cashier's  guilt. 

Error  from  Superior  Court,  Emanuel  Coun- 
ty;  K.  N.  Hardeman,  Judge. 

Action  by  the  Farmers'  Exchange  Bank  of 
Stlllmore  against*  W.  R.  Holder  and  another. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

F.  H.  Saffold  and  Felix  C.  Williams,  botb 
of  Swalnsboro,  for  plaintiffs  in  error. 

A.  S.  Bradley  and  J.  Alex  Smith  &  Son, 
all  of  Swalnsboro,  for  defendant  in  error. 

HILL^  J.  This  was  a  suit  by  the  Farmeraf 
Exchange  Bank  of  Stlllmore  against  WUllam 
R.  Holder,  Its  cashier,  and  the  American 
Surety  Company,  on  a  bond  to  indemnify  the 
bank  against  loss  "by  any  act  or  acts  of 
fraud,  dishonesty,  forgery,  theft,  embezzle- 
ment, wrongful  abstraction,  or  misapplica- 
tion on  the  part  of  said  cashier,  directly  or 
through  connivance  with  others."  It  was  al- 
leged that  the  bank  had  sustained  a  loss  of 
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the  cashier,  and  the  verdict  was  for  the  full 
amount  of  the  claim  agrainst  both  defend- 
ants. The  case  is  here  for  review  of  the 
judgment  overruling  a  motion  for  a  new 
trial.  The  motion  was  based  upon  the  gen- 
eral statutory  grounds  and  exceptions  to  por- 
tions of  the  charge  of  the  court,  and  upon 
alleged  newly  discovered  evidence. 

[1,  3]  1.  The  defendant  cashier  did  not  de- 
ny the  shortage  in  the  funds  of  the  banlc,  but 
he  contended  that  this  shortage  was  due  to 
errors  In  booklceeplng,  and  not  to  any  actual 
loss.  Examination  of  the  bi(nk*s  books  by  a 
certified  public  accountant  showed  fraudu- 
lent entries,  made  either  by  the  defaulting 
cashier  or  by  his  direction.  These  entries 
were  claimed  to  have  been  made  by  him  for 
the  purpose  of  ccmceallng  the  true  condition 
of  the  bank,  and,  unexplained,  were  suffi- 
cient to  raise  an  inference  of  guilt  against 
the  cashier.  In  the  case  of  Jackson  y.  State, 
76  Ga.  551  aib),  it  was  held: 

"The  making  of  false  entries  in  the  books 
of  the  company,  or  false  reports  to  the  direc- 
tors to  conceal  the  conversionf  of  the  money,  is 
a  circumstance  from  which  the  jury  could  infer 
a  fraudulent  intent." 

Suffice  it  to  say  that  any  questions  as  to 
whether  a  shortage  actually  did  exist,  or 
whether  such  shortage,  if  it  existed,  was  due 
to  the  fraudulent  conduct  of  the  cashier, 
were  submitted  to  the  Jury,  and  there  is 
voluminous  evidence  to  supjwrt  the  verdict; 
and  this  being  true,  as  repeatedly  ruled  by 
this  court,  the  verdict  cannot  be  disturbed, 
unless  there  is  some  material  error  of  law. 

2.  Tlie  assignments  of  «rror  made  as  to 
certain  excerpts  from  the  charge  of  the  court 
contained  various  objections  to  statements  of 
the  issues  presented  by  the  evidence  and  of 
the  covenants  contained  in  the  bond  against 
the  surety  company.  An  examination  of 
each  one  of  these  objections  fails  to  disclose 
any  material  error,  and  the  charge,  as  an  en- 
tirety, clearly  and  correctly  presented  the  is- 
sues made  by  the  evidence. 

3.  The  surety  company  set  out  an  addition- 
al reason  why  it  should  not  ho  held  liable 
for  any  alleged  shortage.  A  provision  of 
the  bond  required  the  bank  to  give  notice 
to  the  surety  company  at  it's  home  office 
within  10  days  after  any  loss  had  been  dis- 
covered, and  this  notice  was  made  a  condi- 
tion precedent  to  recovery.  It  is  contended 
that  this  notice  was  not  given.  The  question 
whether  the  notice  was  given  or  not  was  sub- 
mitted by  the  court  to  the  Jury,  as  a  ques- 
tion of  fact,  under  a  charge  that,  if  the  no- 
tice was  not  given  as  provided  for  in  the 
bond,  the  verdict  should  be  for  the  surety 
company.  The  Jury  found  that  the  notice 
had  been  given,  and  there  was  evidence  to 
support  this  finding.  In  the  case  of  Ameri- 
can Surety  Co.  v.  Pauly,  170  U.  S.  133,  139, 


held,  in  the  construction  of  a  provision  of  a 
bond  similar  to  the  one  now  under  consider* 
ation,  that  It  was  not  required  that  this  no- 
tice should  be  given  upon  a  mere  suspicion, 
but  only  after  the  bank's  knowledge  of  such 
facts  as  would  Justify  a  charge  of  fraud  and 
dishonesty  against  the  cashier.  The  evi- 
dence In  the  present  case  shows  that  the 
cashier  informed  the  president  of  the  bank, 
some  time  before  the  shortage  was  actually 
found  but,  that  the  books  of  the  bank  were 
out  of  balance,  but  that  this  was  due  to  er« 
rors  in  bookkeeping,  and  that  he  was  work- 
ing on  the  books  and  would  straighten  them 
out  As  the  books  were  not  straightened  out, 
and  the  errors  were  not  explained,  an  expert 
accountant  was  employed  by  the  bank  to 
make  an  audit,  and  when  he  detected  the 
fact,  as  reported  by  him  to  the  president,  of 
the  existence  of  an  actual  shortage,  the  sure- 
ty ccmipany  was  on  the  same  day  notified  of 
the  discovery,  and  a  claim  made  for  the  in- 
demnity under  the  bond. 

[2]  4.  The  ground  as  to  newly  discovered 
evidence  is  without  merit.  This  alleged 
newly  discovered  evidence  relates  to  certain 
conversations  which  the  witness  had  with 
the  president  of  the  bank  in  reference  to  al- 
leged irregularities,  and  is  purely  cumulative 
in  character,  and  without  such  probative 
value  as  would  probably  produce  a  different 
result  on  another  trlaL 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 

(188  N.  C.  125) 
JENKINS  V.  PARKER.    (No.  III.) 

(Supreme  Court  of  North  Carolina.    Mardi  S, 

1&22.) 


Mortgages  ^=»f  10— Whether  mortgage  oovered 
land  claimed  by  mortgage  foreclosure  sale 
pnrobaser  held  for  Jury. 

In  action  involving  title  to  land  claimed 
by  defendant  as  mortgage  foreclosure  sale  pur- 
chaser, question  of  whether  the  land  was  cov- 
ered by  the  mortgage  held  for  the  jury. 

Appeal  from  Superior  Court,  Hertford 
County;   Calvert,  Judge. 

Action  by  Herbert  Jenkins  against  Paul 
H.  Parker.  Judgment  of  nonsuit,  and  plain- 
tifP  appeals.    Reversed. 

In  the  partition  of  the  J.  H.  Ck>nnor  land 
between  his  sons,  R.  L.  Connor  drew  lot  No. 
1,  T.  R.  Connor  lot  No.  2,  and  W.  G.  Ck)nnor 
lot  No.  3.  On  March  15,  1905,  T.  R.  Connor 
conveyed  to  R.  L.  Connor  and  W.  0.  Con- 
nor a  part  of  lot  No.  2,  and  thereafter  until 
July  24,  1912,  R.  L.  and  W.  G.  Connor  listed 
lot  No.  1,  lot  No.  3,  and  that  part  of  lot  Na 
2  purchased  from  T.  R.  Connor  Jointly  as  one 
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tract.  On  January  26,  1010,  R.  L.  Connor 
and  W.  G.  Connor  Jointly  conveyed  a  part 
of  lots  Nos.  2  and  8  to  L.  E.  Rawls.  On  Feb- 
ruary 23,  1914,  R.  Ia  and  W.  G.  Connor  join- 
ed in  another  conveyance  of  a  part  of  lot 
No.  1  to  John  L.  Rawls  in  satisfaction  of  the 
consideration  due  for  certain  land  adjoining 
lot  No.  1,  conveyed  to  R.  L.  Connor  and  W. 
G.  Connor  by  John  L.  Rawls,  which  last 
tract  of  land  is  embraced  within  the  bound- 
aries of  the  land  in  question  in  this  action. 

On  July  24,  1912,  after  the  joint  convey- 
ances and  purchase  aforesaid,  W.  G.  Con- 
nor and  wife  conveyed  to  Eula  H.  Horton  all 
of  the  right,  title,  interest,  and  estate  of  W. 
G.  Connor  in  and  to  the  land  now  sued  for. 
the  deed  for  same  bearing  full  covenants  of 
warranty  of  title,  and  within  the  description 
in  said  deed  is  included  the  aforementioned 
land  purchased  by  R.  L.  and  W.  G.  Connor 
from  John  L.  Rawls,  and  a  part  of  lot  No. 
2,  purchased  by  said  Connors,  jointly,  from 
T.  R.  Connor. 

On  the  same  day,  to  secure  the  balance  due 
on  the'  purchase,  Eula  H.  Horton  and  hus- 
band, E.  H.  Horton,  executed  their  note  in 
the  amount  of  $550,  and  conveyed  by  mort- 
gage their  right,  title,  interest  and  estate  in 
and  to  the  same  land,  with  full  covenants 
of  warranty  of  title,  to  W.  G.  Connor. 

On  March  1,  1915,  after  the  death  of  W. 
G.  Connor,  R.  L.  Connor  and  wife  conveyed 
an  one-half  undivided  interest  in  the  same 
land  to  J.  R.  Powell  and  on  the  same  day, 
conveyed  another  one-half  undivided  interest 
in  the  same  land  to  Eula  H.  Horton.  On  Feb- 
ruary 16,  1916,  said  Powell  conveyed  his  In- 
terest to  said  Horton  and  on  the  30th  day  of 
October,  1916,  said  Horton  conveyed  the 
whole  to  the  plaintiff  in  this  action. 

In  the  said  deed  from  Horton  to  the  plain- 
tiff, the  mortgage  given  by  Horton  on  said 
July  24,  1912,  is  recognized,  and  the  plaintiff, 
so  the  said  deed  recites,  is  allowed  to  with- 
hold a  part  of  the  purchase  money  on  ac- 
count of  said  outstanding  mortgage. 

On  December  2,  1918,  the  said  $550  note 
not  having  been  satisfied,  the  land  was  sold 
under  the  mortgage  given  by  Horton  to  W. 
G.  Connor  by  Green,  administrator  of  Con- 
nor, and  the  defendant  became  the  purchaser 
at  said  sale  and  received  a  deed  for  same 
and  now  claims  the  ownership  of  said  land 
under  said  deed. 

The  land  in  dispute  is  lot  1,  and  the  ques- 
tion in  the  cause  is  whether  the  mortgage 
embraced  all  of  this  lot,  so  as  to  give  defend- 
ant title  to  the  whole  of  the  lot. 

The  evidence  of  defendant's  witnesses  on 
whether  all  of  lot  No.  1  was  embraced  in  the 
mortgage,  follows: 

W.  H.  Green,  administrator  of  Walter  G. 
Connor,  testified: 


^I  do  not  know  whether  the  land  I  sold  and 
made  Parker  a  deed  for  comprises  the  land  indi- 
cated as  lot  No.  1  and  lot  No.  2,  on  the  map  of 
the  Connor  land  division.  *  •  *  I  do  not 
know  anything  about  lot  No.  1  being  R.  Ij. 
Connor's  share  of  his  father's  estate;  do  not 
know  the  shares.*' 

John  I*  Rawls  testified  that  "the  descrip- 
tion in  W.  G.  Connor's  deed  to  Horton  only 
embraces  a  part  of  lot  No.  1  on  the  county 
road,"  and,  when  asked  if  the  description  in 
the  deed  of  W.  G.  Connor  and  R.  L.  Connor  to 
L.  E.  Rawls  covered  lots  No.  1  and  No.  2  of 
the  land  division,  replied: 

**I  suppose  so.  After  we  traded,  they  claim- 
ed the  piece  they  got  from  me  as  part  of  lot 
No.  1.  The  mortgage  embraces  the  part  of  lot 
No.  1  and  lot  No.  2;  about  4  acres  of  lot  No. 
2  and  1^  acres  that  I  sold  to  R.  L.  Coniior." 

Paul  H.  Parker,  defendant,  testified,  when 
the  description  in  the  mortgage  was  read  to 
him,  that  "it  is  part  of  lot  No.  2  and  a  part 
of  lot  No.  1 — a  small  part  they  got  of  Rawls", 
that  is  the  1%  acres.  Defendant  also  testi- 
fied that  "Herbert  Jenkins  now  owns  the 
land  formerly  owned  by  L.  E.  Rawls," 

There  was  a  second  cause  of  action  set  up 
in  the  complaint,  but  this  is  not  now  before 
us  for  consideration.  At  the  close  of  all  the 
evidence,  his  honor  suggested  that  he  would 
instruct  the  Jury  to  answer  the  issue  of  title 
in  favor  of  defendant,  if  they  believed  the 
evidence.  Upon  this  intimation,  the  plain- 
tiff suffered  a  nonsuit,  and  appealed. 

Alex  Lassiter,  of  Anlander,  and  Winston 
&  Matthews,  of  Windsor,  for  appellant 

E.  R.  Tyler,  of  Roxabel,  W.  H.  S.  Burgwyn. 
of  Woodland,  and  Stanley  Winborne,  of  Mur- 
freesboro,  for  appellee. 

STACY,  J.  The  property  in  dispute  is  a 
tract  of  land,  situate  in  Hertford  county 
and  known  as  lot  No.  1  in  the  J.  H.  Connor 
division  of  lands.  The  plaintiff  offered  in 
evidence  an  unbroken  and  connected  chain 
of  title  for  the  said  property,  making  out  a 
prima  facie  case.  The  defendant  then  of- 
fered deeds  and  muniments  of  title  tending 
to  show,  as  he  alleges,  a  superior  right  or 
paramount  claim  to  the  same  property;  but 
there  is  a  conflict  in  the  evidence  as  to 
whether  the  defendant's  deeds  cover  the  locus 
in  quo.  This  was  a  matter  which  the  Jury 
alone  could  settle.  The  intimation  of  his 
honor  was  therefore  erroneous  and  prejudi- 
cial to  the  plaintiff's  cause. 

The  other  questions,  debated  before  us,  are 
not  now  presented  for  decision.  The  cause 
should  have  been  submitted  to  the  Jury. 

Reversed. 


N.a) 


(183  N.  C.  12S) 

J.  L.  THOMPSON  CO.  V.  POPE  et  al. 

(No.  108.) 

(Supreme  Court  of  North  (Carolina.    March  8 

1922.) 


Receivers  ^=»8— Appointment  of  receiver  pen- 
dente lite  reets  in  court's  discretion. 
The  appoiotmeDt  of  a  receiver  pendente  lite 
is  not  a  matter  of  strict  right,  hut  rests  in  the 
court*8  discretion,  and  will  not  be  made  unless 
it  appears  that  greater  injury  will  ensue  from 
leaving  the  property  with  its  present  possess- 
ors than  from  its  removal  into  the  receiver's 
custody,  and  in  this  regard  the  interests  of 
both  parties  will  be  considered. 
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in  tbe  record  tbat  the  restraining  order  was 
also  dissolved,  but  this  does  not  so  appear 
from  tbe  judgment. 

The  following  is  taken  from  the  statement 
of  case  on  appeal: 

"At  the  hearing  the  plaintiff  introduced  and 
relied  upon  the  amended  complaint  and  the  af- 
fidavit of  J.  L.  Thompson  Company  in  support 
of  its  motion,  and  the  defendants  in  support 
of  their  motion  to  vacate  relied  upon  the  af- 
fidavit of  Hannibal  Pope  and  additional  affi- 
davits as  to  the  value  of  the  land  described  in 
tbe  complaint,  which  valuation  was  alleged  by 
the  defendants  and  admitted  by  the  plaintiff  to 
be  approximately  $20,000." 


Api)eal  from  Superior  Court,  Harnett 
County;  Oranmer,  Judge. 

Action  by  the  J.  L.  Thompson  CJorapany 
against  Hannibal  Pope  and  others,  wherein 
plaintiff  asked  for  the  appointment  of  a  re- 
ceiver and  for  a  restraining  order.  From  an 
order  vacating  a  receivership  and  discharg- 
ing the  receiver,  but  retaining  the  restrain- 
ing order,  plaintiff  appeals.    Affirmed. 

Civil  action  for  debt  wherein  plaintiff  seeks 
to  avoid  certain  conveyances  as  having  been 
executed  In  fraud  of  the  rights  of  creditors. 
He  also  asked  for  the  appointment  of  a  re- 
ceiver and  for  a  restraining  order,  to  the  end 
that  certain  personal  property  might  be  held 
X)ending  the  determination  of  the  rights  of 
the  parties.  His  honor  named  a  temporary 
receiver  and  granted  the  plaintiff's  applica- 
tion for  an  injunction,  restraining  the  de- 
fendants from  further  disposing  of  any  of 
the  property  described  in  the  complaint  Up- 
on the  return  of  the  Initial  order,  the  receiv- 
ership was  vacated  and  the  receiver  dis- 
charged, but  the  restraining  order  was  con- 
tinued to  the  hearing.    Plaintiff  appealed. 

li.  J.  Best,  of  Dunn,  for  appellant. 
Young  &  Best,  of  Dunn,  for  appellees. 

STACY,  J.  The  plaintiff  brings  this  ac- 
tion In  the  nature  of  a  creditors'  bill  and  al- 
leges that  the  defendants  have  disposed  of 
certain  real  estate,  worth  $20,000,  with  In- 
tent to  defraud  their  creditors.  PlalntlfTs 
claim  is  for  merchandise  and  supplies  fur- 
nished, amounting  In  value  to  approximately 
$1,561.13.  The  correetness  of  this  account  Is 
denied.  At  the  Instance  of  the  plaintiff  a 
temporary  receiver  was  appointed,  and  the 
defendants  restrained  from  disposing  of  the 
crops  and  certain  personal  property.  Upon 
the  return  of  said  motion  the  receiver  was 
discharged,  and  the  restraining  order  contin- 
ued to  the  hearing.  The  plaintiff  appealed 
because  his  honor  Vacated  the  receivership 
and  ordered  the  receiver  discharged.  We  fall 
to  see  wherein  the  plaintiff's  rights  have  been 
prejudiced  by  this  action.    True,  it  is  stated 


It  would  hardly  seem  commensurate  with 
the  rights  of  the  parties  to  have  a  receiver 
appointed  to  take  charge  of  property  worth 
approximately  $20,000,  where  the  plaintiff's 
claim,  In  addition  to  being  disputed,  amounts 
to  no  more  than  $1,561.13,  unless  there  were 
other  and  additional  allegations  to  those  ap- 
pearing on  the  Instant  record. 

*^he  appointment  of  a  receiver  pendente 
lite  is  not  a  matter  of  strict  right,  but  rests 
in  the  sound  discretion  of  the  court,  and  such 
order  will  not  be  made,  unless,  from  all  tho 
circumstances,  it  appears  that  greater  injury 
will  ensue  from  leaving  the  property  with  its 
present  possessors  than  from  its  removal  into 
the  custody  of  such  officer,  and  in  this  regard 
the  interest  of  both  parties  will  be  considered, 
and  the  dangers  of  loss  or  injury  must  be  im- 
minent"   Hanna  v.  Hanna,  89  N.  C.  68. 

No    sufficient   reason    for    disturbing   the 
judgment  has  been  assigned. 
Affirmed. 

"""""■^  (183  N.  C.  99>. 

LONG  V.  WATTS,  Com'r  of  Revenue. 

(No.  253.) 

(Supreme  (Dourt  of  North  Carolina.    March  8^ 

1022.) 

1.  Judges  ^s»22(7)— Provision  that  Judges'  aal> 
arles  shall  not  be  diminished  during  oontln- 
uance  in  office  prohibits  reducing  salary  by 
means  of  Income  tax. 

Under  Const,  art  4,  S  18,  providing  that 
the  salaries  of  judges  shall  not  be  diminished 
during  their  continuance  in  office,  judges'  sal- 
aries may  not  be  reduced  by  taxation  under 
Pub.  Laws  1021,  c.  84,  relating  to  income  taxes. 

2.  Judges  ^=>22(7)— Judge  may  not  be  oompel* 
led  to  pay  income  tax  upon  his  salary. 

While  the  holdings  of  a  judge  and  his  in- 
come derived  from  other  sources  are  proper 
subjects  of  taxation,  he  cannot  be  compelled  to 
pay  an  income  tax  under  Pub.  Laws  1921,  c 
34,  upon  his  salary  in  view  of  the  prohibition 
upon  diminishing  judges'  salaries  during  the 
term  of  office  found  in  Const,  art.  4,  I  18. 

3.  Judges. ^=>22 (7)— Salaries  may  pot  be  taxed 
by  amount  of  increase  made  by  the  Legisla- 
ture. 

The  moment  the  Legislature  increased  ik 
judge's  salary   the  increase  became  as   mucl^ 


^=9For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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a  part  thereof  as  the  original  amotuit,  and  the 
whole  was  then  protected  by  Const,  art  4»  | 
18,  prohibiting  reducing  judges'  salaries  during 
terms  of  office,  and  the  Legislature  could  not 
reduce  it  by  the  amount  of  the  increase  by 
taxation. 

4.  Taxation  ^=»l04^lncome  statote  held  not 
Intended  to  apply  to  Judges'  salaries. 

The  Legislature,  by  Pub.  Laws  1921,  c 
34,  did  not  intend  to  levy  a  tax  upon  the  sala- 
ries of  judges  which  cannot  be  diminished  dur- 
ing their  continuance  in  office. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;   Devin,  Judge. 

Civil  action  by  B.  F.  Long  to  restrain  A. 
D.  Watts,  Commissioner  of  Revenue  of 
North  Carolina,  from  collecting  an  income 
tax  out  of  the  official  salary  of  the  plaintiff, 
who  is  one  of  the  superior  court  Judges  of 
the  state.  From  a  judgment  in  favor  of  the 
plaintiff,  permanently  enjoining  the  defend' 
ant  from  proceeding  to  collect  said  tax,  de- 
fendant appeals.    Affirmed. 

J.  S.  Manning,  Atty.  Gen.,  and  Frank  Nasii, 
Asst  Atty.  Gen.,  for  appellant. 
A.  L.  Brooks,  of  Greensboro,  for  appellee. 

STACY,  J.  The  plaintiff  in  this  action  is 
now,  and  has  been  for  a  number  of  years,  the 
duly  elected,  qualified,  and  acting  Judge  of 
the  superior  court  for  the  Fifteenth  Judicial 
district  of  North  Carolina.  His  present  term 
of  office  began  on  January  1,  1919,  and  will 
continue  for  a  period  of  eight  years.  The 
proposed  tax  which  he  calls  in  question  is 
that  which  the  defendant  contends  was  lev- 
ied by  chapter  34,  Public  Laws  1921.  The 
position  of  the  defendant  is  that,  whatever 
barrier  may  have  existed  heretofore  against 
the  collection  of  such  a  tax.  It  has  now  been 
removed  by  the  constitutional  amendment 
of  1920.  The  scope  and  purpose  of  this 
amendment  can  best  be  ascertained  from  the 
amendment  itself: 

"1.  Amend  article  five,  section  3,  by  repeal- 
ing the  proviso  in  said  section  'that  no  income 
shall  be  taxed  when  the  property  from  which 
the  income  is  derived  is  taxed,'  and  substitut- 
ing in  lieu  thereof  the  following:  Provided, 
the  rate  of  tax  on  incomes  shall  not  in  any  case 
exceed  six  (0)  per  cent.,  and  there  shall  be  al- 
lowed the  following  exemptions  to  be  deducted 
from  the  amount  of  annual  incomes,  to- wit: 
for  a  married  man  with  a  wife  living  with  him; 
or  to  a  widow  or  widower  having  minor  child 
or  children,  natural  or  adopted,  not  less  than 
$2,000;  to  all  other  persons  not  less  than  $1,- 
000;  and  there  may  be  allowed  other  deduc- 
tions (not  including  living  expenses)  so  that 
only  net  incomes  are  taxed."  See  Laws  1920, 
p.  120. 

It  may  not  be  amiss  to  note.  Just  here,  that 
the  preceding  clause  in  said  amended  section, 
"The  General  Assembly  may  also  tax  trades, 
professions,   franchises,   and   incomes,"  was 


not  dlstorbed  by  the  amendment,  and  tills 
clause  has  been  a  part  of  the  Constltutioii 
since  1868.  Further,  it  may  be  noted  that 
the  amendment  in  no  way.  changed  the  leg:ls- 
lative  authority  to  levy  an  Income  tax  on 
salaries  in  general.  It  simply  removed  the 
prohibition  against  taxing  Incomes  derived 
from  property  already  taxed,  and  limited  the 
maximum  rate  of  such  tax  to  6  per  cent. 

The  defendant  notified  the  plaintiff  in  writ- 
ing that  he,  as  "conomilssioner  of  revenue, 
holds  that  under  the  Income  tax  provision  of 
the  state  Constitution,  and  the  statute  enact- 
ed In  pursuance  thereof,  all  ofiScials  of  the 
state  including  •  •  •  Judges  of  the  superior 
courts,  are  required  to  list  and  pay  an  Inoome 
tax  on  their  salary."  He  further  added 
that  his  department  would  endeavor  in  every 
legal  way  to  secure  returns  and  the  pay- 
ment of  such  taxes.  Upon  receipt  of  this 
communication  the  plaintiff,  on  January  28, 
1922,  caused  a  letter  to  be  addressed  to  the 
defendant  calling  attention  to  the  grave 
doubt  as  to  the  correctness  of  his  ruling,  and 
asked  if  he  would  agree  to  submit  a  test* 
case  for  decision  so  that  the  matter  might  be 
judicially  determined  on  or  before  the  15th 
day  of  March,  1922~this  being  the  limit  for 
the  filing  of  said  returns. 

**The  purpose  of  this  letter,**  he  wrote,  **i8 
to  inquire  if  you  will  not  consent  that  an  agreed 
case  may  be  made  up  and  the  matter  promptly 
presented  to  the  courts  for  determination,  so 
that  the  state,  and  its  officers  as  well,  may 
know  what  their  respective  duties  and  rights 
are  as  to  this  matter." 

This  suggestion  or  request  was  promptly 
rejected,  the  defendant  saying: 

"In  my  opinion,  these  salaries  are  taxable, 
both  under  the  state  law  and  the  Ck^nstitation, 
and  I  will  endeavor  through  the  machinery  of 
the  law  to  collect  these  taxes.*' 

Following  receipt  of  this  letter,  the  plain- 
tiff instituted  the  present  suit,  asking  for  in- 
junctive relief,  and  again  offering  in  hia 
complaint  to  agree  upon  the  facts  and  to  sub- 
mit this  as  a  test  case  for  decision.  Again 
his  offer  was  declined.  From  a  Judgment 
in  favor  of  plaintiff,  the  defendant  appealed. 

[1]  The  defendant  •contends  that,  under 
chapter  84,  Public  Laws  1921,  every  resident 
of  the  state  is  required  to  list  and  pay  an 
income  tax  on  his  or  her  net  income,  and 
this,  he  says,  by  correct  interpretation,  in- 
cludes the  plaintiff's  official  salary,  there 
being  no  express  deduction  allowed  therefor 
in  the  statute.  Defendant  therefore  con- 
tends that  the  act  Just  mentioned  contains 
a  legislative  direction  and  conunand  that 
he  collect  such  a  tax.  In  reply  to  this  the 
plaintiff  says  that  the  defendant's  construc- 
tion of  the  statute  runs  counter  to  article 
4,  §  18,  of  the  state  CJonstitution,  whldi 
provides: 


^s>For  other  caBos  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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'The  Genera]  Assembly  shall  prescribe  and 
x-egulate  the  fees,  sidaries  and  emoluments  of 
All  officers  provided  for  in  this  article;  but  the 
salaries  of  the  judges  shall  not  be  diminished 
during  their  continuance  in  office.** 

The  question,  then,  presented  for  our  deci- 
sion is  clear-cut,  and  it  is  this:  Does  a  tax 
levied  on  plaintijff*s  official  salary  amount  to 
a  diminution  thereof  in  derogation  of  the 
constitutional  provision  above  quoted?  If  it 
does,  its  illegality  must  be  conceded;  other- 
wise, the  injunction  should  be  dissolved. 

The  case  in  its  ultimate  effect  and  final 
analysis  involves  the  power  to  tax  the  com- 
pensation of  all  the  Judges  in  the  state.  On 
account  of  the  individual  relation  of  the 
members  of  this  court  to  the  question,  thus 
broadly  stated,  we  can  but  regret  that  it 
might  not  have  been  settled  in  some  other 
way.  But  the  issue  is  forced^  and  we  must 
meet  it  Jurisdiction  can  neither  be  re- 
nounced nor  denied.  The  plaintiff  Is  en- 
titled, by  clear  legal  right,  to  invoke  our  de- 
cision In  so  far  as  his  own  salary  is  con- 
cerned and  this  is  a  matter  in  which  no 
other  member  of  the  Judiciary  can  have  any 
direct  personal  interest  There  Is  no  other 
appellate  court  to  which,  under  the  law, 
he  or  the  defendant  may  go.  This  much  is 
said  not  by  way  of  apology  but  in  recogni- 
tion of  the  proprieties  of  the  situation.  No 
other  choice  is  given  to  us,  iand  we  should  be 
recreant  to  our  duty  if,  when  a  cause  is  sub- 
mitted by  a  citizen  who  alleges  that  his  rights 
have  been  violated,  or  by  an  officer  who 
wishes  to  know  the  law,  we  should  shrink 
from  deciding  it  A  majority  of  the  mem- 
bers of  this  court  are  owners  of  real  estate 
in  the  city  of  Raleigh,  but  this  would  not  be 
a  sufficient  reason  for  our  declining  to  hear 
a  ease  Involving  a  tax  levy  by  the  commis- 
sioners of  said  dty.  Allen  y.  Raleigh,  181 
N.  C.  453,  107  S.  B.  463.  The  only  course  for 
us  to  pursue  is  to  consider  the  cause  upon 
its  merits,  and  to  decide  it,  as  in  other  mat- 
ters, according  to  the  law  appertaining  to 
the  case.  For  this  position  v^e  have  prece- 
dents from  other  jurisdictions  and  from  the 
highest  court  in  the  land,  all  of  which  will 
be  cited  hereafter. 

For  what  purpose  did  the  convention  of 
1835  recommend  that  a  clause  be  inserted  in 
the  state  Constitution  so  as  to  provide  that 
"the  salaries  of  the  Judges  shall  not  be  di- 
minished during  their  continuance  in  office"? 
Attorney  General  Batchelor,  in  1856,  an- 
swered this  question  as  follows: 


"The  reason  why  this  amendment  was  made 
to  the  old  Constitution,  the  debates  in  the  con- 
vention do  not  disclose  to  us;  but  it  must  have 
been  that  that  body,  influenced  by  the  lessons  of 
wisdom  drawn  from  the  experience  of  the  past, 
desired  to  throw  around  the  Judiciary  another 
defense  and  protection  against  any  attack 
which  might  be  made  on  it  by  the  other  branch- 
es of  the  government,  and  to  secure  it  against 
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all  influences  which  might  sway  It  from  the 
fearless,  faithful,  impartial  and  independent 
discl|arge  of  its  duties."    Appendix,  48  N.  C.  5. 

The  instant  provision  certainly  could  not 
have  been  incorporated  in  the  Constitution 
for  the  personal  benefit  of  the  Judges.  They 
come  and  go,  and,  at  most,  hold  office  for 
but  a  brief  period.  The  Constitution,  on  the 
other  hand,  was  written  for  a  continuing  and 
growing  state,  and  its  provisions  deal  pri- 
marily with  questions  which  affect  the  pub- 
lic weal.  Whatever  else  may  be  said,  it 
must  be  conceded  that  this  clause,  which 
forms  a  part  of  our  organic  law,  was  pur- 
posely added  thereto  by  men  of  wisdom  and 
experience,  who  understood  the  spirit  and 
genius  of  our  institutions,  and  who  sought 
to  place  the  independence  of  the  Judiciary 
beyond  the  field  of  controversy  or  debate. 
They  were  not  ignorant  of  the  melancholy 
experiences  of  the  past  and  of  the  necessity 
of  providing  certain  effectual  checks  and 
balances  in  this  governmental  framework 
which  had  been  bequeathed  to  them  by  the 
fathers.  History  had  also  taught  them  the 
useful  lesson  that  there  is  no  surer  way  of 
losing  the  blessings  of  liberty  than  by  ineek- 
ly  submitting  to  gradual  encroachments,  un- 
der color  of  law,  and  that  no  better  instru- 
ment could  be  employed  for  that  purpose 
than  a  weak,  timid  and  subservient  Judicia- 
ry. On  the  other  hand,  they  were  accus^ 
tomed  to  look  upon  the  courts,  in  this  gov- 
ernment of  laws,  as  the  strongest  bulwark 
which  they  could  devise  to  stand  between 
them  and  tiiose  who  would  oppress  them. 

There  is  another  section  of  the  Constitu- 
tion which  may  throw  some  light  on  the 
question  now  in  hand.  Article  1,  S  8,  pro- 
vides: 

"The  legislative*  executive  and  supreme  Ju- 
dicial powers  of  the  government  ought  to  be 
forever  separate  and  distinct  from  each  oth- 
er." 

This  has  been  said  to  embody  succinctly 
the  Judgment  of  the  people  of  North  Car- 
olina in  regard  to  "the  great  principle  of  the 
separation  of  the  powers."  In  this  country 
those  who  make  the  laws  determine  their 
expediency  and  wisdom,  but  do  not  admin- 
ister them.  The  chief  magistrate,  who  ex- 
ecutes them,  is  not  allowed  to  Judge  them. 
To  •another  tribunal  Is  given  the  authority 
to  pass  upon  their  validity  and  constitution- 
ality, ''to  the  end  that  it  be  a  government 
of  laws  and  not  of  men."  From  this  great 
political  division  results  our  elaborate  system 
of  checks  and  balances — a  complication  and 
refinement  which  repudiates  all  hereditary 
tendencies  and  makes  the  law  supreme.  In 
short,  it  is  one  of  the  distinct  American  con- 
tributions to  the  science  of  government  The 
people  of  North  Carolina  have  ever  guarded 
this  principle  with  sedulous  care.  Indeed, 
so  cautious  have  they  been  about  its  preser- 
vation that  the  veto  power  over  acts  of  the 
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Legislature  has  been  withheld  from  the  Goy- 
enior  of  the  state.  In  this  respect,  our  own 
Constitution  may  be  considered  an  improve- 
ment over  the  great  model  from  whicn  it 
was  evidently  taken,  to  wit,  the  Constitution 
of  the  United  States. 

But  we  are  not  without  a  number  of  prec- 
edents by  which  we  may  be  guided  in  our 
present  decision;  for  similar  provisions  are 
to  be  found  in  the  Constitutions  of  other 
states,  and,  indeed,  the  Constitution  of  the 
United  States  contains  a  provision  to  the 
effect  that  the  compensation  of  the  federal 
judges  ''shall  not  be  diminished  during  their 
continuance  in  otlice."  This  is  the  same 
language  used  in  our  own  Constitution,  and 
was  evidently  the  pattern  from  which  it 
was  talsen.  It  would  seem,  therefore,  that 
we  should  derive  much  benefit  from  ascer- 
taining the  meaning  and  purpose  of  inserting 
this  parent  clause  in  the  national  charter. 
In  this  regard  the  records  of  the  past  may 
speak  for  themselves.  Alexander  Hamilton, 
writing  in  defense  of  the  necessity  of  pro- 
viding for  an  independent  judiciary,  ob- 
served: 

*'The  executive  not  only  dispenses  the  honors, 
but  holds  the  sword  of  the  community;  the 
Legislature  not  only  commands  the  purse, 
but  prescribes  the  rules  by  which  the  duties 
and  rights  of  every  citizen  are  to  be  regulated; 
the  judiciary,  on  the  contrary,  has  no  influence 
OYer  either  the  sword  or  the  purse,  no  di- 
rection either  of  the  strength  or  of  the  wealth 
of  the  society,  and  can  take  no  active  resolu- 
tion whatever.  It  may  truly  be  said  to  have 
neither  force  nor  will,  but  merely  judgment. 
•  •  •  This  simple  view  of  the  matter  sug- 
gests several  important  consequences:  It 
proves  incontestably  that  the  judiciary  is  be- 
yond comparison  the  weakest  of  the  three  de- 
partments of  power;  that  it  can  never  attack 
with  tnccesB  either  of  the  other  two;  and  that 
all  possible  care  is  requisite  to  enable  it  to 
defend  itself  against  their  attacks."  Federalist^ 
No.  78. 

And,  speaking  more  directly  to  the  Im- 
mediate point  at  Issue,  he  said: 

"In  the  general  course  of  human  nature,  a 
power  over  a  man's  subsistence  amounts  to  a 
power  over  his  will.  ♦  •  •  The  plan  of  the 
convention  accordingly  has  provided  that  the 
judges  of  the  United  States  shall  at  stated 
times  receive  for  their  services  a  compensation, 
which  shall  not  be  diminished  during  their  con- 
tinuance in  office.  This,  all  circumstances  con- 
sidered, is  the  most  eligible  provision  that  could 
have  been  devised."    Federalist,  No.  79. 

At  a  later  period,  the  following  views  were 
expressed  by  John  Marshall,  who,  if  any,  in 
regard  to  the  Constitution,  was  entitled  to 
speak  with  the  weight  of  authority: 

^'Advert,  sir,  to  the  duties  of  a  judge.  He 
has  to  pass  between  the  government  and  the 
man  whom  that  government  is  prosecuting; 
between  the  most  powerful  individual  in  the 
community,  and  the  poorest  and  most  nnpopu- 
Utf.    It  is  of  the  last  importance  that,  in  the 


exercise  of  these  duties,  he  should  observe  the 
utmost  fairness.     Need  I  press  the  neceBmity 
of  this?    Does  not  every  man  feel  that  his  o^vro 
personal  security  and  the  security  of  his  prop- 
erty depends  on  that  fairness?     The  judicial 
department  comes  home  in  its  effect  to  every 
man's  fireside;    it  passes  on  his  property,  bi«^ 
reputation,  his  life,  his  all.     Is  it  not  to  the 
last  degree  important  that  he  should  be  render- 
ed perfectly  and  completely  independent,  with 
nothing  to   influence  or  control  him   but  God 
and    his    conscience?    •    •    *    I    have    always 
thought,  from  my  earliest  youth  till  now,  that 
the    greatest   scourge   an  angry    heaven   ever 
inflicted  upon  an  ungrateful  and  sinning  peo- 
ple was  an  ignorant,  a  corrupt,  or  a  dependent 
judiciary."       Debates,      Virginia      Convention 
1821^1831,  pp.  616.  619. 

But  possibly  the  position  here  sought  to 
be  maintained  has  not  been  stated  more  clear- 
ly and  forcibly  than  by  Mr.  Wilson  in  his 
Constitutional  -Government  in  the  United 
States  : 

*'It  is  also  necessary  that  there  should  be 
a  judiciary  endowed  with  substantial  and  in- 
dependent powers,  and  secure  against  all  cor- 
rupting or  perverting  influences;  secure,  also, 
against  the  arbitrary  authority  of  the  admin- 
istrative heads  of  the  government. 

"Indeed,  there  is  a  sense  in  which  it  may  be 
said  that  the  whole  efficacy  and  reality  of  con- 
stitutional government  resides  in  its  courts. 
Our  definition  of  liberty  is  that  it  is  the  best 
practicable  adjustment  between  the  powers  of 
the  government  and  the  privileges  of  the  indi- 
vidual. 

"Our  courts  are  the  balance  wheel  of  our 
whole  constitutional  system;  and  ours  is  the 
only  constitutional  system  so  balanced  and  con- 
trolled. Other  constitutional  systems  lack 
complete  poise  and  certainty  of  operation  be- 
cause they  lack  the  support  and  interpretation 
of  authoritative,  undisputable  courts  of  law. 
It  is  dear  beyond  all  need  of  exposition  that  for 
the  definite  maintenance  of  constitutional  under- 
standings it  is  indispensable,  alike  for  the 
preservation  of  the  liberty  of  the  individual 
and  for  the  preservation  of  the  integrity  of  the 
powers  of  the  government,  that  there  riiould 
be  some  nonpolitical  forum  in  which  those  un- 
derstandings can  be  impartially  debated  and 
determined.  That  forum  our  courts  supply. 
There  the  individual  may  assert  his  rights; 
there  the  government  must  accept  definition  of 
its  authority.  There  the  individual  may  chal- 
lenge the  legality  of  governmental  action  and 
have  it  adjudged  by  the  test  of  fundamental 
principles,  and  that  test  the  government  must 
abide;  there  the  government  can  check  the 
too  aggressive  self-assertion  of  the  individual 
and  establish  its  power  upon  lines  which  all 
can  comprehend  and  heed.  The  constitutional 
powers  of  the  courts  constitute  the  ultimate 
safeguard  alike  of  individual  privilege  and  of 
governmental  prerogative.  It  is  in  this  sense 
that  our  judiciary  is  the  balance  wheel  of  our 
entire  system;  it  is  meant  to  maintain  that 
nice  adjustment  between  individual  rights  and 
governmental  powers  which  constitutes  politi- 
cal liberty.*' 

The  above  quotations  are  selected  to  show 
the  purpose^  intent,  and  spirit  of  the  fram- 
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era  of  the  Constitution,  and  the  reasons  why 
they  thought  the  particular  provision  now 
under  consideration  should  be  placed  in  the 
fundamental  law  of  the  land.  The  primary 
purpose  of  the  prohibition  against  diminution 
was  not  to  benefit  the  Judges,  but  to  attract 
good  and  competent  men  to  the  bench  and  to 
promote  that  independence  of  action  and 
Judgment  so  essential  to  the  preservation  of 
our  governmental  polity.  To  quote  the  lan- 
guage of  Chancellor  Kent: 


•<i 


'It  tends,  also,  to  secure  a  succession  of 
learned  men  on  the  bench,  who.  in  consequence 
of  a  certain  undiminished  support,  are  enabled 
and  induced  to  quit  the  lucrative  pursuits  of 
private  business  for  the  duties  of  that  im- 
portant station." 

Conceiving  this  to  be  its  purpose,  and  con- 
sidering it  in  connection  with  the  pervading- 
principles  of  the  Constitution,  we  must  con- 
strue it,  not  as  a  private  grant,  but  as  a  lim- 
itation imposed  in  the  interest  of  the  public 
good.  It  was  placed  there  by  the  people 
themselves  and  it  must  be  observed  by  their 
representatives.     To  hold  otherwise — 

"would  be  to  affirm  that  the  deputy  is  greater 
than  his  principal;  that  the  servant  is  above  his 
master;  that  the  representatives  of  the  peo- 
ple are  superior,  to  the  people  themselves;  that 
men,  acting  by  virtue  of  powers,  may  do  not 
only  what  their  powers  do  not  authorize,  bat 
what  they  forbid." 

In  this  country,  where  the  law  is  supreme, 
those  acting  in  a  representative  capacity  may 
not  substitute  their  will  for  the  will  of  the 
people  as  expressed  in  the  original  law.  No 
one  man  or  individual  Is  above  the  law,  and 
it  is  the  duty  of  all  to  obey  it. 

A  tax  which  indirectly  takes  from  the 
plaintiff  a  part  of  that  which,  by  law,  he  is 
entitled  to  receive  for  his  services  is  clearly 
within  the  prohibition  against  diminution. 
Of  what  avail  to  him  is  the  part  paid  with 
one  hand  and  taken  back  with  the  other? 
Would  it  not,  in  reality,  be  the  same  as  if 
such  part  had  never  been  paid,  or  had  been 
withheld  in  the  first  instance?  To  borrow 
an  algebraic  expression:  If  x  plus  y  equal  z, 
then  X  minus  y  must  be  less  than  z,  if  y  be 
anything  at  all.  This  is  self-evident,  and 
so  i)lain  "that  he  may  run  that  readeth  it.'* 
Hal'ukkuk  ii,  2.  But  why  elaborate  the  ob- 
vious? Cui  bono?  It  is  axiomatic,  and  un- 
iversally accepted  as  a  correct  principle  of 
law,  that  that  which  is  prohibited  from  being 
done  directly  may  not  be  accomplished  by 
indirection.  The  people  themselves,  for  rea- 
sons which  they  deemed  to  be  wise  and  satis* 
factory,  and  for  their  own  purposes,  have 
thought  it  proper  to  withdraw  from  the  field 
of  taxation  the  official  salaries  of  their  Judg- 
es. Why  should  the  defendant  complain  at 
this?  He  is  but  a  servant  of  the  people; 
and  it  is  their  will,  not  his,  that  is  to  be 
done. 
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[2]  But  it  is  asked.  Has  not  the  state  full 
power  to  tax  her  citizens,  one  and  all?  To 
this  we  answer,  Yes.  State  v.  Burnett,  179 
N.  C.  741,  102  S.  E.  711 ;'  Thomas  v.  Sander- 
lin,  173  N.  C.  332,  91  S.  B.  1028;  JState  v. 
Lewis,  142  N.  C.  626,  65  S.  Bw  600,  9  Ann. 
Cas.  361.  Taxation  is  an  incident  of  sover- 
eign power,  and,  within  the  limits  prescribed, 
it  may  be  exercised  according  to  the  discre- 
tion of  those  who  use  it,  save  in  respect  to 
the  objects  of  taxation  which,  for  wise  rea- 
sons, have  been  withdrawn  from  these  gen- 
eral powers.  The  holdings  of  a  Judge  and 
his  income,  derived  from  other  sources,  are 
proper  subjects  of  taxation.  The  plaintiff 
makes  no  objection  to  this,  but  he  does  com- 
plain at  the  ruling  of  the  defendant  which 
singles  out  his  official  salary  as  a  special 
object  of  taxation,  contrary  to  the  Constitu- 
tion which  he  has  solemnly  sworn  to  support. 

If  the  tax  In  question  be  prohibited,  it  can 
find  no  Justification  in  the  taxation  of  other 
incomes  in  regard  to  which  there  is  no  pro- 
hibition; for,  to  be  sure,  doing  what  the 
Constitution  permits  affords  no  license  to  do 
what  it  prohibits.  And  let  it  be  understood 
that  we  are  now  talking  about  a  tribute 
which  the  government  exacts,  and  not  a 
gratuity  or  a  voluntary  contribution.  Those 
who  wish  to  pay  more  than  the  law  requires 
will  doubtless  be  permitted  to  do  so,  but  this 
cannot  affect  the  legal  questions  involved. 

It  was  the  evident  purpose  and  intent  of 
the  people,  when  they  Inserted  this  clause 
in  the  Constitution,  to  prohibit  any  and  every 
kind  of  diminution,  direct  or  indirect,  by 
taxation  or  otherwise.  The  Legislature  is 
completely  divested  of  the  power  to  diminish 
the  salaries  of  the  Judges  in  any  manner  or 
form  whatsoever.  Any  other  construction 
would  do  violence  to  the  plain  purport  of  the 
language  employed,  and  render  the  clause 
meaningless.  The  prohibition  is. general  in 
its  terms,  and  contains  no  excepting  words. 
The  reasons  in  support  of  its  adoption,  as 
publicly  advanced  at  the  time,  outweighed 
those  against  it;  and  its  wisdom  has  never 
been  seriously  questioned.  On  the  other 
hand,  time  apparently  has  demonstrated  that 
the  convention  which  submitted  the  amend- 
ment must  have  been  endowed  with  pro- 
phetic yision.  Their  minds  were  bent  on 
safeguarding,  protecting,  and  preserving  the 
independence  of  the  Judiciary ;  and  this  they 
considered  of  far  more  importance  to  the 
state  than  any  revenue  that  could  come  from 
taxing  the  salaries  of  the  Judges. 

It  is  true  a  different  interpretation  has 
been  sought  on  several  occasions,  but  each 
time  with  the  same  result.  In  1896  Attorney 
General  Walser  ruled  that  the  salaries  in 
question  were  not  subject  to  a  tax,  and  con- 
cluded his  opinion  with  the  following  state- 
ment: 

''I  deem  it  unnecessary  to  add  anything  to  the 
able,  convincing  and  elaborate  opinion  of  At- 
torney General  Batchelor  hereinbefore  refer- 
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red  to.**    Public  DocnmentB  1899,  document  No. 
8,  p.  95. 

Again,  in  1902,  Attorney  General  Gilmer, 
in  a  full  and  exhaustive  opinion,  advised  the 
members  of  this  court  and  the  judges  of  the 
superior  courts  that  their  salaries  were  not 
subject  to  an  income  tax  under  the  clause  in 
question.  This  opinion  was  considered  in 
conference,  and  met  with  the  unanimous  ap- 
proval of  the  members  of  the  Supreme  Court. 

"It  was  then  resolved  that  the  court  would 
consider  this  opinion  of  the  Attorney  General 
as  settling  the  matter  therein  discussed,  to  the 
same  extent  as  if  it  were  the  opinion  of  this 
court."  Id  re  Taxation  of  Salaries  of  Judges, 
131  N.  C.  692,  42  S.  E.  970. 

See,  also.  King  y.  Hunter,  66  N.  C.  603,  6 
Am.  Rep.  754. 

In  PumeU  v.  Page,  133  N.  C.  125,  45  S. 
E.  634,  it  was  held  that  the  state  could  not 
tax  the  salary  of  a  federal  Judge  under  the 
clause  In  the  United  States  Constitution  from 
which  the  one  in  our  own  Constitution  was 
taken,  and  the  above  opinions  were  cited 
with  approval  and  declared  to  be  established 
law  in  that  case.  This  amounted  to  a  ju- 
dicial dictum  which  is  more  than  ai)  obiter 
dictum.  15  C.  J.  953.  And  later  Mr.  Justice 
Walker,  writing  in  the  case  of  Southern  R. 
Co.  v.  Cherokee  County,  177  N.  O.  97,  97 
S.  B.  764,  had  the  following  to  say: 

"In  Pumell  v.  Page,  133  N.  C.  125,  it  was 
held  that  the  income  of  a  federal  judge  could 
not  be  taxed  by  the  state,  and  vice  versa, 
and  that  any  attempt  by  the  Legislature  to  im- 
pose such  a  tax  would  be  futile,  and  when  prop- 
erly questioned  would  be  declared  void,  and 
this  position  was  conclusively  maintained  in  a 
strong  and  able  argument  by  the  present  Chief 
Justice,  who  referred  to  the  opinions  of  At- 
torney General  Batchelor,  adopted  by  the  Su- 
preme Court,  composed  then  of  Nash,  Chief 
Justice,  and  Pearson  and  Battle,  judges  (4  N. 
C.  555),  and  that  of  Attorney  General  Gil- 
mer, 131  N.  C.  692,  approved  by  the  court  as 
denying  the  power  of  the  Legislature  to  tax 
the  salaries  of  the  judges,  which  would  plainly 
be  a  diminution  of  them,  forbidden  by  the  Con- 
stitution." 

Finally,  in  the  case  of  Evans  v.  Gore,  253 
U.  S.  245,  40  Sup.  Ct.  550,  64  L.  Ed.  887,  11 
A.  L.  R.  519,  the  United  States  Supreme 
Court  (opinion  filed  1  June,  1920)  has  set 
the  matter  at  rest  by  holding  that,  under  the 
above-mentioned  clause  in  the  federal  Con- 
stitution, Congress  was  without  authority  to 
subject  the  salaries  of  the  federal  judges  to 
an  income  tax,  citing  with  approval  the  above 
expressions  In  the  North  Carolina  Reports, 
together  with  cases  from  the  States  of  Penn- 
sylvania and  Louisiana.  Commonwealth  ex 
rel.  Hepburn  v.  Mann,  5  Watts  &  S.  (Pa.)  403; 
New  Orleans  v.  Lea,  14  La.  Ann.  197.  It  would 
be  strange,  indeed,  for  us  to  hold  that  the 
identical  words  in  our  own  Constitution 
have  a  different  meaning  from  those  in 
the  federal  Constitution  in  the  face  of  this 
dedaion.    Bvery  point  now  before  us  seems 


to  have  been  presented  in  the  Evans  Casew 
and  there  decided  against  the  contentions  of 
the  defendant  here.  See,  also,  the  rery 
recent  case  of  Gillespie  v.   State   (opinion 

filed  January  30,  1922)  256  U.  S. ,  42  Si^- 

Ct  171,  66  L.  Ed.  — ,  where  Mr.  Justice 
Holmes,  writing  the  opinion,  cites  the  case 
of  Evans  v.  Gore  with  approval,  and  tlie 
same  reasons  stated  therein  are  again  fol- 
lowed and  reafQrmed. 

Of  all  the  states  in  which  this  question 
has  been  before  the  courts  for  decision,  Wis- 
consin alone,  in  Wickham  v.  Nygaard,  15&> 
Wis.  396.  150  N.  W.  513,  Ann.  Cas.  1917A, 
1065,  has  taken  the  opposite  view.  This 
case,  however,  was  decided  in  1915,  before 
the  decisions  of  the  United  States  {supreme 
Court  in  Evans  v.  Gore  and  Gillespie  v.  Okla- 
homa. 

.    [3]  But  it  is  urged  that  the  Legislature  of 
1921    increased    the   plaintiff's    salary    and 
therefore  the  same  or  any  subsequent  Leg- 
islature may  levy  a  tax  against  it  without 
incurring  the  charge  of  having  diminished  it 
during  his  continuance  in  office.    This  argu- 
ment is  based  on  the  contention  that  by  add- 
ing an  additional  sum,  the  Legislature  may 
then  tax  the  whole  so  long  as  the  tax  does 
not  exceed  the  increase.    Or,  to  state  it  dif- 
ferently, the  theory  of  the  argument  is  that, 
because  the  Legislature  thought  it  necessary 
and  proper  to  increase  the  plaintiff's  salary, 
therefore  they  have  the  right,  notwithstand- 
ing the  constitutional  prohibition,  to  take  it 
away.    That  the  power  to  add  carries  witli 
it  the  power  to  subtract,  at  least  to  the  ex- 
tent of  the  addition.'    This  would  entirely 
destroy  the  constitutional  provision  we  are 
now  considering,  frustrate  its  purpose,  and 
make  of  it  indeed  a  snare  and  a  delusion. 
Any  construction  whidi  tends  to  defeat  or  to 
nullify   a  fundamental  principle  of  consti- 
tutional law,  come  from  whatever  source  or 
quarter  it  may,  is  palpably  unsound.    Com- 
monwealth T.  Mathues,  210  Pa.  400,  59  AtL 
961.    The  Constitution  is  not  to  be  so  easily 
discarded.     The  moment  the  increase  took 
effect  it  became  as  much  a  part  of  the  plain- 
tiff's salary  as  the  original  amount,  and  the 
whole  was  then  protected  by  the  constitu- 
tional prohibition   against  diminution.     An 
undiminished  salary  is  a  complete  salary  in 
its  entirety,  and  not  a  salary  less  a  tax. 

Again,  it  may  be  well  to  note  that  the 
amount  of  the  tax  can  make  no  difference  in 
dealing  with  the  principle  we  are  now  dis- 
cussing. If  it  be  conceded  that  the  Legis- 
lature has  the  power  to  levy  the  proposed  in- 
come tax  up  to  six  per  cent,  it  follows  that 
a  privilege  or  vocational  tax,  without  limit, 
may  be  imposed  on  the  Judges;  and  this 
would  destroy  the  constitutional  provision 
now  in  question.  The  instant  clause  was 
adopted  by  the  people  themselves,  and  mean- 
ingless words  were  not  employed  by  them  in 
writing  their  Constitution. 

[4]  Furthermore,  we  do  not  think  It  was 
the  intention  of  the  Legislature  that  the  pro- 
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posed  tax  sboiild  be  collected.  It  was  com- 
posed of  wise  and  patriotic  men,  able  and 
learned  lawyers,  and  the  present  salaries  oX 
the  Judges  were  flxed  by  them  with  reference 
to  the  existing  constitutional  provisions. 
There  was  no  suggestion  by  any  member  of 
the  Legislature  that  these  salaries  should  be 
taxed,  and,  of  course,  they  were  aware  of 
the  fact  that  they  would  not  be,  as  the  law 
had  been  construed  otherwise.  This  was  the 
basis  and  understanding  upon  which  the  dif- 
ferent members  of  the  Legislature  arrived 
at  what  they  thought  would  be  a  fair,  rea- 
sonable, and  adequate  compensation.  There- 
fore, to  sustain  the  tax,  the  will  of  the  Leg- 
islature, as  well  as  the  above  provision  of 
the  Constitution,  must  be  set  at  naught.  It 
is  the  duty  of  this  court  to  declare  that  such 
may  not  be  done  by  executive  order  or  de- 
partmental decree. 

The  amount  of  the  proposed  tax  in  the  in- 
stant case  is  negligible,  but  the  principles 
involved  are  important,  and  for  that  reason 
we  may  be  excused  for  having  treated  the 
matter  somewhat  at  length. 

Prior  to  the  amendment  of  1920  the  plain- 
tiff's salary  was  on  a  parity  with  revenue 
derived  from  property  already  taxed.  Nei- 
ther was  subject  to  an  income  levy,  simply 
because  the  Constitution  provided  otherwise. 
The  prohibition  against  levying  an  income 
tax  on  the  latter  has  now  been  removed,  but 
as  to  the  former  it  still  stands.  This  is  an 
irresistible  and  incontestable  conclusion  to 
be  derived  from  a  reading  of  the  plain  words 
of  the  Constitution  and  we  are  not  at  liberty 
to  disregard  its  provisions.  On  the  contrary, 
we  have  endeavored  to  show  that  the  re- 
straint in  question  is  not  only  wise,  and  in 
keeping  with  the  spirit  of  our  Institutions, 
but  was  adopted  for  reasons  of  the  highest 
public  policy.  To  speak  of  it  as  a  technical- 
ity is  a  misnomer.  There  are  no  technicalities 
in  the  Constitution  in  the  sense  that  term 
is  ordinarily  used. 

After  a  careful  and  earnest  consideration 
of  the  record,  we  answer  the  questions  pro- 
pounded as  follows: 

Is  the  plaintiff's  income  subject  to  tax? 
Yes.  In  this  respect  he  stands  on  the  same 
footing  with  other  citizens  of  the  state. 

Is  his  official  salary  to  be  included  in  his 
taxable  income?  No.  The  Constitution 
clearly  and  plainly  provides  otherwise. 

Let  it  be  understood  henceforth  that*  this 
Is  the  law  as  it  is  now  written;  and  it  can 
make  no  difference  whether  the  tax  be  levied 
before  or  after  the  taking  of  office.  The 
spirit  as  well  as  the  letter  of  the  Constitu- 
tion must  be  observed.  The  Judgment  of  the 
superior  court,  i)ermanently  enjoining  the  de- 
fendant from  collecting  the  proposed  tax  on 
the  plaintiff's  official  salary,  was  clearly  cor- 
rect. What  the  state  pays  or  allows  for  his 
services  as  a  Judicial  officer  is  not  a  proper 
item  to  be  included  in  his  taxable  income. 

Affirmed.  | 
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OLABK,  O.  X,  concnm  la  all  that  Is  said 
in  the  opinion  of  STACY,  J.,  and  adds : 

There  is  no  provision  of  law. or  the  Consti- 
tution that  purports  to  exempt  the  income  of 
Judges  from  taxation.  What  the  Constitu- 
tion provides,  and  which  no  statute  can  re- 
peal, is  that  "the  compensation"  which  the 
law  shall  allot  from  time  to  time,  for  the 
support  of  the  Judges,  "shall  not  be  subject 
to  diminution."  It  can  make  no  difference 
in  what  way  the  reduction  in  the  allowance 
to  the  Judges  shall  be  made,  or  whether  it  is 
before  or  after  the  salary  is  fixed.  When  the 
Legislature  has  fixed  the  amount  which  they 
deem  necessary  as  a  salary  for  the  support 
of  the  Judges  they  cannot  diminish  that 
amount  in  any  mode. 

This  provision  grew  up  in  the  wisdom  of 
experience  because  it  was  essential  for  the 
well-being  of  the  public  that  those  selected 
for  the  Judicial  function,  who  are  to  pass  up- 
on the  delicate  relations  between  man  and 
man,  and  between^ the  government  and  the 
individual,  shall  be  free  from  any  possibility 
that  the  amount  allotted  for  their  support 
may  be  in  the  power  of  a  hostile  party,  or  a 
manipulated  faction  in  the  legislative  depart- 
ment who  might  at  will  reduce  their  means 
of  livelihood. 

The  power  to  tax  Is  not  only  the  power  to 
destroy,  but  whatever  department  in  the 
government  can  levy  or  reduce  or  impose 
taxes  is  the  controlling  power,  and,  to  guar- 
antee to  the  Judicial  departments  of  the  state 
independence  in  the  discharge  of  the  duties 
to  which  the  people  have  assigned  them,  the 
Constitution  provides  not  that  the  income  bf 
any  Judge  is  exempt  from  taxation,  but  that 
"the  salaries  of  the  Judges  shall  not  be  di- 
minished during  their  continuance  in  office" ; 
and  to  say  that  the  imposition  of  taxes  upon 
that  salary  would  not  be  a  diminution  of  the 
salary  is  a  proposition  that  no  man  can  as- 
sert in  the  presence  of  any  taxpayer. 

Formerly  the  Judges  in  England  were  re- 
movable at  the  will  of  the  executive.  This 
made  the  king  an  absolute  monarch  at  a  time 
when  the  kings  claimed  also  the  right  to 
share  in  the  levy  of  taxe&  The  conflict  be- 
tween the  executive  and  the  legislative  power 
over  the  question  of  taxes  brought  about  the 
great  civil  war  in  England,  the  decapitation 
of  one  king,  and  the  exile  of  another. 

When  the  power  of  taxation  was  trans- 
ferred by  the  Revolution  of  1688  to  the  legis- 
lative department,  and  as  a  further  guaranty 
the  kings  were  deprived  also  of  the  right  to 
veto  legislation^  there  still  remained  the 
power  in  the  king  to  control  the  action  of 
the  courts  by  the  appointment  and  removal  of 
the  Judges.  When  the  American  Constitu- 
tion was  framed  the  necessity  of  the  absolute 
independence  of  the  three  departments  ot 
government — legislative,  executive,  and  Ju- 
dicial— was  asserted,  and,  to  secure  the  lat- 
ter from  absolute  subjection  by  removal  from 
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office  at  the  will  of  tbe  executive,  they  were 
declared  irremovable  except  by  impeachment, 
and  to  avoid  their  subjection  to  the  legisla- 
tive department  their  independence  was 
guaranteed  by  a  provision  that,  while  their 
salaries  or  their  allowance  for  necessary  sup- 
port were  necessarily  fixed  by  the  Legisla- 
ture, once  fixed  they  could  not  be  reduced, 
and,  of  course,  if  their  salaries  could  be  tax- 
ed for  any  purpose,  this  provision  would  be  a 
nullity. 

In  1862,  in  the  crisis  of  the  great  Civil 
War,  when  Chief  Justice  Taney  and  a  ma- 
jority of  the  Supreme  Court  were  faced  by  a 
hostile  majority  in  Congress,  this  provision 
was  disregarded  by  a  statute.  That  court 
rose  equal  to  the  occasion,  and  maintained 
the  vital  guaranty  of  judicial  independence 
conferred  upon  them  by  the  Constitution  of 
1787,  Chief  Justice  Taney  promptly  called 
the  matter  to  the  attention  of  Salmon  P. 
Chase,  then  Secretary  of  the  Treasury,  and 
one  of  the  leaders  of  the  opposite  political 
party,  and  asserted  the  determination  of  the 
court  to  uphold  this  constitutional  guaranty 
of  the  independence  of  the  judges  in  a  most 
vital  respect.  Judge  Chase,  although  a 
strong  partisan  (and  later  Chief  Justice  of 
the  court),  himself  valued  his  oath  of  obe- 
dience to  the  Constitution  and  the  absolute 
necessity  of  an  independent  judiciary  which 
would  become  a  dependent  one  if  the  legisla- 
tive department  could  at  will  reduce  its  com- 
pensation. He  abandoned  the  attempt  to 
exert  the  power  of  Congress  to  diminish  by 
taxation  the  "fixed"  compensation  allowed 
to  judicial  ofl^cers. 

There  the  matter  rested  until  recently  an 
attempt  was  again  made  to  place  the  judi- 
ciary in  the  power  of  Congress  by  asserting 
the  right  to  reduce  their  compensation.  The 
matter  was  brought  before  the  court  with- 
in the  last  two  years  in  the  case  of  Evans 
V.  Gore,  and  the  bulwark  of  the  independ- 
ence of  the  judiciary  was  unqualifiedly  sus- 
tained in  that  case. 

In  this  state,  whUe  we  had  adopted  the 
English  guaranty  of  the  Irremovability  of  the 
judges  at  the  will  of  tbe  executive,  we  did 
not  place  in  our  Constitution  at  Halifax  in 
1776  a  guaranty  of  the  independence  of  the 
judiciary  by  forbidding  legislative  reduction 
by  taxation,  or  otherwise,  on  the  salaries  al- 
lotted. In  the  third  decade  of  the  last  cen- 
tury there  were  legislative  threats  to  coerce 
the  judicial  department,  and  when  the  con- 
vention of  1835  met  the  people  of  this  state 
wisely  saw  fit  to  put  in  their  Constitution 
the  guaranty  of  the  independence  of  the 
judiciary  in  the  same  words  that  had  been 
placed  in  the  United  States  Constitution  near- 
ly 50  years  previously,  and  which  now  ap- 
pears in  every  Constitution  in  the  country, 
to  wit: 

**The  judges  shall  at  stated  times  receive  for 
their  services  a  compensation  which  shall  not 


be  diminished  during  their  continuance  in  of- 
fice." 

There  are  but  25  judges  in  North  Carolina, 
whose  offices  are  created  by  the  Constituticm, 
and  these  only,  and  7  heads  of  the  executive 
department,  are  protected  by  this  constitu- 
tional guaranty.  It  is  true  that  the  plain- 
tiff's attorney  states  that  the  diminution  of 
the  aggregate  salaries  of  these  judges  by  this 
taxation  amounts  to  the  sum  of  only  $1,000 
approximately,  and  the  widespread  discus- 
sion by  those  who  would  destroy  the  inde- 
pendence of  the  judiciary  seems  based  upon 
the  idea  that  the  independence  of  the  judi- 
ciary is  not  worth  that  much  to  the  public 
But  the  men  who  framed  the  Constitution  of 
the  iruited  States,  and  those  who  amended 
our  Constitution  in  this  respect  to  conform 
thereto  in  1835,  did  not  estimate  the  value  of 
a  constitutional  guaranty  by  such  measure. 
It  is  of  infinite  importance  to  the  people 
of  this  state,  who  know  what  tremendous  in- 
fluence can  be  brought  in  time  of  stress  by 
great  aggregations  of  capital  to  control  leg- 
islation, and  if  possible  to  influence  or  sub- 
ject the  judges  to  the  tyranny  of  that  power. 

It  has  been  asserted  that  the  amendment 
of  1920  destroyed  the  long  and  sacred  in- 
dependence thus  guaranteed  to  the  Judges. 
That  amendment  was  submitted  in  the  fol- 
lowing words,  and  has  no  possible  bearing 
upon  the  question  now  before  us : 

"Amend  art.  5,  section  3,  by  repealing  the 
proviso  in  said  section  'that  no  income  shall  be 
taxed  when  the  property  from  which  the  in- 
come is  derived  is  taxed,'  and  snbsti toting  in 
lien  thereof  the  following:  Provided,  the  rate 
of  tax  on  incomes  shall  not  in  any  case  ex- 
ceed six  (6)  per  cent,  and  there  shall  be  allow- 
ed the  following  exemptions  to  be  deducted 
from  the  amount  of  annual  incomes,  to  wit: 
For  a  married  man  with  a  wife  living  with  him; 
or  to  a  widow  or  widower  having  minor  child 
or  children,  natural  or  adopted,  not  less  than 
$2,000;  to  all  other  persons  not  less  than 
$1,000;  and  there  may  be  allowed  other  deduc- 
tions (not  including  living  expenses)  so  that 
only  net  incomes  ere  taxed.' 


tt 


It  may  be  seen  at  once  that  this  amendment 
has  no  reference  whatever  to  the  constitu- 
tional guaranty  that  the  "compensation*'  al- 
lowed the  judge  shall  not  be  diminished,  but 
merely  strikes  out  the  provision  that  "the  in- 
come shall  not  be  taxed  when  the  property 
from  which  the  income  is  derived  is  taxed," 
and  limits  the  rate  of  taxation  to  6  per  cent, 
the  latter  (the  limitation)  being  the  real  ob- 
ject in  view. 

The  salary  of  the  judges  is  not  derived 
from  "property,"  but  is  simply  an  allowance 
for  their  support,  and,  if  any  is  left  oyer  at 
the  end  of  the  year,  such  remnant  becomes 
'•property,"  and  is  taxable  as  such,  as  was 
held  in  Purnell  v.  Page.  183  N.  C.  129,  45  S. 
E.  534,  and  this  amendment  does  not  in  the 
remotest  degree  apply  thereto  in  any  aspect. 
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IB^irthermore,  if  the  amendment  was  not  in- 
tended for  the  entirely  different  purpose  of 
limiting  rate  of  taxation  upon  the  incomes  of 
great  corporations  and  other  large  aggrega- 
tions of  wealth  dovm  to  6  per  cent,  it  has 
had  that  effect.  In  England  the  income  tax 
is  graduated  and  runs  from  1  to  84  per  cent., 
and  a  heavily  graduated  income  tax  has  been 
found  absolutely  necessary  in  thei  United 
States,  France,  and  other  countries,  both  for 
the  support  of  the  government  and  that  great 
aggregations  of  wealth  should  be  reduced  by 
taxation  by  graduated  scale  while  those  with 
siimll  means  should  be  exempted  or  taxed 
much  more  lightly. 

When  recently  the  United  States  Congress 
reduced  the  graduated  income-tax  on  large 
amounts  from  6S  per  cent  to  50  per  cent, 
there  was  strong  censure  from  the  vast  body 
of  the  people,  who  felt  that  the  burdens  on 
inordinate  wealth  should  not  be  redi^tied; 
while  in  this  state,  almost  without  discus- 
sion, the  limitation  on  the  income  tax  was 
reduced  to  6  per  cent.  Poaslbly  this  was  the 
true  object  of  that  amendment,  and  it  can 
be  s(^n  readily  that  this  amendment  has  no 
reference  whatever  to  the  constitutional  pro- 
vision v.'hich,  following  the  example  of  the 
United'  States  Constitution,  was  adopted  to 
guarantee  to  the  judges  Immunity  from  hos- 
tile legislation  in  the  reduction  of  their  sal- 
aries, and  which  clause  in  the  Constitution 
remains  unaltered. 

While  the  salaries  of  the  judges  can  be 
fixed  from  time  to  time,  it  is  with  the  provi- 
sion that  they  cannot  be  diminished.  On  the 
contrary,  as  to  the  executive  officers,  who 
are  the  Governor,  Lieutenant  Governor,  Sec- 
retary of  State,  Auditor,  Treasurer,  Super- 
intendent of  Public  Instruction,  and  Attorney 
General — seven  officials — it  is  provided  in 
Const,  art  3,  §  15,  that  their  salaries  shall 
neither  be  increased  nor  diminished  during 
the  time  for  which  they  shall  be  elected. 
This  shows  an  Intention  on  the  part  of  the 
organic  instrument  that  while  those  seven  of- 
Hcers  are  protected  from  a  diminution  of 
their  salaries,  there  Is  a  prohibition  against 
their  being  increased.  There  is  no  such  fear 
shown  as  to  the  possible  influence  of  the 
judiciary  who  are  protected  solely  against 
(Mminution  of  their  allowance. 

The  history  of  this  state  shows  that  there 
has  at  no  time  been  a  fear  of  the  possibility 
of  excessive  increase  In  the  compensation  al- 
lowed to  the  judffes.  It  is  a  well-known 
fact  that  the  salaries  of  the  highest  court 
in  this  state  are  very  largely  less  than  that 
allowed  to  the  lowest  judges  on  the  federal 
lyench,  and  that  the  salaries  of  the  judges 
of  this  court  are  far  less  than  the  average 
salary  allotted  even  to  the  Judges  of  the  oth- 
er states,  irrespective  of  size,  wealth,  area, 
or  population.  Indeed,  in  at  least  two  states, 
the  salaries  of  their  state  judges  are  three 
times  higher  than  the  support  granted  to  any 


judges  in  this  state.  Those  who  created  our 
Constitution  were  not  unaware  that  there 
was  no  fear — and  their  judgment  was  cor- 
rect— of  excessive  salaries  for  the  judiciary 
in  this  state.  The  object  sought,  as  in  the 
United  States  Constitution,  was  to  protect 
the  judges  from  being  in  the  power  and  at 
the  mercy  of  hostile  legislation  which  other- 
wise could  diminish  the  salary  of  the  officers 
selected  by  the  people  to  construe  and  guard 
the  constitutional  rights  of  its  citizens. 

But  it  has  been  said  that.  If  the  salaries  of 
the  judges  cannot  be  reduced,  they  are  '*a 
privileged  class."  This  guaranty  that  they 
shall  not  be  placed  in  the  power  of  a  possi- 
bly hostile  Legislature  is  not  given  to  the 
judges  as  a  privilege  to  them,  but  as  a  pro- 
tection to  those  who  need  an  impartial  ad- 
ministration of  justice,  unaffected  by  un- 
friendly influences.  The  provision  that  the 
salaries  of  the  judges  shall  not  be  diminished 
while  In  office  no  more  makes  "a  privileged 
class"  than  the  provision  in  the  Constitution 
which  exempts  from  poll  tax  all  women  and 
all  men  over  50  years.  It  makes  a  privileged 
class  only  In  the  same  sense  as  the  exemption 
from  state  taxation  of  the  salaries  of  all 
federal  officers  In  the  state,  many  hundreds  or 
thousands  In  number,  Including  United  States 
cabinet  officers,  two  United  States  Sena- 
tors, ten  members  of  Congress,  three  United 
States  judges,  hundreds  of  postmasters,  and 
other  United  States  officials  from  this  state, 
among  them  clerks  at  Washington  who  retain 
their  North  Carolina  citizenship,  while  the 
only  state  officials  whose  salaries  are  exempt- 
ed from  taxation  are  the  seven  state  officers 
In  the  executive  department  named  In  the 
Constitution  and  the  state  judges  referred  to 
In  this  section  of  the  Constitution,  who  are 
at  present  twenty-five  in  number,  and  the  ex- 
emption of  these  few  was  made  for  historical 
and  constitutional  reasons  of  sufficient  Im- 
portance to  have  such  exemption  placed  in 
the  Constitution,  not  as  a  compliment  or 
privilege  to  them,  but  as  a  protection  to  the 
public  at  large,  that  they  might  be  free  from 
any  possible  Improper  Influence  In  the  dis- 
charge of  their  important  duties.  The  ex- 
emption of  the  salaries  of  all  federal  officers 
from  state  taxation  amounts  to  a  very  large 
sum,  and  makes  a  very  large  "privileged 
class,"  if  that  makes  such  a  class.  It  Is  no 
more  a  special  privilege  than  article  5,  |  6, 
of  the  Constitution,  which  exempts  municipal 
property  from  all  taxation,  and  also  authoriz- 
es the  General  Assembly  to  exempt  property 
held  for  educational,  scientific,  literary,  chari- 
table or  religious  purposes,  libraries,  house- 
hold and  kitchen  furniture,  agricultural  im- 
plements, and  the  personal  property  of  every 
citizen,  not  exceeding  $300.  This  last  ex- 
emption was  increased  from  $25  to  $300  by 
statute  when  certain  Influences  were  favor- 
able to  a  restriction  of  great  incomes  to  a 
limitation  of  6  per  cent,  and  as  soon  as 
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that  limitation  was  Imbedded  in  the  Oonstita- 
tion  there  were  Instantly  strenuous,  but  un- 
successful, efforts  to  repeal  the  legislation 
by  which  the  small  belongings  of  the  poor 
had  been  exempted  by  statute  to  the  amount 
of  Jp300,  and  it  was  earnestly  sought  to  again 
reduce  the  exemption  to  $25  when  their  votes 
were  not  needed  to  restrict  the  income  tax  to 
a  limitation  of  6  per  cent  on  great  masses 
of  wealth.  This  ?300  personal  property  ex- 
emption removes  from  the  families  of  the 
working  people  the  fear  of  the  sheriff's  visit 
to  every  little  home  or  farm,  which  may  re- 
tain the  family  milch  cow,  household  and 
farming  utensils,  etc. 

Prior  to  the  restriction  of  the  income  tax 
to  6  per  cent.,  the  power  to  tax  all  incomes 
was  in  this  state  as  unlimited  as  it  still  is 
under  the  United  States  and  other  govern- 
ments, and,  if  the  salary  of  the  Judges  had 
been  taxed,  contrary  to  the  plain  language  of 
the  Constitution,  as  Income,  and  not  protect- 
ed from  diminution  by  taxation,  it  would 
have  been  possible  to  have  laid  any  tax  what- 
ever upon  a  judge  if  not  entirely  agreeable 
to  the  political  or  personal  views  of  a  ma- 
jority of  any  T.eglslature,  and  thus  have 
forced  their  removal.  Even  though,  since  the 
limitation  of  income  tax  to  6  i)er  cent 
(though  this  was  done  not  for  the  protec- 
tion of  the  judges  but  for  the  benefit  of  an 
entirely  different  class)  the  salaries  "were 
subject  to  diminution,"  it  would  still  be  pos- 
sible for  the  Legislature  to  lay  a  tax  upon 
a  judge  as  "exercising  a  vocation  or  calling" 
at  any  rate  the  Le^slature  might  see  fit. 
The  only  protection  and  guaranty  to  the 
judiciary  department  in  this  state  is  that 
wisely  laid  by  the  convention  of  1835,  copied 
from  the  Constitution  of  the  United  States, 
which  provides  that  the  salaries  of  the  judges 
shall  not  be  diminished  during  their  term  of 
ofl3ce. 

It  has  been  said,  though  not  by  the  dis- 
tinguished counsel  who  appeared  for  the  de- 
fendant in  this  case,  that  this  guaranty  by 
the  Constitution  against  the  diminution  of 
the  salaries  of  the  judges  by  legislative  en- 
actment is  "antiquated  and  a  technicality." 
In  this  manner  the  entire  Constitution,  built 
upon  the  experience  of  the  ages,  and  pro- 
viding for  the  protection  of  the  weaker  class- 
es of  society  against  the  greed  and  arro- 
gance of  the  powerful,  would  cease  to  exist 
by  merely  labeling  any  constitutional  guar- 
anty "antiquated  and  a  technicality." 

The  Constitution  of  a  state  and  of  the 
Union  is  the  very  foundation  of  law  and  or- 
der. It  is  the  protection  of  the  weak  against 
the  strong,,  and  safeguards  the  masses 
against  the  machinations  of  the  powerful 
combinations  of  selfish  Interests.  It  is  the 
bulwark  against  anarchy,  corruption,  and 
the  deadly,  insidious,  and  ever  active  power 
of  "high  finance"  but  Is  without  strength 
unless  guarded  and  upheld  by  an  indepen- 


dent Judiciary.  Thus  upheld,  the  Constitn- 
tion — state  and  national — ^is  to  the  people  at 
large  "the  shadow  of  a  great  rock  in  a  weary 
land." 

Nothing  could  be  more  disagreeable  to  the 
men  whom  the  people  of  this  state  have 
thought  worthy  to  place  in  the  chief  admin- 
istration of  the  laws  of  the  state  than  to 
have  a  controversy  raised  as  to  the  consti- 
tutional guaranty  of  the  small  compensation 
allowed  them  for  their  support  from  hostile 
attack  from  whatever  source  it  may  come. 
There  is  not  one  of  them  who  would  not 
rather  have  paid  many  times  over  the  petty 
sum  demanded  by  the  defendant  tax  collect- 
or in  this  case,  but  they  had  their  duty  clear- 
ly marked  out  before  them  by  an  oath  to 
protect  the  administration  of  justice  pure 
and  uninfluenced  by  any  hostile  power,  and 
to  maintain  and  support  the  Constitution  of 
the  state.  Each  and  every  member  of  the 
judiciary  of  this  state  must  feel  that  they 
are  only  the  temporary  depositories  of  that 
power,  and  that  it  is  their  duty  to  p&as  it 
on  to  their  successors  protected  by  the  guar- 
anty which  is  given  in  the  Constitution,  not 
for  the  benefit  of  themselves,  of  their  pred- 
ecessors or  their  successors,  but  as  a  guar- 
anty that,  by  whomsoever  administered, 
there  can  be  no  undue  influence  possibly  ex- 
erted to  control  the  occupants  of  the  bench. 

The  defendant  in  this  case,  as  appears  by 
the  record,  when  asked  to  submit  to  the 
courts  an  agreed  case  for  the  construction 
again  of  this  provision  of  the  Constitution, 
so  as  to  minimize  as  far  as  possible  the  clamor 
that  was  being  aroused  in  certain  quarters, 
either  to  intimidate  or  to  annoy  the  judges 
who  were  simply  doing  their  duty,  curtly 
refused  to  do  so,  and  stated  that — 

"He  had  decided  that  the  constitutional 
provision  did  not  "protect  the  judges  from  a 
diminution  of  their  salaries  and  that  he  intend- 
ed to  collect  the  amount  he  had  notified  them 
that  they  must  pay.' 


f> 


When  overruling  a  previous  decision  of  the 
tax  commission,  the  defendant  on  his  own 
head  decided  to  remit  to  a  great  corporation 
the  sum  of  $110,000  in  taxes,  which  must  be 
made  good  by  being  collected  from  other  and 
poorer  persons ;  there  was  no  one  to  be  found 
then  to  seek,  and  he  certainly  did  not  ask, 
judicial  re\iew  of  his  act  There  can  be  no 
vaster  or  more  irresponsible  power  than  this, 
which  can  shift  at  will  the  burden  of  tax- 
ation from  one  class  to  another  without  re- 
view in  a  state  which  professes  to  live  under 
"a  government  of  laws  and  not  of  men."  It 
can  therefore  never  be  known  in  a  legal  way 
whether  the  conduct  of  the  defendant  on 
that  occasion  was  valid  or  not.  No  one 
seemed  called  upon  to  present  that  great  mat- 
ter to  judicial  construction  for  a  legal  as- 
certainment of  the  facts  and  the  law  on  so 
great  a  matter,  but,  when  he  attempted  to 
destroy  the  constitutional  bulwark  for  the 


In',  o.)  long  v. 

(110 

protection  of  the- courts  In  their  Integrity, 
though  the  amount  was  small,  the  plaintiff, 
true  to  his  duty,  and  to  the  best  traditions 
of  his  profession  and  of  his  office,  and  to  the 
Constitution  that  he  had  sworn  to  obey,  in- 
terposed by  an  appeal  to  the  courts- 
Years  ago  Geo.  W.  Kirk,  when  presented 
with  a  writ  from  the  courts,  treated  It  with 
indignity,  and  said  that  *'it  had  played  out." 
The  people  of  North  Carolina   made  their 
reply  to  that  indignity  to  their  Constitution 
and  laws  and  their  Judiciary  in  a  manner 
that  will  not  soon  be  forgotten. 

If  the  defendant  tax  collector  desired  to 
submit  this  question  to  the  courts  because 
he  thought  that  the  long  line  of  judges  had 
erred,  it  was  his  right  to  do  so ;  and,  on  the 
other  hand,  it  is  to  the  perpetual  honor  of 
the  plaintiff  that  he  met  the  issue  squarely, 
unintimidated  by  organized  effort  put  forth 
to  intimidate  the  courts  or  to  convince  the 
public  that  they  were  corrupt.  The  $1,000 
or  more  which  the  defendant  might  have 
collected  by  taxation  if  the  Judges  of  the 
state  had  been  wanting  in  courage  to  face 
the  concentrated  abuse  that  has  been  heaped 
upon  them  would  have  been  small  compensa- 
tion for  this  attempted  violation  of  the  Con- 
stitution, contrary  to  the  uniform  decisions 
of  the  courts  of  this  state  and  of  the  United 
States. 

The  paragraph  in  question  was  placed  in 
the  Constitution  of  this  state,  as  already 
said,  by  the  convention  of  1835,  being  copied 
from  the  same  provision  in  the  Constitution 
of  the  United  States,  and  has  been  kept  un- 
changed to  this  date.  There  was  no  question 
raised  of  its  literal  and  plain  meaning. 
Twenty-one  years  later,  in  1856,  the  reason 
for  it  was  stated  in  an  admirable  opinion  by 
Attorney  General  Batchelor,  approved  by 
that  able  court — BYederick  Nash,  Richmond 
M.  Pearson,  and  William  H.  Battle.  From 
that  hour  to  this  that  decision  has  been  fol- 
lowed, and  often  reiterated  in  the  Supreme 
Court  of  the  United  States  and  by  the  courts 
of  this  state,  and  always  upon  the  same 
ground  that  it  was  a  constitutional  guaranty 
to  the  Judges  of  their  independence,  for,  if  it 
did  not  mean  that,  its  insertion  was  useless. 
Not  only  has  this  been  repeatedly  decided  by 
a  long  line  of  Judges,  among  them  many  of 
the  ablest  and  purest  men  who  have  adorned 
the  history  of  our  state,  but  they  have  all 
acted  upon  and  accepted  it  as  the  true  and 
only  construction  of  the  Constitution — among 
them  the  able  and  distinguished  gentleman 
now  the  Attorney  General  of  the  state,  while 
at  one  time  he  himself  occupied  a  seat  upon 
the  Supreme  Bench  of  North  Carolina. 

In  Pumell  v.  Page,  133  N.  C.  125,  45  S.  E. 
855,  now  nearly  20  years  ago,  the  Supreme 
Court  of  this  state  in  a  unanimous  opinion 
by  a  bench  of  five  Judges,  representing  both 
political  parties,  held: 

"The  Legislature  is  presumed  to  know  the 
law,  and  when  It  levied  a  tax  upon  incomes  it 
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did  not  intend  to  authorise  the  tax  upon  im- 
comes  exempt  by  the  Constitution  of  the  state 
or  federal  government  from  such  taxation. 
The  act  of  the  oflBcer  in  attempting  to  collect 
such  tax  is  not  authorized  by  law,  and  he  was 
properly  restrained  from  selling." 

This  interpretation  has  been  again  ap- 
proved as  late  as  Southern  R.  Co.  v.  Chero- 
kee, 177  N.  C.  97,  97  S.  E.  764,  and  there  has 
been  nothing  in  the  decisions  of  this  court  or 
of  the  United  States  Supreme  Court  contrary 
to  the  above  decisions  and  conduct  of  the 
Judges  in  this  matter. 

We  would  impute  to  the  defendant,  upon 
the  record,  no  motive  other  than  his  zeal  of 
increasing  his  tax  collections  by  the  sum  of 
$1,000  or  more,  even  though  this  must  be 
done  in  violation  of  the  Constitution.  The 
brief  of  the  distinguished  counsel  for  the 
plaintiff  points  out  that,  instead  of  obtaining 
this  petty  sum  by  violation  of  the  Constitu- 
tion, the  defendant  could  largely  increase 
the  public  revenue,  not  by  violation  of  the 
Constitution,  but  in  accordance  with  its  pro- 
visions and  the  decisions  of  this  and  the 
United  States  Supreme  Court.  The  brief 
says  that,  if  the  defendant  desired  to  enforce 
the  Constitution  as  It  Is  written,  and  as  he 
knows  it  has  been  decided  by  the  courts  of 
this  state  and  of  the  United  States,  he  might 
well  turn  to  Const,  art.  5,  f  3,  which  inroTideB: 


"Laws  shall  be  passed  taxing,  by  uniform 
rule,  all  moneys,  credits,  investments  in  bonds, 
stocks,  joint  stock  companies,  or  otherwise; 
and,  also,  all  real  and  personal  property,  ac- 
cording to  its  true  value  in  money." 

The  defendant  tax  collector  knows,  as 
every  man  in  the  state  knows,  that  this  con- 
stitutional provision,  which  not  only  all  office 
holders,  but  all  voters,  are  sworn  to  obey,  has 
not  been  complied  with.  To  quote  the  lan- 
guage of  the  distinguished  counsel  for  the 
plaintiff,  **The  Constitution  demands  that 
a  tax  shall  be  paid  by  corporations  upon 
their  property,  and  that  the  holders  of  the 
stock  of  these  companies  shall  likewise  pay 
a  tax  on  about  800  millions  of  dollars  of 
'stocks'  which  are  allowed  to  escape  taxa- 
tion in  violation  of  thisT  explicit  requirement 
of  the  Constitution,"  and  counsel  asked  that 
"this  be  settled  by  the  courts  and  in  accord- 
ance with  the  Constitution  and  the  laws  of 
the  state,  and  not  otherwise,"  and  also  fur- 
ther suggests  that  "this  defendant  might  find 
it  consistent  with  his  duty  and  oath  of  office 
to  inquire  into  the  status  of  large  property 
holders  of  this  state  and  see  whether  or  not 
they  are  paying  taxes  as  the  Constitution 
requires  rather  than  to  undertake  to  collect 
taxes  from  those  which  the  Constitution  ex- 
pressly exempts." 

To  this  may  be  added  that,  while  the 
amendment  of  1920  provides  that  **incomes 
from  property  already  taxed  may  be  taxed," 
by  recent  legislation  (section  306  [5]  c.  84,  p. 
210,  Laws  of  1921)  "dividends  from  stock  in 
any  corporation  the  Income  of  which  shall 
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bare  been  assessed  and  the  tax  on  such  in- 
jome  paid  by  the  corporation"  shall  not  be 
caxed.  That  Is,  not  only  the  money  Invest- 
ed in  *'stock"  by  Individuals  and  others 
(amountine:  in  this  state  possibly  to  800  or 
L,000  million  dollars)  is  absolutely  exempted 
rrom  taxation  in  defiance  of  the  constitu- 
cional  provision  (article  5,  §  3)  that  "all 
stocks*'  and  other  personal  property  shall 
be  taxed,  but  it  is  now  further  provided  that 
the  Income  or  dividends  received  by  the 
stockholders,  and  which  is  paid  into  their 
pockets  from  such  stock,  is  exempt  from 
taxation  in  spite  of  the  recent  amendment 
that  "incomes  derived  from  property  taxed" 
(even  if  the  stock  had  been  the  property  of 
the  corporation)  shall  be  taxed.  And  it  fur- 
ther provided  by  a  more  recent  act,  ratified 
December  15,  1921,  that  banking  corpora- 
tions may  deduct  from  taxation  5  per  cent 
of  their  surplus  and  undivided  profits  be- 
sides also  the  total  amount  of  the  surplus 
and  undivided  profits  invested  in  state  or 
United  States  bonds  or  the  bonds  of  fed- 
eral farm  loan  banks  and  joint  stock  land 
banks. 

It  will  be  seen  that  practically  all  the 
"canned  wealth*'  of  the  state  is  thns  exempt- 
ed from  all  taxation,  in  violation  of  the  ex- 
press language  of  our  Constitution.  The  de- 
fendant tax  collector,  instead  of  attempting 
to  replenish  his  funds  by  $1,000  in  violation 
of  the  Constitution  of  this  state  and  of  the 
decisions  of  the  state  and  federal  court, 
might  add  many  millions  of  dollars  to  bis 
tax  collection  by  obeying  the  highest  law, 
the  Constitution  of  the  state,  as  plainly  and 
unmistakably  set  forth,  and  as  construed  by 
numerous  dedsiona  of  this  court  to  which 
he  has  ready  access. 

If  the  defendant  will  thus  take  steps  to 
execute  the  requirements  of  the  Constitution 
as  held  by  many  decisions  of  this  court,  the 
overwhelming  burden  of  taxation  upon  the 
farmers  and  laborer^  and  people  with  small 
means,  all  the  producers  of  wealth,  will  be 
largely  reduced,  and  the  burden  placed 
where  the  Constitution  requires  It,,  upon  the 
corporations  and  others  possessed  of  inordi- 
nate wealth,  who  are  bclhg  permitted  by  the 
defendant  to  enjoy  without  question  by  him 
exemptions  from  taxation  contrary  to  the 
Constitution  which  the  defendant  and  all 
others  have  taken  oath  to  support 

The  above  is  written  upon  the  theory  that 
the  defendant  is  seeking  to  uncover  and  col- 
lect taxes  that  are  withheld  which  the  Con- 
stitution requires  shall  be  collected,  a!nd 
that  by  this  action  the  defendant  is  seeking 
a  decision  along  that  line. 

North  Carolina  is  a  growing  state,  increas- 
ing in  population  and  wealth,  but  taxation 
is  increasing  to  a  stlU  greater  extent    We 


rneed  better  roads  and  better  schools,  and 
there  are  ample  sources  from  which  to  de- 
rive revenue  for  those  and  all  other  neces- 
sary purposes  if  properly  apportioned  ac- 
cording to  the  Constitution;  but  when,  as 
there  is  ground  to  believe,  vast  quantities  of 
wealth  in  idle  hands,  largely  "canned 
wealth,"  so  to  speak,  are  exempted  entirely, 
as  in  instances  above  referred  to,  contrary 
to  the  Constitution,  or  limited  by  an  amend- 
ment to  that  elfect  If  not  passed  for  that 
purpose,  there  will  be  continued  and  grow- 
ing unrest. 

This  unrest  cannot  be  met  by  attemptinje: 
to  exact  $1,000  or  more  Illegally  from  a  small 
class  of  public  servants,  nor  by  tlie  excite- 
ment of  propaganda  against  them  for  not 
yielding  a  tinist  placed  in  their  hands,  but 
respecting  the  conduct  of  their  predecessors 
and  preserving  the  protection  due  to  those 
who  shall  come  after  them. 

The  surest  guaranty  of  the  prosperity  of 
the  people  is  an  equal  and  a  just  adminis- 
tration of  the  law  by  fearless  officers,  and 
a  just  apportionment  of  the  public  burdens 
by  taxes  graduated  according  to  the  capacity 
of  those  called  upon  to  contribute,  and  not 
in  an 'inverse  ratio  by  being  placed  most 
heavily  upon  those  least  able  to  resist  an 
unjust  apportionment   of  these  burdens. 

It  appears  from  the  United  States  financial 
report  that  throughout  the  Union  there  are 
30  thousand  million  dollars  of  "tax-free" 
bonds  which  pay  no  part  of  the  burdens  of 
government  This  Is  In  addition  to  the 
"stocks*'  which  in  this  state,  contrary  to  the 
Constitution,  are  also  exempted  from  taxa- 
tion. In  some  few  states  the  Constitution 
does  not  require,  as  ours  clearly  does,  that 
all  "stocks**  shall  be  taxed.  It  also  appears 
that  there  are  many  hundreds  of  men  in 
the  Union  with  yearly  incomes  of  over  1  mil- 
lion dollars  each,  one  of  them  really  a  resi- 
dent of  this  state,  but  nominally  resident 
elsewhere,  with  an  income  of  3  millions,  and 
therefore  not  even  paying  the  limited  6  per 
cent  income  tax,  and  with  a  capital,  gath- 
ered up  in  30  years,  of  over  100  millions. 
Who  lost  it?  At  the  same  time  there  are 
5  millions  of  unemployed  men  throughout 
the  country. 

As  this  controversy  to  collect  in  $1,000 
contrary  to  law  has  been  largely  carried  on 
outside  the  courts  by  methods  intended  to 
intimidate  the  judges  to  decide  the  matter 
wrongfully  for  fear  lest  they  should  be 
charged  with  being  influenced  by  the  petty 
amount  involved,  it  is  not  inappropriate 
that  these  things  should  be  said.  The  Just 
and  intelligent  people  of  this  state  can  be 
trusted  to  decide  correctly  all  questions  af- 
fecting the  public  welfare  or  their  rights  tt 
the  facts  are  fally  and  fairly  laid  before 
them. 


i^.a) 


SOUTHERN  COTTON  OIL  CO.  v.  GRIMES.* 

(No.  175.) 

< Supreme  Court  of  North  Carolina.    March  8» 

1922.) 

1.  Venue  ^=»60— Court,  on  appeal  from  clerk's 
'  unauthorized  order  of  removal,  may  order  re- 
moval to  the  proper  county. 

Under  P.  L.  1919,  c.  304,  and  P.  L.  1920,  c. 
96,  the  clerk  may  not  order  removal  of  a  cause, 
though  defendant  may  file  his  motion  with  him 
instead  of  applying  to  the  court,  as  formerly 
authorized  by  PelVs  Revisal,  {  425,  but,  on  ap- 
peal from  such  order  of  the  clerk,  the  court 
may  order  removal  to.  the  proper  county. 

2.  Venue  <8=>5d— Order  of  removal  held  prop- 
er though  defendant  first  moved  to  dismiss. 

On  appeal  from  an  erroneous  order  of  re- 
moval by  the  clerk,  the.  court,  in  his  discre- 
tion, did  not  err  in  ordering  removal  on  de- 
fendant's motion,  though  defendant  first  moved 
to  dismiss,  where  the  case  on  appeal  stated 
that  defendant  "filed"  such  motion,  showing 
it  was  not  oral. 


Appeal  from  Superior  Court,  Pitt  County; 
Cranmer,  Judge. 

Action  by  the  Southern  Cotton  Oil  Com- 
pany apalnst  RJ.  B.  Grimes.  Prom  an  order 
dlrectinc:  r  moval  to  the  county  of  defend- 
ant's residence,  plaintiff  appeals.     Affirmed. 

S.  J.  Everett,  of  Greenville,  for  appellant 
F.  G.  James  &  Son,  of  Greenville,  for  ap- 
pellee. 
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fore  the  clerk  his  motion  for  removal,  and 
after  the  answer  is  filed  the  clerk  should 
transfer  all  the  papers  to  the  court  in  term 
in  order  that  the  presiding  Judge  may  pass 
upon  the  defendant's  motion.  P.  L.  1919,  c. 
304 ;  P.  L.  1920,  c.  96 ;  Zucker  v,  Oettinger, 
179  N.  C.  277,  102  S.  E.  413.  The  clerk's 
order  of  removal  was  erroneous,  but  on  ap- 
peal his  honor  bad  Jurisdiction  to  hear  the 
defendant's  motion,  and  appropriately  made 
an  order  to  remove  the  cause  to  the  proper 
venue,  which  in  this  case  is  the  county  of 
the  defendant's  residence.  C.  S.  §§  469,  470, 
637  J  Railroad  v.  Stroud,  132  N.  C.  416,  43 
S.  E.  913;  Ryder  v.  Oates,  173  N.  C.  669, 
92  S.  E.  508. 

[21  The  plaintiff  Insists  that  a  motion  to 
dismiss  an  action  for  Improper  venue  is  not 
a  motion  for  removal ;  and,  further,  that  the 
defendant's  motion,  whatever  Its  nature,  was 
not  in  writing  as  required  by  the  statute. 
But  the  case  on  appeal  states  that  the  de- 
fendant "filed  a  motion  to  dismiss,"  and  on 
appeal  moved  the  court  to  transfer  the  cause 
to  Martin  county.  The  word  "filed"  nega- 
tives the  Idea  of  an  oral  motion,  and  the 
mere  circumstance  that  the  defendant  first 
moved  to  dismiss  is  immaterial.  Moreover, 
the  Judgment  recites  his  honor's  exercise  of 
discretion,  presumably  for  the  convenience 
of  witnesses,  in  ordering  the  removal.  There 
being  no  error,  the  judgment  is  afllrmed. 

Affirmed. 


ADAMS,  J.  The  plaintiff  is  a  nonresident 
corporation  and  the  defendant  a  resident  of 
Martin  county.  On  December  6,  1921,  the 
plaintiff  brought  suit  in  Pitt  to  recover  dam- 
ages for  alleged  breach  of  contract;  and  the 
defendant,  before  the  time  for  answering  ex- 
pired, appeared  before  the  clerk  of  the  su- 
perior court  of  the  latter  county  and  filed 
a  motion  to  dismiss  the  action.  The  clerk 
denied  this  motion  and  ex  mero  motu  made 
an  order  of  removal  to  Martin,  and  extended 
the  time  for  the  defendant  to  answer.  The 
plaintiff  appealed  from  this  order  to  the 
court  in  term ;  and  to  an  order  made  by  his 
honor  removing  the  cause  from  Pitt  to  Mar- 
tin the  plaintiff  excepted.  The  appeal  pre- 
sents for  review  the  correctness  of  his  hon- 
or's ruling. 

[1]  Anterior  to  the  passage  of  the  act  to 
restore  the  provisions  of  the  Code  of  Civil 
Procedure  in  regard  to  process  and  plead- 
ings, the  defendant,  before  the  time  for  an- 
swering expired,  was  authorized  to  apply  to 
the  court  in  term  for  the  removal  of  an  ac- 
tion which  had  been  brought  in  the  wrong 
county.  Pell's  Rev.  §  425.  This  change  in 
procedure  did  not  authorize  the  clerk  to  re- 
move a  cause  on  the  ground  of  Improper 
venue.    Before  the  expiration  of  the  time  for 


(183  N.  C.  128) 

SUTTON  et  al.  v.  SUTTON  et  al.     (No.  179.) 

(Supreme  Court  of  North  Carolina,    lilarch  8, 

1922.) 

1.  Deeds  ^=s>2l  1(f)— Evidence  held  to  prove 
grantor's  mental  capacity. 

In  action  to  enjoin  grantee  from  conveying 
land  on  the  ground  that  the  grantor  wag  men- 
tally incapacitated  at  the  time  of  the  execu- 
tion of  the  deed  to  grantee,  evidence  as  to  the 
mental  capacity  of  grantor  at  the  time  held 
to  sustain  judgment  dissolving  temporary  re- 
straining order. 

2.  InjuNotloN  ^s>l  75— Court  In  dissolving  tem- 
porary restraining  order  should  not  make 
final  determination  as  to  rights  of  parties. 

In  action  to  enjoin  grantee  from  conveying 
land  on  the  ground  that  the  deed  to  grantee 
was  void  because  of  mental  incapacity  of  gran- 
tor, the  court  on  dissolving  temporary  restrain- 
ing order  erred  in  adjudging  that  grantee  was 
the  owner  of  the  land,  and  that  the  deed  to 
grantee  conveyed  grantor's  interest,  since  such 
questions  should  have  been  disposed  of  in,  the 
final  judgment  after  determination  thereof  by 
the  verdict  of  the  jury. 

Appeal  from  Superior  Court,  Pitt  County; 
Horton,  Judge. 

Action  by  J.  W,  Sutton  and  others  against 


answering  the  defendant  may  now  lodge  be- )  David  Sutton  and  others.    From  a  Judgment 

C=:»For  other  cases  see  same  topic  and  KBY-NUliBBR  in  all  Key-Numbered  Digests  and  Indexes 

'Republished  with  correction  112  S.  B.  698. 


778 


110  SOUTHEASTBRN  REPORTER 


(N.C. 


dissolving    a    temporary    restraining    order, 
plaintiffs  appeal.    Si odifled  and  affirmed. 

On  the  issue  as  to  whether  Lydia  Crawford 
was  capable  of  executing  the  deed,  the  affi- 
davit of  the  register  of  deeds  who  wrote  the 
deed  stated  that  he  wrote  the  deed  at  the 
direction  of  Mrs.  Crawford,  that  from  a  con- 
versation with  her  he  was  firmly  convinced 
that  she  was  of  sound  mind,  and  that  she 
understood  what  she  was  doing  and  to  whom 
she  was  conveying  the  land.  The  affidavit  of 
the  deputy  clerk  of  the  superior  court  who 
took  her  private  examination  to  the  'deed 
stated  that  he  was  satisfied  that,  at  the  time 
she  executed  the  deed,  she  was  of  sound  mind 
and  capable  of  transacting  business,  and  that 
she  knew  the  land,  knew  the  value  of  it,  and 
knew  what  she  wanted  for  it,  and  that  he 
had  never  at  any  time  heard  any  intimation 
that  she  was  of  weak  mind.  Other  affidavits 
of  a  number  of  other  persons,  including 
physicians  who  had  professionally  attended 
Mrs.  Crawford,  stated  that  they  had  known 
her  well,  and  that  in  their  opinion  she  was 
fully  competent  to  execute  the  deed  at  the 
time  it  was  executed.  There  was  only  one 
opposing  affidavit  in  which  the  affiant  stated 
that  he  had  known  Mrs.  Crawford  for  many 
years,  and  that  at  the  time  of  the  execution 
of  the  deed  she  did  not  have  sufficient  mental 
capacity  to  execute  the  deed,  or  to  transact 
any  business  whatever. 

Julius  Brown,  of  Greenville,  for  appel- 
lants. 

F.  Q.  James  &  Son  and  Albion  Dunn,  all 
of  Greenville,  for  appellees. 

ADAMS,  J.  [1]  Drusilla  Crawford  died 
seized  in  fee  of  a  tract  of  land  in  Pitt  county, 
leaving  four  children  as  her  heirs  at  law,  two 
of  whom  were  Lydia  Crawford  and  David 
Sutton.  Thereafter,  on  February  11,  1921, 
Lrydla  Crawford  and  her  husband,  J.  B. 
Crawford,  executed  and  delivered  to  David 
Sutton  a  deed  conveying  Lydia's  Interest  in 
said  land;  and  David  Sutton  and  his  wife 
executed  a  mortgage  to  Lydia  to  secure  the 
purchase  price.  The  plaintiffs  filed  their 
complaint,  alleging  that  Lydia  Crawford,  at 
the  time  her  deed  was  executed,  was  mental- 
ly incapacitated  and  unable  to  comprehend 
the  significance  of  her  deed ;  and  the  defend- 
ants filed  answers  denying  the  plaintifTs  al- 
legation. A  temporary  order  restraining 
David  Sutton  from  conveying  the  land  and 
J.  B.  Crawford  from  disposing  of  the  note 
was  issued  and  made  returnable  before  Judge 
Horton.  Affidavits  were  filed,  and  on  the 
hearing  at  chambers,  his  honor  heard  the 
proof,  found  the  facts,  and  dissolved  the  re- 
straining order,  and  adjudged  that  the  deed 
executed  by  J.  B.  Crawford  and  his  wife  to 
David  Sutton  conveyed  Lydia's  interest  in 
the  land,  and  that  David  Sutton  is  the  owner 
of  the  interest  conveyed. 


[2]  Upon  the  facts  set  forth  in  the  record, 
his  honor  properly  dissolved  the  restraining 
order,  and  to  this  extent  the  judgment  is  af- 
firmed; but  his  honor  should  not  have  ad- 
judged that  David  Sutton  is  the  owner  of 
the  land  in  controversy,  or  that  Lydia's  deed 
conveyed  her  interest,  because  these  ques- 
tions must  be  disposed  of  in  the  final  Judg- 
ment, which  will  ultimately  be  determined 
by  the  verdict  of  the  Jury;  and  to  this  ex- 
tent the  Judgment  is  modified. 

The  cost  will  be  taxed  against  the  ap- 
pellees. 

Modified  and  affirmed. 


(183  N.  c.  iir> 

MOOLIN  V.  GARRETT  &   LAWRENCE. 

(No.  90.) 

(Supreme  Court  of  North  Carolina.     March  8, 

1922.) 

i.  Appeal  and  error  ^=s>2l6(2)  —  IssulBcieit 
charge   must   be  met   by  request  for  faller 
charge. 
Appellants  cannot  complain  that  a  charge 
did  not  state  the  rule  as  to  the  weight  of  tes- 
timony, in  the  absence  of  a  request  to  charge 
more  fuUy. 

2.  Trial  ^=s>2\0{\)  —  Charge  to  deternioe 
weight  of  testimony  hold  proper. 

A  charge  that  the  jury  were  the  triers  of 
the  facts,  and  could  decide  on  the  truthfulness 
of  any  witness  and  the  weight  of  his  testimony, 
held  proper,  where  the  controversy  turned  al- 
most entirely  on  the  determination  of  the  facts. 

3.  New  trial  ^=9168  —  Petition  in  Sapremo 
Court  should  be  submitted  without  argument 
and  decided  on  affidavits  withoot  opinion. 

A  petition  for  new  trial  in  Supreme  Court 
for  newly  discovered  evidence  should  be  sub- 
mitted without  argument,  and  wHl  l>e  decided 
on  the  affidavits  without  filing  an  opinion. 

'    Appeal    from    Superior    Court,    Hertford 
County;    Kerr,  Judge. 

Action  by  E.  Modlin  against  Garrett  & 
Lawrence.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    No  error. 

W.  R.  Johnson,  of  Ahoskie,  and  WintoD 
&  Matthews,  of  Windsor,  for  appellants. 
John  E.  Vann,  of  Winton,  for  appellee. 

CLARK,  C.  J.  This  is  an  action  begun  be- 
fore a  Justice  of  the  peace  to  recover  from 
the  defendants  the  sum  of  $150,  balance 
claimed  on  timber  sold  by  the  plaintiff  to 
them,  and  $5  for  other  timber  wrongfully 
cut  from  plaintifTs  land. 

The  first,  second,  and  fourth  assignments 
of  error  are  solely  as  to  matters  of  fkct 
The  exception  of  the  defendants  that  the 
charge  was  not  clear  and  intelligent,  and 
that  thore  was  an  expression  of  opinion  on 
the  facts  as  to  the  $5,  cannot  be  sustained. 
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Tbe    third    exception    was   that   the   court 
charged  the  jury: 

"Xou  are  the  triers  of  the  fact.  You  have  the 
right  to  decide  upon  the  truthfulness  of  any 
person  upon  the  stand  and  you  will  determine 
bow  much  weight  to  give  his  testimony.  You 
are  to  carefully  scrutinize  the  evidence.  The 
court  has  no  opinion  of  its  own,  and  does  not 
intend  to  convey  any.  You  will  take  these  is- 
sues and  be  governed  by  the  evidence.** 

The  defendants  contend  that  this  leaves 
the  jury  without  chart  or  compass,  and -is 
a  restriction  upon  the  defendants'  evidence, 
and  further  that  the  rule  as  to  the  testimony 
of  parties  was  not  charged. 

[1 ,  2]  It  is  true  the  charge  as  to  the  weight 
to  be  given  to  the  testimony  of  the  witnesses 
might  have  been  stated  more  fully,  but  ther« 
was  no  request  to  charge  more  fully,  and  we 
do  not  find  any  error  in  the  charge  as  given. 
Scrutiny  of  the  case  on  appeal  shows  that 
the  controversy  turned  almost  entirely  upon 
the  determination  of  the  facts  In  regard  to 
which  the  Jury  are  proper  triers. 

[3]  There  is  also  filed  in  the  case  an  appli- 
cation for  a  new  trial  for  newly  discovered 
evidence  and  an  answer.  In  regard  to  this 
the  settled  practice  of  the  courts  is  that  such 
petition  be  submitted  without  argument,  and 
will  be  decided  by  the  court  upon  scrutiny  of 
the  affidavits  without  filing  any  opinion. 
Steeley  v.  Lumber  Co.,  165  N.  C.  35,  80  S.  B. 
963 ;  Johnson  v.  Railroad,  163  N.  G.  453,  79 
S.  E.  690,  Ann.  Cas.  1915B,  958. 

Upon  consideration  of  the  whole  case  the 
motion  for  new  trial  for  newly  discovered 
testimony  Is  denied,  and  on  the  case  proper 
we  find  no  error. 


(i?3  N.  C.  137) 

MASCOT  STOVE  &,  MFG.  CO.,  Inc.,  et  aJ.  v. 
TURNAGE  (HART,  Intervener).   (No.  180.) 

(Supreme  Court  of  North  Carolina.    March  8, 

1922.) 

1.  Assignments  for  benefit  of  creditors  <$=>308 
(2)~Statutes,  pertaining  to  receivers,  as  to 
preference  for  wages  cannot  be  read  Into 
those  governing  assignees  for  creditors. 

No  such  inference  of  similarity  can  be 
drawn  from  the  office  and  duties  of  a  receiver 
and  an  assignee  for  the  benefit  of  creditors 
that  C.  S.  §§  859,  860,  pertaining  to  receivers, 
can  be  read  into  Bectione  1609,  1618,  provid- 
ing that  an  assignee  pay  as  a  preferred  claim 
wages  due  a  clerk  earned  within  three  months 
of  the  assignment. 

2.  Statutes  ^=>l90~DeflnIte  and  sensible 
meaning  expressed  In  unambiguous  statute 
presumed  to  be  the  one  intended. 

If  the  language  of  a  statute  is  plain  and 
free  from  ambiguity,  and  expresses  a  single, 
definite,  and  sensible  meaning,  that  meaning  is 
conclusively  presumed  to  be  the  one  intended. 


Appeal  from  Superior  Court,  Pitt  CJounty ; 
Lyon,  Judge. 

Action  by  the  Mascot  Stove  &  Manufactur- 
ing Company,  Inc.,  and  others  against  L.  C. 
Tumage,  trading  as  the  Pitt  Hardware  Com- 
pany, in  which  W.  J.  Hart  intervened.  From 
an  order  of  the  superior  court  afl&rmlng  an 
order  of  the  receiver  disallowing  interven- 
er's claim  as  a  pi*eferred  claim,  intervener 
excepts  and  appeals.    No  error,  and  affirmed. 

This  is  a  civil  action  commenced  in  the 
superior  court  of  Pitt  county  by  the  Mascot 
Stove  Manufacturing  Company  against  L.  C. 
Turnage,  trading  as  the  Pitt  Hardware  Com- 
pany. Upon  the  complaint,  R.  T.  Cox  was 
appointed  receiver  of  L.  C.  Tumage,  who, 
as  an  individual,  was  doing  a.  hardware  busi- 
ness in  the  town  of  Ayden,  N.  C,  under  the 
firm  name  or  trade-name  of  the  Pitt  Hard- 
ware 0)mpany.  At  the  time  a  receiver  was 
appointed,  and  for  several  months  prior 
thereto  Wilbur  J.  Hart  was  working  with 
the  said  Pitt  Hardware  Company  as  a  clerk 
in  the  stove  store.  Upon  the  appointment 
of  the  receiver,  W.  J.  Hart,  by  order  of  Hon. 
W.  A.  Devin,  the  Judge  then  holding  the 
courts  of  the  district,  at  the  April  term, 
1921,  of  the  superior  court  of  Pitt  county, 
was  allowed  to  Intervene  and  become  a  par- 
ty, and  by  the  order  was  allowed  to  file  his 
claim  with  the  receiver  for  a  preference  for 
three  months'  labor  performed  Just  prior  to 
the  appointment  of  the  receiver.  The  said 
Wilbur  J.  Hart  filed  his  claim  for  three 
months  services  at  $100  per  month  Just  prior 
to  the  appointment  of  the  receiver,  and  ask- 
ed in  said  claim  that  the  same  be  allowed  as 
a  preferred  claim,  and  that  it  be  paid  in  full. 
The  receiver  disallowed  said  claim  for  a 
preference,  and  allowed  it  as  a  general  credi- 
tor's claim,  from  which  ruling  of  the  receiv- 
er, W.  J.  Hart,  intervener,  excepted  and  ap- 
pealed to  the  superior  court,  and  the  same 
came  on  to  be  heard  at  the  November  Term, 
1921,  of  the  superior  court  of  Pitt  county, 
and  the  ruling  of  t^ie  receiver  was  sustained, 
disallowing  the  intervener's  claim  for  a  pref- 
erence, to  which  order  and  Judgment  Wil- 
bur J.  Hart  excepted  and  appealed. 

P.  R.  Hlnes  and  Julius  Brown,  both  of 
Greenville,  for  appellant. 

Albin  Dunn  and  Lewis  G.  Cooper,  both  of 
Greenville,  for  H.  T.  Cox,  receiver. 

WALKER,  J.  [1,  2]  The  facts  in  this  ap- 
lieal  are  very  few,  and,  as  we  think,  very 
simple.  The  intervener,  W.  J.  Hart,  con- 
cedes that  he  has  no  lien,  or  preference.  In 
the  distribution  of  the  assets  of  the  defend- 
ant, at  common  law  or  In  equity,  and  bases 
his  claim  to  one  upon  the  provisions  of  Con- 
solidated Statutes,  §  1618,  which  Is  a  part 
of  chapter  28  concerning  voluntary  assign- 
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ments  for  the  benefit  of  creditors,  section 
1609  providing: 

"Upon  the  execution  of  any  yolontary  deed 
of  trust  or  deed  of  assignment  for  the  benefit 
of  creditors,  all  debts  of  the  maker  thereof 
shall  become  due  and  payable  at  once,  and  no 
such  deed  of  trust  or  deed  of  assignment  shall 
contain  any  preferences  of  one  creditor  over 
another,  except  as  hereinafter  stated." 

Section  1618  is  as  follows: 

"The  trustee,  after  paying  the  necessary 
costs  of  the  administration  of  the  trust,  shall 
pay  as  speedily  as  possible  (1)  all  debts  which 
are  a  lien  upon  any  of  the  trust  property  in 
his  hands,  to  the  extent  of  the  net  proceeds  of 
the  property  upon  which  such  debt  is  a  lien; 

(2)  wages  due  to  workmen,  clerks,  traveling  or 
city  salesmen,  or  servants,  which  have  been 
earned  within  three  months  before  registration 
of  said  deed  of  trust  or  deed  of  assignment,  and 

(3)  all  other  debts  equally  ratable/' 


ti 


Counsel  for  intervener  relies  on  Consol. 
St  I  1113(6)  and  section  860  as  to  receivers. 
But  the  intervener  presents  a  case  of  first 
impression,  and  none  of  the  sections  of  the 
statute  warrants,  nor  do  all  of  them  combin- 
ed warrant,  the  inference  he  draws  from 
them,  that  an  individual's  assignment  for  the 
benefit  of  his  creditors  bears  such  a  close  re- 
semblance to  the  remedy  for  the  appoint- 
ment of  a  receiver,  in  the  cases  specified  in 
the  statute  (Consol.  St.  |§  859,  860)  as  to 
justify  us  in  reading  into  section  1618,  as 
to  assignments,  any  words  that  would  confer 
a  preference  or  a  lien  in  favor  of  the  inter- 
vener as  a  clerk  in  the  debtor's  store  or  place  ( 
of  business.  Nor  Is  the  contention  sound, 
or  permissible,  that  tlie  ofilce  and  duties  of 
an  assignee,  under  a  general  assignment  for 
the  benefit  of  creditors,  and  those  of  a  re- 
ceiver are  even  substantially  alike.  One  is 
appointed  by  the  voluntary  act  of  a  debtor, 
while  the  other  is  appointed  against  the  con- 
sent of  the  debtor.  The  Legislature  no  doubt 
thought  that,  when  the  act  of  appointment 
was  purely  voluntary,  the  debtor  should  be 
Just  before  he  is  generous,  and  therefore 
required  him  to  prefer,  at  least  as  to  a 
portion  of  their  claim  upon  him,  workmen, 
clerks,  traveling  salesmen  and  servants,  but 
it  is  plain  that  no  such  exception  in  their 
favor  was  intended  in  the  case  of  a  receiver- 
ship, or  could  have  been  contemplated.  We 
are  not  permitted  to  change  the  phraseology 
of  a  statute,  and  certainly  not  its  meaning, 
so  as  to  include  a  case  not  mentioned  in  it 
This  w^ould  be  to  amend  the  statute,  which 
would  be  legislation  and  not  construction. 
The  object  of  all  interpretation,  or  construc- 
tion, is  to  ascertain  the  meaning  and  inten- 
tion of  the  Legislature,  to  the  end  that  the 
same  may  be  enforced,  which  must  be  sought 
for  first  of  all  in  the  language  of  the  statute 
Itself,  for  it  must  be  presumed  that  the 
means  employed  by  the  Legislature  to  ex- 


press its  will  are  adequate  to  the  purpose, 
and  do  express  that  will  correctly.  If  tbe 
language  of  the  statute  is  plain  and  free 
from  ambiguity,  and  expresses  a  single,  def- 
inite, and  sensible  meaning,  that  meaning  is 
conclusively  presumed  to  be  the  one  whicli 
the  Legislature  intended  to  convey,  or,  in 
other  words/  the  statute  must  then  be  inter- 
preted literally.  This  was  said  in  Abemathy 
v.  Commissioners,  169  N.  C.  631,  86  S.  E.  677. 

The  decision  of  the  learned  judge  was 
clearly  right,  and  there  was  no  error,  as  al- 
leged by  the  appellant 

Afllrmed. 


(183  N.  C.  675) 

ABERNETHY  et  al.  v.  GODETTE  et  al. 

(No.    171.) 

(Supreme  Court  of  North  Carolina.    March  15v 

1922.) 

Trial  ^s9l94(12)-*ln8tnietlon  not  t»  consider 
whether  charges  were  exorbitant  held  erro- 
neous. 

Id  an  action  on  a  note  for  legal  services 
"rendered  and  to  be  rendered,**  where  there  was 
evidence  that  the  relation  of  attorney  and  client 
existed  at  tbe  time  of  its  execution,  the  court 
erred  in  instructing  the  jury  that  it  had  nothing 
to  do  with  the  question  of  exorbitant  charges; 
it  being  for  it  to  determine  whether  a  fiduciary 
relation  existed  at  such  time. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;   L#yon,  Judge. 

Action  by  C.  1>.  Abemethy  and  another 
against  John  H.  Godette  and  another,  to 
recover  the  face  value  of  a  promissory  note. 
From  a  verdict  and  Judgment  in  favor  of 
plaintiffs,  the  defendants  appealed,  assign- 
ing error.     New  trial*. 

E.  M.  Green  and  R.  A.  Nunn«  both  of 
New  Bern,  for  appellants. 

Ward  &  Ward  and  Charles  R.  Thomas,  all 
of  New  Bern,  for  appellees. 

PER  CURIAM.  The  note  upon  which  this 
suit  is  brought,  as  alleged  in  the  complaint — 

"was  made,  executed,  and  delivered  by  the  de- 
fendants to  the  plaintiffs  for  balance  due  for 
professional  services  rendered  and  to  be  ren- 
dered by  the  plaintiffs  as  attorneys  to  the  de- 
fendant John  H.  Godette,  at  the  special  in- 
stance and  request  of  both  of  the  defendants. 
John  H.  Godette  and  J.  W.  Belangia.' 


»> 


Briefiy,  the  circumstances  under  which 
said  note  was  signed  and  delivered  were  as 
follows:  In  December,  1918,  John  H.  Godette 
was  a  deserter  from  the  United  States  army, 
hiding  out  or  concealing  himself  in  the 
woods  of  Craven  county.  He  sent  his  co- 
fendant,  Belangia,  to  New  Bern  to  employ 
counsel  to  represent  him  and  to  assist  in 
getting  him  out  of  his  trouble.     Belangia 
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called  upon  the  plaintiffs,  and  we  now  quote 
•  from  the  testimony  of  Mr.  Abernethy: 

"Mr.  Belanfda  came  to  our  office  and  said, 
1  have  a  colored  man  that  I  am  interested  in, 
and  T  want  you  to  see  if  you  can  get  him  out  of 
trouble/  I  asked  him  what  kind  of  trouble  he 
wn.9  m,  and  he  told  me  he  had  left  camp — de- 
serted. I  said,  'Mr.  Belangia,  it  is  a  difficult 
thinij  to  do,  and  I  don't  like  to  engage  in  that 
kind  of  business.  It  will  cost  you  a  good  deal 
\of  money.  In  the  first  place,  I  have  got  to  take 
your  boy  to  camp;  it  is  a  long  trip;  I  am  just  as 
busy  here  in  the  office  as  I  can  be  at  this  time, 
and,  more  than  that,  it  subjects  a  man,  more  or 
less,  to  criticism;  but  I  am  in  the  practice  of 
law  for  legitimate  business,  and  I  will  do  it  if 
you  folks  will  pay  the  price.*  He  asked  me 
what  it  would  cost  him,  and  I  said,  *It  will  cost 
you  at  least  $3,000.'  He  replied,  'That  is  too 
much.*  About  that  time  Mr.  Willis  came  in  the 
office,  and  we  talked  it  over,  and  we  agreed  on 
a  price  of  $2,000.  I  said,  'The  only  way  is  to 
take  this  boy  back  to  camp  and  lay  onr  cards 
on  the  table.'  Mr.  Belangia  said  that  looked 
to  him  like  the  only  thing  to  do.  He  said  he 
would  carry  us  down  to  where  this  fellow  was. 
Late  that  afternoon  he  got  one  of  these  cof- 
fin Fords  and  a  colored  man  and  started,  Mr. 
Willis  and  me,  down  to  Harlowe.  It  was  a 
dark,  rainy  day,  and  night  came  on  pretty  soon. 
He  took  us  to  a  colored  man's  house  on  the 
road  near  Harlowe,  and,  when  we  went  in, 
there  was  John  sitting  in  there,  calm  and  se- 
rene. I  had  known  John  before.  Mr.  Belangia 
did  most  of  the  talking,  and  said  to  him:  'I 
have  arranged  with  this  man  to  get  yon  out  of 
this  trouble;  how  much  money  have  you  got?' 
John  then  began  to  pull  bills  out — ^they  were 
pinned  with  safety  pins  all  around  in  his 
clothes.  He  pulled  out  $400  or  $500,  and  said 
that  was  all  he  had.  Mr.  Belangia  said  to 
him.  *Well,  I  will  lend  you  some,'  and  he  went 
down  in  his  jeans  and  turned  it  over  to  Mr. 
Willis  and  me.  I  never  had  so  much  money  in 
my  life.  He  thon  said.  'What  are  you  going  to 
do  about  this  other  thousand?'  They  had  made 
up  a  thousand  right  there.  I  said,  'Have  yon 
any  property?*  He  then  said  he  would  sign  a 
note  with  John  for  the  other  thousand.  I 
said,  'We  will  have  to  discount  the  note  or  get 
the  money  on  it  from  the  bank.'  I  then  tore  a 
leaf  out  of  some  kind  of  a  book  there,  and 
Mr.  Willis  had  a  fountain  pen.  I  wrote  the 
note,  I  think,  and  they  signed  it,  and  we  left. 
I  told  tTohn  I  thought  it  was  best  for  him  not 
to  go  to  New  Bern.  I  said,  'I  think  you  had 
better  join  me  tomorrow  night  and  I  will  take 
you  on  to  Charlotte.'  ♦  ♦  ♦  When  we  ar- 
rived at  camp,  I  was  introduced  to  the  judge 
advocate.  Some  of  his  people  lived  in  New 
Bern,  and  we  talked  about  that  for  a  little 
while;  then  I  said  to  him:  'Judge,  I  don't 
reckon  you  ought  to  charge  this  fellow  with  de- 
sertion; he  just  got  ready  to  leave  and  left.* 
I  told  him  I  had  the  negro  out  there  in  the 
automobile.  He  said,  'I  expect  we  can  fix  it 
up,  but  you  will  have  to  deliver  yonr  man.'    I 


called  John  in,  and  he  said:  'Boss,  I  just  went 
home  because  my  folks  were  sick.*  I  said, 
'Judge,  Mr.  Willis  tried  to  get  John  exempted 
from  the  draft  on  the  theory  of  age;  he  can 
send  yon  the  papers.'  I  said,  'You  know  the 
negro's  character.'  He  answered,  'Well,  that 
is  all  right;  you  can  go  on  back  and  I  will  look 
out  for  John.'  I  went  on  to  Washington  to 
attend  to  same  business  matter  there,  and  when 
I  got  home  John  was  there  with  an  honorable 
discharge  and  $60  bonus,  so  Mr.  Belangia 
said." 

Cross-examination : 

"We  went  down  to  Dove's  house  that  night, 
wherever  it  was,  and  met  John,  and  collected 
$1,000  and  got  the  note.  The  next  time  I 
saw  him  was  when  he  met  me  on  the  train  at 
Clark's  and  I  carried  hinf  to  Charlotte.  ♦  ♦  ♦ 
We  were  in  Charlotte  all  day  long.  I  stopped 
at  the  Selwyn  Hotel,  and  I  arranged  with  the 
cook  there  to  feed  John,  and  some  time  in  the 
afternoon  I  carried  John  out  to  the  camp.  I 
left  Charlotte  some  time  that  night,  and  the 
next  time  I  saw  John  he  was  back  home.  The 
service  that  I  rendered  him  was  that  I  got  him 
released  of  this  charge  and  got  an  honorable 
discharge.  The  man  gave  me  to  understand 
that  he  would  take  care  of  him.  I  expected  to 
see  John  in  a  few  days.  They  said  if  they 
needed  me  they  would  let  me  know.' 
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In  regard  to  the  reasonableness  and 
amount  of  plaintiffs'  charges,  his  honor  in- 
structed the  Jury  as  follows: 

"Now,  something  has  been  said  about  exor- 
bitant charges.  You  have  nothing  to  do  with 
that.  The  people  have  a  constitutional  right 
to  make  contracts,  and  if  they  make  a  bad  or 
unfortunate  contract  when  there  is  no  fraud  or 
misrepresentation  it  is  enforceable  against 
them.  You  have  nothing  to  do  with  the 
charge.  That  is  a  matter  between  the  parties 
who  enter  into  a  contract." 

To  this  instruction,  the  defendants  except, 
and  assign  same  as  error.  We  think  the  in- 
struction was  erroneous  under  the  doctrine 
announced  in  Stem  v.  Hyman,  182  N.  C.  422, 
109  S.  B.  79.  It  will  be  observed  that  the 
note  was  given  "for  services  rendered  and 
to  be  rendered."  There  is  evidence,  other 
than  that  quoted  above,  tending  to  show  that 
the  relation  of  attorney  and  client  existed  at 
the  time  of,  and  prior  to  the  agreement 
which  resulted  in,  its  execution.  This  is 
not  admitted  by  the  plaintiffs,  but  the  cir- 
cumstances are  such  as  to  require  a  submi&- 
sion  of  the  question  to  the  Jury.  Of  course 
thp  Instruction  was  correct  if  no  fiduciary 
relation  existed  at  the  time.  Casdcet  Co. 
V.  Wheeler,  182  N.  C.  459,  109  S.  B.  878; 
Elliott  on  Contracts,  f  2866. 

New  trial. 
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(183  N.  C.  730) 

STATE  V.  JOHNSON.     (No.  85.) 

(Supreme  Court  of  North  Carolina.    March  1, 

1922.) 

L  ConstitutionaJ  law  ^=955— Rules  and  proce- 
dure of  Supreme  Court  are  controlled  entirely 
by  such  court 

The  rules  and  procedure  of  the  Supreme 
Court  are  committed  entirely  to  such  court  by 
the  Constitution,  and  no  legislative  act  could 

modify  its  procedure. 

• 

2.  Criminal  law  ^=»1099(6)  •*  Allowing  each 
aide  60  days  for  serving  cases  held  not  Jos- 
tlfled. 

In  view  of  C.  S.  {  643,  allowing  15  days  to 
serve  case  on  appeal  and  10  days  to  serve  coun- 
ter case  and  the  necessity  of  settling  cases 
without  unnecessary  delay  so  as  to  increase  the 
difficulty  of  settling  disputes  as  to  what  hap- 
pened on  the  trial,  held  that  allowing  each  side 
60  days  for  serving  cases  on  appeal  in  a  brief 
criminal  case  which  could  easily  have  been  set- 
tled within  the  statutory  time  is  without  justi- 
fication. 

3.  Criminal  law  ^s>  1106 (3)— Appeal  dismissed 
If  not  docketed  at  first  term  after  trial,  unless 
record  docketed  In  apt  time  and  certiorarf 
asked. 

Supreme  Court  rule  5  (81  S.  E.  vii)  re- 
quires transcript  of  record  on  appeal  from 
judgment  rendered  before  commencement  of 
term  of  Supreme  Court  docketed  at  such  term 
seven  days  before  entering  upon  call  of  docket 
of  the  district  to  which  it  belongs,  and  the 
rules  require,  if  a  case  for  any  reason  is  not 
docketed  at  the  first  term  after  trial  below, 
a  transcript  of  the  record  proper  must  be  dock- ' 
eted  in  apt  time  and  the  certiorari  asked  or  the 
appeal  will  be  dismissed. 

Appeal  from  Superior  Court,  Chatham 
County;  Cranmer,  Judge. 

Robert  Johnson  was  convicted  of  violating 
the  Intoxicating  Liquor  Laws,  and  he  ap- 
peals.   Appeal  dismissed. 

The  Attorney  General  and  Frank  Nash, 
Asst.  Atty.  Gen.,  for  the  State. 

Wade  Barber  and  Long  &  Bell,  all  of 
Pittsboro,  for  appellant 

CLARK,  C.  J.  At  August  term,  1021,  of 
Chatham  the  defendant  was  convicted  of  hay- 
ing Intoxicating  liquor  in  his  possesslcm  for 
the  purpose  of  sale,  and  also  of  receiving 
more  than  one  quart,  in  one  package,  at  one 
time,  in  15  days,  and  appealed;  The  appeal 
was  not  docketed  in  this  court  until  Febru- 
ary 11,  1922.  The  August  term  of  Chatham 
.was  held  before  the  commencement  of  the 
fall  term,  1921,  of  this  court,  but  there  was 
no  record  proper  docketed,  and  the  motion  of 
the  Attorney  General  to  dismiss  must  be  al- 
lowed. 

Rule  5  of  this  court  (81  S.  E.  vii)  requires 
that— 


'The  transcript  of  the  record  on  appeal  from 
a  judgment  rendered  before  the  commencement 
of  a  term  of  this  court  must  be  docketed  at 
such  term  7  days  before  entering  upon  a  call 
of  the  docket  of  the  district  to  which  it  be- 
longed and  stand  for  argument  in  its  order.' 


tf 


There  are  exceptions  as  to  the  first  three 
districts  only.  The  uniform  practice  of  this 
court,  under  the  rules  found  necessary  for 
the  proper  dispatch  of  the  public  business, 
requires  that  when  this  is  not  done,  if  there 
is  any  good  excuse  as  for  failure  of  the 
Judge  to  settle  the  case  on  appeal  or  other- 
wise, still  the  record  proper  must  be  docketed 
7  days  before  the  call  of  the  docket  of  the 
district  at  the  proper  term,  and  an  applica- 
tion made  to  this  court  for  a  certiorari,  upon 
which  motion,  based  upon  affidavit,  the  court 
will  decide  whether  a  certiorari  will  issue  or 
not  to  supply  the  defect.  The  appellant  can- 
not decide  this  matter  for  himself.  In  this 
case  tlie  record  proper  was  not  docketed  at 
last  term  in  the  tipae  required  by  the  rules, 
and  no  motion  for  certiorari  was  asked  for, 
and  the  appeal  must  be  dismissed. 

The  excuse  offered  by  the  appellant  for  not 
docketing  the  record  proper  at  last  term  is 
that  the  judge  granted  60  days  in  which  the 
appellant  could  serve  the  case  on  appeal,  and 
the  state  was  allowed  60  days  to  reply  and 
that  if  this  time  had  been  occupied,  the  case 
could  barely  have  been  settled  in  time  to 
have  been  heard  at  last  term.  But  even 
taking  this  to  be  so,  that  did  not  dispense 
with  the  duty  of  the  appellant  to  obtain 
from  the  clerk  below  a  transcript  of  the  rec- 
ord proper,  and  on  an  affidavit  showing  no 
neglect  on  his  part,  he  should  have  moved  for 
a  certiorari.  It  is  by  no  means  certain  that  if 
the  appellant  had  taken  the  60  days  to  serve 
the  case  on  appeal  the  state  would  have  been 
as  derelict  or  as  lacking  in  promptness  in 
serving  the  counter  case.  At  any  rate  the 
matter  should  have  been  presented  to  this 
court  by  following  the  recognized  rule  of 
docketing  the  transcript  and  the  record  prop- 
er and  asking  for  certiorari. 

[1]  The  procedure  in  this  court  by  the 
Constitution  is  left  entirely  to  this  court  and 
no  act  of  the  Legislature  has  sought  to,  or 
could,  modify  the  procedure  here.  Herndon 
V.  Ins.  Co.,  Ill  N.  C.  384,  16  S.  B.  465,  18 
L.  R.  A  547. 

[2]  It  is  in  the  interest  of  the  public  and 
necessary  for  the  proper  dispatch  of  the  busi- 
ness of  the  court  that  there  should  not  be  un- 
necessary delay  in  settling  cases  on  appeaL 
It  would  only  result  in  making  the  settle- 
ment of  such  cases  more  difficult  if  there 
were  greater  lapse  of  time  and  would  in- 
crease the  difficulty  of  settling  disputes  as  to 
what  happened  at  the  trial 

Prior  to  the  adoption  of  the  Reformed  Pro- 
cedure in  1868,  all  cases  on  appeal  were  set- 
tled by  the  Judges  whose  practice  was  to  per- 
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form  this  dat^  before  leaving  the  court  at 
which  the  case  was  tried.  It  was  thought 
that  their  duty  In  .this  respect  might  be  light- 
ened by  changing  the  statute  so  as  to  permit 
counsel  to  agree  up<m  settlement  of  the  case 
on  appeal  and  to  call  in  the  aid  of  the  judge 
only  where  counsel  failed  to  agree.  The 
time  originally  allowed  for  this  purpose  was 
5  days  for  the  appellant  to  serve  case  on 
appeal  and  3  days  for  the  appellee  to  serve 
a  counter  case.  This  was  lengthened  from 
time  to  time  until  by  our  statute  It  Is  now 
(C.  S.  643)  15  days  to  serve  case  on  appeal 
and  10  days  to  serve  counter  case,  except 
where  the  parties  by  consent  extend  the  time. 
The  result  has  not  been  beneficial.  Tliere 
has  been  an  increasing  tendency  to  postpone 
and  put  off  the  settlement  of  cases  on  appeal 
by  lengthening  the  thne,  and  the  last  Legis- 
lature has  permitted  the  Judges  to  extend  the 
time  even  when  counsel  do  not  agree. 

But  this  court  has  never  changed  Its  rule, 
of  which  it  is  sole  Judge,  that  in  every  case 
when  the  case  on  appeal  is  not  dodseted  in 
the  time  required,  at  the  next  term,  the  ap- 
pellant must  docket  the  record  proper  and 
ask  for  a  certlorarL  Whenever  this  is  not 
done  the  case  not  docketed  until  the  next 
succeeding  term  will  be  dismissed.  State  v. 
Telfair,  139  N.  C.  555,  51  S.  B.  911  (2  Anno. 
E)d.)  and  cases  there  dted;  Buggy  C5o.  v. 
Mcliomb,  182  N.  O.  762, 108  S.  B.  344 ;  Rogers 
V.  Ashville,  182  N.  O.  596,  109  S.  JSL  865. 

It  is  true  that  under  this  recent  statute  by 
which  Judges  can  extend  the  time  to  serve 
cases  on  appeal,  in  this  instance  60  days 
were  allowed  on  each  side,  but  under  the 
supervisory  power  over  the.  lower  courts 
which  is  wisely  given  to  the  courts  on  appeal 
in  this,  as  in  other  states,  we  are  compelled 
to  say  that  exercise  of  the  power  to  extend 
time,  especially  in  a  small  case  like  this,  to 
60  days  on  each  side  is  inadvisable  and 
cannot  receive  the  approval  of  this  court. 
The  ^case,  in  its  nature,  is  very  brief,  and 
might  have  been  settled  certainly  within  the 
statutory  time.  It  will  be  much  better  if  all 
cases  when  possible,  especially  these  small 
cases  were  always  settled  while  the  facts  are 
fresh,  apd  before  the  Judge  leaves  the  court. 
Certainly  in  a  matter  of  this  kind,  the  enor- 
mous time  allowed  of  60  days  on  each  side 
is  without  Justification. 

[3]  But,  however  that  may  be,  the  rules  of 
the  court,  which  are  committed  by  the  Con- 
stitution entirely  to  this  court  to  formulate 
and  control  (Horton  v.  Green,  104  N.  C.  400, 
10  S.  £7.  470)  require  that,  if  a  case  for  any 
reason  is  not  docketed  at  the  first  term  after 
trial  below,  a  transcript  of  the  record  proper 
must  be  docketed  in  apt  time  and  a  certi- 
orari asked  for.  This  not  having  been  done, 
the  motion  to  dismiss  is  allowed. 

Note. — In  No.  86,  State  v;  Spain,  from 
Chatham  fall  term,  1921,  conviction  for  intox- 


icating liquor  and  aiding  and  abetting  same, 
and  No.  87,  State  v.  Phillips,  conviction  at 
August  term,  1921,  of  Chatham,  for  aiding 
and  abetting  in  the  manufacture  of  Intoxi- 
cating liquor,  there  was  the  same  state  of 
facts— no  record  proper  having  been  docketed 
nor  application  for  certiorari  in  apt  time  at 
the  fall  term,  being  first  term  after  the  trial 
below — and  the  motion  of  the  state  to  dis- 
miss the  appeal  must  be  allowed. 


ass  N.  C.  720) 

STATE  V.  BRINKLEY  et  al.     (No.  497.) 

(Supreme  Court  of  North  Carolina.    Feb.  22, 

1922.) 

i.  Criminal  law  <3=s>90l,  ll34(2)^ExceptloN  to 
tfenial  of  dismissal  not  available  to  defendants 
Introducing  evidence,  and  all  evidenoe  consid- 
ered In  reviewing  similar  exoeptlon  at  doss 
of  case. 

Defendants,  who  introduced  evidence  on 
their  behalf  after  denial  of  their  motion  to  dis- 
miss at  the  dose  of  the  evidence  for  the  prose- 
cution, are  not  entitled  to  the  benefit  of  their 
exception  to  that  ruling  under  C.  S.  §  4043,  and 
on  their  exception  to  the  i^nsal  to  dismiss  at 
the  dose  of  the  whole  case  all  of  the  evidence 
is  to  be  considered. 

2.  Homlolde  ^s>268— Evidenoe  held  to  war- 
rant denial  of  motion  to  dismiss  as  to  both 
defendants. 

In  a  prosecution  of  two  defendants  for 
homidde,  a  dying  dedaration,  introduced  by 
the  state,  that  one  of  the  defendants  struck 
the  fatal  blow,  and  the  admission  by  the  other 
defendant,  in  testifying  on  his  own  behalf,  that 
he  struck  the  fatal  blow,  with  some  evidence 
of  a  conspiracy  between  the  defendants,  was 
sufficient  to  Justify  the  denial  of  a  motion  to 
dismiss  the  prosecution  at  the  dose  of  all  the 
evidence. 

3.  Homicide  ^=^2 1 5 (2)  ^Uncompleted  dying 
declaration  Is  admissible. 

A  dying  declaration,  which  was  uncomplet- 
ed because  the  declarant  became  unconsdous 
before  he  finished  his  statement,  is  not  thereby 
rendered  incompetent  as  evidence. 

4.  Criminal  law  ^=»822( I)— Charge  most  be 
considered  In  Its  entirety. 

The  charge  in  a  criminal  prosecution  must 
be  considered  in  Its  entirety* 

5.  Homidde  tss>\%  151(1),  152  —  Intentional 
killing  with  deadly  weapon  Implies  malloe,  and 
burden  of  showing  excuse  or  mitigation  Is 
on  defendant. 

The  intentional  killing  of  a  human  being 
with  a  deadly  weapon  implies  malice,  and  after 
that  fact  is  established,  the  burden  rests  on  de- 
fendant to  show  to  the  satisfaction  of  the 
jury  facts  and  drcumstances  suffident  to  ex- 
cuse or  justify  the  homicide,  or  to  reduce  it  to 
manslaughter. 

6.  Homlolde  ^=»30&— Evidence  held  to  sustain 
Instruction  on  Joint  action  by  two  defendants. 

In  a  prosecution  of  two  brothers  for  homi- 
dde, evidence  that  deceased  and  the  brothers 
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had  been  playing  poker  and  drinking  together, 
and  deceased  had  lost  his  money  and  quarreled 
with  one  of  the  brothers  in  the  other's  pres- 
ence, that  the  three  then  went  to  the  woods 
together,  the  deceased  walking  between  the 
brothers,  and  that  one  of  the  brothers  struck 
deceased  with  a  rock,  inflicting  a  mortal  in- 
jury, held  suffieient  to  sustain  the  court's  in- 
struction as  to  the  guilt  of  both  defendants,  if 
they  were  acting  together  in  a  common  enter- 
prise. 

7.  Criminal  law  ^==>423(l)— Acts  and  declara- 
tions of  each  conspirator  admissible  against 
the  others. 

After  a  conspiracy  between  two  defendants 
was  established,  the  acts  and  declarations  of 
each  of  them  in  furtherance  of  the  common 
illegal  design  were  admissible  against  both. 

8.  Homicide  #=:>339^Excluslon  of  decedent's 
declaration  that  he  did  not  have  his  knife 
held  not  prejudicial  to  defendants. 

The  exclusion  of  defendant's  testimony  that, 
a  short  time  after  the  blow  was  given,  deceas- 
ed said  that  he  did  not  have  his  knife,  was  not 
prejudicial  to  defendants,  since  such  declara- 
tion was  entirely  consistent  with  the  theory 
that  he  had  not  attempted  to  use  a  knife,  and 
had  slight,  if  any,  tendency  to  corroborate  wit- 
nesses for  the  defense. 

0.  Criminal  law  ^=»338 (3)— Exclusion  of  evi- 
dence state  had  subpcenaed  witness  examined 
by  defendant  held  proper. 

It  was  not  error  for  the  court  to  refuse  to 
permit  defendants  to  show  that  a  witness  ex- 
amined by  them  had  been  subpoenaed  by  the 
state,  where  there  was  nothing  to  show  that  the 
state  would  not  have  introduced  that  witness 
in  rebuttal. 

10.  Criminal  law  «=>763,  764(21)— Requested 
instruction  that  dying  declaration  would  raise 
reasonable  doubt  as  to  guilt  of  one  defendant 
is  on  weight  of  evidence. 

In  prosecution  of  two  defendants  for  homi- 
cide, a  requested  instruction  that,  if  the  jury 
accepted  the  dying  declaration  of  deceased  that 
one  of  the  defendants  struck  the  fatal  blow, 
that  would  be  effective  to  raise  a  reasonable 
doubt  as  to  the  guilt  of  the  other  defendant, 
was  properly  refused  as  an  expression  on  the 
weight  of  the  evidence. 

11.  Homicide  <8=>305— Evidence  held  to  war- 
rant refusal  of  request  In  case  of  doubt  as 
to  defendant  striking  the  blow. 

In  a  prosecution  against  two  defendants  for 
homicide,  where  one  defendant  admitted  he 
struck  the  blow,  and  the  other  testified  to  the 
i^me  fact»  though  the  dating  deo9aration 
charged  the  latter  with  striking  the  blow,  it 
was  not  error  to  refuse  a  requested  instruc- 
tion that,  if  the  jury  should  be  in  doubt  as  to 
which  defendant  struck  the  blow,  they  must 
acquit  both. 

12.  Criminal  law  €=>841— Exception  to  analysis 
of  contentions  must  be  taken  before  verdict. 

An  exception  to  the  court's  analysis  in  the 
instructions  of  certain  contentions  cannot  be 
entered  first  after  a  verdict,  but  must  be  taken 
during  the  charge  or  at  its  conclusion. 


13.  CrimlnaJ  law  ^=»829(l)  ^  Reqoested  in- 
structions substantially  covered  by  charge 
may  be  refused. 

There  was  no  error  in  refusing  prayers  for 
instructions  tendered  by  accused,  where  aU  the 
contentions  therein  were  submitted  in  sub- 
stance at  least  by  the  charge  of  the  court, 
which  did  not  unduly  stress  the  contentions  of 
the  state. 

14.  Homicide  ^=>25(y,  254— Conviction  of  one 
defendant  for  second  degree  murder  and  the 
other  for  manslaughter  sustained. 

In  a  prosecution  of  two  defendants  for 
homicide,  where  one  of  the  defendants  admitted 
striking  the  fatal  blow,  and  there  was  evidence 
of  concerted  action  between  the  defendants, 
the  jury  may  properly  have  concluded  that 
the  facts  and  circumstances  were  insufficient 
to  excuse  the  homicide  or  reduce  it  to  man- 
slaughter, 80  that  the  defendant  striking  the 
blow  was  guilty  of  murder  in  the  second  de- 
gree, and  that  the  other  defendant  aided  and 
abetted  the  first,  but  not  with  intent  to  kill,  and 
was  therefore  guilty  only  of  manslaughter. 

Appeal  from  Superior  Court,  Catawba 
County;    Lane,  Judge. 

Fred  Brinkley  was  convicted  of  man- 
slaughter, and  Albert  Brinkley  was  con- 
victed of  murder  in  the  second  degree,  and 
they  appeal.    No  error. 

Defendants  were  indicted  for  the  murder 
of  Homer  Barringer.  The  state  waived  a 
verdict  for  murder  in  the  flrat  degree,  and 
requested  a  verdict  for  murder  in  the  sec^ 
ond  degree  or  for  manslaughter.  There  was 
evidence  tending  to  show,  and  it  is  admitted 
in  the  brief  of  the  defendants,  that  Albert 
struck  the  deceased  in  the  forehead  with  a 
rock,  inflicting  a  wound  which  resulted  in 
his  death.  There  was  evidence  tending  to 
show  that  the  deceased  said  in  his  dying  dee- 
laration  that  the  wound  had  been  inflicted 
by  the  defendant  Fred.  Albert  was  convict- 
ed of  murder  in  the  second  degree^  and  Fred 
of  manslaughter.    Both  defendants  appealed. 

Wilson  Warlick,  of  Newton,  and  Self,  Bag- 
by  &  Aiken,  of  Hickory,  for  app^lants. 

James  M.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst.  Atty.  Gen.,  for  the  State. 

ADAMS,  J.  [1,  2]  After  the  state  had  pro- 
duced its  evidence  and  rested  its  case,  the 
defendants  moved  to  dismiss  the  acti(m  for 
want  of  sufllcient  evidence  to  sustain  the 
prosecution.  They  excepted  to  the  court's 
denial  of  their  motion  and  Introduced  evi- 
dence, and  at  the  close  of  all  the  evidence 
again  moved  for  Judgment  as  of  nonsuit. 
To  the  refusal  of  the  latter  motion  they  ex- 
cepted, and  now  insist  that  tfaey  are  entitled 
to  the  benefit  of  the  first  as  well  as  the  sec- 
ond exception.  Both  the  terms  of  the  stat- 
ute and  the  deoi^ons  of  the  court  are  ad- 
verse to  this  argument.  The  defendants  are 
entitled  to  the  benefit  only  of  the  latter  ex- 
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ceptlon.  0.  S.  »  4643 ;  State  v.  KUlian,  173 
N.  C.  793,  92  S.  B.  499.  Consideration  of  the 
latter  exception,  therefore,  Includes  all  the 
evidence.  For  this  reason  the  motion  to  dis- 
miss the  action  cannot  avail  the  defendant 
Alhert  Brlnkley,  because  he  admits  that  he 
stmck  the  deceased  with  a  rock;  nor  the 
defendant  Fred  (1)  because  the  dying  decla- 
ration of  the  deceased  was  evidence  for  the 
jury,  and  (2)  because  there  was  some  evi- 
dence of  a  conspiracy  or  concert  of  action 
between   the  defendants. 

[3]  True,  the  defendants  Insist  that  the 
dying  declaration  should  have  been  exclud- 
ed, because  It  was  fragmentary;  but  the 
cases  cited  to  sustain  this  conclusion  do  not 
apply  to  the  evidence,  for  they  merely  decide 
that  where  a  witness  relates  a  part  of  a 
conversation  In  behalf  of  one  party,  the  op- 
posing party  is  entitled  to  the  whole  con- 
versation. But  here  the  witness  related  the 
entire  dying  declaration,  and  the  fact  that 
the  deceased  became  too  weak  "to  tell  the 
whole  story,"  and  then  fell  Into  unconscious- 
ness, does  not  render  incompetent  the  dec- 
laration he  made  after  saying,  "I  know  I 
am  going  to  die."  State  v.  Shouse,  166  N. 
C.  306,  81  S.  B.  333;  State  v.  Williams,  168 
N.  C.  191,  83  S.  B.  714 ;  State  v.  Watklhs, 
159  N.  C.  482,  75  S.  B.  22;  State  v.  Laugh- 
ter. 159  N.  C.  488.  74  S.  E.  913. 

[4, 5]  The  judge  instructed  the  jury  in 
substance  that  the  defendant  Albert  admit- 
ted that  he  had  struck  the  mortal  blow,  and 
that  the  burden  was  upon  him  "all  the  way 
through"  to  show  mitigating  facts  and  cir- 
cumstances to  reduce  the  crime,  and  to  make 
good  his  plea  of  self-defense.  To  this  in- 
struction the  defendants  objected,  on^  the 
ground  that  the  burden  of  proof  does  not 
shift  on  establishing  a  prima  facie  case  by 
the  state,  but  continues  on  the  state  through- 
out the  trial.  His  honor  further  instructed 
the  jury  in  substance  that  the  intentional 
killing  of  a  human  being  with  a  deadly  wea- 
pon implies  malice,  and  that  the  burden 
then  rests  upon  the  defendant  to  show  to 
the  satisfaction  of  the  jury  facts  and  cir- 
cumstances sufficient  to  excuse  the  homicide 
or  to  reduce  it  to  manslaughter.  This  is  a 
correct  legal  proposition,  and  the  charge 
must  be  considered  in  Its  entirety.  In  State 
V.  Capps,  134  N.  C.  627,  46  S.  B.  731,  it  Is 
said: 

"There  is  no  principle  in  the  criminal  law 
better  settled  than  that,  where  the  killing  with 
a  deadly  weapon  is  admitted,  or  proved,  in  the 
sense  that  it  is  established  as  a  fact  in  the 
case,  the  law  implies  or  presumes  malice,  and 
at  common  law  the  killing,  if  nothing  else  ap- 
pears, is  murder.  State  v.  Willis,  63  N.  C.  26; 
State  V.  Johnson,  48  N.  C.  266;  State  v.  Brit- 
tain,  89  N.  G.  481.  When  this  implication  is 
'  raised  by  an  admission  or  proof  of  the  fact  of 
killing,  the  burden  is  upon  the  defendant  of 
showing  all  the  circumstances  'of  mitigation, 
excnae  or  justification  to  the  satisfaction  of  the 
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Jury.  State  ▼.  Johnson  and  State  t.  Willis, 
supra;  State  v.  Vann,  82  N.  C.  631;  State  v. 
Barrett,  182  N.  0.  1005.  And  that  burden 
continues  to  rest  npon  him  throughout  the 
triaL     State  v.  Brittidn,  supra.*' 

And  in  State  v.  Lane,  166  N.  0.  339,  81  S. 
E.  622: 

"The  burden  is  on  the  defendant  to  establish 
such  facts  to  the  satisfaction  of  the  jury,  unless 
they  arise  out  of  the  evidence  against  him. 
This  rule  has  been  uniformly  adhered  to  by 
this  court  in  indictments  for  homicide.  State 
V.  Quick,  150  N.  G.  820.  This  principle  has 
been  reiterated  by  us  in  more  recent  cases. 
State  V.  Worley,  141  N.  C.  764;  State  v.  Yates, 
155  N.  G.  450;  State  v.  Rowe,  Id.  436;  State 
V,  Simonds,  154  N.  G.  197;  State  v.  Gox,  153 
N.  G.  638;  State  v.  Fowler,  151  N.  G.  731; 
and  formerly  in  State  v.  Glark,  134  N.  G.  698; 
State  V.  Brittain,  89  N.  C.  481." 

In  North  Garolina  no  principle  in  the  law 
of  homicide  is  more  firmly  established  than 
this.  State  v.  Wilcox,  118  N.  C.  1131,  23  S.  B. 
928;  State  v.  Fowler,  151  N.  G.  731,  66  S. 
E.  567;  State  v.  Hagan,  131  N.  G.  802,  42 
S.  E.  901;  State  v.  Brittain,  89  N.  C.  501; 
State  V.  Gameron,  166  N.  G.  379.  81  S.  E. 
748;  State  v.  Orr,  175  N.  G.  773,  94  S.  B. 
721;    State  v.  Spencer,  176  N.  G.  715,  97  S. 

E.  155.     In  White  v.  Hines,  182  N.  G.  , 

109  S.  B.  31,  in  discussing  the  burden  of 
proof  in  civil  actions,  this  court  held  that 
the  rule  therein  stated  was  not  intended  tn 
any  way  to  modify  the  well-established 
principles  applying  to  the  law  of  homicide. 

[6]  After  stating  certain  contentions  sub- 
mitted by  the  state,  his  honor  charged  the 
jury  as  follows: 

"If  you  find  that  the  defendants  entered  into 
a  common  enterprise,  a  joint  enterprise  there, 
and  that  they  both  willfoUy  entered  into  a  com- 
bat with  this  man,  fought  him  willfully  and 
wrongfuUy,  and  assaulted  him  with  a  deadly 
weapon,  struck  him  a  blow  which  resulted 
fatally,  without  excuse  or  justification,  you 
will  find  them  guilty  of  murder  hi  the  second 
degree,  nxdess  they  have  shown  to  your  satis- 
faction such  facts  and  circumstances  as  would 
reduce  it  to  manslaughter  by  rebutting  and  do- 
ing away  with  the  element  of  mahce.' 


tt 


To  this  instruction  the  defendants  except- 
ed on  the  ground  that  the  evidence  did  not 
justify  any  theory  or  contention  that  both 
the  defendants  fought  or  assaulted  the  de- 
ceased, or  that  there  was  concert  of  action 
between  them  at  or  preceding  the  time  the 
mortal  blow  was  inflicted.  We  are  not  pre- 
pared to  concur  in  this  conclusion.  Testi- 
mony as  to  what  took  place  between  the 
defendants  and  the  deceased  at  Newton  on 
the  day  before  the  homicide  and  afterward ; 
as  to  "a  handful  of  bills"  exhibited  on  Sat- 
urday by  the  deceased  in  the  presence  of 
the  defendants;  as  to  the  def^dants'  sug- 
gestion that  he  should  go  to  Fred's  house 
on  Sunday  and  play  cards  with  them ;  as  to 
Fred's  promise  to  provide  one-half  gallon  of 
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liquor;  as  to  the  drinking  and  the  shooting 
of  dice ;  as  to  the  game  of  poker  which,  he- 
gun  at  5  In  the  afternoon,  was  continued  by 
moonlight  until  10  o*clock ;  as  to  the  loss  of 
money  by  the  deceased  and  an  effort  to  bor- 
row more;  as  to  the  quarrel  between  him 
and  Albert  in  Fred's  presence;  as  to  their 
withdrawal  from  the  woods  together,  Albert 
followed  by  the  deceased  and  the  deceased 
by  Fred,  and  their  conduct  on  the  way;  as 
to  the  mortal  blow  and  the  outcry  of  the  de- 
ceased, "Boys,  you  have  killed  me;  I  did 
not  think  you'd  do  it"— these  and  other  cir- 
cumstances constituted  evidence  for  the  jury 
on  the  question  whether  the  defendants  had 
previously  conspired  together,  or  whether, 
at  the  time  the  mortal  blow  was  given,  they 
were  acting  In  concert. 

[71  If  the  alleged  conspiracy  was  estab- 
lished, the  acts  and  declarations  of  each  of 
the  defendants  in  furtherance  of  the  com- 
mon illegal  design  were  admissible  against 
both.  State  v.  Jackson,  82  N.  O.  565;  State 
V.  Anderson,  92  N.  C.  732;  State  v.  Brady, 
107  N.  C.  S28,  12  S.  B.  325;  State  v.  Mace, 
118  N.  C.  1244,  24  S.  E.  798.  The  exceptions 
relating  to  this  instruction  cannot,  there- 
fore, be  sustained. 

[8,  91  The  court's  refusal  to  permit  the  de- 
fendant Fred  Brinkley  to  testify  that  the  de- 
ceased said,  a  short  while  after  the  blow 
was  given,  that  he  did  not  have  his  knife, 
and  the  court's  refusal  to  permit  the  de- 
fendants to  show  that  Preston  Drum,  who 
was  examined  for  the  defendants,  had  been 
subpoenaed  by  the  state,  cannot  be  assigned 
for  reversible  error.  As  to  the  former.  If 
the  declaration  of  the  deceased  had  been 
admitted,  it  would  have  beai  entirely  con- 
sistent with  the  theory  that  he  had  not  at- 
tempted to  use  a  knife,  and  its  tendency  to 
corroborate  Fred  or  any  other  witness  would 
have  been  negligible;  and  as  to  the  latter, 
the  principle  announced  in  State  v.  Harris, 
106  N.  C.  243,  80  S.  E.  1067,  and  other  cases, 
would  not  apply  for  the  reason  that  there 
is  nothing  in  the  record  to  show  that  the 
state  would  not  have  introduced  Preston 
Drum  as  a  witness  in  rebuttal.  As  said  In 
State  ▼.  Koberson,  150  N.  C.  840,  64  S.  E. 
184: 

"We  are  of  opinion  that  the  rejected  evi- 
dence tended  to  throw  no  light  upon  the  real 
question  at  issue,  and  could  not  possibly  have 
been  of  any  value  to  the  [defendants]  had  it 
been  admitted." 

[10, 11]  The  defendants  requested  the 
court  (1)  to  Instruct  the  jury  that,  if  they 


accepted  the  testimony  offered  by  the  state 
as  to  the  dying  declaration  of  the  deceased. 
this  testimony  would  be  effective  to  raise  a 
reasonable  doubt  as  to  the  guilt  of  Albert; 
and  (2)  that,  if  the  jury  should  be  in  doubt 
as  to  which  of  the  defendants  struck  the 
mortal  blow,  both  defendants  should  be  ac- 
quitted. These  prayers  were  properly  refus- 
ed; the  first  embodies  an  expression  ob  to 
the  weight  of  the  evidence;  besides,  Albert 
admitted  and  Fred  testified  that  Albert 
struck  the  mortal  blow. 

[12]  The  defendants  excepted  also  to  the 
court's  analysis  of  certain  contentions;  but 
an  exception  of  this  character  cannot  be  en- 
tered first  after  verdict.  It  must  be  taken 
during  the  charge  or  at  its  conclusion.  Phi- 
fer  V.  Commissioners,  157  N.  C.  150,  72  S.  E. 
852 ;  State  v  Tyson,  133  N.  C.  692,  45  S.  B. 
838;  State  v.  Davis,  134  N.  C.  633,  46  S.  E. 
722 ;  Green  v.  Lumber  Co.,  110  S.  E.  56,  de- 
cided at  this  term. 

[13]  We  have  carefully  examined  all  the 
prayers  for  instructions  which  were  ten- 
dered by  the  defendants  in  connection  with 
the  charge  of  the  court,  and  are  of  opinion 
that  his  honor  submitted  to  the  Jury,  in  sub- 
stance at  least,  all  the  contentions  of  the  de- 
fendants, and  did  not  unduly  stress  the  con- 
tentions of  the  state. 

"To  permit  a  party  to  ask  for  a  new  trial 
because  of  an  omission  of  the  Judge  to  recite 
aU  the  details  of  prolix  testimony,  or  for  an 
omission  to  charge  in  every  possible  aspect  of 
the  case,  would  tend  not  so  much  to  make  a 
trial  a  full  and  fair  determination  of  the  con- 
troversy as  a  contest  of  ingenuity  between 
counsel."  Boon  v.  Murphy,  108  N.  O.  191,  12 
S.  B.  1032. 

hIs  honor  was  careful  to  Instruct  the  Jury, 
as  to  the  defendant  Fred,  that  the  burden 
was  upon  the  state  to  satisfy  the  Jury  be- 
yond a  reasonable  doubt  of  his  participation 
in,  the  difficulty. 

[14]  The  Jury  evidently  concluded  from 
the  admission  of  Albert  that  be  struck  the 
mortal  blow  with  a  rock,  and  that,  failing 
to  show  such  facts  and  circumstanceB  as 
were  suflicient  to  excuse  the  homicide  or  to 
reduce  it  to  manslaughter,  he  was  sroiity  of 
murder  in  the  second  degree;  and  that  Fred 
aided  and  abetted  Albert,  but  not  with  in- 
tent to  kUl,  and  was  therefore  guilty  («ly 
of  manslaughter.    21  Cyc.  684. 

Upon  review  of  the  entire  record,  we  find 
no  reason  for  interfering  with  the  Terdict 
and  Judgment  of  the  court 

No  error. 


N.a) 
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Injunction  ^=» 1 36 (2) —Order  against  payment 
of  debt  by  defendant  to  codefendant,  a  for- 
eign corporation,  pending  determination  of 
action  against  them,  held  proper. 

Where  it  was  admitted  that  one  defendant 
was  a  foreign  corporation  having  no  property 
within  the  state  which  plaintiff  could  subject 
to  the  payment  of  a  judgment  it  might  recover, 
except  a  debt  owing  to  it  by  its  codefendant, 
a  temporary  injunction  restraining  the  pay- 
ment of  the  debt  by  the  codefendant  to  that 
corporation  before  the  final  determination  of 
the  cause,  unless  it  should  give  bond  to  secure 
the  payment  of  any  judgment  plaintiff  might 
recover,  was  proper,  notwithstanding  defend- 
ant's claim  that  plaintiff  and  the  codefendant 
were  acting  in  collusion  to  avoid  payment  of 
the  debt,  which  was  one  of  the  facts  to  be  de- 
termined at  the  final  hearing. 

Appeal  from  Superior  Court,  Craven  CJoun- 
ty;  Bond,' Judge. 

Action  by  F.  E.  Engstram  and  others 
against  the  Union  Gas  Engine  Ck)mpany  and 
others.  From  an  order  continuing  in  force 
a  temporary  restraining  order  against  the 
pasrment  by  one  defendant  to  another  of  a 
debt  due,  unless  the  second  defendant  gave 
a  bond  to  secure  any  judgment  plaintitf 
mlpht  recover,  the  named  defendant  appeals. 
AfiSrmed. 

This  is  an  action  by  the  plaintiffs,  trading 
as  the  Newport  Shipbuilding  CJompany,  to 
restrain  the  defendants,  the  Newport  Ship- 
building Corporation,  from  paying  to  its  co- 
defendant,  the  Union  Gas  Engine  Company, 
certain  moneys.  The  plaintiffs  allege  In  the 
complaint  that  the  Union  Gas  Engine  (Com- 
pany vtras  indebted  to  them  in  the  sum  of 
$53,004.32  and  that  said  engine  company 
was  a  foreign  corporation  resident  in  the 
state  of  California  and  without  assets  in 
North  Carolina  excepting  the  balance  due  to 
it  by  the  Newport  Shipbuilding  Corporation 
under  a  contract  with  the  United  States 
government  set  out  in  the  record,  on  the 
terms  of  which  there  was  due  over  $600,000. 
Under  this  contract,  the  plaintiffs  allege  the 
Newport  Shipbuilding  Corporation  has  paid 
to  its  codefendant,  the  engine  company,  all 
the  balance  due  excepting  about  $60,000,  and 
the  contract  was  nearing  completion,  when 
the  remaining  balance  will  soon  be  due  to 
the  engine  company,  which  will  remove  the 
same  from  this  state,  and  the  plaintiffs  could 
find  no  assets  from  which  they  could  main- 
tain a  recovery  which  they  are  entitled 
to  have  against  the -engine  company.  The 
complaint  alleges  that  the  Union  Gas  En- 
gine Company  has  already  been  paid  $549,- 
000    and.    under    the    cause   of   action    al- 


leged in  the  complaint,  the  plaintiffs  are 
entitled  to  recover  from  them  $53,004.32  and 
the  defendant  the  Ualon  Gas  Engine  Com- 
pany would  have  no  property  in  the  state 
after  the  completion  of  such  work  from 
which  the  plaintiffs  could  recover  the  sum 
found  due.  The  indebtedness  of  the  gas  en- 
gine company  to  the  plaintiff  is  based  upon 
a  contract  made  by  the  Newport  Shipbuild- 
ing Corporation  and  the  plaintiff  the  New- 
port Shipbuilding  Company  for  the  construc- 
tion of  certain  concrete  vessels  for  the  gov- 
ernmBit  at  New  Bern,  and  the  Union  Gas 
Engine  Company  was  a  subcontractor  for 
the  furnishing  of  the  gas  engines  and  cer- 
tain other  equipment  specified  in  the  con- 
tract for  said  vessels.  It  is  admitted  that 
the  gas  engine  company  is  a  foreign  corpora- 
tion and  that  it  has  no  assets  in  this  state 
suflOlcient  to  pay  the  judgment,  if  any,  due 
the  plaintiff,  should  the  plaintiff  recpver. 

The  plaintiff  further  alleges  that  the  de- 
fendant Newport  Shipbuilding  Corporation 
had  a  contract  with  the  United  States  gov- 
ernment for  the  construction  of  seven  ves- 
sels, and  the  plaintiff  partnership,  trading 
under  the  name  of  the  Newport  Shipbuilding 
Company,  subcontracted  with  it  for  the  con- 
struction of  the  hulls  and  for  certain  other 
work  on  these  vessels  having  the  gas  engines 
and  equipment  to  be  furnished  by  the  de- 
fendant gas  eng^lnet  company,-  the  contract 
with  which  is  set  out  in  the  record.  Under 
the  terms  of  this  contract,  over  $200,000  was 
required  to  be  paid  to  the  gas  engine  com- 
pany before  they  started  work  on  the  con- 
struction of  the  engines  required  to  be  fur- 
nished by  it,  and  in  order  to,  secure  these 
advances  the  contract  was  sent  to  the  War 
Dexmrtment  at  Washington.  The  contract, 
which  it  is  now  attacking,  its  representa- 
tives before  the  War  Department  presented 
as  the  true  contract  between  the  parties  to 
secure  the  advancement  from  the  govern- 
ment for  the  gas  engines. 

Upon  the  complaint  and  a£Qidavits  in  this 
action,  a  temporary  restraining  order  was 
issued  by  Guion,  J.,  June  17,  1920,  returnable 
August  16,  1920,  and  thereafter  the  restrain- 
ing order  was  continued  by  consent  from 
time  to  time  until  the  October  term  of  Cra- 
ven, when,  upon  the  hearing  of  the  motion. 
Bond,  J^,  continued  the  restraining  order 
against  the  Union  Gas  Engine  Company  up- 
on the  plaintiff  giving  bond  in  the  sum  of 
$10,000,  which  was  filed. 

His  honor  provided  in  the  order  that  upon 
the  giving  of  security  at  any  time  by  the 
Union  Gas  Engine  Company  in  the  sum  of 
$60,000  to  secure  the  payment  to  the  plaintiff 
of  such  sum  as  might  be  finally  adjudged  to 
be  due  the  plaintiff,  the  injunction  should 
stand  dismissed  without  further  order. 
There  has  been  at  no  time  any  restraint 
against  the  shipbuilding  corporation,  and  if 
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the  Union  Gas  Engine  Company  should  de- 
sire to  receive  the  money  which  may  become 
due,  it  can  do  -  so  upon  executing  the  bond 
prescribed  by  the  judge.  It  is  suggested 
that  the  codefendant,  the  Newi)ort  Shipbuild- 
ing Corporation,  was  not  served  witli  sum- 
mons; but  the  record  shows  that  it  had  ad- 
mitted service  and  entered  its  appearance 
in  this  action.  From  the  order  continuing 
the  restraining  order  to  the  hearing  upon 
execution  by  plaintiff  of  the  bond  above  stat- 
edr  the  defendant  Union  Gas  Engine  Com- 
pany appealed. 

Ward  &  Ward,  of  New  Bern,  and  T.  M. 

Fields,  for  appellant 

Moore  &  Dunn,  of  New  Bern,  for  appel- 
lees. 

CLARK,  C.  J.  The  defendants  admit  that 
both  the  defendants,  the  Newport  Shipbuild- 
ing Corporation  and  the  Union  Gas  Engine 
Company,  are  nonresidents,  having  been  in- 
corporated In  California,  and  that  the  gas 
engine  company  is  without  property  In  the 
state;  and  further  that  the  Newport  Ship- 
building Company  is  indebted  to  the  gas  en- 
gine company  in  the  sum  of  $60,000  or  more. 

It  is  true  that  the  defendant  engine  com- 
pany alleges  that  the  action  by  the  plaintiff 
Is  collusive  and  in  the  interest  of  the  ship- 
building corporation.  It  admits  that  its  co- 
defendant  is  indebted  to  It  in  the  sum  of 
$60,000  or  more  of  which  it  is  demanding 
payment,  but  avers  that  that  corporation  has 
several  hundred  thousand  dollars  worth  of 
tangible  personal  property  in  the  city  of  New 
Bern;  that  it  is  abundantly  solvent  and  able 
to  pay  any  judgment  recovered  against  it  by 
the  plaintiff;  and  avers  that  the  plaintifTs 
stockholders  are  the  chief  stockholders  and 
practically  sole  owners  of  its  codefendant, 
the  Newix)rt  Shipbuilding  Corporation,  and 
are  its  directors  and  general  officers  and  that 
the  pretense  that  they  are  different  and  have 
different  and  separate  control  is  fictitious 
and  fraudulent;  that  this  suit  is  brought  by 
collusion  for  the  fraudulent  purpose  of  pre- 
venting the  codefendant  from  paying  the 
amount  due  under  the  contract  and  also  to 
give  the  said  codefendant  colorable  standing 
as  a  basis  to  deal  with  the  government  in 
this  and  other  contracts,  and  the  plaintiffs 
are  insolvent. 

The  allegations  of  fact  in  the  complaint 
and  in  denial  are  matters  which  must  be  de- 
termined upon  the  evidence  in  the  trial  of 
the  issues  arising  thereon.  It  is  admitted 
that  the  defendant  gas  engine  company  is  a 
nonresident  corporation  with  no  property  in 
this  state.  If  the  allegations  of  the  plaintiff 
are  fotmd  to  be  true,  it  would  be  without 
remedy  unless  by  injunction  or  attachment 
the  plaintiff  is  able  to  restrain  the  collection 
by  the  engine  company  of  the  sum  It  claims 
against  its  codefendant,  the  shipbuilding  cor- 
poration. 


In  EUett  ▼.  Newman,  02  N.  G.  519,  Merri- 
mon,  J.,  held  that — 

"Where  there  is  reason  to  apprehend  that  the 
subject  of  the  controversy  will  be  destroyed, 
or  removed,  or  otherwise  disposed  of  by  the 
defendant,  pending  the  action,  so  that  the  plain- 
tiff may  lose  the  fruit  of  his  recovery,  the 
court  will  take  control  of  it  by  the  appoint- 
ment of  a  receiver  or  by  the  grant  of  an  in- 
junction, or  by  both,  if  necessary,  until  the  ac^ 
tion  shall  be  tried  on  its  merits." 

It  is  true  that  in  this  case  there  is  no  di- 
rect controversy  as  to  the  subject-matter, 
but  upon  the  granting  of  the  injunction  by 
the  judge  we  must  take  It  that  be  found,  and 
there  are  afl^davits  to  support  his  finding, 
that  both  defendants  being  nonresident  cor- 
porations and  the  gas  engine  company  being 
without  other  assets  in  this  state,  if  the 
$60,000  due  to  it  by  its  codefendant  the  ship- 
building company  was  paid  to  it  and  remov- 
ed from  the  state,  it  could  not  then  be  at* 
tached  or  applied  to  the  indebtedness  due 
by  it  to  the  plaintiff,  and  therefore  in  order 
to  preserve  such  liability  to  any.  judgment 
that  the  plaintiff  may  recover  of  it,  the  gas 
engine  company  was  required  to  give  bond 
that  such  indebtedness  may  be  forthcoming 
for  application  to  any  judgment  which  the 
plaintiff  might  recover,  and  in  default  of 
such  bond  is  enjoined  from  collecting  and  re- 
moving such  until  its  indebtedness  to  tfie 
plaintiff  is  determined  by  judgment. 

The  contract  and  dealings  between  the 
Union  Gas  £}ngine  Company  and  its  code- 
fendant being  about  concluded  and  all  the 
payments  thereunder  having  been  made  ex- 
cept the  small  balance  $60,000,  which  is  little 
more  than  sufficient  to  pay  the  claim  of  the 
plaintiff,  if  the  gas  engine  company  were  al- 
lowed to  complete  its  contract  and  remove 
its  manager  and  ofiScers  from  this  state, 
which  the  plaintiff  alleges  it  Is  about  to  do, 
the  plaintiff  would  have  no  method  of  secur- 
ing service  of  process  upon  it,  as  both  the 
defendants  are  California  corporations. 

The  plaintiff  could  not  acquire  jurisdiction 
within  the  state  of  North  Carolina  except  by 
the  service  of  process  issued  and  served  be- 
fore the  managers  had  opportunity  to  leave 
the  state,  and  it  is  alleged  that  when  the 
service  of  summons  was  made  upon  the  gas 
engine  company,  the  officer  upon  whom  it 
was  served  was  preparing  to  leave  and  had 
already  removed  all  of  Its  property,  and  but 
for  this  proceeding  the  plaintiff  would  have 
had  no  redress,  since  it  could  not  have  at- 
tached the  indebtedness  due  to  the  defend- 
ant gas  engine  company  by  its  codefendant 
after  such  payment  and  removal. 

The  order  of  the  court  allowing  the  gas  en- 
gine company  to  execute  bond  to  secure  any 
judgment  obtained  against  the  shipbuilding 
corporation  enables  the  gas  engine  company, 
wlthont  any  inconvenience,  to  proceed  with 
its  business  and  to  collect  what  was  due  to 
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it,  and  the  $10,000  bond  reqtilred  to  be  filed 
by  the  plaintiff  protects  the  gas  engine  com- 
pany from  damages,  if  there  is  any,  In  re- 
straining collection  in  excess  of  the  sum 
which  may  be  found  to  be  due  by  It  to  the 
plaintiff. 

Under  these  circumstances,  the  injunction 
was  properly  continued  to  the  hearing  when 
all  these  matters  of  fact  can  be  fully  de- 
termined. 

Affirmed 

(118  S.  C.  442) 

YELDELL  v.  PEOPLE'S  BANK  «t  al. 

MECHANICS    &    METALS    NAT.    BANK   V. 

WELLS  6t  al. 

(No.  10831.) 

(Supreme  Court  of  South  Carolina.     Feb.  27, 

1922.) 

Banks  and  banking  €=s>l66( I)— Securities  tam- 
ed aver  to  bank  for  oolleotlon  Impressed  with 
trust  In  hands  of  trvstees  of  bank  on  in- 
solvency. 

Securities  turned  over  to  a  bank  for  col- 
lection are  impressed  with  a  trust  in  the  hands 
of  trustees  subsequently  appointed  when  the 
bank  became  financially  involved,  so  far  as  they 
can  be  traced;  but  it  matters  not  in  what  form, 
different  from  the  original  form,  the  securities 
may  be  in,  so  long  as  they  can  be  ascertained 
to  be  the  property  intrusted,  and  the  right 
ceases  only  when  the  means  of  ascertainment 
fail,  or  the  property  has  come  into  the  hands  of 
a  bona  fide  purchaser  for  value  and  without  no- 
tice. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  Frank  B.  Gary, 
Judge. 

Action  by  W.  H.  Yeldell,  Sr.,  against  tbe 
People's  Bank  and  others,  in  which  M.  M. 
'^'ells  and  others  were  api>ointed  trustees  of 
the  named  defendant  to  settle  its  affairs. 
On  i)etition  by  the  Mechanics  &  Metals  Na- 
tional Bank  to  require  such  trustees  to  turn 
over  collateral  in  their  hands  and  that  it  be 
declared  a  preferred  creditor.  From  a  Judg- 
ment granting  part  of  the  relief  prayed  for, 
petitioner  appeals.    Affirmed. 

The  order  of  the  court  below  was  as  fol- 
lows : 


The  petition  herein,  among  other  things, 
shows  that  the  People's  Bank  was  a  duly  or- 
ganized and  chartered  banking  corporation  of 
South  Carolina  with  its  principal  place  of  busi- 
ness at  Greenwood,  S.  C;  that  the  said  cor- 
poration became  financially  involved,  and  that 
upon  the  complaint  of  one  of  its  stockholders 
a  decree  was  made  by  this  court  whereby  M. 
M.  Wells,  W.  B.  Riley,  T.  J.  Beacham,  A.  C. 
Stockman,  A.  E.  Taylor,  B.  A.  Hunter,  and  W. 
G.  Calhoun  were  appointed  trustees  of  the  said 
People's  Bank  with  full  power  to  settle  its 
affairs  and  pay  outstanding  debts  as  far  as  its 
moneys  and  properties  will  settle  them,  with 
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all  the  power  conferred  by  tbe  provirions  of 
section  2815  of  the  Civil  Code  et  seq. 

Under  said  decree  it  was  further  ordered  that 
any  creditor  or  stockholder  of  the  People's 
Bank  should  have  the  .right  to  apply  to  this 
court  in  this  action  for  any  other  and  further 
relief  to  which  he  or  they  may  think  they  are 
entitled,  upon  due  notice  of  such  application. 
The  petition  now  before  me  is  made  in  pur- 
suance of  this  privilege  accorded  in  this  said 
decree. 

The  petition  sets  forth  that  the  Mechanics  & 
Metals  National  Bank,  a  corporation  under  the 
laws  of  the  United  States,  loaned  money  to  the 
People*s  Bank  to  the  amount  of  $120,000;  that 
the  indebtedness  was  evidenced  by  notes  in 
form  as  set  forth  in  the  petition;  that  the 
indebtedness  was  reduced  by  payment  to  $90,- 
000;  that  the  People's  Bank  turned  over  to  the 
petitioner  as  security  to  the  payment  of  the 
indebtedness  collateriUs  to  the  amount  of  $106,- 
000;  that  none  of  the  indebtedness  reduced  as 
above  stated  has  been  paid,  but  the  full  sum 
of  $90,000  is  due  and  unpaid. 

The  petition  sets  forth  further  that  on  Sep- 
tember 17,  1920,  collateral  securities  to  the 
amount  of  $108,000,  owned  and  held  by  the 
petitioner,  were  turned  over  to  the  officials  of. 
the  People's  Bank  In  due  course  of  business  for 
collection  for  the  owner. 

The  petition  further  alleges  that  $37,599.54 
was  collected  in  cash  upon  said  securities  by 
the  People's  Bank,  and  the  same  was  misap- 
propriated to  its  own  use.  No  more  specific 
statement  concerning  the  cash  received  is  made, 
nor  is  any  more  definite  information  concerning 
it  brought  before  us. 

It  is  alleged  and  admitted  that  the  said  se- 
curities to  the  amount  of  $45,555.90  were  turn- 
ed over  to  the  trustees  of  the  People's  Bank 
as  part  of  the  assets  of  the  involved  bank. 

It  is  further  alleged  and  admitted  that  the 
securities  to  the  amount  of  $9,465.92  were  mis- 
appropriated and  turned  over  by  the  People's 
Bank  as  collateral  security  to  an  indebtedness 
to  the  Wachovia  Bank  &  Trust  Company.  It 
is  also  alleged  that  the  securities  to  the  amount 
of  $15,500  are  in  the  hands  of  the  said  trus- 
tees, but  in  a  form  different  from  that  in  which 
they  were  turned  over  by  the  petitioner  to  the 
People's  Bank. 

There  seems  to  be  no  question  that  during 
last  September  securities  to  the  amount  of 
$108,000  belonging  to  the  petitioner  were  turn- 
ed over  to  the  People's  Bank  for  collection, 
and  that  there  has  been  a  misappropriation  of 
the  said  securities  by  the  People's  Bank. 

The  securities  to  the  amount  of  $45,555.90 
can  now  be  traced  to  the  hands  of  the  trus- 
tees, and  the  same  can  he  identified. 

There  can  be  no  doubt  that  this  bunch  of 
collaterals  should  be  impressed  with  a  trust  in 
favor  of  the  petitioner,  and  any  further  con- 
sideration as  to  what  should  be  done  with  them 
may  be  eliminated. 

As  to  what  should  be  ordered  concerning  the 
remainder  of  the  securities  is  a  more  per- 
plexing question.  It  will  be  recalled  that  the 
securities  were  turned  over  to  the  People's 
Bank  for  collection  by  the  petitioner  last  Sep- 
tember. The  decree  of  the  court  transferrid^ 
the  property  of  the  crippled  bank  to  a  board  of 
trustees  was  made  within  the  last  few  weeks. 
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At  some  time  between  those  dates  the  Peop1e*8 
Bank  collected  $37,590.54  on  those  securities. 

The  securities  to  the  amount  of  $9,465.02 
are  admittedly  not  in  the  hands  of  the  trus- 
tees, but  are  in  the  hands  of  the  Wachovia 
Bank  of  North  Carolina. 

Securities  to  the  amount  of  $15,500  are  al- 
leged to  be  in  the  hands  of  the  trustees  in  some 
form  different  from  the  form  in  v/hich  they 
were  turned  over  to  the  People's  Bank  by  the 
petitioner,  but  where  is  the  evidence? 

The  petitioner  asks  that  the  property  of  the 
People's  Bank  turned  over  to  the  trustees  be 
impressed  with  a  trust  In  favor  of  the  peti- 
tioner, and  that  the  petitioner  be  declared  to 
have  a  first  lien  on  the  properties  in  the  hands 
of  the  trustees  to  the  extent  of  the  cash  col- 
lected on  the  securities  of  the  petitioner,  re- 
gardless of  the  manner  in  which  said  cash  was 
misappropriated  by  the  People's  Bank  after  its 
collection.  He  asks  that  the  securities  to  the 
extent  of  $15,500  alleged  to  have  been  merged 
in  other  securities  be  ordered  turned  over  to 
the  petitioner.  And  he  asks  that  the  securities 
which  were  placed  with,  and  are  now  in  the 
hands  of,  the  Wachovia  Bank  be  replaced  by 
other  securities  of  equal  value  to  the  amount  of 
$9,499.50. 

As  I  understand  the  law  as  recognised  and 
followed  by  the  courts  of  South  Carolina,  al- 
though some  other  Jurisdictions  have  followed 
different  lines,  it  is  this:  *'  'If  any  property,  in 
its  original  state  and  form,  is  covered  with  a 
trust  in  favor  of  the  principal,  no  change  of 
that  state  and  form  can  divest  it  of  such  trust, 
or  give  the  agent  or  trustee  converting  it,  or 
those  who  represent  him  in  right  (not  being 
bona  fide  purchaser  for  a  valuable  consideration 
without  notice),  any  more  valid  claim  in  re- 
spect to  it  than  they  respectfully  had  before 
such  change.  •  •  •  It  matters  not  •  •  • 
into  whatever  form,  different  from  the  original, 
the  change  may  have  been  made,  •  •  •  for 
the  product  of  a  substitute  for  the  original 
thing  still  follows  the  nature  of  the  thing  it- 
self, so  long  as  it  can  be  ascertained  to  be  such. 
The  right  ceases  only  when  the  means  of  as- 
certainment fail.*  •  •  •  In  following  a  trust 
fund,  it  is  not  necessary  to  trace  the  identical 
coins  or  bills  of  which  it  is  composed.  Sub- 
stantial Identity  is  all  that  need  be  proved; 
and  therefore  a  cestui  que  trust  may  pursue 
and  recover  a  trust  fund  originally  received 
by  the  trustee  in  the  form  of  money,  so  long  as 
its  identity  as  a  fund  can  be  ascertained,  al- 
though he  may  be  unable  to  trace  the  identical 
coins  or  bank  bills  in  which  such  money  was 
originally  paid  to  the  trustee.  •  •  •  'While 
the  cestui  que  trust  may  follow  a  trust  fund 
through  any  number  of  transmutations,  and  into 
the  hands  of  any  person  except  a  bona  fide  pur- 
chaser for  a  valuable  consideration  without  no- 
tice, so  long  as  he  can  clearly  identify  it  (mean- 
ing, as  is  shown,  •  •  •  substantial  identifi- 
cation), it  is  well  settled  that  his  right  to  so 
pursue  it  fails,  when  the  means  of  ascertaining 


its  identity  fails.*  **  This  statement  of  the  law 
was  quoted  with  approval  1^  our  court  in  the 
case  of  White  v.  Bank,  00  &  a  127,  38  a  B. 
455. 

Let  us  apply  this  law  to  the  undisputed  or 
admitted  facts  of  the  case  before  us.  $9,500  of 
the  trust  property  is  now  in  the  hands  of  the 
Wachovia  Bank  &  Trust  Company,  and  is  not 
in  the  hands  of  the  trustees  of  the  People's 
Bank.  Clearly  it  cannot  be  impressed  with  a 
trust  in  this  proceeding.  So  the  relief  asked 
for  as  to  those  securities  must  be  refused. 

Let  us  apply  the  law  as  quoted  to  the  ad- 
mitted facts  concerning  the  $37,000  collected 
on  the  securities  at  acme  time  last  September. 
No  effort  Is  made  to  substantially  identify  the 
fund  or  to  point  out  the  character  or  the  time 
of  its  misappropriation.  Certainly  it  is  not 
traceable  as  a  fund  to  the  hands  of  the  trus- 
tees, for  it  was  stated  In  argument  and  ac- 
quiesced in  by  opposing  counsel  that  only  $12,- 
000  in  cash  has  been  turned  over  to  the  trus- 
tees, so  the  court  is  not  now  in  a  position  to 
impress  a  trust  on  the  cash  in  the  hands  of  the 
trustees,  nor  to  declare  a  prior  lien  on  prop- 
erty in  their  hands  on  account  of  the  $37,000 
collected  on  the  securities  since  last  Septem- 
ber. So  relief  along  this  line  in  respect  to 
the  $37,000  is  refused. 

Apply  the  law  above  quoted  to  the  facta  as 
to  the  $15,555.62  worth  of  securities  alleged 
to  be  in  the  hands  of  the  trustees  in  a  form  dif- 
ferent from  that  in  which  they  were  originally 
turned  over  to  the  People's  Bank.  Undoubted- 
ly the  petitioner  is  ^ntitled  to  these  if  he  can 
substantially  identify  them.  But  here  again  the 
court  is  embarrassed  for  lack  of  evidence  of 
identification  of  these  securities.  Perhaps 
they  may  be  readily  distinguished  and  segregat- 
ed, but  that  fact  has  not  been  made  to  appear 
to  the  court.  So,  whilst  the  court  must  re- 
fuse the  relief  asked  for  with  reference  to  these 
securities,  the  refusal  is  without  prejudice  to 
the  right  of  the  petitioner  to  procure  a  refer- 
ence at  which  evidence  may  be  adduced  looking 
to  a  substantial  identification  of  the  securities 
referred  to. 

The  same  privilege  is  accorded  to  .the  peti- 
tioner with  reference  to  the  $37,000  above  re- 
ferred to.  For  the  purposes  named  this  pro- 
ceeding is  retained,  and  not  finally  disposed  of. 

The  relief  asked  for  with  reference  to  the 
$45,000  of  securities  is  granted. 

Tillman  &  Mays,  of  Greenwood,  for  appel- 
lant 
Grier  Park  &  Nicholson,  of  Greenwood,  for 

respondents. 

< 

GARY,  G.  J.  For  the  reasons  therein 
stated,  the  judgment  of  the  circuit  court  Is 
affirmed. 

FRASEB  and  COTHBAN,  JJ^  concur. 


8.  a) 

(lis  S.  C.  420) 

In  re  RUSSELL'S  ESTATE. 

RUSSELL  et  al.  v.  RUSSELL  tt  al. 

(No.  10833.) 

(Supreme  (3oart  of  South  Carolina.    Feb.  27, 

1922.) 


1.  Bastards  ^=96— Evidence  held  to  prove  chil- 
dren legitimate  as  against  contention  that 
parents  were  not  married. 

On  petition  for  appointment  of  administra- 
tor, inyolying  issue  as  to  whether  petitioners, 
who  claimed  to  be  hslf  brothers  and  sister  of 
the  deceased,  were  the  legitimate  children  of 
deceased's  father,  evidence  held  to  create  a 
presumption  that  deceased's  father  and  peti- 
tioners' mother  were  lawfully  married,  and  that 
the  petitioners  were  born  in  lawful  wedlock. 

2.  Bastards  ^=98— Presumption  as  to  legiti- 
macy became  arbitrary  after  lapse  of  20 
years  without  interruption. 

Presumption  that  children  were  born  in 
lawful  wedlock,  after  a  lapse  of  20  years  with- 
out interruption,  became  an  arbitrary  pre- 
sumption as  to  the  legitimacy  of  the  children. 

Appeal  from  Common  Pleas,  Circuit  Court 
of  Greenwood  County;  W.  H.  Townsend, 
Judge. 

In  the  matter  of  the  estate  of  Miss  Mary 
Rueeell.  Petition  by  lU  H.  Russell  and  oth- 
ers for  appointment  of  W.  H.  Robinson  as 
administrator,  to  which  J.  L.  Russell  and 
others  filed  objections.  Judgment  of  probate 
court,  granting  petition,  reversed  by  the  cir- 
cuit court,  and  the  objectors  appeal.  Re- 
versed. 

Tillman,  Mays  &  Featherstone,  of  Green- 
wood, for  appellants. 

Grier,  Park  &  Nicholson,  of  Greenwood, 
for  respondents. 

GART,  C.  J.  The  appellants  are  the  half 
brothers  and  a  sister  of  Miss  Mary  Russell, 
who  died  intestate  on  the  27th  of  September, 
1920,  and  the  respondents  are  her  first  cous- 
ins. L.  H.  Russell,  one  of  the  appellants, 
filed  a  petition  in  the  probate  court  for  Green- 
wood county,  alleging  that  she  left  surviv- 
ing her,  as  her  heirs  at  law  and  distributees, 
the  said  appellants,  and  asking  that  W.  H. 
Robinson  be  appointed  the  administrator  of 
her  estate.  The  respondents  filed  objection 
to  the  appointment,  on  the  ground  that  they 
were'the  sole  heirs  and  distributees  of  the  de- 
ceased. 

The  question  whether  the  father  and  moth- 
er of  the  appellants  were  lawfully  married 
at  the  time  the  appellants  were  born  was  ar-. 
gued  before  the  probate  Judge,  who  decided 
that  they  were  born  in  lawful  wedlock,  and 
granted  letters  of  administration  to  W.  H. 
Robinson.  The  respondents  appealed  to  the 
circuit  court,  and  the  Judgment  of  the  pro- 
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bate  court  was  I'eversed.   The  appellants  then 
appealed  to  this  court 

His  honor,  the  circuit  Judge,  thus  states  the 
facts  upon  which  the  respective  parties  re- 
lied, and  upon  which  he  based  his  conclusion 
that  the  appellants  are  not  the  legitimate 
children  of  James  L.  Russell,  and  not  the 
legitimate  brothers  and  sister  of  the  intes- 
tate, Mary  Russell: 


"The  circumstances  relied  on  to  show  a  mar- 
riage between  Jim  Russell  and  Eliza  Carroll  are 
that  he  was  in  1863,  when  he  began  living  with 
her  in  a  log  house  on  Simmons  Branch,  a  wid- 
ower, and  his  general  reputation  was  good; 
that  he  continued  living  with  her,  at  one  place 
or  another,  down  to  the  time  of  his  death  in 
1876,  except  for  a  short  while  after  a  visit  of 
"regulators"  to  inquire  into  the  manner  of 
that  life.  During  this  time  Eliza  had  five  chil- 
dren, including  the  petitioners,  who  were  rec- 
ognized by  him  as  his  children,  and  attending 
school  were  called  by  his  name.  Mrs.  Whitten, 
whose  father.  Dr.  Sanders  (?),  was  their  fam- 
ily physician,  told  her,  when  a  young  girl,  that 
they  were  married,  and  she  was  taught  to  so 
regard  them.  Against  these  circumstances,  are 
the  circumstances  that  Jim  Russell  left  the 
home  place,  where  Mary  Russell  and  her  broth- 
ers and  sisters,  his  children  by  a  prior  mar- 
riage, lived,  when  he  went  to  live  with  Eliza, 
and  never  brought  her  to  the  old  home,  and 
she  was  never  recognized  by  the  decedent  or 
her  full  brothers  and  sisters  as  their  father's 
wife,  nor  claimed  such  recognition.  Neither 
of  them  ever  told  any  witness  that  they  were 
married,  ana  she  went  by  the  name  of  Eliza 
Carroll  until  Jim  Russell  died.  Roland  Qem, 
a  witness,  testifiee  that  Jim  Russell,  while  liv- 
ing with  Eliza  Carroll,  told  him  he  had  no  wife, 
and  that  Eliza  was  his  woman,  and  it  is  testi- 
fied that  one  Goldworthy  told  Russell  he  had 
as  much  right  as  Russell  had  to  go  to  Eliza's. 
After  being  visited  by  regulators,  they  sepa- 
rated for  a  while.  Neither  Eliza  nor  her  chil« 
dren  were  recognized  by  the  family  or  kins- 
people  of  Jim  Russell  as  his  legitimate  wife  or 
children;  the  preponderating  repute  was  that 
the  relations  between  Jim  and  Eliza  were  not 
those  of  marriage;  Eliza  never  married  after^ 
the  death  of  Jim,  and  eight  years  after  his 
death  she  gave  birth  to  a  'daughter,  whom  she 
called  by  his  name.** 

The  probate  Judge  took  a  different  view 
of  the  testimony,  as  will  be  seen  by  this  state- 
ment in  his  decree: 

"The  testimony  satisfies  me  that  at  the  time 
of  her  death  Miss  Mary  Russell  left  surviving 
her,  as  her  heirs  at  law  and  distributees,  her 
half  brothers  and  sister,  L.  H.  Russell,  Thomas 
Russell,  Mrs.  Rebecca  Russell  Fuller,  ;^d 
David  Russell.  She  left  no  brothers  or  sisters 
of  the  whole  blood,  nor  any  children  of  brothers 
or  sisters  of  the  whole  blood.  The  defendants, 
who  contested  the  appointment,  are  first  cous- 
ins of  Miss  Mary  Russell,  deceased,  and  have 
no  interest  in  the  estate,  unless  it  be  held  that 
their  half  brothers  and  sister  are  illegitimate. 
The  testimony  on  this  issue,  which  is  the  sole 
issue  in  the  case,  does  not  satisfy  me  that  they 
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were  illegitimate.  On  the  other  hand,  I  am 
satisfied  that  the  father  and  mother  of  these 
children  lived  together  as  man  and  wife  for 
some  12  or  15  years,  and  were  so  living  togeth- 
er at  the  time  of  death  of  the  father.  These 
children  were  raised  by  them,  and  the  weight 
of  the  testimony  tends  to  establish  their  legit- 
imacy. The  period  of  time  in  question  was 
between  the  years  of  1865  and  1874,  and  nec- 
essarily, after  this  great  lapse  of  time,  it  is 
hard  to  produce  witnesses  to  an  actual  cere- 
mony of  marriage:  but  the  petitioners  were 
able  to  produce  witnesses  who  lived  in  the 
neighborhood  at  the  time,  and  were  able  to  tes- 
tify as  to  the  relationship  of  the  parties.  And, 
in  connection  with  this,  they  were  also  able 
to  produce  a  record  which  on  its  face  shows 
to  be  genuine,  in  which  the  father  undertook 
to  make  a  record  of  the  births  of  the  several 
children.  Against  this  testimony  is  produced 
the  testimony  of  a  few  witnesses,  which  tends 
to  show  a  different  relationship  between  the 
parties.  This  testimony,  however,  is  not  sufii- 
cient  in  my  mind  to  overcome  the  testimony 
produced  by  the  petitioners,  especially  since 
it  is  founded  upon  rumors  and  conversations 
occurring  over  50  years  ago,  and  upon  which  I 
think  it  is  unsafe  to  disinherit  these  children. 
For  these  reasons,  I  think  letters  of  adminis- 
tration ought  to  be  granted  on  the  petition. 


>t 


Perhaps  it  will  make  the  statement  of  the 
testimony  by  the  circuit  judge  clearer  If  we 
reproduce  the  exact  language  of  two  wit- 
nesses for  the  appellant.  The  first  of  these 
is  Miss  Mandy  Blake,  who  testified  as  fol- 
lows: 

"I  am  80  years  old.  I  live  about  four  miles 
from  McCormick.  I  am  not  related  to  any  of 
the  parties  to  this  suit.  I  knew  Mr.  Jim  Rus- 
sell. He  lived  on  the  Simmons  branch  in  a 
little  log  house  when  I  knew  him.  I  knew  Eli- 
za Russell— she  ^^as  Eliza  Carroll  before  he 
took  her.  I  don't  know  when  they  were  mar- 
ried. I  went  over  there  after  cows.  They 
were  living  there  as  man  and  wife.  They  had 
children  while  they  were  there.  I  don't  know 
how  long  they  lived  there.  I  don't  know  when 
they  moved  there.  I  think  it  was  before  the 
war. 

''Cross-examination:  I  don't  know  what  year 
it  was.  I  don't  know  whether  they  were  mar- 
ried or  not  I  don't  know  what  understanding 
was  in  the  community.  They  were  not  living 
together  in  same  house.  I  think  it  was  before 
the  war.  I  never  heard  it  said  that  they  had 
taken   up  together. 

"Redirect:  I  don't  know  how  I  could  tell 
people  were  married.  I  was  in  their  house 
once  or  twice.  Neither  one  of  them  told  me 
anything  about  their  marriage." 

The  other  one  is  Mrs.  Cornelia  Whitten, 
who  thus  testified: 

"I  live  at  Laurens.  I  am  71  years  old.  I 
knew  Mr.  Jim  Russell.  I  lived  at  McCormick 
then.  I  have  seen  his  wife,  Eliza.  They  lived 
together  as  man  and  wife.  I  heard  my  father 
say  they  were  married.  He  was  their  doctor. 
I  knew  them  for  years  after  they  lived  together. 
Mr.  Russell  and  my  husband  worked  together 
in  the  mines.    Mrs.  Russell  lived  with  him  then. 


I  knew  all  the  Rnssells.  Mr.  Rnssell's  first 
wife  was  dead.  They  bad  six  children  while  I 
knew  them.  He  recognized  these  children  as 
his  children,  and  raised  them  up  until  be  died. 
"Cross-examination:  L.  H.  Russell  was  bom 
in  1865,  but  I  don't  know  what  month.  I  was 
living  at  McCormick.  Mr.  Russell  was  living 
on  Simmons  branch.  Mr.  RusseU  died  first. 
We  had  left  there  when  Mr.  Russell  died.  I 
don't  remember  when  Mrs.  Russell  died.  We 
left  McCormick  about  30  years  ago.  When  we 
left  McCormick,  Mr.  Russell  was  living  on  Sim- 
mons branch.  He  had  three  or  four  children 
when  he  lived  on  Simmons  branch.  I  knew  him. 
He  married  about  1863,  second  time.  I  was 
not  present  at  marriage,  but  heard  my  father 
talk  about  it.  I  was  always  taught  he  was  mar- 
ried. I  don't  know,  except  what  I  heard  peo- 
ple say." 

In  Ex  parte  White,  88  S.  O.  41,  16  S.  B. 

286,  the  court  used  this  language: 

"It  is  argued  that,  if  all  the  facts  relied  on 
to  set  aside  the  appointment  of  Peeples  have 
been  found  against  the  applicant,  there  still 
remains  the  point  of  law,  that  she  claims  to  be 
the  only  living  legitimate  child  of  the  intestate, 
and  that  Rowland  W.  Peeples,  being  legiti- 
mate, is  not  entitled  to  retain  the  administra- 
tion. It  is  a  delicate  matter  to  declare  one 
not  in  fault  to  be  illegitimate,  and  the  court 
will  not  do  so,  unless  in  the  administration  of 
the  law  it  becomes  necessary." 

The  third  rule  is  thus  stated  in  Dlnkins  v. 
Samuel,  10  Rich.  66: 

"If  charitable  presumptions  are  brought  to 
the  aid  of  questions  of  fact,  of  circumstances 
and  transactions  obscured  by  the  dust  of  an- 
tiquity, surely  all  will  agree  that  such  vigilance 
and  such  presumptions  are  eminently  due  from 
judges  and  juries,  when,  to  the  usual  basis  of 
them,  is  added  the  question  of  the  good  name 
of  those  who  are  dead  and  living,  and  the  title 
of  the  latter  to  the  immunity  of  the  law's  no- 
tice and  protection.  It  is  well  said,  therefore, 
in  the  case  of  the  Legatee  and  Executrix  of 
William  Johnson,  Jr.,  v.  Executor  of  William 
Johnson,  Sr.,  1  Des.  595,  as  follows:  'The  evi- 
dence of  legitimacy  was  very  slight,  bnt  the 
court  would  presume  a  marriage  after  the 
lapse  of  30  years,  especially  as  all  the  parties 
were  dead;  and  if  a  contrary  presumption 
should  prevail,  it  would  have  the  effect  of  bas- 
tardizing a  person  after  his  death,  which  would 
be  contrary  to  every  principal  of  law,  justice 
and  equity.'  Indeed,  we  have  venerable  legal 
authority  upon  this  point;   for  in  Burg's  Case, 

5  Coke,  98  (b),  it  was  resolved,  under  circum- 
stances strongly  adverse  to  actual  belief,  that 
children  did  really  proceed  from  the  putative 
father,  as  follows:  'Et  semper  proesumitur 
pro  legitimatione  puerorum,  et  filiatio  non  po- 
test probari.'" 

This  court,  in  Davis  v.  Whitlock,  90  S.  O. 
233,  73  S.  E.  171,  Ann.  Cas.  1913D,  538,  quotes 
with  approval  the  following  from  Bish.  Mar. 

6  Div.  i  508:  ^ 

"The  rule  ought  to  be— the  writer  regrets 
that  he  cannot  refer  to  any  case  establishing 
the  rule  to  be  so  in  actual  adjudication— that. 
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where  the  desire  for  actual,  lawful  marriage, 
as  distinguisbed  from  a  living  together  in  the 
way  of  concubinage,  is  shown  to  exist  in  the 
minds  of  both  the  parties,  and,  such  desire  con- 
tinuing, they  are  shown  to  dwell  together  at 
husband  and  wife  but  for  a  single  day  after 
the  impediment  is  removed— this  shall  be  held, 
not  merely  as  raising  a  prima  facie  presump- 
tion of  marr|age  solemnized  after  the  impedi- 
ment is  removed,  but  as  constituting  marriage 
itself.  Indeed,  there  are  in  such  circumstances, 
both  the  matrimonial  consent  and  the  actual 
dwelling  together  in  marriage,  and  there  is  the 
legal  capacity  to  intermarry;  if  these  do  not 
constitute  matrimony  itself,  in  distinction  from 
the  mere  evidence  of  it,  wbere  no  formal  sol- 
emnization is  required,  it  is  difficult  to  say 
what  does." 

In  Vaughan  v.  Rhodes,  2  McCord.  227,  13 
Am.  Dec.  713,  the  court  uses  this  language: 

• 

"The  second  ground  would  probably  have 
availed  the  defendant,  if  the  fact  on  which  he 
relies  had  been  established.  But  none  of  the 
witnesses  had  known  this  woman  for  many 
years.  They  knew  nothing  of  the  illegitimacy 
of  her  child,  except  from  the  neighborhood  re- 
port. And  it  is  also  reported  that  she  had  been 
married.  On  conflicting  evidence  of  that  sort, 
I  think  it  was  the  most  charitable,  as  well  as 
most  consistent  with  the  principles  of  law,  to 
presume  in  favor  of  legitimacy.  A  person 
ought  not  to  be  bastardized  by  mere  rumor, 
which  may  be  unsupported  by  any  foundation. 
I  think  the  verdict  of  the  jury  on  this  point 
was  consistent  with  the  law  and  the  evidence, 
and  ought  to  be  conclusive  of  the  fact." 

In  Cave  v.  Cave,  101  S.  C.  40,  85  S.  E.  244, 
this  court  quotes  with  approval  the  follow- 
ing from  Greenleaf  on  Ev.  §  41: 

"A  condition  proven  to  exist  is  presumed  as 
a  fact  to  so  continue  until  another  condition  ia 
proven  to  exist." 

It  also  says: 

"When  the  plaintiffs  proved  that  Evan  and 
Eliza  occupied  the  same  house  and  tilled  the 
same  soil  for  30  years,  and  that  they  had  six 
children  born  to  them,  which  bore  their  name, 
the  presumption  arose  that  these  children  were 
legitimate.  Vaughan  v.  Rhodes,  2  McCord, 
227,  13  Am.  Dec.  713.  Thereupon  the  burden 
was  shifted  upon  the  defendants  to  prove  that 
to  be  false  which  seemed  to  be  true." 

**A  child  is  presumed  to  be  legitimate  until 
the  contrary  is  shown.  While  the  question  of 
legitimacy  has  most  frequently  arisen,  when 
marriage  was  claimed  or  proved,  and  the  non- 
access  of  the  husband  or  the  validity  of  the 
marriage  was  at  issue,  the  presumption  of  le- 
gitimacy was  not  limited  to  cases  involving 
those  questions.  It  has  a  wider  application, 
and  applies  to  every  case  where  the  question  is 
at  issue.  If  a  former  marriage  is  necessary 
to  sustain  the  presumption,  it  will  be  assumed 
until  contrary  proof  is  given.  In  cases  of  con- 
flicting presumptions,  that  in  favor  of  legiti- 
macy will  prevail."    7  C.  J.  940. 

"The  presumption  of  the  fact  of  legitimacy 
is  one  of  the  strongest  known  to  the  law,  and 
it  cannot  be  overthrown,  except  by  evidence 
which  ia  atronger."    Id.  945. 


'The  presumption  indulged  In  favor  of  legiti- 
macy   cannot   be    overcome    by    mere    rumor. 

*  *  *  It  is  based  upon  broad  principles  of 
natural  justice  and  the  supposed  virtue  of  the 
mother.  It  is  a  branch  of  the  general  rule  of 
equity  and  justice,  which  assumes  the  innocence 
of  a  person  until  there  is  proof  of  actual  guilt; 
and  whenever  it  is  not  inconsistent  ^ith  the 
facta  proved,  this  presumption  is  controlling. 
If  a  former  marriage  is  necessary  to  sustain 
the  presumption,  it  will  be  assumed  until  con- 
trary proof  is  given.  •  •  •  The  presumption 
of  marriage,  arising  from  cohabitation,  appar- 
ently matrimonial,  is  of  course  applicable  to  a 
case  involving  legitimacy."    3  R.  C.  L.  725. 

In  Bradley  v.  Jennings,  15  Rich.  34,  the 
distinction  between  the  two  classes  of  pre- 
sumptions is  thus  stated: 

"Only  3  months  were  wanting  to  complete  the 
full  period  of  20  years  from  the  maturity  of 
the  single  bill  in  this  case  t6  the  commencement 
of  this  suit.  The  want  of  this  short  term,  how- 
ever, preveuts  the  application  of  an  arbitrary 
rule,  just  as  the  want  of  a  single  day  would 
prevent  the  bar  of  the  statute  of  limitations. 
Full  20  years  is  the  time  which  the  law,  mostly 
from  consideration  of  policy,  has  fixed  as  the 
basis  for  the  artificial  presumption  which  it 
rni.ses  indcpendi-nt  of  belief.  Time  short  of 
this,  when  coimccted  with  other  circumstances, 
may  create  a  natural  presumption  by  producing 
honest  belief." 

'*The  lapse  of  20  years  is  suflEident  to  raise 
the  presumption  of  a  grant  from  the  state,  of 
the  satisfaction  of  a  bond,  mortgage,  or  judg- 
ment of  the  grant  of  a  franchise  or  the  pay- 
ment of  a  legacy,  or  almost  anything  else  that 
is    necessary    to   quiet   the    title   of   property. 

*  *  *  It  ia  said  we  cannot  presume  either 
a  general  administration  or  a  valid  will.  It  is 
hardly  necessary  to  say  that  legal  presump- 
tions are  not  founded  on  actual  belief.  *  •  * 
Presumptions  must  be  sometimes  made  against 
the  well-known  truth  of  the  fact.  If  20  years 
have  elapsed  without  the  payment  of  interest 
or  any  acknowledgment  of  a  bond,  we  must 
presume  it  paid,  notwithstanding  the  fullest 
conviction  that  it  never  has  been  paid."  Rid- 
dlehoovcr  v.  Kinard,  1  Hill's  Eq.  876,  cited  in 
Corbett  v.  Fogle,  72  S.  C.  812,  51  S.  B.  884; 
Young  V.  McNeill,  78  S.  C.  143,  59  S.  B.  966; 
Powers  V.  Smith,  80  S.  C.  110,  61  S.  E.  222; 
Lewis  V.  Pope.  86  S.  C.  285,  68  S.  B.  680; 
Glenn  v.  Walker,  113  S.  C.  1,  100  S.  E.  706. 

In  Lewis  v.  Pope,  86  S.  C.  285.  68  S.  B. 
680,  this  court  quotes  with  approval  the  fol- 
lowing language  used  by  Colcock,  J.,  who  de- 
livered the  opinion  of  the  court  in  Stockdale 
V.  Young,  3  Strob.  501,  note: 

"Presumptions  may  supply  the  place  of  posi- 
tive proof.  There  are  two  kinds  of  presump- 
tions. The  one  may  be  called  a  legal  presump- 
tion; the  other  a  presumption  of  fact.  The 
first  is  wholly  unconnected  with  the  idea  of  be- 
lief—in fact,  it  is  opposed  to  it  It  is  a  mere 
rule  of  law,  to  supply  those  defects  of  our  na- 
ture and  the  nature  of  things,  which  cannot 
otherwise  be  guarded  against;  under  this  rule 
the  party  must  rely  on  a  long-continued  and  nn- 
interrupted  possession.  The  rule  invests  such 
poaaeasion  with  the  title.   I  am  never  led  to  the 
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consideratfon  of  this  subjectt  but  my  mind  in- 
voluntarily recurs  to  the  peculiarly  happy  and 
lucid  exposition  of  the  rule  by  Lord  Chancellor 
Erskine.  In  the  case  of  12  Yesey,  266,  2G7, 
he  observes  that  it  has  been  said  you  cannot 
presume  unless  you  believe.  'But  it  is  because 
there  are  no  means  of  creating  belief  or  disbe- 
lief that  such  general  presumptions  are  raised 
upon  subjects  of  which  there  is  no  record  or 
written  muniment.  Therefore,  upon  the  weak- 
ness and  infirmity  of  all  human  tribunals,  judg- 
ing of  matters  of  antiquity,  instead  of  belief 
(which  must  be  the  formation  of  the  judgment 
upon  a  recent  transaction),  where  the  circum- 
stances are  incapable  of  forming  anything  like 
belief,  the  legal  presumption  holds  the  place  of 
particular  and  individual  belief.  Mankind,  from 
the  infirmity  and  necessity  of  their  situation, 
must,  for  the  preservation  of  their  property 
and  rights,  have  recourse  to  some  general  prin- 
ciple to  take  the  place  of  individual  and  specific 
belief,  which  can  hol<l  only  as  to  matters  within 
our  own  time,  upon  which  a  conclusion  can  be 
formed  from  particular  and  individual  knowl- 
edge.' " 

[1,2]  The  facts  and  circumstances  attend- 
ing the  living  together  of  James  L.  Russell 
and  Eliza  Russell  were  at  least  sufficient  to 
create  a  reasonable  inference  or  presumption 
that  they  were  lawfully  married,  and  that 
their  children  were  born  in  lawful  wedlock. 
There  was  nothing  after  the  death  of  J.  Ii. 
Rnssell  In  1876  to  break  or  destroy  the  con- 
tinuity of  such  presumption.  After  the  lapse 
of  20  years  without  interruption,  this  became 
an  arbitrary  presumption  that  the  children 
were  legitimate,  and  was  not  dependent  upon 
actual  belief  of  such  fact  Under  the  testi- 
mony herein,  public  policy  demands  that  the 
appellants  should  be  declared  to  be  the  lawful 
heirs  and  distributees  of  the  intestate,  Mary 
Russell. 

Reversed. 

ERASER  and  OOTHRAN,  JX,  concur. 


(118  S.  C.  376) 

BONNETTE  V.  CLOW.     (No.  10839.) 

(Supreme  Court  of  South  Carolina.    Feb.  27, 

1922.) 

1.  Arrest  ^=»40— Whether  defendant  disposed 
of  property  with  Intent  to  defraud  his  cred- 
itors held  for  the  Jury. 

In  action  on  a  note,  in  which  plaintiff  pro- 
cured an  order  for  defendant's  arrest  under 
Code  Civ.  Proc.  1912,  {  230,  for  disposing  of 
his  property  with  the  intention  of  defrauding 
creditors,  the  question  of  whether  defendant 
disposed  of  his  property  with  such  intent  held 
for  the  jury. 

2.  Arrest  €==> 1 6— Statute  |u*ovlding  for  arrest 
of  a  defendant  for  disposing  of  property 
with  the  Intent  to  defraud  ''creditors"  ap- 
plicable to  individual  creditor. 

Under  Code  Civ.  Proc.  1912,  f  230,  pro- 
viding for  the  arrest  of  a  defendant  who  has 


''disposed  of  his  property,  or  is  about  to  do  so, 
to  defraud  his  creditors,"  the  defendant  may  be 
arrested  for  disposing  of  his  property  with  the 
intent  to  defraud  a  creditor;  the  statute  not 
having  reference  merely  to  creditors  as  a  class . 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Credi- 
tor.] 

3.  Arrest    ^=9 1  &— Defendant    who     transfers 
property  to  defraud  creditors  liable  to  ar- 
rest though  property  Is  transferred  to  pay 
a  valid  obligation. 
Under  Code  Civ.  Proc.  1912,  (  230,  provid- 
ing for  the  arrest  of  a  defendant  who  has  re- 
moved  or  disposed  of  his   property   with   the 
intent  to  defraud  creditors,  a  defendant  who 
transfers  property  intending  to  defraud  credi- 
tors is  liable  to  arrest  though  the  property  is 
transferred  to  pay  a  valid  obligation. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  W.  H.  Townsend, 
Judge. 

Action  by  J.  H.  Bonnette  against  Arthur 
F.  Clow.  Judgment  holding  defendant  in  ar- 
rest and  bail  for  disposing  of  his  property 
with  the  intention  of  defrauding  creditors, 
and  defendant  appeala     Appeal  dismissed. 

On  the  issue  of  whether  the  defendant  dis- 
posed of  his  property  with  the  intention  of 
defrauding  plaintifiF,  the  plaintiff  testified 
that  the  defendant  sold  the  mortgage  with- 
in an  hour  after  the  dissolution  of  the  at- 
tachment thereof.  The  defendant  testified 
that  he  transferred  the  mortgage  to  a  bank 
to  secure  existing  indebtedness  pursuant  to  a 
promise  made  two  weeks  theretofore,  and 
that  the  transaction  with  the  bank  was  bona 
fide.  His  testimony  was  corroborated  by 
the  president  of  the  bank. 

E.  A.  Blackwell,  of  Columbia,  for  appel- 
lant 

Buford  Jackson  and  B.  H  McDowell*  both 
of  Columbia,  for  respondent 

GARY,  O.  J.  The  following  statement  ap- 
pears In  the  record: 

^This  action  was  commenced  on  or  about 
June  5,  1920,  and  was  based  upon  a  certain 
promissory  note,  given  by  defendant  to  plain- 
tiff, and  also  upon  a  contract  between  plaintiff 
and  defendant,  which  note  and  contract  are  set 
out  verbatim  in  the  complaint  At  the  time 
of  the  commencement  of  the  action,  the  plain- 
tiff procured  a  warrant  of  attachment,  under 
which  he  sought  to  attach  a  certain  bond  and 
mortgage,  the  property  of  the  defendant,  the 
said  warrant  of  attachment  having  been  issued 
upon  an  affidavit  signed  by  the  plaintiff,  in 
which  it  was  set  out  that  defendant  was  pre- 
paring to  leave  the  state  with  intent  to  defraud 
his  creditors  and  was  disposing  of  his  property 
with  intent  to  defraud  his  creditors. 

'*The  defendant  served  notice  of  motion  to 
dissolve  the  attachment,  attached  to  which  no- 
tice was  a  certificate  of  J.  F.  Walker,  cleric 
of  court,  to  the  effect  that  he  has  possession 
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<ii  the  mortgage  sought  to  be  attached.  Said 
motion  was  heard  before  Hon.  W.  H.  Town- 
send,  judge  of  the  Fifth  circuit,  on  June  18, 
1920,  and  on  that  date  he  passed  an  order  dis- 
solving the  attachment.  Thereupon  the  plain- 
tiff filed  another  affidavit,  setting  forth  there- 
in substantially  the  same  allegations  as  in  the 
former  one,  and  procured  a  second  warrant  of 
attachment  for  the  bond  and  mortgage  in  ques- 
tion. Upon  effort  being  made  to  attach  same, 
it  developed  that  the  defendant  had  paKed 
with  title  and  possession  thereof.  The  second 
attachment  was  served  June  21,  1920.  There- 
upon, under  date  of  June  24,  1920,  the  plaintiflF 
piade  another  affidavit,  whidi  is  set  out  in  the 
record  herein,  on  the  strength  of  which  he 
procured  from  Hon.  W.  H.  Townsend,  judge 
of  the  Fifth  circuit,  an  order  for  the  arrest  of 
the  defendant,  under  provisions  of  section  230 
of  the  Code  of  Civil  Procedure.  Defendant 
furnished  bail  in  the  sum  of  $500  as  provided 
by  said  order. 

"The  case  was  heard  at  the  June,  1921,  term 
of  the  court  of  common  pleas  for  Richland 
county,  and  tlie  presiding  judge  directed  a  ver- 
dict for  the  amount  of  the  note  sued  upon,  plus 
interest  and  attorney's  fees.  From  this  part 
of  the  judjrment  directing  a  verdict  for  the 
amount  of  the  note  plus  interest  and  attorney's 
fees,  no  appeal  is  taken.  The  presiding  judge 
submitted  to  the  jury  the  issue  as  to  whether 
or  not  defendant  had  disposed  of  the  property 
in  question,  with  intent  to  defraud  the  plaintiff. 
The  jury  found  that  he  had,  and  judgment 
wa"S  entered  holding  the  defendant  in  arrest 
and  bail.  From  the  rulings  and  charge  of  the 
presiding  judge  upon  this  issue,  the  present 
appeal  is  taken." 

The  defendant's  exceptions  are  as  fo"ows: 

*'(1)  That  his  honor  erred  in  refusing  de- 
fendant's motion  for  a  direction  of  a  verdict, 
there  being  no  testimony  showing  or  tending  to 
show  that  defendant  had  disposed  of  his  prop- 
erty with  intent  to  defraud  his  creditors. 

"(2)  That  his  honor  erred  in  charging  the 
jury:  *Now,  if  a  conveyance  of  property  is 
made  by  a  debtor  with  Intent  to  defraud  his 
creditors,  or  to  delay  some  of  his  creditors, 
prevent  them  from  collecting  their  debts,  it 
would  be  fraudulent  so  far  as  the  debtor  was 
concerned,  although  the  debtor  by  so  disposing 
of  his  property  satisfied  or  paid  a  just  debt 
outstanding  against  him.  In  other  words,  if 
the  defendant,  Clow,  transferred  his  property 
to  the  Bank  of  Columbia,  with  the  intent  of 
defrauding  the  plaintiff,  Bonnette,  and  of  pre- 
venting Bonnette  from  collecting  his  debt 
against  the  defendant,  then  Clow,  under  such 
circumstances,  would  be  guilty  of  disposing  of 
his  property,  with  intent  to  defraud  his  credi- 
tors, although  in  the  same  transaction  he  might 
pay  a  just  debt  he  was  due  the  Bank  of  Colum- 
bia'—because  such  charge  is  contrary  to  the 
statute  law  of  South  Carolina  pertaining  to 
the  disposition  of  property  with  intent  to  de- 
fraud creditors,  which  refers  to  creditors  as  a 
class,  and  not  to  any  individual  creditor,  and 
because,  where  property  was  transferred  to 
I>ay  an  honest  obligation,  it  could  constitute 
nothing  more  than  a  preference  of  such  credi- 
tor over  others,  if  the  debt  was  due  and  owing, 


and  under  sndi  drcamstances  would  not  bs 
an  attempt  to  defraud  creditors,  as  contem- 
plated by  the  statute.*' 

[1]  The  first  exception  cannot  be  sustain- 
ed, as  there  was  testimony  tending  to  show 
that  the  defendant  disposed  of  his  property, 
with  the  intention  of  defrauding  his  credi- 
tors, wbic£  it  is  unnecessary  to  reproduce. 
Section  6  of  rule  5  (90  S.  E.  vli)  provides 
that  each  exception  must  contain  a  concise 
statement  of  one  proposition  of  law.  But, 
waiving  such  objection,  the  second  exception 
cannot  be  sustained. 

[2]  The  first  proposition  upon  which  the 
defendant  relies  is  that  the  statute  law,  to 
which  reference  is  made,  refers  to  creditors 
as  a  class,  and  not  to  any  Individual  credi- 
tor. No  authorities  are  dted  to  sustain  this 
proposition,  and  it  is  not  sound  in  principle. 

[3]  The  second  proposition  upon  which  he 
relies  is  that,  where  property  is  transferred 
to  pay  a  valid  obligation,  the  assignor  will 
not  be  guilty  of  fraud,  even  if  it  was  also 
Ids  intention,  in  tran.sferrlng  his  property, 
to  defraud  other  creditors.  It  is  not  neces- 
sary to  cite  authorities  to  show  that  this 
proposition  is  untenable. 

Appeal  dismissed. 

WATTS  and  FRASER,  JJ.,  concur. 

COTHRAN,  J.  I  concur  In  the  result,  the 
dismissal  of  the  appeal,  but  upon  this 
frround:  This  was  an  action  at  law  upon  a 
promissory  note.  The  plalntifl^,  upon  an  af- 
fidavit that  the  defendant  had  disposed  of 
liis  property  with  intent  to  defraud  his  credi- 
tors, procured  an  order  of  arrest  The  de- 
fendant, without  contesting  the  validity  of 
the  aflidavit  or  the  legality  of  the  order  and 
arrest,  gave  bond  as  required  by  the  order. 
He  did  not  move  to  vacate  the  arrest,  nor 
has  he  appealed  from  the  order.  Upon  the 
trial  of  the  action  upon  its  merits,  the  cir- 
cuit judge  directed  a  verdict  In  favor  of  the 
plaintiff  upon  the  note,  and  submitted  to  the 
jury  the  Issue  whether  or  not  the  defendant 
was  guilty  of  the  charge  made  In  the  afil- 
davlt.  Upon  this  issue  the  jury  found  in 
favor  of  the  plaintiff.  The  defendant  has 
appealed,  not  from  the  judgment,  but  from 
the  rulings  and  charge  of  the  judge  in  sub- 
mitting the  above  Issue  to  the  jury. 

That  Issue  was  concluded  by  the  failure  of 
the  defendant  to  move  to  vacate  the  order 
of  arrest  and  his  giving  bond.  It  was  not 
properly  before  the  court,  and  should  not 
have  been  submitted.  For  an  analogous 
principle  see  Johnstone  v.  Manigault,  13  S. 
C.  408;  Reames  v.  Lawrence,  115  S.  C.  419, 
106  S.  E.  31.  Section  4183  of  volume  1  of 
the  Code  applies  only  to  cases  where  the 
debtor  Is  under  arrest. 
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MIDDLETON  &  CO.  V.  ATLANTIC  COAST 
LINE   R.  CO.     (No.   10844.) 

(Supreme  Court  of  South  Carolina.     Feb.  27, 

1922.) 

1.  Carriers  ^=s>76— -Conditional  buyers  could 
sue  for  delay  in  transportation  of*  goods  aft- 
er they  acquired  title  by  payment. 

Where  seller  shipped  goods  to  buyer,  or- 
der notify,  with  draft  and  bill  of  lading  at- 
tached, under  an  agreement  entitling  buyers 
to  pay  the  drafts,  take  up  the  bills  of  lading, 
sell  the  cotton,  receive  their  commissions, 
and  appropriate  the  balance,  the  buyers  acquir- 
ed title  when  they  paid  the  drafts  and  took  up 
the  bills  of  lading,  and  could  sue  the  carrier 
for  negligent  delay  occurring  in  transportation 
thereafter. 

2.  Carriers  €=>I05(I)  —  (Measure  of  damaflss 
for  negligent  delay  stated. 

Ordinarily,  when  goods  ore  shipped  with  ex- 
pectation and  intention  of  immediate  sale  on 
delivery,  the  measure  of  damages  for  negligent 
delay  is  the  difference  between  the  market 
price  on  the  day  the  goods  should  have  been 
delivered  and  that  on  the  day  of  actual  deliv- 
ery; but  such  measure  of  damages  does  not 
apply  where  consignee  does  not  expect  or  in- 
tend to  sell  on  delivery,  but  intends  to  store 
the  goods  for  better  prices. 

3.  Carriers  ^=»2  —  Statute  imposing  penalty 
for  failure  to  deliver  within  fixed  period  to  be 
strictly  construed. 

Civ.  Code  1912,  §  25GS,  providing  a  penal- 
ty for  failure  to  transport  and  deliver  shipment 
within  fixed  period,  is  a  penal  statute,  and  is 
to  be  strictly,  but  not  unreasonably,  construed. 

4.  Carriers  <@==>20(l)  —  Written  notice  that 
prompt  shipment  was  required  essential  to 
applicability  of  statute  Imposing  penalty  for 
failure  to  deliver  within  fixed  period. 

In  action  against  railroad  for  negligent  de- 
lay in  delivery  of  shipment,  proof  that  goods 
were  not  delivered  within  the  period  fixed  by 
Civ.  Code  1912.  §  25(58,  imposing  a  penalty  for 
failure  to  deliver  within  such  period,  where 
"notice  is  given  that  prompt  shipment  is  re- 
quired," hela  not  to  show  the  delay  unreason- 
able, in  the  absence  of  a  showing  that  the  rail- 
road was  given  written  notice  that  prompt 
shipment  was  required. 

5.  Carriers  <S==>20( I)— Statute  Imposing  pen- 
alty for  failure  to  deliver  within  fixed  period 
does  not  fix  arbitrary  standard  of  what  is  a 
reasonable  time. 

CJiv.  Code  1912,  §  2568,  fixing  the  period 
within  which  a  shipment  is  to  be  delivered, 
where  notice  is  given  that  prompt  shipment 
is  required,  and  providing  a  penalty  for  fail- 
ure to  deliver  within  such  period,  "in  addi- 
tion to  the  liabilities  and  remedies  now  exist- 
ing for  unreasonable  delay  in  the  transporta- 
tion of  freight,"  does  not  fix  an  arbitrary 
standard  of  what  is  a  reasonable  time  within 
which  a  shipment  shall  be  transported,  in  an 
action  for  unreasonable  delay  in  the  transpor- 
tation of  freight. 


Appeal  from  Common  Pleas  Circait  Court 
of  Charleston  Ck>unty;  Ernest  Moore,  Judge. 

Action  by  Middleton  &  Co.  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed  and  remanded,  with  directions. 

Rutledge,  Hyde  &  Mann,  of  Charleston,, 
and  A.  L.  Hardee,  of  Florence,  for  appellant 

E.  W.  Middleton  and  H.  C.  Conner,  both  of 
Charleston,  for  respondents. 

COTHRAN,  J.  Action  for  damagds  aUeged 
to  have  resulted  from  delay  in  the  transpor- 
tation of  a  large  number  of  bales  of  cotton, 
shipped  at  various  times  during  the  year 
1911  by  various  persons  in  different  parts 
of  the  state.  A  part  of  the  cotton  belonged 
absolutely  to  the  plaintiffs;  by  far  the  larger 
part  belonged  to  other  parties,  who  consigned 
the  several  shipments  to  the  plaintiffs,  order 
notify,  with  draft  and  bill  of  lading  attached, 
under  an  arrangement  by  which  the  plaintiffs 
would  pay  the  drafts,  take  up  the  bills  of 
lading,  sell  the  cotton,  receive  their  commis- 
sions, and  appropriate  the  balance — ^virtually 
a  sale  to  the  plaintiffs,  who  acquired  title 
upon  payment  of  the  drafts. 

The  damages  are  alleged  to  have  resulted 
in  each  instance  from  the  delay  in  trans- 
portation, the  market  having  declined  during 
the  period  which  elapsed  between  the  time 
the  shipment  should  have  l>een  transported 
and  delivered  and  the  time  of  the  actual  de- 
livery; this  upon  the  assumption  (of  which 
there  is  no  evidence)  that  the  plaintiffs  would 
have  sold  the  cotton  immediately  upon  de- 
livery at  the  proper  time,  and  did  actually 
sell  it  upon  belated  delivery.  The  plaintiffs 
in  each  instance  attempted  to  establish  their 
loss  in  this  way: 

They  ascertained  the  date  of  shipment 
from  the  bill  of  lading,  which  also  showed 
the  place  of  shipment,  the  shipper,  the  marks 
upon  the  bales,  and  the  weights;  thus  find- 
ing the  place  of  shipment  and  the  distance  to 
Charleston,  they  referred  to  Code,  §  2568  for 
the  period  of  transportation  within  which 
that  particular  shipment  should  have  been 
transported  and  delivered;  this  fixed  the 
date  upon  which  delivery  should  have  been 
made;  they  ascertained  the  market  price  of 
cotton  upon  that  day ;  they  then  ascertained 
the  price  of  cotton  upon  the  day  of  actual  de- 
livery, and  the  difference  made  up  their  loss. 
There  was  no  other  evidence  in  any  case 
that  the  delay  in  shipment  was  an  unreason- 
able one;  the  plaintiffs  relied  solely  upon 
the  statute  as  settling  In  every  case  what 
was  an  unreasonable  delay. 

Two  questions  only  arise  upon  the  appeal: 
(1)  Was  the  action  properly  brought  by  the 
plaintiffs  under  the  circumstances?  (2)  Does 
the  statute  in  every  case  fix  an  arbitrary 
standard  of  what  is  a  reasonable  time  within 
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which  a  shipment  shall  be  transported  to  its 
destination? 

[1,2]  Middleton  ft  Co.  were  conditional 
vendees  of  the  cotton;  when  they  paid  the 
drafts  and  took  up  the  bills  of  lading,  they 
became  the  absolute  owners  of  the  cotton. 
Brown  v.  Railroad  Co.,  91  S.  C.  377,  74  S.  B. 
754.  This,  in  the  nature  of  things,  occurred 
before  the  shipment  was  due  to  arrive ;  what- 
ever delay  thereafter  occurred  was  a  delay 
in  the  transportation  of  Middleton  &  Co.'s 
cotton,  for  which  they  are  entitled  to  such 
damages  as  they  may  show  that  they  have 
sustained,  upon  the  establishment  of  the  fact 
that  there  was  an  unreasonable  delay.  Ordi- 
narily, when  goods  are  shipped  with  the  ex- 
pectation and  Intention*  of  immediate  sale 
upon  delivery,  the  measure  of  damages  is 
the  difference  between  the  market  price  on 
the  day  that  the  goods  should  have  been  de- 
livered and  that  on  the  day  of  actual  de- 
livery. But  it  is  apparent  that  this  rule  is 
not  applicable  where  the  consignee  does  not 
expect  or  Intend  to  sell  upon  delivery,  but 
intends  to  store  for  better  prices;  for  the 
delay  in  such  case  could  not  have  had  the 
effect  of  keeping  him  off  of  the  market  with 
the  cotton. 

The  following  authorities  sustain  the  posi- 
tion taken  as  to  the  first  question :  10  C.  J. 
353;  3  Hutch.  Carr.  (3d  Ed.)  §§  1304,  1305, 
1306;  3  Enc.  PI.  &  Pr.  833;  Angell,  Carr. 
(5th  Ed.)  §  493 ;  2  Red.  Rys.  (6th  Ed.)  §  191 ; 
Missouri,  etc.,  R.  Co.  v.  Peru-Van  Zandt  Co., 
73  Kan.  295,  85  Pac.  408,  87  Pac.  80,  6  L. 
R.  A.  (N.  S.)  1058,  117  Am.  St  Rep.  468,  9 
Ann.  Cas.  790;  Edgerton  v.  Railway  Co., 
240  III.  311,  88  N.  E.  808;  Grinnell-Colllns 
Co.  V.  Railroad  Co.,  109  Minn.  513.  124  N. 
W.  377,  26  L.  R.  A.  (N.  S.)  437  and  notes. 
The  case  of  Whaley  v.  Railroad  Co.,  84  S. 
C.  189,  65  S.  E.  1022,  was  evidently  a  case 
of  straight  shipment  to  an  agent  for  sale, 
in  which  the  agent  had  no  Interest 

Upon  the  other  question  raised: 

"Does  the  statute  in  every  case  fix  an  arbi- 
trary standard  of  what  is  a  reasonable  time 
within  which  a  shipment  should  be  transported 
to  its  destination?" 

[3]  In  the  first  place  the  statute  is  a  penal 
statute;  It  provides  a  penalty  of  $5  per  day 
for  every  day  in  excess  of  the  time  limited, 
"in  addition  to  the  liabilities  and  remedies 
now  existing  for  unreasonable  delay  In  the 
transportation  of  freight"  Being  a  penal 
statute,  it  is  to  be  strictly,  but  not  unreason- 
ably, construed.  Brown  v.  Railroad  Co.,  91 
S.  C.  377,  74  S.  E.  754;  Macon  v.  Railway 
Co.,  81  S.  C.  167,  62  S.  E.  6.  Referring  to 
this  very  statute  the  court  says  In  the  latter 
case: 

"Being  a  penal  statute,  it  must  be  construed 
stricUy." 

[4]'  The  provisions  in  reference  to  the  sev- 
eral standards  of  reasonable  time,  as  well  as 
the  declaration  of  the  then  existing  law  as 


to  transportation  within  a  reasonable  time, 
are  a  part  of  this  penal  statute.  Its  applica- 
tion is  specifically  limited  in  the  proviso  to 
cases  where  "notice  be  given  to  the  receiving 
common  carrier  that  prompt  shipment  of  such 
freight  is  required."  The  proviso  evidently 
controls  the  entire  act,  and  no  part  of  it  is 
applicable,  except  where  the  required  notice 
has  been  given.  In  other  words,  unless  the 
notice  of  "prompt  shipro^it  required"  shall 
have  been  given  to  the  receiving  carrier  at 
the  time  of  the  delivery  of  the  shipment  for 
transportation,  the  penal  statute  is  not  at 
all  applicable;  it  is  inapplicable,  not  only  as 
to  the  penalty,  but  as  to  the  provisions  upon 
which  the  penalty  Is  grounded. 

[5]  Another  reason  why  the  statute  is  not 
intended  to  apply  to  all  cases  of  delay,  and 
is  not  intended  to  establish  an  arbitrary 
standard  of  reasonable  time,  applicable  to 
all  delays — that  is,  to  cases  where  the  no- 
tice* of  "prompt  shipment  required"  has  been 
given,  as  well  as  where  not — ^is  the  incor- 
poration in  the  statute  of  the  parenthetical 
phrase,  "in  addition  to  the  IktrhUities  and 
remedies  now  existing  for  unreasonable  de- 
lay in  the  transportation  of  freight"  That 
is  a  clear  reservation  of  the  right  of  a  ship- 
per who  has  given  notice  of  "prompt  ship- 
ment required"  to  maintain  two  causes  of 
action:  (1)  For  the  "penalty  of  $5  per  day 
for  every  day  of  delay  in  excess  of  the 
time  hei-einbefore  limited";  and  (2)  to  en- 
force the  liability  "noio  existing  for  unrea- 
sonable delay  in'  the  transportation  of 
freight." 

These  two  causes  of  action  necessarily 
move  upon  different  lines,  for  there  is  noth- 
ing In  the  statute  which  makes  the  provisions 
in  reference  to  the  first  applicable  to  the 
second.  In  support  of  the  first  cause  of  ac- 
tion the  plaintiff  would  establish:  (1)  The 
date  of  shipment;  (2)  that  the  required  no- 
tice was  given ;  (3)  the  distance  between  the 
Initial  and  terminal  stations;  (4)  the  stat- 
ute would  supply  the  arbitrary  standard  of 
reasonable  time;  (5)  the  time  of  actual  de- 
livery. The  penalty  would  then  be  ascer- 
tained by  multiplying  the  number  of  days  In 
excess  of  the  limit  prescribed  by  the  per  diem 
penalty  of  $5.  In  support  of  the  second 
cause  of  action  the  plaintiff  would  establish: 
(1)  The  date  of  shipment;  (2)  the  date  of 
delivery;  (3)  that  there  was  unreasonable 
delay  in  the  transportation;  (4)  damage  re- 
sulting. It  is  impossible,  in  support  of  the 
second  cause  of  action,  to  resort  to  the  ar- 
bitrary standard  of  reasonable  time  fixed  In 
the  penal  statute,  unless  there  be  a  provision 
in  the  statute  authorizing  such  resort.  There 
not  only  is  no  such  provision  In  the  statute, 
but  an  express  provision  that  the  cause  of 
action  for  unreasonable  delay.  Independently 
of  the  statute,  shall  be  established  according 
to  the  "liabilities  and  remedies  now  exist- 
ing." 

But,  if  there  should  be  any  reasonable 
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ground  for  holding  that  a  shipper  who  has 
given  the  required  notice  may  invoke  the 
terms  of  the  statute  to  support  his  cause  of 
action  for  unreasonable  delay,  independent- 
ly of  the  statute,  there  is  not  the  slightest 
ground  for  holding  that  a  shipper  who  Km 
not  given  the  required  notice  (as  is  the  case 
here)  may  invoke  the  benefit  of  a  penal  stat- 
ute the  provisions  of  which  he  admits  by  not 
giving  the  required  notice  he  is  not  entitled 
to.  In  Mills  V.  Kennedy,  1  Bailey,  17,  it  is 
said : 

"It  is  therefore  well  established  that,  in  de- 
clarmg  upon  penal  statutes,  where  there  is 
an  exception  in  the  enacting  clause,  the  plaintiff 
must  show  that  the  defendant  is  not  within  the 
exception." 

By  parity  of  reasoning,  it  is  clear  that 
one  who  claims  the  benefit  of  a  penal  statute 
must  allege  facts  showing  that  he  is  entitled 
to  the  protection  afforded  by  such  statute.  It 
is  essential  that  a  shipper  or  consignee  who 
claims  the  benefit  of  section  2568  bring  him- 
self within  the  proviso  of  that  section  requir- 
ing that  the  specified  notice  of  "prompt  ship- 
ment required"  be  given.  It  would  have  been 
so  easy  for  the  Legislature  to  have  provided 
that  the  standard  of  reasonable  time  should 
apply  to  all  delayed  shipments,  if  they  had 
so  desired.  Instead  of  doing  that,  they  incor- 
porated this  standard  in  a  penal  statute, 
which  by  its  terras  is  made  applicable  only 
where  the  shipper  has  given  the  required  no- 
tice, and  specifically  left  the  liability  of  the 
carrier,  independently  of  the  statute,  for 
unreasonable  delay,  to  be  determined  by  the 
existing  law. 

The  judgment  is  reversed,  and  the  case  re- 
manded to  the  circuit  court,  for  the  purpose 
of  recommitting  it  to  the  master  for  a  trial 
de  novo. 

GARY,  0.  J.,  and  FRASBR,  J.,  concur. 


(i:h  S.  E.  342) 

SIMMONS  V.  STEVENS  et  al. 
(No.   10830.) 

(Supreme  Court  of  South  Carolina.     Feb.  27. 

1922.) 

Husband  and  w^fe  €=>49%  (5)— Parent  and 
child  ^==>9 (3)— Income  due  wife  and  ohiidron, 
coilected  and  used  by  husband  for  a  long 
period,  presumed  a  gift. 

Where  husband  conveyed  his  farm  to  wife 
for  support  of  herself  and  children,  and  there- 
after purchased  other  land,  and  caused  con- 
veyance to  be  made  to  wife,  who  conveyed 
land  to  son  in  trust  for  her  support,  and  hus- 
band was  thereafter  permitted,  ^vithout  objec- 
tion by  wife,  or  children,  to  remain  in  pos- 
session of  the  land,  collect  the  rents,  and  treat 
the  income  as  his  own  for  a  period  of  35  years 
as  to  the  first  tract,  and  for  25  years  as  to  the 
second  tract,  it  will  be  presumed,  on  husband's 


death,  that  the  husband  received  the  ineome 
from  the  wife  and  the  children  by  waj  of  a 
gift 

Appeal  tcom  Common  Fleas  Circuit  Court 
of  Spartanburg  County;  Ernest  Hoore» 
Judge. 

Action  by  Minnie  C.  Simmons,  in  her  own 
right  and  as  executrix  of  the  last  will  and 
testament  of  Samuel  G.  Cathcart,  deceased, 
against  Emma  Stevens  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Affirmed. 

The  judgment  of  the  circuit  court,  refer- 
red to  in  the  opinion,  follows: 

This  matter  came  on  for  a  hearing  before 
me  upon  exceptions  by  plaintiff  and  defendants 
to  two  reports  of  the  master  of  this  county. 
The  chief  question  involved,  though  not  all,  is, 
as  to  who  is  entitled  to  some  $8,000  or  $9,000, 
which  was  found  in  a  bank  to  the  credit  of 
Samuel  G.  Cathcart,  a  few  days  after  his 
death,  which  occurred  in  February,  1917,  which 
the  master  found  belonged  to  the  plaintiff  un- 
der the  will  of  Samuel  G.  Cathcart 

As  originally  brought,  this  was  an  action  for 
partition  of  certain  real  estate  belonging  to 
the  following  named  children  and  grandchildren 
of  Sam'G.  and  Sabra  Cathcart,  his  wife,  viz.: 
Minnie  C.  Simmons,  Emma  Stevens,  Vemie  F. 
Sumner,  Joe  Cathcart,  as  children,  and  Beolah 
Johnson  (grandchild),  daughter  of  predeceased 
daughter.  On  motion!  of  the  children  and 
grandchild,  who  are  made  party  defendants,  N. 
L.  Bennett  (the  clerk  of  court)  was  appointed 
administrator  of  the  estate  of  Sabra  Cathcart 
(who  died  June  9,  1914),  and  as  such  claimed 
the  money  above  mentioned,  and  joined  with  the 
other  defendants  hereto  in  demanding  that  the 
estate  of  Sam.  G.  Cathcart  account  to  them  for 
the  rents  and  profits  collected  by  him  out  of 
the  land  herein  described. 

The  cause  of  action  arose  out  of  the  follow- 
ing facts: 

On  the  11th  day  of  July,  1879,  Sam  G.  Cath- 
cart, in  consideration  of  love  and  affection  con- 
veyed unto  his  wife,  Sabra  Cathcart,  the 
"Cooke  place,  containing  96  acres  more  or 
less,"  and  the  '*home  place,**  containing  63 
acres  more  or  less,  her  heirs  and  assigns,  *^ip- 
on  trust,  however,  nevertheless,  and  to  and  for 
the  uses,  interests,  and  purposes  hereinafter 
limited  and  described  and  declared;  that  is  to 
say,  upon  trust  to  receive  the  issues,  rents,  and 
profits  of  the  said  premises  and  apply  the  same 
to  the  use  of  herself  and  my  children  now  bom, 
or  that  may  hereafter  be  born,  during  the  term 
of  her  natural  life,  and  after  the  death  -of  my 
said  wife  said  premises  to  be  equally  divided 
among  my  children  now  bdrn,  or  that  may  here- 
after be  born,  share  and  share  alike  in  fee." 

On  the  5th  day  of  November,  1888,  the  pur- 
chase money  being  paid  by  Sam  G.  Cathcart, 
James  Munro,  as  master,  conveyed  to  Sabra 
Cathcart  "163  acres,  more  or  less/'  known  as 
the  "Forrest  place,"  and  thereafter  on  the  8d 
day  of  February,  1903,  Sabra  Cathcart  con- 
veyed the  same  to  Joe  A.  Cathcart  (her  son), 
in  trust  as  follows:  Consideration  $5  and  love 
and  affection,  '*unto  the  said  Joe  A.  Oathcarti 
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his  heirs— in  trast  for  the  following  nses  and 
purposes;  that  is  to  say,  to  collect  the  rents 
and  profits  of  the  same  during  the  term  of  my 
natural  life  and  pay  same  over  to  me  for  a 
support,  and  at  my  death  said  trust  to  cease 
and  said  land  to  go  and  vest  absolutely  in  my 
children,  share  and  share  alike,  freed  from 
all  trust,  the  child  or  children  of  any  prede- 
ceased child  to  take  its  parent's  share." 

There  is  in  the  record  a  written  statement 
which  Sabra  Cathcart  gave  her  son,  Joe 
Cathcart,  certifying  that  she  collected  all  the 
rents  and  profits  off  of  the  tract  last  mentioned 
to  12th  of  October,  1906.  It  Is  abundantly 
proven  that  Sam  G.  Cathcart  and  his  wife, 
Sabra,  and  their  children,  lived  and  worked  on 
the  lands  above  mentioned  from  the  dates  they 
were  acquired  until  the  children  died  or  moved 
away  (the  only  exception  being  Minnie  0. 
Simmons,  who  continued  to  live  with  her  par- 
ents), and  until  the  death  of  Sabra  Cathcart, 
which  occurred  in  June,  1914,  and  until  the 
death  of  Sam  G.  Cathcart,  which  occurred  in 
February,  1917. 

It  is  not  contradicted,  but  generally  agreed, 
that  during  this  entire  time  all  of  the  land  was, 
with  the  knowledge  and  acquiescence  of  Sabra 
Cathcart  and  their  children,  under  the  di- 
rection, supervision,  and  control  of  Sam  G. 
Cathcart,  who,  with  his  wife  and  children, 
worked  the  land,  or  rented  it  out,  collected 
the  rents,  and  out  of  certain  moneys  in  his 
hands  paid  the  taxes,  cleared  the  land,  im- 
proved it,  and  supported  his  wife  and  children 
,  80  long  as  they  remained  with  him.  The  de- 
fendants claim  that  the  money  found  in  the 
bank  to  the  credit  of  Sam  G.  Cathcart  after  his 
death  was  the  excess  of  the  rent  which  was 
collected,  but  not  expended  by  S.  G.  Cathcart 
for  the  support  of  his  wife  and  children,  from 
date  land  was  acquired  up  until  th«  time  of  the 
death  of  Sabra  Cathcart  in  June,  1914.  So 
far  as  the  rents  and  profits  received  by  Sam 
G.  Cathcart  after  the  death  of  his  wife,  or 
those  received  by  Minnie  C.  Simmons  after 
the  death  of  Sam  G.  Cathcart,  the  defendants 
do  not,  by  their  exceptions,  put  in  issue  the 
findings  of  fact  by  the  master. 

All  the  witnesses  practically*  testify  that  Sam 
G.  Cathcart  controlled  and  used  the  place  just 
as  though  it  was  his  own;  that  he  was  hard- 
working, stingy,  dose,  frugal,  grasping  (though 
honest),  never  bought  anything  that  he  could 
raise  on  the  land,  always  had  something  to  sell, 
took  advantage  of  every  opportunity  to  make 
money,  and  never  spent  anything  unless  he  was 
obliged  to.  It  was  shown  by  several  disinter- 
ested witnesses,  though  contradicted  by  several 
of  the  defendants,  that  Sam  G.  Cathcart  put 
his  money  out  on  usurious  rates,  bought  black- 
berries and  made  wine  in  large  quantities  in  the 
late  eighties  or  early  nineties,  and  sold  same  at 
a  dollar  per  galloji;  that  he  was  mixed  up  with 
a  distillery  and  some  intimation  that  he  sold 
liquor  as  well,  from  which  he  derived  what  at 
that  time  was  a  considerable  sum;  and  plain- 
tiff claims  that  the  money  in  the  bank  was  very 
largely,  if  not  altogether,  derived  from  the 
source  and  from  additions  thereto  derived  from 
excessive  interest  charged  and  collecting  and 
trading. 

The  master,  apparently,  does  not  attach  much 
importance  to  the  testimony  as  to  this  last- 
named  method  of  acquiring  such  a  large  sum, 


and  BO  finds,  to  which  plaintiffs  duly  excepted 
in  order  to  preserve  their  rights.  The  mas- 
ter takes  the  middle  ground,  and  intimates  the 
balance  in  the  bank  might  have  been  derived 
from  both  sources,  but  under  and  by  virtue 
of  the  holding  of  the  Supreme  Court  in  the 
case  of  Thompson,  Adm'r,  v.  Chapman,  Adm'r, 
107  S.  C.  464,  93  S.  E.  142,  no  presumption 
could  arise,  from  the  facts  in  the  case,  that, 
because  no  one  could  account  for  where  the 
money  came  from,  therefore  it  must  have  been 
gotten  and  of  necessity  excess  of  rents  over 
proper  expenditures  for  maintenance  and  sup- 
port of  wife;  that,  if  any  presumption  arose, 
it  waa  that  possession  presumed  ownership, 
and  in  so  far  as  this  particular  fund  was  con- 
cerned that  it  was  the  property  of  the  estate 
of  Sam  G.  Cathcart 

The  master  grounded  his  report  on  the  addi- 
tional principle  of  law  that,  where  the  wife  and 
children  had  acquiesced  in  the  arrangement  for 
a  long  period  of  time,  from  1879  in  connection 
with  proceeds  derived  from  two  tracts,  and 
from  1888  as  to  the  other  tract,  by  the  terms 
of  which  arrangement  the  husband  and  father 
was  allowed  to  collect  all  the  income,  treat- 
ing and  claiming  it  as  his  own,  without  ob- 
jection from  those  who  might  have  had  the 
right,  that  from  the  long-continued  aoquiea- 
cence,  and  it  was  long  in  this  instance,  that  the 
court  could  infer  their  intent  was  to  give  it 
all  to  him,  even  if  there  was  an  excess,  which 
has  not  been  shown  by  the  testimony  up  to  this 
time,  as  no  one  haa  been  able  to  show  what 
the  actual  cost  of  supporting  the  family  was, 
though  it  is  a  known  fact  that  few  people 
have  been  able  prior  to  1914  to  make  more  than 
a  bare  living  from  a  farm. 

On  the  hearing  and  arguing  of  exceptions  be- 
fore me,  the  court  requested  the  attorneys  for 
both  sides  to  furnish  the  court  with  authorities 
on  the  last-named  proposition.  So  far,  the 
attorneys  for  the  defendants  have  not  fur- 
nished me  with  any  decision  that  I  deem  ap- 
plicable. The  attorneys  for  the  plaintiflE  rely 
on  the  case  of  Charles  v.  Coker,  2  S.  C.  122, 
in  which  the  court  saya,  on  page  136,  the  fol- 
lowing: "Even  where  the  married  woman  la 
considered,  in  regard  to  her  separate  estate, 
as  a  feme  aole,  only  to  the  extent  of  the  power 
conferred  by  the  instrument,  if  this  does  not 
restrict  her  disposition  and  alienation— 4f  she 
permits  the  husband  to  receive  the  rents  and 
profits  of  her  estate— the  presumption  is  that 
it  is  with  her  assent  and  by  way  of  gift  [citing 
Hill  on  Trustees,  425,  note  221.  In  Methodist 
Episcopal  Church  v.  Jackues,  3  Johns.  Ch.  80, 
Chancellor  Kent  says  in  reference  to  this  quea* 
tion:  "That  as  between  strangers  a  more 
severe  and  strict  proof  would  be  required,  but 
the  books  teach  us  that  the  greatest  liberality 
is  shown,  and  the  most  favorable  presumptions 
indulged,  when  the  husband  is  permitted  by  the 
wife  to  be  concerned  in  the  management  of  the 
income  of  her  separate  estate,  as  it  occaaional- 
ly  accrues." 

In  the  case  of  McLure  ▼.  Lancaster,  24  S.  C. 
273.  58  Am.  Rep.  259,  the  court  says  as  per 
syllabus  (South  Caroljna  reprint):  ''A  gift 
from  wife  to  husband  may  be  inferred  from 
circumstances,  such  as  the  use  and  appropria- 
tion by  him  for  a  series  of  years,  the  wife  hav- 
ing knowledge  and  not  objecting.  The  pre- 
sumption in  such  case  being  stronger  between 
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husband  and  wife  than  between  strangers. 
Thus,  where  a  wife  permitted  her  husband  to 
manage  her  property,  receive  the  profits  and  is- 
sues, and  expend  the  surplus  without  question 
for  ten  years,  the  judge  properly  left  to  the 
jury  the  question  of  gift  of  these  [rents  and] 
profits  and  issues."  And  this  was  a  case  where 
the  widow  was  suing  the  estate  of  her  hus- 
band, and  the  jury  found  she  had  acquiesced, 
nnd  the  Supreme  Court  affirmed  it,  and  the 
facts  apparently  were  not  as  strong  as  they 
were  in  this  case,  for  in  this  case  we  do  not 
find  the  wife  asking  for  anything,  for  in  this 
case,  according  to  the  testimony  of  disinterest- 
ed witnesses,  she  not  only  acquiesced,  but 
agreed  that  Sam  6.  Cathcart  should  have  the 
rent.  The  same  principle  was  reaffirmed  in 
Martin  v.  Jennings,  52  S.  C.  382,  29  S.  B.  807, 
and  again  in  Sanders  v.  Warehouse  Co.,  101  S. 
C.  386,  85  S.  E.  900.  I  can  see  no  reason  why 
the  same  principle  should  not  apply  in  the  mat- 
ter of  acquiescence  on  the  part  of  a  child  as 
applies  in  the  case  of  a  wife,  McDonald  v. 
Crockett.  2  McCord  Eq.  130. 

The  conclusion  from  all  the  testimony  is  that, 
if  Sabra  Cathcart  was  living  to-day,  she  would 
not  bring  this  suit,  and  I  cannot  see  that  her 
executor,  standing  in  her  shoes,  should  be 
treated  with  more  consideration  that  his  de- 
ceased. She  alone  was  entitled  to  the  Income 
from  the  ^'Forrest  place,"  and  if  she  did  ^not 
feel  she  was  entitled  to  anything  from  her 
husband  from  that  tract  of  land  during  her 
lifetime,  it  is  asking  the  court  of  equity  to  go 
rather  afield  to  allow  her  administrators  to  do 
so,  particularly  as  the  only  one  who  could 
have  perhaps  answered  all  questions  is  now  un- 
der the  sod.  And  the  same  principle  applies 
with  equal  propriety  to  his  children.  The  in- 
evitable conclusion  to  be  drawn  from  the  whole 
testimony  is  that  the  children  at  no  time  had 
the  slightest  or  most  remote  intention  of  ever 
calling  their  father  to  account  for  any  rents 
collected  by  him  until  after  his  voice  was  hush- 
ed in  death,  and  it  developed  that  a  considera- 
ble su^  of  money  was  in  the  bank  that  passed 
under  his  will  to  the  child  who  ministered  to 
him  in  his  old  age  and  dedining  years. 

The  case  of  Reeder  v.  Flinn,  6  S.  C.  216, 
is  a  parallel  case  in  which  the  court  says,  on 
page  242:  "There  is  another  principle  which 
materially  affects  the  claim  of  the  wife  now 
interposed.  It  is  her  want  of  diligence  in 
not  resorting  to  the  means  of  securing  the  in- 
come of  the  property  for  her  sole  use.  'Courts 
of  equity  administer  their  aid  only  in  favor  of 
those  who  are  guilty  of  no  improper  acquiesc- 
ence or  delay.  Hence,  if  there  be  a  clear  breach 
of  trust  by  the  trustee,  yet  if  the  cestui  que 
trust  or  beneficiary  has  for  a  long  time  ac- 
quiesced in  the  misconduct  of  the  trustee,  with 
full  knowledge  of  it,  a  court  of  equity  will  not 
relieve  him,  but  leave  him  to  bear  the  fruits 
of  his  own  negligence  or  infirmity  of  purpose' 
[citing  2  Story's  Eq.  §  1284].  The  same  rea- 
son exists  for  applying  the  principle  to  a  hus- 
band permitted  by  the  wife  to  use  and  control 
property  secured  to  her  separate  use.  If 
there  has  been  a  breach  of  duty  on  his  part, 
her  delay  in  freeing  herself  from  the  conse- 
quence and  seeking  reparation  is  another  evi- 
dence of  her  assent  and  acquiescence." 

The  courts  have  always  looked  with  disfavor 


upon  an  '^dian  gift,**  or  an  attempt  on  the 
part  of  near  relatives  to  unscramble  egcra  by 
reconverting  a  gift  in  good  faith  and  diangLng 
it  back  into  a  charge,  and  requiring  the  estate 
of  the  dead  person  to  account  to  them  for 
beneficiences  which  wiere  supposed  to  have 
been  prompted  by  the  natural  instincts  of  an 
affectionate  relativa  Ex  parte  Aycock,  ^ 
S.  C.  256,  257,  13  S.  E.  450;  Dash  v.  Inabinet, 
53  S.  C.  385,  31  S.  E.  297;  Gaston  v.  Gaston, 
80  S.  C.  160,  61  S.  B.  393;  Schnell  v.  Schrod- 
er, Bailey's  Eq.,  334;  Sullivan  v.  Latimer,  3S 
S.  C.  167,  17  S.  B.  701.  And  the  same  rule 
applies  where  tliey  do  not  live  together.  Wes- 
singer  v.  Roberts,  67  S.  C.  240.  45  S.  B.  169. 
And  the  courts  look  with  particular  disfavor 
upon  an  action  brought  after  the  party  who 
could  have  spoken  is  dead.  Galium  v.  Rice, 
35  S.  C.  554,  15  S.  B.  268. 

It  follows,  therefore,  that  in  so  far  as  the 
liability  of  the  plaintiff,  either  individually  or 
as  executrix  of  Sam  G.  Cathcart,  being  re- 
quired to  account  to  the  defendants,  that  she  is 
due  the  defendants  to  this  action  nothing,  and 
the  report  of  the  master  to  th.at  extent  is  af- 
firmed and  made  the  judgment  of  this  court. 
Upon  full  consideration  of  the  reports  made 
by  the  master  herein,  and  of  the  exceptions 
thereto  by  the  plaintiffs  and  by  the  defendants 
herein,  it  is  considered  that  the  exceptions 
must  be  overruled,  and  the  findings  and  con- 
clusions of  the  master  must  be  affirmed,  for 
the  reasons  stated  in  his  reports. 

It  is  further  ordered  that  any  party  have 
leave  to  apply  at  the  foot  of  this  decree  for  any 
order  necessary  to  carry  same  into  effect. 

John  Gary  Evans,  of  Spartanburg,  and  J. 
A.  Sawyer,  of  Union,  for  appellants. 

Nicholls  &  NichoUs  and  I.  A.  Phifer,  all  of 
Spartanburg,  for  respondent 

GARY,  0.  J.  For  the  reasons  therein  as- 
signed, the  Judgment  of  the  drcnlt  court 
is  affirmed. 

ERASER  and  COTHRAN,  JJ.,  concur. 


(118  S.  C.  333j 

STATE  V.  AMERICAN  AQR.  CHEMICAL 
CO.     <No.  10832.) 

(Supreme  Court  of  South  Carolina.    Feb.  27, 

1922.) 

I.  Fish  ^=9l3(l)»Refusal  of  Instruction  that, 
unless  defendant  Intentionally  caused  add  to 
flow  Into  a  stream,  they  must  acquit  him, 
held  error. 

In  a  prosecution  under  Cr.  Code  1012,  | 
772.  for  causing  acid  to  flow  into  a  stream, 
thereby  killing  fish,  where  in  defendant's  plant 
there  were  two  pipes,  one  conveying  water  and 
one  carrying  water  and  acid  near  by,  both  em- 
bedded in  cement  which  was  broken  by  a  falling 
beam,  so  that  the  acid  leaked  into  the  water 
pipe,  a  refusal  of  a  requested  instruction  that 
unless  the  substance  in  question  was  intention- 
ally caused  to  flow  into  the  stream  to  acquit 
defendant  was  error;  defendant  not  being 
guilty  if  the  act  was  an  accident. 


^=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlgeets  and  Indexes 
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2.  Criminal  law  ^=>20,  23— Ta  constitute  crime  r  Ing  pipes,  was  conveyed  by  an  iron  pipe  back 


act  must  be  accompanied  by  criminal  Intent 
or  negligence  regarded  equivalent  to  Intent. 

In  offenses  at  common  law,  and  under  stat- 
utes which  do  not  disclose  a  contrary  intention, 
to  constitute  a  crime,  an  act  must  be  accom- 
panied by  a  criminal  intent,  or  by  such  negli- 
gence or  indifference  to  a  duty  or  to  conse- 
quences as  is  regarded  equivalent  to  a  criminal 
intent. 

3.  Criminal  law  ^=;>21<— Statute  may  make  com- 


to  the  stream  on  the  defendant's  premises. 
Second,  this  water  however,  was  also  used, 
occasionally,  for  washing  out  the  add  tanks 
and  towers,  and  thus  became  Impregnated 
with  a  considerable  amount  of  acid.  It  was 
ordinarily  emptied  Into  the  add  tanks,  where 
the  reserve  supply  of  add  was  kept,  but  oc- 
casionally the  tcinks  would  overflow,  and  the 
excess  would  run  oflf  through  the  pipe  carry- 
ing the  cooling  water,  and  be  conveyed  to  the 
mission  of  act  a  crime  regardless  of  Intent   stream,  where  damage  to  fish  was  inflicted. 


or  knowledge. 

A  statute  may  forbid  doing  an  act  and  make 
its  commission  a  crime  regardless  of  the  in- 
tent or  knowledge  of  the  doer. 

4.  Criminal  law  €=s>20~Aocidental  commission 
of  forbidden  act  not  criminal. 
Although  the  act  of  the  accused  may  have 
brought  about  a  result  made  criminal  by  law, 
he  is  not  responsible  unless  his  act  was  ac- 
companied by  positive  volition  or  by  negligence 
equivalent  thereto,  and,  if  the  act  was  an  acci- 
dent which  presupposes  that  both  volition  and 
negligence  were  absent,  he  is  not  responsible. 

Watts  and  Fraser,  JJ.,  dissenting. 

Appeal  from  General  Sessions  Circuit 
Court  of  Lexington  County;  R.  W.  Mem- 
minger.  Judge. 

The  American  Agricultural  Chemical  Com- 
pany was  convicted  of  causing  to  flow  into  a 
stream  a  substance  poisonous  to  fish,  and  ap- 
peals.   Reversed  and  remahded. 

Lyles  ft  Lyles»  of  Columbia,  for  appellant 
G.  B.  Timmerman  and  T.  C.  Callison,  Sols., 
both  of  Lexington,  for  the  State. 

COTHRAN,  J.  [11  Indictment  for  viola- 
tion of  section  772  of  the  Criminal  Code,  mak- 
ing it  a  misdemeanor  to  "cause  to  flow  into 
or  be  cast"  into  any  of  the  inland  streams 
of  this  state  any  substance  poisonous  to  fish 
or  destructive  of  their  spawn.  The  defend- 
ant was  convicted  and  sentenced  to  pay  a 
fine  of  $500,  and  from  judgment  and  sentence 
has  appealed. 

The  testimony  tended  to  establish  the  fol- 
lowing facts: 

The  defendant  is  a  corporation  owning 
and  operating  a  plant  for  the  manufacture 
of  fertilizers  near  the  town  of  Cayce.  The 
plant  is  located  near  a  small  stream  that 
heads  upon  land  above  the  defendant,  passes 
through  its  land,  and  thence  through  the 
lands  of  others  to  Congaree  river.  Prior  to 
a  previous  indictment  of  the  defendant  for  a 
similar  offense,  which  resulted  in  a  mistrial, 
the  defendant  had  collected  the  water  of  this 
stream  at  a  point  above  its  plant  and  con- 
veyed it  in  a  pipe  to  the  plant  The  water 
was  used  for  a  double  purpose:  First,  by 
means  of  a  coil  of  lead  pipe,  to  cool  the  add 
in  the  tanks  and  towers.  This  water  in  the 
cooling  process  did  not  come  in  contact  with 
the  acid,  but,  after  passing  through  the  cool- 


After  the  prosecution  referred  to,  the  de- 
fendant dug  three  pools,  into  which  the  over- 
fiow  from  the  acid  tanks  was  emptied  through 
a  pipe  laid  very  near  to  and  jxirallel  with 
the  pipe  which  conveyed  the  innocuous  cool- 
ing water;  both  pipes  were  laid  in  cement 
and  separated  from  each  other  by  cement. 
During  the  year  1920,  shortly  before  the 
prosecution  was  instituted,  the  defendant 
made  extensive  repairs  upon  its  plant,  after 
which  complaints  were  received  that  some 
poisonous  substance  was  escaping  into  the 
stream  and  killing  the  flsh.  Upon  investiga- 
tion the  defendant  ascertained  that  a  heavy 
steel  beam,  which  had  been  used  In  the  re- 
pairs, had  fallen  from  a  scaffold  and  had 
broken  the  cement  separating  the  two  pipes; 
that  the  pipe  carrying  the  water  impregnat- 
ed with  the  acid  had  been  corroded  by  the 
acid,  and  that  the  breaking  of  the  cement 
had  also  broken  the  pipe~  and  allowed  the 
nocuous  water  to  find  its  way  into  the  other 
pipe  which  was  similarly  shattered.  As  soon 
as  the  discovery  was  made  the  defects  were 
remedied,  a  new  noncorrosive  pipe  was  in- 
stalled, and  no  further  ground  of  complaint 
appeared.  There  was  abundant  evidence 
tending  to  show — ^in  fact,  it  appears  to  have 
been  conceded  by  the  defendant — that  the 
water  in  the  stream  became  contaminated 
with  the  acid  from  the  defendant's  plant, 
and  that  it  was  destructive  to  fish  life. 

The  contention  of  the  defendant  Is  that 
the  escape  of  the  nocuous  water  was  acci- 
dental, without  negligence  er  design  on  its 
part,  and  does  not  constitute  a  crime  under 
thA  section  invoked  by  the  state.  It  request- 
ed the  presiding  Judge  to  charge  the  jury: 

"That  the  statute  in  question  makes  the  in- 
tention of  the  party  charged  with  the  commis- 
sion of  the  offense  in  causing  poisonous  sub- 
stance to  flow  into  the  stream  an  essential  part 
of  the  offense.  Unless  the  jury  can  find  that 
the  substance  in  question  was  intentionally 
caused  to  flow  into  the  stream  and  that  it  was 
not  merely  an  accident,  they  must  find  'Not 
guilty.'  - 

To  this  request  the  presiding  judge  re» 
sponded: 

*1  have  already  charged  yon  that  that  is  not 
the  law." 

Other  questions  are  involved  in  the  appeal, 
but,  as  the  refusal  of  this  request  was  erro- 
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neous and  demands  a  reversal  of  the  Judg- 
ment, onr  consideration  will  be  confined 
to  It. 

Section  772  of  the  Criminal  Code  is  as 
follows: 

"Should  any  person  or  persons  cause  to  flow 
into  or  be  cast  into  any  of  the  creeks,  streams, 
or  inland  waters  of  this  State,  any  imparities 
that  are  poisonous  to  fish  or  destructive  to 
their  spawn,  such  person  or  persons  shall, 
upon  conviction  thereof,  be  punished  with  a 
fine  of  not  less  than  five  hundred  dollars,  or 
imprisonment  of  not  less  than  six  months  in 
the  county  jail;  the  fine  to  go  one-half  to  the 
informer  and  the  other  half  to  the  County." 

[2,  31  In  offenses  at  common  law,  and  un- 
der statutes  which  do  not  disclose  a  contrary 
legislative  purpose,  to  constitute  a  crime,  the 
act  must  be  accompanied  by  a  criminal  in- 
tent, or  by  such  negligence  or  indifference  to 
a  duty  or  to  consequences  as  is  regarded  by 
the  law  as  equivalent  to  a  criminal  intent 
The  statute,  however,  may  forbid  the  doing 
of  an  act,  and  make  its  commission  a  crime, 
regardless  of  the  intent  or  knowledge  of  the 
doer,  and,  if  such  legislative  intention  ap- 
pears, the  court  must  give  it  effect,  although 
the  intent  of  the  doer  may  have  been  inno- 
cent. 16  C.  J.  74,  76;  State  v.  Reeder,  36 
S.  C.  497,  15  S.  E.  544;  State  v.  Assmanu, 
46  S.  C.  564,  24  S.  E.  673 ;  State  v.  Westmore- 
land, 76  S.  O.  145,  56  S.  B.  673,  8  L.  R.  A. 
(N.  S.)  842. 

[4]  This  principle  must  not  be  confounded 
with  or  deemed  decisive  of  the  very  distinct 
Inquiry  whether  or  not  the  accused  has  in 
fact  exercised  his  personal  volition  or  been 
negligent  in  committing  the  offense  with 
which  he  may  be  charged.  His  act  may  in 
a  remote  sense  be  said  to  have  caused, 
brought  about,  the  result  complained  of,  but 
in  reason  he  cannot  be  held  criminally  re- 
sponsible, unless  his  act  was  accompanied 
either  by  positive  volition  on  his  part,  or  by 
negligence  equivalent  in  law  thereto.  If  the 
act  was  an  accident,  which  presupposes  that 
both  volition  and  negligence  were  absent, 
there  is  no  basis  for  criminal  responsibility. 

In  the  statutory  offenses  where  the  state 
is  not  required  to  prove  a  criminal  intent  on 
the  part  of  the  accused  it  is  assumed,  as 
fally  appears,  that  the  act  was  one  of  voli- 
tion, and  the  defense  that  he  did  not  intend 
to  commit  an  unlawful  act  is  not  open  to  him. 

If  one  should  do  an  act  intentionally,  the 
act  is  the  result  of  his  personal  volition; 
and,  if  it  should  5e  an  act  prohibited  by  stat- 
ute, he  will  not  be  heard  to  say  that  he  did 
not  intend  to  commit  a  crime  in  so  doing. 
But,  if  it  occurred  by  accident,  his  volition 
could  not  have  preceded  the  act,  and  both 
the  intention  to  do  the  act  and  the  intention 
to  commit  a  crime  are  necessarily  absent. 
To  constitute  a  crime  the  personal  volition 
or  negligence  of  the  actor  preceding  the  act 
is  essential.    Whether  or  not  the  exculpatory 


defense  that  in  so  exercising  his  Tolitloii 
there  was  no  criminal  intent  will  arail  him 
depends  upon  whether  the  defense  was  at 
common  law,  where  the  criminal  intent  Is  es- 
sential, or  under  a  statute  where  it  is  not. 

There  was  evidence  in  the  case  which 
would  have  warranted  the  jury  in  concluding 
that  the  fall  of  the  heavy  steel  beam,  frac^ 
turing  4;he  pipes  and  the  enveloping  cem^it, 
which  permitted  the  nocuous  water  to  make 
its  way  through  the  other  pipe  to  the  stream, 
was  an  accident  pure  and  simple.  The  de- 
fendant was  therefore  entitled  to  the  request 
based  upon  this  hypothesis,  which,  if  estab- 
lished, necessarily  freed  the  defendant  from 
criminal  responsibility. 

On  the  other  hand,  the  Jury  might  have 
concluded  from  the  evidence  that  the  defend- 
ant was  negligent  in  allowing  the  steel  beam 
to  fall,  or  in  not  providing  in  the  first  in- 
stance the  noncorrosive  pipe  or  conduit  that 
was  afterwards  installed,  or  in  not  sooner 
discovering  the  breaks  in  the  cement  and 
pipes,  or  In  not  promptly  repairing  the 
breaks,  or  in  not  adopting  a  different  method 
of  controlling  the  water  charged  with  add. 
In  any  of  these  events,  the  escape  of  the 
water  through  the  negligience  of  the  defend- 
ant would  have  constituted  the  defendant  the 
author  of  the  wrong  by  which  the  deleterious 
substance  was  "caused  to  flow  into  or  be  cast 
into"  the  stream,  and  fixed  criminality  up- 
on it 

But  the  refusal  to  charge  as  requested  and 
the  charge  in  opposition  thereto  permitted 
the  Jury  to  convict  the  defendant  upon  either 
the  theory  of  accident  or  of  negligence. 

If  this  had  been  a  civil  suit  for  damages 
by  one  injured  by  the  escape  of  the  nocuous 
water,  and  it  had  appeared  that  the  escape 
was  due  to  an  accident,  without  volition  or 
negligence  on  the  part  of  the  defendant,  there 
could  have  been  no  civil  liability ;  and,  even 
if  nothing  else  had  appeared  than  that  the 
hoisting  apparatus  used  in  raising  the  steel 
beam  had  given  way  in  the  ordinary  use  of 
it,  causing  the  beam  to  fall  and  shatter  the 
pipes,  negligence  could  not  have  been  im- 
puted, under  the  Green  Case,  72  S.  C.  401,  62 
S.  E.  45,  from  that  simple  fact.  It  would  be 
remarkable  to  hold  the  defendant  to  criminal 
responsibility  and  relieve  it  from  civil  lia- 
bility upon  the  identical  facts. 

The  judicial  conclusion  that  an  act  was 
an  accident  is  a  positive  negation  of  the  ex- 
istence of  personal  volition  or  negligence  on 
the  part  of  the  alleged  perpetrator. 

"It  has  long  been  recognized  that  no  action 
will  lie  for  injuries  attributable  to  what  is 
termed  inevitable  or  unavoidable  accident."  20 
R.  C.  li.  17,  citing  cases  from  many  jurisdic- 
tions. 

'*No  liability  attaches  where  the  injury  re- 
sults from  what  is  termed  pure  or  inevitable  ac- 
cident. Negligence  can  never  be  consistently 
predicated  of  a  purely  accidental  occurrenoa.'* 
29  Cyc.  440. 
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InToluntary  manslanghter  may  be  pred- 
icated upon  an  unintentional  killing,  bnt  only 
\?here  the  offense  was  accompanied  by  snch 
circumstances  of  gross  negligence  as  in  law 
are  equivalent  to  intent 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  that  the  case  be  remanded  to  that  court 
for  a  new  trial 

« 

GARY»  O.  J.,  concurs. 

SIMMS,  A.  A.  J.  (concurring).  The  charge 
against  the  defendant  depends  ui>on  the  con- 
struction of  the  words  "cause  to  flow  into  or 
be  cast"  poisonous  substances  into  the 
streams  of  the  state.  No  question  of  intent 
is  involved.  If  the  defendant  caused  the  de- 
structive agencies  to  "flow  into  or  be  cast/' 
it  is  guilty  under  the  statute.  The  question, 
therefore,  is:  Did  the  defendant  cause  or 
procure  the  substantive  act  to  be  committed, 
or  was  the  act  committed  under  such  circum- 
stances of  recklessness  or  carelessness  or  oth- 
erwise for  which  the  defendant  would  be  re- 
sponsible? To  cause  or  procure  an  act  to  be 
done  presupposes  in  a  defendant  a  knowledge 
of  thac  fact  It  must  have  Imown,  or  had 
reason  to  know,  that  the  act  out  of  which 
the  offense  arose  had  been  committed  by  it  in 
order  to  be  convicted  of  causing  the  act.  The 
defendant  must  have  been  conscious  or  suffi- 
ciently charged  with  a  consciousness  to  have 
caused  the  act  Hence  the  question  of  inten- 
tion, which  could  not  relieve  it  of  responsibil- 
ity, does  not  enter  into  the  case.  A  defend- 
ant may  not  be  guilty  of  intent,  but  be  guilty 
of  a  violation  of  a  statute,  where  he  con- 
sciously does  an  act  which  is  forbidden  by 
law,  but  he  must  know,  or  have  reason  to 
know,  that  he  has  committed  the  act.  As 
stated  by  the  presiding  judge,  there  are  stat- 
utes the  violation  of  which  cannot  be  excused 
for  lack  of  intent.  If  a  party  has  burglar 
tools  in  his  possession,  he  is  guilty,  but  only 
upon  a  presupposition  that  he  knew  that  he 
had  the  tools.  If  he  did  not  know  of  the  pos- 
session of  the  tools,  he  could  not  be  guilty. 
A  party  transporting  drugs  or  ard^t  spirits 
would  be  guilty  whatever  his  Intent,  but  he 
must  be  conscious  of  the  fact  that  the  things 
transported  were  drugs  or  liquors.  If  they 
were  contained  so  as  to  give  him  no  informa- 
tion as  to  their  character,  and  he  knew  not 
that  they  were  liquors  or  drugs,  although  he 
was  transporting  them,  he  could  not  be  guilty, 
because  he  was  not  conscious  that  the  things 
transported  were  of  that  character,  however 


guilty  he  might  be,  without  Intenticm  of  vio- 
lating a  statute,  if  he  did  know  the  nature  of 
the  goods  in  his  possession.  The  defendant 
here  to  be  guilty  must  have  consciously 
known  that  the  substantive  act  had  been 
caused  or  procured  to  be  done  by  It.  It  was  a 
proper  question  In  the  case  to  which  the  de- 
fendant was  entitled  to  an  instruction  to  the 
jury  from  the  court.  The  exceptions  on  this 
line  may  be  rather  obscure,  hut  are  sufficient- 
ly clear  to  indicate  that  the  Jury  was  not  in- 
structed upon  the  line  indicated  in  this 
opinion. 

I  therefore  concur  with  the  Chief  Justice 
in  the  opinion  of  Mr.  Justice  COTHRAN  that, 
for  the  reasons  herein  given,  the  Judgment 
below  be  reversed,  and  a  new  trial  ordered. 

WATTS,  J.  I  dissent  I  see  no  error  on 
the  part  of  the  circuit  Judge.  The  act  is 
plain,  and  the  defendant  guilty.  The  defend- 
ant should  have  kept  its  plant  in  proper  re- 
pair so  that  the  act  could  not  have  been  com- 
mitted. If  defendant  is  to  be  excused  be- 
cause the  act  was  an  accident,  no  defendant 
could  ever  be  convicted.  All  their  acts  would 
be  accidental.  Might  as  well  excuse  the  own- 
er of  a  vicious  animal  that  escapes  and  does 
injury  for  want  of  proper  repairs  in  a  fence 
or  house,  and  claims  that  it  was  an  accident 
The  defense  should  only  appeal  to  the  court 
in  mitigation  of  sentence. 

*FRASER,  J.  (dissenting).  I  concur  in  the 
result  with  Mr.  Justice  WATTS.  A  Judge  is 
not  bound  to  amend  a  request  to  charge.  To 
say  the  least  of  it,  the  request  to  charge  was 
very  misleading.  .  It  provided  for  two  condi- 
tions—one where  the  defendant  put  deleteri- 
ous matter  into  the  stream  intentionally,  that 
is,  willfully  and  deliberately;  the  other  where 
it  was  an  accident  pure  and  simple.  In  the 
latter  case  the  defendant  did  not  do  it.  It  is 
conceded  that  if  the  d^eterious  matter  went 
into  the  stream  through  the  negligence  of  the 
defendant,  then  the  defendant  is  liable.  The 
request  to  charge  did  not  provide  for  a  negli- 
gent act,  and  therefore  the  Judge  could  not 
charge  it.  If  Judge  Memminger  had  charged 
as  requested,  the  Jury  might  well  have  in- 
ferred that  if  the  defendant  did  not  Intend 
to  put  the  deleterious  matter  in  the  stream, 
then  in  law  it  was  an  accident. 

I  do  not  see  a  word  in  the  statute  that  con- 
fines the  prohibition  to  intentional  acts.  To 
Interpolate  the  word  ^'intentionally"  is  to. 
amend  the  statute,  and  his  honor  had  no 
right  to  amend  the  statute. 
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SOUTHERN   PINE   LUMBER  CO.  V.  MAR- 
TIN 6t  al.     (No.  10785.) 

(Supreme  Court  of  South  Carolina.     Dec.  19, 
1921.    On  Petition  for  Ilehearii\£:  Feb. 

24,  1922.) 

i.  New  trial  ^=»93— Stenographer's  notes  not 
necessary  In  preparing  appeal. 

Under  Code  Civ.  Proc.  1912,  f  884,  and 
rule  5  of  the  Supreme  Court  (90  S.  E.  vii)» 
providing  for  the  preparation  of  a  case  on  ap- 
peal, the  use  of  the  court  stenographer's  notes 
in  the  preparation  of  the  appeal  is  not  neces- 
sary, BO  that  a  new  trial  is  not  authorized  "be- 
cause  stenographer  died  without  transcribing 
bis  notes  and  no  other  person  could  read  his 
notes. 

2.  Appeal  and  error  ^t=s>569(3)  —  Trial  Judge 
may  allow  so  much  of  case  as  he  sees  fit  or 
make  a  report  of  whole  case  himself. 

Under  Code  CHv.  Proc.  1912,  §  3S4,  and 
rule  5  of  the  Supreme  Court  (90  S.  B.  vii), 
where  there  was  a  disagreement  in  settling  the 
case  or  allowing  proposed  amendments  because 
of  the  death  of  the  stenographer  who  acted  at 
the  trial,  the  trial  judge  who  tried  the  case  may 
allow  so  much  of  the  proposed  case  or  amend- 
ments as  he  sees  fit,  or  he  can  make  a  report 
of  the  whole  case  himself,  and  the  Supreme 
Court  is  bound  by  whatever  case  the  trial  judge 
makes. 

On  Petition  for  Rehearing. 

3.  Appeal  and  error  ^s>569 (4)— Settlement  of 
case  by  trial  Judge  held  sufflcient. 

In  an  action  in  which  the  stenographer  whb 
acted  at  the  trial  had  died  and  no  one  could 
read  his  notes,  where  the  trial  judge  approved 
the  case  as  stated  for  appeal  by  plaintiff  with 
a  statement  that  he  could  not  certify  that 
amendments  to  the  case  proposed  by  defend- 
ant's counsel  contained  all  that  was  in  the  tes- 
timony or  in  the  charge  to  the  jury  that  was 
substantial  or  that  was  objected  to  on  the  part 
of  defendant's  attorneys,  the  case  was  settled 
by  the  trial  judge  as  well  as  could  be  done, 
and  the  settlement  thereof  was  sufficient. 

4.  Appeal  and  error  ^=^1 074(3)  »  Error  In 
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ed  case  for  appeal  was  not  equivalent  to  serv- 
ice of  a  case  with  exceptions  as  required  by 
the  statute,  and  an  appeal  so  presented  was  ixot 
valid. 

Appeal  from  Oommon  Pleas,  Gircalt  Court 
of  Spartanburg  County;  Bmest  Moore,  Judge. 

Action  by  the  Southern  Pine  Lumber  Com« 
pany  against  T>.  P.  L.  Martin  and  othem. 
From  judgment  for  plaintiff,  defendants  ap- 
peal.   Appeal  dismissed. 

The  following  are  the  grounds  presented 
in  appellant's  petition  for  rehearing: 

(1)  That  a  material  point  has  been  inadvert- 
ently overlooked  by  the  Supreme  Court  in  its 
opinion  filed  December  19,  1921,  in  the  above- 
stated  case,  in  the  following  particulars,  to  wit: 

(a)  In  that  the  court  failed  to  consider  the 
exceptions  filed  by  the  appellants  to  the  settle- 
ment of  the  case  by  the  presiding  judge,  they 
having  held  in  their  opinion  that  the  sole  ques- 
tion involved  is  "whether  or  not  a  new  trial 
is  to  be  granted  in  a  law  case  on  the  ground 
that  the  stenographer,  who  had'  taken  the  tes- 
timony at  the  trial,  died  without  having  tran- 
scribed his  notes  and  no  other  person  could 
read  his  notes,  notwithstanding  that  the  case 
had  been  made  and  settled  by  the  trial  Judge," 
when  it  appeared  in  the  record  that  the  judge 
failed  to  settle  the  case,  he  having  stated  in  his 
order  that  the  amendments  proposed  did  not 
contain  all  the  law  or  all  the  testimony  mate- 
rial to  the  case. 

(b)  In  that  the  court,  in  holding  that  "there 
is  no  law  or  rule  that  requires  the  use  of  ste- 
nographer's notes  in  the  preparation  of  an  ap- 
peal," they  having  failed  inadvertently  to  con- 
sider the  fact  that,  when  the  law  that  provid- 
ed for  court  stenographers  was  passed,  by  im- 
plication required  that  the  stenographer's  notes 
be  used  and  required  to  make  up  the  case  for 
appeal,  and  by  implication  the  law  that  where 
there  was  any  doubt  as  to  what  took  place  in 
the  trial,  the  same  should  be  settled  by  the  ste- 
nographer's notes. 

(c)  In  that  the  Supreme  Court  inadvertently 
overlooked  the  exceptions  of  appellant  to  the 
judge's  order,   attempting  to  settle   the   case 


statement  of  case  on  appeal  held  Immaterial,    as  appears  from  the  following  extract  of  their 


In  an  action  where  the  court  stenographer 
died  before  appeal  and  no  one  could  rea'd  his 
notes,  and  the  case  was  settled  by  the  state- 
ment of  the  trial  judge  to  which  defendant  ex- 
cepted, a  statement  in  the  opinion  that  the  set- 
tlement by  the  trial  judge  was  before  the  court 
without  exception  was  erroneous,  but,  where 
it  had  no  effect,  is  insufficient  to  cause  a  re- 
versal of  the  conclusion  of  the  court. 

5.  Appeal  and  error  ^=:>565— Service  on  oppos- 
ing counsel  of  exceptions  to  order  of  trial 
Judge  settling  case  on  appeal  not  equivalent 
to  serving  on  opposing  counsel  case  with  ex- 
ceptions. * 

Under  Code  Civ.  Proc  1912,  f  384,  provid- 
ing that  in  appeal  to  the  Supreme  Court  the 
appealing  party  shall  prepare  a  case  with  ex- 
ceptions and  serve  them  on  the  opposite  party 
or  his  attorney,  service  on  opposing  counsel 
by  counsel  of  the  appealing  party  of  exceptions 
to  an  order  of  the  trial  judge  settling  a  propos- 


opinion,  to  wit:  **The  provisions  of  the  statute 
and  the  rules  of  court  were  complied  with,  and 
the  presiding  judge  settled  the  case,  and  that 
settlement  is  before  us  without  excepdon.** 
When  the  record  shows  that  the  appellants  did 
except  to  the  settlement  of  the  case  by  the  pre- 
siding judge. 

Nicholls  &  Wyche  and  John  Gary  E2vans, 
all  of  Spartanburg,  for  appellants. 

Brown  &  Boyd,  of  Spartanburg,  for  re> 
spondent 

WATTS,  J.  [1]  This  Is  an  appeal  from 
an  order  of  Judge  Moore,  and  the  sole  ques- 
tion involved  is  whether  or  not  a  new  trial 
is  to  be  granted  In  a  law  case  on  the  ground 
that  the  stenographer  who  took  the  testi- 
mony at  the  trial  died  without  having  trans- 
cribed his  notes,  and  no  other  person  could 
read  his  notes,  notwithstanding  that  a  case 


^s^For  other  cases  see  same  topic  and  KEY-NUMBER  in  aJl  Key-Numbered  Digests  and  Indexes 
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had  been  made  and  settled  by  the  trial  Judge. 
The  CItU  Code  of  Procedure,  §  384,  and 
Itnle  5  of  this  court  (90  S.  E.  vll),  provide 
how  a  case  on  appeal  shall  be  prepared. 
There  is  no  law  or  rule  that  requires  the  use 
of  stenographer's  notes  in  the  preparation  of 
the  appeaL 

The  authorities  quoted  by  appellant  do  not 
apply  to  the  present  procedure.  Before  1868 
the  circuit  Judge  could  not  grant  a  new  trial ; 
the  Court  of  Appeals  or  the  Supreme  Court, 
only,  could  do  that,  even  in  a  law  case.  In 
the .  jurisdictions  wherein  new  trials  have 
been  granted  for  loss  of  testimony,  it  is  based 
on  a  statute  or  rule  of  court.  That  law  does 
not  apply  in  this  state,  as  before  stated. 

[2]  We  have  a  statute  and  rule  showing 
how  a  case  is  settled.  If  tbere  is  disagree- 
ment in  the  settling  of  the  case  on  allowing 
proposed  case  or  amendments  offered,  it  is 
the  duty  of  the  Judge  who  tried  the  case 
to  settle  it  one  way  or  the  other.  He  can 
allow  so  much  of  the  case  proposed,  or 
amendments  as  he  sees  fit,  or  he  can  make  a 
report  of  the  whole  case  himself,  and  we 
are  bound  by  whatever  case  th^  Judge  makes. 
It  is  his  duty  to  give  some  settlement  and 
report  in  order  that  the  cause  may  be  heard 
on  appeal. 

The  provisions  of  the  statute  and  rules  of 
court  were  complied  with,  and  the  presiding 
Judge  settled  the  case,  and  that  settlement  is 
before  us  without  exceptions.  The  conten- 
tion of  appellants  is  without  merit  and  must 
be  overruled,  and  appeal  dismissed. 

GARY,  O.  J.,  and  FRASER  and  OOTH- 
RAN,  JJ.,  concur. 

On  Petition  for  Rehearing. 

COTHRAN,  J.  This  is  an  appeal  of  most 
novel  impression.  The  action  is  upon  a  con- 
tract for  the  sale  by  the  defendant  of  certain 
lumber  which  the  plaintiff  alleges  the  defend- 
ant failed  to  comply  with,  to  their  damage 
$2,750.  The  defendant  denied  that  he  had 
tailed  to  comply  with  the  contract  and,  on 
the  contrary,  alleged  that  he  had  been  al- 
ways ready  to  do  so,  but  was  prevented  by 
the  plaintiff,  to  his  damage  $3,000,  which  he 
£:et  up  as  a  counterclaim. 

The  cas^  was  tried  before  Judjre  Moore 
and  a  Jury;  a  mass  of  testimony  was  taken; 
many  objections  to  the  rulings  of  the  Judge 
were  entered ;  the  jury  found  a  verdict  of 
$1,250  in  favor  of  the  plaintiff. 

The  defendant  served  notice  of  intention 
to  appeal.  Before  the  appellant  served  his 
proposed  case  for  appeal,  the  stenographer 
who  had  taken  down  the  proceedings  of  the 
trial  died.  Thereupon  the  appellant's  coun- 
sel served  upon  the  opposing  counsel  a  pro- 
posed "case"  for  appeal,  which  consisted  only 
of  the  complaint,  the  answer,  a  copy  of  the 
contract,  and  this  statement: 


'^Counsel  for  plaintiffs  (defendant?)  are  un- 
able to  frame  exceptions,  as  to  the  admissibility 
of  evidence  or  errors  in  the  judge's  charge, 
for  the  reasons  stated  in  the  following  afBdavit 
of  counsel.*' 

There  followed  an  affidavit  by  one  of  the 
counsel  for  the  defendant  and  one  from  J. 
W.  Mansfield,  Esq.,  an  expert  stenographer, 
to  the  effect  that  upon  the  adjournment  of 
court  Request  was  made  of  the  official  ste- 
nographer for  a  complete  transcript  of  the 
proceedings  in  the  case;  that  before  It  was 
furnished  the  stenographer  died  suddenly; 
that  Mr.  Mansfield  was  engaged  to  make  the 
transcript  if  possible  from  the  notes  of  the 
official  stenographer;  that  he  was  unable  to 
decipher  them;  that  for  these  reasons  it 
was  Impossible  to  reproduce  the  transcript 
from  which  the  basis  for  the  defendant's 
exceptions  could  be  obtained. 

Thereupon  the  counsel  for  the  plaintiff 
served  upon  opposing  counsel  proposed 
amendments  consisting  of  a  statement  in  nar- 
rative form  of  the  testimony,  objections  by 
defendant  thereto,  and  the  charge  of  the 
judge.  It  did  not  purport  to  be  anything 
like  a  full  history  of  the  proceedings. 

Counsel  for  defendant  refused  to  allow  the 
proposed  amendments,  and  the  "case"  was 
settled  by  the  Judge  in  the  following  order: 

"After  reading  the  proposed  amendments  to 
the  case  with  exceptions  on  the  part  of  re- 
spondent attorneys,  I  am  satisfied  that  sub- 
stantially what  is  set  forth  did  take  place,  but 
I  cannot  say  that  these  amendments  contain 
all  that  was  contained  in  the  testimony  or  in 
the  charge  to  the  jury  that  was  substantial  or 
that  was  objected  to  on  the  part  of  defendant- 
appellants'  attorneys.  The  case  was  a  long 
one  and  the  testimony  voluminous,  and  I  am  un- 
able to  give  an  abstract  as  to  all  that  trans- 
pired involving  the  merits  of  the  case  or  the 
law  as  charged  by  me  applicable  thereto  in  the 
absence  of  the  stenographer's  transcript.  With 
these  qualifications  the  amendments  are  al- 
lowed." 

[3]  After  this  order  the  defendant  served 
no  exceptions  based  upon  anything  that  tran- 
spired during  the  trial,  but  did  serve  ex- 
ceptions to  the  order  settling  the  "case." 

The  appellant  petitions  for  rehearing  upon 
grounds  which  will  be  reported. 

As  to  the  ground  numbered  la: 

The  "case"  was  .settled  by  the  Judge  as 
well  as  he  could  possibly  have  done  under 
the  circumstances. 

As  to  the  ground  numbered  lb : 

We  adhere  to  the  conclusion  reached  upon 
this  point  in  the  opinion  prepared  by  Mr. 
Justice  Watta 

[4]  As  to  the  ground  numbered  Ic: 

The  statement  in  the  opinion  that  "the 
presiding  Judge  settled  the  case,  and  that 
settlement  is 'before  us  without  exception," 
was  inadvertently  made  and  is  erroneous. 
We  do  not  think,  however,  that  that  ia  suffl- 
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There  is  nothing  fn  the  Criminal  Code  In 
conflict  with  this  conclusion ;  on  the  contra- 
ry, by  the  careful  discrimination  between 
principals  and  accessories  contained  in  the 
sections  above  referred  to,  and  tlie  directions 
in  reference  thereto,  the  Implication  Is  strong 
that  the  above  rule  should  be  followed. 

The  circuit  judge  appears  to  have  been 
led  into  error  by  the  case  of  Hartsville  v. 
McCall,  101  S.  C.  277,  85  S.  E.  599,  which 
was  a  case  of  misdemeanor,  where  all  are 
principals.  Even  in  a  case  of  that  kind  I 
think  that  the  indictment  should  declare  the 
facts  as  they  are  the  legal  conclusion  follow- 
ing. 

[2]  As  there  was  no  motion  for  a  directed 
verdict,  the  court  is  limited  to  a  reversal  of 
the  judgment  and  the  ordering  of  a  new 
trial. 

GARY,  C.  J.,  and  ERASER,  J.,  concur. 

WATTS,  J.,  did  not  participate  on  account 
of  sickness. 


(118  S.  C.  498) 

STATE  ex  rel.  WOLFE,  Atty.  Gen.,  V. 
SANDERS.     (No.  12.) 

(Supreme  Court  of  South  Carolina.    April  30, 

1920.) 

1.  Process  ^=>24— Order  that   previous  order 
'  of  court  and  petition  should  be  regarded  as 

summons  held  conclusive  of  objection  that  no 
summons  had  been  served. 

Where  in  an  original  proceeding  in  the  Su- 
preme Court  to  determine  title  to  the  office  of 
■herifif,  first  hearing  was  postponed  on  defend- 
ant's objection  that  for  want  of  summons  he 
had  not  had  the  time  allowed  by  law  for  an- 
swering, and  an  order  was  then  entered  that 
a  previous  order  for  serving  summons  and  peti- 
tion on  defendant  would  be  regarded  as  a  sum- 
mons and  complaint,  in  view  of  Code  Civ.  Proc. 
1912,  I  178,  prescribing  the  requisites  of  sum- 
mons, but  failing  to  provide  any  particular 
form  for  it,  was  conclusive  of  the  objection  at 
a  later  hearing  that  no  summons  had  been  serv- 
ed on  the  defendant  as  required  by  Code  Civ. 
Proc  1912,  i  177. 

2.  Quo  warranto  <S=::>2— Statute  construed  to 
abolish  quo  warranto. 

Code  Civ.  Proc.  1912,  i  462,  abolished  writ 
of  quo  warranto  and  proceedings  by  informa- 
tion in  the  nature  of  quo  warranto,  and  pro- 
vid'^d  that  remedies  theretofore  obtainable  in 
that  manner  should  be  obtained  by  civil  ac- 
tion, which  under  Code  Civ.  Proc.  1912,  §  177, 
should  be  commenced  by  service  of  summons. 

3.  Sheriffs  and  oonstablec  ^=s>6— Attorney 
General  need  not  obtain  leave  of  a  circuit 
Judge  to  bring  an  action  to  try  the  title  to 
the  office  of  sheriff. 

Under  Code  Civ.  Proc  1912,  %  466,  pro- 
viding that  certain  actions,  as  an  action  to  try 


title  to  the  office  of  sheriff,  may  be  brought  by 
the  Attorney  (General  in  the  name  of  the  state 
upon  his  own  information  or  upon  the  com- 
plaint of  any  private  party,  or  by  a  private  par- 
ty interested,  the  provision  as  to  obtaining 
leave  from  a  circuit  judge  does  not  apply  to 
suits  by  the  Attorney  General,  but  only  to  ac- 
tions by  private  parties. 

->* 

4.  Attorney  General  ^=>7— Attorney  Geaeral 
need  not  obtain  leave  of  circuit  Judge  before 
bringing  original  action  In  Supreme  Court. 

Code  Civ.  Proc  1912,  §  466,  requiring  that, 
before  an  action  may  be  brought  by  the  At- 
torney General  in  the  name  of  the  state,  upon 
his  own  information  or  upon  a  complaint  of  any 
private  party  or  by  private  party  interested, 
leave  must  be  granted  by  circuit  judge,  applies 
only  to  actions  begun  in  the  circuit  court, 
and  does  not  apply  to  an  action  brought  in  the 
original  jurisdiction  of  the  Supreme  Court. 

5.  Sheriffs  and  constables  <@=s>6— Statute  relat- 
ing to  appointment  and  removal  of  officers 
construed  to  apply  to  sheriffs;  "county  of- 
fice." 

The  sherifiTs  office  is  a  county  office,  and 
falls  under  the  provision  of  Civ.  Code  1912, 
§  695,  providing  that  the  Governor  shall 
appoint  officers  to  fill  any  vacancy  in  any  coun- 
ty office  by  reason  of  death,  resignation,  re- 
fusal, or  neglect  to  qualify  of  the  person 
elected  or  appointed  thereto,  expiration  of  the 
term  of  office,  or  any  other  cause,  and  that  an 
officer  BO  appointed  may  be  removed  by  the 
Governor  for  cause. 

6.  Sheriffs  and  Constables  <e=:96— Governor  has 
power  to  remove  a  sheriff  appointed  by  him 
to  fill  a  vacancy. 

Since  Cvr,  Code  1912,  §  695,  giving  the  Gov- 
ernor power  to  remove  county  officers  appoint- 
ed, and  section  1137  providing  that  a  vacancy  in 
the  office  of  sheriff  shall  be  tilled  by  appoint- 
ment, w^re  both  originally  part  of  Act  1878. 
16  Stat.  716,  and  were  re-enacted  as  parts  of 
a  consistent  whole,  although  section  695  was 
codified  under  "the  Executive  department  and 
officers  connected  therewith"  and  section  1137 
was  codified  under  "county  officers  and  their 
compensation"  under  the  article  dealing  with 
"sheriffs,"  they  are  not  in  conflict  and  being 
construed  together,  the  Governor  has  power 
to  remove  for  cause  one  appointed  by  him  to 
fill  a  vacancy  in  the  office  of  sheriff. 

7.  Statutec  ^=s>22S-Both  of  two  statutes  re- 
lating to  same  subject  given  effect  If  possible 
by  reasonable  construction. 

Both  of  two  statutes  relating  to  the  same 
subject  should  be  given  effect  If  it  can  be  done 
by  reasonable  construction. 

8.  Counties  ^=s>67— Statute  construed  as  Bot 
preventing  removal  for  cause  of  county  of- 
ficers appointed  by  Governor  to  fill  vacancies. 

Cr.  Code  1912,  i  538,  providing  county  of- 
ficers may  be  tried,  and  if  found  guilty  of  mie- 
conduct  or  neglect  of  duty  removed  from  of- 
fice, does  not  prevent  removal  by  Governor  of 
sheriff  appointed  by  him  to  fill  vaeancy.  in  view 
of  Civ.  Code  1912,  §  695,  providing  that  tk- 
Governor  may  fill  vacancies  in  county  offices  and 
may  remove  for  cause  the  officers  so  appointed. 


^s»For  other  cases  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  DigesU  and  Indexes 
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9.  CoontlM  ^=»67— Statute  construed  to  pre- 
vent removal  of  county  officer  without  trial 
If  elected  by  people  or  appointed  for  full 
term. 

Cr.  Code  1912,  §  538,  providing  county  of- 
ficers may  be  tried  for  misconduct  or  neglect 
of  duty  in  office,  and  if  found  guilty  removed 
from  office,  applies  to  officers  elected  by  the 
people  or  originally  appointed  for  the  full 
term. 

10.  Sheriffs    and    constables    «=5>6— Adultery 
sufficient  cause  for  removal. 

Under  Civil  Code  1912,  §  695,  providing 
that  the  Governor  may  appoint  officers  to  fill 
vacancies  in  any  county  office,  and  may  re- 
move officers  so  appointed  for  cause,  adultery 
is  a  sufficient  ground  for  removal  of  a  sheriff  so 
appointed  by  the  Governor. 

Proceeding  by  the  State,  on  relation  of 
Samuel  W.  Wolfe,  Attorney  General,  on  com- 
plaint of  C.  C.  King  against  J.  Olin  Sanders 
to  determine  title  to  the  office  of  sheriff  of 
Anderson  county  as  between  the  parties. 
Judgment  for  plaintiff. 

Samuel  M.  Wolfe,  Atty.  Gen.,  Watkins  & 
Prince,  of  Anderson,  and  Martin  &  Blythe,  of 
Greenville,  for  plaintiff. 

Bonham  &  Allen,  A.  H.  Dagnall,  and  Greene 
&  Earle,  all  of  Anderson,  for  defendant. 

HYDRICK,  J.  [11  Ths  is  an  action  in  the 
original  Jurisdiction  of  this  court,  to  deter- 
mine the  right  and  title  to  the  office  of  sher- 
iff of  Anderson  county  as  between  the  plain- 
tiff. King,  and  the  defendant,  Sanders. 

In  January,  1919,  a  vacancy  in  the  office 
was  created  by  the  resignation  of  the  regu- 
larly elected  incumbent,  and  the  defendant 
was  appointed  to  fill  the  vacancy.  On  Janu- 
ary 23,  1920,  after  due  hearing,  his  excellen- 
cy, the  Governor,  revoked  the  defendant's 
commission  and  removed  him  from  the  oflSice, 
and  appointed  and  commissioned  the  plain- 
tiff. King,  to  fill  the  vacancy.  King  duly 
qualified  and  demanded  possession  of  the  of- 
fice and  the  records  thereof  from  defendant, 
who  refused  to  surrender  the  office  on  the 
ground  that  the  Governor  was  without  pow- 
er to  remove  him. 

The  ground  of  removal  was  the  miscon- 
duct of  the  defendant  as  set  forth  in  the  fol- 
lowing affidavit  of  a  policeman  of  the  city  of 
Anderson: 

"TJiat  on  or  about  the  night  of  October  16, 
1919,  while  away  from  his  home  in  said  city, 
on  duty,  be  had  occasion  to  go  to  his  home  un- 
expectedly; that  upon  arriving  there  he  found 
that  his  wife  was  not  in  their  bedroom,  but 
found  another  bedroom  locked,  and,  demand- 
ing admittance,  he  discovered  Sheriff  J.  Olin 
Sanders  in  there  with  deponent's  wife,  and 
both  admitted  that  they  had  there  been  guilty 
of  illicit  sexual  relations;  that  when  deponent 
entered  the  room,  the  said  Sanders  covered 
him  with  a  pistol,  told  him  (deponent)  if  he 
moved  he  would  kill  him,  and  kept  deponent 
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covered   with   the   pistol   until   he    (Sanders) 
le'ft  the  house." 

On  the  verified  complaint,  the  CJhief  Jus- 
tice issued  an  order  at  chambers,  filed  March 
Gth,  to  the  effect  that  the  supamons  and  peti- 
tion, which  was  also  called  a  complaint,  be 
served  upon  defendant,  and  that  he  have  20 
days  in  which  to  answer  the  complaint,  and 
that  the  case  be  docketed  for  hearing  by  the 
court  on  March  30th.  When  the  case  was 
called  for  hearing  on  that  day,  defendant  ap- 
peared and  objected  to  the  jurisdiction  of 
the  court,  on  the  ground  that  only  the  order 
of  the  Chief  Justice  and  the  petition  or  com- 
plaint had  been  served  upon  him,  and  that 
these  had  not  been  served  until  the  10th  of 
March,  which  did  not  give  him  the  full  time, 
20  days,  allowed  by  law  for  the  filing  of  his 
answer  or  demurrer  to  the  complaint  He 
further  objected  to  the  jurisdiction  on  the 
ground  that  no  summons  had  been  served 
upon  hiin.  There  were  other  objections  to 
the  jurisdiction,  but  they  were  not  consider- 
ed at  that  time,  because  the  court  sustained 
the  objection  that  defendant  had  not  had  the 
full  time  allowed  him  by  law  for  answering 
or  demurring  to  the  complaint 

Thereupon  an  order  was  prepared  and  sub- 
mitted to  the  court  as  embodying  its  deci- 
sion. That  order  provided  that,  in  order  that 
defendant  might  have  the  full  time  allowed 
by  law  for  pleading  to  the  complaint,  the 
hearing  be  set  for  April  20th.  It  also  pro- 
vided that  the  previous  order  of  the  Chief 
Justice  and  the  petition,  which  was  various- 
ly styled  the  petition  and  the  complaint 
would  be  regarded  as  the  summons  and  com- 
plaint. Defendant's  attorneys  suggested  no 
objection  to  the  order,  or  to  any  of  its  pro- 
visions, and  it  was  signed  and  filed  on 
March  30th. 

On  call  of  the  case,  on  April  20th,  defend- 
ant again  objected  to  the  jurisdiction  of  the 
court  on  the  ground  that  no  summons  had 
ever  been  served  upon  him.  The  provision 
of  the  order  of  March  30th,  above  referred 
to,  that  the  previous  order  of  the  Chief  Jus- 
tice and  the  petition  would  be  regarded  as 
the  summons  and  complaint  Is  conclusive  of 
that  objection. 

[2]  We  agree  with  defendant  that  0>de 
Civ.  Proc.  §  462,  abolished  the  writ  of  quo 
warranto  and  proceedings  by  information  in 
the  nature  of  quo  warranto,  which  were  usu- 
ally commenced  by  the  service  of  a  rule  to 
show  cause  and  provided  that  the  remedies 
theretofore  obtainable  in  that  manner  should 
thereafter  be  obtained  by  a  civil  action, 
which  the  Code  prescribes  (section  177)  shall 
be  commenced  by  the  service  of  a  summons. 
It  follows  that  a  summons  should  have  been 
served  upon  defendant.  State  v.  ToUlson,  95 
S.  C.  68,  78  S.  B.  521.  And  it  appears  that 
a  summons  in  the  usual  form  was  prepared 
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and  Issued,  bnt  for  some  reason,  unexplain- 
ed, It  was  not  served.  But,  under  the  cir- 
cumstances, the  failure  to  serve  it  was  not 
fatal  to  the  jurisdiction. 

The  purpose  of  the  summons  is  to  acquire 
jurisdiction  of  the  person  of  the  defendant 
and  to  give  him  notice  of  the  action  and  an 
opportunity  to  appear  and  defend.  While 
Code  Civ.  Proc.  §  178  et  seq.  prescribes  the 
requisites  of  the  summons,  it  does  not  pro- 
vide that  it  shall  be  in  any  particular  form. 
And  when  we  consider  the  purpose  of  the 
summons,  in  the  light  of  the  proceedings,  had 
in  this  case,  particularly  the  provisions  con- 
tained in  the  order  of  the  Qiief  Justice  and 
the  allegations  of  the  petition  or  complaint, 
and  the  prayer  thereof,  it  is  clear  that  the 
objection  of  defendant  is  purely  and  highly 
technical,  and  that  to  sustain  it  would  be  to 
sacrifice  substance  to  form,  because  the  or- 
der and  the  petition  together  contained  sub- 
stantially every  requisite  of  a  sumrhons  pre- 
scribed by  the  Code,  and  defendant  was  nei- 
ther misled  nor  prejudiced  in  the  slightest 
by  the  failure  to  serve  him  with  a  siunmons 
in  due  and  regular  form.  While,  as  said, 
the  service  of  a  summons  is  the  manner  pre- 
scribed by  the  CocLe,  and  the  usual  means  of 
acquiring  jurisdiction  of  the  person  of  the 
defendant,  and  therefore  it  ought  to  be  ob- 
served in  practice,  as  ought  all  other  rules 
prescribed  for  an  orderly  system  of  proced- 
ure, nevertheless,  it  is  well  understood  by  the 
profession,  and  it  has  frequently  been  held 
by  the  courts,  tliat  it  is  not  the  only  method 
by  which  jurisdiction  of  the  defendant  may 
be  acquired.  See  Lyles  v.  Haskell,  35  S.  C. 
391,  14  S.  E.  829.  There  are  other  reasons 
why  this^.  objection  should  not  be  sustained, 
but  we  deem  it  unnecessary  to  state  them. 

[3]  The  next  objection  to  the  Jurisdiction 
is  that  section  466  of  Code  Civ.  Proc.  requires 
that,  before  the  action  can  be  brought,  leave 
must  be  obtained  from  a  circuit  judge,  which 
was  not  done.    That  section  provides  tliat — 

"An  action  may  be  brought  by  the  Attorney 
General  in  the  name  of  the  state,  upon  bis  own 
information,  or  upon  the  complaint  of  any 
private  party,  or  by  a  private  party^  interest- 
ed, on  leave  granted  by  a  circuit  judg*e,  against 
the  parties  offending,  in  the  following  cases." 

The  cases  specified  include  a  case  lUve  this. 
Our  construction  of  th<»  language  quoted  Is 
that,  when  the  action  is  brought  by  the  At- 
torney General,  either  upon  his  own  informa- 
tion, or  upon  the  information  of  a  private 
party,  leave  of  a  circuit  judge  to  bring  the 
action  is  not  required,  because  the  Attorney 
General  is  the  highest  executive  law  officer 
of  the  state.  He  is  charged  with  the  duty  of 
seeing  to  the  proper  administration  of  the 
laws  of  the  state,  and  his  duties  are  quasi 
-judicial.  It  was  therefore  assumed  by  the 
>  Iiegislature  that  he  would  act  fairly  and  im- 
partially in  the  discharge  of  his  duties,  and 
that  he  would  not  lend  his  official  sanction 


to  an  unwarranted  action  by  which  the  right 
or  title  to  an  office  might  be  brou^t  in  ques- 
tion. But  no  such  presumption  was  indulg- 
ed in  favor  of  the  action  of  a  private  party. 
Therefore  it  was  pt-ovided  that,  before  a  pri- 
vate party  could  bring  such  an  action  on  his 
own  initiative,  he  must  make  such  a  prima 
facie  showing  as  would  warrant  a  circuit 
judge  in  granting  him  leave  to  do  so,  and 
must  obtain  such  leave. 

[4]  Furthermore,  when  the  remedy  in  ques- 
tion was  given  by  means  of  a  civil  action,  the 
Legislature  contemplated  that  such  actionfi 
would  ordinarily  be  brought  in  the  circuit 
court,  because  that  court  has  original  juris- 
diction of  all  civil  actions,  and  therefore  nat- 
urally the  provision  as  to  obtaining  leave  of 
a  circuit  judge  was  inserted,  and  it  was  in- 
tended to  apply  only  to  actions  brought  in 
the  circuit  court.  It  does  not  apply  to  an  ac- 
tion brought  in  the  original  jurisdiction  of 
the  Supreme  Court. 

[5]  Coming  to  the  merits,  the  main  question 
is  whether  the  Governor  had  authority  under 
the  law  to  remove  defendant  from  office. 
The  provisions  of  the  Constitution  and  stat- 
utes pertinent  to  the  inquiry  are  as  follows: 

Section  27  of  article  3  of  the  Constitution 
provides: 


«i 


Officers  shall  be  removed  for  incapacity, 
misconduct  or  neglect  of  duty,  in  such  manner 
as  may  be  provided  by  law,  when  no  mode  of 
trial  or  removal  is  provided  in  this  Constitu- 
tion." 

As  no  mode  of  trial  or  removal  of  a  sheriff 
for  the  causes  specified  is  provided  in  the 
Constitution,  we  must  look  to  the  statutes  to 
ascertain  the  manner  of  removal  provided  by 
law  in  such  cases. 

Section  695,  vol.  1,  Civil  Code,  provides: 

*'The  following  officers  shall  be  appointed  by 
the  Governor:  1.  [Officers  of  the  executive 
department]  2.  Any  vacancy  in  a  county  of- 
fice, by  reason  of  death,  resignation,  refusal, 
or  neglect  to  qualify,  of  the  person  elected  or 
appointed  thereto,  expiration  of  the  term  of 
office,  or  any  other  cause.  The  person  so  ap- 
pointed to  hold  his  office,  in  all  cases  in  which 
the  office  is  elective,  until  the  next  general 
election  and  until  his  successor  shaU  qualify; 
and  iu  cases  of  officers  which  are  originally 
filled  by  appointment  and  not  by  election,  until 
the  adjournment  of  the  session  of  the  General 
Assembly  next  after  such  vacancy  has  occur- 
red. The  Governor  may  remove  for  cause  any 
person  so  appointed  by  him  to  fill  such  va- 
cancy. 


n 


The  Governor  relied  upon  the  last  sentence 
above  quoted  as  authority  for  the  removal  of 
defendant. 

Section  1137  reads: 


««i 


'In  the  event  that  a  vacancy  shall,  at  any 
time,  occur  in  the  office  of  sheriff  in  any  coun- 
ty of  this  state,  whether  from  death,  resigna- 
tion, disqualification,  or  other  cause,  the  Gov- 
ernor shall  have  full  power  to  appoint  some 
suitable  person,  who  shall  be  an  elector  of  such 
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county,  and  who,  Qpon  duly  qnalifyinf,  accord- 
ing to  law,  shall  be  entitled  to  enter  npon  and 
hold  the  office  nntil  the  next  general  election 
for  county  sheriffs,  and  shall  be  subject  to  all 
of  the  duties  and  liabilities  incident  to  said 
officer,  during  the  term  of  his  service  in  said 
office." 

The  defendant  contends  that  he  was  ap- 
pointed under  the  authority  conferred  by  this 
section,  and  that,  as  It  contains  no  authority 
to  remove  him,  the  Governor  was  without 
power  to  do  so,  under  the  principle  of  State 
V.  Rhame,  92  S.  C.  455,  75  S.  E.  881,  Ann. 
Gas.  1914B,  519. 

Section  538  of  the  Criminal  Code  reads: 

"Any  county  officer  who  is  guilty  of  mis- 
conduct or  persistent  neglect  of  duty  in  of- 
fice, or  any  person  who  persists  in  holding  any 
county  office  to  which  be  has  been  appointed 
or  elected,  the  duties  of  which  he  has  not 
the  capacity  to  properly  discharge,  shall,  upon 
indictment  and  true  bill  after  warrantv  or 
after  presentment  of  a  grand  jury  and  indict- 
ment and  true  bill  thereon,  be  tried  as  for  mis- 
demeanor in  office,  and,  upon  conyicti6n,  the 
office  shall  be  dedared  vacant  and  the  sen- 
tence shall  be  removal  of  defendant  from  of- 
fice, and  the  vacancy  shall  be  filled  as  when 
a  vacancy  occurs  by  death  or  resignation. 


it 


The  defendant  contends  that,  under  this 
section,  he  could  be  removed  only  after  trial 
and  conviction,  and  relies  upon  the  principle 
decided  in  State  v.  Hough,  108  S.  C.  87,  87 
S.  E.  436. 

The  statutory  provisions  above  quoted  may 
seem,  on  first  Impression,  to  be  conflicting,  at 
least  in  some  of  their  provisions.  But,  as 
they  are  all  found  in  the  CJode  of  1912,  which 
must  be  presumed  to  have  been  intendod  to 
be  a  consistent  whol6,  it  Is  our  own  duty  to 
so  construe  them  as  to  harmonize  and  give 
effect  to  each  of  them,  if  that  can  be  done  by 
any  reasonable  method  of  construction.  We 
think  it  can. 

But  before  attempting  it,  we  dispose  of  it 
by  denying  defendant's  contention  that  sec- 
tion 695  is  not  applicable  to  the  office  of 
sheriff,  because  that  is  not  a  county  office, 
but  a  state  office.  Without  taking  the  time 
to  consider  the  cases  cited  in  support  of  that 
contention,  and  show  that  they  are  not  ap- 
plicable or  conclusive,  it  is  enough  to  say 
that  tlie  status  of  the  sheriff's  office  as  a 
county  office  is  conclusively  determined  by 
numerous  acts  of  the  Legislature  which  so 
classify  and  refer  to  it.  One  of  these  will  be 
mentioned  later.  The  sheriffs  office  is  a 
county  office  and  falls  under  the  provisions 
of  section  695. 

[6]  Upon  examination,  it  will  be  found  that 
the  provisions  of  sections  695  and  1137  have 
a  common  origin.  Tliey  were  taken  by  the 
codifler  from  the  act  of  1878  (16  Stat.  716). 
But  they  were  slightly  changed  in  phraseolo- 
gy in  codification,  as  they  were  made  to  re- 
late to  different  officers,  and  offices,  though 
the  meaning  was  preserved.     For  instance, 


the  provlfiions  of  section  696  were  Inserted  in 
chapter  19,  vol.  1,  of  the  Oivil  Code,  which 
treats  of  "The  Executive  Department  and 
Officers  Connected  Therewith."  Article  2  of 
that  chapter  treats  of  **The  Governor  and 
Lieutenant  Governor"  and  their  powers  and 
duties,  and  In  that  article  and  cliapter  we 
find  section  695,  in  which  the  codifier  incor- 
porated those  provisions  of  the  original  act 
which  pertain  to  the  powers  of  the  Governor. 
In  chapter  20,  which  treats  of  "county  offi- 
cers and  their  compensation,"  we  find  in  ar- 
ticle 2,  which  treats  of  "sheriffs"  (and  classi- 
fies them  as  county  officers)  section  1137. 
Considering  therefore  the  origin  of  these  sec- 
tions and  the  reason  and  manner  of  their  co- 
dification, and  the  fact  that  both  were  enact- 
ed or  re-enacted  at  the  same  time  as  parts  of 
a  consistent  whole,  we  see  no  reason  to  con- 
clude that  there  is  any  conflict  in  their 
meaning.  Nor  is  there  any  reason  to  conclude 
that  section  1137  is  a  special  provision,  and 
therefore  an  exception  to  the  more  general 
provisions  of  section  695.  We  agree  with  the 
defendant  that,  if  section  1137  stood  alone  or 
could  be  construed  as  a  special  provision,  and 
an  exception  to  the  general  provision  of  sec- 
tion 695,  the  Governor  would  have  no  power 
to  remove  a  sheriff,  for  that  i)ower  is  not 
given  in  section  1137.  But,  as  we  have  seen, 
the  two  sections  must  be  construed  together, 
and,  as  there  is  no  conflict  in  their  meanlni;, 
it  is  clear  that,  under  section  695,  the  power 
of  removal  is  expressly  conferred  in  a  case 
like  this,  where  the  Governor  has  appointed 
one  to  fill  a  vacancy. 

[7-91  We  next  consider  the  provisions  of  sec- 
tion 538  of  the  Criminal  Code  and  the  conten- 
tion tliat,  under  that  section,  defendant  could 
not  be  removed,  until  after  trial  and  con- 
viction. Here  again  we  say,  that  if  that  sec- 
tion stood  alone  in  the  statutes,  the  conten- 
tion would  be  sound.  But,  as  we  find  both  that 
section  and  695  in  the  Code  of  laws,  we  must 
give  them  both  effect,  if  it  can  be  done  by  a 
reasonable  construction,  for  we  must  presume 
that  the  Legislature  Intended  that  both 
should  have  effect  This  can  be  done  by  lim- 
iting the  provisions  of  section  695  to  the  re* 
moval  of  officers  appointed  by  the  Governor 
to  fill  a  vacancy  caused  by  resignation,  etc., 
of  the  incuml)ent  originally  elected  or  ap« 
pointed  for  a  full  term.  No  doubt  that  pro- 
vision was  Inserted  and  the  power  of  removal 
was  conferred  upon  the  Governor  because  of 
the  fact  that  he  is  politically  responsible  to 
the  people  for  the  conduct  of  his  own  ap- 
pointees to  fill  such  vacancies,  and  therefore 
it  was  thought  that  he  should  be  invested 
with  the  power  of  removing  such  of  them  as 
might  prove  to  be  unworthy  or  unfalthfuL 
In  this  connection,  it  may  be  asked  why 
should  not  the  same  power  be  conferred  as  to 
original  appointments  for  a  full  term?  The 
answer  is  twofold:  First,  very  few  officers 
are  originally  appointed  by  the  Governor  up- 
on his  sole  responsibility  for  their  selection, 
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In  most  Instances  they  are  appointed  by  bim 
upon  the  recommendation  o|  others,  or  of  the 
people  most  directly  interested  after  nomina- 
tion by  a  primary  election,  and  in  many  in- 
stances his  appointments  are  subject  to  con- 
firmation by  the  Senate;  and,  second,  be- 
cause, for  reasons  satisfactory  to  the  Legis- 
lature, it  has  seen  fit  to  confer  the  power  of 
removal  only  in  case  of  appointments  to  fill  a 
vacancy  caused  by  resignation,  etc.,  of  the 
original  incumbent.  On  the  other  hand,  sec- 
tion 538  of  the  Criminal  Code  is  applicable 
In  the  cases  therein  mentioned  of  an  officer 
who  has  been  elected  by  the  people,  or  orig- 
inally appointed  for  a  full  term.  And  that 
distinguishes  this  case  from  the  case  of  State 
V.  Hough,  103  S.  C.  87,  87  S.  E.  436,  in  which 
we  considered  the  attempted  removal  by  sus< 
pension  until  the  end  of  his  term  of  a  sheriff 
who  had  been  elected  by  the  people,  and  it 
was  a  sheriff  holding  by  that  kind  of  right 
that  we  said  could  not  be  removed,  until  after 
trial  and  conviction.  This  construction  of 
the  various  sections  harmonizes  and  gives 
effect  to  the  provisions  of  each  of  them. 

[10]  We  agree  with  defendant  that  the 
Governor  can  remove  only  for  cause;  and 
that,  of  course,  means  a  cause  which  is  con- 
stitutionally and  legally  sufficient  to  war- 
rant the  exercise  of  the  power.  The  power 
cannot  be  exercised  arbitrarily  or  capricious- 
ly, or  for  a  cause  not  specified  in  the  Consti- 
tution. But  we  are  not  prepared  to  go  to 
the  extent  of  holding,  as  contended  by  de- 
fendant, that  the  cause  must  necessarily  be 
ofiicial  misconduct.  The  Constitution  does 
not  so  qualify  the  word  "misconduct."  It 
says  that  officers  may  be  removed  for  '*mis- 
conduct"  If  it  had  been  intended  that  they 
could  be  removed  only  for  "official"  miaf'con- 
duct,  we  presume  that  that  intention  would 
have  been  so  expressed.  It  is  conceivable 
that  the  misconduct  of  an  officer  may  be  of 
such  a  nature  as  to  make  his  continuance 
in  office  a  reproach  to  decent  government, 
while  his  conduct  might  not  necessarily  affect 
the  proper  administration  of  his  office.  But 
we  are  not  called  upon  to  decide  whether  the 
misconduct  for  which  a  removal  may  be  made 
must  be  official  misconduct,  because  we  agree 
with  the  Governor  that  the  misconduct  of 
which  the  defendant  was  found  guilty  was 
of  such  a  nature  as  to  affect  his  administra- 
tion of  the  office,  and  that  it  was  therefore 
official  misconduct.  The  defendant  was  the 
highest  peace  officer  of  the  county,  and  when 
he  deliberately  violated  the  sanctity  of  the 
home  of  another,  and  put  himself  in  a  situa- 
tion in  which  he  must  have  known  that,  if 
discovered  by  the  outraged  husband,  a  seri- 
ous breach  of  the  peace,  if  not  a  homicide, 
would  almost  certainly  result,  he  was  guilty 
of  conduct  unbecoming  a  peace  officer,  and 
that  was  official  misconduct  for  which  the 
Governor  rightly  removed  him  from  office. 

The  Judgment  of  the  court  is  that  the  de- 


fendant, J.  Olin  Sanders,  is  not,  and  has  not 
been  since  the  date  of  his  remoyal  by  the 
Governor,  the  lawful  sheriff  of  Anderson 
county,  and  that  he  surrender  the  said  office 
and  the  records  thereof  to  the  plaintiff,  C. 
G.  King,  upon  his  demand  therefor,  and  that 
he  pay  the  costs  and  disbursements  of  this 
action  to  be  taxed  by  the  clerk. 

GARY,  C.  J.,  and  WATTS,  FBASEB,  and 
GAGE,  JJ.«  concur. 


(90  W.  Va-  338) 
STATE  V.  COUNTS.    (No.  4443.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  21,  1922.) 

(SyUahus  hu  the  Court  J 

1.  Criminal  law  ^=92 1 8 (5)-nA  warrant  chaqiinB 
unlawful  manufacture,  sale,  and  keeping  for 
sale  Aeld  not  void  for  duplicity. 

The  warrant  charging  that  the  accused  did 
unlawfully  manufacture,  sell,  offer,  exiK>se, 
Iceep,  and  store  for  sale,  or  barter,  intoxicating 
liquors,  as  defined  by  section  1,  c.  13,  Acts 
1013  (Code  1913,  c.  32 A,  §  1  [sec  1280]),  con- 
trary to  law,  under  section  3,  c  108,  Acta  1919, 
is  not  void  for  duplicity. 

2.  Criminal  law  ^=:>2I8 (5)— Joinder  of  two  or 
more  offenses  of  same  general  nature  !■  a 
warrant  not  ground  for  quashing. 

Joinder  of  two  or  more  offenses  of  the  same 
general  nature  in  a  warrant  is  not  good  ground 
for  quashing  it. 

3.  Criminal  law  ^==>l  1 49— Refusal  of  defend- 
ant's motion  for  bill  of  particulars  Is  within 
court's  discretion. 

Refusal  to  grant  defendant's  motion  for  a 
bill  of  particulars  in  a  criminal  case  is  within 
the  sound  discretion  of  the  trial  judge^  and  the 
appellate  court  will  not  reverse  for  that  rea- 
son, unless  it  is  clear  that  defendant  has  been 
prejudiced  thereby. 

4.  Intoxicating  liquors  ^=»227— Admitting  evi- 
dence of  defendant's  reputation  held  error. 

In  the  trial  of  a  criminal  case,  wherein  the 
defendant  is  charged  with  having  in  his  pos- 
session, for  sale,  spirituous  liquors  contrary  to 
law,  it  is  error  to  admit  evidence  of  the  repu- 
tation of  defendant  as  a  dangerous  man,  or  as 
a  violator  of  the  prohibition  laws,  over  hia  ob- 
jection, when  he  has  brought  neither  into  ques- 
tion. 

5.  Intoxicating  liquors  <;=s>236 (5)— Finding  liq- 
uors on  defendant's  premises  held  prima  fade 
evidence  of  ownership  and  unlawful  use. 

The  finding  of  spirituous  liquors  in  large 
quantities,  secreted  in  the  dwelling  house,  out- 
house, and  in  the  weeds  in  the  yard  of  the 
dwelling  house  of  defendant,  by  officers,  under 
a  lawful  search  warrant,  is  prima  facie  evi« 
dence  of  defendant's  ownership  and  unlawful 
use  thereof. 
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6.  Crimliral  law  ^5»823(IO)»ln8tructioii  that 
flnding  them  makes  prima  facie  case  held  er- 
ror, notwithstandino  other  Instruotions. 

In  a  trial  on  a  warrant  for  unlawfully  man- 
ufacturing, selling,  offering,  exposing,  keeping, 
and  storing  for  sale  spirituous  liquors,  an  in- 
struction is  erroneous  which  tells  the  jury 
"that,  under  the  provisions  of  the  prohibition 
law  of  this  state,  the  finding  of  intoxicating 
liquors  on  the  premises  of  the  defendant  by  the 
officers  of  the  law  under  a  search  and  seizure 
warrant  makes  a  prima  fade  ca^,  and,  if  the 
defendant  would  remove  this  presumption,  the 
burden  is  on  him  to  show  by  a  preponderance 
of  the  evidence  that  he  had  said  liquors  for  a 
lawful  purpose,*'  even  though  another  instruc- 
tion is  given  on  defendant's  motion  telling  the 
jury  that  guilt  of  the  defendant  must  be  es- 
tablished from  the  evidence  "by  full  proof*; 
that  is,  by  evidence  which  satisfies  the  mind  of 
the  jury  to  the  exclusion  of  every  reasonable 
doubt,  and  that  neither  a  mere  preponderance 
of  the  evidence  nor  any  weight  of  preponderant 
evidence  is  sufficient  for  the  purpose,  unless  it 
generates  full  belief  of  the  guilt  of  the  accused 
to  the  exclusion  of  any  reasonable  doubt. 

Error  to  Circuit  Court,  Jackson  County. 

Albert  Counts  was  convicted  in  Justice 
court  of  violating  the  intoxicating  liquor 
laws,  and  appealed  to  the  circuit  court, 
where  he  was  again  convicted,  and  he  brings 
error.  Reversed,  verdict  set  aside,  and  re- 
manded for  new  trial. 

S.  P.  Bell,  of  Spencer,  and  Lewis  H.  Miller 
and  W.  F.  Boggess,  both  of  Ripley,  for  plain- 
tiff in  error. 

E.  T.  England,  Atty.  Gen.,  and  R.  Dennis 
Steed,  Asst.  Atty.  Gen.,  for  the  State. 

MVBLY,  J.  Defendant  was  arrested  on 
a  warrant  issued  by  a  Justice  of  the  peace, 
tried,  convicted,  and  sentenced  to  confine- 
ment in  Jail  for  six  months  and  to  -pay  a 
fine  of  $300.  He  appealed  to  the  circuit 
court,  where  a  verdict  of  guilty  as  charged 
was  found,  followed  by  a  sentence  of  con- 
finement for  two  months  and  payment  of  a 
fine  of  $100.  From  this  sentence  this  writ 
of  error  is  prosecuted. 

The  evidence  discloses  that  Constable 
Lanhani,  armed  with  the  warrant,  accom- 
panied by  Cosby  and  Crowder,  prohibition 
offlcei*s,  went  to  the  home  of  defendant  on 
the  morning  of  June  21,  1921,  all  armed  with 
Winchester  rifles  and  revolvers,  and  ap- 
proached defendant,  who  was  standing  near 
bis  dwelling  house.  The  constable  informed 
him  that  he  had  a  search  warrant,  which 
defendant  asked  to  see,  and,  while  it  was 
l>eing  produced,  Cosby  went  into  the  house, 
followed  hurriedly  by  Counts,  and  very  soon 
thereafter  the  noise  of  a  scuffle  reached  Lan- 
bam  and  Crowder,  who  had  remained  out- 
side. They  immediately  went  into  the  bouse, 
and  found  Counts  and  Cosby  scuffling  over 
something  in  the  bed,  and,  thinking  that 
Counts  was  trying  to  use  a  revolver,  Crowder 


struck  Counts  on  the  bead  three  times  with 
his  rifle  barrel,  and  demanded  that  be  let 
loose  of  the  object  over  which  they  were 
scuffling.  Under  the  two  struggling  men 
were  found  a  broken  Jar,  the  liquor  from 
which  had  been  spilled  on  the  bed,  and  an- 
other half -gallon  Jar  containing  whisky,  a 
portion  of  which  had  been  spilled  on  the 
bed.  Farther  search  was  made,  and  a  five- 
gallon  container  about  half  full  of  jcom 
whisky  was  found  in  a  nearby  outhouse. 
Other  Jars  containing  com  whisky  were 
found  secreted  in  weeds  near  the  house. 
Between  five  and  seven  gallons  of  whisky 
were  found,  a  saniple  of  which  was  produced 
on  the  trial  and  examined  by  the  Judge  and 
Jury,  on  the  container  of  which  the  Justice 
of  the  peace  had  labeled,  ***Prince  Albert,' 
captured  of  Albert  Counts,  June  21st,  1921." 

By  witness  Lanham,  the  first  witness  for 
the  state,  the  prosecution  sought  to  attack 
the  general  reputation  of  defendant  as  a 
peaceable  and  law  abiding  citizen  of  the 
community ;  over  the  objection  of  defendant, 
this  evidence  went  to  the  Jury.  The  witness 
stated  that  he  had  never  heard  anything 
against  his  reputation  as  a  peaceful  citizen, 
but  had  heard  it  said  generally  that  defend- 
ant had  been  in  the  habit  of  selling  whisky, 
been  '*moonshinlng,*'  and  had  been  "hauling 
whisky  to  town  and  selling  it"  The  prose- 
cution seeks  to  Justify  the  introduction  of 
this  character  evidence  on  the  theory  that  It 
warranted  the  officers  in  being  armed  with 
rifles  and  pistols  at  the  time  of  the  arrest. 
Defenda]|;it  denied  that  he  bad  manufactured 
any  of  tbe  whisky  found  on  his  premises, 
denied  having  sold,  offered,  exposed,  kept, 
or  stored  for  sale,  or  barter,  the  liquor 
found,  or  any  other  liquor.  He  made  no 
explanation  of  the  presence  of  the  whisky 
secreted  in  the  bed  or  about  his  premises. 

[1,  2]  Error  is  assigned  because  the  court 
refused  to  sustain  defendant's  motion  to 
quash  the  warrant  The  ground  for  the 
motion  is  that  the  warrant  did  not  specifical- 
ly Inform  defendant  of  the  nature  of  the 
charge  alleged  against  him,  so  that  he  could 
prepare  his  defense.     Tbe  warrant  charges 

that  Albert  Counts  on   the  day   of 

June,  1921,  *'did.  unlawfully  manufacture, 
sell,  offer,  expose,  keep,  and  store  for  sale, 
or  barter.  Intoxicating  liquors  as  defined 
by  section  1,  c.  13,  Acts  1913,  contrary  to 
the  laws,"  etc.  There  are  distinct  offenses 
charged.  Such  a  warrant  is  not  bad  for 
duplicity.  State  v.  Miller,  89  W.  Va.  — , 
108  S.  Ew  487.  The  warrant  is  In  the  stat- 
utory form  of  an  Indictment  for  these  of- 
fenses, which  has  been  held  to  be  sufficient 
to  satisfy  the  requirements  as  to  time,  place, 
and  circumstance,  and  certainty  as  to  the 
offenses  charged,  and  to  serve  as  a  protec- 
tion against  future  prosecution  for  the  same 
offense.  State  v.  Hurley,  78  W.  Va.  638,  90 
S.  E.  109;  State  v.  Sixo,  77  W.  Va.  243,  87 
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S.  R  267;  State  ▼.  Farley,  78  W.  Va.  471, 
89  S.  E.  738. 

It  will  be  observed  that  the  words  "(other 
than  by  'moonshine  still')"  which  are  found 
in  the  statutory  form  In  chapter  106,  Acts 
1919,*  and  which  follow  the  words  "did  un- 
lawfully manufacture,"  do  not  appear  in 
this  warrant.  There  are  now  two  offenses 
in  the  manufacture  of  intoxicating  liquors, 
subjecting  the  offender  to  different  punish- 
ment— ^that  of  manufacturing  otherwise  than 
by  a  moonshine  still,  and  by  a  moonshine 
still.  It  is  therefore  uncertain  as  to  which 
of  these  offenses  defendant  is  charged  with 
in  the  warrant ;  but  the  other  offenses,  sell- 
ing, offering,  exposing,  etc.,  are  clearly  and 
sufficiently  charged,  and,  if  proven,  would 
sustain  the  warrant  There  was  no  error 
in  refusing  to  quash. 

[3]  Before  going  into  trial  defendant  mov- 
ed for  a  bill  of  particulars,  and  supported 
his  motion  by  affidavit  in  which  he  asked 
that  the  state  be  required  to  furnish  him 
with  a  "bill  of  particulars  showing  the  time, 
place,  offense,  and  with  whom  the  sale  or 
barter  was  made,  if  any  there  was."  There 
is  no  rule  of  law  or  of  necessity  in  this 
state  requiring  the  designation  of  the  pur- 
chaser of  liquors  unlawfully  sold.  State  v. 
Chisnell,  36  W.  Va.  659,  15  S.  E.  412.  Nor 
is  the  particular  time  or  place  required  to 
be  shown  in  the  accusation.  It  is  sufficient 
if  the  time  be  alleged  within  one  year  pre- 
ceding the  finding  of  the  indictment,  and 
the  place  within  the  county.  These  are  both 
alleged  in  the  warrant.  However,  there  are 
several  distinct  offenses  charged  against  de- 
fendant in  the  complaint  and  warrant,  name- 
ly,  manufacturing,  selling,  offering,  exposing, 
and  keeping,  and  storing  for  the  purpoee  of 
sale  and  barter.  These  are  charged  gener- 
ally. Had  either  one  of  them  alone  been 
charged  in  the  warrant,  no  bill  of  particulars 
would  have  been  necessary.  But  on  which 
charge  was  the  prisoner  prepared  to  de- 
fend? On  which  would  the  state  rely  for 
conviction,  or,  if  upon  more  than  one,  which 
of  them? 

It  is  fundamental  that  the  accused  must 
be  fully  and  plainly  informed  of  the  charac- 
ter and  cause  of  the  accusation.  The  Con- 
stitution so  requires.  Ordinarily,  where 
there  are  several  offenses  charged  in  an  in- 
dictment, the  state  should  be  required  to 
elect  on  which  it  relies  for  conviction.  This 
is  ample  protection  for  the  accused  from  an 
embarrassment  State  v.  Jarrell,  76  W.  Va. 
263,  86  S.  E.  525.  A  bill  of  particulars  is 
for  the  purpose  of  furnishing  details  omitted 
from  the  accusation  or  Indictment,  to  which 
the  defendant  is  entitled  before  trial.  The 
Application  therefor  is  addressed  to  the 
sound  discretion  of  the  trial  court,  and  it 
must  be  clear  that  this  discretion  has  been 
abused  to  the  prejudice  of  the  accused  before 
an  appellate  court  will  reverse.  2  Bishop's 
New  Grim.  Proced.  §  643. 


"It  is  a  matter  of  sound,  but  sot  arbitrary, 
discretion,"  State  v.  Lewis,  69  W.  Va.  473,  72 
S.  E.  475,  Ann.  Gas.  1913A,  1203. 

Can  we  say  that  defendant  has  been  prej- 
udiced? Will  we  reverse  for  the  error,  if 
such  it  was?  The  record  discloses  no  at- 
tempt to  show  that  he  had  manufactured, 
sold,  offered,  or  exposed  for  sal^  the  liquors 
found  on  his  premises.  The  offense  consist- 
ed of  keeping  and  secretly  storing  these  va- 
rious quantiues  of  liquors,  strongly  evidenc- 
ing an  unlawful  purpose.  He  did  not  at- 
tempt to  explain  how  the  liquors  happened 
to  be  there,  or  for  what  purpose  they  were 
secreted.  He  knew  they  were  there.  He 
does  not  deny  knowledge  of  their  prCv^ence. 
It  would  have  been  futile  to  do  so,  in  face  of 
his  effort  to  destroy  the  jars  secreted  under 
the  straw  in  the  bed,  and  his  attempt  to  pre- 
vent the  officers  from  obtaining  it. 

Moreover,  he  had  been  tried  befor^  the  jus- 
tice where  these  officers  testified,  and  he 
was  fully  cognizant  of  the  facts.  A  bill  of 
particulars  cannot  be  demanded  where  un- 
necessary, or  where  the  party  already  knows 
the  facts.  8  Ency.  PI.  and  Pr.  pp.  527,  529. 
He  does  not  claim  to  have  been  taken  by  sur- 
prise by  the  evidence  produced.  Had  there 
been  evidence  of  manufacturing  or  selling  or 
offering  for  sale,  which  he  was  not  prepared 
to  meet,  there  might  have  been  error. 
Where  it  appears  that  a  party  is  not  ag- 
grieved, error  is  harmless.  In  view  of  the 
trial  before  the  justice  of  the  peace,  where 
the  accused  was  represented  by  counsel  and 
the  case  fully  developed,  can  we  say  that  the 
trial  judge  abused  his  discretion? 

"Generally,  the  granting  or  refusing  of  a 
motion  for  a  bill  of  particulars  is  considered 
to  be  a  matter  within  the  sound  discretion  of 
the  trial  court"    14  R.  0.  L.  p.  190,  §  36. 

Under  these  facts,  we  do  not  think  the  cir- 
cuit court  erred  in  overruling  the  motion. 

"Where  a  defendant  has  had  a  full,  fair  trial 
upon  indictment  for  a  felony,  the  appellate 
court  will  not  reverse  the  judgment  and  set 
aside  the  verdict  rendered  after  such  trial,  for 
an  error  in  not  enforcing  a  rule  of  practice  in 
the  trial  of  the  case,  when  it  clearly  appears 
from  the  whole  case  that  the  rights  of  the  de- 
fendant could  not  possibly  have  been  prejudiced 
or  affected  thereby."  State  v.  Bickle,  53  W. 
Va.  597,  46  S.  E.  917. . 

[4]  The  next  ground  of  error  is  that  wit- 
ness Lanham  was  permitted  to  give  testi- 
mony attacking  the  general  reputation  of  de- 
fendant as  a  peaceful  and  law-abiding  citi- 
zen in  the  conim unity,  and  to  state  that  he 
had  heard  it  said  generally  that  defendant 
was  in  the  "moonshine"  busines-s,  and  «i- 
gaged  in  selling  liquor — "hauling  liquor  to 
town  and  selling";  also  that  he  was  permit- 
ted to  detail  conversations  between  himself 
and  the  other  officers  on  their  way  to  defend- 
ant's house,  in  which  it  was  stated  that  de- 
fendant was  a  dangerous  man  and  had  said 
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that  he  would  not  be  arrested.  The  proeecu- 
tion  seeks  to  justify  this  character  evidence 
on  the  theory  that  It  was  proper,  in  order  to 
account  for  the  rifles  and  pistols  with  which 
the  officers  were  armed.  Defendant  had  not 
put  his  character  in  issue.  It  is  clear  that 
this  evidence  was  inadmissible  and  prejudi- 
cial. State  V.  Sheppard,  49  W.  Va.  584,  39 
S.  E.  676;  Wharton,  Ev.  §  64,  and  cases  cit- 
ed.   8  R.  C.  Ia  p.  212. 

"The  prosecution  in  a  criminal  case  is  not 
allowed  to  resort  to  the  accused's  had  charac- 
ter as  a  basis  of  inference  of  his  guilt;  the  rea- 
son being  that  such  evidence  is  too  likely  to 
move  the  jury  to  condemnation,  irrespective  of 
his  actual  guilt  of  the  offense  charged."  1 
Greenleaf  Ev.  (16th  Ed.)  i  14b. 

,  This  rule  of  evidence  Is  too  well  established 
to  need  citation  of  authority.  The  officers 
did  not  need  justification  for  being  armed. 
They  are  permitted  to  carry  arms  under  the 
law.  Why  they  were  armed  was  not  perti- 
nent .to  the  issue,  and  could  throw  no  light 
upon  the  guilt  or  innocence  pf  the  accused. 
The  statements  of  the  officers  about  the  dan- 
gerous character  of  the  prisoner,  and  what 
they  would  do,  when  on  their  way  to  make 
the  arrest,  falls  under  the  same .  condemna* 
tion. 

[5,  6]  The  next  ground  of  error  is  that  the 
state's  instruction  No.  1,  which  told  the  jury 
that  the  finding  of  the  liquors  in  the  home 
and  on  the  premises  of  defendant  by  the  of- 
ficers under  the  search  warrant  was  prima 
facie  evidence  of  the  unlawful  selling  and 
keeping  and  storing  for  sale  of  same  by  de- 
fendant, does  not  correctly  propound  the  law 
and  was  prejudicial  error.  It  is  asserted  that 
the  finding  of  such  liquors,  under  the  cir- 
cumstances detailed,  is  not  prima  facie  evi- 
dence of  the  unlawful  selling  and  storing  for 
sale,  and  State  v.  Sixo,  77  W.  Va.  243,  87  S. 
R  267,  is  cited  to  sustain  that  assertion.  As 
pointed  out  in  State  v.  Tincher,  81  W.  Va. 
441,  94  S.  E.  503,  the  Slxo  Case  dealt  with  a 
different  provision  of  the  prohibition  law. 
The  provision  there  involved  prohibited  the 
bringing  of  liquor  Into  the  state  in  excess  of 
one-half  gallon,  except  in  labeled  containers, 
etc.  In  that  case  there  was  no  search  or 
seisnire,  and  no  question  of  concealment. 
Under  section  7,  c.  32A,  Code  1918  (sec.  1286), 
it  is  provided: 

'*That  in  case  of  search  and  seizure,  the  find- 
ing of  any  liquors  shall  be  prima  facie  evidence 
that  the  same  are  being  kept  emd,  stored  for  un- 
lawful purposes." 

And  In  section  11  of  the  same  chapter  we 
find  that,  whenever  any  liquors  shall  be 
seized  in  any  room,  building  or  place  which 
has  been  searched  under  the  provisions  of 
the  act: 

"The  finding  ♦  ♦  •  shall  be  prima  facie 
evidence  of  the  unlawful  selling  and  keeping 
and  storing  for  sale  of  the  same  by  the  persons 
occupying  such  premises." 


The  validity  of  such  statutes  has  been  uni- 
formly upheld  as  a  proper  exercise  of  the  po- 
lice power  of  the  States.  Black  on  Int  Liq. 
§§  60,  525.  We  find  no  error  in  this  instruc- 
tion. 

Instruction  No.  2  for  the  state  is  errone- 
ous, In  that  it  leaves  out  the  element  of  rea- 
sonable doubt.    That  instruction  reads: 

"The  court  instructs  the  jury  that,  under  the 
provisions  of  the  prohibition  law  of  this  state, 
the  finding  of  intoxicating  liquors  on  the  prem- 
ises of  the  defendant  by  the  officers  of  the  law 
under  a  search  and  seizure  warrant  makes  a 
prima  facie  case,  and  if  the  defendant  would 
remove  this  presumption,  the  burden  is  on 
him  to  show  by  a  preponderance  of  the  evidence 
that  he  had  said  liquors  for  a  lawful  purpoMe." 

The  instruction  Is  loosely  drawn.  It  tells 
the  jury  that  the  finding  by  the  officers  of 
intoxicating  liquors  on  defendant's  premises 
under  a  search  warrant  *'makes  a  i)rima  fa- 
de case."  What  is  meant  by  a  "prima  facie 
case?*'  Possibly  it  meant  that  such  finding 
was  prima  facie  proof  of  the  offenses  charged 
in  the  warrant  It  should  so  state.  But  the 
weakness  and  insufficiency  of  the  instruction 
lies  in  the  assumption  that  defendant  must 
remove  this  presumption  by  a  preponderance 
of  the  evidence,  leaving  out  the  qualification 
that,  if  his  evidence  of  the  lawful  possession 
of  the  liquors  creates  a  reasonable  doubt  of 
his  guilt  as  charged,  then  he  should  be  ac- 
quitted. The  burden  of  proof  to  remove  the 
prima  facie  presumption  is  upon  defendant, 
but  if  his  evidence  in  support  thereof  creates 
in  the  minds  of  the  jury  a  reasonable  doubt 
in  his  favor  that  such  liquors  were  in  his 
possession  lawfully,  he  should  be  acquitted. 
State  V.  Parsons,  decided  at  this  term,  110 
S.  E.  698;  State  v.  Lowry,  42  W.  Va.  206, 
24  S.  E.  561.  The  Instruction  as  given  might 
have  led  the  jury  to  believe  that  defendant 
must  prove  beyond  a  reasonable  doubt  his 
possession  of  the  liquors  for  a  lawful  pur- 
pose. The  burden  of  proving  guilt  beyond  a 
reasonable  doubt  remains  with  the  prosecu- 
tion throughout  the  trial,  and  this  plain  and 
simple  requirement  of  the  law  should  be  giv- 
en in  any  instruction  which  tells  the  jnry 
that  the  burden  of  proof  shifts  to  the  defend- 
ant to  rebut  a  prima  facie  presumption  of 
guilt.  While  instruction  No.  5  given  for  de- 
fendant correctly  propounds  the  doctrine  of 
reasonable  doubt,  the  defect  in  Instruction 
No.  2  for  the  state  nmy  have  misled  the  jury 
to  the  prejudice  of  the  prisoner. 

We  perceive  no  error  in  state's  instruction 
No.  3,  which  instructs  the  jury  that  they  are 
the  sole  judges  of  the  credibility  of  the  wit- 
nesses and  the  weight  to  be  given  to  their 
testimony,  and  telling  them  that  they  have 
the  right  to  take  into  consideration  the  con- 
duct and  appearance  of  the  witnesses,  and 
their  interests  and  motives  in  testifying,  in 
weighing  their  evidence  and  arriving  at  a 
verdict. 


816 


no  SOUTHEASTERN  REPORTER 


(W.Ya. 


The  Judgment  will  be  reversed,  the  verdict 
set  aside,  and  a  new  trial  awarded. 
Reversed  and  remanded. 


(90  W.  Va.  851) 

BLAGG  V.  VAN  SICKLE  et  al.     (No.  4290.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  21,  1922.) 

(Syllabu8  ly  the  Court.) 

i.  Frauds,  statute  af  ^==>I52(3)— One  admit- 
ting contract  for  sale  of  real  estate  must 
plead  statute. 

Where  one,  who  seeks  to  avoid  the  effect 
of  a  contract  for  the  sale  of  real  estate,  ad- 
mits by  his  pleading  that  such  contract  was 
made,  he  cannot  have  the  benefit  of  the  stat- 
ute of  frauds,  unless  he  pleads  and  relies  upon 
the  same. 

2.  Frauds,  statute  of  ^==>  1 17— Executed  writ- 
ten contract  of  sale  held  for  future  delivery, 
or  delivered  in  escrow,  held  to  save  bar  of 
statute. 

A  contract  in  writing  for  the  sale  or 
transfer  of  real  estate,  or  an  interest  in  real 
estate,  executed  by  the  grantor,  and  held  by 
him  for  future  delivery,  or  delivered  in  escrow, 
is  a  sufficient  memorandum  in  writing  to  save 
the  same  from  the  bar  of  the  statute  of  frauds. 

m 

Appeal  from  Circuit  Court,  Mason  County. 

Action  by  B.  H.  Blagg,  as  administrator 
of  the  estate  of  Zachariah  Van  Sickle,  de- 
ceased, against  Gilbert  Van  Sickle  and  oth- 
ers. In  which  the  court  decreed  a  convey- 
ance to  Robert  Young  and  wife  of  a  part  of 
the  real  estate  but  denied  them  relief  as  to 
the  remainder,  and  they  appeal.  Reversed, 
and  decree  for  the  appellants. 

Wiley  &  Poling,  of  Point  Pleasant,  for  ap- 
pellants. 

RITZ,  J.  mils  suit  was  Instituted  by 
the  administrator  of  Zachariah  Van  Sickle 
for  the  purpose  of  converting  his  real  estate 
Into  assets  for  the  payment  of  debts.  It  re- 
sulted In  cross  pleadings  between  the  heirs 
at  law  of  Van  Sickle  and  the  defendants 
Robert  Young  and  wife,  by  which  the  for- 
mer sought  to  cancel  a  contract  made  by 
Zachariah  Van  Sickle  In  his  lifetime  for  the 
transfer  of  his  real  estate  to  the  latter,  and 
by  which  the  latter  attempted  to  have  said 
contract  spedflcally  executed  and  the  real  es- 
tate conveyed  to  them.  Tbe  court  below  de- 
creed the  conveyance  to  Young  and  his  wife 
of  a  part  of  the  real  estate,  but  denied  them 
relief  as  to  the  remainder,  and  they  prose- 
cute this  appeal. 

The  plaintiff  alleged  in  his  bill  that  he  had 
been  duly  appointed  administrator  of  the  es- 
tate of  Zachariah  Van  Sickle;  that  said  es- 
tate was  largely  Indebted,  and  that  there  was 
not  sufficient  personal  property  with  which 


to  discharge  such  indebtedness;  that  Van 
Sickle  died  seized  of  a  tract  of  about  31 
acres  of  land  situate  in  Mason  county,  which 
he  asked  to  have  sold  in  order  that  assets 
might  be  provided  for  the  pa3nnent  of  tiie 
debts.  It  was  averred  in  the  bill  that  the 
defendant  Robert  Young  was  making  some 
claim  to  the  land,  for  which  reason  he  was 
made  a  defendant.  The  other  defendants  to 
the  bill  are  the  heirs  at  law  of  Zachariah 
Van  Sickle.  These  heirs  at  law  filed  an  an- 
swer to  the  bill,  in  which  they  admit  that 
the  plaintiff  was  the  duly  qualified  adminis- 
trator of  their  ancestor's  estate.  They  deny, 
however,  that  he  was  greatly  Indebted,  and 
also  deny  that  the  personal  property  was  in- 
sufiQcient  to  pay  the  debts  but  assert  that 
the  same  was  not  only  sufficient,  but  was 
very  largely  In  excess  of  any  debts  which 
their  ancestor  owed.  After  making  this  an- 
swer to  the  bill  they  made  certain  allega- 
tions against  the  defendants  Robert  M.Young 
and  his  wife,  Lizzie  Young,  upon  whicb  they 
ask  affirmative  relief.  They  averred  that 
Zachariah  Van  Sickle  was  possessed  of  31 
acres  of  land  at  the  time  of  his  death,  but 
that  during  his  lifetime  the  Youngs  had  pro- 
cured a  paper  writing  from  him,  purporting 
to  be  a  deed,  by  which  he  conveyed  to  them 
about  21  acres  of  this  land ;  that  said  paper 
writing  has  been  duly  recorded  in  the  office 
of  the  clerk  of  the  county  court  of  Mason 
county,  but  they  deny  that  the  same  is  suffi- 
cient as  a  deed  to  conve/  the  legal  titlp. 
They  further  aver  that  in  addition  to  this 
contract  in  writing  the  Youngs  claim  to  have 
another  contract  with  their  deceased  ances- 
tor by  which  they  are  holding  the  balance  of 
the  tract  of  land,  as  well  as  claiming  the 
personal  property  of  which  he  died  seized. 
They  allege  that  the  Youngs  contend  that  in 
consideration  of  their  moving  into  the  house 
with  Zachariah  Van  Sickle  some  time  l)efore 
his  death,  and  taking  care  of  him  and  pro- 
viding for  him,  he  agreed  to  convey  to  them 
at  that  time  the  21  acres  of  land  referred  to 
in  the  paper  writing,  and  at  his  death  to 
give  them  the  remainder  of  the  land  and  all 
his  personal  property.  The  cross-bill  answer 
of  the  heirs  at  law  avers  that  such  contract 
was  procured  by  undue  influenoe  upon  the 
part  of  the  Youngs,  and,  further,  that  the 
consideration  which  the  Youngs  agreed  to 
give  entirely  failed;  that  they  never  took 
care  of  and  provided  for  Zachariah  Van 
Sickle  as  provided  In  the  contract,  for  which 
reason  it  should  be  canceled ;  and  prays  that 
the  said  contract  in  writing  be  canceled  and 
set  aside,  and  that  the  other  contract  rdied 
upon  by  the  Youngs  be  declared  to  be  void 
for  the  reasons  aforesaid,  and  the  Youngs 
precluded  from  setting  up  any  claim  whatev- 
er to  the  remainder  of  the  land  or  to  the  per- 
sonal property. 
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The  Toungs  answered  Che  bill  in  this  case, 
as  well  as  the  cross-bill  answer  above  refer- 
red to.  They  deny  that  the  estate  was  in- 
debted in  any  amount  of  money  except  the 
funeral  expenses,  and  that  ample  personal 
property  went  into  the  hands  of  the  admin- 
istrator to  pay  these  funeral  expenses.  They 
deny  the  allegation  in  the  cross-bill  of  the 
beirs  at  law  above  referred  to  that  they  pro- 
cured the  contract  by  undue  influence  or 
fraud,  and  they  assert  emphatically  that 
they  fully  carried  out  and  performed  all  of 
the  conditions  upon  their  part  to  be  perform- 
ed, except  that  they  were  to  pay  the  funeral 
expenses  of  Zachariah  Van  Sickle,  but  had 
not  yet  done  so,  owing  to  the  fact  that  the 
administrator  had  seized  the  personal  prop- 
erty which  prevented  them  from  securing 
funds  to  complete  the  payment  of  the  same. 
They  assert  that  the  paper  writing  referred 
to  in  the  cross-bill,  if  not  suffid^it  as  a  deed. 
is  good  as  an  executory  contract,  and  ask 
that  the  same  be  specifically  enforced,  and 
that  their  contract  with  Zachariah  Van  Sick- 
le, by  which  he  agreed  to  give  them  all  of 
his  property  at  his  death,  in  consideration 
of  their  taking  care  of  him,  be  likewise  spe- 
cifically enforced,  and  the  title  to  the  real 
estate  conveyed  to  them,  and  all  of  the  per- 
sonal property  turned  over  to  them. 

Upon  the  issues  thus  made  the  court  re- 
ferred the  cause  to  a  commissioner  for  the 
purpose  of  taking  an  account  instead  of  first 
determining  the  rights  of  the  parties  under 
the  pleadings.  Ck)nsiderable  evidence  was 
taken.  No  effort  was  made  upon  the  part  of 
the  heirs  at  law  of  Zachariah  Van  Sickle  to 
prove  that  any  undue  infiuence  upon  the 
part  of  the  Youngs  was  exercised  over  their 
ancestor,  and  a  very  feeble  effort  was  made 
to  prove  that  the  consideration  for  the  con- 
tract set  up  and  relied  upon  by  the  Toungs 
had  failed.  It  is  shown  that  Zachariah  Van 
Sickle,  at  the  time  the  Toungs  were  taking 
care  of  him,  made  some  complaint  on  a  few 
occasions  as  to  the  quantity  and  quality  of 
food  furnished  him.  The  evidence,  however, 
taken  as  a  whole,  satisfactorily  shows  that 
the  Toungs  in  good  faith  carried  out  their 
part  of  the  contract  It  appears  that  at  the 
time  this  contract  was  made  Van  Sickle  was 
a  man  advanced  in  years,  and  was  afflicted 
with  cancerous  growths  upon  his  face,  as 
well  as  with  a  disease  of  the  kidneys.  His 
wife  had  died  some  time  before,  and  he  liv- 
ed on  the  littre  tract  of  land  owned  by  him 
in  a  one-room  log  house,  to  which  th^re  was 
a  lean-to  board  kitchen.  He  endeavored  to 
get  some  of  his  nephews  to  come  and  live 
with  him  and  take  care  of  him,  and  at  least 
one  of  these  nephews  testifies  very  clearly 
and  emphatically  that  just  before  the  Toungs 
moved  there  Van  Sickle  endeavored  to  get 
him  to  come  and  live  with  him,  and  proposed 
that  if  he  would  do  so  he  would  then  convey  to  * 
him  21  acres  of  the  land,  and  make  a  con- 

110  S.B.--IK2 


tract  providing  that  at  Ids  death  he  should 
have  the  other  9  acres,  as  well  as  all  of  his 
personal  property;  that  he  did  not  want  to 
put  all  of  his  property  out  of  his  possession 
before  he  died.  This  nephew  declined  this 
offer.  The  old  man  then  approached  the 
Toungs  it  seems  upon  the  suggestion  of  this 
nephew.  They  were  at  that  time  living  upon 
the  land  of  and  working  for  a  neighboring 
farmer.  As  a  result  of  his  negotiations  with 
the  Toungs  they  moved  into  the  house  on  the 
old  man's  land,  and  resided  there  with  him 
and  took  care  of  him  until  the  time  of  his 
death.  Just  before  they  moved  in  Zachariah 
Van  Sickle,  together  with  the  Toungs,  went 
to  the  place  of  business  of  a  man  by  the 
name  of  Brinker,  who  was  a  storekeeper  in 
the  neighborhood,  with  whom  they  dealt,  and 
Van  Sickle  stated  to  him  the  contract  he  had 
entered  into  with  the  Toungs,  and  desired 
to  have  it  reduced  to  writing.  Brinker  tes- 
tifies that  at  Van  Sickle's  direction  he  wrote 
the  deed  by  which  the  21-acre  tract  was  con- 
veyed to  the  Toungs,  but  that  he  was  not  a 
notary,  and  could  not  take  the  acknowledg- 
ment. He  then,  at  Van  Sickle's  direction, 
prepared  what  he  called  a  contract  will,  in 
which,  as  he  says,  it  was  provided  that  at 
Van  Sickle's  death,  in  consideration  that  the 
Toungs  take  care  of  him  during  his  life  and 
pay  his  funeral  expenses,  the  remainder  of 
the  tract  of  land,  as  well  as  all  of  his  per- 
sonal property,  should  pass  to  them;  that 
this  considieration  was  in  addition  to  the 
land  conveyed  to  them  on  that  day  by  the  de- 
endant.  It  is  then  shown  that  Van  Sickle 
and  the  Toungs  went  to  Point  Pleasant  to 
have  this  paper  acknowledged.  He  signed  it, 
but  the  notary  public  swore  him  to  it  instead 
of  taking  his  acknowledgment  Of  course,  it 
would  be  good  as  a  deed  between  the  parties 
without  any  acknowledgment,  but  the  orig- 
inal paper  is  not  here  introduced,  simply  a 
transcript  from  the  record  of  it  in  the  clerk's 
office,  and  of  course  it  was  not  properly  a 
recordable  papcTr,  but  is  certainly  good  as  an 
executory  contract.  This  paper  Van  Sickle 
delivered  to  the  Toungs.  The  other  paper,  it 
appears,  was  executed  by  Van  Sickle  and  ac- 
knowledged, but  the  same  was  not  recorded 
at  the  time,  and  search  for  it  since  the  death 
of  Van  Sickle  has  failed  to  reveal  it.  Its 
execution,  however,  is  satisfactorily  proven. 
Mrs.  Toung  went  on  the  witness  stand  to 
testify  in  her  own  behalf,  and  while  she 
would  have  been  incompetent  to  give  testi- 
mony as  to  personal  transactions  with  the 
deceased,  she  did  not  undertake  to  do  so 
when  testifying  in  chief.  She  simply  testi- 
fied in  rebuttal  of  the  evidence  tending  to 
show  that  proper  care  had  not  been  given  to 
Van  Sickle  during  the  time  they  lived  with 
him,  and  then  counsel  for  the  heirs  at  law  on 
cross-examination  examined  her  folly  as  to 
her  knowledge  of  this  contract  and  proved 
by  her  that  Van  Sickle  had  executed  it,  and 
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was  told  by  the  notary  to  put.it  away  in  a 
safe  place,  and  that  Van  Sickle  replied  that 
he  had  a  safe  place  to  keep  it  until  his  death. 
The  commissioner  found  that  Mrs.  Young*s 
evidence  was  incompetent.  Undoubtedly  it 
would  have  been  if  she  had  attempted  to  in- 
troduce it  in  her  own  behalf,  but  when  the 
testimony  is  introduced  at  the  instance  of 
her  adversary  there  remains  no  interested 
party  to  object  to  its  competency. 

[1]  Of  course,' it  does  not  appear  that  this 
paper  was  ever  delivered  to  the  Youngs.  In 
fact  the  Youngs  do  not  contend  that  it  was 
so  delivered.  However,  the  court  below  re- 
fused to  decree  specific  execution  of  it,  and 
held  that  the  Youngs  were  entitled  to  no  re- 
lief because  thereof.  As  before  stated,  the 
contract  between  the  Youngs  and  Van  Sickle 
is  clearly  proven.  In  fact,  the  heirs  at  law 
do  not  attempt  to  dispute  that  the  contract 
was  actually  made.  A  number  of  the  wit- 
nesses introduced  by  them  testify  that  Zach- 
ariah  Van  Sickle  told  them  in  his  lifetime 
that  he  had  made  such  a  contract  Their 
sole  reliance  in  their  pleading  is  that  the 
contract  was  procured  by  undue  influence, 
and  that  the  consideration  had  failed,  and 
in  their  proof  their  sole  reliance  is  a  feeble 
attempt  to  show  a  failure  of  the  considera- 
tion. They  do  not  in  their  pleadings  rely 
upon  the  statute  of  frauds.  It  is  quite  well 
established  that  where  a  party  in  his  plead- 
ings admits  the  making  of  the  contract,  in 
order  to  rely  upon  the  statute  of  frauds  to 
defeat  recovery,  he  must  plead  It.  Barrett 
V.  McAllister,  33  W.  Va.  738,  11  S.  B.  220; 
Cunningham  v.  Cunningham,  46  W.  Va.  1,  32 
S.  B.  998 ;  Atkinson  v.  College,  54  W-  Va.  32, 
46  S.  B.  253 ;  CampbeU  v.  O'Neill,  69  W.  Va. 
459,  72  S.  B.  732. 

[2]  But  even  if  the  heirs  at  law  of  Zach- 
ariah  Van  Sickle  had  pleaded  and  relied  up- 
on the  statute  of  frauds  to  defeat  the  execu- 
tion of  the  contract  set  up  by  the  Youngs, 
they  would  have  to  fail  for  the  very  good 
reason  that  it  is  dearly  proven  that  Zacharl- 
ah  Van  Sickle  executed  a  writing  embody- 
ing the  terms  of  this  contract  This  writing 
is  clearly  proven.  The  fact  that  it  was  not 
delivered  to  the  Youngs  does  not  make  it 
less  effective  to  remove  the  bar  of  the  stat- 
ute of  frauds  had  it  been  pleaded.  Where  the 
party  sought  to  be  charged  by  a  contract 
which  has  been  clearly  proven  has  reduced 
that  contract  to  writing  and  signed  it,  and 


holds  it  for  future  dellTery,  or  delivers  it  in 
escrow,  it  will  be  as  effective  as  evidence,  so 
far  as  the  inhibition  of  the  statute  of  frauds 
is  concerned,  as  though  he  had  actually  de- 
livered it  Parrill  v.  McKinley,  9  Orat  (Va.) 
1,  58  Am.  Dec.  212 ;  Moore  v.  Ward,  71  W. 
Va.  893,  76  S.  E.  807,  43  U  B.  A.  (N.  S.)  390, 
Ann.  Cas.  1914C,  263. 

It  may  be  doubted,  however,  whether  re- 
lief could  be  denied  to  the  defendants  Young 
even  though  there  had  been  no  writing  evi- 
dencing their  contract,  and  the  statute  of 
frauds  had  been  pleaded  and  relied  upon. 
Thie  proof  of  the  contract  is  clear  and  con- 
clusive, and  in  no  wise  contradicted.  The 
services  rendered  by  the  Youngs  under  the 
terms  of  the  contract  are  likewise  dear- 
ly shown,  and  it  appears  that  they  are  of 
that  character  that  could  not  be  readily  com- 
pensated in  damages.  The  Youngs  were  in 
possession  of  the  property,  it  is  true,  along 
with  Van  Sickle,  and  remained  in  possession 
of  it  at  the  time  of  his  death.  It  has  been 
held  in  such  case  that  specific  execution  of 
the  contract  will  be  decreed,  even  though 
there  is  no  writing  evidencing  it,  and  the 
statute  of  frauds  is  relied  upon  because  of 
the  fact  that  it  has  been  completely  execut- 
ed by  one  party,  and  the  law  does  not  fur- 
nish any  adequate  measure  of  damages  in 
case  specific  execution  is  refused.  Bryson  v. 
McShane,  48  W.  Va.  126,  35  S.  B.  848,  49  L. 
B.  A.  527.  In  tiiis  case  we  do  not  have  t6 
determine  whether  or  not  this  contract 
would  be  enforced  under  such  circumstances. 
Under  the  facts  proven  the  statute  of  frauds, 
even  if  pleaded  and  relied  upon,  is  not  ap- 
plicable, and  the  Youngs,  upon  the  pleadings 
and  proof,  were  entitled  to  have  specific  ex- 
ecution of  the  contract 

We  will  therefore  reverse  the  Aegree  of 
the  circuit  court  of  Mason  county  and  enter 
a  decree  here,  decreeing  the  right  of  the  de- 
fendants Young  to  have  the  real  estate  con- 
veyed to  them,  and  to  have  any  personal 
property  remaining  turned  over  to  them  up- 
on the  pasrment  by  them  of  the  balance  of 
the  funeral  expenses  remaining  unpaid,  to 
wit,  the  sum  of  $58.50,  with  costs  to  them  in 
this  court  and  in  the  court  below  against  the 
heirs  at  law  of  Zachariah  Van  Sickle,  who 
filed  the  cross-bill  in  this  case,  and  remand 
the  cause  to  the  circuit  court  for  execution 
of  such  decree  by  having  proper  conv^pluice 
made  in  accordance  therewith. 
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STATE  V.  PRICE.    (No.  4374.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  21,  1922.) 

(SyUaJhu  hy  the  Court,) 

Indictment  and  Information  ^=s>87( 9)— Indict- 
ment alleging  two  poesibie  repugnant  dates, 
one  of  whioh  is  barred,  Is  bad. 

An  indictment  for  a  misdemeanor  which  al- 
leges two  possible  but  repugnant  dates  as  the 
time  of  the  commission  of  the  offense,  by  one 
of  which,  if  correct,  the  offense  would  be  bar- 
red, is  bad  on  demurrer,  and  should  on  motion 
of  the  accused  be  quashed.  Such  defect  in  the 
indictment  is  not  cured  by  section  10  of  chap- 
ter 158  (sec  5559)  of  the  Code. 

Error  to  Circuit  Court,  Calhoun  County. 

Arch  Price  was  convicted  of  assault,  and 
he  brings  error.  Beversed,  and  defendant 
discharged. 

Geo.  F.  Cunningham,  of  Spencer,  for  plain- 
tiff in  error. 

E.  T.  England,  Atty.  Gen.,  and  R.  A.  Bless- 
ing, Asst  Atty.  Gen.,  for  the  State. 

MILLER,  J.  The  Indictment  alleges  that 
the  grand  jurors  '*upon  their  oaths  present 

tliat  Arch  Price,  on  the  day  of , 

1917,  and  vHthin  one  year  next  preceding  the 
finding  of  tlUs  indictment^  *  *  *  in  and 
upon  one  Ernest  McCoy,  an  assault  did 
make,"  etc. 

The  errors  assigned  are  that  the  court  be- 
low should  have  sustained  defendant's  de- 
murrer to  and  motion  to  quash  the  indict- 
ment, and  also  his  motion  in  arrest  of  Judg- 
ment. 

The  record  of  the  indictment  shows  that  it 
was  found  and  returned  on  the  20th  day 
of  April,  1920.  The  Attorney  General  says 
'in  his  brief  that  the  evidence  showed  that 
the  oflFense  was  committed  January  30,  1920. 
The  evidence  was  not  certified ;  but  the  trial 
court  by  bill  of  exceptions  certified,  "that 
the  State,  through  her  prosecuting  attorney, 
relied  in  said  case  upon  an  assault  and  bat- 
tery claimed  to  have  been  committed  by  the 
defendant  upon  the  said  Ernest  McCoy,  on 
the  30th  day  of  January,  1920."  But  we 
think  the  question  of  fact  is  not  material 
on  the  present  hearing.  To  constitute  the 
basis* of  any  conviction,  it  was  necessary 
that  the  Indictment  should  have  charged  an 
oifense  not  barred  and  pimishable  under  the 
statute. 

Section  10  of  chapter  1&2  (sec.  5467)  of  our 
Code  says: 

"A  prosecution  for  a  misdemeanor  shall  be 
commenced  within  one  year  next  after  there 
was  cause  therefor.** 

The  indictment,  as  we  have  seen,  charges, 
first,  that  the  offense  was  committed  on  the 
day  of ,  1917;  if  so,  it  was  bar- 
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red,  and  the  motion  Xo  quash  diould  have 
been  sustained.  In  other  words,  no  offense 
punishable  under  the  statute  was  alleged;  it 
was  barred  by  limitation.  But  it  is  urged 
tliat  the  indictment  also  charges  that  the 
offense  was  committed  within  one  year  next 
preceding  the  finding  of  the  indictment;  and 
that  the- defect  in  the  statement  of  time  is 
cured  by  section  10  of  chapter  158  (sec  5559) 
of  the  Code.    It  provides: 

"No  indictment  or  other  accut^ation  shall  be 
quashed  or  deemed  invalid  •  ♦  •  for  omit- 
ting to  state,  or  stating  imperfectly,  the  time 
at  which  the  offense  was  committed,  when  time 
is  not  of  the  essence  of  the  offense.*' 

But  in  indictments  for  misdemeanors,  is 
not  the  time  of  the  commission  thereof  of 
the  very  essence  of  the  crime?  In  our  case 
of  State  V.  Bruce,  26  W.  Va.  153,  it  was 

said: 

"In  ndsdemeanors  it  is  essential  that  it  should 
appear  from  the  indictment,  that  the  offense 
was  not  barred  by  the  statute  of  limitations 
at  the  time  the  indictment  was  found." 

And  we  held  in  State  v.  Davis,  68  W.  Va. 
184,  69  S.  E.  644,  that  an  indictment  against 
a  druggist  for  the  sale  of  Intoxicating  liq- 
uors was  not  bad  for  not  specifying  the  day 
of  the  sale,  when  it  is  alleged  that  it  was 
within  one  year  before  the  finding  of  the  in- 
dictment In  State  v.  Farley,  78  W.  Va.  471, 
89  S.  E.  788,  it  was  said  that  although  the 
indictment  charges  the  offense  to  have  been 
committed  within  one  year,  yet  if  the  proof 
adduced  places  the  violation  beyond 'the  peri- 
od of  limitation,  an  acquittal  would  neces- 
sarily follow. 

Is  the  manifest  defect  in  the  indictment  in 
this  case  cured  by  the  statute?  The  courts 
generally,  with  our  decisions,  hold  that  if  in 
such  case  an  indictment  states  In  general 
language  that  the  offense  was  committed 
within  the  statutory  period,  it  need  not  state 
the  exact  date.  Shiflett  v.  Commonwealth, 
114  Va.  876,  77  S.  E.  606;  Dix  v.  Common- 
wealth, 110  Va.  907,  67  S.  B.  344;  Jones  v. 
Commonwealth,  1  Bush  (Ky.)  34,  89  Am. 
Dec.  605.    And  it  is  held  that— 

"Where  two  dates  appear  in  an  indictment, 
one  of  which  is  impossible  and  apparently  a 
clerical  error,  the  indictment  will  not  be  in- 
vaUdated."    14  R.  C.  L.  p.  180,  §  26. 

Does^  the  present  indictment  fall  under 
these  rules?  We  think  not.  It  first  charges 
the  offense  to  have  been  committed  in  the 
year  1917,  a  possible  date;  but  if  then,  it 
would  be  barred  by  the  statute.  It  also 
charges  that  it  was  within  one  year  prior  to 
the  finding  of  the  indictment,  also  a  possible 
date.  But  to  which  of  these  allegations  as 
to  time  was  the  defendant  to  look  in  mak- 
ing his  defense?  Which,  if  either,  should  he 
reject  and  treat  as  surplusage?  In  Mullins 
V.  Commonwealth,  115  Va.  945,  79  Sw  E.  324, 
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the  indictment  charged  the  offense  to  ha^e 

been  committed  **(m  the day  of , 

in  t?ie  year  one  thousand  nine  hMndred  and 

and  within  the  last  two  years."    The 

words  Italicized  were  regarded  as  surplus- 
age, and  the  allegation  of  the  time  of  the 
sale  was  held  sutflcient  In  that  case 
there  was  no  repugnancy  or  Inconsistency 
in  the  dates  alleged ;  the  words  supposed  to 
be  inconsistent  might  well  have  been  treated 
as  surplusage.  The  blanks  might  have  been 
filled  to  harmonize  with  a  period  within  two 
years.  In  Jones  v.  Commonwealth,  supra, 
an  indictment  alleging  the  offense  to  have 

been  committed  on  the  day  of  July, 

1865,  which  was  found  at  the  May  term,  1865, 
but  afterwards  alleged  in  express  terms  to 
have  been  committed  before  the  finding  of 
the  same,  was  held  good  under  section  130, 

Kentucky  Criminal  Code.    The  '* day 

of  July,  1865,"  in  that  case  was  of  course  an 
impossible  date  and  might  well  be  treated,  as 
it  was,  as  surplusage  or  as  a  clerical  mistake 
appearing  on  its  face.  In  Indiana,  where 
there  is  a  statute  similar  to  our  section  10 
of  chapter  158  of  the  Code,  an  indictment 
which  alleged  the  offense  to  have  been  com- 
mitted on  an  impossible  date  in  the  future 
was  held  not  cured  by  the  statute.  Terrell  ▼. 
State,  165  Ind.  443,  75  N.  B.  884,  2  L.  R.  A. 
(N.  S.)  251,  112  Ann.  St.  Rep.  244,  6  Ann. 
Cas.  851.  In  that  case  the  indictment  did 
not,  as  does  the  indictment  in  the  case  at 
bar,  allege  that  the  offense  was  committed 
within  one  year  of  the  finding  of  the  in- 
dictment, and  it  could  not  rightfully  have 
been  held  that  the  allegation  of  the  im- 
possible date  should  be  treated  as  surplus- 
aga  In  Harwell  v.  State  (Tex.  Cr.  R.)  65 
S.  W.  520,  it  was  decided  that  an  indict- 
ment which  charged  that  the  offense  was 
committed  in  two  different  years,  when  if 
committed  in  one  of  tliem  the  prosecution 
would  have  been  barred,  was  fatally  defec- 
tive. In  Commonwealth  v.  Nailor,  29  Pa. 
Super.  Ct.  liTO,  it  was  decided  that  the  date 
in  an  indictment  charging  an  offense  must 
not  be  uncertain,  and  twu  dates  must  not  be 
laid  for  an  offense  completed  on  a  single  day. 
In  State  v.  lugalls,  59  N.  H.  88,  and  Common- 
wealth V.  Bartilson,  85  Pa.  482,  it  was  held 
that  an  indictment  must  allege  the  time  of 
the  offense  as  of  a  day  certain  within  the 
statute  of  limitations.  In  12  Stand.  Enc. 
Proc.  416,  and  22  Cyc.  316  (d),  the  law  of 
the  cases  cited,  that  an  indictment  charging 
two  dates,  one  within  and  the  other  beyond 
the  period  of  limitations,  is  bad,  is  adopted 
as  the  text  of  those  authorities.  And  in  22 
Cyc.  298,  footnotes  8  and  9,  it  is  said  that — 

^'Repugnancy  in  a  material  matter  is  fatal  to 
an  indictment  or  information.  This  is  true  of 
repugnancy  as  to  time  and  place." 

For  such  repugnancy  in  time,  our  con- 
clusion from  these  authorities  is  that  the  in- 


^dictment  in  the  case  at  bar  is  bad,  and  that 
defendant's  demurrer  and  motion  to  quash 
and  his  motion  in  arrest  of  judgment  should 
have  prevailed.  The  judgment  will  therefore 
be  reversed  and  the  indictment  quashed ;  and 
seeing  that  no  new  indictment  for  the  same 
offense  can  now  be- found  within  the  period 
of  limitation,  the  defendant  must  be  dis- 
charged from  further  prosecution,  and  it  will 
be  80  ordered. 


(90  W.  Va.  3Jni 

LYNCH  et  al.  v.  LOWTHER  tt  al. 

(No.  4324.) 

(Supreme  Court  of  Appeals  of  Weat  Virginia. 

Feb.  28,  1922.) 

(ByllahuB  5y  the  Court.) 

Trusts  «=»365(4)— Bill  to  establish  resoltlno 
trust  In  minerals  held  subject  to  demorrer 
for  laches.  • 

Where,  after  many  years  of  unexplained 
delay,  plaintiffs  file  their  bill  to  establish  a 
resulting  trust  in  all  the  coal  and  other  min- 
erals under  a  tract  of  land,  depending  wholly 
on  parol  evidence,  show  that  the  rights  of  third 
parties  have  intervened,  and  that  a  purchaser 
of  the  coal  whom  they  allege  had  notice  of 
the  trust  has  died,  and  seek  relief  against  his 
devisees,  and  also  seek  relief  against  the  pur- 
chasers of  the.  oil  and  gas  interests,  alleging 
notice  of  the  trust  to  them,  such  delay  unez- 
cused  constitutes  laches,  and  a  demurrer  to  the 
bUl  on  that  ground  is  properly  sustained. 

Appeal  from  Circuit  Court,  Gilmer  County. 

Bill  by  V.  S.  Lynch  and  others  against  L. 
C.  Lowther  and  others.  Bill  dismissed,  and 
plaintiffs  appeal.    Decree  afl^med. 

R.   F.   Kidd,  of  Glenville,  for  appellants. 

Ambler,  McCluer  &  Ambler,  of  Parkers- 
burg,  and  B.  W.  Craddock,  of  Glenville,  for 
appellees. 

MEREDITH,  J.  Plaintiffs  complain  of  an 
or^ler  dismissing  their  bill  upon  demurrer. 
The  property  in  controversy  consists  of  the 
coal,  oil,  gas,  and  other  minerals  underlying 
42  acres  of  land  in  Gilmer  county.  The  bill 
avers  that  shortly  prior  to  September  18, 
1883,  Abbie  Lowther  (now  Abbie  Allen) 
agreed  with  defendant  L.  G.  Lowther  to  pur- 
chase Jointly  with  him,  each  to  take  an  \m- 
divided  one-half  interest  therein,  a  tfact  of 
land  containing  80%  acres,  then  the  property 
of  Abraham  L.  Yerkey,  at  the  price  of  $700 ; 
that  in  pursuance  of  such  agreement  Abbie 
Lowther  advanced  to  L.  C.  Lowther  $100,  be- 
ing one-half  of  the  cash  payment,  the  de- 
fendant L.  C.  Lowther  executing  his  notes 
for  the  deferred  payments,  amounting  to 
$500,  and  the  whole  of  the  80%  acres  on 
September  18,  1883,  was  conveyed  to  L.  C. 
Lowther,  who  held  one-half  thereof  in  trust 
for  Abbie  Lowther;    that  partition   having 
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t)een  agreed  upon*  L.  O.  Lowther,  with  blB 

wife,  September  22,  1891,  conveyed  to  Abbie 
Lowther  42  acres  of  the  tract,  the  deed  de- 
-scribing  the  portion  granted  by  metes  and 
t>ounds,  and  concluding  with  the  following 
provision: 

*^o  have  and  to  bold  the  said  lot  tract  or 
t>arcel  of  land  and  premises  thereto  belonging 
with  the  exception  of  coal  and  mineral. 

"The  said  Ix  G.  Lowther  of  the  first  part 
reserves  all  of  the  coal  and  mineral  in  the 
above  described  tract  of  land  unto  the  said 
Abbie  l^owther  her  heirs  and  assigns,  with 
•covenants  of  general  warranty/' 

The  bill  avers  that  this  provision  quoted 
-was  explained  to  the  grantee  by  L.  C.  Low- 
ther as  being  equivalent  to  a  grant  to  her  of 
the  minerals,  and«  upon  this  understanding, 
she  accepted  the  deed.  The  deed  shows  that 
the  consideration  was  $375  of  which  $250 
was  paid,  and  the  remainder  was  to  be  paid 
in  three  annual  pasrments  of  $42  each,  with 
interest,  to  secure  the  payment  of  which  a 
vendor's  lien  was  reserved  in  the  deed. 

On  August  16,  1897,  Abbie  Lowther  and 
husband  executed  a  deed  to  L<  0.  Lowther, 
containing  the  following  recital: 

"Whereas,  by  a  deed  dated  22  day  of  Septem- 
ber 1891  of  record  in  the  county  cleric's  office 
of  Gilmer  county  in  Deed  Book  No.  26,  page 
439,  the  said  L.  G.  Lowther  conveyed  to  the 
said  Abbie  Lowther  a  tract  of  42  acres  of  land, 
on  the  waters  of  Lynch  Run  in  said  Gilmer 
county  and  therein  fully  described  by  m^is 
and  bounds  excepting  and  reserving  from  the 
operation  of  said  deed  all  the  coal  and  mineral 
in  and  under  said  tract  of  land,  and 

"Whereas,  the  said  L.  G.  Lowther  failed  to 
reserve  the  right  in  said  deed  to  mcne  and 
remove  said  coal  and  mineral  in  and  under  said 
land  landr 

The  deed  then  proceeds  to  grant  to  L.  G. 
Lowther  and  his  assigns  the  right  of  ingress 
and  egress  to  and  from  said  tract  for  the 
purpose  of  mining  and  operating  upon  or 
under  said  land  for  coal  and  minerals  and  of 
removing  the  same  therefrom.  This  deed 
was  duly  acknowledged,  and  was  recorded 
March  31,  189a  The  bill  avers  that  this 
deed  was  not  examined  by  Abbie  Lowther  or 
her  husband,  and  was  executed  by  her  upon 
the  representation  tof  L.  G.  Lowther  that  it 
was  for  the  purpose  of  aifording  him  a  right 
of  way  to  the  minerals  underlying  the  residue 
of  the  80%  acres  retained  by  him;  that  by 
the  reservation  in  the  deed  of  September  22, 
1891,  and  by  the  deed  of  August  16, 1897,  the 
defendant  L.  G.  Lowther  endeavored  to  de- 
fraud Abbie  Lowther  of  her  interest  In  the 
minerals  under  the  42-acre  tract;  that  she 
had  confidence  In  him  and  intrusted  him  as 
her  trustee,  and  that  he  abused  the  confi- 
dence by  misrepresenting  to  her  the  purpose 
of  the  said  deeds,  fraudulently  endeavoring 
to  deprive  her  of  her  right  and  title  to  the 
minerals  in  the  42  acres,  in  violation  of  the 
trust  relation  then  and  still  existing  between 
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him  and  the  said  Abbie  Lowther  or  her  as- 
signs, of  all  of  which  the  defendants  L.  G. 
Lowther  and  his  assigns  had  full  notice. 

On  March  28,  1898,  Abbie  Lowther  and 
husband  conveyed  the  surface  of  the  42  acres 
to  John  Killingsworth,  reserving  the  min- 
erals and  mining  rights,  who,  as  the  bill 
avers,  conveyed  the  42  acres,  except  the  min- 
erals, to  defendant  G.  O.  Killingsworth, 
though  this  last  averment  is  not  supported  by 
any  exhibit  filed  with  the  MIL  On  July  25, 
1900,  Lb  G.  Lowther  and  wife  conveyed  all 
the  coal  under  the  entire  80%  acres  (except 
a  specific  reservation  of  1  acre)  to  W.  T. 
Wiant,  who  died  about  two  years  before  the 
institution  of  this  suit,  leaving  a  will  by 
which  he  devised  the  coal  and  mining  rights 
to  certain  of  the  defendants,  present  claim- 
ants of  the  same.  On  August  22,  1918,  L.  G. 
Lo.wther  and  wife  also  conveyed  one-half  of 
the  oil  and  gas  under  the  42  acres  to  G.  O. 
Killingsworth.  On  January  4,  1918,  Abbie 
Allen,  formerly  Lowther,  by  quitclaim  deed 
conveyed  to  plaintiff  V.  S.  Lynch  and  one 
H.  B.  De  Pue  all  her  interest  in  the  minerals 
under  the  42  acres  in  question.  The  plain- 
tiffs, V.  S.  Lynch,  Gharles  P.  Lynch,  W.  L. 
Hart,  and  R.  S.  Eskridge,  derived  their  claim 
through  this  last  conveyance. 

Plaintiffs  allege  that  they  are  the  owners 
in  fee  of  the  coal,  oil,  gas,  and  other  minerals 
underlying  the  42  acres,  and  that  they  are 
entitled  to  all  of  the  rights  of  Abbie  Allen 
therein  and  to  have  enforced  the  trust  which 
existed  or  may  yet  exist  in  defendant  L.  G. 
Lowther  in  respect  thereto,  and  are  entitled 
to  relief  against  his  alleged  fraudulent  acts. 

They  pray  that  they  may  have  a  decree 
establishing  the  trust  relations  of  the  defend- 
ant L.  G.  Lowther  and  declaring  his  acts,  in 
attempting  to  divest  Abbie  Allen  of  her  title 
to  the  minerals  In  the  42  axnres,  fraudulent 
and  void,  and  to  have  the  deed  made  by  L.  G. 
Lowther  and  wife  to  G.  O.  Killingsworth, 
dated  August  22,  1918,  for  the  oil  and  gas 
under  the  42  acres,  and  the  deed  from  L.  G. 
Lowther  and  wife  to  W.  T.  Wiant,  dated 
July  25,  1900,  for  the  coal  underlying  the 
42  acres,  set  aside,  and  that  the  deed  from 
L.  G.  Lowther  and  wife  to  Abbie  Lowther, 
dated  September  22,  1891,  and  the  deed  to 
him  from  her,  dated  August  16,  1897,  be  con- 
strued as  grants  to  her  of  the  minerals  under 
the  42  acres,  and  that  in  so  far  as  they  lend 
color  to  the  daim  that  L.  0.  Lowther  retain- 
ed the  minerals  under  the  42  acres  they  be 
held  fraudulent  and  void. 

The  defendants  demurred  to  the  bill  on 
the  ground  of  laches,  which  demurrer  the 
court  sustained.  The  plaintiffs  failing  to 
amend  their  bill,  the  case  was  dismissed. 
From  that  order  of  dismissal  plaintiffs  ob- 
tained this  appeal. 

It  is  argued  by  counsel  for  plaintiffs  that, 
according  to  the  averments  of  the  bill,  and 
which  averments  must  be  taken  as  true  upon 
demurrer,  L.  0.  Lowther  and  Abbie  Lowther 
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agreed  to  purchase  the  80% -acre  tract  as  a 
joint  venture,  contributing  equally  in  the 
cash  payment,  and,  when  L.  C.  Lowther  took 
title  to  the  whole  of  said  tract,  a  resulting 
trust  was  created  whereby  he  held  title  to 
a  one-half  of  said  tract  for  Abble  Lowther, 
and  that  that  trust  still  remains  as  to  the 
minerals  underlying  the  42  acres,  notwith- 
standing the  reservation  in  the  deed  made  to 
Abbie  Lowther  by  L.  C.  Lowther  in  1891, 
and  the  deed  made  by  her  to  him  for  the  min- 
ing rights  in  1897.  Assuming  that  all  of  the 
averments  in  the  bill  are  true,  we  are  of 
opinion  that  the  plaintiffs  are  not  entitled 
td  the  relief  prayed  for  because  of  laches. 
Abbie  Lowther  accepted  the  deed  made  to 
her  by  L.  C.  Lowther  in  1891,  conveying  to 
her  the  42  acres  with  a  reservation  of  the 
minerals,  and  promptly  had  her  deed  record- 
ed. From  this  time  onward  she  was  put  up- 
on inquiry  as  to  whether  her  alleged  trustee 
intended  to  retain  the  minerals.  And,  as 
plaintiffs  averred,  without  reading  the  deed 
of  1897,  she  executed  it,  conveying  to  L.  C. 
Lowther  the  mining  rights  for  the  coal  un- 
derlying the  42  acres.  The  original  deed  to 
L.  C.  Ix)wther  was  executed  nearly  36  years 
before  the  institution  of  this  suit  The  reser- 
vation of  the  minerals  in  the  deed  to  Abbie 
Lowther  was  made  about  28  years  before 
the  institution  of  this  suit,  and  her  deed  to 
L.  C.  Lowther  for  the  mining  rights  about 
22  years  before  the  institution  of  this  suit, 
and  yet  during  all  these  years  it  is  not  shown 
in  the  bill  that  she  made  any  claim  of  any 
kind  or  character  to  the  minerals  underlying 
this  42-acre  tract  until  1918,  nor  is  it  shown 
that  during  this  period  she  paid  any  taxes 
upon  these  minerals,  nor  is  it  shown  how 
long  she  remained  ignorant  of  her  rights  or 
of  the  alleged  fraudulent  acts  of  her  alleged 
trustee.  Plaintiffs*  counsel  admit  the  ap- 
plicability of  the  doctrine  of  laches  in  suits 
to  enforce  trusts,  but  they  deny  that  such 
doctrine  applies  to  the  present  case,  and  rely 
particularly  upon  the  cases  of  Patrick  v. 
Stark,  62  W.  Va.  602,  59  S.  E.  606,  and  Carter 
V.  Price,  85  W.  Va.  744,  102  S.  E.  685.  The 
first  case  clearly  holds  that  statutes  of  limi- 
tations are  not  applicable  to  causes  of  action 
falling  within  the  exclusive  Jurisdiction  of 
courts  of  equity,  and  that  the  enforcement 
of  a  resulting  trust  In  land,  being  a  proceed- 
ing for  the  vindication  of  a  mere  equitable 
title  not  recognized  in  courts  of  law,  is  cog- 
nizable in  equity  alone;  but  that  case  also 
holds  that — 

"The  equity  rule  of  laches  is  applicable  to 
proceedings  to  enforce  all  trusts,  affecting  title 
to  land,  for  the  .establishment  of  which  resort 
must  be  had  to  parol  evidence,  without  regard 
to  classification  as  express,  implied,  resultant, 
and  constructive  trusts." 

While  that  case  further  holds  that,  gen- 
erally speaking,  any  legal  disability,  such  as 
infancy  or  coverture,  will  excuse  delay  in 
suing  for  the  enforcement  of  a  purely  equi- 


table right,  the  plaintiffs  in  this  case  in  no 
wise  rely  upon  the  coverture  of  Abbie  Low- 
ther.  Whether  her  coverture,  If  properly 
pleaded  would  have  any  bearing  upon  this 
case,  we  need  not  decide.  In  the  case  of 
Carter  v.  Price,  supra,  the  plaintiffs  rely 
upon  the  following  language  of  Judge  Ritz: 

"As  to  whether  or  not  a  claim  asserted  wiD 
be  barred  by  laches  depends  upon  the  circum- 
stances in  each  particular  case.  Lapse  of  time 
does  not  of  itself  ordinarily  bar  such  a  daim. 
It  must  be  accompanied  by  some  disadvantage 
to  the  opposite  party.* 
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They  allege  that  there  has  been  no  loss  of 
evidence,  no  expenditure  of  money,  by  way 
of  improvements,  that  there  is  nothing  in  the 
bill  to  show  any  increase  in  the  value  of  the 
property,  and  that  the  chief  actor  In  all  the 
detailed  transactions  is  still  alive  and  a 
party  to  the  suit,  and  that  hence  plaintiffs 
are  clearly  within  the  language  of  the  opin-. 
ion  above  quoted;  but  they  overlook  the 
further  language  of  that  opinion,  which  says: 

"If  it  appears  that  it  is  doubtful  whether  the 
adverse  party  can  command  the  evidence  neces- 
sary to  a  fair 'presentation  of  the  case  because 
of  the  death  of  the  witnesses  to  the  transac- 
tion, or  those  who  might  have  knowledge  of  it. 
this  circumstance,  connected  with  long  lapse 
of  time,  will  frequently.  Unaccompanied  by 
anything  else,  bar  the  right  to  recover,  and  this 
is  true,  even  though  the  period  prescribed  by 
the  statute  of  limitations  has  not  run,  *  •  * 
or,. if  the  rights  of  third  parties  have  inter- 
vened, courts  will  be  slow  to  upturn  the  same 
at  the  suit  of  one  who  has  lain  by  with  fall 
knowledge,  or  the  means  of  knowledge,  for  a 
long  time  and  allowed  others  to  deal  with  the 
property  as  though  such  claimants  had  no  in- 
terest therein." 

W.  T.  Wiant,  who  purchased  all  of  the  coal 
and  mining  rights  under  the  80%  acres  near- 
ly 19  years  before  the  institution  of  this  suit, 
is  dead.  Although  it  is  alleged  in  the  bill 
that  Wiant  had  notice  at  the  time  of  his  pur- 
chase of  the  rights  of  Abbie  Lowther  in  the 
minerals  under  the  42  acres,  yet  his  testi- 
mony, which  might  wholly  repel  that  state- 
ment, is  lost  by  death.  While  it  is  alleged 
that  his  grantor,  L.  C.  Lowther,  the  chief  ac- 
tor, is  alive  and  fully  able  to  respond  in 
damages  upon  his  warraxfty  to  the  estate  of 
W.  T.  Wiant,  deceased,  yet  that  does  not  fur- 
nish a  sufficient  answer.  It  cannot  be  true, 
as  alleged  in  plaintiffs'  brief,  that  the  Wiant 
heirs  are  in  no  worse  i)osition  to  establish 
their  rights  than  they  would  have  been  had 
this  suit  been  brought  immediately  after  the 
recordation  of  the  deed  to  Wiant.  This  prop- 
erty may  be  worth  much  more  than  the  dam- 
ages recoverable  under  the  warranty. 

Plaintiffs  rely  upon  the  alleged  fraudulent 
conduct  of  defendant  L.  C.  Lowther  toward 
their  gn*aDtor,  Abbie  Allen,  formerly  Abble 
Lowther,  yet  they  do  not  state  when  these 
alleged  frauds  were  discovered  nor  give  any 
excuse  whatsoever  for  her  failure  to  attack 
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the  alleged  unfaithful  conduct  of  her  alleged 
trustee.  We  do  not  know  when  she  first  be- 
came aware  of  these  alleged  frauds,  whether 
the  same  day  the  deeds  were  made  or  the 
same  year,  or  whether  thid  knowledge  came 
to  her  at  the  time  she  made  the  conveyance 
of  her  alleged  interests  to  Lynch  and  De  Pue 
in  1918;  neither  is  it  averred  that  she  was 
ignorant  of  the  conveyance  to  Wiant,  an  act 
on  the  part  of  L.  C.  Lowther  which  in  itself, 
if  he  were  her  trustee,  as  alleged  in  the  bill, 
was  a  breach  of  trust  This  court  has  said 
in  the  case  of  Milling  Co.  v.  Read,  76  W.  Va. 
557,  85  S.  E.  726 : 

"Delay,  when  there  is  a  reasonable  excuse 
therefor,  is  not  laches,  but  unexplained  delay 
is,  and  it  may  be  taken  advantage  of  on  de- 


fy 


murrer. 

We  repeat  that  no  excuse  whatsoever  for 
this  long  delay  is  shown  in  the  bill. 

While  mere  lapse  of  time  does  not  ordi- 
narily bar  a  claim  to  a  resulting  trust,  yet 
we  know  that  a  long  lapse  of  time  may,  and 
often  does,  place  parties  at  a  great  disad- 
vantage, even  when  all  the  chief  actors  may 
he  living.  Transactions  out  of  which  it  is 
claimed  the  trust  arose  may  be  miscon- 
H trued;  false  construction  may  be  placed  up- 
on statements  then  made  or  upon  the  conduct 
of  the  parties;  memory  fades  and  recollec- 
tion becomes  faulty.  Equity  does  not  look 
with  favor  upon  stale  demands,  where  no  ex- 
cuse is  shown  for  delay  in  asserting  one's 
rights,  even  though  all  the  original  parties 
to  the  transaction  may  be  alive;  and  where 
death  has  removed  one  of  the  chief  witnesses 
and  actors  in  an 'important  transaction,  such 
as  the  conveyance  of  the  coal  and  mining 
rights  by  L.  C.  Lowther  to  W.  T.  Wiant,  and 
plaintiffs  wait  for  nearly  20  years  before  call- 
ing that  transaction  In  question,  without  ex- 
cuse for  such  delay,  equity  should  not  lend 
them  aid.  The  rights  of  persons,  not  parties 
to  the  original  transaction  under  which  it 
is  claimed  the  trust  arose,  are  involved.  Un- 
der such  circumstances,  such  unexplained 
delay  bars  relief. 

The  court's  decree  was  clearly  right,  and 
it  is  affirmed. 


(90  W.  Va.  404) 
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(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  28,  1922.) 

(SyllahuM  by  the  Court) 

I.  Divorce  ^==9303(2)— Decree  awarding  child's 
custody  should  be  modifled  when  changed 
conditions  require  It  for  the  child's  welfare. 
A  decree  entered  in  a  divorce  suit  awarding 


mother  should  be  modified,  so  far  as  such  cus- 
tody is  concerned,  when  it  is  shown  that  the 
condition  of  the  parties  and  the  circumstances 
surrounding  them  have  tio  changed  since  the 
entry  of  the  decree  that  the  child's  welfare 
requires  that  the  father  shall  have  his  custody. 

2.  Divorce  <$=s>303(2)— Held  that  decree  should 
be  modified  changing  child's  custody  from 
the  mother  to  father. 

Where,  upon  an  application  to  modify  a  de- 
cree awarding  the  custody  of  a  child  to  its 
mother,  it  appears  that  during  the  time  the 
mother  had  the  custody  and  control  of  the 
child  he  was  more  or  less  neglected,  and  finally 
entirely  abandoned  by  the  mother,  and  taken 
under  the  care  and  protection  of  the  father 
more  than  three  years  before  the  making  of 
such  application,  where  proper  care  and  atten- 
tion have  been  given  to  his  moral  and  intellec- 
tual training  and  development,  and  it  satisfac- 
torily appears  that  he  will  continue  to  receive 
such  care  and  attention  if  permitted  to  remain 
with  the  father,  and  it  is  doubtful  whether  such 
will  be  the  case  if  he  is  given  to  the  custody 
of  his  mother,  the  court  should  so  modify  the 
former  decree  awarding  the  custody  to  the 
mother  as  to  give  the  custody  and  care  of  the 
child  to  the  father,  upon  the  ground  that  his 
welfare  demands  such  action. 

(Additional  Syllahus  by  Editorial  Btaf,) 

3.  Appeal  and  error  ^3>523(l)-^Depositlofl8 
on  applioatlon  to  modify  a  chancery  decree 
become  a  part  of  the  record  without  formal 
bill  of  exceptions. 

The  application  to  modify  a  divorce  decree 
as  to  custody  of  a  minor  child  is  a  chancery 
proceeding,  and  depositions  taken  and  duly  filed 
become  a  part  of  the  record  without  any  formal 
bill  of  exceptions,  and  the  court's  order  con- 
solidating such  matter  and  the  application  for 
habeas  corpus  for  possession  of  the  child,  and 
ordering  them  to  be  heard  together,  necessarily 
made  these  depositions  a  part  of  the  record  in 
the  consolidated  cases,  so  that  they  could  be 
considered  upon  appeal. 

Error  to  Circuit  CJourt,  Kanawha  County. 

Petition,  after  grant  of  a  divorce,  by  Mar- 
tha Katherine  Hodges  against  Annis  Boggs 
for  the  custody  of  the  parties'  infant  son, 
and  petition  in  habeas  corpus  by  said  Hodges 
to  procure  possession  of  such  son,  Carl  B*ranz 
Boggs,  which  resulted  favorably  to  ^fartha 
Katherine  Hodges,  and  the  defendant,  Annis 
Boggs,  brings  error.  Heard  with  a  petition 
in  this  court  by  said  Carl  Franz  Boggs,  by 
next  friend,  for  a  writ  of  habeas  corpus  to 
inquire  as  to  his  further  custody.  Decree 
modifled,  present  custody  of  child  awarded 
to  defendant,  and  son's  petition  dismissed 
without  prejudice. 

W.  W.  Wertz  and  M.  F.  Matheny,  both  of 
Charleston,  for  plaintiff  in  error. 

Banihart,  Horan  &  Pettigrew,  of  Charles- 
ton, for  defendant  in  error. 

RITZ,  J.    The  only  question  involved  in 


the  custody  of  a  child  of  the  marriage  to  the  J  these  proceedings  is  who  Is  the  proper  person 
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to  have  the  cnstody  of  Carl  Franz  Boggs, 
the  infant  son  of  the  parties  to  the  cause 
first  above  named,  and  the  relator  in  the  sec- 
ond, for  which  reason  both  causes  are  con- 
sidered together. 

It  appears  that  some  time  prior  to  the  25th 
of  November,  1908,  Katherine  Boggs  and 
Annis  BoggSf  were  married,  and  that  on  that 
day,  in  a  suit  brought  by  the  wife  against 
the  husband,  an  absolute  divorce  was  grant- 
ed. At  that  time  there  were  two  living  chil- 
dren of  the  marriage.  In  the  decree  of  di- 
vorce no  mention  is  made  of  the  older  of 
the  children,  but  the  custody  of  the  younger 
child  who  was  then  less  than  a  year  old,  was 
given  to  the  mother  by  the  court's  decree. 
It  appears  that  there  was  no  defense  made 
to  that  suit  in  any  particular.  After  the 
granting  of  the  deer<»e  of  divorce  above  re- 
ferred to  the  respective  parties  again  mar- 
ried, and  are  now  living  with  their  respec- 
tive spouses,  the  defendant,  Annis  Boggs,  in 
the  city  of  Charleston,  and  the  plaintiff,  who 
is  now  Martha  Katherine  Hodges,  in  the 
state  of  Ohio.  For  some  time  after  the  di- 
vorce was  granted  the  plaintiff  made  her  liv- 
ing by  working  in  the  city  of  Charleston, 
and  kept  her  infant  son,  whose  custody  is 
now  involved  here,  with  her  mother,  who 
also  resided  in  said  city.  Upon  her  mar- 
riage she  removAd  with  the  child  to  the 
home  of  her  husband  in  Detroit,  Mich.,  and 
subsequently  resided  at  points  in  Ohio  and 
Indiana.  The  marriage  of  the  plaintiff  to 
her  present  husband,  Hodges,  was  in  the 
year  1914,  and  the  child,  who  was  then  quite 
young,  lived  with  his  mother  and  stepfather 
until  a  little  more  than  three  years  before 
the  institution  of  these  proceedings.  It  ap- 
pears that  at  that  time  the  mother  sent  the 
child  to  her  mother  in  the  city  of  Charleston 
to  be  cared  for.  He  was  then  less  than  10 
years  of  age,  but  reached  Charleston  in 
safety,  and  stayed  at  the  home  occupied  by 
his  grandmother  for  a  short  time.  It  ap- 
pears that  at  this  time  the  grandmother  was 
addicted  to  the  use  of  habit-forming  drugs 
to  such  an  extent  that  very  shortly  after  the 
boy*s  return  she  was  committed  to  an  insti- 
tution for  the  treatment  of  such  habits,  and 
the  child  was  left  with  practically  no  one 
to  take  care  of  him.  The  father,  who  lived 
in  the  city  of  Charleston  with  his  wife,  and 
with  his  other  son,  the  older  brother  of  the 
boy  involved  here,  was  informed  of  the  con- 
dition of  this  boy,  and  the  circumstanct^s  un- 
der which  he  was  living.  He  found  him  up- 
on the  streets  of  the  city,  uncared  for,  and 
in  a  dirty,  filthy  condition,  took  him  home, 
and  has  had  him  there  ever  since.  That 
was  three  years  before  the  institution  of  any 
proceedings  by  the  mother  for  his  recovery. 
During  that  time  the  father  and  stepmother 
took  good  care  of  the  boy,  and  sent  him  to 
school,  where  he  made  some  progress,  not- 
withstanding he  was  two  years  behind  the 


classes  he  should  have  been  in  at  the  time 
the  father  took  charge  of  him  because  of  his 
irregular  attendance  at  school  prior  there- 
to, or  his  failure  to  attend  at  all. 

In  the  fall  of  1921,  after  the  boy  had  pass- 
ed the  age  of  13  years,  the  mother  came  to 
the  city  of  Charleston  and  demanded  that 
the  custody  of  the  boy  be  given  to  her.  This 
request  was  declined  by  the  father.  The- 
mother  then  filed  a  petition  averring  that 
the  custody  of  the  child  had  been  given  to 
her  in  the  divorce  suit,  that  the  decree  there- 
in had  never  been  changed,  and  that  the  fa- 
ther improperly  and  unlawfully  detained  the 
child  from  her,  upon  which  petition  a  writ 
of  habeas  corpus  was  issued.  She  also  filed 
an  information  in  the  nature  of  a  petitioa 
in  the  divorce  suit  setting  up  the  material 
facts  in  regard  to  the  custody  of  the  child, 
and  praying  that  a  rule  for  contempt  be  is- 
sued against  the  father  for  his  violation  of 
the  decree  in  the  divorce  case.  This  rule 
was  issued.  The  father  filed  a  return  to 
the  writ  of  habeas  corpus  showing  the  facts 
as  above  indicated,  and  also  filed  a  return 
to  the  rule  for  contempt,  which  return  was 
also  made  a  petition  in  that  cause,  praying 
that  the  decree  granting  the  custody  of  &e 
child  to  the  mother  be  modified,  and  that 
his  custody  be  given  to  his  father.  Upon 
the  filing  otf  these  pleadings  the  circuit  court 
entered  an  order  combining  the  hearing  on 
the  writ  of  habeas  corpus  and  the  hearing  on 
the  rule  for  contempt  and  the  petition  for 
modification  of  the  divorce  decree,  and  di- 
recting that  the  proof  be  taken  in  support  of 
the  respective  contentions  of  the  parties  by 
depositions,  and,  when  taken,  that  the  same 
be  read  on  the  Joint  hearing  of  all  the  mat- 
ters then  pending.  Each  of  the  parties  took 
testimony  by  way  of  depositions,  and  filed 
the  same  as  directed  by  the  court's  order. 
When  the  matter  came  on  for  hearing  the 
circuit  court  entered  an  order  adjudging  the 
mother  to  be  the  proper  custodian  of  the 
child,  and  directing  that  he  be  forthwith 
turned  over  to  her.  A  request  that  this  or- 
der be  suspended  to  permit  the  defendant  to 
seek  a  review  of  the  same  by  this  court  by 
appellate  process  was  refused  by  the  circuit 
court,  and  the  child  directed  to  be  dellyered 
immediately  into  the  custody  of  the  mother, 
but  she  was  required  to  give  bond  in  the 
penalty  of  $2,500  in  case  she  departed  with- 
out the  Jurisdiction  of  the  court,  conditioned 
to  return  the  child  into  the  Jurisdiction  of 
the  court  should  the  order  awarding  her  his 
custody  be  reversed  on  appeal.  Upon  the  en- 
try of  this  order  the  boy  filed  a  petition  by 
his  next  friend  in  this  court,  asking  for  a 
writ  of  habeas  corpus,  in  which  he  alleged 
that  his  mother  was  taking  him  away  from 
his  father  against  his  consent,  and  prayed 
that  a  writ  of  habeas  corpus  be  issued  by 
this  court,  and  that  her  right  to  take  him 
without  the  state  of  West  Virginia,  and  out 
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of  his  father's  custody,  might  be  inquired 
into.  Upon  this  petition  a  writ  was  issued 
by  this  court  and  executed  upon  the  mother 
i»efore  she  left  the  jurisdiction,  and  the  boy 
Is  still  held  in  custody  of  this  writ.  Sub- 
sequently an  application  was  made  to  this 
court  by  the  father  for  a  review  of  the  action 
of  the  circuit  court  in  awarding  the  custody 
of  the  child  to  the  mother,  and  the  questions 
arising  in  that  case,  as  well  as  those  aris- 
ing in  the  habeas  corpus  proceedings  orig- 
inally brought  in  this  court,  are  now  sub- 
mitted to  us  for  decision. 

[3]  The  plaintiff  insists  that,  in  consider- 
ing the  order  of  the  circuit  court,  we  can- 
not read  the  depositions  taken  and  consid- 
ered by  the  court  below,  for  the  reason  that 
they  are  not  made  part  of  the  record  by  any 
proper  bill  of  exceptions."  It  is  true,  no  for- 
mal bill  of  exceptions  was  taken  making 
these  depositions  a  part  of  the  record;  but 
was  there  any  necessity  therefor?  The  pro- 
ceedings pending  in  the  circuit  court  con- 
sisted of  a  motion  to  modify  the  decree  en- 
tered in  the  divorce  suit  awarding  the  cus- 
tody of  the  child  to  the  mother,  as  well  as 
the  suit  in  habeas  corpus  by  the  mother 
against  the  father  to  recover  the  custody  of 
the  child,  and,  as  before  stated,  by  an  order 
of  the  court  the  proceedings  were  consolidat- 
ed and  ordered  to  be  heard  as  one.  After 
they  were  so  consolidated  the  depositions 
were  taken,  and  the'  questions  arising  sub- 
mitted to  the  court  for  its  determination. 
Of  course,  the  application  to  modify  the  de- 
cree in  the  divorce  suit  was  a  proceeding  in 
chancery,  and  the  depositions,  having  been 
taken  and  duly  filed,  became  a  part  of  the 
record  in  that  case  without  any  formal  bill 
of  exceptions,  and  the  order  of  the  court 
consolidating  the  two  matters  and  ordering 
them  to  be  heard  together  necessarily  made 
these  depositions  a  part  of  the  record  in  the 
consolidated  case.  Further  than  this,  the 
order  of  the  court  shows  that  he  heard  the 
case  upon  the  depositions  thus  taken  and 
filed,  and,  even  though  the  depositions  were 
not  properly  part  of  the  record  in  the  chan- 
cery cause,  still  this  reference  to  them  in 
the  order  of  the  court,  and  their  proper 
filing  upon  the  hearing,  would  likely  be  suf- 
ficient to  make  them  a  part  of  the  record  in 
the  proceeding  at  law.  However  this  may 
be,  they  were  certainly  properly  part  of 
the  record  upon  the  proceeding  to  modify 
the  decree  entered  in  the  divorce  case. 

[1]  It  remains  for  us  to  determine  wheth- 
er the  action  of  the  circuit  court  in  refusing 
to  modify  the  decree  awarding  the  custody 
of  the  child  to  the  mother,  and  entering  an 
order  reaffirming  her  right  to  his  custody  is 
justified  by  the  proof.  Of  course  the  law 
controlling  the  rights  of  the  parties  so  far 
as  the  custody  of  their  children  is  concerned 
is  very  well  established  in  this  jurisdiction, 
ne  controlling  infiuence  is  the  welfare  of 
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the  child.  It  may  be  said  that  the  proper 
rearing  of  children  makes  necessary  the 
guiding  influence  of  both  parents,  but,  when 
a  situation  arises  which  makes  it  Impossible 
for  this  condition  to  exist,  the  court,  in  de- 
termining which  of  the  parents  shall  bave 
the  care,  custody,  control,  and  education  of 
the  child,  must  be  guided  and  influenced 
largely  by  the  suitability  of  the  parties  from 
the  standpoint  of  moral,  financial,  and  phys- 
ical fitness  to  make  of  the  child  a  useful 
member  of  society,  and  give  the  custody  to 
that  one  who  will  best  meet  the  requirements 
of  the  child. 

[2]  Tlie  evidence  in  this  case  shows  that, 
while  the  mother  had  the  custody  of  this 
child  prior  to  her  second  marriage,  he  was 
cared  for  at  the  home  of  his  grandmother. 
Considerable  evidence  is  introduced  to  show 
chat  little,  if  any,  superintendence  was  giv- 
en him  after  he  grew  to  an  age  when  he 
should  have  been  attending  school  regularly, 
but  that  he  was  allowed  to  attend  school 
when  he  pleased,  and  to  spend  his  time  up- 
on the  streets  of  the  city  when  to  do  so  was 
more  in  consonance  with  his  desires.  The 
boy  testifies  that,  when  he  was  taken  by  his 
mother  to  her  home  in  Ohio  and  Indiana, 
after  her  remarriage,  he  was  sent  to  school 
Irregularly,  and  was  compelled  to  sell  pa- 
pers in  the  mornings  and  evenings,  the  earn- 
ings ttom  which  were  taken  from  him  by  his 
stepfather  and  used  by  him.  The  most  sig- 
nificant thing,  however,  is  that  more  than 
three  years  before  any  proceedings  were 
brought  by  the  mother  to  recover  possession 
of  the  child  she  sent  him  back  to  Charleston 
unattended,  he  being  then  about  10  years  of 
age,  and  placed  him  with  h^  mother,  who 
was  at  that  time,  as  is  clearly  shown  by  the 
evidence,  entirely  unfit  to  have  his  care 
and  custody.  It  appears  that  after  so  send- 
ing him  back  she  paid  no  further  attention 
to  him  for  more  than  three  years.  When  he 
first  came  to  his  grandmother's  house,  as 
shown  by  his  stepgrandfather,  he  was  given 
little,  if  any,  attention  by  any  one.  He  was 
furnished  some  clothes  by  his  stepgrandfa- 
ther, but  was  allowed  to  run  at  large  and  do 
as  he  pleased,  with  the  result  that,  when  his 
father  shortly  after  discovered  him,  he  was 
in  a  condition  of  filth  and  rags,  as  well  as 
in  a  state  of  more  or  less  moral  depravity. 
The  mother  accounts  for  her  failure  to  pay 
any  attention  to  the  boy  during  these  three 
years  upon  the  theory  that  she  was  sick  and 
in  the  hospital  during  part  of  the  time.  It 
may  be,  if  her  statements  are  entitled  to 
full  credit  in  this  regard,  that  she  is  not  sub- 
ject to  any  adverse  criticism  on  account  of 
her  neglect  of  the  child,  but,  so  far  as  his 
interests  are  concerned,  the  effect  was  just 
as  bad  as  though  it  had  resulted  from  the 
most  wanton  negligence  and  disregard  of 
her  duty,  and  we  must  bear  in  mind  that  It 
is  the  child*8  Interest  with  which  we  are 
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most  concerned.  Dnring  the  three  years 
that  the  father  has  had  the  child  it  is  clearly 
shown  that  he  has  been  well  cared  for,  has 
been  weaned  from  the  vicious  habits  he  had 
theretofore  acquired,  regularly  attends 
school,  and  has  kept  up  with  the  classes  in 
which  he  was  placed,  although  he  is  some^ 
what  behind  where  a  boy  of  his  age  would 
ordinarily  be  because  of  neglect  of  his  ed- 
ucational interests  or  requirements  prior  to 
the  time  his  father  took  charge  of  him.  He 
is  now  with  his  elder  brother,  and  it  suffi- 
ciently appears  that  the  stepmother  is  very 
fond  of  the  two  children,  and  is  not  only  anx- 
ious that  her  husband  contribute  in  a  ma- 
terial way  to  their  upbringing,  but  is  like- 
wise willing  and  anxious  to  contribute  her 
personal  eflforts  to  ^hat  end.  The  mother,  on 
the  other  hand,  insists  that  she  Is  also  now 
well  able  to  take  care  of  the  child ;  that  she 
and  her  husband  own  a  home  of  considerable 
value;  but,  when  confronted  with  the  fact 
that  the  clerk  of  the  court  of  the  county  in 
whi^h  she  stated  their  home  was  located  had 
certified  that  they  owned  no  property  in  that 
county,  she  declined,  upon  advice  of  her 
counsel,  to  answer  any  questions  upon  cross- 
examination  In  regard  to  the  location  of  the 
property,  or  in  whose  name  the  title  was 
held.  This  lack  of  frankness  does  not  make 
a  strong  appeal  to  the  court.  The  past  con- 
duct of  the  parties  satisfies  us  of  two  things: 
First,  that  the  boy's  future,  if  allowed  to  re- 
mJEiin  with  his  father,  is  reasonably  secure — 
as  assured  as  the  future  of  most  children 
whose  parents  are  in  moderate  circum- 
stances; and,  second,  if  we  judge  the  future 
by  the  past — and  this  is  the  only  criterion 
by  which  we  can  Judge  It — to  turn  the  boy 
over  to  his  mother  at  this  time  would  make 
his  future  education  and  development  a  mat- 
ter of  serious  doubt.  There  is  some  at- 
tempt made  to  show  that  the  father  of  the 
boy  Is  morally  unfit  to  have  the  custody  of 
the  child,  but  a  careful  perusal  of  the  evi- 
dence shows  that  this  was  an  utter  failure. 
At  this  time,  and  for  many  years  past,  it 
clearly  appears  that  the  father  is  a  man  in 
at  least  moderate  circumstances,  who  has  a 
high  regard  for  his  moral,  social,  and  flnau' 
cial  obligations,  and  that  his  wife,  the  boy's 
stepmother,  is  likewise  well  fitted,  both  tem- 
peramentally and  physically,  for  the  proper 
reariug  of  this  child. 

Upon  the  whole  case  we  are  of  the  opinion 
that  the  lower  court  erred  in  refusing  to 
modify  the  decree  granting  the  custody  of 
the  child  to  the  mother,  and  we  will  enter 
a  decree  here  modifying  that  decree  so  as  to 
give  the  custody,  care,  and  control  of  this 
child  to  tlie  father  until  further  ordered, 
and,  so  far  as  the  habeas  corpus  case 
brought  in  the  circuit  court  is  concerned, 
that  will  be  dismissed.  The  writ  of  habeas 
corpus  sued  out  in  this  court  upon  the  rela- 


tion of  the  boy  himself  will  be  likewise  dis- 
missed without  prejudice,  inasmuch  as  the 
decision  of  the  case  brought  here  by  appel- 
late process  leaves  no  practical  question  to 
be  determined  therein. 
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PETTY  V.  WARREN  •!  al.     (No.  4385.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  28,  1922.) 

f8yll<ihu9  by  the  Court.) 

1.  Reformation  of  instruments  ^=»9— Eqalty 
may  reform  a  contract  for  mutual  mistake^ 
but  not  one  fully  executed  in  tho  maanor  In 
which  it  Is  sought  to  be  reformed. 

While  a  court  of  equity  has  jurisdiction  to 
reform  a  contract  because  of  mutual  mistake, 
there  must  be  some  practical  reason  for  such 
reformation.  If  it  appear  that  the  contract 
which  it  is  sought  to  have  reformed  has  been 
fully  executed  by  the  parties  in  accordance 
with  the  coDtention  of  him  who  seeks  reforma- 
tion, a  court  of  equity  will  not  take  jurisdiction 
to  have  the  writing  corrected  so  as  to  show 
the  real  agreement,  as  the  same  has  been  fully 
executed  by  the  parties. 

2.  Contracts  ^s»l86(l)— One  not  a  party  nor 
In  privity  cannot  maintain  law  action  there- 
on, onless  contract  was  for  his  solo  be«eflt. 

One  not  a  pafty  to  a  contract  nor  in 
privity  with  either  of  the  parties  thereto  may 
not  maintain  a  suit  at  law  thereon,  unless  tlie 
promise  or  undertaking  relied  tipon  is  made  for 
his  sole  benefit. 

3.  Contracts  ^=»  1 87 (4)— Buyer's  promise  to 
pay  seller's  debt  to  third  party  Is  not  for 
third  party's  sole  benefit. 

A  promise  made  by  a  purchaser  of  personal 
property  to  pay  a  debt  which  the  seller  owes 
for  such  property  to  a  third  party  is  not  for 
the  sole  benefit  of  such  third  party. 

4.  Contracts  ^=»  1 87  (3)— Creditor  may  recover 
from  one  agreeing  to  become  primarily  liable 
for  another's  debt. 

Where  one  agrees  with  another  to  become 
primarily  liable  for  a  debt  due  from  that  other 
to  a  third  person  so  that  as  between  the  par- 
ties to  the  agreement  the  first  becomes  the 
principal  and  the  second  the  surety,  the  cred- 
itor may  in  equity,  upon  the  doctrine  of  subro- 
gation, maintain  a  suit  to  recover  the  amount 
of  such  debt  from  the  person  so  assuming  to 
pay  the  same. 

Appeal  from  Circuit  Court,  Logan  County. 

Suit  by  R.  B.  Petty  against  C.  B.  Warren 
and  others.  From  a  decree  sustaining  a  de- 
murrer to  and  dismissing  the  bill,  plaintiff 
appeals.  Decree  reversed,  demurrer  over- 
ruled, and  cause  remanded  for  further  pro- 
ceedings. 

E.  L.  Hogsett  and  Livezey  &  McNeer,  both 
of  Huntington,  for  appellant. 

Lilly  &  Shrewsbury,  of  Logan,  for  appel- 
lees. 


^=:»For  other  cases  see  same  topic  and  K&Y-NUMBER  In  all  Key-Numbered  Dlsests  and  Indexes 
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RITZ,  J.  Plajntifl  by  this  appeal  seeks 
reversal  of  a  decree  of  the  clrcait  court  of 
Ix>gaii  county  sustaining  a  demurrer  to  and 
<lismissing  his  bill. 

It  is  alleged  in  the  bill  that  on  the  16th 
of  June,  1917,  the  plaintiff,  together  with 
three  associates,  purchased  all  of  the  stock 
of  the  E.  R.  Johnson  Coal  Mining  Company 
for  the  sum  of  $165,000,  of  which  $20,000 
was  paid  in  cash,  and  the  balance  to  be  paid 
in  certain  Installments  mentioned  in  the 
contract ;  that  under  said  contract  the  plain- 
tiff was  the  owner  of  one^f  ourth  of  the  stock 
of  said  company,  and  that  on  the  27th  of 
July,  1917,  by  written  contract,  he- assigned 
and  transferred  his  one-fourth  interest  to 
the  defendant  C.  B.  Warren.  He  alleges 
that  Warren  in  making  this  arrangement 
was  acting  for  himself  and  the  defendant 
Victor  Curry;  that  the  agreement  between 
him  and  Warren  was  that  Warren  should 
assume  and  pay  all  of  the  obligations  of  the 
plaintiff  under  the  terms  of  his  contract  of 
purchase,  and  in  addition  thereto  should  pay 
him  the  sum  of  $10,000,  $5,000  of  which 
was  paid  in  cash,  and  the  balance  to  be 
paid  in  two  equal  installments  of  $2,500 
each  in  6  and  12  months  from  date;  and  in 
addition  pay  a  certain  note  of  the  plaintiff's 
due  at  the  First  National  Bank  of  Logan, 
W.  Va.,  for  the  sum  of  $5,000  which  repre- 
sented the  $5,000  which  the  plaintiff  had 
procured  to  pay  his  one-fourth  of  the  cash 
payment  but  that  in  drawing  the  contract 
there  was  inadvertently  omitted  therefrom 
the  requirement  that  Warren  was  to  pay  off 
this  $5,000  note  at  the  bank;  that  Warren 
subsequently  transferred  one-half  of  the 
interest  thus  acquired  by  him  from  the  plain- 
tiff to  the  defendant  Victor  Curry  by  a 
contract  in  writing  by  the  terms  of  which 
the  said  defendant  Victor  Curry  assumed 
one-half  of  the  obligations  which  the  said 
defendant  Warren .  had  undertaken  in  his 
contract  with  the  plaintiff,  and  in  which  it 
was  particularly  mentioned  that  the  said 
Victor  Curry  was  to  pay  one-half  of  the 
$5,000  note  due  at  the  bank  as  aforesaid; 
that  shortly  thereafter  the  defendant  War- 
ren sold  his  other  half  interest  in  the  one- 
fourth  of  the  stock  purchased  from  the  plain- 
tiff to  the  defendants  J.  L.  Curry  and  George 
Steele,  they  assuming  in  the  contract  in 
writing  by  which  the  Interest  was  trans- 
ferred to  them  to  pay  the  other  one-half  of 
the  obligations  that  Warren  was  under  by 
virtue  of  his  contract  with  this  plaintiff,  and 
specifically  mentioning  the  obligation  to  pay 
the  $5,000  note  above  referred  to.  The  bill 
further  alleges  that  since  the  said  transfer 
by  the  said  Warren  to  Victor  Curry  of  one- 
half  of  the  one-fourth  Interest,  and  to  J.  L. 
Curry  and  George  Steele  of  the  other  one- 
half  thereof,  they  have  paid  the  said  $5,000 
noUf,  ard  have  also  paid  the  first  installment 
of  $2,500,  due  in  six  months  from  the  date 
of  the  contract,  but  that  the  second  install- 


ment of  $2,500  still  remains  unpaid,  and 
that  the  defendant  Warren  is  insolvent  The 
plaintiff  prays  that  he  may  have  a  decree 
reforming  the  contract  between  him  and  the 
defendant  Warren  so  as  to  make  it  specifical- 
ly provide  for  the  payment  of  the  $5,000 
note  held  by  the  bank,  and  also  a  decree 
against  Victor  Curry  for  one-half  of  the  $2,- 
500  remaining  unpaid,  and  against  the  de- 
fendants J.  L.  Curry  and  George  Steele  for 
the  other  one-half  thereof.  To  this  bill  the 
defendants  demurred,  and  the  court  sus- 
tained their  demurrer.  The  plaintiff  de- 
clined to  make  any  amendment  to  the  bill, 
and  the  same  was  dismissed. 

[11  The  plaintiff  insists  that  he  is  entitled 
to  maintain  this  suit  for  the  purpose  of  re- 
forming the  contract  made  between  him  and 
Warren,  and  also  for  the  purpose  of  recover- 
ing the  $2,500  remaining  unpaid  to  him  by 
virtue  of  the  terms  of  that  contract,  and  that 
he  is  entitled  to  have  decree  against  the 
other  defendants  for  this  sum  by  reason  of 
their  agreeing  to  pay  it  in  the  contract  by 
which  they  purchased  the  interest  from  War- 
ren, while  the  defendants  contend  that  he 
is  not  entitled  to  have  reformation  of  the 
contract  for  the  reason  that  the  bill  alleges 
that  it  has  already  been  executed  in  ac- 
cordance with  his  contention,  and  to  reform 
it  would  be  doing  a  useless  thing,  and  that 
he  is  not  entitled  to  go  into  a  court  of  equity 
for  a  decree  for  the  balance  due  from  the 
defendants  for  the  reason  that  his  remedy 
at  law  is  adequate. 

While  it  is  true  that  reformation  of  writ- 
ten contracts  is  a  well-recognized  ground  of 
equity  jurisdiction,  still  it  is  also  true  that 
there  must  be  some  practical  question  in- 
volved before  a  court  of  equity  will  take 
jurisdiction.  In  this  case  the  plaintiff  al- 
leges that  the  written  contract  between  him 
and  Warren  did  not  contain  a  provision  re- 
quiring Warren  to  pay  off  the  $5,000  note 
due  by  him  at  the  First  National  Bank  of 
Logan  as  it  was  agreed  that  he  should  do, 
and  plaintiff  also  avers  that,  notwithstand- 
ing this  was  omitted  from  the  contract  be- 
tween him  and  Warren,  it  was  inserted  in 
the  contracts  which  Warren  made  with  the 
parties  to  whom  he  sold  the  interest  procured 
by  him  from  the  plaintiff,  and  that  these 
parties  have  paid  off  and  discharged  the 
$5,000  note.  It  Is  difficult  to  perceive  upon 
these  allegations  what  advantage  it  could 
be  to  the  plaintiff  to  have  a  reformation  of 
the  contract.  It  has  been  fully  executed  in 
accordance  with  his  contention.  There  is  no 
allegation,  that  the  note  is  outstanding  any- 
where, or  that  the  defendants  who  paid  it 
off  are  asserting  it,  or  intending  to  assert  it, 
against  him.  It  may  be  that  if  the  bill  had 
alleged  that  this  note  had  be^n  taken  up 
by  them,  and  that  they  are  holding  it  as  a 
debt  against  him,  or  that  they  are  likely  to 
transfer  it  to  some  one  else  who  might  at- 
tempt to  enforce  it  against  himy  a  court  of 
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equity  would  compel  its  cancellation  and 
surrender  to  him,  but  there  are  no  such  al- 
legations in  the  bill. 

[2,  31  Can  the  Jurisdiction  in  equity  be  sus- 
tained to  collect  the  installment  of  $2,500 
remaining  unpaid  to  the  plaintiff  upon  his 
contract  with  the  defendant  Warren?  In 
the  contracts  which  Warren  made  it  is  pro- 
vide, according  to  the  allegations  of  the 
bill,  that  the  purchasers  shall  pay  each  one- 
half  of  this  $2,500  installment,  and  it  is 
averred  that  they  have  not  done  so.  It  is 
insisted  by  the  defendants  that  the  plaintiff, 
if  he  has  any  right  to  recover  this  sum  at  all, 
could  do  it  in  an  action  at  law;  while  the 
plaintiff  insists  that  because  there  Is  no 
privy  of  contract  between  him  and  the  de- 
fendants who  are  now  primarily  obliged  to 
pay  this  money,  he  may  not  maintain  an  ac- 
tion at  law  to  recover  the  same.  It  is  true 
section  2,  c.  71.  of  the  Code  (sec.  3740)  pro- 
vides, among  other  things,  that  If  a  covenant 
or  promise  be  mnde  for  the  sole  benefit  of  a 
person  with  whom  it  is  not  made,  such  per- 
son may  maintain  an  action  thereon  in  his 
own  name,  and  if  this  promise  to  pay  the 
$2,500  is  for  the  sole  benefit  of  the  plaintiff, 
then  undoubtedly  he  could  maintain  an  ac- 
tion at  law  thereon,  and  there  would  be  no 
occasion  to  resort  to  a  court  of  equity.  The 
case  of  Nutter  v.  Sydenstricker,  11  W.  Va. 
535,  is  relied  upon  by  the  defendants  as  au- 
thority for  the  contention  that  an  action  at 
law  might  be*^  maintained  under  the  circum- 
stances averred  in  this  case.  We  do  not 
think  that  case  is  authority  for  the  prop- 
osition which  it  is  cited  to  support  It  is 
true  that  was  an  action  at  law,  but  the  Ju- 
risdiction was  sustained  largely  upon  the 
fact  that  Nutter  was  surety  for  Syden- 
stricker  in  a  forthcoming  bond,  and  that,  hav- 
ing  been  compelled  to  pay  off  the  amount 
secured  by  the  forthcoming  bond,  he  had  a 
right  to  maintain  his  action  against  Syden- 
stricker  to  recover  the  amount  so  paid  by 
him.  The  case  we  have  here  is  very  much 
like  the  case  of  Johnson  v.  McClung,  26  W. 
Va.  659.  In  that  case  the  agreement  sued 
on  provided  specifically  that  the  parties,  to 
whom  certain  property  was  sold,  assumed  to 
pay  one-half  of  certain  indebtedness  to  EHi- 
vid  Johnson  amounting  to  $700.  An  action 
at  law  was  brought  by  David  Johnson  up- 
on this  writing  to  which  he  was  not  a  party, 
and  the  court  held  that  he  could  not  main- 
tain the  same,  for  the  reason  that  he  was 
not  a  party  to  the  contract,  and  that  there 
was  no  privity  between  him  and  the  de- 
fendant, and  that  the  promise  was  not  for 
his  sole  benefit  so  as  to  bring  it  \9ithin  the 
provisions  of  section  2,  chapter  71,  of  the 
Code  above  referred  to.  A  similar  holding 
was  made  by  this  court  in  the  case  of  King 
V.  Scott,  76  W.  Va.  58,  84  S.  E.  954.  We  are 
of  opinion  that  under  the  holdings  in  these 
cases  the  plaintiff  could  not  maintain  an  ac- 
tion at  law  against  the  defendants  Curry 


and  Steele  upon  the  promise  made  by  them 
to  Warren.  Their  undertaking  was  certain- 
ly as  much  for  the  benefit  of  Warren  bb  it 
was  for  plaintiff's  benefit. 

[4 J  It  only  remains  to  inquire  whether 
equity  has  Jurisdiction  to  furnish  him  any 
relief  against  these  defendants.  The  situa- 
tion of  the  defendants  by  reason  of  their  con- 
tracts, is  that,  while  Warren  was  originally 
primarily  liable  for  this  $2,500,  the  other  de 
f endants  have  assumed  the  primary  liability , 
and  as  between  the  defendants  Warren  U 
simply  surety  for  the  others.  The  debt  i» 
really  owing  by  the  defendants  Curry  and 
Steele.  Will  a  court  of  equity  permit  the 
plaintiff  to  reach  this  obligation  of  the  Cur- 
rys  and  Steele  by  which  they  became  pri- 
marily liable  for  this  debt,  or  by  denying  him 
such  relief  compel  him  to  lose  his  $2,500^ 
because  of  the  insolvency  of  Warren?  It 
seems  to  be  very  well  established  that  where 
one  person  agrees  with  another  to  be  pri- 
marily liable  for  a  debt  owing  by  that  other 
to  a  third  person,  so  that  as  between  the 
parties  to  the  agreement  the  first  is  the  prin- 
cipal and  the  second  becomes  the  surety,  the 
creditor  is  entitled  in  equity  to  be  substituted 
in  his  place  for  the  puri)ose  of  compelling 
the  party  who  thus  becomes  principal  to  pay 
the  debt  In  other  words,  equity  will  reach 
out  and  secure  the  fund  and  apply  it  where 
it  should  ultimately  go.  This  question  was 
elaborately  discussed  in  the  case  of  Keller 
V.  Ashford,  133  U.  S.  610,  10  Sup.  Ct  494. 
33  L.  Ed.  667.  In  that  case  the  grantee 
in  a  deed  assumed  the  payment  of  a  mort- 
gage upon  real  estate  sold  to  him.  The 
mortgage  was  subsequently  foreclosed  against 
the  real  estate,  but  It  did  not  bring  a  suf- 
ficient amount  to  discharge  the  same.  There- 
after the  holder  of  the  mortgage  brought  a 
suit  In  equity  against  the  grantee  to  recover 
the  deficit  upon  the  ground  that  he  had  as- 
sumed to  pay  the  same  in  the  agreement 
made  by  him  with  the  original  debtor,  and 
the  court  sustained  the  right  to  recover  in 
equity.  The  authorities  upon  the  question 
are  reviewed  In  that  case,  and  the  conclu- 
sion seems  to  be  sustained  with  practical 
uniformity.  Similar  holdings  were  made  in 
the  cases  of  Willard  v.  Wood,  135  U.  S.  309, 
10  Sup.  Ct  831,  34  Ia  Ed.  210,  and  Second 
National  Bank  y.  Grand  Lodge,  98  U.  S. 
123,  25  li.  Ed.  75.  Another  case  discussing 
and  applying  the  doctrine  is  that  of  Good- 
year Shoe  Machinery  Co.  v.  Dancel,  decided 
by  the  United  States  Circuit  Court  of  Ap- 
peals, reported  In  119  Fed.  692,  56  C.  C.  A. 
300.  In  that  case  the  assignee  of  a  patent 
agreed  to  pay  to  the  assignor  thereof  the 
sum  of  $5,000  a  year  as  an  annuity.  By 
agreement  the  Goodyear  Company  assumed 
all  the  obligations  of  the  assignee  under 
this  contract,  and  the  court  held  that  the 
assignor  of  the  patent  had  a  right  to  main- 
tain a  suit  in  equity  against  the  Goodyear 
Company  to  recover  the  $5,000  a  year  pro- 
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Tided  to  be  paid  by  his  contract  with  the 
assignee.  We  do  not  think  there  is  much 
doubt  about  this  right 

We  are  therefore  of  opinion  that  the  court 
erred  in  sustaining  the  demurrer  to  the 
plaintiffs  bili,  and  our  order  will  reverse 
tbe  decree  complained  of,  overrule  the  de- 
murrer, and  remand  the  cause  for  further 
proper  proceedings. 


(90  W.  Va.  388) 
BAUGHMAN  V.  HOFFMAN.     (No.  4294.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  28,  1922.) 

(ByllahuM  hv  the  Court.) 

••  Evidence  ^=>4l9(2)«ln  suit  to  enforce  a 
vendor's  lien  reserved  In  a  deed,  either  party 
may  prove  the  true  consideration. 

In  a  suit  to  enforce  a  vendor's  lien  re- 
served in  a  deed  for  land,  either  party  thereto 
may  prove  against  the  other  the  true  and  ac- 
tual consideration  upon  which  the  deed  is 
founded,  though  a  different  consideration  be  ex- 
pressed in  the  deed. 

2.  Evidence  <S=s>4l9(2),  432— In  action  to  en- 
force vendor's  lien,  puarol  evidence  Is  admis- 
-Bible  to  show  consideration  other  than  re- 
cited In  deed»  or  to  show  failuro  of  con- 
sideration. 

In  an  action  to  enforce  a  vendor's  lien  to 
secure  the  payment  of  the  consideration  named 
in  the  deed,  parol  evidence  is  admissible  to 
show  that  the  consideration  paid  or  promised 
is  other  than  that  recited  in  the  deed,  to  ex- 
plain the  statement  of  consideration  if  am- 
biguous and  uncertain,  or  to  show  that  tbe  real 
consideration  for  the  subject-matter  of  the 
deed  has  been  paid;  but  it  is  not  permissible 
to  alter  or  contradict  the  legal  import  of  the 
deed. 

3.  Appeal  and  error  ^=>I009 (3)— Decree  based 
on  conflictfno  evidence  not  disturbed. 

A  decree  based  on  conflicting  evidence,  un- 
less erroneous,  will  not  be  disturbed,  by  the 
appellate  court. 

Appeal  from  Circuit  Ck)urt,  Braxton 
County. 

Suit  by  J.  SS.  Baughman,  administrator  of 
the  estate  of  C.  W.  Bowen,  deceased,  against 
E.  D.  Hoffman.  E^om  a  decree  in  favor  of 
the  defendant,  the  plaintiff  apj^eals.  Decree 
modified  and  afllrmed. 

Hall  Bros.,  of  Sutton,  for  appellant 
Hines  ft  Kelly,  and  Cary  C.  Hlnes,  all  of 
Sutton,  for  appellee. 

LIVELY,  J.  This  suit  is  for  the  purpose 
of  enforcing  a  vendor's  lien  retained  in  a 
deed  to  real  estate.  On  the  6th  day  of  Au- 
gust, 1918,  by  mutual  deeds,  C.  W.  Bowen 
and  E.  D.  Hoffman  exchanged  real  estate 
owned  by  them.     Bowen  conveyed  to  Hoff- 
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man  101.41  acres,  consisting  of  five  small 
adjoining  tracts,  and  lying  on  Little  Buffalo 
creek,  in  Braxton  county,  reciting  in  the 
deed: 

"In  consideration  of  exchange  of  land  this 
day  conveyed  to  the  first  party  (Bpwen)  by 
the  second  party,  and  the  further  consideration 
of  the  sum  of  twenty-six  hundred  ($2,600.00) 
dollars,  four  hundred  ($400.00)  dollars  of 
which  sum  is  in  hand  paid  by  the  assignment  of 
the  R.  E.  Mick  note  by  the  said  second  party 
to  the  party  of  the  first  part,  and  for  the  resi- 
due of  tbe  balance  of  the  deferred  purchase 
money,  aggregating  twenty-two  hundred, 
$2,200.00,  dollars,  party  of  the  second  pert  has 
this  day  executed  to  the  party  of  the  first 
part  his  five  negotiable  promissory  notes,*' 

— four  of  which  were  for  $500  each,  payable 
in  1,  2,  3,  and  4  years,  and  the  other  note 
for  $200,  payable  in  5  years  from  date,  all 
with  interest.  The  deed  from  Hoffman  to 
Bowen  is  "in  consideration  of  exchange  of 
land  this  day  made  by  the  said  first  and  sec- 
ond parties."  In  September,  1919,  Bowen 
was  killed,  and  J.  E.  Baughman,  the  plain- 
tiff, qualified  as  his  administrator,  and,  find- 
ing three  of  the  $500  notes  and  the  $200  note 
described  above  in  his  (decedent's)  possession, 
made  payable  to  him,  one  note  thereof  being 
due,  he  instituted  this  suit  to  enforce  the 
vendor's  lien  against  the  land  on  Little  Buf- 
falo creek. 

Defendant  denied  that  any  of  these  notes 
were  liens  upon  his  land;  asserted  that  the 
consideration  named  in  the  deed  from  Bowen 
to  him  is  not  correctly  stated ;  averred  that 
the  entire  amount  of  the  consideration  was 
the  sum  of  $2,600,  which  includes  the  value 
of  the  land  deeded  to  him,  the  growing  and 
harvested  crops  thereon,  a  team  of  horses 
and  harness,  wagon,  cow,  hog,  and  certain 
farming  Implements  which  were  on  the  land 
when  he  bought  it ;  that  the  lot  of  land  wliich 
he  deeded  to  Bowen,  lying  In  the  town  of 
Gassaway,  on  which  was  a  valuable  dwelling 
house,  was  exchanged  in  part  payment  for 
the  land  and  personal  property  deeded  to  him, 
and  that  he  was  to  have  credit  against  the 
purchase  price  for  $2,000,  the  agreed  value  of 
his  house  and  lot  in  Gassaway;  that  at  the 
time  the  deeds  were  exchanged  he  assigned 
to  Bowen  a  note,  which  was  owing  to  him 
by  R.  E.  Mick,  for  the  sum  of  $400,  which 
was  accepted  by  Bowen  at  face  value  and 
which  was  afterwards  paid  to  him;  that 
there  then  remained  unpaid  only  $200  on  the 
purchase  price  of  the  land,  which  was  rep- 
resented by  the  $200  note.  He  avers  that  at 
the  time  these  deeds  were  made  there  was  a 
vendor*s  lien  against  the  house  and  lot  in 
favor  of  Mrs.  Mae  M.  Woodley  for  about  the 
sum  of  $200,  and  that  it  was  at  first  under- 
stood between  him  and  Bowen  that  he  (Hoff- 
man) would  not  convey  this  house  and  lot  to 
him  until  the  vendor's  lien  thereon  was  paid 
off  and  discharged,  and  that  Bowen  refused 


^=»For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digesti  and  Indexes 
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to  accept  a  conveyance  of  that  property  nntll 
this  lien  was  removed.  He  also  avers  in  his 
answer  that,  after  both  deeds  were  made, 
Bowen  was  to  hold  these  notes,  which  were 
then  executed,  until  the  purcliase  money 
lien  against  his  lot  was  paid  off,  and  it  was 
understood  and  agreed  that,  when  this  lien 
was  discharged,  then  the  notes  amounting 
to  $2,000  (the  four  $500  notes)  should  he  de 
Uvered  to  him;  that  the  scrivener,  one  Van 
Wilson,  who  prepared  the  deed  to  the  land, 
did  not  correctly  state  the  consideration; 
that  the  $2,600  mentioned  therein  as  a  part 
of  the  consideration  was  not  in  addition  to 
the  house  and  lot  which  was  then  to  be 
deeded,  but  that  the  $2,000  for  the  house 
and  lot  was  to  be  accounted  for  as  above  set 
out.  It  is  over  this  statement  of  the  consid- 
eration in  the  deed  that  this  litigation  aris- 
es. The  administrator  contends  that  the 
true  consideration  to  be  paid  by  Hoffman 
for  the  land  was  $2,600  plus  the  house  and 
lot  in  the  town  of  Gassaway.  The  defend- 
ant asserts  that  the  $2,600  should  be  credit- 
ed with  the  value  of  his  house  and  lot,  to 
wit,  $2,000  plus  the  $400  Mick  note,  leaving 
a  balance  of  $200  on  the  purchase-money 
price.  The  defendant  also  claims  in  his  an- 
swer that  some  time  after  the  date  of  the 
deeds  he  resold  to  plaintiff's  intestate  the 
team  of  horses  and  wagon  for  the  sum  of 
$500,  which  overpaid  all  of  the  remaining 
purchase  money  by  $300,  and  that  the  estate 
of  Bowen  owes  him  this  sum,  and  he  asks 
for  affirmative  relief  in  his  answer  to  the 
effect  that  the  deed  may  be  reformed  and 
corrected  so  far  as  the  consideration  there- 
in is  stated;  that  the  notes  outstanding  in 
the  hands  of  the  administrator,  then  amount- 
ing to  $1,700,  be  canceled;  that  the  lien  there- 
for reserved  in  the  deed  be  annulled;  and 
that  he  have  a  recovery  against  the  estate 
for  $300,  which  he  claims  is  owing  to  him. 
It  is  further  stated  in  the  answer  that  at 
the  time  he  resold  the  horses  and  wagon  he 
then  demanded  all  of  the  notes,  having  at 
that  time  paid  off  and  discharged  the  bal- 
ance of  the  purchase  money  owing  by  him 
to  Mrs.  Woodley  on  the  house  and  lot  in 
Gassaway.  The  reason  which  he  asserts 
Bowen  gave  for  not  delivering  to  him  all  of 
the  notes  was  that  at  that  time  he  had  all 
of  the  notes,  except  one  of  $500,  pledged  as 
collateral  security  for  loans  secured  by  him, 
and  could  not  then  deliver  them  to  him. 

Upon  this  statement  of  the  pleadings  the 
parties  went  to  proof  and  numerous  deposi- 
tions were  taken. 

The  material  evidence  adduced  l^  the 
plaintiff  was  to  the  effect  that,  after  the 
death  of  Bowen,  the  defendant  made  in- 
quiries of  various  persons,  whose  deposi- 
tions were  taken,  as  to  what  had  become  of 
the  notes,  and  stated  that  he  had  been  cheat- 
ed in  the  trade,  and  that  Bowen  had  prom- 
ised to  make  a  reduction  of  the  purchase 


price,  or  surrender  to  him  something  in  the 
neighborhood  of  $1,000  worth  of  notes.  By 
this  evidence  it  is  claimed  that  defendant 
had  acknowledged  the  debt  after  the  deatli 
of  Bowen.  George  Weese,  the  first  witness, 
details  a  conversation  that  he  had  with 
Hoffman,  in  front  of  Hoffmanns  house, 
wherein  he  stated  that  he  owed  Bow* 
en  $1,700^  but  that  he  (Bowen)  had  not 
given  any  credit  for  his  house  and  lot  in 
Gassaway,  and  "he  told  me  to  see  Mr.  Bowen 
and  see  if  he  would  not  knock  off  some  of 
the  $1,700."  All  of  the  witnesses  for  both 
plaintiff  and  defendant,  who  knew  the  value 
of  the  respective  properties  exchanged,  state 
that  the  land  was  worth  from  $1,200  to  $1,- 
800,  and  that  the  house  and  lot  in  Gassaway 
were  worth  about  $2,000.  The  assessed  val- 
ue of  the  house  and  lot  was  $750  and  that  of 
the  land  $955.  There  is  no  controversy  abont 
the  sale  of  the  personal  property,  crops,  and 
farming  implements  to  Hoffman  as  a  part 
consideration  of  the  land,  and  the  value 
thereof  is  variously  estimated  by  the  wit- 
nesses. Defendant  denied  the  Import  of  the 
conversations,  which  he  Is  alleged  to  have 
had  with  a  number  of  plaintiff's  witnesses, 
in  which  he  was  claimed  to  have  aclinowl- 
edged  liability  on  these  notes,  and  contended 
that  in  all  of  these  conversations  he  had  stat- 
ed that  these  notes  had  been  paid  and  that 
he  had  not  received  credit  for  the  value  of 
his  house  and  lot.  Other  witnesses  were  in- 
troduced by  defendant,  who  testify  to  hear- 
ing conversations  between  Hoffman  and  Bow- 
en in  which  Hoffman  was  insisting  that  the 
notes  be  delivered  to  him  and  in  which  Bow- 
en acknowledged  that  the  notes  had  been 
paid. 

The  most  significant  and  controlling  evi- 
dence is  given  by  Jack  Turner,  who  was  an 
employee  of  Bowen,  and  N.  Van  Wilson,  the 
attorney  who-  drew  the  deeds.  These  two 
witnesses  are  the  only  ones  who  were  pres- 
ent when  the  contract  of  exchange  of  prop- 
erties was  made.  The  defendant  did  not  and 
could  not  testify  as  to  the  terms  of  the  con- 
tract and  the  negotiations  leading  thereto, 
because  his  mouth  was  closed  by  the  statute. 
Jack  Turner  states,  in  substance,  that  he  was 
present  with  the  contracting  parties  when 
they  went  out  to  the  farm  on  Little  Buffalo 
creek,  and  when  they  made  their  trade,  and 
that,  after  the  farm  and  the  personal  prop- 
erty which  entered  into  the  trade  were  in- 
spected by  them,  Bowen  asked  Hoffman 
$2,800  for  the  farm  and  personal  property; 
that  Hoffman  offered  to  give  as  a  purchase 
price  $2,400,  and  that  they  finally  split  the 
difference  and  agreed  on  a  consideration  of 
$2,600;  that  It  was  agreed  that  the  price  of 
the  house  and  lot  was  to  be  put  in  the  trade 
at  $2,000  as  against  the  purchase  price  for 
the  land  and  personalty. 

Van  Wilson's  testimony  is  to  the  effect 
that  these  two  parties  came  to  him  on  the 
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morning  of  the  day  of  the  deeds  and  stated 
what  their  trade  was  to  be,  but  that  Bowen 
desired  to  make  the  consideration  ^or  the 
farm,  as  stated  in  the  deed,  as  large  as  pos- 
sible, because  before  that  time  he  and  some 
other  members  of  his  family  or  relatives  had 
made  affidavits  to  the  effect  that  the  farm 
was  worth  considerably  more  than  the  price 
for  which  he  was  selling,  in  order  that  his 
brother,  L.  B.  Bowen,  who  was  subject  to 
military  draft,  and  who  was  on  the  farm 
working  It  as  a  farmer  at  that  time,  would 
be  placed  in  a  deferred  classification  and 
thereby  escape  immediate  military  service. 
He  (Van  Wilson)  told  the  parties  at  that 
time  that  It  was  not  good  business  to  incor- 
porate in  the  deed  a  consideration  other  than 
the  true  one,  but  that  Bowen  replied,  with  an 
oath,  that  he  knew  what  he  was  doing,  and 
that  Hoffman  understood  the  whole  matter 
and  they  wanted  it  in  that  way  and  would 
have  no  trouble  over  It.  He  accordingly  stat- 
ed a  fictitious  consideration  in  the  deed.  He 
also  testified  that  the  price  of  the  house  and 
lot  was  to  be  $2,000,  and  was  to  be  credited 
against  these  notes,  and,  when  the  lien 
against  Hoffman's  house  and  lot  was  paid  off 
and  released,  then  Bowen  was  to  deliver  to 
Hoffman  $2,000  worth  of  these  notes,  then 
executed.  The  Bowen  deed  was  prepared 
first,  and  afterwards  they  came  back  to  the 
ofl3ce  and  had  the  Hoffman  deed  prepared. 
Hoffman  states  In  his  answer  that  feowen  did 
not  desire  to  take  a  deed  to  the  house  and 
lot  until  the  vendor's  lien  against  it  was  dis- 
charged, but  afterwards,  on  the  same  day, 
stated  that  he  had  a  chance  to  sell  the  house 
and  lot,  and  would  do  so  and  retain  the  pur- 
chase-mbney  notes  for  the  land  until  the  de- 
fendant could  have  the  purchase-money  note 
due  Mrs.  Woodley  settled  and  the  lien  re- 
leased. It  was  shown  that  the  vendor's  lien 
on  the  lot  was  afterwards  released  and  the 
release  put  to  record. 

It  is  shown  by  Jack  Turner  that,  about  a 
month  after  the  trade  was  made,  Bowen  re- 
purchased the  team  of  horses  and  wagon 
from  Hoffman,  and  he  (Turner),  at  the  direc- 
tion of  Bowen,  went  after  the  team  and  de- 
livered the  same  with  the  wagon  to  Bowen, 
and  that  Bowen  told  him  he  was  to  pay  $500 
therefor.  This  evidence  substantiates  the  al- 
legation of  Hoffman  that  the  $200  note  was 
paid  by  the  sale  and  delivery  of  this  team  of 
horses  and  wagon,  but  it  is  not  shown  wheth- 
er the  $300  balance  was  paid,  and,  as  above 
stated,  the  defendant  did  not  testify  that  this 
$300  was  yet  owing  to  him.  It  will  be  seen 
that  Hoffman  has  paid  for  this  land  $2,000 
as  represented  by  his  house  and  lot,  $400, 
represented  by  the  Mick  note,  and  $500  for 
the  personal  estate  resold  to  Bowen,  making 
$300  more  than  the  purchase  price  agreed  to 
be  paid  for  the  land. 

We  think  the  evidence  preponderates  in 
favor  of  the  defendant,  to  the  effect  that 
these  notes  have  been  paid,  and  consequently 
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they  are  not  liens  upon  the  land.  The 
circuit  court  so  found,  but,  it  not  being  dear 
that  the  claim  of  $300  due  the  defendant  for 
overpayment  had  been  established,  the  circuit 
court  refused  to  allow  that  sum  as  aflSrma- 
tive  relief  asked  for  in  the  cross-bill  answer. 
CJorroborating  the  allegation  of  the  answer  Is 
the  evidence  of  Fisher,  cashier  of  the  bank, 
to  the  effect  that  three  of  the  $500  notes 
were  in  his  possession  at  various  times,  the 
last  time  within  30  days  before  the  death  of 
Bowen,  as  collateral  security  for  a  debt  ow- 
ing by  Bowen  to  the  bank.  It  is  also  proven 
thjJt  the  $200  note  had  been  traded  by  Bow- 
en to  M.  B.  Sears,  with  the  understanding 
that  Bowen  should  have  it  back  at  any  time 
he  desired,  and  that  it  was,  in  pursuance  of 
that  agreement,  repurchased  or  "redeemed" 
by  Bowen. 

[1,2]  The  legal  principle  involved,  the  ap- 
plication of  which  disposes  of  all  the  as- 
signed errors,  is  whether  defendant's  evi- 
dence is  admissible  to  contradict  or  explain 
the  consideration  named  in  his  deed.  It  will 
be  observed  that  his  deed  says  that  the  con- 
sideration is  the  exchange  of  land  and  the 
further  consideration  of  $2,600.  Oan  this 
stated  consideration  be  denied,  explained,  or 
rebutted?  Did  defendant  agree  to  pay  $4,600, 
or  $2,600  less  the  agreed  value  of  his  house 
and  lot  exchanged?  It  Is  not  dear  from  the 
deed  that  the  consideration  is  $2,600  plus  the 
value  of  the  house  and  lot  The  exchange  of 
property  is  one  of  the  items  of  consideration, 
but  it  does  not  follow. that  the  value  of  the 
house  and  lot  as  agreed  upon  should  be  add- 
ed. The  inducement  to  sell  the  farm  at 
$2,600  may  have  been  brought  about  by  the 
advantageous  price  agreed  upon  for  the  house 
and  lot  exchanged.  The  language  used  is 
susceptible  of  different  constructions.  It  is 
susceptible  of  explanation.  Although  former- 
ly a  different  rule  prevailed  in  some  of  the 
states  (New  York,  North  Carolina,  and  Lou- 
isiana), it  is  now  well  settled  that  the  consid- 
eration named  in  a  deed  may  be  explained 
or  rebutted  by  parol  evidence  where  the 
amount  thereof  is  in  controversy.  10  IL  C. 
L.  p.  1043,  8  237,  and  cases  dted  from  prac- 
tically all  of  the  states.  It  has  always  been 
the  well-established  rule  in  Virginia,  2  Minor 
on  Real  Prop.  §  1158;  Harvey  v.  Alexander, 
22  Va.  219,  10  Am.  Dec.  519.  Where  a  ven- 
dor  sues  to  recover  the  purchase  price, 
or  the  vendee  sues  to  recover  it  back,  it 
is  generally  held  that  parol  evidence  is  ad- 
missible to  show  that  the  actual  consid- 
eration paid  or  promised  is  different  from 
that  redted  in  the  deed,  but  it  is  not  admis- 
sible to  alter  or  contradict  the  legal  import 
of  the  deed.  Browne  on  Parol  Ev.  |  92;  4 
Wigmore  on  Ev.  |  2443.  It  may  be  shown 
that  the  price  of  the  land  was  less  than  the 
consideration  expressed  in  the  deed,  as  in 
Bowen  v.  Bell,  20  Johns.  (N.  Y.)  338,  11  Am. 
Dec.  286,  or  that  it  was  more,  as  in  Belden 
y.  Seymour,  8  Conn.  304,  21  Am.  Dec.  661. 
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*The  entire  weight  of  authority  tends  to 
show  that  the  acknowledgment  of  payment  in 
a  deed  is  open  to  unlimited  explanation  in  ev- 
ery direction."  Goodspeed  ▼.  Fuller,  46  Me. 
141,  71  Am.  Dec.  572. 

The  legal  Import  of  the  deed  cannot  be 
questioned.  The  red  ted  consideration  can- 
not be  attacked  for  the  purpose  of  showing: 
that  the  deed  was  not  founded  on  valuable 
consideration,  and  so  defeat  the  deed,  nor  for 
the  purpose  of  raising  a  resulting  trust  in  fa- 
vor of  the  grantor.  Although  it  is  always 
competent  to  contradict  the  recital  in  a  deed 
as  to  the  amount  paid,  in  an  action  involv- 
ing recovery  of  the  purchase  money,  or  as 
to  the  measure  of  damages  in  an  action  upon 
the  covenants  in  a  deed,  yet  it  is  not  corape- 
.tent  to  contradict  the  acknowledgment  of  a 
consideration  paid  as  thus  affecting  the  va- 
lidity of  the  instrument  and  the  title  to  the 
property  granted. 

"The  cases  uniformly  hold  that,  although  a 
deed  acknowledges  the  receipt  of  a  considera- 
tion, parol  evidence  is  admissible  to  show  that 
it  has  not,  in  fact,  been  received,  if  the  purpose 
of  the  party  seeking  to  introduce  the  evidence 
is  not  to  invalidate  the  deed  as  a  conveyance.*' 
Rude  V.  Levy,  43  Colo.  482,  96  Pac.  560,  127 
Am.  St.  Rep.  123,  24  L.  R.  A.  (N.  S.)  191, 
and  note  hi  25  L.  R.  A.  (N.  S.)  1197. 

Our  cases  are  in  accord  with  the  decisions 
announcing  these  principles.  See  Wilfong  v. 
Johnson,  41  W.  Va.  283,  23  S.  E.  730 ;  Rymer 
v.  So.  Penn.  Oil  CJo.,  54  W.  Va.  537,  46  S.  E. 
569 ;  Tie  &  Lumber  CJo.  v.  Flannigan,  77  W. 
Va.  pp.  169  and  170,  87  S.  E.  161.  We  think 
the  evidence  here  taken  as  to  the  true  con- 
sideration was  clearly  admissible,  and  was 
not  for  the  purpose  of  questioning  and  'did 
not' affect  the  validity  of  the  deed.  It  was 
admissible  to  dear  the  uncertain  meaning  of 
the  clause  embodying  the  statement  of  con- 
sideration. It  was  further  admissible  to  sus- 
tain the  allegations  of  the  answer  averring 
that  the  notes  sued  on  had  been  paid  and  the 
lien  reserved  for  their  payment  discharged. 
It  will  be  observed  from  Van  Wilson's  evi- 
dence that  the  deed  from  Bowen  to  Hoffman 
and  the  notes  thereunder  were  first  executed, 


and  afterwards  the  parties  came  back  to  his 
oiBce,  and  the  deed  for  the  house  and  lot 
was  prepared  and  signed,  with  the  under- 
standing that,  when  the  lien  on  the  house 
and  lot  was  paid  by  Hoffman,  then  Bowen 
would  surrender  the  notes  described  in  the 
first  deed,  amounting  to  $2,000. 

[31  The  evidence  as  to  the  declarations  of 
the  parties  after  the  conveyances  were  made 
is  contradictory,  but  the  evidence  of  the  con- 
tract and  the  consideration  moving  the  par- 
ties thereto  is  reasonably  conclusive.  More- 
over, it  Is  well  settled  by  our  decisions  that, 
where  the  evidence  in  a  chancery  cause  Is 
conflicting,  doubtful,  and  imsatisfactory,  the 
finding  of  the  lower  court  thereon  will  not  be 
disturbed,  even  though  the  appellate  court 
might  have  made  a  different  finding  had  it 
decided  the  cause  in  the  first  instance.  Ross 
V.  McConnaughy,  85  W.  Va.  199,  101  S.  B. 
443;  1  Michie,  Ency.  Dig.  620,  and  cases 
cited. 

Cancellation  of  the  notes  sued  on,  a  re- 
lease of  the  lien  therefor  upon  his  land,  and 
a  decree  over  against  the  administrator  for 
$300,  the  amount  overpaid  on  the  notes  by 
the  resale  of  the  horses  and  wagon  to  Bow- 
en, are  asked  as  affirmative  relief  by  defend- 
ant As  before  stated,  it  is  not  clearly  shown 
that  the  $300  has  not  been  paid.  It  is  dear- 
ly shown  that  the  horses  and  wagon  were  re- 
sold at  the  price  of  $500,  thus  overpaying  the 
note  of  $200 ;  but  whether  the  excess  remains 
unpaid  is  not  clearly  substantiated,  and 
hence  the  refusal  of  the  lower  court  to  grant 
that  relief  was  Justified.  No  cross-«rror  is 
assigned  for  that  reason.  However,  it  is  rea- 
sonably clear  that  the  administrator  now  has 
in  Ills  possession  the  notes  sued  on,  amount- 
ing to  $1,700,  and,  as  some  of  them  are  not 
due  and  are  negotiable,  defendant  is  entitled 
to  have  a  decree  canceling  them,  or  ordering 
them  to  be  delivered  to  him.  The  decree  wiU 
be  affirmed  with  this  modification,  that  said 
notes  be  canceled  or  delivered  to  defendant, 
and  that  the  vendor's  lien  upon  the  lai|d  se- 
curing payment  of  the  same  be  discharged. 
In  all  other  respects  the  decree  is  affirmed. 
The  cause  will  be  remanded  for  modification 
of  the  decree  as  above  set  out. 

Modified  and  affirmed. 


&CU 


(120  S.  C.  132) 
STEELE  V.  SINGLETARY.     (No.    10836.) 

(Supreme  Court  of  South  Carolina.    Feb.  27, 

1922.) 


1.  Corporations  ^=»77— Stock  subscription  not 
delivered  is  an  executory  contract. 

A  stock  subscriptioih  unexecuted  by  pay- 
ment and  by  delivery  of  the  certificate,  is  an 
executory  contract,  and  governed  by  the  law 
applicable  to  such  contracts. 

2.  Cornorations  «=?id(P(l)— MisrepreBeittation 
of  material  fact  by  authorized  agent  avoids 
stock  subscription. 

A  false  representation  of  a  material  fact 
made  by  an  authorized  agent  of  the  corpora- 
tion to  induce  a  subscription  to  the  corporate 
stock  avoids  such  subscription. 

3.  Corporations  ^=»80(5)^False  statements 
as  to  prospects  and  capabilities  of  corpora- 
tion matters  of  opJnicn  avoiding  stock  sub- 
scription. 

False  statements  relative  to  the  prospects 
and  capabilities  of  the  corporate  enterprise 
are  matters  of  opinion,  which  do  not  authorize 
annulling  a  subscription  for  corporate  stock 
thereby  obtained. 

4.  Evidence  «=s>397(4)— Stock  subscription 
contract  subject  to  parol  evidence  rule. 

A  stock  subscription  contract  in  writing, 
containing  promises  as  to  the  policy  of  the 
corporation,  and  assuring  the  subscriber  cer- 
tain future  benefits,  is  subject  to  the  parol 
evidence   rule  like  other  contracts. 

5.  Corporations  ^=>80(1)— Statements  repre- 
seating  promises  as  to  policy  of  corporation 
and  benefits  to  a  subscriber  must  be  made  a 
condition  and  Included  in  written  subscrip- 
tion contract  to  be  enforceable. 

Statements  representing  promises  as  to  the 
policy  of  a  corporation  and  agreements,  assur- 
ing a  stock  subscriber  of  certain  future  bene- 
fits, must  be  made  a  condition  and  incorporated 
in  the  written  subscription  for  capital  stock 
of  the  corporation  to  entitle  a  subscriber  to 
enforce  them. 

6.  Corporations  ^=»80(1)— False  statements 
that  all  stock  uras  issued  for  value  and  cor- 
poration was  manufacturing  product  are  ma- 
terial misrepresentations  of  fact. 

False  statements  by  an  authorized  agent  of 
a  corporation  in  procuring  a  subscription  for 
capital  stock  that  all  the  stock  theretofore  is- 
sued and  that  which  would  be  issued  in  the 
future  would  be  paid  for  at  par  by  money  or 
services,  as  required  by  Civ.  Code  1912,  | 
2799,  and  that  the  corporation  was  at  that 
time  engaged  in  manufacturing  its  product, 
are  material  misrepresentations  of  facts  which 
entitle  the  subscriber  to  rescind  his  subscrip- 
tion. 

7.  Corporations  ^s»80(l)— False  statements 
that  stockholders  would  be  allowed  to  pur- 
chase product  at  factory  cost  and  would  re- 
ceive stated  dividend  held  not  misrepresenta- 
tions of  fact  which  could  be  relied  on. 

False  statements  by  an  agent  of  a  corpo- 
ration in  procuring  a  stock  subscription  con- 


STEELE  y.  SINGLETAKT  g33 

(110  8.B.) 

tract  that  the  stockholders  would  be  permitted 
to  purchase  their  fertilizer  from  the  corpora- 
tion at  factory  cost,  and  that  the  company 
would  pay  9  per  cent,  dividends,  are  not  mis- 
representations of  fact  which  can  be  rcJied  on 
by  the  subscriber  in  defense  to  an  action  upon 
his  note  given  for  the  stock. 


8.  Corporations  ^=s>94-*Faliure  to  deiiver 
stock  certMoate  does  net  entitle  subscriber  to 
cancel  subscription. 

The  faflnre  of  a  corporation  to  deliver 
the  certificate  for  stock  does  not  entitle  the 
subscriber  to  cancel  his  subscription  or  defeat 
his  note  for  the  price  of  the  stock  on  the 
ground  of  failure  of  consideration;  his  remedy 
being  to  enforce  the  obligation  of  the  corpo- 
ration to  deliver  the  certificate. 

9.  Corporations  ^=>562(1)— Receiver  acquires 
greater  rights  against  stockholder  defaulting 
In  subscription  only  through  iatter's  laches. 

A  receiver  of  a  corporation  is  the  succes- 
sor in  title  to  the  corporation,  and  also  a 
trustee  for  its  stockholders  and  creditors,  and 
in  the  latter  relation  he  may  enforce  against 
a  stockholder  a  note  given  for  the  purchase 
price  of  the  stock,  notwithstanding  the  stock- 
holder's defense  against  the  corporation  of 
fraudulent  misrepresentations,  provided  the 
subscriber  has  not  acted  with  due  diligence 
in  discovering  the  fraud  fmd  repudiating  the 
subscription,  and  a  considerable  amount  of  in- 
debtedness was  contracted  after  the  subscrip- 
tion was  made. 

10.  Corporations  ^=>562(1)— Facts  entitling 
receiver  to  avoid  defense  of  corporation's 
fraud  in  procuring  subscription  note  stated. 

Before  a  receiver  of  a  corporation  can  en- 
force against  a  stockholder  a  note  for  the  pur- 
chase price  of  the  stock  procured  from  the 
stockholder  by  the  corporation's  fraud,  he 
must  show  that  the  corporation  was  insolvent, 
that  the  subscri1>er  was  estopped  by  his  con- 
duct or  laches  from  raising  the  question  against 
the  receiver  as  trustee  of  the  creditors,  and 
that  a  considerable  amount  of  indebtedness  has 
been  contracted  since  the  subscription  was 
made. 

Appeal  from  Oommon  Pleas  C^cult  0>urt 
of  Florence  County;  B.  W.  Miemminger, 
Judge. 

Action  by  J.  B.  Steele,  as  Receiver  of  Plan- 
ters' Fertilizer  &  Oil  (Company,  against  Jc^m 
G.  Singletary.  Judgment  for  plaintiff  after 
the  answer  was  stricken  ont  on  demurrer, 
and  defendant  appeals.  Reversed  and  re- 
manded for  a  new  trial. 

Royall  &  Fulton,  of  Florence,  for  appel- 
lant 

Capers  Q.  Barr,  of  Georgetown,  for  re- 
spondent 

COTHRAN,  J.  Action  npon  a  promissory' 
note,  signed  by  the  defendant,  dated  July 
26,  1918,  due  80  days  after  date,  amomit 
$400,  payable  to  himself  and  Indorsed  to 
the  Planters'  Fertilizer  A  OH  CkMnpany,  of 
which  company  the  plaintiff  wag  appointed 


^s»For  otber  cas^ «  see  same  topic  sad  KBT-NUMBBR  In  sU  Key-Numbered  Digests  and  ladesse 
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receiver  by  order  of  court  dated  June  18, 
1920. 

The  defendant  alleges  in  his  answer  that 
the  note  was  given  in  payment  of  a  subscrip- 
tion made  by  him  to  the  capital  stock  of 
the  said  corporation,  five  shares  par  value 
$100  per  share ;  that  he  paid  $100  cash,  and 
gave  said  note  for  the  remainder  of  his  sub- 
scription; that  his  subscription  was  procar- 
ed  by  an  authorized  agent  of  the  corpora- 
tion upon  the  representations:  (1)  That  the 
entire  amount  of  stock  authorized,  including 
that  already  issued,  was  to  be  paid  for  at 
par  value  in  cash,  service,  or  property  at 
actual  value;  (2)  that  the  corporation  was 
at  that  time  actually  manufacturing  ferti- 
lizer and  fertilizer  material ;  (3)  that  the  sub- 
scriber would  be  given  the  opportunity  to 
buy  at  factory  prices  his  pro  rata  share  of 
fish  scrap  produced  by  tlie  corporation;  (4) 
a  guaranty  that  the  stock  would  pay  an  an- 
nual dividend  of  9  per  cent 

He  further  alleges  that  said  representa- 
tions were  false,  and  knowingly  so;  that  cap- 
ital stock  in  a  large  amount  had  then  been 
Issued,  or  was  soon  thereafter  issued,  for 
which  no  value  was  paid  either  in  service 
or  otherwise;  that  the  corporation  was  not 
at  that  time  manufacturing  fertilizer  or  fer- 
tilizer material;  that  the  corporation  has 
never  manufactured  any  fish  scrap  or  other 
commodity,  or  been  in  a  position  to  offer  its 
stockholders  any  fish  scrap  or  other  fertiliz- 
er material. 

He  further  alleges  that  upon  the  payment 
of  the  $100  cash  and  the  ezeoution  of  said 
note  he  was  entitled  to  receive  sto<^  of  the 
par  value  of  $S0O;  that  it  has  never  been 
issued  to  him ;  that  the  subscription  was  for 
that  reason  without  consideration,  and  that 
he  is  entitled  to  a  cancellation  of  said  note, 
and  by  way  of  counterclaim  to  Judgment  for 
the  $100  cash  paid  with  interest  from  July 
26,  1918,  at  7  per  cent. 

To  this  answer  the  plaintiff  interposed  a 
demurrer  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  defense 
or  counterclaim.  The  demurrer  was  sus- 
tained by  the  circuit  Judge,  the  answer  was 
stricken  out,  and  Judgment  directed  for  the 
full  amount  of  the  note  in  favor  of  the 
plaintiff.  From  this  order  and  Judgment 
the  defendant  appeals. 

The  first  question  to  be  determined  Is 
whether  or  not  the  facts  stated  in  the  an- 
swer are  sufficient  to  constitute  a  defense 
and  counterclaim,  consideriug  the  action  as 
<Hie  between  the  corporation  and  the«  sub- 
scriber. 

[1-3]  A  subescription  to  the  capital  stock 
of  a  corporation,  unexecuted  by  payment 
and  delivery  of  the  certificate  of  stock,  is 
an  executory  contract,  and  governed  by  the 
law  applicable  to  such  contracts;  a  false 
representation  of  a  material  fact,  made  by 
an  authorized  agent  of  the  corporation  to 


the  subscriber,  which  induced  the  contract, 
avoids  it,  as  fraud  does  every  contract  In 
analogy  to  the  law  of  obtaining  property  un- 
der false  pretenses,  the  distinction  must  be 
observed  between  statements  relative  to  tlie 
prospects  and  capabilities  of  the  enterprises 
and  statements  representing  facts  which  do 
not  exist  The  former  are  matters  of  opin- 
ion merely  which  do  not  constitute  grounds 
for  annulling  the  contract;  the  latter  are 
material  representations  which  are  fraudu- 
lent, and  do  constitute  grounds  for  annul- 
ment 

As  is  clearly  expressed  in  1  Cook  on  Oorp. 
(6th  Ed.)  S  145: 


M. 


Any  false  statement  by  the  authorised 
agents  of  a  corporation  in  regard  to  the  past 
or  present  status  of  the  corporate  enterprise 
or  material  matters  connected  therewith, 
whereby  subscriptions  are  obtained,  is  a  fraod- 
uleot  represeutation. 

"Thus,  a  false  statement  that  a  certain 
amount  of  stock  had  been  subscribed  for;  or 
that  a  certain  property  had  been  purchased; 
that  the  corporate  property  is  unincumbered; 
that  the  corporation  is  solvent  and  prosperous; 
that  the  stock  had  a  certain  value;  that  other 
stockholders  had  paid  for  their  stock  the 
same  price;  that  the  company  was  a  bona  fide 
corporation  and  not  a  mere  'dummy';  that  the 
directors  have  subscribed  for  stock;  that  cer- 
tain individuals  are  directors;  or  as  to  the  na- 
ture of  the  business  to  be  undertaken;  or,  in 
England,  where  the  memoranda  or  articles  of 
association  are  different  from  the  prospectus; 
or  that  work  <fh  the  enterprise  had  reached  a 
certain  stage  of  completion;  or  that  a  certain 
price  had  been  paid  for  property  when  in  fact 
a  large  part  of  the  price  went  to  promoters ;  or 
that  the  objects  of  the  enterprise  set  forth  in 
the  subscription  contract  were  of  a  certain  na- 
ture, the  subscriber  not  reading  or  hearing,  and 
not  being  able  to  read,  the  contract  or  other 
material  misstatements  of  fact  have  been  held 
to  constitute  a  fraudulent  representation  enti- 
tling the  subscriber  induced  thereby  to  sub- 
scribe to  the  remedies  provided  for  him  by  law 
in  such  cases.  In  all  these  cases,  however,  the 
distinction  between  statements  relative  to  the 
prospects  and  capabilities  of  the  enterprise, 
and  statements  specifically  specii^ing  what 
does  or  does  not  exist,  must  be  carefully  borne 
in  mind.  The  former  are  matters  of  opinion; 
the  latter  are  material  representations,  and 
are  fraudulent  if  false." 

[4,  II  A  distinction  must  also  be  observed 
between  statements  which  represent  facts 
which  do  not  exist  material  facts  which  in- 
duce the  subscription,  and  certain  promises 
as  to  the  policy  of  the  corporation  and 
agreements  assuring  the  subscriber  certain 
future  benefits.  The  latter  the  subscriber 
may  iusist  upon,  provided  they  be  made  a 
condition  of  his  subscription  and  incorporat- 
ed in  his  contract  When  that  contract  is 
in  w^riting  it  is  subject  to  the  same  rule  as 
ta  parol  evidence  that  all  other  contracts 
are  subject  to.  As  is  said  in  1  Ck>ok,  Oorpi 
(6th  Ed.)  i  81: 


a  CX)  STEELE  ▼.  SINGIiETABT 

(110  8.B.) 

''Under  the  general  nzle  of  evidence  timt  a 
written  agreement  cannet  be  varied  or  added 
to  by  parol  evidence,  it  i».  not  competent  for  a 
subscriber  to  stock  to  allege  that  he  is  but  a 
conditional  subscriber.  The  condition  must  be 
inserted  in  the  writing  in  order  to  be  effectual." 
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[91  The  first  ground  upon  which  the  de- 
fendant roUes  to  avoid  his  contract  of  siib- 
ffcription  is  the  alleged  representation  that 
the  stdbk  issued  was  paid  for  at  par  value  in 
cash,  or  in  services  or  property  at  actual 
value ;  that  as  a  matter  of  fact  capital  stock 
In  a  large  amount  had  been  issued  for  which 
no  value  was  paid  either  in  services  or  oth- 
erwise. 

The  subscriber  had  the  right  to  assume, 
without  a  representation  to  that  effect,  that 
the  cori)oration  had  complied  with  the  provi- 
sions of  section  2799,  vol.  1,  Code  of  Laws, 
A.  D.  1912,  prohibiting  the  issue  of  stock 
"except  for  money  paid,  property  delivered, 
or  labor  done,"  the  plain  purpose  of  which 
was  to  accord  "equal  rights"  to  all  stockhold- 
ers. To  do  otherwise  was  a  manifest  wrong 
to  the  subscriber  who  paid  in  cash.  The  rep- 
reseutation  was  therefore  of  a  very  mate- 
rial fact  not  a  promise,  which  naturally  had 
its  effect  upon  securing  the  defendant's  sub- 
scription. Certainly  if  the  truth  had  been 
known,  it  may  be  safely  assumed  that  It 
would  not  have  been  given. 

The  second  ground  is  the  alleged  represen- 
tation that  the  corporation  was  at  that  time 
actually  engaged  in  manufacturing  the  prod- 
uct, which  was  the  puriKwe  of  Its  organiza- 
tion :  that  as  a  matter  of  fact  it  was  not  so 
engaged,  and  never  had  been.  If  these  al- 
legations be  true,  and  upon  demurrer  they 
must  be  assumed  to  be  true,  they  constitute 
a  misrepresentation  of  a  very  material  fact, 
not  a  promise,  which  naturally  had  its  effect 
upon  securing  the  defendant's  subscription. 

[7]  The  third  ground  above  stated  was  no 
more  than  a  promise,  and  if  not  included 
vrithln  the  terms  of  the  subscription  cannot 
avail  the  defendant.  The  same  may  be  said 
of  the  fourth  ground. 

[8]  The  suggestion  that  the  contract  of 
subscription  is  without  consideration  for  the 
reaspn  that  no  certificates  of  stock  were 
issued  to  him  when  he  paid  the  $100  and 
gave  his  note  for  $400  is  without  merit,  as 
he  had  the  right  to  enforce  compliance  with 
this  obligation  on  the  part  of  the  corpora- 
tion ;  it  is  no  ground  for  canceling  the  con- 
tract 

As  V  we  have  endeavored  to  show,  the 
grounds  upon  which 'the  def aidant  should 
he  permitted  to  contend  that  his  contract 
shoiuld  be  annulled  are  those  based  upon  the 
alleged  misrepresentations  that  the  capital 
stock  Issued  had  been  paid  for  in  money  or 
gervices  or  property  at  its  actual  value,  and 
and  that  the  corporation  was  at  the  time 
actually  engaged  in  manufacturing  fertilizer. 
As  between  him  and  the  corporation  these 


misrepiresentati<His»  If  established,  wonl4  un- 
questionably avoid  the  contract 

[9]  But  a  further  serious  question  arises: 
Has  the  subscriber  the  right  to  set  up  these 
alleged  misrepreeentations  as  a  bar  to  an  ac- 
tion brought  by  the  recover  of  the  corpora- 
tion, upon  the  subscription?  A  receiver  oc- 
cupies a  double  relation.  He  is  the  succes- 
sor in  title  to  the  corporation;  all  of  its 
assets  are  transferred  to  him,  and  the  gen- 
eral rule  is  that  he  takes  those  assets  with 
the  burdens  resting  upon  them;  no  better 
title  than  the  corporation  had.  He  is  also 
a  trustee  for  the  stockholders  and  the  credi- 
tors of  the  corporation ;  and  it  may  happen 
that,  as  an  incident  of  that  trust  relation, 
he  is  immune  from  certain  defenses,  In  an 
action  upon  a  chose  in  action  of  the  coriiora- 
tion,  which  the  corporation  would  be  bound 
by  if  it  were  the  plaintiff  in  the  action. 

There  is  great  contrariety  of  opinion 
among  the  authorities  and  decided  cases  as 
to  the  extent  of  this  immunity  when  a  suh- 
scriber  to  stock  defends  an  action  upon  his 
subscription  upon  the  ground  of  misrepre- 
sentation by  an  authorized  agent  of  the  cor- 
poration, when  the  action  is  brought  by  a 
receiver  of  an  insolvent  corporation. 

Many  cases  hold  that  the  receiver  stands 
in  the  shoes  of  the  corporation,  and  is  bound 
by  whatever  would  have  bound  the  corpora- 
tion. Many  others  have  adopted  what  we 
consider  the  more  Just  rule,  that  if  the  sub- 
scriber has  acted  with  due  diligence  in 
discovering  the  fraud  and  in  repudiating  his 
subscription,  and  no  considerable  amount  of 
indebtedness  was  contracted  after  the  sub- 
scription was  made,  he  may  set  up  the  fraud 
in  exoneration  of  his  liability.  This  is  upon 
the  theory  that  one  may  not  be  permitted  to 
allow  himself  to  be  classed  as  a  debtor  to 
the  corporation,  his  obligation  be  reported 
as  an  asset  of  the  corporation,  and  thus  mis- 
lead prospective  creditors  dealing  with  the 
corporation  upon  the  faith  thereof.'  It  is 
upon  the  principles  of  estoppel  and  laches. 
As  is  forcibly  expressed  in  the  case  of  New- 
ton National  Bank  v.  Newbegin,  74  B^d.  135, 
20  C.  O.  A.  339,  33  li.  B.  A.  727: 

"If  a  considerable  period  of  time  has  elapsed 
since  the  subscription  was  made;  if  the  sub- 
scriber has  actively  participated  in  the  manage- 
ment of  the  aifairs  of  the  corporation;  if  there 
has  been  any  want  of  diligence  on  the  part  of 
the  stockholder,  either  in  discovering  the  al- 
leged fraud,  or  in  taking  steps  to  rescind  when 
the  fraud  ^as  discovered;  and,  above  all,  if 
any  considerable  amount  of  corporate  indebted- 
ness has  been  created  since  the  subscription 
was  made,  which  is  outstanding  and  unpaid — ^in 
all  of  these  cases  the  right  to  rescind  should 
be  denied,  where  the  attempt  is  not  made  until 
the  corporation  becomes  insolvent" 

See  Gress  ▼.  Knight,  135  6a,  60,  68  S.  E. 
834,  31  L.  B.  A.  (N.  S.)  900^  and  fuU  notes 
thereto. 
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[10]  It  follows  from  this  principle  that 
before  the  receiver  may  be  allowed  to  de- 
stroy the  defense  of  fraudulent  misrepresen- 
tations in  procuring  the  subscription  it  must 
be  made  to  appear:  (1)  That  the  receiver 
was  appointed  of  an  Insolvent  corporation; 
(2)  that  the  subscriber  is  estopped  by  his  con- 
duct, laches,  or  otherwise  from  raising  the 
question  against  the  receiver  as  a  trustee 
of  the  creditors;  (3)  that  a  considerable 
amount  of  debts  have  been  contracted  after 
the  subscription  was  made.  In  this  case 
the  complaint  does  not  show,  nor  does  the 
answer  admit,  that  the  receiver  was  appoint- 
ed for  the  corporation  by  reason  of  its  in- 
solvency. There  are  various  other  grounds 
for  the  appointment  of  a  receiver  besides  the 
insolvency  of  the  corporation.  The  question 
of  the  defendant's  conduct,  laches,  or  oth- 
erwise, should  have  been  submitted  to  a 
Jury.  There  is  no  showing  that  a  consider- 
able amount  of  debts  have  been  contracted 
since  the  subscription  was  made.  The  cir- 
cuit Judge  was  therefore  in  error  in  sustain- 
ing the  demurrer,  and  should  have  allowed 
the  amendment  asked  for  by  the  defendant. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  that  the  case  be  remanded  to  that  court 
for  a  new  trial. 

GARY,  O.  J.,  and  FRASE^R,  J.,  concur. 
WATTS,   J.,    did  not  participate   on   ac- 
count of  illness. 


(120  S.  C.  158) 

STEELE  V.  COLEMAN.     (No.  10837.) 

(Supreme  C!ourt  of  South  Carolina.     Feb.  27, 

1922.) 

1.  Corporations  ^=>80(6)— False  statement  all 
stock  was  Issued  for  value  Is  misrepresenta- 
tion of  material  faot 

A  false  statement  by  the  agent  of  a  corpo- 
ration in  procuring  a  subscription  for  its  stock 
that  all  stock  issued  was  paid  for  in  cash  or  in 
services  or  property  at  actual  value,  as  re- 
quired by  CHv.  Code  1912,  |  2799,  was  a  mis- 
representation as  to  a  material  fact  which 
precludes  recovery  by  the  corporation  upon 
the  note  given  for  the  stock. 

2.  Corporations  ^=s>80(l)^False  promises  to 
subscriber  not  included  in  terms  of  subscrip- 
tion held  no  defense  to  subscription  note. 

Allegations  that  the  agent  of  a  corporation 
who  procured  the  subscription  for  capital  stock 
for  which  the  note  in  suit  was  given  stated  to 
the  subscriber  that  the  corporation  would  at 
once  begin  the  manufacture  of  its  product,  and 
that  the  subscriber  could  buy  his  pro  rata 
shares  of  fish  scrap  produced  by  the  corpora- 
tion, state  no  defense  to  recovery  on  the  note, 
since  such  statements  were  no  more  than 
promises,  and  cannot  avail  the  subscriber  if 
not  included  within  the  terms  of  the  subscrip- 
tion. 


3.  Corporations  «=»94— Failure  to  deliver  car- 
tMoate  of  stock  does  not  render  subsorlptioa 
oontraot  invalid  for  failure  of  ooBsldaration. 

The  failure  of  the  corporation  to  deliver  a 
certificate  of  stock  subscribed  for  does  not 
render  the  subscription  contract  invalid  for 
failure  of  consideration,  or  prevent  recovery 
on  the  note  given  therefor;  the  subscriber's 
remedy  being  to  enforce  the  corporation's  ob- 
ligation to  deliver  the  certificate. 

Appeal  from  CJommon  Pleas  (Circuit  C5oiirt 
of  Florence  County;-  B.  W.  Memmlnger, 
Judge. 

Action  by  J.  B.  Steele,  as  receiver  of  Plant- 
ers' Fertilizer  &  Oil  Company,  against  lu  B. 
Coleman.  Judgment  for  plaintifiP  when  the 
answer  was  stricken  out  on  demurrer,  and 
defendant  appeals.  Reversed  and  remand- 
ed for  a  new  trial. 

Wilcox  &  Wilcox,  H.  E.  Davis,  and  J.  M. 
Lynch,  all  of  Florence,  for  appellant 

Capers  G.  Barr,  of  Georgetown,  for  re- 
spondent. 

COTHRAN,  J.  Action  upon  a  promissory 
note  signed  by  the  defendant,  dated  May  24, 
191S,  due  60  days  after  date,  amount  $960, 
payable  to  himself  and  indorsed  to  the 
Planters'  Fertilizer  &  Oil  Company,  of  which 
the  plaintiff  was  appointed  receiver  by  order 
of  court  dated  June  18,  1920. 

The  defendant  alleges  in  his  answer  that 
the  note  was  given  in  payment  of  a  subscrii>- 
tlon  made  by  him  to  the  capital  stodic  of  said 
corporation,  12  shares,  par  value  $100  per 
share;  that  he  paid  $240  cash,  and  gave  said 
note  for  the  remainder  of  his  subscription; 
that  his  subscription  was  procured  by  an 
authorized  agent  of  the  corporation  upon  the 
representations:  (1)  That  the  entire  amount 
of  stock  authorized  and  all  that  had  thereto- 
fore been  issued  was  to  be  paid  for  at  par 
value  in  cash  or  in  service  or  property  at  ac- 
tual value;  (2)  that  the  corporation  would 
at  once  b^n  the  manufacture  of  fertilizer 
and  fertilizer  material;  (3)  that  the  subscrib- 
er would  be  given  the  opportunity  to  buy  at 
factory  prices  his  pro  rata  share  of  all  the 
fish  scrap  produced  by  the  corporation. 

He  further  alleges  that  said  representa- 
tions were  false  and  knowingly  so;  that  capi- 
tal stock  in  a  large  amount  had  then  been  is- 
sued, or  was  soon  thereafter  Issued,  for 
which  no  value  was  paid  in  services  or  oth- 
erwise; that  the  corporation  has  never  man- 
ufactured fish  scrap  or  any  other  commod- 
ity, and  has  never  been  in  a  position  to  of- 
fer its  stockholder  or  others  any  fish  scrap 
or  any  other  fertilizer  material. 

He  further  alleges  that  upon  the  paym^it 
of  the  $240  cash,  and  the  execution  of  said 
note,  he  was  entitled  to  receive  stock  of  the 
par  value  of  $1,200 ;  that  it  has  never  been  is- 
sued to  him;   that  the  subscription  was  f<Hr 
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that  reason  without  consideration,  and  that 
be  is  entitled  to  a  cancellation  of  said  note, 
and  by  way  of  counterclaim  to  Judgment  for 
the  $240  cash  paid,  with  interest  from  May 
23,  1918,  at  7  per  cent 

He  further  alleges  facts  which  do  not  ap- 
pear in  the  case  of  Steele  v.  Singletary,  110 
S.  E.  833 ;  filed  herewith  that  on  the  same  day 
his  subscription  was  made  he  and  the  agent 
who  had  procured  it  agreed  that  his  subscrip- 
tion should  be  canceled,  and  that  the  money 
I>aid  and  the  note  delivered  should  be  sur- 
rendered to  him;  that  this  agreement  not 
havini?  been  carried  out,  the  defendant  ap- 
peared at  a  regular  meeting  of  the  stockhold- 
ers, and  demanded  that  either  his  money  and 
note  be  returned  to  him,  or  that  he  be  per- 
mitted to  exercise  the  privilege  of  a  stock- 
holder; that  he  was  not  satisfied  by  the  au- 
thorized officer  of  the  company  that  his  de- 
mand for  the  return  of  his  money  and  note 
had  been  acceded  to;  and  that,  the  entire 
transaction  having  been  rescinded,  he  would 
not  be  permitted  to  exercise  the  rights  of  a 
stockholder. 

To  this  answer  the  plaintiff  interposed  a 
demurrer  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  defense 
or  counterclaim.  The  demurrer  was  sustain- 
ed by  the  circhit  Judge,  the  answer  was 
stricken  out,  and  Judgment  directed  for  the 
full  amount  of  the  note  in  favor  of  the  plain- 
tiff. From  this  order  and  Judgment  the  de- 
fendant appeals. 

The  observations  which  follow  the  corres- 
ponding iwrtion  of  the  opinion  in  the  case  of 
Steele  v.  Singletary,  110  S.  E.  833  (filed  here- 
with), need  not  be  repeated  at  this  point,  and 
are  referred  to  as  if  incorporated  herein. 

[1]  The  first  ground  upon  which  the  de- 
fendant relies  to  avoid  his  contract  of  sub- 
scription is  the  alleged  representation  that 
the  stock  issued  was  paid  for  in  cash,  or  in 
services  or  property  at  actual  value;  that 
as  a  matter  of  fact  capital  stock  in  a  large 
amount  had  been  issued,  for  which  no  value 
was  paid  either  in  services  or  otherwise. 
The  subscriber  had  the  right  to  assume,  with- 
out a  representation  to  that  effect,  that  the 
corporation  had  complied  with  the  provisions 
of  section  2799,  vol.  1.  Code  of  Laws  A.  D. 
1912,  prohibiting  the  issue  of  stock  "except 
for  money  paid,  property  delivered  or  labor 
done"  the  plain  purpose  of  which  was  to  "ac- 
cord equal  rights"  to  all  stockholders.  To  do 
otherwise  was  a  manifest  wrong  to  the  sub- 
scriber who  paid  in  cash.  The  representa- 
tion was  therefore  of  a  very  material  fact, 
not  a  promise,  which  naturally  had  its  ef- 
fect upon  securing  the  defendant's  subscrip- 
tion. Certainly  if  the  truth  had  been  known, 
It  may  be  safely  assumed  that  it  would  not 
have  been  given. 

t2]  The  second  and  third  grounds  above 


stated  are  no  more  than  promises,  and,  if  I  titled  to  have  his  subscription  canceled  on  the 


not  included  within  the  terms  of  the  subscrip- 
tion, cannot  avail  the  defendant. 

[3]  The  suggestion  that  the  contract  of 
sub6crii>tion  is  without  consideration  for  the 
reason  that  no  certificates  of  stock  were  is- 
sued to  him  when  he  paid  the  $100  and  gave 
his  note  for  $400  is  without  merit,  as  he  had 
the  right  to  enforce  compliance  with  this  ob- 
ligation on  the  part  of  the  corporation;  it  is 
no  ground  for  canceling  the  contract. 

As  we  have  endeavored  to  show,  the  only 
ground  upon  which  the  defendant  should  be 
permitted  to  contend  that  his  contract  should 
be  annulled  is  that  based  upon  the  aUeged 
misrepresentation  that  the  capital  stock  is- 
sued had  been  paid  for  in  money  or  services 
or  property.  As  between  him  and  the  corpo- 
ration, this  misrepresentation,  if  established, 
would  unquestionably  avoid  the  contract 

But  a  further  serious  question  arises:  Has 
the  subscriber  the  right  to  set  up  this  al- 
leged misrepresentation  as  a  bar  to  an  ac- 
tion brought  by  the  receiver  of  the  corpora- 
tion upon  the  subscription?  This  question  is 
discussed  in  the  opinion  Just  filed  in  the  case 
of  Steele  v.  Singletary,  to  which  reference  is 
made.  For  the  reasons  stated  therein,  the 
circuit  Judge  was  in  error  in  sustaining  the 
demurrer. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  that  the  case  be  remanded  to  that  court 
for  a  new  trial. 

GARY,  C.  J.,  and  FRASEm,  J.,  concur. 
WATTS,  J.,  did  not  participate  on  account 
of  illness. 

(120  S.  C.  88) 
STEELE   V.   KiRVEN.     (No.    10838.) 

(Supreme  Conrt  of  South  Carolina.    Feb.  27 

1922.) 

1.  Corporations  <8=>80(O ^Knowingly  false 
representation  that  stock  was  worth  par  val- 
ue vitiates  subscription. 

Where  the  agent  of  a  corporation  in  pro- 
curing a  subscription  for  its  corporate  stock 
stated  that  the  stock  was  worth  par  value, 
and  the  stock  at  that  time  was  utterly  wortli- 
less,  the  statement  was  a  material  misrepre- 
sentation which  entitled  the  subscriber  to  have 
his  subscription  annulled. 

2.  Pleacfino  ^=»8(15)— Mere  aliegation  corpc 
ration  was  promoted  in  fraud  does  not  avoid 
sul>8crlp4ion  contract. 

In  an  answer  to  a  complaint  on  note  given 
in  payment  for  a  subscription  for  corporate 
stock,  an  allegation  that  the  corporation  was 
promoted  in  fraud,  without  a  statement  of  facts 
to  form  the  basis  of  the  charge,  will  not  be 
considered. 

3.  Corporations  ^=»94— Failure  to  issue  oertifl. 
oate  does  not  authorize  oanoeiiation  of  sub- 
scription. 

A  subscriber  for  corporate  stock  is  not  en- 
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fi:round  of  failure  of  the  eonsideration  becaaae 
the  corporation  had  failed  to  issue  the  certifi- 
cate subscribed  for;  the  stockholder's  remedy 
being  to  enforce  the  obligation  of  the  corpora- 
tion to  deliver  the  certificate. 

4.  Corporations  <@=s>80(l2)— Answer  of  sab- 
scriber  sued  on  note  held  to  shoiv  corpora* 
tion  was  Insolvent. 

In  an  action  by  the  receiver  of  a  corpora- 
tion on  a  note  given  by  a  subscriber  for  its 
corporate  stock,  an  allegation  in  the  answer 
that  the  corporation  had  never  been  a  financial 
success,  and  that  the  stock  at  the  time  of  the 
subscription  was  utterly  worthless,  sufficiently 
shows  that  the  corporation  for  which  plaintiff 
was  receiver  was  insolvent. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  Edward  Mclver, 
Judge. 

Action  by  J.  B.  Steele,  as  Receiver  of 
Planters'  Fertilizer  &  Oil  Company,  against 
J.  P.  Kirven.  Judgment  for  the  plaintiff  when 
the  answer  was  stricken  out  on  demurrer, 
and  defendant  appeals.  Reversed  and  re- 
manded for  a  new  trial. 

B.  C.  Dennis,  of  Darlington,  for  appellant 
Capers  G.  Barr,  of  Georgetown,   for  re- 
spondent. 

COTHRAN,  J.  Action  upon  a  promissory 
note  si;?ned  by  the  defendant,  dated  June  6, 
1918,  due  90  days  after  date,  amount  $9C0, 
payable  to  himself  and  indorsed  to  the 
Planters'  Fertilizer  &  Oil  Company,  of  which 
company  the  plaintiff  was  appointed  receiv- 
er by  order  of  court  dated  June  18,  1920. 
The  defendant  alleges  In  his  answer  that 
the  note  was  given  in  payment  of  a  sub- 
scription made  by  him  to  the  capital  stock 
of  said  corporation;  that  the  subscription 
was  procured  by  an  authorized  agent  of  the 
corporation  upon  the  following  representa- 
tion: That  the  stock  of  the  corporation  was 
worth  full  par  value;  that  as  a  matter  of 
fact  it  was  worthless  and  known  so  to  have 
been  by  the  agent  and  representative  of  the 
company,  whose  fraud  is  attributable  to  the 
company,  and  avoids  his  subscription.  He 
further  alleges  that  the  corporation  was  pro- 
moted in  fraud.  He  further  alleges  that  no 
stock  or  anything  else  of  value  has  ever  been 
delivered  to  him,  and  that  for  that  reason 
there  has  been  a  total  failure  of  considera- 
tion. To  this  answer  the  plaintiff  interposed 
a  demurrer  upon  the  ground  tliat  it  did  not 
state  facts  sufficient  to  constitute  a  defense 
or  counterclaim.  The  demurrer  was  sus- 
tained by  the  circuit  judge,  the  answer  was 
stricken  out,  and  judgment  directed  for  the 
full  amount  of  tlie  note  in  favor  of  the 
plaintiff.  From  this  order  and  judgment  the 
defendant  appeals. 

The  observations  which  follow  the  corre- 
sponding portion  of  the  opinion  in  the  case 
of  Steele  v.  Singletary,  110  S.  E.  833  (filed 
herewith),    need    not    be    repeated    at   this 


I  point,  and  are  ref  e^ed  tp  as  if  incorporated 
'herein. 

[1]  The  first  ground  upon  which  the  de- 
fendant relies  to  avoid  his  .contract  of  sub- 
scription is  the  alleged  representation  tiiat 
the  stock  of  the  corporatix>n  was  worth  full 
value;  that  as  a  matter  of  fact  it  was  at 
that  time  utterly  worthless,  and  that  tJiis 
representation  was  made  by  the  company's 
agent  knowing  that  it  was  false.  It  could 
hardly  be  contended  that  this  was  not  a 
representation  of  a  material  fact  If  it 
was  knowingly  false,  and  as  a  matter  of 
fact  induced  the  subscription,  as  between 
the  subscriber  and  the  corporation  the  sub- 
scription should  be  annulled. 

In  the  case  of  Her  v.  Jennings,  87  S.  C. 
87,  68  S.  E.  1041 ;  Id.,  93  S.  C.  185,  76  S.  E. 
270,  it  is  held  that  any  direct  representation 
made  by  a  director  of  a  corporation  as  to  its 
financial  status,  with  a  view  of  inducing  a- 
stranger  to  buy  his  stock,  and  acted  upon 
by  the  buyer,  is  an  express  warranty,  wheth- 
er the  seller  actually  knew  the  facts  were  as 
represented  or  not  If  he  knew  them  to  be 
otherwise  than  true,  it  is  a  fraud.  So  the 
answer  alleges. 

[2]  The  second  ground  urged  by  the  de- 
fendant in  avoidance  of  his  contract  is  that 
the  corporation  was  promoted  in  fraud.  No 
facts  to  form  the  basis  of  this  charge  are 
stated,  and  it  will  not  be  considered. 

[3]  The  suggestion  tliat  the  contract  of 
subscription  is  without  consideration  for 
the  reason  that  no  certificates  of  stock  were 
Issued  to  him  when  he  paid  the  $100  and 
gave  his  note  for  $400  is  without  merit,  as 
he  had  the  right  to  enforce  compliance  with 
this  obligation  on  the  part  of  the  corpora- 
tion ;  it  is  no  ground  for  cancelling  the  con- 
tract 

As  we  have  endeavored  to  show,  the  only 
ground  upon  which  the  defendant  should 
be  permitted  to  contend  that  his  contract  of 
subscription  should  be  annulled  is  that  based 
upon  the  alleged  representation  that  the 
stock  was  worth  full  par  value,  when  as  a 
matter  of  fact  it  was  worthless  and  know- 
ingly so.  As  between  him  and  the  corpora- 
tion this  misrepresentation  would  unques- 
tionably avoid  the  contract. 

[41  But  a  further  serious  question  arises: 
Has  the  subscriber  the  right  to  set  up  this 
alleged  misrepresentation  as  a  bar  to  an  ac- 
tion brought  by  the  receiver  of  the  corpora- 
tion upon  the  subscription?  This  question 
is  discussed  in  the  opinion  Just  filed  in  the 
case  of  Ste^e  v.  Singletary,  to  which  ref- 
erence is  made.  There  is  this  difference  be- 
tween the  Singletary  Case  and  the  case  at 
bar:  In  the  former  the  complaint  does  not 
show,  nor  does  the  answer  admit,  that  the 
receiver  was  appointed  for  the  corporation 
by  reason  of  its  insolvency;  in  the  case  at 
bar   the  very  ground  of  misrepresentation 
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relied  upon  by  the  defendant  in  his  an- 
swer is  that  the  corporation  has  never 
been  a  financial  success,  and  that  the  stock 
at  the  time  of  his  subscription  was  ut- 
terly worthless.  In  view  of  this  position 
the  defendant  cannot  take  advantage  of  the 
omission  of  this  complaint  The  other  es- 
sential elements,  of  a  bar  to  the  defendant's 
defense  referred  to  in  the  Singletary  Case 
may  be  put  in  Issue  by  the  defendant  For 
the  reasons  stated  in  the  opinion  in  the 
Singletary  Case,  the  circuit  Judge  was  In 
error  in  sustaining  the  demurrer. 

The  Judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  that  the  case  be  remanded  to  that  court 
for  a  new  trial. 

GARY,  C.  J.,  and  FRASER,  J.,  concur. 
WATTS,  J.,  did  not  participate  on  account 
of  Illness. 


(183  N.  C.  170) 

CORPORATION    COMIVriSSION    v.    FARM* 

ERS'    BANK    &    TRUST    CO. 

(No.  221.) 

(Supreme  Court  of  North  Carolina.    March  15, 

1922.) 

Appeal  and  error  ^:s»80  (3)— Determination  of 
priority  of  a  single  claim  embraoed  In  the 
report  of  a  receiver  held  not  final  for  pur- 
pose of  appeal. 

Where  an  order  based  on  the  report  of  -a 
receiver  as  to  claims  establishes  the.  priority 
of  a  claim,  but  continues  the  proceeding  for 
further  consideration  of  the  report  except  as 
to  matters  "adjudicated  herein,"  an  appeal 
from  such  order  as  to  the  claim  mentioned  la 
premature,  and  will  be  dismissed. 

Appeal  from  Superior  CJourt,  Lenoir  CJoun- 
ty;  Devin,  Judge. 

Receivership  proceeding  by  the  Corporation 
Commission  against  the  Farmers'  Bank  & 
Trust  Ck)mpany.  From  an  order  fixing  the 
priority  of  the  claim  of  the  Hanover  Bank  of 
New  York,  but  continuing  the  cause  as  to 
other  Issues,  the  receiver  appeals.  Appeal 
dismissed. 

Civil  action  heard  on  certain  exertions  to 
report  of  a  receiver.  The  record  Is  so  imper- 
fect that  it  is  difficult  to  make  satisfactory 
disposition  of  the  cause,  but  it  appears,  we 
think,  with  sufficient  certainty:  That  an  ac- 
tion was  instituted  under  the  provisions  of 
the  Consolidated  Statutes,  to  wind  up  the 
affairs  of  an  insolvent  bank,  the  Farmers' 
Bank  &  Trust  Company  of  La  Grange,  N. 
C,  and  a  receiver  appointed.  Notice  was  is- 
sued for  all  creditors  to  present  their  claims 
in  writing  before  said  receiver  at  a  specified 
time  and  place.  That  said  receiver  ap- 
peared   pursuant   to  said   notice,   and   con- 


sidered and  passed  upon  all  claims  that  were 
filed,  and  thereupon  said  receiver  made  his 
report,  and  the  same  is  In  part  in  the  pres- 
ent record,  beginning  with  section  9.  From 
which  it  appears  that  the  Hanover  Bank  of 
New  York  claims  a  preference  in  the  assets 
by  reason  of  certain  collateral  sent  to  insol- 
vent bank  for  collection,  before  its  doors 
were  closed,  under  a  trust  agreement  to  col- 
lect and  hold  as  security  for  an  indebtedness 
to  this  bank.  It  further  appears  in  this  ex- 
cerpt from  receiver's  report  that  the  insol- 
vent bank  before  it  closed  Its  doors  collected 
of  this  collateral  the  sum  of  $16,765,  remit- 
ted to  the  Hanover  Bank  on  account,  $10,- 
000,  and  retained  the  balance  of  $6,765, 
which  was  commingled  with  the  assets  of  de- 
fendant bank.  It  further  appears  that  of 
this  collateral  forwarded  to  the  defendant 
there  were  renewals  taken  by  the  defend- 
ant to  the  amount  of  $9,100,  which  were  not 
returned  to  the  Hanover  Bank,  but  hypothe- 
cated with  the  Atlantic  Bank  &  Trust  Com- 
pany at  Greensboro,  N.  C,  as  collateral  for 
money  loaned  to  defendant.  The  report  of 
the  receiver  in  effect  ruled  that  there  was 
no  trust  existent  giving  to  the  Hanover 
Bank  a  preferred  claim  on  the  assets,  but 
said  bank  was  only  a  general  creditor  to  the 
amount  of  its  debt  and  the  assets  so  collect- 
ed. On  exception,  this  position  was  over- 
ruled by  his  honor,  who  entered  Judgment 
declaring  that  said  Hanover  Bank  was  a  pre- 
ferred creditor  to  the  amount  of  the  $6,765 
balance  of  the  amount  collected  from  the  col- 
lateral, and  also  to  the  extent  of  the  $9,100 
renewals,  with  interest,  etc.  The  Judgment 
making  such  disposition  of  the  matter  closh 
ing  as  follows: 

**The  court  reserves  any  ruling  upon  or  con- 
sideration of  the  report  of  said  receiver,  ex- 
cept such  questions  as  are  adjudicated  herein, 
and  continues  wifhout  prejudice  the  motion  of 
the  receiver  that  its  report  be  now  further 
considered." 

From  this  Judgment  the  receiver  of  the 
Farmers'  ^ank  &  Trust  Company  appealed. 

Dawson,  Manning  &  Wallace,  of  Kinston, 
for  appellant. 

Dickinson  &  Freeman,  of  Goldsboro,  for 
Hanover  Nat.  Bank. 

HOKE,  J.  From  a  i>erusal  of  the  present 
record,  it  Is  clear  that  the  appeal  has  been 
prematurely  taken  and  under  the  decisions 
applicable  the  same  must  be  dismissed  with- 
out prejudice  to  the  rights  of  the  parties  In 
the  premises.  Cement  Co.  v.  Phillips,  182 
N.  C.  437,  109  S.  E.  257;  Beck  v.  Bank  of 
Thomasville,  157  N.  C.  105,  72  S.  E.  632; 
Pritchard  v.  Panacea  Spring  Co.,  151  N.  0. 
249,  65  S.  E.  968. 

Tn  Cement  Co.  v.  Phillips,  the  position  is 
strongly  stated  and  supported  by  numerooB 
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authorities,  and  in  Pritchard's  Case,  supra, 
an  action  to  wind  up  the  affairs  of  an  in- 
solvent corporation,  Judgment  liad  been  en- 
tered disposing  of  exceptions  to  report  and 
making  distribution  of  part  of  assets,  but, 
sncli  judgment  not  making  final  disposition 
of.  the  matter,  the  appeal  was  dismissed. 
Speaking  to  the  question  in  that  case,  the 
court  said: 

"In  this  condition  of  the  record,  and  on  the 
facts  indicated,  the  court  is  of  opinion  that 
the  appeal  has  been  prematurely  taken  and 
chat  the  same  must  be  dismissed  without  prej- 
udice. It  has  been  the  uniform  ruling  of  this 
court  that  when  a  reference  has  been  entered 
upoD,  it  must  proceed  to  its  proper  conclusion, 
and  that  an  appeal  will  only  lie  from  a  final 
judgment  or  one  in  its  nature  final.  Brown 
r.  Nimocks.  126  N.  O.  808;  Driller  Co.  v. 
Worth,  117  N.  C.  515,  and  Haley  v.  Gray,  93 
N.  C.  195. 

"If  a  departure  from  this  procedure  is  al- 
lowed in  one  case,  it  could  be  insisted  upon  in 
another,  and  each  claimant,  conceiving  himself 
aggrieved,  could  bring  the  cause  here  for  con- 
slderatfon,  and  litigation  of  this  character 
would  be  indefinitely  prolonged,  costs  unduly 
enhanced  and  the  seemly  and  proper  disposition 
of  causes  prevented." 

There  being  only  an  excerpt  from  the  re- 
ceiver's report,  with  no  evidence  or  facts  ex- 
cept as  relevant  to  the  claim  of  the  Hanover' 
National  Bank,  and,  no  entiles  showing 
what  claims  were  presented,  we  are  not  in  a' 
position  to  act  definitely  upon  the  question, 
but  consider  it  not  Improper  to  intimate  that 
as  now  advised  it  would  seem  to  be  neces- 
sary to  a  proper  disposition  of  the  questions 
involved  in  this  litigation  that  the  Atlantic 
Bank  &  Trust  Ck)mpany  of  Greensboro  be 
formally  made  party  to  the  proceedings,  and 
that  the  report  should  disclose  the  amount 
of  indebtedness  of  defendant  to  the  Hanover 
National  Bank,  together  with  the  entire 
amount,  and  as  near  as  may  be  the  value 
of  all  the  collateral  held  by  said  Hanover 
Bank  as  security  for  said  indebtedness. 

Appeal  dismissed. 


(188  N.  C.  134) 

DUGUID  V.  RASBERRY  et  al.    (No.  172.) 

(Supreme  Court  of  North  Carolina.    March  8, 

1922.) 

f.  Joint  adventvros  ^=>5(2)— Party  to  agree- 
ment to  share  profits  on  resale  of  land,  he 
to  bo  credited  with  amount  paid  for  selling 
property,  required  to  prove  amount  reason- 
able and  In  fact  paid. 

Where  defendants  sold  property  purchased 
by  plaintiff  and  paid  for  by  defendants  under 
agreement  to  share  profits  on  resale,  the  de- 
fendants, in  plaintiff's  action  for  his  share  of 
the  profits,  in  order  to  be  credited  with  amount 
paid  auction  company  for  selling  the  property. 


was  required  to  prove  that  the  amount  paid 
was  reasonable  and  had  in  fact  been  paid. 

2.  Joint  adventnros  ^s»4(4)— Party  who  paid 
anctloneer  entitled  to  credit  for  a  reasonabla 
amount  only. 

Where  defendants  paid  for  property  pur- 
chased by  plaintiff  under  agreement  entitlins 
them  to  share  in  profits  on  resale,  but  not  spec- 
ifying the  amount  to  be  paid  by  defendants  to 
auction  company  for  reselling  the  property,  the 
defendants  having  paid  such  company  for  its 
services  were  entitled  to  credit  only  for  what 
the  services  were  reasonably  worth. 

3.  Trial  ^s»256(l)— Failure  to  give  more  spe- 
cific Instructions  must  bo  met  by  request. 

Where  the  instructions  given,  though  gen- 
eral, covered  the  case,  failure  to  give  other 
more  specific  instructions  was  not  error  in  the 
absence  of  a  request  therefor. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;   Lyon,  Judge. 

Action  by  James  A.  Duguld  against  J.  C. 
Rasberry  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.     No  error. 

The  only  testimony  as  to  the  reasonable- 
ness of  the  amount  claimed  to  have  been 
paid  the  auction  company  was  that  of  one  of 
the  defendants,  who  testified  that  the  amount 
was  reasonable,  in  that  they  would  not  have 
been  required  to  pay  it  if  the  company  had 
not  sold  the  property  satisfactorily. 

The  plaintiff  purcliased  at  public  sale  a  val- 
uable storehouse  and  lot  in  the  town  of  Wash- 
ington, N.  C  for  $28,750,  and  transferred 
his  bid  to  the  defendant  under  a  written  con- 
tract in  which  the  defendants  paid  the  pur- 
chase price  and  agreed  that  when  the  prop- 
erty was  sold  they  were  to  be  repaid  the 
purchase  price  with  interest  and  expenses, 
and  they  were  to  liave  two-thirds  of  the  prof- 
its and  plaintiflT  was  to  have  the  other  one- 
third  thereof. 

The  defendants  sold  the  property  for  $43,- 
168  on  time  and  filed  an  account  wliich  in- 
cluded, among  other  things,  an  item  of  $4,- 
316,  which  they  claim  was  a  commissloo  they 
had  paid  to  an  auction  company  for  selling' 
the  property.  The  plaintiff  did  not  dispute 
any  of  the  items  of  the  account,  except  the 
one  for  commission,  claiming  that  the  de- 
fendants should  have  sold  the  property  them- 
selves as  they  were  real  estate  dealers  and 
should  not  have  paid  any  such  sum  as  $4,316 
for  selling  the  same,  as  they  were  getting 
two-thirds  of  the  profits  and  all  actual  ex- 
penses. 

The  court  submitted  an  issue  to  the  jury 
as  to  what  amount  was  a  reasonable  one  for 
selling  the  property,  and  Instructed  them, 
substantially,  that  if  it  was  not  intended,  or 
contemplated,  by  the  parties,  that  the  de- 
fendants should  employ  an  auction  company 
to  sell  the  property  and  it  was  an  unneces- 
sary and  unreasonable  expense  to  incur,  un- 
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der  the  circumstaDces,  and  that,  instead,  de- 
fendants, being  real  estate  dealers,  shoiild 
have  sold  the  property  tfiemselves,  then  the 
jury  should  answer  the  issue,  "Nothing." 
Further  that  if  the  amount  paid  was  un- 
reasonable, the  jury  should  say  what  was  a 
reasonable  amount  and  allow  only  that 
amount  to  the  defendants  for  making  the 
sale,  if  they  found  that  the  defendants 
had  employed  the  auctioneers  and  paid 
the  money,  and  if  the  whole  amount  was  rea- 
sonable the  Jury  should  allow  that  amount 
if  it  had  been  paid  by  .the  defendants,  and  it 
was  necessary  or  reasonable  to  employ  an 
auctioneer  to  make  the  sale.  That  the  Jury 
could  allow  the  whole  amount  claimed  or 
such  part  as  was  reasonable  and  had  been 
paid. 

The  Jury  answered  the  issue,  "Nothing." 
Judgment  Kras  entered  on  the  yerdict,  and 
defendants  appealed. 

« 

Moore  &  Dunn,  of  Newbem,  for  appellants. 
D.  L.  Ward  and  E.  M.  Green,  both  of  New- 
bem, for  appellee. 

WALKER,  J.  [1,  2]  There  would  seem  to 
be  nothing  more  than  a  question  of  fact  in 
this  case.  The  burden  was  upon  the  defend- 
ants to  show  that  the  amount  was  not  only 
a  reasonable  one  for  services  rendered  by 
the  auction  company,  but  that  they  had,  in 
fact,  paid  it,  and  the  evidence  upon  these 
two  questions  was  of  a  most  unsatisfactory 
character.  On  the  bare  facts  of  the  case 
the  sum  charged  In  the  account  against  the 
plaintiff  and  credited  to  the  defendants,  that 
is,  $4,316,  would  appear  to  be  far  beyond 
what  such  a  service,  if  rendered,  was  rea- 
sonably worth,  and  the  evidence,  as  to  the 
fact  of  the  payment  by  the  defendants  to  the 
auction  company,  was  not  such  as  should 
have  been  offered  by  one  occupying  a  posi- 
tion somewhat  similar  to  that  of  a  fiduciary 
liable  to  account  for  money  received  and  dis- 
bursed by  him.  There  ^^-as  no  receipt  of  the 
auction  company  introduced  In  evidence  by 
the  defendants.  The  witness  merely  stated 
that  the  money  had  been  paid  but  without 
showing  the  receipt  for  the  same  or  calling, 
as  witnesses,  the  parties  to  whom  it  was 
paid.  The  Jury  either  discredited  this  evi- 
dence, as  to  the  payment,  or  decided  that 
the  defendants  had  not  produced  satisfactory 
evidence  to  show  what  was  a  reasonable 
amount  to  be  paid  for  the  service  rendered, 
nor  that  what  was  paid,  if  anything,  was 
reasonable.  The  contract  did  not  fix  the 
amount,  and,  in  the  absence  of  a  more  defi- 
nite agreement  between  the  parties,  as  to  the 
same,  the  defendants  were  entitled  only  to 
a  credit  for  what  the  services  of  the  auc- 
tioneer were  reasonably  worth  under  all  the 
facts  and  circumstances  of  the  case.  13  Cor- 
pus Juris,  791,  §  1017;  Nordyke  v.  Kehlor, 
155  Mo.  643.  56  S.  W.  287,  78  Am.  St.  Rep. 


600.  This  question  was  fairly  and  fully  sub- 
mitted to  the  Jury  by  the  court,  in  everj  as- 
pect of  it,  and  the  charge  was  exceedir^ly 
fialr  to  the  defendants,  if  not  more  reasonaole 
to  them  than  they  should  have  expected.  It 
was  a  question  of  fact,  and  the  Jury,  upon 
the  evidence,  have  decided  it  against  the 
contention  of  the  appellants. 

[3]  The  court  properly  overruled  the  mo- 
tion for  a  nonsuit.  There  were  no  prayeiV 
for  special  instructions.  If  the  defendants 
had  desired  other  instructions  than  those 
given,  which,  though  general,  covered  the 
case,  they  should  have  asked  for  more  spe- 
cific instructions  in  order  to  present  any 
view  which  they  thought  should  be  more 
particularly  stated.  Simmons  v.  Davenport, 
140  N.  G.  407,  53  S.  E.  225,  and  cases  cited 
in  Anno.  Edition.  But  we  consider  that  the 
Jury  understood  the  real  merits  of  the  case 
and  reached  the  proper  conclusion  upon  the 
issue  and  evidence. 

If  the  verdict  was  against  the  weight  of 
the  evidence,  the  defendants*  remedy  was  an 
application  to  the  court  to  set  it  aside;  but 
the  decision  upon  such  a  matter  is  not  re- 
viewable here.  But  if  it  could  be  revised  by 
us,  we  are  inclined  strongly  to  the  opinion 
that,  upon  the  evidence,  the  conclusion  of 


the  Jury  was  a  correct  one. 
No  error. 

(183  N.  C.  129) 

PASCHAL  V.  JOHNSTON  et  al.     (No.  331.) 

(Supreme  Ck>urt  of  North  Carolina.    March  8, 

1922.) 

1.  Sohools  and  school  cNstriots  ^=933— In  oem- 
binino  a  speoial  tax  school  district  with  a 
nonspecial  tax  school  district,  the  latter 
should  be  allowed  to  vote  separately  on  the 
proposed  tax. 

Since  special  tax  school  districts  are  pub- 
lic quasi  corporations  prohibited  by  Const  art. 
7,  I  7,  from  contracting  debts  for  other  than 
necessary  expenses  except  by  vote  of  the  peo- 
ple, in  order  to  combine  a  special  tax  dis- 
trict with  a  nonspecial  tax  district,  the  ques- 
tion should  be  considered  and  dealt  with  as 
an  enlargement  of  districts  under  C.  S.  §  5530, 
permitting  the  outside  territory  to  vote  sepa- 
rately on  the  proposed  tax. 

2.  Schools  and  school  districts  <@=>97(7)— Bond 
Issue  by  consolidated  school  district  held 
valid. 

C.  S.  §  360,  provides  that  every  school  or 
other  district  authorized  to  issue  bonds  shall 
for  that  purpose  be  a  body  politic,  etc.,  Pub. 
Laws  Sp.  Sess.  1920,  c.  87,  authorises  the 
trustees  of  any  school  district  to  issue  bonds. 
Ileld,  in  view  of  Pub.  Laws  Sp.  Sess.  1920,  c 
87,  §  9,  Pub.  Laws  1921,  c.  224,  and  Pub. 
Laws  1921,  c.  133,  §  4,  making  the  inhabitants 
of  a  school  district  a  body  politic  and  cor- 
porate for  purposes  of  issuing  and  paying 
bonds,  that  bonds,  duly  voted  and  issued  by 
a  consolidated  district  composed  of  two  8cho(^ 
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districts  combined  under  C.  S.  §§  546(M5479 
and  Pub.  Laws  1921,  c.  179,.  and  which  dis- 
tricts had  prior  to  consolidation  voted  the 
same  rate  of  taxation,  were  valid. 

3.  Statutes   <S;:^64  (4)— In  validity   of   one   sec- 
tion of  statute  does  not  afFect  other  sections 
not  related  thereto. 
Though  Pub.  Laws  1921,  c.  133,  §  1,  validat- 
ing election  on  special  taxes  and  bond  issues, 
has   been   held   unconstitutional  in   application 
to   certain  school  districts,   section  4,   confer- 
ring the  powers  of  a  body  politic  and  corpo- 
rate  on  inhabitants  of  the  school  district,   is 
not   thereby   rendered   invalid,   since   the    sec- 
tions apply  to  different  subjects. 

Appeal  from  Superior  Court,  Alamance 
County;     Devin,   Judge. 

Suit  by  W.  A.  Pbscbal  against  Charles  D. 
Johnston  and  others,  •  trustees  of  the  Alta- 
mahaw-Ossipee  Consolidated  School  Dis- 
trict, for  an  injunction.  From  judgment  for 
defendants,    plaintiff   appeals.    Affirmed. 

Civil  action  to  restrain  the  issuance  of 
bondfl  by  the  Altamahaw-Ossipee  consoli- 
dated school  district  heard  upon  case  agreed, 
and'  by  consent  of  parties,  before  his  honor 
W.  A.  Devln,  resident  judge  of  the  tenth  dis- 
trict on  January  31,  1922.  On  the  hearing 
it  was  made  to  appear,  among  other  things: 
That  the  AltanMhaw  and  Ossipee  school  dis- 
tricts were  each  separate  school  districts, 
and  under  a  statute  applicable  had  voted 
a  special  tax  for  schools  of  30  cents  on  the 
$100  valuation  of  property  which  had  been 
levied,  collected,  and  applied  to  the  purpose 
indicated  for  several  years  prior  to  1921. 
That  on  April  4.  1921,  by  order  of  the  board 
of  education,  the  two  districts  were  coh- 
Bolidated  and  to  be  known  as  the  Altanm- 
haw-Ussipee  school  district.  Trustees  of  the 
consolidated  district  were  duly  ai^>ointed 
and  qualified.  That  on  the30thLday  of  June, 
1921,  on  petition  of  said  board  of  trustees, 
an  election  was  ordered  by  the  board  of 
commissioners  of  Alamance  county  on  the 
question  whether  said  consolidated  district 
should  issue  $50,000  of  bonds,  and  levying  a 
tax  to  pay  same  in  accord  w^ith  statute  ap- 
plicable, and,  said  election  having  duly  and 
regularly  been  held,  the  measure  was  ap- 
proved by  a  large  majority  of  the  duly  quali- 
fied voters  of  the  district,  and  thereupon  the 
plaintiff,  a  citizen  and  taxpayer  of  the  dis- 
trict, instituted  the  present  action  to  re- 
strain the  issue  of  said  bonds  as  stated. 
Upon  these  and  other  pertinent  facts  pre- 
sented the  court  entered  judgment  as  fol- 
lows: 

"This  case  coming  on  to  be  heard  before  me 
this  day,  and  beiug  heard  upon  the  agreed  state- 
ment of  facts,  and  argument  of  counsel  for 
both  plaintiff  and  defendants,  and  the  court  be- 
ing of  the  opinion — 

"First.  That  the  county  board  of  education 


Altamahaw-Ossipee  consolidated  school  district 
by  virtue  of  Consolidated  Statutes,  section 
5473,  as  amended-  by  chapter  179  of  Public 
Laws  of  1921. 

"Second.  That  said  Altamahaw-Ossipee  con- 
solidated school  district  so  created  by  the  coun- 
ty board  of  education  of  Alamance  county  is  a 
body  corporate  and  politic  by  virtue  of  chapter 
308,  Public  Laws  of  1919.  See,  also,  chapter 
133,  Public  Laws  of  1921. 

"Third.  That  said  school  district  is  author- 
ized and  empowered  by  virtue  of  chapter  87, 
Public  Laws  of  1920,  Special  Session,  to  issue 
bonds. 

"Fourth.  That  the  provisions  of  law  neces- 
sary to  be  complied  with  prior  to  the  issuance 
of  bonds  under  said  act  have  all  been  complied 
with  by  said  Altamahaw-Ossipee  consolidated 
school  district,  and  that  the  resolution  of  the 
trustees  of  said  school  district,  passed  the 
23d  day  of  January,  1922,  and  authorizing  the 
issuance  of  $50,000  bonds  of  said  district,  is  a 
valid  exercise  of  an  existing  power,  and  that 
said  trustees  should  be  permitted  to  proceed 
with  the  issuance  and  sale  of  said  bonds. 

"Fifth.  That  after  the  issuance  and  sale  of 
said  bonds,  there  will  be  full  power  and  au- 
thority in,  and  it  will  be  the  duty  of  the  board 
of  commissioners  of  Alamance  county  to  levy 
annually  a  special  tax  ad  valorem  on  all  taxable 
property  in  said  school  district  for  the  purpose 
of  paying  and  sufficient  to  pay  the  principal  and 
interest  of  said  bonds. 

'*It  is,  therefore,  upon  motion  of  counsel 
for  defendants,  considered,  ordered,  and  ad- 
judged that  the  petition  of  plaintiff,  prayiug 
for  an  injunction  to  restrain  the  issuance  and 
sale  of  said  bonds,  be,  and  the  same  is  here- 
by, dismissed. 

"Plaintiff  will  pay  the  cost  of  this  action,  to 
be  taxed  by  the  clerk." 

Plaintiff  excepted  and  appealed. 

R  S.  W.  Dameron,  of  Burlington,  and  H. 
J.  Rhodes,  of  Kewbern,  for  appellant. 

Coulter  &  Cooper,  of  Burlington,  for  appel- 
lees school  trustees. 

HOKE,  J.  In  our  opinion  there  la  no 
maintainable  objection  to  the  validity  of 
this  proposed  bond  issue.  Under  Consoli- 
dated Statutes,  chapter  95,  article  10,  and 
chapter  179.  section  1,  Laws  of  1921,  the 
county  boards  of  education  are,  under  spec- 
ified conditions,  expressly  authorized  to  con- 
solidate 'local  tax  districts  and  special 
chartered  districts,"  both  where  they  have 
the  same  or  different  tax  rates,  and  also  to 
consolidate  tax  districts  with  nonlocal  tax 
districts,  etc.  The  statute  contains  provi- 
sions further  that  in  case  of  consolidation 
where  the  tax  rate  differs  the  rate  may  be 
made  uniform  by  the  county  commissioners 
on  the  recommendation  of  the  board  of  ed- 
ucation, and  with  a  further  proviso  that  no 
taxpayer  of  a  consolidated  district  shall  be 
required  to  pay  a  larger  special  tax  rate 
than   that  originally   voted  by  his  district. 


of  Alamance  county  had  authority  to  create  the  I  In  the  case  presented  here,  both  of  these  dls- 
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trlcts  having  heretofore  voted  the  same  spe- 
cial tax  rate  for  school  purposes,  there  Is  no 
constitutional  question  involved  by  an  in- 
crease of  the  tax  rate  of  either. 

[1]  As  to  instances  where  the  tax  rate 
may  differ,  as  where  there  is  an  attempt  to 
combine  a  special  tax  district  with  a  non- 
special  tax  rate  territory,  the  statute  pre- 
sents greater  difficulty;  for  these  special 
school  tax  districts,  organized  and  exercis- 
ing governmental  functions  in  the  adminis- 
tration of  the  school  laws,  have  been  held 
public  quasi  corporations,  subject  to  the  con- 
stitutional provisions  in  restraint  of  con- 
tracting debts  for  other  than  neL*essary  ex- 
penses, except  by  vote  of  the  people  of  a 
given  district.  Smith  v.  School  Trustees,  141 
N.  C.  143,  53  S.  £.  524,  8  Ann.  Gas.  629 ;  Con- 
stitution, art.  7,  §  7.  Where  such  conditions 
are  presented,  and,  owing  to  the  constitu- 
tional objection  suggested,  it  would  seem  that 
In  order  to  combine  a  special  tax  district 
with  nonspecial  tax  territory  the  question 
should  be  considered  and  dealt  with  as  an 
enlargement  of  districts,  and  coming  under 
section  5530  of  Consolidated  Statutes,  where- 
by the  outside  territory  is  allowed  to  vote 
separately  on  the  proposed  tax.  The  ques- 
tion, however,  does  not  arise  on  the  present 
record,  and  is  only  referred  to  In  order  to 
exclude  the  inference  that  in  making  our 
present  decision  we  are  approving  in  toto 
the  provisions  of  chapter  179,  above  refer- 
red to. 

[2]  The  two  districts,  therefore,  having 
been  properly  combined  into  one,  and  the 
voters  of  the  consolidated  district  having  ap- 
proved the  bond  issue  by  a  pronounced  ma- 
jority, in  addition  to  the  principle  announced 
in  Smith  v.  School  District,  supra,  there  is 
ample  and  express  statutory  provisions,  in- 
corporating the  inhabitants  and  affording 
further  authority,  if  any  were  required,  for 
the  measure  as  contemplated.  In  chapter 
308  of  Laws  of  1919,  it  is  provided,  among 
other  things,  that  the  inhabitants  of  every 
road,  school,  or  other  district  in  or  on  be- 
half of  which  bonds  or  other  evidence  of 
debt  are  authorized  by  law  to  be  issued,  etc., 
shall  for  all  purposes  relating  to  the  issue 
of  such  bonds  or  other  evidence  of  debt  con- 
stitute a  body  politic  and  corporate,  and  its 
governing  authorities  may  adopt  a  seal,  and, 
except  as  otherwise  provided  by  law,  may 
have  all  the  powers  and  perform  all  the  du- 
ties of  an  Incorporation  in  reference  to  the 
issue  or  payment  of  such  bonds  or  other  in- 
debtedness, etc.  Such  statute  appearing  is 
C.  S.  i  360.  And  in  chapter  ST,  Public  Laws 
Special  Session  1920,  it  is  enacted  that  the 
board  of  trustees  of  any  school  district  in 
this  state  is  authorized  to  issue  bonds  for 
special  school  purposes,  where  the  measure 
is  properly  approved  by  the  voters  at  an  elec- 
tion held  as  the  law  provides.  In  section  9 
of  this  statute  the  term  "school  district"  Is 


defined  to  include  every  graded  school  dis- 
trict, high  school  district,  township,  or  oth- 
er school  district  in  this  state,  and  the  term 
"board  of  ^trustees"  shall  include  the  prin- 
cipal administrative  or  governing  body  of  a 
school  district  by  whatever  name  called. 
And  that  there  may  be  no  uncertainty  tp 
arise  from  the  use  of  these  broad  and  inclu- 
sive terms,  chapter  224,  Laws  of  1921,  super- 
adds to  "governing  body*'  the  words  "or 
school  committee,*'  thus  extending  the  provi- 
sions of  the  act  to  these  school  districts 
which  were  then  in  charge  of  local  school 
agents  under  the  direction  of  the  county 
board  of  education.  Again  in  Laws  1921,  c. 
133,  I  4,  there  is  further  provision  made 
that,  for  all  purposes  relating  to  the  issu- 
ance or  payment  of  bonds  by  or  on  behalf  of 
any  school  district  in  this  state,  the  inhabit- 
ants are  constituted  a  body  politic  and  cor- 
porate by  the  name  and  style  by  which  such 
scho(^  district  is  known,  and  said  body  poli- 
tic is  hereby  authorized  to  sue  and  be  sued, 
etc. 

[3]  It  Is  suggested  that  section  1  of  this 
last  statute  has  in  certain  instances  been 
disapproved  in  Its  application  to  certain 
school  districts  which  the  General  Assembly 
has  attempted  to  create  by  special  enactment, 
contrary  to  one  of  the  recent  constitutional 
amendments  contained  in  article  2,  §  29,  pro- 
hibiting the  incorporation  of  new  school  dis- 
tricts by  special  enactment  as  shown  In  Fair- 
mont Graded  School  District  v.  Loan  &  Trust 
Co.,  181  N.  C.  306,  107  S.  B.  130;  Sechrist  v. 
Commissioners,  181  N.  C.  511,  107  S.  E.  503. 
But  if  it  be  conceded  that  every  instance  hav- 
ing significance  coming  under  this  section  1 
is  within  the  principle  of  the  decision  refer- 
red to,  that,  as  appellee  contends,  would  not 
affect  the  force  and  operation  of  section  4 
just  cited ;  the  latter  being  on  a  subject  dis- 
tinct and  severable  from  the  provisions  of 
section  1.  Keith  v.  Lockhart,  171  N.  C.  pp. 
451-159,  88  S.  B.  640,  Ann.  Cas.  1918D,  916; 
Black  on  Constitutional  Law,  §  44.  There 
is  nothing  In  Woosley  v.  Commissioners,  de- 
cided at  the  present  term,  182  N.  C.  — ,  109 
S.  E.  368,  that  in  any  way  militates  against 
our  disposition  of  the  present  appeal.  In 
that  case  the  court  held  that — 

"Under  the  law  there  prevailing  and  appli- 
cable (C.  S.  5469-5473),  the  county  boards  of 
education  were  without  authority  to  superim- 
pose a  high  school  district  on  existing  districts 
not  consolidated  or  abolished,  but  still  func- 
tioning for  other  than  high  school  purposes, 
and  that  the  said  section  referred  to  the  es- 
tablishment or  change  of  districts  in  the  sense 
of  territorial  divisions  or  geographical  re- 
gions." 

In  the  present  case,  and  under  the  Laws 
of  1879,  these  boards,  as  we  have  seen,  are 
authorized  to  combine  special  tax  districts, 
and  these  consolidated  districts  are  author- 
ized to  vote  special  tax  rates  for  schools  on 
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the  entire  district  In  accordance  with  law. 
And  in  instances  like  the  present,  where  the 
districts  have  already  voted  the  same  tax 
rate,  the  consolidation  making  no  increase  of 
the  prevailing  tax  and  authorizing  none,  ex- 
cept where  the  voters  impose  it  upon  them- 
selves, such  a  statute  is,  in  our  opinion,  clear- 
ly within  the  legislative  power,  and  under 
its  provisions,  the  proposed  bond  issue  hav- 
ing been  fully  approved  by  the  voters,  the 
same  will  constitute  a  valid  obligation  of 
the  consolidated  district  The  court  below 
has  correctly  ruled  that  the  restraining  or- 
der should  be  dissolved,  and  action  dismissed. 
Affirmed. 


(183  N.  C.  158) 

BUTT  V.  MOORE.    (No.  181.) 

(Supreme  Court  of  North  Carolina.    March  15, 

1922.) 

i.  Trial  ^=s»l39(l)^Refusal  to  submit  Issue  to 

Iury  is  error,  though  evidence  to  sustain  it  Is 
insatisfaotory. 

It  was  error  for  the  trial  court  to  refuse 
to  submit  one  cause  of  action  to  the  jury,  where 
there  was  evidence  to  sustain  it,  though  the 
evidence  of  plaintiff  was  not  very  satisfactory 
and  that  of  defendant  quite  positive. 

2.  Appeal  and  error  (Ss>ll72(3)  —  New  trial 
granted  only  as  to  cause  of  action  as  to  which 
there  was  error. 

Where  plaintiff  sued  on  two  causes  of  ac- 
tion as  to  one  of  which  there  was  no  error  at 
the  trial,  a  new  trial  granted  will  be  limited  to 
the  other  cause  of  action  as  to  which  there  was 
error. 

Appeal  from  Superior  Court,  Pitt  County ; 
Lyon,  Judge. 

Action  by  R.  F.  Butt  against  W.  C.  Moore 
to  recover  damages  for  an  alleged  breach  of 
contract  Judgment  for  defendant,  and 
plaintiff  appeals.    Partial  new  triaL 

The  plaintiff  complained  that  he  was  a 
tenant  on  the  farm  of  the  defendant  for  the 
year  1916,  and  that  he  entered  into  an  agree- 
ment or  contract  with  the  defendant  where- 
by the  said  defendant  agreed  to  pay  for  one- 
half  of  all  tobacco  grading  and  to  furnish 
the  said  plaintiff  SOO  pounds  of  fertilizer  to 
the  acre  of  cotton  and  com,  and  alleges  that 
the  defendant  failed  and  refused  to  pay  for 
one-half  of  the  tobacco  grading,  which  was 
$21,  also  failed  to  furnish  the  amount  of  fer- 
tilizer agreed  upon  in  said  contract,  whereby 
the  plaintiff  suffered  a  loss  of  $21.60. 

The  court  submitted  to  the  Jury  the  ques- 
tion of  grading  the  tobacco,  but  declined  to 
allow  them  to  consider  the  alleged  shortage 
and  failure  to  furnish  the  full  amount  of 
fertilizer. 


There  was  a  verdict  and  judgment  In  faror 
of  the  defendant    Plaintiff  appealed. 
Julius  Brown,  of  Greenville,  for  appelant 
F.  Q.  James  &  Son,  of  Greenville,  for  ap- 
pellee. 

STACY,  J.  [1]  The  plaintiff  set  op  two 
causes  of  action:  One  for  failure  to  pay  one- 
half  of  the  cost  of  grading  the  tobacco ;  and 
the  other  for  failure  to  furnish  the  amoont 
of  fertilizer  as  agreed  upon  between  the  par- 
ties. His  honor  decUned  to  submit  the  sec- 
ond cause  of  action  to  the  Jury.  In  this  we 
think  there  was  error.  True,  the  evidence  of 
the  plaintiff  is  not  very  satisfactory  on  this 
phase  of  the  case — and  that  of  the  defendant 
^uite  positive — but  we  think  it  was  sufficient 
to  require  its  submission  to  the  Jury. 

[2]  As  we  find  no  error  in  the  trial  of  the 
first  cause  of  action,  the  new  trial  will  be 
limited  to  the  second  phase  of  the  case. 

Partial  new  trial. 


(183  N.  C.  740) 

STATE  V.  SALEEBY.'     (No.    162.) 

(Supreme  Court  of  North  Carolina.    March  15, 

1922.) 

1.  Indictment  and  Information  ^=>l— Indlot- 
ment  not  necessary  In  case  of  misdemeanor 
transferred  from  Inferior  court. 

Under  Pab.  Loc.  Laws  1915,  c  681,  I  3,  au- 
thorizing the  transfer  of  cases  from  the  in- 
ferior court  thereby  established  to  the  superior 
court,  a  bill  of  indictment  need  not  be  found  in 
the  superior  court  for  selling  or  possessing  liq- 
uor for  sale,  as  the  lower  court  had  juriadie- 
tion. 

2.  intoxicating  llqnors  ^=>238 (5)— Failure  to 
prove  sale  to  person  alleged  obviated  by  avl- 
denco  In  reply. 

The  failure  of  the  state  to  prove  a  ssle  of 
liquor  to  the  person  named  in  the  warrant  up- 
on which  defendant  based  her  motion  for  a 
nonsuit  was  obviated  by  the  fact  that  he  put 
in  evidence,  and  the  state  in  reply  proved  a  sale 
to  such  person. 

3.  Indictment  and  information  ^s>l  1 9— Allega- 
tion of  sale  of  liquor  to  particular  person  held 
surplusage. 

Under  C.  S.  §  3383,  an  allegation  in  a  war- 
rant for  selling  liquor  of  a  sale  to  a  particular 
person,  even  if  not  proved,  woc^d  have  been 
mere  surplusage. 

4.  Criminal  law  ^=>l  1 10(6)— Case  on  appeal 
not  oorrsoted  without  showing  that  lower 
court  would  make  oorrectlon. 

The  statement  of  a  case  on  appesl  will  not 
be  corrected  unless  the  party  moving  for  such 
correction  makes  it  clear,  usually  by  letter  fron. 
the  judge,  that  he  will  make  the  correction  if 
given  the  opportunity. 
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5.  CrlmiMU  law  ^»878 (2)— General  verdlot 
and  Judgmeat  oa  two  counts  valid  If  ao  error 
as  to  one. 

There  being  a  aeneral  rerdict  on  two  counts, 
if  there  is  no  error  as  to  one,  the  rerdict  and 
judirment  will  stand. 

6.  Crlmiaal  law  ^=»722 (2)— Remark  In  argu- 
ment as  to  indignation  meeting  held  Impropeit 

In  a  prosecution  for  selling  and  possessing 
liquor  for  sale,  the  solicitor's  remark  in  his 
argument  that  defendant  had  sold  so  much  liq- 
uor that  an  indignation  meeting  had  been  held 
was  improper. 

7.  Criminal  law  <9=>730(  1 2)— Withdrawal  of 
improper  remark  and  charge  not  to  consider 
It  held  sufRcient  to  obviate  effect. 

In  a  prosecution  for  selling  and  possessing 
liquor,  where  the  solicitor  stated  that  defendant 
had  sold  so  much  liquor  that  an  indignation 
meeting  was  held,  but  the  court  required  him  to 
withdraw  the  statement,  and  told  the  jury  not 
to  consider  it,  this  was  all  that  was  reasonably 
necessary  to  obviate  the  effect. 

8.  Intoxicating  liquors  ^=:;>227— Evidence  of  de- 
fendant's bad  character  for  selling  liquor 
property  admitted. 

Where  a  defendant,  charged  with  selling 
and  possessing  liquor,  went  on  the  witness 
stand,  he  put  his  character  in  issue,  and  it  was 
not  error  to  admit  testimony  that  his  character 
was  bad  for  selling  liquor. 

Appeal  from  Superior  Court,  Pitt  County; 
Horton,  Judge. 

Nick  Saleeby  was  conyicted  of  possessing 
for  sale,  and  selling,  liquor,  and  he  appeals. 
Affirmed. 

The  defendant  was  arrested  on  a  warrant 
issued  from  the  mayor's  court  of  Qreenville 
charging:  (1)  Possession  of  liquor  for  sale; 
and  (2)  charging  the  sale  thereof  to  one  Guy 
Caton ;  and  was  bound  over  to  the  recorder's 
court  Under  section  3,  chapter  681,  Public 
Local  Laws  1915,  establishing  an  Inferior 
court  for  Pitt,  the  Judge  was  given  power  to 
transfer  any  cause  therein  pending  to  the 
superior  court,  and,  the  defendant  desiring  a 
jury  trial,  the  case  was  transferred  to  the 
superior  court.  And  from  the  general  ver- 
dict of  guilty  and  sentence  the  defendant 
appealed. 

Albion  Dunn,  of  Greenville,  for  appellant. 
Tlie  Attorney  General  and  the  Assistant 
Attorney  General,  for  the  State. 

CLARK,  C.  J.  The  defendant  was  con- 
victed upon  both  counts  on  a  general  verdict. 
There  was  evidence  of  the  sale  of  liquor  by 
the  defendant  to  the  three  state's  witnesses 
and  also  that  the  defendant  was  a  source 
from  whom  the  bell  boys  of  the  Proctor 
Hotel  had  obtained  whisky  for  the  past  two 
years  for  guests  at  that  hotel. 

[1]  The  defendant's  first  assignment  of  er- 
ror was  that  there  was  no  bill  of  indictment 
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by  the  grand  Jury.  It  was  not  necessary 
that  a  bill  of  indictment  should  have  been 
foimd  against  the  defendant  in  the  superior 
court,  as  the  lower  court  had  Jurisdiction 
of  this  misdemeanor.  State  v.  Lytle,  138  N. 
C.  738,  51  S.  E.  66 ;  State  v.  Boyd,  175  N.  O. 
791,  95  S.  E.  161;  State  v.  PubUshing  Co., 
179  N.  C.  720,  102  S.  E.  8ia 

[2,3]  The  defendant  moved  for  a  nonsuit 
at  the  dose  of  the  state's  evidence,  because 
there  was  no  evidence  at  that  time  of  the 
sale  to  Guy  Caton,  but  that  was  obviated  by 
the  fact  that  the  defendant  put  on  evidence 
and  the  state  in  its  reply  proved  a  sale  to 
Guy  Caton.  State  v.  Ingram,  180  N.  C.  673, 
105  S.  E.  8.  Besides  C.  S.  3383  provides: 
*'It  shall  not  be  necessary  to  allege  a  sale  to 
a  particular  person"  (State  v.  Brown,  170  N. 
C.  714,  86  S.  E.  1042),  and  the  allegation  in 
the  warrant  of  the  sale  to  Caton,  even  if  it 
had  not  been  proven,  would  have  been  mere 
surplusage.  State  v.  Lemons,  182  N.  C.  829, 
109  S.  E.  27. 

[4]  The  case  on  appeal  contained  an  as- 
signment of  error  in  the  charge,  but  the  At- 
torney General  moved  the  court  for  leave  to 
correct  the  statement  of  the  case  in  that 
particular,  alleging  an  inadvertence  in  mak- 
ing up  the  case  on  appeal,  and  the  willing- 
ness of  Judge  Horton,  if  given  an  opportu- 
nity, to  correct  the  mistake.  This  court  has 
repeatedly  held  that  it  will  not  correct  a 
statement  of  a  case  on  appeal  unless  the  par- 
ty moving  for  such  corrections  makes  it  clear 
to  the  court,  usually  by  letter  from  the  Judge, 
that  he  will  make  the  correction  if  given  the 
opportunity.  Slocumb  v.  Construction  Co., 
142  N.  C.  351,  55  S.  E.  196,  and  cases  there 
cited.  On  motion  by  the  Attorney  G^eneral 
and  notice  thereof  to  counsel  for  the  defend- 
ant, the  case  on  appeal  was  amended  by  the 
judge  upon  b^ng  given  the  opportunity  to  do 
so. 

[6,  6]  There  being  a  general  verdict  upon 
two  counts,  if  there  is  no  error  as  to  one,  the 
verdict  and  Judgment  will  stand.  We,  how- 
ever, find  no  error  as  to  the  second  count 
also.  In  the  course  of  the  argument  the 
solicitor  stated  to  the  Jury  that — 

'They  could  not  afford  not  to  convict  the 
defendant  for  the  reason  that  he  had  sold  so 
much  liquor  in  town  that  an  indignation  meet- 
ing had  been  held  in  front  of  the  National  Bank 
about  this  matter." 

In  apt  time,  and  immediately  upon  this 
statement,  the  counsel  for  the  defendant 
arose  and  objected  to  the  remark,  for  the 
reason  that  there  was  no  evidence  to  sup- 
port the  statement,  and  the  same  was  highly 
prejudicial  to  the  defendant  His  honor 
stopped  the  solicitor  in  his  argument,  and 
required  him  to  withdraw  his  statement, 
which  he  did  then  and  there  in  the  presence  of 
the  Jury,  and  the  Judge  charged  the  Jury  not 
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to  consider  the  same,  as  there  was  no  evi- 
dence to  support  it,  and  not  to  consider  It. 

[7]  The  remark  of  the  solicitor  was  Im- 
proper, and  the  court  did  all  that  could  be 
done  to  correct  any  injurious  Impressloii  that 
the  jury  mi^t  have  received  therefrom.  It 
would  be  exceedingly  detrimental  to  the  ad* 
ministration  of  justice  if  a  remark  of  counsel 
during  the  progress  of  the  trial,  or  even  an 
inadvertent  expression  of  the  judge,  should 
be  construed  as  so  injurious  that  the  pro- 
ceedings are  hopelessly  invalid.  When  the 
judge  has  plainly  stated  to  the  jury  that  the 
remarks  were  improper,  and  carefully  cau- 
tioned them  that  the  remarks  should  be  not 
considered,  all  has  been  done  that  is  reason- 
ably necessary  to  obviate  the  effect 

In  State  v.  Jacobs,  106  N.  C.  686,  10  S.  E. 
1031,  where  there  was  an  exception  that  an 
incidental  remark  of  the  judge  invalidated 
the  proceedings,  this  court  said: 


**i 


'Our  juries  are  usually  men  of  intelligence, 
competent  to  understand  the  evidence  and 
draw  their  own  conclusions  as  to  the  facts.  To 
constnie  every  remark  incidentally  made  by  the 
judge,  in  ruling  upon  debated  questions  arising 
on  the  trial  or  otherwise,  to  have  such  weight 
upon  the  mind  of  the  jury  as  to  bias  the  free- 
dom of  their  verdict  is  as  little  complimentary 
to  the  intelligence  and  sturdy  independence  of 
those  who  compose  our  juries  as  it  is  to  the 
impartiality  of  those  who  are  called  upon  to 
preside  over  our  superior  and  criminal  courts." 

This  was  dted  and  approved  in  State  v. 
Baldwin,  178  N.  0.  690,  100  S.  E.  348,  10  A. 
I*.  R.  1112,  and  in  other  cases  there  died.  In 
State  V.  Crane,  110  N.  0.  535,  15  S.  B.  232, 
the  court,  in  commenting  upon  the  exception 
that,  though  the  judge  had  withdrawn  the 
evidence  from  the  jury,  they  would  still  be 
affected  by  it,  said: 

"Jurors  are  not  expected  to  possess  legal 
training.  Their  province  is  not  to  pass  on 
questions  of  law  but  their  grasp  of  the  facts 
is  usually  just  and  accurate,  aud  probably  not  a 
court  passes  that  upon  the  jury  there  are  not 
men  of  equal  mental  capacity  with  the  judge 
who  presides,  or  the  counsel  who  addresses 
them.  Jurors  are  not  in  their  nonage,  and  it 
is  not  just  to  underrate  their  intelligence." 

[81  The  defendant  having  gone  on  the  wit- 
ness stand  put  his  character  in  Issue.  A  wit- 
ness testified  that  the  defendant's  character 
was  bad,  voluntarily  qualifying  it  by  adding, 
"for  selling  liquor."  This  was  not  erroneous. 
State  V.  Butler,  177  N.  O.  685,  08  S.  E.  821. 
Besides  that  fact  fully  appeared  in  the  evi- 
dence on  the  facts. 

It  appears  from  the  evidence  that  the  de- 
fendant was  proven,  not  only  to  be  guilty,  but 
was  shown  to  be  a  hardened  offender  against 
the  law  in  this  particular.  Upon  considera- 
tion of  all  the  exceptions  w'e  find  no  error. 


(188  K.  C.  738) 
STATE  V.  SINGLETON.    (No.  88.) 

(Supreme  Court  of  North  Carolina.    March  15, 

1022.) 

i.  Dlsordorly  house  ^s» 1 9— Directed  verdict  of 
guilty  In  proseoutlen  for  rentiog  rooms  for 
Immoral  pm^poseo  heliff  error. 

Under  the  evidence  in  a  prosecution  for 
renting  rooms  for  purposes  of  prostitution,  di- 
rected verdict  of  guilty  held  erroneous. 

2.  Criminal  law  ^=s>308,  561(1)  —  Defondaot 
presumed  Innocent,  and  otate  must  prove 
guilt  beyond  a  reasonable  doubt. 

The  defendant  in  a  criminal  case  enters 
on  the  trial  with  the  common-law  presump- 
tion of  innocence  in  her  favor,  and  her  plea  of 
not  guilty  easts  on  the  state  the  burden  of 
establishing  her  guilt  beyond  a  reasonable 
doubt. 

3.  Criminal  law  ^=»753(3)— Error  to  direct 
verdict  against  defendant  in  absenoe  of  ad- 
mission or  presumption  calling  for  explana- 
tion. 

It  is  error  to  direct  a  verdict  against  de- 
fendant in  a  criminal  action,  where  there  is 
no  admission  or  presumption,  calling  for  ex- 
planation or  reply  on  defendant's  part. 

4.  Criminal  law  «=s»763,  764(7)— instruction  to 
find  certain  way  If  Jury  belleveo  evidenoo 
stiould  not  be  given. 

A  charge  to  find  a  certain  way,  "if  yon  be- 
lieve the  evidence,*'  should  not  be  given. 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;   Cranmer,  Judge. 

Laura  Singleton  was  convicted  of  an  of- 
fense, and  she  appeals.    New  trial  granted. 

Oiminal  prosecution  tried  upon  an  indict- 
ment charging  the  defendant  with  having 
willfully  and  unlawfully  rented  rooms  in  her 
house  for  purposes  of  prostitution  in  viola- 
tion of  chapter  215,  Public  Laws  1919. 

The  state  offered  three  witnesses,  police- 
men of  the  city  of  Goldsboro,  who  testified 
in  effect  that  they  had  seen  men  going  in  and 
out  of  defendant's  house;  that  her  r^uta- 
tion  was  bad ;  and  that  one  Mlra  Brown  had 
been  heard  to  swear  in  the  presence  of  the 
defendadt  that  she  occupied  one  of  her  rooms 
for  immoral  purposes.  The  officers  witnessed 
no  acts  of  immorality. 

The  defendant  offered  no  evidence. 

There  was  a  verdict  and  judgment  against 
the  defendant,  from  which  she  appealed,  as- 
signing errors. 

J.  F.  Thomson,  of  Goldsboro,  for  appellant 
J.  S.  Manning,  Atty.  Gen.,  and  Frank  Nash, 
Asst.  Atty.  Gen.,  for  the  State. 

STACY,  J.  [1]  At  the  close  of  the  evi- 
dence, his  honor  charged  the  jury  as  follows: 

"Gentlemen  of  the  jury,  you  have  heard  the 
evidence  of  the  witnesses.  If  you  believe  the 
evidence,  I  instruct  you  that  you  will  find  the 
defendant,  Laura  Singleton,  guilty." 
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To  this  instmctiOD  the  defendant  excepted, 
and  the  same  is  assigned  as  error.  We  think 
the  exception  is  well  taken,  and,  under  a  uni- 
form line  of  decisions,  it  must  he  held  for 
reversible  error.  State  v«  Alley,  180  N.  0. 
663,  104  S.  E.  365;  SUte  v.  Boyd,  175  N.  a 
793,  95  S.  E.  161;  Brooks  v.  MUl  Co.,  182 
N.  C.  260,  108  S.  B.  725,  and  cases  there  cited. 

[2,  3]  The  defendant  entered  on  the  trial 
with  the  common-law  presumption  of  inno- 
cence In  her  favor.  Her  plea  of  not  guilty 
cast  upon  the  state  the  burden  of  establish- 
ing her  guilt,  not  merely  to  the  satisfaction 
of  the  Jury,  but  beyond  a  reasonable  doubt. 
The  evidence  here  was  not  compelling.  The 
jury  might  have  believed  it  and  yet  acquit- 
ted the  defendant.  Furthermore,  It  is  error 
for  the  trial  judge  to  direct  a  verdict  in  a 
criminal  action,  where  there  is  no  admission 
or  presumption,  calling  for  explanation  or 
reply  on  the  part  of  the  defendant  State  v. 
Hill,  141  N.  C.  769,  53  S.  B.  311;  State  v. 
Riley,  113  N.  C.  651,  18  S.  E.  168.  See,  also. 
State  V.  Falkner,  182  N.  C.  793,  108  S.  B. 
756. 

[4]  We  feel  sure  that  the  language  em- 
ployed was  only  an  inadvertence  on  the  part 
of  the  learned  judge  who  tried  the  case ;  but, 
again,  we  are  constrained  to  caU  attention 
to  the  fact  that  the  form  of  expression,  "if 
you  believe  the  evidence,*'  should  be  eschewed 
in  charging  the  juries  in  both  criminal  and 
civil  acti<His.  Merr^  y.  Dudley,  130  N.  O. 
68,  51  S.  B.  777. 

New  triaL 


(183  N.  C.  672) 

JOHN   D.  WESTBROOK,  Inc.,  v.  J.  B.  Mo- 
CRARY  CO.,  Inc.    (No.  19.) 

(Supreme  Court  of  North  Carolina.    March  15, 

1922.) 

Municipal  corporations  ^=s>254--^Agent  of  town 
not  iiable  for  goods  ordered  In  lieliaif  of 
town. 

One  acting  rightfully  as  agent  of  town  in 
the  purchase  of  material  needed  in  the  con- 
struction and  installation  of  a  light,  water, 
and  sewerage  system  was  not  liable  for  dam- 
ages because  the  town  was  temporarily  de- 
prived, by  action  of.  a  court,  of  the  power 
to  proceed  in  the  matter,  which  power  was 
eventually  restored. 

Appeal  from  Superior  Court,  Chowan 
County;  Horton,  Judge. 

Action  by  the  John  D.  Westbrook  Com- 
pany, Inc.,  against  the  J.  B.  McCrary  Com- 
pany, Inc.  Judgment  for  defendant,  and 
plaintiff  appeals.    No  error. 

W.  D.  Pruden,  of  Edenton,  for  appellant 
Tooly  &  McMulian,  of  Belhaven,  for  ap- 
pellee. 

PER  CURIAM.  This  action  was  brought 
to  recover  damages  of  the  defendant  because 


it  had  falsely  represented  itself  to  be  the 
agent  of  the  town  of  Belhaven  for  the  pur* 
chase  of  certain  material— Jute  and  steel — 
which  the  town  needed  in  the  construction 
and  installation  of  a  light,  water,  and  sewer- 
age system.  At  the  conclusion  of  the  evi- 
dence, and  on  defendant's  motion,  the  court 
ordered  the  action  to  be  dismissed  as  on  a 
nonsuit,  and  plaintiff  appealed.  This  was 
done,  as  we  infer  from  a  careful  examina- 
tion of  the  record,  because  it  appeared  that 
the  defendant  was  acting  rightfully  as  agent 
of  the  town  at  the  time  the  goods  were  or- 
dered,  without  regard  to  subsequent  events, 
by  which  the  town,  by  the  action  of  the  court, 
was  deprived,  at  least  temporarily,  of  the 
power  to  proceed  in  the  matter,  which  power 
was  eventually  restored.  The  defendant  was 
in  no  default  in  its  dealings  with  the  plain- 
tiff, and  not  liable  to  it,  as  alleged,  and  the 
nonsuit  was  therefore  proi)erly  ordered. 

The  plea  of  the  statute  of  limitations  may 
present  more  difficulty,  but  it  is  unnecessary 
to  discuss  it  here. 

No  error. 


(188  N.  C.  169) 

PAUL  V.  RELIANCE  LIFE  INS.  CO. 

(No.  182.) 

(Supreme  Court  of  North  Carolina.    March  15, 

1922.) 

Insirranoe  «=>668(I5)— Whether  Insurer  waiv- 
ed time  limit  for  payment  of  premium  and 
whether  Insured  acted  with  reasonable 
promptness  held  for  the  Jury. 

Where,  by  a  letter  which  could  not  reach 
insured's  town  before  the  evening  or  night  of 
the  last  day  for  payment  of  the  premium,  in- 
surer offered  to  take  a  note  for  part  of  the 
premium  and  urged  prompt  action,  to  avoid  for- 
feiture, whether  it  waived  the  strict  time  limit 
and  whether  insured  acted  with  reasonable 
promptness  in  mailing  the  note  and  check  the 
day  following  his  receipt  of  the  letter,  held 
questions  for  the  jury. 

Appeal  from  Superior  Court,  Pamlico 
County;  Lyon,  Judge. 

Action  by  Mattie  Paul  against  the  Beliance 
Life  Insurance  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  New  trial 
granted. 

D.  L.  Ward,  of  New  Bern,  and  F.  O.  Brin- 
son,  of  Bayboro,  for  appellant. 

Gulon  &  Guion,  of  New  Bern,  for  appel- 
lee. 

STACY,  J.  On  July  3,  1919,  the  defend- 
ant entered  into  a  contract  of  insurance  with 
plaintiff's  minor  son,  a  boy  15  years  of  age, 
whereby  it  was  agreed  that  the  Reliance 
Life  Insurance  Company  of  Pittsburg,  Pa., 
would  pay  to  the  plaintiff,  mother  of  the  in- 
sured, the  sum  of  $5,(X)0,  upon  receipt,  at  Its 
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home  office  in  Pittsburgh,  of  due  proof  of 
the  death  of  RegUiald  Paul;  provided  said 
contract  of  insurance  was  In  full  force  and 
effect  at  the  time  of  his  death.  The  second 
annual  premium  of  $135  was  due  and  pay- 
able on  July  3,  1920,  with  one  month  or  31 
days  of  grace,  during  which  time  it  was  pro- 
vided that  the  insurance  should  remain  in 
force;   but  it  was  further  stipulated: 

"If  any  premium  or  installment  thereof  be 
not  paid  before  the  end  of  the  period  of  grace, 
then  this  policy  shall  immediately  cease  and  be- 
come void,  and  all  preminms  previously  paid 
shall  be  forfeited  to  the  company." 

This  second  premium  was  not  paid  when 
due,  nor  strictly  within  the  period  of  grace 
allowed  by  tbe  terms  of  the  policy;  but  it 
is  contended  that  the  defendant  waived  a 
strict  compliance  with  the  provisions,  in  re- 
spect to  time,  and  that  the  policy  was  in 
force  on  August  11,  1920,  the  date  of  the 
death  of  the  Insured. 

The  facts  relating  to  the  alleged  waiver 
are  as  follows:  On  July  26,  1920,  the  defend- 
ant, writing  from  its  office  in  Charlotte,  N. 
O.,  addressed  a  letter  to  the  insured  at 
Grantsboro,  N.  O.,  calling  his  attention  to 
the  fact  that  the  last  day  of  grace  for  the 
payment  of  his  insurance  premium  would  ex- 
pire on  August  3d,  and  further  .added: 

*'If  it  is  inconvenient  for  yon  to  pay  the  pre- 
mium at  this  time,  or  if  you  are  delaying  pay- 
ment for  any  other  reason,  we  shall  be  glad 
to  have  you  advise  us  immediately  as  no  doubt 
we  shall  be  able  to  offer  to  you  some  sugges- 
tion that  will  be  of  benefit  to  you." 

Immediately  upon  receipt  of  this  letter,  the 
insured  and  his  father,  Smith  Paul,  replied, 
writing  in  pencil  at  the  bottom  of  defend- 
ant's letter,  as  follows: 

"Gentlemen:  Please  let  us  give  you  our  note 
due  November  1,  1920." 

This  communication  reached  Charlotte 
August  2d;  and  on  the  same  day  the  de- 
fendant answered,  saying: 

"In  reply  to  yours  of  recent  date  In  regard 
to  payment  of  premium  on  the  above  policy  we 
regret  to  advise  that  as  you  have  paid  only 
one  premium  on  this  policy  the  company  can- 
not accept  a  note  for  the  entire  amount  of  the 
premium.  However,  we  can  accept  as  small 
a  cash  remittance  as  $17.00  and  take  your  note 
for  the  balance  of  $118.00  due  October  3d.  If 
this  proposition  meets  with  your  approval  kind- 
ly sign  the  extension  note  and  return  to  ns  at 
once  together  with  your  check  for  $17.00.  The 
days  of  grace  expire  on  your  policy  August 
3d,  and  it  is  therefore  very  necessary  that  you 
let  us  have  this  settlement  promptly  to  avoid 
the  lapsing  of  your  insurance." 

Inclosed  with  this  communication  was  a 
note  for  $118  made  out  on  a  special  form 
used  by  the  defendant.  The  insured  did  not 
receive  said  letter  until  the  night  of  August 
6th;   and  on  the  following  morning,  August 


7th,  his  father,  who  was  attending  to  the 
matter  for  him,  at  the  request  of  the  insured, 
went  to  the  post  office  in  Grantsboro  and 
mailed  the  defendant  a  check  for  $17  and  the 
note  for  $118  which  had  been  duly  execut- 
ed by  Reginald  Paul,  as  per  Instructions  in 
the  defendant's  letter  of  the  2d  instant.  On 
August  10th  the  defendant  acknowledged  re- 
ceipt of  the  note  and  check,  but  stated  that, 
as  the  last  day  of  grace  had  expired,  it 
would  be  necessary  for  the  Insured  to  fur- 
nish a  personal  health  certificate  before  the 
policy  could  be  reinstated.  This  was  in 
accordance  with  its  provisions.  The  insured 
died  on  August  11th.  He  had  made  no  com- 
plaint, and  apparently  was  well  on  the  7th 
of  August  up  to  the  time  his  father  mailed 
the  letter  containing  the  note  and  cheek. 

At  the  close  of  the  evidence,  his  honor  di- 
rected a  verdict  for  the  defendant.  Plain- 
tiff excepted. 

It  is  conceded  that,  but  for  the  defendant's 
letters  of  July  26th  and  August  2d,  the  case 
at  bar  would  be  controlled  by  the  decision 
in  Clifton  v.  Ins.  Co.,  168  N.  O.  499,  84  S.  D. 
817.  But,  in  view  of  these  communications, 
plaintiff  contends  that  it  comes  under  tbe 
doctrine  announced  in  Murphy  v.  Ins.  Co., 
167  N.  C.  334,  83  S,  B.  461,  wherein  It  was 
held  that— 

''This  provision  as  to  forfeiture,  being  insert- 
ed for  the  benefit  of  the  company,  may  be  waiv- 
ed by  it,  and  such  a  waiver  will  be  considered 
established  and  a  forfeiture  prevented  when* 
ever  it  is  shown,  as  indicated,  that  there  has 
been  a  valid  agreement  to  postpone  payment 
or  that  the  company  has  so  far  recognized  an 
agreement  to  that  effect  or  otherwise  acted  in 
reference  to  the  matter  as  to  induce  the  policy 
holder,  in  the  exercise  of  reasonable  business 
prudence,  to  believe  that  prompt  payment  is 
not  expected  and  that  the  forfeiture  on  that 
account  will  not  be  insisted  on." 

This  position  is  amply  supported  by  the 
authorities  cited  in  the  Murphy  Case. 

It  should  be  observed  that  the  defend- 
ant's letter  of  August  2d,  which  admittedly 
could  not  have  reached  Granteboro  before 
the  evening  or  night  of  the'  3d,  requeued 
that  the  note  be  signed  and  returned  with 
check  at  once,  if  the  proposition  meet  with 
approval,  and  prompt  action  was  urged  in 
order  to  avoid  a  forfeiture.  Plaintifl  con- 
tends that  this,  of  necessity  or  by  reason- 
able interpretation,  clearly  anticipated  an 
acceptance  of  the  defendant's  counter  offer 
after  the  3d  day  of  August  Plaintiff  fur- 
ther says  that  immediately  upon  receipt  of 
this  letter  the  offer  was  accepted,  and  the 
note  and  check  promptly  mailed  back  to  the 
defendant  Tliis  is  denied  by  the  defend- 
ant; but  considering  all  the  facts  and  cir- 
cumstances, we  think,  the  question  as  to 
whether  there  had  been  a  waiver  of  the 
strict  time  limit  and  further  as  to  whether 
the  insured  acted  with  reasonable  prompt- 
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ness  should  be  snbmitted  to  the  Jury  undeif 
proper  instmctlons  from  the  court 

"A  couf  Be  of  action  on  the  part  of  the  insur- 
ance company  which  leads  the  party  insured 
honestly  to  believe  that  by  conforming  thereto 
a  forfeiture  of  his  policy  will  not  be  incurred, 
followed  by  due  conformity  on  his  part,  will 
estop  the  company  from  insisting  upon  the  for- 
feiture, though  it  might  be  claimed  under  the 
express  letter  of  the  contract."  Goile  v.  Com. 
Travelers,  161  N.  C.  104,  76  S.  E.  622;  Insur- 
ance Co.  V.  Eggleston,  96  U.  S.  577,  24  L.  Ed. 
841 ;  Insurance  Co.  v.  Norton,  96  U.  S.  234,  24 
L.  Ed.  689. 

The  defendant,  of  course,  contends  that' 
no  waiver  was  intended  or  made,  and  that, 
on  the  contrary,  the  insured's  attention  was 
specifically  directed  to  the  necessity  of  act- 
ing within  the  period  of  grace  allowed  by 
the  terms  of  the  policy.  The  facts  present  a 
situation  from  which  conflicting  Inferences 
may  be  drawn.  This  makes  it  a  case  for  th§ 
jury.  We  think  his  honor  erred  in  directing 
a  verdict. 

New  trial. 


(183  N.  C.  126) 

JELSER  et  al.  v.  WHITE  et  al.     (No.  176.) 

(Supreme  Court  of  North  Carolina.    March  8, 

1922.) 

1.  Evidence  ^=>295— Affidavit  procured  to  be 
used  during  trial  not  admissible  as  cleolara- 
tlon  concerning  pedigree. 

An  affidavit,  procured  by  one  of  the^  parties 
for  use  during  the  trial,  was  not  admissible 
as  a  declaration  concerning  genealogy  and 
pedigree,  since  such  declaration,  to  be  admissi- 
ble, must  be  made  before  the  beginning  of  the 
controversy. 

2.  Evidence  ^=s>272— AfflAivtts  proouretf  fo^ 
use.  daring  trial  not  admissible  as  a  declara- 
tion against  Interest. 

An  affidavit  procured  by  one  of  the  par- 
ties for  use  during  the  trial  was  not  admissi- 
ble as  a  declaration  against  interest,  since  such 
declarations,  to  be  admissible,  must  have  been 
made  prior  to  the  time  when  their  subsequent 
use  as  evidence  may  have  been  in  contempla- 
tion. 

3.  Evideaoe  ^s>285— Doctrine  as  to  admissibil- 
ity of  ileolaratlons  as  to  pedigree  stated; 
"ante  litem  motam." 

Declarations  as  to  pedigree  are  not  admis- 
sible unless  it  can  fairly  be  assumed  that  the 
declarant  is  disinterested,  and  unless  it  af- 
firmatively appears  that  the  statement  was 
made  before  the  beginning  of  the  controversy; 
the  expression  ante  litem  motam  not  being  re- 
stricted to  the  time  of  bringing  suit 

4.  Evidence  <&=>200,  272— Distinction  between 
"declarations  against  Interest"  and  "admis- 
sions" stated. 

Declarations  against  interest  are  entirely 
distinct  from  admissionsv  since  admissionx 
amount  to  a  waiver  of  proof,  while  the  dec- 
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larations  against  interest  are  evidence  of  the 
fact  declared. 

[Ed.  Note.— -For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Admis- 
sion; Declaration.] 

5.  Evidenoe  ^=s»272— Declarations  against  In- 
terest must  have  been  spontaneous  anil  made 
prior  to  oontroversy. 

Declarations  against  interest  must  be  spon- 
taneous, and  must  have  been  made  prior  to  the 
time  when  their  subsequent  use  as  evidence 
may  have  been  in  contemplation. 

Appeal  from  Superior  Court,  Carteret 
County;    Lyon,  Judge. 

Action  by  Mary  Jelser  and  others  against 
W.  R.  White  and  others.  Judgment  for  plain- 
tiffs and  defendants  ai^eal.    New  trial. 

M.  Leslie  Davis,  C.  R.  Wheatley,  and  J. 
F.  Duncan,  all  of  Beaufort,  for  appellants. 

C.  L,  Abemethy  and  Guion  &  Guion,  all  of 
Newborn,  for  appelleefi. 

ADAMS,  J.  The  petitioners  allege  that 
they  are  the  owners  of  a  one-half  undivided 
interest  in  the  land  in  controversy  as  ten- 
ants in  common  with  the  defendants.  The 
defendants  deny  this  allegation,  and  j^lead 
sole  seizin.  At  the  trial  the  plaintiffs  offer- 
ed in  evidence  the  will  of  Samuel  Smith,  in 
which  the  land  described  in  the  petition  Is 
devised  to  Thomas  Huff  and  Henry  Huff. 
It  is  admitted  that  the  defendants  have  ac- 
quired the  interest  of  Thomas;  and  the  con- 
troversy turned  primarily  on  the  question 
whether  the  plaintiffs  are  the  heirs  of  Henry. 
In  addition  to  other  evidence  tending  to  show 
their  descent  from  the  latter,  the  i>laintiffs 
introduced  in  evidence  a  written  instrument 
purporting  to  be  the  afildavit  of  Haywood 
Huff.  By  exception  duly  entered  the  defend- 
ants challenge  the  competency  of  this  evi- 
dence. 

[1,2]  Helen  Huff,  one  of  the  plaintiffs,  had 
previously  testified  that  she  was  lineally  de- 
scended from  Henry  Huff.  The  affidavit  rep^ 
resents  Haywood  Huff  as  declaring  that  his 
grandfather  was  Thomas  Huff,  one  of  the 
devisees  of  Samuel  Smith;  that  Thomas  and 
Henry,  the  other  devisee,  were  brothers;  and 
that  Helen  was  descended  from  Henry.  This 
evidence,  then,  presumably  was  of  special 
weight  iu  establishing  the  title  of  the  plain- 
tiffs. But  we  are  of  opinion  that  it  was  not 
competent  for  this  purpose.  In  view  of  the 
circumstances  under  which  the  afildavit  was 
obtained  our  conclusion  is  not  affected, 
whether  we  consider  the  statement  as  a  dec- 
laration concerning  genealogy  or  pedigree, 
and  therefore  an  exception  to  the  rule  which 
excludes  hearsay  evidence,  or  as  a  declara- 
tion against  the  interest  of  the  declarant. 

The  evidence  ifor  the  plaintiff  tends  to 
show  that  Haywood  Huff,  then  85  years  old. 
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was  at  .the  Home  for  the  Aged  and  Infirm  in 
Carteret  county;  that  a  justice  of  the  peace 
residing  in  Craven,  at  the  instance  of  Helen 
'  Huff,  one  of  the  plaintiffs,  twice  visited  the 
declarant  for  the  purpose  of  obtaining  a  his- 
tory of  the  Huff  family  to  be  used  in  this 
suit  in  behalf  of  the  plaintiffs;  and  that  a 
typewritten  copy  (submitted  to  the  declar- 
ant), and  not  the  original  affidavit,  was  pro- 
duced at  the  trial  and  admitted  in  evidence. 
It  appears,  therefore,  that  the  affidavit  was 
procured  after  this  controversy  arose  to  be 
used  in  the  instant  suit.  One  of  the  witness- 
es for  the  plaintiff  said: 


«*i 


*I  was  trying  to  perpetuate  the  family  rec- 
ord of  Helen  Huff  preparatory  to  bringing  this 
suit,  for  that  reason  and  no  other  reason.*' 

The  affidavit  was  made  April  26,  1919,  and 
this  action  was  begun  about  three  weeks  aft- 
erward. 

[3]  Elementary  principles  in  the  law  of  ev- 
idence exclude  declarations  as  to  pedigree 
unless  it  can  fairly  be  assumed  that  the  de- 
clarant is  disinterested.  Hence  it  must  af- 
firmatively appear  that  the  statement  was 
made  ante  litem  motam ;  and  this  expression 
is  not  restricted  to  the  time  of  bringing  suit, 
but  is  referred  to  the  beginning  of  the  con- 
troversy. Rollins  V.  Wicker,  154  N.  0.  562, 
70  S.  E.  934;  Fleming  v.  Sexton,  172  N.  C. 
256,  90  S.  E.  247. 

[4,  5]  Nor,  as  we  have  suggested,  is  the 
affidavit  competent  as  a  declaration  against 
the  interest  of  Haywood  Huff.  Declarations 
against  interest  are  entirely  distinct  from 
admissions;  the  latter  amount  to  a  waiver 
of  proof  and  the  former  to  evidence  of  the 
fact  declared.  It  is  not  necessary  to  decide 
whether  the  character  of  the  affidavit,  as  a 
declaration  against  interest,  dispenses  with 
the  necessity  of  showing  that  it  was  made 
ante  litem  motam  (22  0.  J.  235),  because  as 
such  declaration  it  is  incompetent  on  anoth- 
er ground.  The  evidence  clearly  shows  that 
the  parties  contemplated  the  subsequent  use 
of  the  affidavit  in  prospective  litigation  as 
Haywood  Huff's  statement  in  behalf  of  des- 
ignated parties.  Declarations  against  inter- 
est must  be  spontaneous.  They  must  be 
made  prior  to  the  time  when  their  subse- 
quent use  as  evidence  may  have  been  In  con- 
templation. 

"If  it  appear  that  at  the  time  of  the  making 
of  the  declaration  the  situation  was  such  that 
its  use  in  evidence  might  have  been  in  the 
mind  of  the  party,  the  declaration  is  inadmis- 
sible. ♦  •  ♦  The  rule — ^a  presumption,  as  it 
is  called  in  the  cases— is  an  absolute  rule  of 
law,  and  the  evidence,  whether  a  declaration 
against  interest  or  evidence  of  another  sort,  is 
ineffective  in  opposition  to  the  rule."  McKel- 
vey  on  Ev.  317. 

We  therefore  hold  that  the  defendants  are 
entitled  to  a  new  trial  for  error  committed  in 


the  admission  of  the  statement  against  their 
objection. 
New  triaL 

(183  N.  c.  172) 
MERRILL  V.  TEW.     (No.  177.) 

(Supreme  Court  of  North  Carolina.    March  15, 

1922.) 

1.  Appeal  and  error  <3=5>I033(5)— Charge  as  to 
rejection  of  potatoes  on  ground  they  were  fo- 
ferior  held  broadly  for  defendant  so  that  he 
could  not  complain. 

In  an  action  for  breach  of  a  contract  for  the 
purchase  of  carload  of  potatoes,  where  plain- 
tifiTs  evidence  showed  the  potatoes  were  re- 
jected because  the  purchaser  received  a  tele- 
gram that  the  market  price  was  declinini^,  vp'hUe 
defendant  claimed  that  the  potatoes  did  not 
conform  to  the  standard  prescribed  in  the  eon- 
tract,  a  charge  that,  if  90  per  cent,  of  the  po- 
tatoes did  not  conform  to  the  contract  stand- 
ard, there  was  no  breach  of  the  contract  by 
defendant,  but  that,  if  all  of  the  barrels  were 
90  per  cent  prime  potatoes,  as  they  were  re- 
quired to  be,  and  defendant  rejected  them  only 
because  the  market  price  had  declined,  the  jary 
should  find  for  plaintiff,  was  an  instruction 
very  broadly  for  defendant,  of  which  he  can- 
not complain. 

2.  Trial  <d=:»365(  I )— Special  finding  held  to 
show  no  agreement  for  Inspection  befere  de- 
livery. 

Where  there  was  some  evidence  that  the 
contract  for  the  sale  of  a  carload  of  potatoes 
provided  for  inspection  before  delivery,  and 
the  court  charged  the  jury  to  answer  the  first 
issue  Wo"  if  such  inspection  was  required,  an 
affirmative  answer  to  the  first  issue  was  a  find- 
ing against  such  a  provision  in  the  contract. 


3.  Evidence  <d=>l06( I)— Reputation  of  paity 
for  dealing  In  potatoee  Is  Incompetoiit 
In  an  action  for  breach  of  a  contract  to 
purchase  a  carload  of  potatoes,  evidence  offered 
by  defendant  as  to  his  reputation  with  respect 
to  his  dealing  in  potatoes  was  incompetent,  as 
his  character  or  reputation  was  not  in  issue. 


4.  Appeal  and  error  ^=»l033(5)~Cbargo  on 
damages  after  reselling  rejected  goods  bold 
favorable  to  defendant. 

Where  defendant  refused  to  accept  a  car- 
load of  potatoes  purchased  by  him  without  ex- 
cuse, an  instruction  that,  if  the  plaintiff  had  ex- 
ercised ordinary  prudence  and  reasonable  care 
in  reselling  the  goods,  and  had  taken  due  pre- 
caution to  prevent  damage,  or  any  increase  of 
damage,  beyond  that  which  naturally  resulted 
from  the  breach  of  the  contract  before,  he 
could  recover  the  difference  between  the  con- 
tract price  and  the  reselling  price,  was  as  fa- 
vorable to  defendant  as  he  was  entitled, to  ask. 

5.  Sales  ^=>334— Rejected  goods  need  not  be 
resold  In  place  of  delivery. 

Where  a  carload  of  potatoes  sold  to  de- 
fendant had  already  been  loaded  on  the  cars 
for  shipment  when  defendant  rejected  them,  and 
there  was  evidence  that  there  was  no  market 
for  the  potatoes  where  they  then  were,  plain- 
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tiff  was  not  required  to  resell  the  potatoes  at 
that  point,  but  could,  in  the  exercise  of  due 
care,  ship  them  to  New  York,  and  have  them 
sold  by  a  commission  merchant,  and  could  re- 
cover the  difference  between  the  contract  price 
and  the  resale  price  from  the  defendant 

Appeal  from  Superior  Court,  Carteret 
County;    Lyon,  Judge. 

Action  by  K.  A.  Merrill  against  J.  J.  Tew 
to  recover  damages  for  an  alleged  breach  of 
contract.  Judgment  for  the  plaintiff,  and 
defendant  appeals.    No  error. 

The  plaintiff  alleges  that  he  sold  to  the 
defendant,  and  that  the  defendant  purchased 
from  him,  a  carload  of  potatc^es  about  the 
1st  of  June,  1919 ;  that  the  car  contained  210 
barrels  at  $7.10  a  barrel;  that  the  potatoes 
were  primes  or  No.  I's;  that  he  raised  80 
barrels  himself  and  bought  from  Dickinson 
110  barrels,  and  from  Springle  20  barrels, 
paying  them  $7  per  barrel,  to  enable  him  to 
carry  out  his  contract  with  the  defendant. 
He  alleges  that  he  carried  out  his  contract 
with  the  defendant;  that  these  potatoes  were 
inspected  by  the  local  inspector  and  placed 
upon  the  car  as  directed  by  the  defendant. 

The  defendant,  as  plaintiff  alleges,  refused 
to  accept  the  potatoes  according  to  the  con- 
tract, and  after  an  attempt  by  the  plaintiff 
to  sell  the  potatoes  on  the  local  market, 
which  he  failed  to  do,  he  consigned  the  ship- 
ment, through  Mr.  Gibbs,  to  Phillips  &  Sons, 
commission  merchants  in  New  York,  and  re- 
ceived for  them  the  sum  of  $693.58.  This  ac- 
tion is  brought  to  recover  the  difference  be- 
tween the  contract  price  for  the  potatoes  and 
the  actual  amount  the  plaintiff  received  for 
the  210  barrels  "when  he  sold  them  on  the 
market. 

The  jury  returned  a  verdict  in  favor  of 
plaintiff  and  in  response  to  the  issues  sub- 
mitted to  them  as  follows: 

''(1)  Did  the  plaintiff  and  defendant  contract 
as  alleged  in  the  complaint?    Answer:    Yes. 

''(2)  Did  defendant  break  said  contract? 
Answer:  Yes. 

"(3)  What  damage,  if  any,  is  plaintiff  entitled 
to  recover?  Answer:  $776.42;  we  mean  the 
difference  between  what  the  potatoes  sold  for 
and  $7  per  barrel." 

Judgment  was  entered  accordingly,  and 
defendant  appealed. 

H.  L.  Stevens,  of  Warsaw,  and  M.  Leslie 
Davis,  of  Beaufort,  for  appellant 
C.  R.  Wheatly,  of  Beaufort,  for  appellee. 

WALKER,  J.  The  foregoing  statement 
sets  forth  the  main  features  of  the  contro- 
versy. 

[1]  There  was  evidence  that  the  defendant 
did  not  refuse  to  take  the  potatoes  until  just 
after  he  had  received  and  read  a  telegram 
from  New  York  indicating  that  the  market 
had  declined  or  was  *'going  off."  The  plain- 
tiff testified  that  the  defendant  had  told  him 


to  load  the  potatoes  on  the  car  and  he  would 
come  to  the  railroad  station  and  pay  for 
them,  but  refused  them  after  he  had  read 
the  telegram.  The  defendant,  on  the  con- 
trary, testified  that  he  had  examined  the  lot 
of  potatoes  as  well  as  he  could  under  the  cir- 
cumstancles,  and  found  them  ''off  grade*'  and 
not  such  as  were  sold  to  him.  The  carload 
consisted  of  some  potatoes  which  plaintiff 
had  grown  himself  and  two  or  more  lots  he 
had  purchased  from  others  at  $7  per  barrel 
to  complete  the  shipment  of  210  barrels,  and 
plaintiff  further  testified  that  they  were  "No. 
1  primes,"  that  is,  of  the  kind  and  quality 
he  agreed  to  sell  to  the  defendant;  that  he 
had  complied  with  the  contract  in  all  respects; 
and  that  the  defendant  rejected  the  potatoes 
without  any  just  or  lawful  excuse,  but  simply 
t)ecause  he  had  learned  by  the  telegram  that 
the  price  was  falling  in  the  potato  market  at 
New  York. 

Upon  this  and  other  relevant  evidence  the 
court  instructed  the  jury  very  broadly  for 
the  defendant  The  court  told  the  jury 
that— 

'*If  they  found  from  the  evidence  that  the  210 
barrels  of  potatoes  were  delivered  according 
to  the  contract  made  between  plaintiff  and  de- 
fendant (if  you  find  they  made  such  a  con- 
tract), and  you  further  find  that  the  defendant 
refused  to  pay,  for  the  potatoes,  it  will  be 
your  duty  to  answer  the  first  issue  *Yes.'  But, 
if  the  potatoes  were  not  according  to  con- 
tract, why,  then,  the  defendant  was  not  bound 
to  receive  them.  If  there  was  not  90  per  cent, 
of  them  No.  1  potatoes,  as  contracted  for, 
there  would  be  no  breach  of  contract  by  defend- 
ant, but  if  you  find  that  the  potatoes  and  all  of 
them,  the  210  barrels,  were  90  per  cent.  No. 
1  prime  potatoes,  as  they  were  required  to  be, 
and  that  the  defendant  refused  them  for  no  oth- 
er reason  than  that  the  market  had  declined, 
then  you  would  answer  the  second  issue  'Yes.'  " 

This  charge  placed  the  real  issue  between 
the  parties  squarely  upon  its  merits,  as  it 
was  only  a  question  as  to  which  party  had 
testified  trutnfuUy  about  the  matter,  and 
the  charge  responded  fully  to  the  defendant's 
requests  for  Instructions,  and  at  least  sub- 
stantially so. 

The  plaintiff  further  testified  that  there 
were  two  barrels  in  the  car  which  were  put 
in  there  by  mistake  and  were  afterwards  tak- 
en out,  and  that  defendant  was  not  charged 
for  them,  and  that  there  were  delivered  to 
the  defendant  210  barrels  of  good  potatoes, 
such  as  were  described  in  the  contract,  and 
that  there  was  no  reason  or  excuse  for  him 
to  refuse  to  take  them. 

[2]  It  further  appears  in  evidence  that 
there  was  no  stipulation  that  the  potatoes 
should  be  first  inspected  before  the  contract 
was  complete,  but  the  jury  found  otherwise, 
as  the  <k>urt  charged  them  that,  if  inspection 
was  required  by  the  defendant  before  the 
contract   should   become  binding,   the  Jury 
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would  answer  the  first  Issue  ''No,"  and  tbey 
answered  It  "Yes." 

[3]  The  testimony  concerning  Mr.  Tew's 
reputation  "as  to  his  dealings  in  potatoes" 
was  properly  excluded.  His  character,  or 
reputation,  was  not;  involved  in  the  issue, 
and  the  question  was  therefore  Incompetent. 
McRae  v.  Lilly,  23  N.  C.  118,  120 ;  Heilig  v. 
Dumas,  65  N.  C.  214,  215;  Marcom  v.  Adams, 
122  N.  C.  222,  29  S.  E.  333 ;  Fowlor  v.  Insur- 
ance Co.,  6  Cow.  (N.  Y.)  673,  16  Am.  Dec.  460. 
It  was  competent  to  prove  Mr.  Tew's  charac- 
ter hy  general  reputation.  Speaking  of  evi- 
dence such  as  was  offered  in  this  case,  in  a 
dvil  action,  it  has  heen  said  that — 

"If  such  evidence  is  proper,  then  a  person 
may  screen  himself  from  the  punishment  due  to 
fraudulent  conduct,  till  his  character  becomes 
bad.  Such  a  rule  of  evidence  would  be  ex- 
tremely dangerous.  Every  man  must  be  an- 
swerable for  every  improper  act;  and  tlie  char- 
acter of  every  transaction  must  be  ascertained 
by  its  own  circumstances,  and  not  by  the  char- 
acter of  the  parties.' 


f» 


And  to  the  same  effect  is  Thompson  v. 
Bowie,  4  WaU.  (U.  S.)  470,  18  L.  Ed.  423. 

[4]  Upon  the  question  of  damages  the 
charge  could  not  have  been  conceivably  more 
favorable  to  the  defendant.  He  had  unjust- 
ly and  illegally  repudiated  his  contract,  as 
the  Jury  have  said,  and  his  honor  required 
the  jury  to  find  that  the  plaintiff  had  not 
only  resold  the  potatoes,  in  the  exercise  of 
ordinary  prudence  and  reasonable  care,  and 
with  proper  regard  for  the  defendant's  Inter- 
ests, but  that  he  had  taken  due  precaution 
to  prevent  damage,  or  any  Increase  of  dam- 
age, beyond  that  which  naturally  and  reason- 
ably resulted  from  the  breach  of  the  contract 
and  was  within  the  contemplation  of  the  par- 
ties. The  court  further  charged  upon  the  dam- 
ages that,  if  there  was  a  breach  of  the  con- 
tract by  the  defendant,  and  the  plaintiff  kept 
possession  of  the  potatoes  in  order  to  sell 
them  for  defendant's  account,  he  was  bound 
to  do  so  with  reasonable  care,  skill,  and 
prudence,  and  if  he  put  them  in  the  market 
for  sale,  in  the  exercise  of  ordinary  care  and 
diligence,  he  would  be  entitled  to  recover 
the  difference  between  the  contract  price  and 
the  market  price,  or  what  by  reasonable  and 
proper  effort  he  was  able  to  realize  from  a 
sale  of  the  potatoes  In  open  market 


[5]  The  defendant  oontends  tiiat  they 
should  have  been  sold  in  Beaufort,  where 
they  were  delivered  to  the  defendant,  but  tbe 
evidence  does  not  show  that  they  were  d^v- 
ered  there  with  any  agreement  or  nnder- 
standing  that  they  should  remain  there  or 
be  sold  in  that  place ;  on  the  contrary,  what 
evidence  there  is  bearing  on  this  qnestion 
tends  to  show  that  they  were  intended  to  be 
shipped  beyond  Beaufort  for  sale,  and  pre- 
sumably in  New  York,  which  market  evident- 
ly controlled  prices  in  the  locality  of  Beaa- 
fort. 

The  jury  have  found  that  the  defendant 
broke   the   contract   between    him   and    the 
plaintiff  for  the  sale  and  purchase  of  the  po- 
tatoes, and  his  purpose  now  is  to  cast  all  of 
the  risk  of  any  loss  by  a  resale  upon  the 
plaintiff,  assuming  none  of  It  himself,  though 
his  own  breach  of  the  contract  brought  about 
the  necessity  for  the  sale.    The  plaintiff  tes- 
tified that  he  could  not  sell  the  potatoes  ad- 
vantageously in  Beaufort,  where  the  mar- 
ket price,  responding  to  that  generally,  had 
declined,  so  that,  being  already  loaded  in  the 
car  for  the  purpose,  they  were  shipped  to 
New  York  and  placed  in  the  care  of  his  com- 
mission merchant  or  broker  for  resale,  and 
the  jury  have  found  that  in  this  respect  the 
plaintiff  exercised  proper  care  and  diligence 
in  putting  them  on  the  best  market  as  soon 
as  possible  and  in  selling  them.    The  resale 
was  fair,  made  in  good  faith,  and  in  a  mode 
best  calculated  to  produce  the  real  value  of 
the  goods,  or  the  best  price  fairly  and  reason- 
ably obtainable  hy  the  proper  observance  of 
the  general  usages  of  trade  and  a  compli- 
ance with  the  general  requisites  of  a  resale, 
which  should  measure  the  rights  and  injuries 
of  the  parties.     Sawyer  v.  Dean,  114  N.  Y. 
469,  21  N.  B.  1012;    24  R.  C.  L.  H  379  and 
380.    If  the  plaintiff  resold  the  goods  for  his 
own  account  or  benefit,  the  evidence  tends 
to  prove  that  he  acted  prudently  and  with 
perfect  good  faith  and  otherwise  conducted 
himself  throughout  the  transaction  in  com- 
pliance with  the  custom  of  the  trade  in  such 
matters  and  for  the  best  advantage  of  the 
defendant,  the  defaulting  buyer,  keeping  the 
resultant  damages  within  proper  bounds. 

The  case  was  correctly  tried,  and  defend- 
ant has  no  just  or  legal  ground  for  com- 
plaint 

No  error. 
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1.  Appeal  and  error  ^=»IOM(l)~Fliidlngs  on 
conflicting  evidence  conclusive. 

The  findings  of  fact  by  the  trial  court  are 
conduslTe  on  appeal  where  there  was  evidence 
on  both  sides. 

2.  Drains  «=>83— Erroneous  separate  assess* 
ment  aealnst  timber  should  be  charged 
against  land  on  which  timber  was  grown. 

Where  a  drainage  assessment  against  tim- 
berland  was  made  separately  against  the  land 
and  against  the  timber  growing  thereon  which 
had  been  leased,  the  deficiency  resulting  from  a 
decision  that  the  assessment  against  the  tim- 
ber was  erroneous  should  have  been  all  as- 
sessed against  the  land  on  which  the  timber 
was  growing,  and  not  distributed  over  all  the 
lands  of  the  district. 

3.  Drains  €=>9t— Objection  to  Illegal  assess- 
ment can  be  made  by  motion  In  original  pro- 
ceedings so  that  It  Is  unneoessary  to  pro^ 
ceed  by  summons  and  petition. 

An  objection  to  a  new  illegal  assessment 
against  lands  in  a  drainage  district  can  be  made 
on  motion  for  injunction  in  the  original  pro- 
ceedings, it  being  unnecessary  to  proceed  by 
summons  and  petition. 

4.  Drains  ^=>9I— Order  requiring  documents 
of  district  to  be  recorded  held  proper  in  pro- 
ceedings to  enjoin  coilectlon  of  assessment. 

Where  a  proceeding  for  creation  of  a  drain- 
age district  which  had  issued  bonds  in  large 
amounts  had  been  pending  for  12  years,  but 
none  of  the  papers  had  been  recorded,  and  they 
were  becoming  worn-out,  it  was  proper  for  the 
court,  in  proceedings  by  some  landowners  to 
enjoin  the  collection  of  an  illegal  assessment, 
to  require  the  papers  to  be  recorded  in  con- 
formity to  the  statute. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Lyon,  Judge. 

In  the  matter  of  the  Mosely  Creek  Drain- 
age District.  Petition  by  H.  E.  Daugherty 
and  others  against  the  Drainage  District  and 
the  Board  of  Drainage  Conunissioners  to 
have  the  collection  of  a  new  assessment 
against  their  lands  restrained.  FVom  a  Judg- 
ment restraining  the  collection  of  the  assess- 
ment, the  defendants  appeaL    Afiirmed. 

This  was  a  petition  filed  by  H.  E.  Daugh- 
erty and  60  other  owners  of  lands  classified 
and  assessed  in  the  Mosely  Creek  drainage 
district,  established  in  Craven  county  May 
1,  1911,  who  petitioned  in  behalf  of  them- 
selves and  all  other  owners  of  lands  classi- 
fied and  assessed  in  said  district  other  than 
the  owners  of  the  lands  described  in  the  final 
report  of  engineer  and  viewers  in  said  pro- 
ceedings entitled:  "Land  of  Seth  West  estate,  |  began  on  the  first  Monday  in  September,  1914, 


petition  filed  January,  1920.  In  August, 
1920,  the  petitioners  asked  the  court  to  en- 
Join  the  sheriff  of  Craven  from  collecting 
the  increased,  changed,  or  new,  illegal  as- 
sessment roll  in  his  hands,  or  from  advertis- 
ing or  selling  their  lands  for  the  purpose  of 
coUecting  the  invalid  assessments  until  their 
petition  could  be  heard  and  determined  by 
the  court.  The  temporary  restraining  order 
was  issued  August  26  by  Ouion,  J.,  and  on 
September  8,  1920^  by  consent  the  order  was 
continued  to  the  final  hearing  by  Bond,  J^ 

At  November  term,  1921,  the  matter  was 
heard  by  Lyon,  J.;  trial  by  Jury  having  been 
waived  by  consent  of  all  parties.  At  the 
conclusion  of  the  evidence  it  was  agreed  that 
his  honor  should  try  the  issues  of  fact  and 
give  his  decision  in  writing. 

The  petitioners  complain  of  the  assess- 
ments designated  as  ''new,"  and  they  allege 
and  have  offered  evidence  that  the  **new"  or 
increased  assessment  was  made  to  recuperate 
the  loss  accruing  to  the  district  from  the  er- 
roneous and  illegal  attempt  to  revise  the 
original  assessment  made  against  the  lands 
of  the  Seth  West  estate.  The  original  re- 
port says: 

"It  appeared  to  us  that  as  the  timberlands 
in  the  swamps  of  the  Seth  West  estate  will  re- 
ceive benefits  from  the  drainage  of  said  swamps, 
we  hereby  make  the  following  classification 
based  upon  the  benefit  to  said  timl^erlands, 
this  dasaification  to  be  deducted  from  the  clas- 
sification as  to  the  permanent  benefits  to  the 
said  West  estate  given  above.'* 

Examination  of  the  assessment  roll  shows 
that  all  the  lands  were  assessed  per  acre 
approximately.  The  otRciaX  report  shows 
that  the  total  assessment  against  the  Seth 
West  land  amounted  to  $19,731.21,  and  that 
the  engineer  and  viewers,  after  classifying 
and  assessing  the  timber  separate  from  the 
lands,  deducted  $7,107.02  from  the  assess- 
ment of  $19,731.21  against  the  entire  land 
and  left  the  balance  of  $12,624.19  as  assess- 
ment  against  the  land  exclusive  of  the  assess- 
ment against  the  timber  growing  thereon.  In 
1904,  when  the  sheriff  attempted  to  collect 
the  assessment  against  the  timber,  the  Dover 
Lumber  Company,  purchaser  of  said  timber, 
instituted  an  action  to  restrain  such  collec- 
tion, and  this  court  decided  that  growing  tim- 
ber Is  not  assessable  separable  from  the  land 
upon  which  it  is  growing,  and  the  timber 
lease  was  not  assessable  for  drainage  purpos- 
es. Lumber  Co.  v.  Com'rs,  178  N.  C.  117,  91 
S.  E.  714,  845.  This  decision  prevented  the 
collection  of  any  part  of  the  $7,107.02  which 
had  been  assessed  against  said  timber,  and 
the  failure  to  collect  said  assessment  caused 
a  deficit  in  the  funds  of  said  district  which 
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and  has  steadily  grown,  increasing  each  year 
by  approximately  the  sum  of  $710  and  Inter- 
est on  all  unpaid  assessments  and  aggregat- 
ing at  6  per«cent.  interest  more  than  $6,500. 
Whereas,  In  truth  and  fact  it  is  much  more, 
because  the  money  borrowed  to  make  up  the 
deficit  cost  more  than  6  per  cent,  interest. 

The  petitioners  contend  that  the  assess- 
ment against  the  timber  haying  been  deduct- 
ed from  the  assessment  of  the  Seth  West  es- 
tate lands,  and  such  deductions  having  been 
declared  illegal,  it  is  right  and  proper  to  re- 
store the  amount  erroneously  deducted  from 
the  land  on  which  the  timber  is  growing  and 
on  which  the  assessment  was  originally 
made. 

The  decision  rendered  March  14,  1917,  in 
Lumber  Co.  v.  Com'rs,  supra,  held  that  a 
timber  lease  which  had  been  made  of  the 
growing  timber  on  said  Seth  West  estate  by 
a  lease  of  J.  W.  Stewart  was  not  assessable 
for  drainage  purposes,  and  the  court  held 
that  the  attempt  to  divide  the  assessment 
against  the  Seth  West  lands  between  the 
owner  of  the  land  and  of  the  timber  grow- 
ing thereon  was  illegal,  and  the  $7,107.02 
having  been  erroneously  deducted  from  the 
assessment  of  the  Seth  West  estate  lands 
and  assessed  against  the  timber  thereon  hav- 
ing never  been  paid,  the  nonpayment  of  said 
sums  caused  a  deficit  in  the  funds  amount- 
ing to  $10,000,  which  having  been  further 
augmented  by  the  nonpayment  of  the  annual 
payment,  the  board  of  commissioners  of  said 
district  instructed  the  secretary  of  the  board 
to  calculate  the  deficiency  and  prorate  the 
amount  of  deficiency  among  all  the  lands  in 
the  district  according  to  its  classification 
with  its  pro  rata  sliare  of  such  deficiency 
and  to  amend  the  assessment  roll  by  in- 
creasing the  original  assessment  roll  of  April 
17,  1911,  against  each  tract  or  parcel  of  land 
so  that  each  of  said  tracts  and  parcels  of 
land  should  pay  its  pro  rata  share  of  such 
deficiency.  Pursuant  to  such  Instructions, 
the  original  assessment  roll  was  changed 
nnd  each  tract  was  assessed  with  its  pro 
rata  part  of  such  deficiency,  with  the  result 
that  the  petitioners  claim  that  they  have 
been  assessed  several  thousand  dollars  more 
than  they  were  originally  liable  for. 

Tlie  restraining  order  in  this  case  was  is- 
sued restraining  the  sheriff  from  collecting 
such  increased  changes,  and  the  court  held 
that  the  deduction  of  $7,107.02  from  the  orig- 
inal assessment  against  the  lands  of  the  Seth 
West  estate,  because  of  the  timber  thereon 
having  been  leased,  was  erroneous  and  illegal, 
and  the  amount  so  assessed  should  be  chang- 
ed and  assessed  now  against  lands  of  the 
Seth  West  estate.  From  this  Judgment  the 
defendants  appealed. 

Moore  &  Dunn,  of  Newbem,  for  appellants. 
D.  L.  Ward  and  R.  A.  Kunn,  both  of  New- 
bem, for  appeUee& 


CliARK,  C.  J.  [1-S]  The  findings  of  fact 
by  the  court,  there  being  evidence  on  both 
sides,  is  binding  and  conclusive  on  appeaL 
Shoaf  V.  Frost,  127  N.  0.  307,  37  S.  B.  271. 
The  assessment  against  the  land  was  erro- 
neously divided,  and  when  the  court  restrain- 
ed the  collection  of  that  part  of  the  assess- 
ment against  the  timber,  it  was  equivalent 
to  omitting  the  assessment  on  that  part 
thereof,  and  the  deficiency  should  now  be  as- 
sessed on  proper  notice  to  the  owner  of  the 
"Seth  West"  lands.  The  defendants  contend, 
on  one  hand,  that  the  petitioners  cannot 
bring  this  matter  up  in  the  original  proce- 
dure by  motion  but  only  by  summons  and  on 
petition  filed  attacking  the  assessment;  but 
in  Banks  v.  Lane.  171  N.  C.  505,  88  S.  E. 
754,  this  court  held  as  to  this  same  drainage 
district  that  such  motion  should  be  made 
in  the  cause  where  the  facts  in  regard  to  the 
proceedings  have  record. 

[4]  That  part  of  the  Judgment  which  re- 
quires the  commissioners  to  prepare  and  file 
withcoit  delay  a  statement  showing  the  re- 
ceipts and  expenditures  of  all  funds  com- 
ing into  their  hands  belonging  to  said  district 
and  have  the  court  papers,  maps,  etc.,  re- 
corded, and  that  a  meeting  of  the  landown- 
ers be  held,  was  eminently  appropriate,  and 
it  seems  that  the  defendants  themselves  have 
Joined  in  asking  that  this  be  done. 

It  appears  that  this  proceeding  since  the 
creation  of  the  drainage  district  has  been 
going  on  about  12  years.  Thousands  of  acres 
of  land  and  about  100  people  owning  the 
lands  thereon  are  involved;  maps  and  pro- 
files have  been  made;  Judgment,  orders,  and 
decrees  have  been  signed  in  numerous  cases. 
Thousands  of  dollars  have  been  collected  and 
expended,  bonds  for  a  large  sum  are  out- 
standing, a  vacancy  in  the  board  of  commis- 
sioners caused  by  death  has  existed  for  many 
years,  some  assessments,  one  of  them  against 
the  railroad  company,  have  not  been  collect- 
ed, nor  any  serious  attempt  made  to  collect 
them;  yet  no  meeting  nor  election  has  been 
held  for  more  than  10  years,  no  account  has 
ever  been  filed  or  audited,  no  paper,  map, 
or  other  thing  has  ever  been  recorded,  and 
the  original  pa;pers  have  been  shimted 
around  from  lawyer*s  office  to  lawyer's  of- 
fice in  Craven  and  Lenoir  counties.  ]By  much 
handling  and  cramming  into  overcrowded 
envelopes  they  have  become  dog-eared,  worn, 
and  mutilated  and  are  likely  to  be  lost  or 
destroyed.  The  court  properly  took  steps  to 
enforce  the  law  as  set  out  in  the  Consolidat- 
ed Statutes  relative  to  drainage  districts 
with  a  view  of  protecting  the  people  who. 
with  faith  in  the  law,  undertook  this  expen- 
sive and  costly  work  of  draining  thousands 
of  acres  of  swamp  and  overflowed  land  mak- 
ing it  valuable  and  productive  and  improv- 
ing the  whole  territory  for  residential  and 
agricultural  purposes. 
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tions  to  the  original  assessment  roll  to  make 
up  oirt  of  other  tracts  of  land  the  deficiency 
caused  by  omitting  from  the  assessment  of 
the  Seth  West  tract  the  value  of  the  grow- 
ing timber,  $7,107.02,  leased  to  Stewart  was 
illegal,  and  should  be  set  aside  and  the  col- 
lection thereof  restrained,  and  that  the  whole 
of  such  deficiency  should  be  assessed  as  in 
the  original  roll  against  the  Seth  West  es- 
tate. 
Affirmed. 

(183  N.  C.  144) 

MORRIS  et  al.  v.  AMERICAN  RY.  EXPRESS 

CO.     (No.   100.) 

(Supreme  Court  of  North  Carolina.    March  15, 

1922.) 

1.  Carriers  ^=>I36— Rooelp*  of  goods  for  ship- 
ment and  failure  to  deliver  carry  question  of 
liability  to  Jury. 

An  admitted  receipt  of  a  package  by  an  ex- 
press company  for  shipment,  and  failure  to 
deliver  the  package,  is  of  itself  suflBcient  to 
constitute  a  prima  fade  case,  carrying  the 
question  of  the  liability  of  the  carrier  to  the 
jury. 

2.  Carriers  «=»  1 10— Liability  for  loss  of  mon- 
ey  package  excused  only  If  a  failure  to  de- 
clare It  was  actual  or  oonstruotlve  fraud. 

An  express  company  can  avoid  liability  for 
failure  to  deliver  a  package  containing  money 
received  by  it  for  shipment  on  the  ground  that 
the  shipper  did  not  inform  the  carrier  there 
was  money  in  the  package  only  if  the  failure 
to  give  such  information  amounted  'to  actual 
or  constructive  fraud. 

3.  Carriers  ^=>l34^Evidenoe  hold  not  to  show 
failuro  to  disclose  piaokage  contained  money 
was  fraudulent. 

Testimony  that,  when  the  shipper  delivered 
a  package  containing  $150  in  money  to  a  rail- 
road agent  to  be  delivered  to  the  express  com- 
pany's agent,  he  stated  that  it  contained 
"change"  valued  at  $150,  but  that  the  railroad 
agent,  on  delivering  it  to  the  express  agent, 
stated  that  it  contained  "automobile  chains" 
valued  at  $150,  does  not  show  fraudulent  con- 
cealment by  the  shipper  of  the  contents  of  the 
package;  the  rate  being  the  same  for  that  val- 
uation whether  it  was  merchandise  or  money, 
and  the  package  being  manifestly  too  small  to 
contain  automobile  chains  of  the  stated  value. 


4.  Carriers  <9=:9 1 08— Exceptions  to  liability  for 
loss  stated. 

A  common  carrier  is  an  insurer  against  the 
loss  of  goods  received  for  shipment,  except  by 
act  of  God  or  the  public  enemy,  vices  or  de- 
fects inherent  in  the  nature  of  the  goods,  or 
the  negligent  default  of  the  shipper  or  his 
agents. 

5.  Carriers  <@=>I23,  137— One  of  excepted  caus- 
es of  loss  for  which  carrier  not  liable  must  be 
proximate  cause. 

To  avoid  liability  for  failure  to  deliver 
goods,  a  common  carrier  musi  show  that  one 


liable  was  the  proximate  cause  of  the  loss  of 
the  goods>  so  that  prayers  of  the  carrier  on 
that  issue  which  required  no  finding  as  to 
proximate  cause  were  properly  refused. 

Appeal  from  Superior  Court,  Bertie  CJoun- 
ty;   Calvert,  Judge. 

Action  by  U.  S.  Morris  and  others,  trading 
as  U.  S.  Morris  &  Bros.,  against  the  Ameri- 
can Railway  £3xpress  Company.  Judgment 
for  plaintiffs,  and  defendant  appeals.  No  er- 
ror. 

Civil  action  tried  before  his  honor  Thomas 
H.  Calvert,  judge,  and  a  jury  at  November 
term,  1921,  of  the  superior  court  of  Bertie 
county.  Among  other  evidence  there  was  tes- 
timony tending  to  show: 

That  plaintiffs  are  surviving  partners  of 
the  firm  of  U.  S.  Morris  &  Bros,  at  Lewiston, 
Bertie  county.  The  firm  was  composed  of  U. 
S.  Morris,  W.  F.  Morris,  and  N.  S.  Morris. 
N.  S.  Morris  lived  at  Sparrows  Point,  Md. 
The  others  lived  at  Lewiston  (WoodviUe),  N. 
C.  In  the  fall  of  1918  small  change  was 
scarce  with  the  firm,  and  they  wrote  to  N. 
S.  Morris  at  Sparrows  Point  to  ship  them 
$150  in  small  change,  nickels,  dimes,  quar- 
ters, and  halves.  N.  S.  Morris  took  that 
amount,  and,  with  the  help  of  B.  F.  King, 
packed  it  in  a  wooden  box  about  eight  inches 
square,  securely  nailed  the  top  on  it,  wrapped 
it  in  strong  manilla  paper,  and  tied  it  with 
heavy  cord.  The  package  was  taken  by  N. 
S.  Morris  and  D.  C.  King  to  the  office  of  the 
defendant  at  Sparrows  Point,  Md.,  for  ship- 
ment. They  found  the  office  closed.  The 
Pennsylvania  Railroad  carries  express  from 
Sparrows  Point  for  defendant. 

Morris  and  King  delivered  the  package,  in 
good  order  and  unbroken,  to  one  Van  Horn, 
ticket  agent  for  the  said  railroad,  paid  him 
the  charges  of  89  cents,  and  gave  him  the 
valuation  of  $150,  with  directions  to  have  it 
shipped  by  express.  King  swears  that  he 
told  Van  Horn  the  box  contained  change. 
Van  Horn  swears  he  understood  King  to  say 
it  contained  chains.  That  is  what  he  swore 
in  an  affidavit  made  just  after  the  shipment 
On  the  trial  he  swore  that  King  told  him  the 
box  contained  "automobile  chains." 

Van  Horn  took  the  box  and  cared  for  it  in 
his  ticket  office.  Next  morning  he  found  it 
just  where  he  had  left  it,  not  disturbed  and 
unbroken.  He  took  it  into  the  express  office 
and  delivered  it  to  Taylor,  the  agent  of  the 
defendant  express  company.  They  both 
swear,  in  depositions  taken,  that  Van  Horn 
told  Taylor  the  box  contained  "automobile 
chahis,"  and  was  to  be  valued  at  $150. 

Taylor  filled  out  the  express  receipt,  did 
liot  indicate  on  it  that  the  box  contained 
chains,  or  automobile  chains,  placed  a  valua- 
tion on  it  of  $150,  collected  express  charges 
based  on  that  valuation,  and  signed  the  re- 
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ceipt  and  handed  It  to  Van  Horn.  N.  8.  Mor- 
ris got  the  receipt  and  sent  it  to  his  firm  at 
Lewiston,  N.  O.  The  package  never  was  car- 
ried to  Lewiston,  and  never  was  delivered  to 
the  plaintiffs. 

On  issues  submitted,  there  was  verdict  that 
the  shipment  was  received  by  defendant  as 
common  carrier  and  lost  by  defendant's  negli- 
gence ;  that  the  damages  sustained  by  reason 
of  such  negligence  was  $150,  and  interest, 
etc.  Judgment  on  the  verdict  for  plaintiff, 
and  defendant  excepted  and  appealed. 

Gillam  &  Davenport,  of  Windsor,  for  ap- 
pellant. 

Winston  <k  Matthews,  of  Windsor,  for  ap- 
pellees. 

HOKE,  J.  The  facts  in  evidence  tended 
to  show  that  in  December,  1018,  a  package 
containing  $150  in  money  change,  belonging 
to  plaintiffs,  was  received  at  Sparrows  Point, 
Md^  for  shipment  to  Woodville,  N.  C,  by  de- 
fendant as  common  carrier,  and  that  same 
was  lost  In  the  course  of  shipment  by  negli- 
gence of  defendant  company. 

[1]  In  acceptance  of  these  facts,  liability 
of  defendant  for  the  amount  has  been  es- 
tablished by  the  verdict,  and  we  find  no  rea- 
son presented  for  disturbing  the  results  of 
the  trial.  Defendant  excepts,  first,  for  the 
refusal  of  its  motion  to  nonsuit,  but  on  the 
record,  there  being  no  dispute  as  to  receipt 
of  package  for  shipment  as  conmion  carrier, 
and  an  admitted  failure  to  deliver,  this,  of 
Itself,  is  sufficient  to  constitute  a  prima  fade 
case,  carrying  the  question  of  liability  to  the 
jury.  Cotton  Oil  Co.  v.  A.  C.  Ia  R.  R.  (N.  C. 
'present  term)  110  S.  H.  060;  White  v.  Bflnes, 
182  N.  C.  288,  109  S.  E.  31 ;  Produce  Trading 
Co.  V.  Norfolk  ft  Southern  R.  R.,  178  N.  C. 
175,  100  S.  E.  316 ;  Newborn  v.  Railroad,  170 
N.  C.  205,  87  S.  EX  37;  Brinson  v.  Railroad, 
169  N.  C.  425,  86  S.  B.  371;  Meredith  v.  Rail- 
road, 137  N.  C.  478,  50  S.  B.  1.  And  these 
and  other  authorities  of  similar  Import  are 
controlling  as  against  a  second  exception  by 
appellant  for  refusing  an  instruction  ''that 
on  the  entire  evidence,  if  believed,  there 
should  be  a  verdict  for  defendant" 

[2]  It  is  further  insisted  for  defendant 
that  no  recovery  should  be  allowed  because 
of  evidence  to  the  effect  that,  this  being  a 
money  package,  the  station  agent,  acting  in 
this  matter  for  plaintiffs,  said  to  express 
agent  at  time  of  shipment  that  the  package 
contained  automobile  chains  of  the  value  of 
$150,  and  that  on  such  statement  same  was 
shipped  as  merchandise. 

The  position  is  presented  in  several  pray- 
ers for  instructions,  all  closing  with  the  prop- 
osition that,  on  the  facts  as  suggested,  ''if 
the  package  was  lost  or  stolen  in  transit,  the 
plaintiffs  could  not  recover."  There  are 
well-considered  decisions  to  the  effect  that  a 
defendant  may  be  relieved  of  the  contract  of 
carriage  and  the  exigent  liabilities  incident 


to  it  by  reason  of  misrepresentations  as  to 
the  value  and  nature  of  the  goods.  A 
learned  discussion  of  the  principle  and  tt 
proper  applicati(Mi  of  it  appears  in  a  recent 
case  of  United  States  v.  A.  O.  L.  R.  R.  Co., 
reported  in  206  Fed.  190-205.  the  opinion  be- 
ing by  our  former  associate,  Hon.  H.  G.  Con- 
nor, now  federal  judge  of  Eastern  District 
of  North  Carolina,  and  in  which  many  of  the 
pertinent  authorities  are  cited  and  comment- 
ed on.  The  cases  referred  to,  and  others  of 
like  kind,  proceed  upon  the  principle  of  ac- 
tive or  constructive  fraud  in  the  making  of 
the  contract.  And  in  the  application  of  such 
a  principle  it  is  the  accepted  position  that, 
in  order  to  the  avoidance  of  a  contract  for 
actual  fraud,  there  should  ordinarily  be  a 
false  statement  of  some  essential  fact,  know- 
ingly made  and  reasonably  relied  upon  by  the 
other  party  as  an  inducement  to  the  agree- 
ment May  V.  Loomis,  140  N.  C.  350,  52  S.  E. 
728 ;  Lunn  v.  Shermer,  03  N.  C.  164. 

And,  in  case  of  ccmstructive  fraud,  the  si- 
lence of  the  party  claimant,  together  with 
the  facts  and  circumstances  of  the  transac- 
tion, must  in  fact  and  effect  be  the  equivalent 
of  such  a  misrepresentation.  By  way  of  il- 
lustration, an  instance  of  the  latter  position 
is  given  in  the  federal  case  above  referred  to, 
where  recovery  was  denied  on  the  ground  in 
part  that  valuable  Jewels  were  shipped  as 
ordinary  mail  and  for  ordinary  postage,  with 
nothing  that  in  any  way  disclosed  to  the  car- 
rier the  value  and  nature  of  the  package; 
and  so  in  Orange  County  Bank  v.  Brown,  9- 
Wend.  (N.  Y.)  p.  85,  24  Am.  Dec.  129,  where- 
in it  appeared  that  a  large  amount  of  money, 
over  $11,000,  was  placed  in  a  tnmk  and 
checked  as  ordinary  baggage, 

[$]  But  on  the  record   there  is  no  such 
principle  permissible  as  a  conclusion  of  law 
from  the  fticts  in  evidence,  and  that  is  the 
only  way  that  defendant's  prayers  present 
them.    In  the  present  case  there  is  no  claim 
or  suggestion  of  actual  |raud,  and,  on  the 
question  of  constructive  fraud,  in  addition 
to    the    statement    heretofore    made,    there 
were  facts  in  evidence  tending  to  show  that 
the  $150  in  change,  packed  in  a  box  8x8  inch- 
es, and  securely  tied,  was  carried  by  one  of 
plaintiffs,    with   another   who  had   assisted 
him,  to  the  railroad  station,  where  defend- 
ant company  had  its  office;  that,  the  express 
agent  having  gone  home  for  the  day,  the  oth- 
er giving  assurance  that  the  station  agent 
was  dependable,  the  plaintiff  left  the  pack- 
age with  him  for  shipment  when  the  express 
agent  should  return,  stating  that  the  same 
contained  $150  in  change,  and  prepaying  the 
express    charges    on    $150   valuation,    these 
charges  being  the  same  whether  the  shipment 
was  merchandise  or  money.    The  next  morn- 
ing the  station  agent  gave  the  package,  wliich 
he  had  cared  for  during  the  night,  and  which 
was  untampered  with,  to  the  express  agent 
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^or  shipment,  telling  'Bim  it  was  $150  In  val- 
ve, and  contained  automobile  cbains.  It  was 
proved,  and  without  disinite,  that  not  more 
than  $15  worth  of  chains  could  have  been 
placed  in  a  box  of  that  size,  and  to  Inclose 
$150  of  automobile  chains  would  have  re- 
quired a  box  of  three  feet  square.  The  prob- 
ability of  some  mistake  about  it  was  well- 
nigh  self-evident,  and  so  patent  was  this  that 
the  ex4>ress  agent  himself  testifies  that  his 
suspicions  were  aroused  as  to  the  contents 
of  the  package,  and  yet,  in  the  face  of  these 
facts,  he  receives  the  same  for  shipment  at 
the  valuation  of  $150,  and  the  charges  there- 
for, without  protest,  and  without  making  any 
adequate  or  proper  effort  to  ascertain  the 
real  facts.  There  is  doubt  if  there  is  any 
evidence  to  justify  a  finding  by  the  Jury  of 
constructive  fraud,  and  very  certain  it  is  that 
no  such  position  can  be  upheld  as  a  conclu- 
sion of  law;  the  only  way,  as  stated,  that 
the  record  presents  it  to  us. 

[4,  6]  At  most  the  evidence,  in  our  opinion, 
only  permits  the  inference  of  negligent  de- 
fault on  the  part  of  the  shipper,  the  station 
agent  acting  for  plaintiff  having  mistaken  the 
word  "change"  for  "chains"  t  but,  if  this  were 
established,  it  would  not  be  an  avoidance  of 
the  contract  of  carriage,  though  at  times  al- 
lowed to  defeat  a  recovery.  In  this  aspect 
of  the  matter  it  is  the  accepted  position  that 
a  common  carrier  is  held  to  be  an  insurer 
against  the  loss  of  goods  received  for  shipment 
ex<  ept  by  act  of  God,  or  the  public  enemy, 
vices  or  defects  inherent  In  the  pature 
of  the  goods,  or  the  negligent  default  of  the 
flhipper,  or  his  agents  or  employees.  And  it 
Is  also  held  that,  where  a  carrier  in  case  of 
loss  seeks  to  avoid  liability  by  reason  of  one 
or  more  of  the  excepted  causes,  it  must  be 
made  to  appear  that  the  exceptions  relied 
upon  are  the  proximate,  and  usually  the  sole 
proximate  cause  of  the  loss.  Ferebee  v.  Rail- 
road, 167  N.  C.  290,  83  S.  E.  360 ;  McCarthey 
V.  liOuisviUe  &  Nash.  R.  R.,  102  Ala.  193,  14 
South.  370,  48  Am.  St  Rep.  29;  3  Hutchinson 
on  Carriers,  — ;  10  Corpus  Juris,  p.  119. 
Here,  too,  the  defendant's  prayers  present- 
ing the  question  are  all  defective,  in  that 
they  make  no  statement  or  reference  to  prox- 
imate cause  as  an  element  affecting  liability, 
sole  or  otherwise.  And  the  objections  to  the 
rulings  of  the  court  on  questions  of  evidence 
are  without  merit 

There  is  nothing  to  suggest  that  the  copies 
of  receipts  and  other  records,  as  filed  with 
the  Interstate  Commerce  Commission,  in  any 


apply  to  "losses  attributable  to  the  negligence 
of  defendant  or  its  agents,**  which  negligence 
has  been  established,  by  the  verdict. 

On  careful  consideration  we  find  no  rever- 
sible error,  and  the  Judgment  for  plaintiff  iB 
affirmed* 

No  error. 


X  (183  N.  C.  177) 

PIERCE  V.  FAISON  et  al.    (No.  222.) 

(Supreme  Court  of  North  Carolina.    March  15, 

1922.) 

1.  Compromise  and  settlement  <&=>22— Allega- 
tions held  to  show  only  negotiation  for  set- 
tlement. 

In  an  action  for  an  accounting  by  defend- 
ant executor,  who  pleaded  a  settlement,  allega- 
tions by  tlie  executor  as  to  a  settlement  in 
which  it  was  agreed  plaintiff  owed  a  balance 
which  was  later  collected  by  suit  held  to  show 
only  a  negotiation  for  settlement,  so  that  it 
w^as  not  error  to  refuse  to  submit  to  the  jury 
the  issue  whether  a  settlement  had  been  made. 

2.  Limitation  of  actions  ^=>60(4)— Right  to 
accounting  by  exeontor  accrues  two  years 
after  his  qualification. 

Under  Revisal  1905,  {§  144,  147,  the  right 
of  action  for  legacies  and  distributive  shares, 
or  to  have  an  accounting  with  an  executor, 
accrues  two  years  after  his  qualification,  and 
the  limitation  against  such  action  is  prescribed 
by  Revisal  1906,  §  360,  begins  to  ran  at  that 
time. 

3.  Limitation  of  actions  «=s> 1 80 (I)— Objection 
can  only  be  taken  by  answer. 

The  objection  that  the  action  was  not  com- 
menced within  the  time  limited  by  statute  can 
only  be  taisen  by  answer  under  Code*  {  138 
(Code  Civ.  Proc.  {  17). 


4.  Limitation  of  actions  ^s>l95(3)~lf  statute 
Is  pleaded,  plaintiff  must  show  action  was 
commenced  In  time. 

Where  the  defense  of  the  statute  of  limita- 
tions has  been  properly  pleaded,  the  burden 
is  then  on  plaintiff,  or  the  party  against  whom 
it  is  set  up,  to  show  the  action  was  commenced 
within  the  time  limited  by  the  law,  and  not  upon 
the  one  who  pleaded  it  to  show  the  contrary,  so 
that  it  was  not  proper  to  deny  the  plea  of  lim- 
itations without  a  trial. 

5.  Pleading  <&=>34( I)— Answer  Is  to  be  liberal- 
ly construed. 

The  answer  is  to  be  given  a  liberal  and 
favorable  construction  for  the  purpose  of  as- 
certaining its  meaning,  even  though  informally 
expressed. 


way  differed  from  that  given  to  the  shipper 

In  the  instant  case,  and  which  was  admitted  ^\.fj[^^*?]7.5"f^;if!!|J"|f^'^^^ 

in  evidence.     And  the  clause  in  the  receipt 


held  by  plaintiff,  which  purports  to  excuse 
the  carrier  from  liability  for  loss  of  a  money 


utes  barring  actions  on  an  executor's  bend 
do  not  apply  to  suits  for  accounting. 

C.  S.  I  439,  subsec.  2,  and  section  441,  sub- 
sec  6,  limiting  actions  against  executors  on 


bullion,  etc.,  shipment,  unless  "enumerated  ^^eir  official  bonds,  do  not  relate  to  an  action 
in  the  receipt,"  contains  in  express  terms  the ;  against  an  executor  for  a  simple  account  and 
limitation  that  the  stated  restriction  does  not ,  settlement 


«s»For  other  caBw  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  DigeeU  and  Indexea 
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Appeal  from  Superior  Court,  Duplin  Coun- 
ty; Devln,  Judge. 

Action  by  Sallie  E.  Pierce  against  Henry 
E.  Faison,  as  executor  of  Henry  W.  Faison, 
deceased,  and  others,  for  an  account  and 
final  settlement  by  the  executor.  Judgment 
for  plaintiff,  and  defendant  executor  appeals. 
New  trial. 

This  action  was  brought  in  the  court  be- 
low for  an  account  and  final  settlement  with 
Henry  B.  Faison,  executor  of  Henry  W.  Fai- 
son, deceased,  but  is  described  by  the  plain- 
tiff as  a  suit  to  surcharge  and  falsify  his  ac- 
counts. It  is  alleged  that  Henry  W.  Faison 
died  in  December,  18S5,  leaving  a  will  which 
was  duly  admitted  to  probate,  and  the  two 
executors  named  therein,  Henry  R  Faison 
and  Martha  W.  Faison,  duly  qualified  as 
such  in  January,  1886. 

It  is  stated  that  no  regular  accounts  were 
filed  by  Henry  E.  Faison  and  Martha  W.  Fai- 
son as  executor  and  executrix,  the  latter  hav- 
ing died  in  1910.  It  appears  in  the  record 
that,  in  response  to  a  citation  issued  by  the 
clerk  of  the  superior  court  of  Duplin  county, 
the  defendant  H.  E.  Faison,  as  surviving 
executor,  filed  what  purports  to  be  an  ac^ 
count  of  debits  and  credits,  and  showing  '*a 
balance  due  by  the  executors  of  $4,516,'*  but 
this  paper  is  not  in  the  form  of  a  regular 
final  account,  but  is  more  of  a  memorandum 
of  the  items  of  debit  and  credit,  and  could 
hardly  be  called  a  final  account  as  the  law 
requires  to  be  filed. 

The  defendant  pleaded  what  is  termed  a 
final  account  and  settlement  with  the  plain- 
tiff and  the  other  parties  interested  in  the 
estate.  The  defendant  Henry  E.  Faison,  ex- 
ecutor, alleges  that  he  and  the  plaintiff  and 
the  others  entitled  to  an  interest  in  the  estate 
came  to  a  settlement  in  regard  to  the  same, 
and  it  was  agreed  finally  that  the  plaintiff 
owed  at  least  a  balance  of  $2,000  to  the  es- 
tate, or  that  much  more  thai  her  share  there- 
of, which  sum  of  $2,000  it  was  agreed  should 
be  paid  by  plaintiff  to  the  executor,  for  the 
younger  children  to  whom  it  was  due,  in 
final  settlement,  which  was  not  done  until  a 
judgment  was  rendered  at  February  term, 
1914,  of  Duplin  superior  court,  affirmed  in 
the  Supreme  Court  on  appeal,  October  21, 
1914,  when  the  sum  of  $2,000.  with  accrued 
interest,  amounting  to  $3,800,  was  paid  into 
the  office  of  the  clerk  of  the  superior  court 
to  await  the  final  determination  of  this  ac- 
tion, and,  upon  his  filing  a  bond  for  the  same, 
the  said  money  was  i>aid  over  to  Henry  E. 
Faison  as  executor,  who,  as  plaintiff  alleges, 
paid  the  same  over  to  William  Faison,  Percy 
Faison,  and  Winnif red  Faison ;  but  plaintiff 
alleges  that  this  was  wrongful  and  unlawfult 
which  the  defendant  executor  denies. 

The  court  declined  to  submit  the  follow- 
ing issues  upon  the  two  pleas: 


<«i 


(1)  Was  there  a  settlement  between  the  ex- 
ecutor and  plaintiff  at  the  time  she  bid  off 
the  lands  at  $2,000  that  the  balance  of  the 
debts  due  on  said  judgment  should  not  be  col- 
lected, and  that;  in  consideration  of  this  set- 
tlement, it  was  agreed  that  she  had  received 
her  full  share  of  the  personal  estate,  and  that 
the  $2,000  due  on  the  land  sale  should  be  paid 
over  to  tiie  minor  children,  as  alleged  in  the 
answer? 

'*(2)  Is  the  plaintiff's  cause  of  action  barred 
by  statute  of  limitations?  " 

Defendant  H.  •£.  Faison,  executor,  appealed. 

H.  D.  Williams,  of  Kenansville,  and  6.  R. 
Ward,  of  Wallace,  for  appellant 

Stevens,  Beasley  &  Stevens,  of  Kenans- 
ville, for  appellee. 

WALKER,  J.  (after  stating  relevant  mat- 
ters as  above).  [11  The  facts  are  so  indefi- 
nitely stated  in  the  pleadings  that  it  is  dif- 
ficult, if  not  impossible,  to  arrive  at  any  Just 
or  accurate  conception  of  the  merits  of  this 
case.  It  does  not  seem  from  the  slight  in- 
formation we  can  gather  from  the  pleadings 
that  there  has  been  any  formal  and  final 
settlement  between  the  defendant  and  those 
interested  in  the  estate.  It  was  nothing 
more  than  a  promise  on  the  part  of  the  plain- 
tiff to  do  something  which,  it  is  alleged  by 
the  defendant,  she  failed  to  do,  and  hardly 
more  than  a  negotiation  for  a  settlement. 
His  honor  therefore  ruled  correctly  bb  to 
the  plea  of  a  final  settlement. 

As  to  the  statute  of  limitations:  We  are 
not  so  clear  as  to  this  plea,  because  the  facts 
are  so  meagerly  stated.  We  said  by  the 
Chief  Justice  in  Brown  v.  Wilson,  174  N.  CI 
668,  670,  94  S.  E.  419,  420,  quoting  from  Ed- 
wards V.  Lemmond,  136  N.  O.  330,  48  S.  B. 
738: 

"At  the  end  of  two  years,  the  law  makes  the 
demand  and  puts  an  end  to  the  express  trust, 
though  no  express  demand  is  made  by  any  party 
interested  upon  the  executor  or  administrator. 
He  is  in  default,  and  an  action  will  lie  at  the 
end  of  the  two  years  at  the  instance  of  any 
one  entitled  to  have  an  account  in  settlement 
of  the  estate.  Walker,  J.,  in  Self  v.  Shugart, 
135  N.  C,  at  bot.  of  page  194.  It  is  famiUar 
learning  that  the  statute  begins  to  run  when- 
ever the  party  becomes  liable  to  an  action  if 
the  plaintiff  is  under  no  disability.  EUer  v. 
Church,  121  N.  C.  269.  There  having  been  no 
action  begun  within  ten  years,  during  which  ac- 
tions could  have  been  brought,  this  action  is 
barred  by  the  Code,  §  158.  Hunt  v.  Wheeler 
116  N.  C.  424.  In  Wyrick  v.  Wyrick,  106  N. 
C.  84,  this  was  intimated  and  was  reaffirmed  in 
Kennedy  v.  Cromwell,  108  N.  C.  1,  Grant  v. 
Hughes,  94  N.  C.  231,  and  Bushee  v.  Surles,  77 
N.  C.  62,  relied  on  by  the  plaintiff,  were  both 
cases  where  the  original  administration  began 
under  the  law  prior  to  the  Code,  as  is  stated 
by  Davis,  J.,  in  Woody  v.  Brooks,  102  N.  C. 
344.  The  same  is  true  of  Phifer  v.  Berry,  HO 
N.  C.  463.  At  that  time  such  actions  were 
governed  by  the  former  law.  Code,  |  136; 
Brittahi  y.  Dickson,  104  N.  C  647.    But  seo- 
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^on  136  bas  been  xepealed  by  chapter  118, 
^ct8  1891,  and  the  statute  of  limitations  pre- 
scribed by  the  Code  is  applicable  to  this  case* 
though  original  administration  was  taken  out  in 

[2]  The  right  of  action  for  legaclea  and 
<listributive  shares  or  to  have  an  accounting 
with  an  executor  and  a  settlement  accrues 
two  years  from  his  qualification.  Revisal,  §§ 
144,  147.  The  executor  is  required  to  dis- 
tribute and  pay  over  the  assets  to  those  en- 
titled thereto  at  that  time,  and,  if  he  falls 
to  do  so,  they  may  sue  for  the  same.  Revisal, 
§  360,  c.  12,  provides  that  civil  actions  can 
only  be  commenced  within  the  periods  pre- 
scribed in  this  chapter  after  the  cause  of  ac- 
tion shall  have  accrued,  except  where,  in 
special  cases,  a  different  limitation  is  pre- 
scribed by  statute. 

[3]  But  the  objection  that  the  aci^on  was 
not  commenced  within  the  time  limited  can 
only  be  taken  by  answer.  Code,  §  138;  C. 
O.  P.  §  17.  It  was  upon  those  sections  that 
the  cases  above  cited  were  decided.  Wheth- 
er the  statute  of  limitations  bars  this  action, 
we  cannot  decide  until  we  know  all  the  facts 
which  are  not  now  before  us.  It  may  be 
that  it  is  not  barred,  and  that  defendant  is 
liable  to  account  for  any  trust  funds  in  his 
hands,  but  he  says  that  there  are  none  such, 
as  he  had  fully  accounted  for  them  and  paid 
them  over  to  the  proper  persons  entitled  to 
receive  them. 

[4]  It  is  well  settled  by  us  that,  when  the 
statute  is  pleaded,  the  burden  is  then  upon 
the  plaintilt,  or  party  against  whom  it  is 
set  up,  to  show  that  his  action  was  com- 


(Blackmore  v.  Winders,  144  N.  0.  215,  56  S. 
E.  874;  Brewer  v.  Wynne,  154  N.  C.  467,  70 
S.  £2.  947),  and,  thus  considered,  It  raises  an 
issue  as  to  the  statute  of  limitations,  with 
the  burden  upon  the  plaintiff  to  show  that 
she  is  not  barred.  If  not  barred,  she  will 
be  entitled  to  have  the  referee  proceed,  un- 
der the  order  of  the  court,  to  take  and  state 
the  account,  with  his  conclusions  of  fact  and 
law. 

[6]  It  may  well  be  added  that  Consol.  St  § 
439,  subsec  2  (Revisal,  fi  393),  and  Consol. 
St.  §  441,  subsec.  6  (Revisal,  {  395),  relate  to 
actions  against  executors,  adminstrators, 
etc.,  on  their  official  bonds,  and  not  against 
an  executor,  administrator,  etc.,  -for  a  sim- 
ple account  and  settlement.  Defendant  is 
relying  in  this  case,  as  we  infer,  on  Consol. 
St.  §  445  (Revisal,  §  399 ;  C.  C.  P.  i  37),  and 
the  other  statutes  specially  mentioned  in  his 
answer. 

There  was  error  on  the  plea  of  the  statute 
of  limitations,  and  as  to  that  plea  a  new  trial 
is  ordered. 

New  triaL 


(183  N.  C.  162) 

MITCHELL  V.  ATLANTIC  COAST  LINE 
R.   CO.    (No.    183.) 

(Supreme  Court  of  North  Carolina.    March  15, 

1922.) 

I.  Statutes  ^==>I74,  175  —  Construed  to  have 
some  meaning.  If  permissible. 

A  statute  or  amendment  formally  passed 
is  presumed,  and,  if  permissible,  should  be  so 


construed  as  to  have  some  meaning, 
menced  within  the  time  limited  by  the  law,   j.  Carriers  «©=»20(I)-Amendment  of  statute 


and  not  upon  the  defendant,  or  the  one  who 
pleaded  It,  to  show  the  contrary.  House  v. 
Arnold,  122  N.  C.  220,  29  S.  B.  334;  Houston 
r.  Thornton,  122  N.  C.  365,  29  S.  EX  827,  65 
Am.  St. ,  Rep.  699;  Hooker  v.  WorthSngton, 
134  N.  C.  283,  285,  46  S.  B.  726;  Oupton  v. 
Hawkins,  126  N.  C.  81,  35  S.  B.  229 ;  Sprln- 
kle  v.  Sprinkle,  159  N.  C.  81,  74  S.  B.  739; 
Dltmore  v.  Rexford,  165  N.  C.  620,  81  S.  B. 
094.  This  being  so,  it  was  not  proper  to 
deny  the  plea  without  a  trial.  It  may  be  ad- 
mitted, however,  that  if  defendant,  as  ex- 
ecutor, has  any  of  the  trust  funds  in  his 
hands,  and  plaintiff  shows  that  her  action 
was  brought  in  time,  he  will  have  to  ac- 
count for  them.  But  it  is  to  be  fairly  infer- 
red from  his  answer  that  there  are  none  now 
in  his  possession,  he  having  fully  accounted 
for  them.  But  the  evidence  will  reveal  the 
true  state  of  the  case,  and  until  it,  or  prop- 
er findings  of  the  facts,  are  before  us,  we 
are  unable  to  say  what  is  the  executor's  lia- 
bility, if  any,  and,  if  any,  how  much. 

[6]  We  are  required  to  give  the  defend- 
ant's answer  a  liberal  and  favorable  con- 
struction for  the  purpose  of  ascertaining  its 
meaning,      though      'nformally      expressed 


held  to  impose  penalty  for  delay  in  delivery 
after  arrival  at  destination. 

Under  Revisal  1905,  §  2632,  imposing  a 
penalty  for  unreasonable  delay  in  the  transpor- 
tation of  goods,  as  amended  by  Laws  1907,  c. 
461  (C.  S.  §  3516),  providing  that  it  shall  be 
construed  to  require  delivery  at  destination 
within  the  time  specified,  the  penalty  extends 
to 'negligent  default  in  making  delivery  to  the 
consignee  after  arrival  at  destination. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;   Lyon,  Judge. 

Action  by  Thomas  J.  Mitchell  against  the 
Atlantic  Coast  Line  Railroad  Ck>mpany. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   AfiSrmed. 

The  action  is  to  recdver  a  statutory  pen- 
alty for  negligent  delay  in  the  transportation 
and  delivery  of  freight  under  section  3516, 
Consolidated  Statutes.  There  was  denial  of 
liability,  and  the  cause  submitted  to  the  Jury 
on  tiie  issue  as  to  unreasonable  delay ;  and, 
second,  the  amount  recoverable  for  same,  etc. 
The  plaintiff  testified  as  follows: 

"That  under  the  bill  of  lading  of  April  13, 
1920,  the  two  boxes  of  clipping  machines,  one 
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box  of  hardware  and  ten  packages  of  cart  rims 
and  five  bundles  of  cart  spokes  were  shipped 
from  the  N.  Jacob!  Hardware  Company;  that 
on  the  15th  day  of  April,  1920,  he  was  notified 
by  the  usual  postal  card  notice  that  all  the 
property  covered  by  said  bill  of  lading  was  in 
New  Bern,  and  that  on  or  about  the  16th  of 
April  he  receiyed  from  the  defendant  all  the 
property  covered  by  the  said  bill  of  lading  ex- 
cept one  box  of  clipping  machines,  the  same 
marked  short  as  per  plaintiffs  bill  attached. 

"He  further  testified  that  he  would  not  have 
received  the  notice  unless  the  freight  had  been 
in  New  Bern  at  the  time;  that  when  the  other 
property  covered  by  the  bill  of  lading  was  de- 
livered to  him,  or  to  his  drayman,  that  one 
box  of  clipping  machines  was  not  delivered; 
that  on  the  8th  day  of  June  the  missing  box  of 
clipping  machines  was  found  in  the  Atlantic 
Coast  Line  warehouse  in  New  Bern,  and  was 
delivered  to  him.  The  plaintiff  offered  the  bill 
of  lading  dated  April  13,  1920,  and  the  freight 
biU  dated  April  15." 

The  bill  of  lading  was  introduced,  show- 
ing an  entire  shipment  including  the  missing 
box.  At  the  conclusion  of  plaintiff's  testi- 
mony there  was  motion  for  nonsuit,  over- 
ruled, and  exception. 

Second,  defendant  then  offered  a  prayer 
for  instruction  as  follows: 

"That  if  the  plaintiff  was  notified  on  April 
15  that  the  shipment  had  reached  New  Bern, 
and  the  jury  find  that  the  box  that  was  not 
delivered  was  in  the  warehouse  at  the  time  and 
not  delivered  to  plaintiff  until  June  8,  the  de- 
fendant has  transported'  the  same  in  reasonable 
time,  and  they  should  answer  the  first  issue, 
No." 

Prayer  refused,  and  defendant  excepts. 
There  was  verdict  for  plaintiff,  and  assess- 
ing his  damages  for  delay  at  $39,  amount  al- 
lowed by  the  statute.  Judgment,  and  defend- 
ant appealed,  assigning  errors. 

W.  A.  Towns,  of  Wilmington,  and  Moore  & 
Dunn,  of  New  Bern,  for  appellant. 
W.  D.  Mclver,  of  New  Bern,  for  appellee. 

HOKB,  J.  Under  the  statute  as  it  for- 
merly prevailed,  Revisal  of  1905,  §  2632,  a 
penalty  was  imposed  for  unreasonable  delay 
in  the  transportation  of  goods.  Construing 
the  statute  in  Alexander  v.  A.  C.  L.  R.  R.  Co., 
144  N.  C.  93,  56  S.  E.  697,  the  court  held  that 
the  term  "transportation'*  did  not  include  a 
delivery  to  consignee  at  the  point  of  desti- 
nation, and  if  goods  shipped  by  a  carrier  had 
been  properly  placed  at  the  point  of  destina- 


tion, no  penalty  was  incurred  under  the  la^^ 
for  a  negligent  delay  in  delivery  from  tbe 
car  or  warehouse  of  the  company.  Subse- 
quent to  the  facts  presented  in  that  case,  the 
Legislature  amended  the  statute  (Revisal 
1905,  {  2632),  and  in  chapter  461,  Laws  of 
1907,  provided  that  the  act  Imposing  a  pen- 
alty for  delay  in  the  transportation  of  freight 
shall  not  be  construed  as  referring  only  to 
delay  In  starting  the  goods  from  the  sta- 
tion where  received,  but  in  addition  thereto 
shall  be  construed  to  require  delivery  at  its 
destination  within  the  time  specified,  and 
with  the  provision  that  If  the  delay  be  inci- 
dent to  causes  which  could  not  have  been 
foreseen  in  the  exercise  of  ordinary  care  and 
which  were  unavoidable,  and  these  facts  are 
established  to  the  satisfaction  of  the  Justice 
of  the  peace  or  jury  trying  the  cause,  the 
defendant  company  shall  be  relieved  from 
the  penalty,  etc. — an  amendment  which  has 
been  included  in  section  3516  of  the  Consoli- 
dated Statutes,  and  being  part  of  the  section 
on  which  the  present  action  is  instituted. 

[1,2]  A  statute  or  amendment  formally 
passed  is  presumed,  and,  if  permissible, 
should  be  construed  so  as  to  have  some 
meaning,  and  unless  the  amendment  referred 
to  Is  intended  to  extend  the  penalty  to  cases 
of  negligent  default  in  making  delivery  of 
freight  to  the  consignee,  it  will  be  entirely 
without  significance  This  assuredly  is  the 
permissible  and  reasonable  construction  of 
the  law,  and  we  are  of  opinion  that  his  hon- 
or made  correct  decision  in  denying  defend- 
ant's prayer  for  instructions. 

There  is  nothing  in  Wall-Huske  Go.  v. 
Raihroad,  147  N.  C.  407,  61  S.  E.  277,  that  in 
any  way  militates  against  this  interpreta- 
tion of  the  statute.  In  that  case  the  com- 
pany was  contending  that  the  penal  statute 
ceased  to  apply  when  it  had  placed  the  shii>- 
ment,  a  car  load  lot,  in  the  company's  yards 
at  Winston-Salem,  the  point  of  destination. 
In  disallowing  the  position,  the  court  said 
the  statute  continued  to  apply  'until  the 
goods  were  in  the  company's  warehouse,  and 
notice  duly  given.  There  was  nothing  to 
call  the  court's  attention  to  the  effect  of  the 
amendment  so  recently  made,  and  as  a  mat- 
ter of  fact,  this  amendment  did  not  apply  to 
the  case,  as  th^  facts  determining  liability 
had  taken  place  and  transaction  terminated 
before  the  amendment  to  the  law  was  made. 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  superior  court  is  afllrmed. 

No  error. 
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J.  O.  PROCTOR  &  BRO.  V.  CAROLINA  FER- 
TILIZER A.  PHOSPHATE  CO. 
•t  al.    (No.  178.) 

(Supreme  Court  of  North  Carolina.    March  10^ 

1922.) 


1.  Injunction  ^=»l 63 (I)— Temporary  order  will 
be  continued  to  hearing  where  Injunction  le 
main  relief,  and  serious  questions  are  raised. 

Where  the  injunction  is  the  main  relief  de- 
manded, the  temporary  restraining  order  will 
be  continued  to  the  bearing,  so  that  justice  may 
be  more  fully  admiiiistered,  especially  where 
serious  questions  are  raised,  and  it  is  neces- 
sary for  plaintiffs  protection  that  matters  be 
held  in  abeyance. 

2.  Injunction  «=s»l63(l)  —  Temporary  order 
continued  when  plaintiff  has  shown  probaJile 
cause. 

When  plaintiff  has  shown  probable  cause 
entitling  him  to  relief,  or  it  may  be  seen  that  he 
will  be  able  to  make  out  his  case  at  the  final 
hearing,  the  temporary  restraining  order  will 
be  continued  until  such  hearing. 

3.  Injunction  ^=>il 63 (3)— Temporary  Injunc- 
tion continued  if  dissolution  will  work  irrep- 
arable Injury. 

Where  the  dissolution  of  the  temporary  re- 
straining order  would  probably  worlc  irrepara- 
ble injury  to  plaintiff,  the  order  should  be  con- 
tinued to  the  hearing,  and  the  defendant  pro- 
tected against  apprehended  damages  by  a  bond. 

4.  Injunction  ^s»ll8(3)~Complalnt  held  to  al- 
lege defendant  was  not  bona  tide  holder  for 
value. 

A  complaint  which  alleged  that  the  note  giv- 
en by  plaintiff  was  obtained  by  fraud,  that  it 
was  discounted  by  the  corporate  payee  which 
received  a  time  certificate  of  deposit  therefor, 
and  that  defendant,  to  whom  the  time  certifi- 
cate had  been  transferred,  was  a  cousin  of  the 
president  of  the  corporation  payee,  and  knew 
of  the  fraud  by  which  the  note  was  obtained, 
that  he  paid  no  value  for  the  certificate,  but 
was  holding  it  for  the  benefit  of  the  corporation, 
snflSdently  alleged  that  defendant  was  not  a 
bona  fide  holder  in  due  course. 

5.  Injunction  ^s»43»IMaker  of  note  secured  by 
fraud  can  enjoin  payment  of  certificate  of  de- 
posit given  on  discounting  the  note. 

The  maker  of  a  note  secured  by  fraud  can 
follow  its  proceeds  so  long  as  he  can  identify 
or  trace  it,  and  can  restrain  the  payment  of  a 
time  certificate  of  deposit  given  in  discount  of 
the  note  and  transferred  to  another  who  had 
notice  of  the  fraud. 

6.  Equity  ^s»39(l)— All  controversies  between 
parties  should  be  determined  In  one  suit. 

Where  all  the  parties  to  a  controversy  as 
to  the  liability  of  a  stockholder  for  a  note  pro- 
cured by  fraud,  and  as  to  his  right  to  prevent 
payment  of  a  certificate  of  deposit  given  in  dis- 
count of  the  note  were  before  the  court,  equity 
should  determine  all  the  matters  in  one  action 
to  avoid  a  multiplicity  of  suits. 

Appeal  from  Superior  Ck)urt,  Pitt  County; 
Lyon,  Judge. 


Action  by  J.  O.  Proctor  &  Bro.  against  the 
C^aroliBE  Fertilizer  &  Phosphate  Company 
and  another,  in  which  Jesse  EXisseU  and  an- 
other were  made  parties  defendant.  BYom 
an  order  continuing  in  force  a  restraining 
order  until  the  final  hearing,  the  defendant 
Possell  appeals.    Afllrmed. 

This  action  was  begun  originally  against 
the  Carolina  Fertilizer  &  Phosphate  Com- 
pany and  the  Bank  of  Grimesland,  to  re- 
strain the  payment  by  the  Bank  of  Grimes- 
land  of  certain  money  deposited  therein,  and 
f<)r  which  a  time  certificate  had  been  issued. 
Later  the  Bank  of  Rose  Hill  and  Jesse  Fus- 
sell  were  made  parties  defendant  in  the  re- 
straining order  issued  in  said  proceedings^ 
which  were  heard  before  Lyon,  J.,  August  17, 
1921,  at  Beaufort,  who  continued  the  re-, 
straining  order  to  the  hearing. 

There  is  evidence  tending  to  show  that 
prior  to  September  4, 1920,  the  defendant  fer- 
tilizer company  was  incorporated  in  thAs 
state  to  manufacture  and  sell  fertilizers,  and 
proceeded  to  employ  a  force  of  agents  to  sell 
its  stock  throughout  the  eastern  part  of  the 
state.  On  September  4,  1920,  an  agent  of  the 
company  approached  the  plaintiffs,  repre- 
senting that  the  company  was  a  going  con- 
cern; that  it  had  two  fertilizer  plants  in 
operation,  one  at  Greenville,  N.  C,  and  an- 
other at  Fairmont,  N.  C,  and  was  building 
another  at  Rocky  Mount,  N.  C. ;  that  it  was 
ready  and  prepared  to  deliver  fertilizer  from 
the  Greenville  plant,  and  supply  the  plain- 
tiffs with  all  the  fertilizer  they  might  need 
for  their  own  use  and  for  sale  during  1921, 
and  that  it  would  deliver  to  the  plaintiffs 
at  least  500  tons  of  fertilizer  of  standard 
make  for  the  1921  crop,  and  that  It  would 
sell  said  fertilizer  $3  to  $4  cheaper  per  ton 
than  plaintiffs  could  buy  it  elsewhere,  pro- 
vided they  were  stockholders ;  that  said  com- 
pany would  guarantee  the  plaintiffs  that  they 
would  pay  the  amount  of  $10,000  as  divid- 
ends, and  reduce  the  amount  in  price  of 
fertilizer  within  the  space  of  12  months ;  that 
said  company  was  perfectly  solvent,  owned 
large  assets,  and  was  amply  able  to  carry 
out  and  comply  with  all  contracts  and  agree- 
ments. 

It  was  further  alleged  in  the  complaint, 
treated  as  an  aflSdavit,  that,  relying  upon 
these  assurances  and  guaranties  the  plain- 
tiffs were  induced  to  subscribe  for  $10,000  of 
stock,  and  executed  and  delivered  their  note 
in  that  sum  dated  September  4,  1920,  due 
and  payable  October  1, 1921 ;  that  soon  there- 
after said  company  attempted  to  sell  and 
deliver  to  the  Bank  of  Grimesland  plaintiffs' 
note  for  $10,000  for  $9,800,  and,  as  induce- 
ment to  said  bank  to  purchase  said  note, 
agreed  that  the  $9,800  should  remain  in  the 
bank  for  12  months  if  the  bank  would  issue 
them  a  certificate  for  such  amount  payable 
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to  said  company,  which  was  done ;  that  soon 
thereafter  the  plaintiffs  were  informed  and 
believed  that  all  the  statments  and  guaranties 
by  the  agents  of  the  company  were  false  and 
untrue,  and  were  made  for  the  purpose  of  de- 
frauding these  plaintiffs,  and  the  said  notes 
were  secured  through  falsehood,  fraud,  mis- 
representation, and  deceit  of  said  agents, 
which  was  known  to  the  company ;  that  said 
company  was  not  solvent,  nor  able  to  meet 
its  obligations,  had  no  factories  or  plants  in 
operation,  not  even  a  title  to  real  estate  in 
Greenville,  was  not  able  to  furnish  any  fer- 
tilizer, but,  as  a  matter  of  fact,  was  heavily 
Involved,  had  acquired  no  property,  and  was 
proceeding  in  violation  of  the  laws  of  North 
Carolina  in  selling  said  stock;  that  later  said 
company  attempted  to  convey  said  certificate 
of  stock  to  its  codefendant,  Jesse  Fussell,  a 
cousin  of  D.  C.  E\issell,  president  of  the  com- 
pany, when  in  truth  and  fact  the  said  Jesse 
Fussell  was  not  a  purchaser  for  value  with- 
out notice,  but  was  only  used  by  the  said 
company  and  D.  C.  E^ssell,  president,  to  car- 
ry out  their  scheme  In  defrauding,  or  at- 
tempting to  defraud,  the  plaintiffs. 

On  July  11,  1921,  the  affairs  of  said  com- 
pany were  placed  in  the  hands  of  receivers 
as  being  insolvent,  and  said  receivers  are 
now  trying  to  settle  the  affairs  of  the  com- 
pany; when  the  records  and  minutes  were 
delivered  to  said  receivers  they  contained  no 
authority  for  transferring  or  assigning  any 
time  certificate  or  notes,  and  plaintiffs  allege 
that  the  obtaining  of  the  note,  the  time  certi- 
ficate and  the  attempted  transfer  of  the  time 
certificate  were  acts  all  done  In  an  attempt 
to  collect  said  time  certificate,  which  was 
procured  through  fraud,  misrepresentation, 
and  deceit  of  the  .company's  agent,  which 
was  well  known  to  the  defendant,  Jesse  Fus- 
sell, and  this  action  was  brought  to  restrain 
the  collection  and  have  the  note  canceled  as 
well  as  the  time  certificate. 

Upon  the  hearing  the  court,  finding  that — 

*'all  the  parties  to  the  transaction  involved  are 
before  the  court,  |ind  further  finding  that  the 
material  facts  necessary  to  a  proper  determina- 
tion of  the  action  are  in  dispute  and  should 
be  submitted  to  a  jury,  continued  the  restrain- 
ing order  in  full  force  and  effect  until  the  final 
determination  of  this  cause,  and,  it  further  ap- 
pearing to  the  court  that  codefendant  Jesse 
Fussell  claimed  to  be  the  owner  of  the  certifi- 
cate of  deposit,  set  out  in  the  complaint,  which 
certificate  is  held  by  the  Bank  of  Rose  Hill,  the 
said  Jesse  Fussell,  his  agent  and  attorneys  are 
hereby  enjoined  and  restrained  from  attempting 
to  take  possession  or  collect  said  certificate  un- 
til the  final  determination  of  this  court." 

The  court  required  the  plaintiffs  to  file  in 
the  cause  a  bond,  in  sum  $5,000,  payable  to 
the  defendant  Jesse  Fussell,  upon  the  payment 
of  all  damages  which  he  may  recover  against 
the  plaintiff.  It  also  appeared  in  the  record 
that  the  defendant,  Carolina   Fertilizer   & 


Phoe];^iate  Oompany,  at  its  meeting  June 
12,  1920,  fixed  the  salary  of  its  president  at 
16,000  per  annum,  pins  GO  cents  per  ton  for 
all  fertilizers  produced  and  manufactured 
over  6,000  tons  for  the  first  year,  the  aalary 
to  begin  on  April  15,  1920,  and  thereafter  au- 
thorized a  mine  foreman  at  a  salary  of  $200 
per  month,  also  to  be  back-dated  to  April  15, 
1020,  'and  authorized  the  employment  of  san- 
dry  other  officers,  and  with  authority  given  to 
the  secretary  and  treasurer  to  employ  ac- 
countants and  office  assistants  and  fix  their 
salaries.  The  president  and  treasurer,  or  ei- 
ther of  them,  were  also  authorized  to  iseue 
the  notes  of  the  company  in  such  sums  and 
amounts  as  they  might  determine,  payable  to 
any  bank,  person,  firm,  or  corporation*  and 
that  the  president  and  secretary  and  treas- 
urer, or  either  of  them,  was  authorized  to 
indorse  and  transfer  any  bills  recelTable, 
check,  or  certificate  of  deposit  belonging  to 
the  company,  and  to  discount  or  transfer  the 
same  or  use  it  as  collateral  security.  From 
the  orcer  continuing  the  restraining  order  to 
the  hearing,  the  defendant  Jesse  Flissell  ap- 
pealed. 

Stevens,  Beasley  &  Stevens,  of  KenansvUle, 
for  appellant 

F.  Q.  James  &  Son,  of  GreeiTiUe,  for  app^- 
lees. 

CLARK,  O.  J.  [1]  From  an  inspection  of 
the  pleadings,  affidavits,  and  orders,  it  ap- 
pears that  there  were  serious  controverted 
questions  for  the  Jury  to  decide  at  the  final 
hearing  upon  the  allegations  and  evidence 
tending  to  show  deceit  and  fraud.  In  such 
case  the  usual  rule  is  that  when,  as  here, 
the  injunction  is  the  main  relief  demanded, 
it  will  be  continued  to  the  hearing  in  order 
that  the  truth  of  the  matters  In  controversy 
can  be  ascertained,  and  Justice  more  certain- 
ly and  fully  administered,  especially  where 
serious  questions  are  raised,  and  it  is  neces- 
sary for  the  plaintiff's  protection  that  mat- 
ters be  held  in  abeyance  until  the  facts  can 
be  proparly  ascertained  and  the  law  duly  ap- 
plied. In  Tlse  V.  Whitaker,  144  N.  C.  507,  57 
S.  E.  210,  Hoke,  J.,  says; 

"It  is  the  rule  •  •  •  in  actions  of  this 
character,  the  main  purpose  of  which  is  to  ob- 
tain a  permanent  injunction,  if  the  evidence 
raises  serious  question  as  to  the  existence  of 
facts  which  make  for  plaintiff's  right,  and  suf- 
ficient to  establish  it,  that  a  preliminary  re- 
straining order  will  be  continued  to  the  hear- 
ing. 


»f 


[2-3]  When  the  plaintiff  has  shown  proba- 
ble cause,  or  It  may  be  seen  that  he  will  be 
able  to  make  out  his  case  at  the  final  hear- 
ing, the  injunction  will  be  continued.  Seip 
V.  Wright,  173  N.  C.  14,  91  S.  B.  359 ;  Yount 
V.  Setzer,  155  N.  C.  213.  71  S.  B.  209 ;  Hyatt 
V.  De  Hart,  140  N.  C.  270,  52  S.  E.  781.  This 
I  court  has  repeatedly  held  that,  where  the 
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dissolution  of  the  injunction  would  probably 
^vork  irreparable  injury  to  the  plaintiff,  it 
Bliould  be  continued  to  the  hearing.  The 
l>oiid  required  of  the  plaintiff,  and  which  has 
been  duly  filed,  will  be  ample  protection  to 
tlie  appellant  against  any  apprehended  dam- 


[4]  The  defendant  Jesse  Fussell  further  as- 
signs as  error  that  the  injunction  should  have 
l3een  dissolved  because  the  evidence  discloses 
tliat  Jesse  B^issell  is  the  bona  fide  holder  in 
due  course  of  the  certificate  of  deposit  in  the 
Sank  of  Greenville,  and  there  is  no  evidence 
to  the  contrary.  Section  15,  however,  of  the 
complaint,  treated  as  an  afiSdavit,  alleges 
tliat  no  authority  was  vested  in  D.  G.  Fus- 
sell, or  any  ofiScer  of  the  company,  to  trans- 
fer the  certificate;  that  it  was  obtained  by 
fraud  and  deceit,  which  was  known  to  the 
said  Jesse  Fussell,  and  that  he  is  not  a  pur- 
chaser for  value  in  due  course  and  without 
notice;  that  be  is  a  cousin  of  the  president 
of  the  ccMnpany  and  was  merely  attempting 
to  collect  said  certificate  for  the  use  and  ben- 
efit of  D.  G.  Fussell,  and  that  he  was  not  the 
bona  fidef  holder  thereof.  Upon  such  affidavit 
and  allegations  the  matter  should  be  held 
until  the  facts  can  be  determined. 

[6]  The  defendant  Fussell  also  assigns  as 
error  that  It  is  not  shown  how  the  certificate 
of  deposit  was  secured,  but  it  is  further  al- 
leged in  the  complaint,  treated  as  an  affidavit, 
that  it' was  procured  through  fraud,  misrep- 
resentation, and  deceit,  and,  further,  that 
the  money  for  said  note  remaining  in  the 
Bank  of  Orimesland  should  not  be  paid  out, 
upon  the  strength  of  a  note  whose  assign- 
ment was  procured  by  the  defendant  through 
firaud  as  alleged. 

In  Manufacturing  Co,  y.  Summers,  143  N. 
O.  102,  55  S.  E.  522,  Hoke,  J.,  says : 

"When  a  man's  property  has  been  obtained 
from  him  by  actionable  fraud  or  covin,  the  own- 
er can  follow  and  recover  it  from  the  wrong- 
doer as  long  as  he  can  identify  or  trace  it; 
and  the  right  attaches,  not  only  to  the  wrong- 
doer himself,  but  to  any  one  to  whom  the  prop- 
erty has  been  transferred  otherwise  than  in 
good  faith  and  for  valuable  consideration;  and 
this  applies  not  only  to  ^specific  property,  but 
to  money  and  choses  in  action." 

In  that  case,  the  verdict  of  jury  having 
established  the  right  of  the  plaintiff  to  a 
fund  in  bank  as  against  one  of  the  defend- 
ants who  was  insolvent,  and  had  attempted 
to  misappropriate  it,  the  payment  of  a  cash- 
ier's check  covering  said  fund  which  he  had 
indorsed  to  the  other  defendant  was  restrain- 
ed until  the  rights  of  parties  were  fully  de- 
termined. 

In  Parker  v.  Grammer,  62  N.  G.  28,  it  was 
held: 

"Where  there  is  reason  to  apprehend  that 
the  subject  of  a  controversy    ♦    ♦    •    wiH  be 


destroyed  or  removed,  or  otherwise  disposed 
of  by  the  defendant,  pending  the  suit,  so  that 
the  complainant  may  lose  the  fruit  of  his  re- 
covery, or  be  hindered  and  delayed  in  obtaining 
it,  the  court  •  *  •  will  secure  the  fund  by 
*  *  *  sequestration  and  injunction,  until  the 
main  equity  is  adjudicated  at  the  hearing." 

[6]  All  the  parties  being  in  court,  it  was 
eminently  proper  that  all  the  matters  in  con- 
troversy should  be  determined  in  the  same 
action,  and  that,  the  litigation  being  in  one 
forum,  a  multiplicity  of  suits  may  be  avoided. 

Affirmed. 

(183  N.  C.  139) 

ANDERSON   v.  ANDERSON.      (No.   65.) 

(Supreme  Gourt  of  North  Garolina.    March  15, 

1022.) 

1.  Husband  and  wife  ^==>298(l,2)  —  Allow- 
ances for  subsistence  of  abandoned  wife  dls- 
oretlonai7. 

Ordinarily  the  amount  allowed  for  sub- 
sistence of  abandoned  wife  under  G.  S.  §  1667, 
rests  in  the  sound  discretion  of  the  court,  and 
the  court  is  not  required  to  confine  it  to  one- 
third  of  the  husband*8  net  annual  income. 

2.  Husband  and  wife  ^=9299(2)— Court  may 
subject  husband's  interest  In  land  to  lien  to 
secure  payment  of  subslstenoe  of  abandoneil 
wife;    "alimony." 

The  court,  in  making  an  allowance  to  a 
wife  for  subsistence  under  G.  S.  §  1667,  may 
subject  the  husband's  land  to  a  lien  and  re- 
quire him  to  convey  it  to  a  trustee;  an  al- 
lowance for  subsistence  not  being  "alimony" 
within  sections  1665  and  1666. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ali- 
mony.] 

3.  Homestead  ^=»90— Obligation  to  support 
wife  not  a  "debt"  within  oonstitutlonaJ  pro- 
vision relating  to  exemptions. 

Husband's  obligation  to  support  wife  during 
the  existence  of  the  marital  relation  is  not  a 
"debt"  within  the  meaning  of  Gonst.  art.  10, 
§§  1,  2,  and  in  making  an  allowance  for  sub- 
sistence of  an  abandoned  wife  under  G.  S.  § 
1667,  the  court  could  place  a  hen  upon  the 
husband's  homestead. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Debt] 

4.  Husband  and  wife  ^=»299(2)— That  husband 
had  only  defeasible  fee  In  land  subjected  to 
lien  for  subsistence  of  wife  held  Immaterial. 

A  judgment  allowing  subsistence  to  wife 
under  G.  S.  §  1667,  and  requiring  the  defendant 
to  convey  his  land  to  a  trustee  to  secure  pay- 
ment thereof,  was  not  invalid  because  the  hus- 
band had  only  a  defeasible  fee  in  part  of  the 
lands. 

Appeal  from  Superior  Gourt,  Nash  Gounty ; 
Allen,  Judge. 

Action  by  Nannie  Anderson  against  T.  M. 
Anderson.  Judgment  for  plaintiff,  and  de« 
fendant  appeals.    Atfirmed. 
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Applicatloii  by  plaintiff  for  an  allowance 
for  subsistence,  expenses,  and  counsel  fees, 
as  provided  in  section  1667  of  Consolidated 
Statutes,  as  amended  by  chapter  123,  P.  U 
1921,  heard  by  Allen,  Judge,  at  chambers  in 
Nashville  on  November  29,  1921.  The  plain- 
tiff and  the  defendant  were  married  on  June 
10,  1919,  and  lived  together  until  June  14, 
1921,  when,  plaintiff  alleged,  the  defendant 
abandoned  her  and  withdrew  support  His 
nonor  held  that,  in  the  absence  of  issuable 
facts  the  only  question  was  the  amount  of 
such  subsistence,  expenses,  and  fees,  and, 
after  hearing  the  evidence,  made  an  allow- 
ance to  the  plaintiff  of  $100  a  month  and 
$400  for  expenses  and  counsel  fees.  The 
following  additional  decree  is  incorporated  in 
the  Judgment: 

*'It  is  further  ordered  and  decreed  that  this 
judgment  to  the  extent  of  the  amount  herein 
decreed  as  an  allowance,  and  to  the  extent  of 
the  monthly  payments  herein  decreed  during  the 
life  of  this  decree,  shall  constitute  a  lien  on 
all  the  real  and  personal  property  of  the  de- 
fendant, and  the  said  defendant  is  hereby  or- 
dered and  directed  to  execute  a  deed  of  trust 
conveying  all  his  interest  in  real  estate  in 
Nash  and  Edgecomb  counties  to  Leon  T.  Vaug- 
ban,  trustee  for  plaintiff,  to  secure  the  per- 
formance of  this  decree,  and  in  default  of  the 
execution  of  said  deed  of  trust  within  10  days 
from  tills  date,  November  30,  1921,  then  this 
decree  shall  operate  as  such  conveyance  to  said 
Leon  T.  Yaughan,  trustee,  with  the  power  of 
sale  in  default  of  any  payment  or  part  there- 
of, as  herein  ordered.  In  addition,  in  case  of 
10  days'  default  on  any  payment,  let  notice  be 
issued  to  said  defendant  to  show  cause  before 
the  presiding  judge  of  the  Second  judicial  dis- 
trict why  attachment  for  contempt  should  is- 
sue to  enforce  payment  of  same. 


tf 


The  defendant  excepted  and  appeals. 

G.  M.  T.  Fountain  &  Son,  of  Tarboro,  and 
t\  S.  Sprulll,  of  Rocky  Mount,  for  appellant 

Finch  &  Vaughan,  of  Nashville,  and  Mo- 
Lean,  Yarser,  McLean  &  Stacy,  of  Lumber- 
ton,  for  appellee. 

ADAMS,  J.  The  defendant  admits,  not 
only  his  moral  default  in  abandoning  his 
wife,  but  as  well  his  legal  liability  to  make 
suitable  provision  for  her  maintenance;  but 
he  insists  that  the  judgment  of  the  court 
contravenes  established  principles  of  law,  and 
for  this  reason  cannot  be  enforced.  Against 
the  validity  of  the  judgipent  he  interposes 
four  objections: 

(1)  The  payments  decreed  are  unwarrant' 
ed  and  excessive. 

(2)  Subjecting  to  a  lien  the  defendant's 
interest  in  land  is  without  warrant  of  law. 

(3)  The  judgment  violates  article  10,  §  2, 
of  the  Constitution. 

(4)  The  defendant  has  only  a  defeasible 
fee  in  the  lands  known  as  the  Dickens  place. 

[1]  As  to  the  first  objection  the  defendant 
admits  that  ordinarily  the  amount  allowed 
for  subsistence  under  section  1667  rests  In 


the  sound  discretion  of  the  court    Gram  ▼. 
Cram,  116  N.  C.  288,  21  S.  E.  197 ;   BralTord 
V.  Reed,  126  N.  C.  3U,  34  S.  E.  443;    Mat- 
thews V.  Fry,  143  N.  C.  384,  55  S.   B.   787. 
But  he  argues  that,  in  view  of  the  limitation 
prescribed  in  section  1665  and  of  the  actiial 
value  of  the  defendant's  property,  the  amount 
of  the  payments  imposed  constitutes  an  abuse 
of  the  court's  discretion.    It  should  be  noted 
that  the  limitation  to  one-third  of  the   net 
annual  income  from  the  estate  (section  1665) 
applies  when  the  court  adjudges  the  husband 
and  the  wife  divorced  from  bed  and  board, 
but  not  when  the  wife  institutes  the  prpper 
proceeding  for  alimony  pendente  lite  under 
section  1666  or  for  a  reasonable  subsistence 
under    section    1667.     The   Legislature  bas 
preserved  this  distinction  through  the  entire 
statutory  history  of  the  law  of  divorce  and 
alimony  in  this  state,  beginning  with  the  act 
of  1814,  and  evidently  intended  to  empower 
the  courts  to  make  in  each  case  such  decree 
as  the  peculiar  circumstances  might  demand. 
His  honor,  therefore,  was  not  required  in  this 
proceeding  to  confine  the  subsistence  to  one- 
third  part  of  the  defendant's  net  annual  in- 
come.   Nor  can  we  conclude  that  in  any  re- 
spect there  was  abuse  of  discretion.     Tbe 
plaintiff  testified  at  the  hearing.     The  de- 
fendant did  not  testify,  but  introduced  hia 
father.     Besides  the  desertion  of.  bis  wife, 
the  defendant  admitted  bis  adultery,  and  in 
addition  that  the  only  question  for  his  honor 
was  the  subsistence  to  be  allowed.    His  honor 
inquired  into  the  defendant's  financial  con- 
dition and  found   the  facts.     Section  1667 
provides  that  the  order  of  allowance  may  be 
modified   or   vacated;    but   the   application 
must  be  made  in  the  proper  jurisdiction  so 
that  the  circumstances  may  be  inquired  into 
and  the  merits  of  the  case  determined.    The 
first  objection,  we  conclude,  cannot  be  sus- 
tained. 

[2]  Concerning  the  second  the  defendant 
contends  that  the  court,  while  in  proper  In- 
stances it  may  sequester  a  part  of  the  bus- 
band's  property  for  alimony,  has  no  power 
to  deprive  the  husband  of  the  title  and  pos- 
session of  his  real  estate.  This  contention 
is  based  on  the  legal  proposition  that,  where 
alimony  is  allotted  in  specific  property,  the 
title  to  such  property  remains  in  the  husband, 
and  will  revert  to  him  upon  reconcillatloii 
or  the  death  of  the  wife,  and  that  the  remedy 
for  noncompliance  with  the  order  of  the 
court  is  attachment  for  contempt  As  to  the 
suggested  remedy  the  answer  is  this:  The 
object  of  the  judgment  is  subsistence  for  the 
wife,  not  the  punishment  of  the  husband. 
After  his  property  had  been  dissipated  or 
placed  beyond  the  reach  of  the  wife,  his  im- 
prisonment, to  say  the  least,  would  be  but 
ill  requlttal  for  her  pecuniary  loss.  And  as  to 
the  other  contention,  we  must  keep  in  mind 
the  distinction  between  alimony  and  sub- 
sistence. It  is  true  that  alimony  is  broadly 
defined  aa  an  allowance  to  the  wife  out  at 
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the  husband's  estate  during  the  period  of 
their  separation,  but  technically  alimony  is 
allowed  during  the  pendency  of  an  action  for 
divorce,  or  after  the  divorce  is  adjudged. 
1  R.  C.  L.  865;  19  C.  J.  202.  It  may  be  a 
proportion  of  the  husband's  estate  which  is 
judicially  allowed  and  allotted  to  the  wife, 
or,  if  he  have  no  estate,  it  may  be  a  personal 
charge  upon  the  husband.  Taylor  v.  Taylor, 
03  N.  C.  420,  53  Am.  Rep.  460;  MiUer  v. 
Miller,  75  N.  C.  71 ;  C.  S.  §§  1665,  1666.  But 
section  1667  applies  when  divorce  may  not  be 
in  the  contemplation  of  the  wife.  The  words 
"alimony  without  divorce"  at  the  beginning  of 
the  section  do  not  convert  the  "reasonable  sub- 
sistence" therein  provided  for  into  technical 
alimony.  Cram  v.  Cram,  116  N.  0.  292,  21  S. 
E.  197.  This  section  provides  that  the  wife 
may  apply  to  have  such  subsistence  paid  or 
secured,  and  that  the  judge  may  secure  so 
much  of  the  husband's  estate  as  may  be  prop- 
er for  the  benefit  of  the  wife.  In  Crews  v. 
Crews,  175  N.  C.  173,  95  S,  E.  149,  dted  by 
the  defendant,  the  definition  of  the  word 
**estate"  is  not  restricted  to  "income,"  but 
is  enlarged  so  as  to  embrace  income  wheth- 
er arising  from  permanent  property  or  earn- 
ings, for  there  it  is  clearly  said  that  alimony 
could  be  assigned  from  both  tangible  and 
intangible  property  (Reid  v.  Neal,  182  N.  C. 
199,  108  S.  E.  769) ;  and  in  White  v.  White, 
179  N.  C.  592,  103  S.  E.  216,  it  was  held  that 
the  court  may  declare  alimony  a  lien  upon 
the  husband's  lands  even  in  the  absence  of 
notice  to  him  that  his  wife  had  instituted  a 
proceeding  for  that  purpose.  Conforming  to 
these  decisions,  the  judgment  does  not  deprive 
the  defendant  of  the  title  or  possession  of 
his  property,  but,  in  accordance  with  the 
express  terms  of  the  statute,  undertakes 
to  secure  fOr  the  wife  the  reasonable  sub- 
sistence and  expenses  to  which  his  honor 
finds  she  is  entitled. 

[3}  llie  defendant  contends  that  as  against 
the  amount  allowed  for  the  plaintiff's  sub- 
sistence and  expenses  he  is  entitled  to  his 
homestead  or  personal  property  exemption. 
Waiving  the  plaintiff's  contention  that  the 
question  Is  not  properly  presented  upon  the 
record,  we  think  that  the  defendant's  objec- 
tion is  without  merit.  The  defendant's  ob- 
ligation to  support  the  plaintiff  during  the 
existence  of  the  marital  relation  is  not  a 
"debt"  within  the  meaning  of  article  10,  H 
1  and  2,  of  the  Constitution.  It  is  true  that 
marriage  is  usually  regarded  as  a  dvil  con- 
tract; but  in  every  contract  of  marriage 
there  are  elements  which  do  not  enter  into 
an  ordinary  contract.  In  its  binding  force 
marriage  is  indissoluble,  even  by  consent  of 
the  parties,  and  creates,  moreover,  a  peculiar 
status  which,  attending  them  through  life, 
both  confers  privileges  and  enjoins  duties. 
Among  the  latter  is  the  husband's  duty  to 
protect  and  to  provide  for  his  wife.  This 
duty- is  not  a  mere  incident  of  contract,  but 


it  arises  out  of  the  very  nature  and  purpose 
of  the  marriage  relation;  and  this  relation 
civilized  mankind  regard  as  the  only  stable 
foundation  of  our  social  and  dvil  Institu- 
tions. Hence  both  law  and  sodety  demand 
that  the  marriage  relation  be  recognized,  re- 
spected, and  maintained,  and  that  the  bus- 
oand's  duty  to  support  his  wife  and  their 
offspring  be  awarded  higher  sanction  than 
the  strait  contractual  obligation  to  pay  value 
for  a  yoke  of  oxen  or  a  piece  of  land.  The 
defendant  therefore  cannot  escape  the  per- 
formance of  his  duty  to  support  the  plaintiff 
on  the  ground  that  he  sustains  toward  her 
the  relation  of  a  mere  debtor.  Rodgers  on 
Domestic  Relations,  §  2  et  seq. 

[4]  We  are  not  able  to  see  how  the  last 
objection  can  benefit  the  defendant.  If  his 
estate  should  be  sold  as  a  determinable  fee, 
how  the  Judgment  rendered  would  cause  the 
defendant  to  suffer  loss  by  reason  o'f  such 
sale  is  not  easily  perceived. 

Upon  the  record  we  find  no  error,  and 
his  honor's  judgment  is  therefore  affirmed. 
Let  this  be  certified. 

Affirmed. 

(183  N.  C.  166) 

FIRST  NAT.  BANK  OF  KINSTON  v.  SAULS 
et  al.     (No.   187.) 

(Supreme  Court  of  North  Carolina.    March  15, 

1922.) 

1.  Mortoagee  ^c>242»Tltle  remains  In  mort- 
gagee after  transfer  of  notes  without  as- 
signment of  mortgage. 

Where  the  mortgagees  transferred  the  note 
secured  by  the  mortgage  to  a  bank  and  also 
delivered  the  mortgage  to  the  bank,  bat  did 
not  assign  the  mortgage,  the  legal  title  re- 
mained in  the  mortgagees. 

2.  Mortgages  ^=>249  (3)— Mortgagee  who  has 
not  assigned  oan  oanoel  of  reoord. 

Under  C.  S.  §  2594,  relating  to  cancella- 
tion of  mortgages,  mortgagees  who  had  deliv- 
ered the  mortgage  to  the  bank  to  whom  they 
transferred  the  note  secured  by  it,  but  who 
had  not  executed  an  assignment  of  the  mort- 
gage, could  have  the  mortgage  canceled  of 
record,  and  a  subsequent  innocent  incumbranc- 
er of  the  land  would  thereby  acquire  prefer- 
ence over  the  previous  mortgage. 

3.  Mortgages  ^=s>3l4  »  Mortgagees  need  not 
profltuoe  mortgage  and  note  on  canceling  of 

record. 

Under  C.  S.  §  2594,  mortgagees,  on  cancel- 
ing a  mortgage  of  record,  will  not  be  required 
to  produce  the  note  and  the  mortgage,  which 
ordinarily  would  have  been  delivered  to  the 
mortgagor  at  the  time  of  the  cancellation. 

4.  Mortgages  ^o224  —  Are  "conveyanoee" 
which  can  be  assigned  only  with  required 
formalities. 

Mortgages  are  "conveyances"  within  the 
Connor  Act,  requiring  registration  for  pro- 
tection as  against  creditors  and  purchasers  for 
value,  and  an  assignment  thereof  must  have 
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the  formalities  of  a  conveyance  to  be  valid  as 
against  subsequent  purchasers  and  ihcum- 
brancera. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
veyance.] 

Appeal  from  Superior  Court,  Craven 
County;  Cranmer,  Judge. 

Controversy  on  agreed  statement  of  facts, 
by  the  First  National  Bank  of  Kinston 
against  W.  R.  Sauls  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

The  defendant  J.  L.  Sauls,  on  September 
8,  1919,  executed  to  Saula  &  Lamb  his  notes 
for  $6,000  secured  by  mortgage  upon  a  tract 
of  land  in  Craven  county,  which  was  duly 
registered  September '  10,  1919,  and  thereaft- 
er on  November  18,  1919,  the  mortgagees  ob- 
tained a  loan  of  $4,000  from  the  plaintiff, 
First  National  Bank  of  Kinston,  to  which 
they  delivered  the  mortgage  notes  aforesaid 
as  collateral  security  and  left  with  the  bank, 
without  an  assignment  thereof,  the  mort- 
gage securing  the  notes.  Thereafter  on  Jan- 
uary 27,  1920,  the  mortgagor,  J.  L.  Sauls,  ex- 
ecuted a  warranty  deed  for  the  same  tract 
of  land  to  Lafayette  Khig  and  wife,  who  ex- 
ecuted to  William  Dunn,  Jr.,  trustee,  a  deed 
of  trust  thereon  to  secure  the  notes  executed 
for  the  purchase  money  thereof .    On  July  13, 

1920,  the  mortgagees,  Sauls  &  Lamb,  in  the 
first  mortgage,  canceled  the  record  of  the 
mortgage  which  had  been  executed  to  them 
by  J.  L.  Sauls  on  the  record  thereof  in  the 
register's  ofllce  of  Craven  by  making  this  en- 
try thereon: 

'This  mortgage  has  been  paid  and  satisfied  in 
full.  This  13  day  of  July.  Sauls  &  Lamb,  by 
R.  W.  Lamb.  Witness:  S.  H.  Fowler,  Register 
of  Deeds." 

And  thereafter  they  obtained  a  loan  for 
$8,500  from  the  People's  Bank  of  New.  Bern 
by  placing  as  collateral  security  for  such 
loan  the  notes  executed  by  King  and  wife  and 
secured  by  deed  of  trust  above  referred  to. 

The  said  entry  of  satisfaction  on  the  mar- 
gin of  the  record  of  said  mortgage  given  by 
said  J.  L.  Sauls  to  Sauls  A  Lamb  was  made 
without  the  knowledge,  consent,  or  author- 
ity of  the  plaintiff,  and  plaintiff  did  not  dish 
cover  such   entry   until  about   December  8, 

1921,  Just  prior  to  the  commencement  of  this 
action. 

The  court  adjudged  upon  the  facts  agreed 
that  the  loan  made  by  the  People's  Bank  up- 
on the  notes  secured  by  the  King  deed  of 
trust  is  protected  by  the  cancellation  of  the 
mortgage  which  was  a  prior  mortgage  to  the 
King  deed  of  trust  until  its  cancellation,  and 
held  that  such  cancellation  upon  the  record 
operated  upon  the  mortgage  and  the  record 
of  registration  for  the  discharge  of  this  prior 
incumbrance.     Appeal  by  plaintiff. 


R.  A.  Nunn,  of  New  Bern,  for  appellant. 
Guion  &  Guion,  of  New  Bern,  for  appellees. 

CLARK,  O.  J.  [1,2]  Upon  the  facts  agreed 
there  was  no  assignment  of  the  mortgage 
from  J.  L.  Sauls  to  Sauls  &  Lamb  to  the 
plaintiff.  First  National  Bank  of  Kinston, 
but  the  said  mortgage  was  merely  left  by 
them  with  the  cashier  of  the  bank.  There- 
fore the  legal  title  of  the  land  described  in 
this  mortgage  was  never  divested  from  the 
mortgagees,  Sauls  &  Lamb  (Williams  ▼. 
Teachey,  85  N.  C,  402) ;  and  under  C.  S.  § 
2594  (1),  the  mortgagees,  Sauls  &  Lamb,  still 
holding  the  legal  title  were  alone  authorized 
to  cancel  the  mortgage. 

The  First  National  Bank  of  Kinston,  with 
whom  Sauls  &  Lamb  left  the  notes  which 
they  held  as  mortgagees  of  J.  L.  Sauls,  could 
have  protected  itself  by  requiring  the  trans- 
fer and  assignment  of  the  mortgage  which 
conveyed  the  land  therein  described,  and  by 
registration  of  such  assignment  would  have 
given  notice  to  the  world  that  as  assignee  of 
such  mortgage  this  bank  alone  was  author- 
ized to  make  cancellation  thereof.  But  in 
the  absence  of  such  notice  the  mortgagees 
having  entered  cancellation  thereof,  this  be- 
came an  absolute  release  and  discharge. 

The  question  above  presented  has  heea  so 
fully  and  well  considered  by  this. court  in 
several  cases,  to  wit,  Weil  v.  Davis,  168  N. 
C.  2198,  84  S.  E.  395,  Hayes  v.  Pace,  162  N. 
C.  288,  78  S.  E.  290,  Jones  v.  Williams,  155 
N.  C.  179,  71  S.  E.  222,  36  U  R.  A.  (N.  S.)  420, 
Morton  v.  Blades  Lumber  Co.,  164  N.  C.  278, 
70  S.  E.  467,  which  have  been  cited  with  ap- 
proval In  Parrott  v.  Hardesty,  169  N.  C.  G69. 
80  S.  H  582,  that  it  is  not  necessary  to  look 
further  for  authority  for  the  ruling  therein 
so  clearly  announced  that  there  must  be  an 
assignment  of  a  mortgage  on  real  estate,  to 
operate  upon  the  land  deacribed  in  the  mort- 
gage in  cnrder  that  the  power  of  sale  may 
pass  to  the  assignee.  If  this  is  not  done^  the 
legal  title  will  remain  in  the  mortgagee  and 
the  assignment  of  the  notes  can  operate  only 
on  the  notes. 

It  follows  that  in  this  case  the  legal  title 
remained  in  Sauls  &  Lamb,  the  mortgagees, 
after  the  deposit  of  the  mortgage  notes  and 
of  the  unassigned  mortgage  with  the  Nation- 
al Bank  of  Kinston,  and  by  virtue  of  C.  S.  f 
2594,  already  cited,  the  mortgagees  were  au- 
thorized to  make  the  entry  of  cancellation. 

The   following  is  the  language  of  C.  S.  | 

2594: 
• 

^*Di8charffe  of  Record  of  Mortgoffea  and 
Deeds  of  Trust— Any  deed  of  trust  or  mortgage 
registered  as  required  by  law  may  be  discharg- 
ed and  released  in  the  following  manner: 

"1.  The  trustee  or  mortgagee  or  his  or  her 
legal  representative,  or  the  duly  authorized 
agent  or  attorney  of  such  trustee,  mortgagee 
or  legal  representative,  may,  in  the  presence 
of  the  register  of  deeds  or  his  deputy,  acknowl- 
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edge  the  satisfaction  of  the  proTisions  of  such 
deed  of  trust  or  mortgage,  whereupon  the  reg- 
ister or  his  deputy  shall  forthwith  make  upon 
t;he  margin  of  the  record  of  such  deed  of  trust 
or  mortgage  an  entry  of  such  acknowledgment 
of  satisfaction,  which  shall  he  signed  by  the 
trustee,  mortgagee,  legal  representative  or  at- 
torney, and  witnessed  by  the  register  or  his 
deputy,  who  shall  also  affix  his  name  thereto. 

**2.  Upon  the  exhibition  of  any  mortgage, 
deed  of  trust  or  other  instrument  intended  to 
secure  the  payment  of  money,  accompanied 
with  the  bond  or  note,  to  the  register  of  deeds 
or  his  deputy,  where  the  same  is  registered, 
with  the  indorsement  of  payment  and  satisfac- 
tion appearing  thereon  by  the  payee,  mort- 
gagee, trustee,  or  assignee  of  the  same,  or  by 
any  chartered  active  banking  institutiou  in  the 
state  of  North  Carolina,  when  so  indorsed  in 
the  name  of  the  bank  by  an  officer  thereof,  the 
register  or  his  deputy  shall  cancel  the  mort^ 
gage  or  other  instrument  by  entry  of  'satisfac- 
tion' on  the  margin  of  the  record;  and  the 
person  so  claiming  to  have  satisfied  the  debt 
may  retain  possession  of  the  boud  or  mortgage 
or  other  iustrument.  But  if  the  register  or 
his  deputy  requires  it,  he  shall  file  a  receipt  to 
him  showing  by  whose  authority  the  mortgage 
or  other  instrument  was  canceled. 

"3.  Upon  the  exhibition  of  any  mortgage, 
deed  of  trust,  or  other  instrument  intended  to 
secure  the  payment  of  money  by  the  grantor 
or  mortgagor,  his  agent  or  attorney,  together 
with  the  notes  or  bonds  secured  thereby,  to 
the  register  of  deeds  or  his  deputy  of  the  coun- 
ty where  the  same  is  registered,  the  deed 'of 
trust,  mortgage,  notes  or  bonds  being  at  the 
time  of  said  exhibition  more  than  ten  years  old, 
counting  from  the  date  of  maturity  of  the  last 
note  or  bond,  the  register  or  his  deputy  shall 
make  proper  entry  of  cancellation  and  satisfac- 
tion of  said  instrument  on  the  margin  of  the 
record  where  the  same  is  recorded,  whether 
there  be  any  such  entries  on  the  original  pa- 
pers or  not. 

"4.  Every  such  entry  thus  made  by  the  reg- 
ister of  deeds  or  his  deputy,  and  every  such 
entry  thus  acknowledged  and  witnessed,  shall 
operate  and  have  the  same  effect  to  release  and 
discharge  all  the  interest  of  such  trustee,  mort- 
gagee or  representative  in  such  deed  or  mort- 
gage as  if  a  deed  of  release  or  reconveyance 
thereof  had  been  duly  executed  and  recorded." 

The  language  of  subsection  4  thereof  ex- 
plicitly provides  that  such  entry  shall  oper- 
ate *'to  release  and  discharge  all  the  interest 
of  the  trustee  or  mortgagee"  as  fully  ''as  if  a 
deed  of  release  or  conveyance  thereof  had 
been  duly  executed  and  recorded." 

This  matter  is  fully  and  clearly  stated  and 
held  in  Smith  v.  Fuller,  152  N.  C.  13,  67  S. 
EX  48.  The  People's  Bank  of  New  Bern  had 
the  records  of  the  county  examined  and  find- 
ing therein  the  mortgage  to  Sauls  &  Lamb 
properly  canceled  by  the  mortgagees,  was 
absolutely  protected  In  the  loan  made  to  the 
holders  of  the  notes  secured  by  the  King  deed 
of  trust 

Jn  Morton  v.  Blades,  144  N.  C.  34,  56  S. 
E.   552,  the   court  used   this  language,  the 


opinion  being  written  by  the  dlstinguiBhed 
author  of  the  Ooxinor  Act: 

"It  appears  from  the  statement  of  hi^  honor 
in  the  case  on  appeal  that  the  plaintiffs  relied 
in  support  of  thei^  motion  on  the  fact  that 
the  assignment  was  not  registered.  We  concur 
with  his  honor  that,  as  between  the  parties 
and  their  heirs,  it  was  not  required  to  be  reg- 
istered. Treating  it  as  a  deed  of  conveyance, 
carrying  the  legal  title,  we  know  of  no  statute 
or  decision  requiring  its  registration  when  the 
rights  of  no  creditors  or  purchasers  intervene." 

In  this  case  the  notes  secured  by  the  mort- 
gage were  past  due,  and  the  mortgagees 
certified  to  the  bank  that  they  had  been  paid 
and  satisfied,  and  there  was  nothing  which 
pointed  to  any  transfer  of  the  mortgage  se- 
curing the  same. 

[3]  The  plaintiff's  counsel  contends  that, 
in  addition,  the  bank  should  have  required 
the  mortgagee  to  produce  the  notes  and 
mortgage.  If  the  notes  and  mortgage  had 
been  paid,  the  mortgagees  would  natur- 
ally not  be  in  possession.  They  would  legal- 
ly have  been  delivered  to  the  mortgagor,  and 
there  was  nothing  in  the  statute  which  re- 
quh*ed  the  creditor  or  purchaser  to  seek  the 
mortgagor  and  inquire  of  him  whether  they 
had  been  paid.  The  second  section  of  0.  S. 
§  25^,  requiring  cancellation,  expressly  pro- 
vides that,  if  not  canceled  by  the  mortgagee 
or  trustee,  the  mortgage  or  deed  of  trust 
with  the  note  secured  may  be  produced,  and, 
if  marked  satisfied,  the  register  of  deeds 
shall  mark  the  instrument  canceled.  Neither 
notes  nor  mortgages  are  required  to  be  pro- 
duced when  the  mortgagee  in  person  makes 
or  authorizes  the  cancellation. 

It  would  seem  that  this  defect  in  the  stat- 
ute might  be  remedied  by  legislation  so  as 
to  require  that  the  notes  and  mortgage  shall 
be  produced  when  the  mortgagee  enters  the 
cancellation  but  that  is  a  matter  for  the  leg- 
islative department. 

[41  The  statute  is  plain,  and,  in  the  absence 
of  fraud  participated  in  by  the  creditor  or 
purchaser,  if  the  statute  is  followed  the 
creditor  is  protected  by  the  entry  of  cancel- 
lation of  the  mortgage  which,  if  made  In  the 
manner  provided  in  the  statute,  is  conclu- 
sive. Certainly  the  Connor  Act  applies  to 
the  registration  of  mortgages  as  against 
creditors  and  purchasers  for  value,  which  are 
included  in  the  term  "conveyances."  Mort- 
gages have  been  uniformly  held  by  this  court 
to  be  conveyances  of  the  legal  title  and  re- 
iiuire  the  formality  of  a  conveyance  In  their 
assignment  as  against  purchasers  for  value, 
and  therefore  as  against  purchasers  the  le- 
gal title  vested  in  the  mortgagee  comes  with- 
in the  provisions  of  the  registration  act  Any 
protection  against  such  result  as  has  been 
produced  in  this  case  must  be  sought  by  ap- 
propriate action  from  the  lawmaking  depart- 
ment of  the  state.    Affirmed, 
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i.  Parent  and  child  ^s>l7(2)»Father  not  lia- 
ble for  wliifui  refusal  to  support  eliildren 
talcen  away,  witliout  reasonable  exoase  by 
his  wife. 

In  a  prosecution,  under  Code  1919,  §|  1936, 
1937,  for  willful  neglect  and  refusal  of  defend- 
ant to  support  his  wife  and  infant  children, 
where  his  wife  left  him  and  took  the  children 
without  reasonable  excuse,  and  defendant  was 
willing  to  support  them  to  the  extent  of  his 
ability  if  they  would  live  with  him,  he  was  not 
liable,  regardless  of  failure  to  use  legal  pro- 
cess to  regain  possession  of  the  children. 

2.  Parent  and  ohild  ^=s>l7(2)  »  Father  not 
oompelled  to  provide  for  child  living  away 
from  him,  In  absence  of  refusal  to  provide 
for  ft  at  home. 

At  common  law,  a  father  has  the  right  to 
maintain  his  children  in  his  own  house,  and 
cannot  be  compelled  against  his  will  to  do  so 
elsewhere,  unless  he  has  refused  or  failed  to 
provide  for  them  where  he  lives. 

3.  Parent  and  child  <ds»i 7(1)— Liability  of  fa- 
ther  for  support  of  children  not  changed  by 
statute. 

Code  1919,  H  1936,  1937,  making  criminal 
willful  failure  and  neglect  of  a  father  to  sup- 
port his  wife  and  infant  children  in  destitute 
and  necessitous  circumstances  was  not  intend- 
ed to  change  the  father's  common-law  duties  in 
respect  to  maintaining  and  supporting  his  chil- 
dren, but  merely  to  more  effectually  enforce  the 
legal  duty. 

Appeal  from  Corporation  Court  of  City  of 
Norfolk. 

L.  C.  Butler  was  convicted  of  willful  neg- 
lect to  support  his  two  infant  children,  and 
he  appeals.    Reversed. 

N.  T.  Green,  of  Norfolk,  for  plalntifr  in 
error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M.  Bazile, 
Second  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

KELLY,  P.  [1]  The  defendant,  Li  0.  But- 
ler, upon  appeal  from  a  sentence  of  the  Juve- 
nile and  domestic  relations  court  of  the  city 
of  Norfolk,  was  tried  by  a  jury  in  the  cor- 
poration court  of  that  city  and  found  "guilty 
of  willful  neglect  to  support  his  two  Infant 
children,  then  in  destitute  and  necessitous 
circumstances,"  the  punishment  being  fixed 
at  a  fine  of  $500.  The  court,  having  first 
overruled  a  motion  made  by  the  defendant 
for  a  new  trial  on  the  ground  that  the  ver- 
dict was  contrary  to  the  law  and  the  evi- 
dence, rendered  Judgment  in  accordance  with 
the  verdict,  and  to  that  Judgment  this  writ  of 
error  was  awarded. 


The  warrant  upon  which  the  defendant  was 
tried  was  issued  upon  the  complaint  and 
afiBdavit  of  Lillian  Butler,  wife  of  tlie  de- 
fendant, and  the  charge  was  that  "he  did 
unlawfully  and  willfully  neglect  and  refuse 
to  provide  for  the  support  and  maintenance 
of  his  wife  and  2  infant  children*  under  the 
ages  of  10  years,  they  being  then  in  destitute 
and  necessitous  circumstances."  Code  1919, 
U  1936,  1937. 

It  will  be  observed  that  the  effect  of  the 
verdict  was  to  find  the.  defendant  not  guilty 
as  to  the  alleged  nonsupport  of  his  wife. 
The  further  essential  facts  may  be  stated  as 
follows: 

Butler  and  his  wife  were  married  in  1917. 
For  about  a  year  prior  to  December  19,  1920, 
they  lived  in  the  city  of  Norfolk.  Their  two 
children,  at  the  time  of  the  trial,  were  re- 
spectively two  and  three  years  of  age.  Tliere 
is  some  conflict  of  evidence  upon  the  subject, 
but  taking  it  as  a  whole,  and  making  due 
allowance  for  some  exaggeration  of  state- 
ment by  both  of  the  parties,  it  seems  fair  to 
say  that,  prior  to  the  last-named  date,  the 
defendant  had  provided  for  his  wife  and 
children  about  as  well  as  his  employment  and 
earning  capacity  would  permit  He  had  no 
regular  avocation,  and  he  was  frequently  out 
of  work.  During  the  periods  when  he  was 
without  anything  to  do,  it  was  usual  for  his 
wife  to  go  with  the  children  to  her  father's 
home  in  North  Carolina.  Occasionally  they 
went  with  him  to  his  father's  home  in 
Virginia. 

On  the  9th  of  December,  1920,  Mrs.  Butler 
went  to  visit  her  father  and  stayed  about 
three  weeks.  She  returned  to  Norfolk  in 
January  and  remained  with  her  husband  for 
about  ten  days.  Ue  was  out  of  employment 
at  the  time,  and,  at  the  suggestion  of  his 
father,  he  proposed  to  his  wife  that  they  go 
to  stay  with  him  until  he  could  find  work, 
but  she  preferred  to  go  to  her  own  people, 
and  thereupon,  by  mutual  consent  and  ap- 
parently without  any  quarrel  or  misunder- 
standing between  them,  she  returned  to  her 
father's  home,  taking  the  children  with  her, 
to  remain,  as  she  testified,  "until  work  open- 
ed up."  On  or  about  the  7th  of  March,  the 
defendant  succeeded  in  getting  employment 
with  a  street  car  company  in  Norfolk  at  a 
wage  of  one  dollar  per  day,  and  on  the  9th  of 
March  he  wrote  to  his  wife  that  he  had 
found  some  employment,  and  that  he  ^'hopcxl 
things  would  get  along  all  right  and  things 
would  soon  be  atl  right  for  her  to  come  back 
after  a  while."  This  quotation  is  taken  from 
his  testimony,  and  the  letter  itself  was  not 
introduced.  There  is  some  uncertainty  as  to 
the  exact  contents  of  the  letter,  but  she  ad- 
mits that  he  wrote  her  at  that  time  with 
reference  to  his  new  employment,  and  it  is 
perfectly  clear  that  he  expected  her  to  re- 
turn and  bring  the  children  to  live  with  him 
as  soon  as  his  income  would  Justify  it    He 
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had  engaged  rooms  wltb  this  in  yiew  at  the 
same  boarding  house  at  which  they  had  there- 
tofore stayed. 

On  the  12th  of  March  Mrs.  Butler,  accom- 
panied by  her  father,  came  back  to  Norfolk, 
got  practically  everything  In  the  way  of  bed- 
room and  kitchen  famitnre  which  they  had 
theretofore  been  using,  took  these  things 
away,  and  left  without  seeing  Butler,  or  at- 
tempting to  see  him.  (She  testified  that  these 
things  belonged  to  her.)  He  was  away  from 
the  house  and  at  work  at  the  time.  She  said, 
on  that  occasion  to  Mrs.  Bradshaw,  his  board- 
ing house  keeper,  that  she  would  never  live 
with  hlra  again.  On  March  31st,  without 
communicating  with  him  further,  she  pro- 
cured the  warrant  in  this  case.  At  the  hear- 
ing before  the  Judge  of  the  juvenile  and 
domestic  relations  court  she  said  again  that 
she  would  not  live  with  him,  and  repeated 
that  statement  on  the  trial  in  the  corporation 
court.  The  defendant  admits  that  he  only 
sent  his  wife  two  dollars  after  she  went  back 
to  her  father*s  home  in  January,  but  he  has 
always  been  willing,  and  is  now  willing  to 
take  her  and  the  children  back  to  live  with 
him,  and  to  support  them  as  best  he  can. 

The  formal  assignments  of  error  rest  upon 
the  giving  and  refusing  of  certain  instruc- 
tions, but  the  petition,  upon  which  this  writ 
of  error  was  granted,  and  the  brief  of  the 
Attorney  General  are  agreed  that  the  sub- 
stantial and  controlling  question  for  us  to 
decide  is  whether,  upon  the  evidence  as  certi- 
fied, the  Judgment  can  be  sustained. 

In  our  view  of  the  case  the  question  Just 
suggested  must  be  answered  In  the  negative. 
A  man  is  under  legal  obligation  to  support 
his  children,  and  he  may  often  be  required  to 
do  so  when  they  are  not  living  with  him,  but 
he  cannot  be  said  to  willfully  neglect  and 
refuse  to  support  them  where  his  wife,  with- 
out reasonable  excuse,  and  with  the  acquies- 
cence and  aid  of  her  father,  keeps  them  away 
from  him.  The  defendant,  it  is  true,  sent 
his  wife  practically  no  money  after  their 
agreed  temporary  separation,  but  he  had,  as 
phe  knew,  very  little  money  to  send,  and,  so 
far  as  the  record  shows,  there  was  every 
reason  for  him  to  suppose  that  the  arrange- 
ment pursuant  to  which  they  separated  in 
January  was  satisfactory  to  her,  and  that 
ahe  and  the  children  would  return  to  him 
as  soon  as  his  income  improved.  Her  unex- 
jiected  conduct  on  the  12th  of  March,  when 
Hbe  came  and  got  the  household  and  kitchen 
furniture  and  went  back  to  her  father's  home 
with  the  declaration  that  she  never  Intended 
to  live  with  him  again,  finds  no  satisfactory 
excuse  in  the  record. 

In  the  case  of  Mihalcoe  v.  Holub,  180  Va. 
— ^,  107  S,  E.  704,  we  held  that  the  duty  of  a 
father  to  support  his  infant  children  was  a 
legal  duty,  but  we  further  said  in  that 
opinion: 

"Where  the  child  Is  living  away  from  the 
father,  tiie  question  of  his  liability  will  de- 


pend upon  the  drcumstances  of  the  case.  If 
he  abandons  the  child,  or  drives  him  from  home, 
h^  is  liable  to  any  person  who  furnishes  neces- 
sary support;  but  the  person  furnishing  it  must 
bear  the  burden  of  proving  that  there  was  an 
unjustified  abandonment,  that  the  support  fur- 
nished was  necessary,  and  that  the  credit  of 
the  father  was,  in  contemplation  of  law,  the 
basis  of  the  advances." 

[2]  Now  in  this  case,  it  is  perfectly  dear 
that  neither  the  wife  nor  the  wife's  father 
could  charge  the  defendant  in  a  civil  suit 
for  the  support  and  maintenance  of  the  chil- 
dren. His  duty  to  support  them  Is  based 
largely  upon  his  right  to  their  custody  and 
control.  To  say  the  least  of  it,  he  has  the 
right  at  common  law  to  maintain  them  in 
his  own  home,  and  he;  cannot  be  compelled 
against  his  will  to  do  so  elsewhere,  unless 
he  has  refused  or  failed  to  provide  for  them 
where  he  lives.  Xhese  propositions  are  abun- 
dantly supported  by  authority.  See  Mihal- 
coe V.  Holub,  supra,  and  authorities  dted 
therein;  Angel  v.  McLellan,  16  Mass.  28, 
8  Am.  Dec.  118 ;  Baldwin  v.  Foster,  138  Mass. 
449;  Foss  v.  Hartwell,  168  Mass.  66,  46  N. 
B.  411,  87  L.  R.  A.  589,  60  Am.  St  Rep.  866; 
Hyde  r.  Leisenring,  107  Mich.  490,  65  N.  W. 
536;  Shields  v.  O'ReUly,  68  Conn.  256,  86 
AU.  49. 

[3]  The  statute  under  which  this  prose- 
cution was  instituted  was  not  intended  to 
change  the  common  law,  with  respect  to  the 
duty  of  a  father  to  maintain  and  suiyport 
his  infant  children,  but  merely  to  more  ef- 
fectually enforce  the  legal  duty.  Up  to  the 
time  when  the  defendant's  wife  carried  away 
the  furniture,  announced  that  she  intended 
to  break  off  relations  with  him,  and  went 
back  to  her  father's  home  to  stay,  we  dis- 
cover nothing  in  the  evidence  to  warrant 
the  Jury  in  finding  that  Butler  was  not  act- 
ing in  good  faith  and  in  reliance  upon  the 
mutual  agreement  pursuant  to  which  she 
had  gone  home  in  January.  That  arrange- 
ment was  voluntarily  and  wrongfully  can- 
celed by  her,  and  she  has  been  in  default 
ever  since.  Notwithstanding  all  this,  he  ap- 
I)ears  to  have  been  patient  and  hopeful,  and 
said  in  his  testimony  that  he  simply  waited, 
after  her  unexpected  trip  in  March,  hoping 
that  she  would  soon  come  back  to  him.  He 
held  the  rooms  which  he  had  reserved,  as 
above  mentioned,  for  their  joint  use,  until 
some  time  in  May. 

While  it  is  quite  true  that,  upon  these 
facts,  he  is  at  this  time  entitled  to  the  cus- 
tody of  the  children,  his  failure  to  resort 
to  legal  process  to  bring  them  back  from  the 
state  of  North  Carolina  to  his  home  in  Nor- 
folk affords  no  ground  upon  which  to  hold 
him  liable  for  their  maintenance  and  support 
This-  latter  proposition  is  expressly  decided 
in  Baldwin  v.  Foster,  supra. 

The  authorities  we  have  cited  relate  main- 
ly to  the  dvil  liability  of  the  father  to  the 
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motlier,  or  some  third  party,  for  necessaries 
furnished  the  children,  and  not  to  prosecu- 
tions under  criminal  statutes;  but  these  au- 
thorities are  conclusive  as  to  the  common-law 
duty  of  the  father,  and  we  have  no  difficulty 
in  holding  that  the  Virginia  statute  cannot  be 
so  construed  as  to  enable  the  wife,  upon  the 
facts  above  recited,  to  procure  a  conviction 
of  her  husband  for  a  violation  thereof,  either 
as  to  herself  or  as  to  her  children. 

The  Judgment  complained  of  will  be  re- 
versed, the  verdict  of  the  Jury  set  aside,  and 
the  case  remanded  for  a  new  trial  to  be 
had,  not  in  conflict  with  the  views  herein 
expressed,  if  the  commonwealth  shall  be  so 
advised. 

Reversed. 

These  cases  were  argued  before  Judge 
WEST  took  his  seat  on  the  court 
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(Suprenjc  Coart  of  Appeals  of  Virginia. 
March  16,  1922.) 

Intoxioating  liquors  ^=9236(5)— Evidence  as  to 
possession  of  liquor  held  to  sustain  convic- 
tion of  storing  for  sale. 

Bvidence  that  whisky  was  found  concealed 
in  defendant's  store,  and  stored  in  a  ^'arehouse 
controlled  by  defendant,  held  to  justify  con- 
viction of  storing  intoxicating  liquor  for  sale. 

Error  to  Hustings  Court  of  City  of  Ports- 
mouth. 

J.  Ozur  was  convicted  of  storing  intozicatp 
ing  liquor  for  sale»  and  he  brings  error.  Af- 
firmed. 

8.  M.  Brandt  and  R.  T.  Thorp,  both  of 
Norfolk,  for  plaintiff  in  error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M.  Bazile, 
Second  Asst.  Atty.  Gen.,  for  the  Common- 
wealth. 

PRENTIS,  J.  The  accused  has  been 
found  guilty  of  storing  intoxicating  liquor 
for  sale. 

He  assigns  as  error  the  refusal  of  the 
court  to  set  aside  the  verdict  as  based  upon 
insufficient  evidence. 

It  is  unnecessary  to  say  more  than  that 
the  tostimony  introduced  for  the  common- 
wealth shows  that  one  gallon  of  whisky  was 
found  in  his  store,  concealed  under  the  coun- 
ter, with  a  glass  having  the  odor  of  whisky 
and  indicating  recent  use,  either  on  the  coun- 
ter or  under  it,  and  2%  gallons  more  in  a 
warehouse  on  the  same  premises,  which  were 
controlled  by  him  as  a  tenant 

It  is  unnecessary  to  recite  the  evidence  in 
detail,  but  our  judgment  Is  that  the  jury 
were  justified  in  discrediting  his  attempts  to 


relieve  himself  of  the  presumption  of  guilt 
arising  out  of  these  facts,  and  therefore  tbe 
judgment  is  affirmed. 
Affirmed. 

These   cases   were   argued    before   Judge 
WEST  took  his  seat  on  the  court 


(90  W.  Va.  41U 

ROBINSON  V.  CHESAPEAKE  &  O.  RY.  CO. 

(No.  4296.) 

(Supreme  Court  of  Appeals  of  West  Virginia, 

Feb.  28,  1922.) 

(Syllabus  by  the  Court.) 

1.  Railroads  <S=>327 (5)— Traveler's  eontriboto* 
ry  negligeuce  In  not  using  senses  held  qnes- 
tion  of  law. 

It  is  generally  the  duty  of  one  approaching 
a  railroad  track  to  stop,  look  and  listen  in  both 
directions,  and  when  there  is  nothing  to  ob- 
struct his  view  or  hearing  of  an  approaching 
train  before  he  steps  upon  the  track,  and  if 
without  using  his  senses  of  sight  and  hearing 
he  steps  on  the  track  directly  in  front  of  such 
train  and  is  injurod,  the  question  of  his  negli- 
gence contributing  to  his  injury  becomes  one 
of  law  for  the  court,  and  not  for  the  jury. 

2.  Railroads  $=:3328(  10)— Greater  diligence  re- 
quired of  traveler  with  view  obstructed  by 
cars. 

In  such  a  case  the  fact  that  there  are 
freight  cars  standing  on  a  side  track,  obstruct- 
ing to  some  extent  the  view  and  hearing  of 
one  approaching  the  track,  requires  from  him 
greater  caution  and  increase  of  diligence  in  the 
exercise  of  his  faculties  and  senses  to  avert  in- 
jury to  his  person,  and  if  by  such  caution  and 
diligence  he  could  have  seen  the  train  that  did 
him  the  injury,  it  is  no  excuse  that  he  did  not 
see  it,  if  by  reasonable  and  fair  use  of  his 
faculties  and  senses  he  ought  to  have  seen  it. 

Error  to  Circuit  CJourt,  Logan  CJounty. 

Action  by  Jesse  Robinson  against  the  Ches- 
apeake &  Ohio  Railway  Company.  Verdict 
and  Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed  and  remanded  for 
new  trial. 

Fitzpatrick,  Campbell,  Brown  &  Davis  and 
R.  D.  Campbell,  all  of  Huntington,  for  plain- 
tlflf  in  error. 

Chufin  &  Estep,  of  Logan,  for  defendant 
in  error. 

MILLER,  J.  For  the  alleged  negligence  of 
the  defendant  in  striking  him  with  one  of 
its  engines  at  or  near  the  crossing  at  Hud- 
gins  street  in  the  City  of  Ix)gan,  the  plaintiff 
sued  for  and  obtained  a  verdict  and  judg- 
ment for  two  thousand  dollars.  The  record 
shows  that  where  the  railroad  crosses  Hud- 
gins  Street,  practically  at  right  angles,  it 
maintains  and  operates  three  tracks  running 
oast  and  west,  the  one  on  the  north  side  of 
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the  right  of  way  behig  a  spur  or  switch  track 
for  the  accommodation  of  commercial  houses 
and  factories  located  along  the  right  of  way, 
the  middle  track  being  the  main  track  for 
west  bound  trains,  and  the  south  track  the 
main  line  for  east  bound  traips. 

The  acts  of  negligence  alleged  and  relied 
on  for  recovery  are  that  the  defendant  al- 
lowed freight  cars  to  remain  standing  on 
said  side  track,  on  each  side  of  and  near  to 
the  crossing  at  Hudgins  Street,  so  as  to  ob- 
struct the  view  of  persons  crossing  at  said 
place,  and  that  on  the  day  plaintiff  was 
struck  and  sustained  his  injuries,  defendant 
without  due  and  reasonable  care  and  without 
any  signal  by  ringing  of  bell  or  blowing  of 
whistle  drove  one  of  its  engines  westwardly 
over  the  middle  track  striking  plaintiff  as 
he  stepped  upon  said  middle  track  from  the 
north  side  thereof  and  from  behind  said  rail- 
road cars  on  the  side  track,  doing  him  the 
injury  of  which  he  complains. 

The  theory  and  contention  of  the  plaintiff 
is  that  he  was  struck  at  the  street  crossing 
immediately  as  he  stepped  upon  the  track 
from  between  the  ends  of  the  freight  cars 
standing  on  the  side  track.  The  theory  and 
evidence  of  the  defendant  is  that  at  the  time 
plaintiff  was  struck,  he  was  walking  west- 
wardly between  the  side  track  and  the  main 
track  next  to  it,  a  place  of  safety,  the  dis- 
tance between  the  two  tracks  being  about 
eight  and  one-half  feet;  that  the  engine 
which  hit  him  was  moving  with  its  load  of 
coal  cars  at  the  rate  of  between  fdur  and 
five  miles  an  hour;  that  the  bell,  automat- 
ically operated  by  air,  was  continually  ring- 
ing; and  that  after  the  engine  had  passed 
the  crossing,  plaintiff  stepped  upon  the  track 
almost  immediately  in  front  of  the  engine,  so 
that  the  enginemen  had  not  time  to  stop  be- 
fore striking  him  and  doing  him  the  injury. 
All  the  trainmen,  one  a  brakeman  riding  on 
the  step  on  the  front  of  the  engine  that  hit 
plaintiff,  and  one  or  two  disinterested  wit- 
nesses, agree  in  stating  that  plaintiff  was  in- 
jured at  the  time  and  place  claimed  by  de- 
fendant and  not  at  the  street  crossing;  but 
in  answer  to  two  special  interrogatories  pro- 
pounded by  defendant  the  jury  in  addition 
to  their  general  verdict  responded  to  the  first 
that  plaintiff  was  on  the  crossing  when 
struck;  and  to  the  second  question,  whether 
after  crossing  the  side  track  on  which  the 
box  cars  were  standing  and  before  going  on 
to  the  middle  track  he  stopped,  looked  and 
listened,  answered:    "We  believe  he  did." 

All  the  defendant's  witnesses  concur  in 
stating  that  the  bell  on  the  engine  was  kept 
ringing  before  plaintiff  was  struck,  and  that 
there  was  no  negligence  in  failing  to  give 
proper  warning  of  the  approaching  train; 
and  they  show,  and  it  is  not  denied,  that 
after  entering  on  to  the  side  track  plaintiff 
had  a  clear  and  unobstructed  view  of  any 
object  on  the  middle  track  for  forty  to  fifty 
feet,  and  If  he  had  looked  eastward  he  could 


have  seen  the  approaching  engine  that  hit 
him;  and  plaintiff  admits  that  he  in  fact 
did  see  and  hear  the  engine  and  passenger 
train  on  the  southern  or  east  bound  track, 
which  apparently  was  more  obscured  by  the 
freight  cars  on  the  side  track  than  the  train 
that  hit  him. 

The  defense  of  the  railroad  company  is 
that  it  was  not  guilty  of  any  negligence;  but 
if  properly  chargeable  with  negligence,  either 
in  the  storage  of  the  freight  cars  on  the  side 
track  or  in  omitting  to  ring  the  bell  or  blow 
the  whistle,  that  plaintiff  himself  was  guilty 
of  negligence  contributing  to  his  injury,  in 
not  looking  and  not  seeing  the  train,  which 
he  must  have  seen  after  stepping  upon  the 
side  track  and  before  he  stepped  on  the  mid- 
dle or  main  track  where  he  was  struck  and 
injured,  if  he  had  looked  and  listened  as  he 
waj9  bound  to  do. 

[1]  As  stated,  the  undisputed  evidence  is 
that  the  two  tracks — tliat  is,  the  side  track 
and  the  middle  track. — were  from  eight  to 
nine  feet  apart',  so  that  if,  according  to  plain- 
tiff's contention,  he  was  struck  when  on  the 
crossing,  he  had  that  distance  to  walk  with 
unobstructed  view  of  the  oncoming  train 
before  stepping  on  to  the  middle  track,  and 
could  have  seen,  as  it  was  his  duty  to  see, 
the  train  in  time  to  avoid  being  struck  by 
the  engine.  On  this  controlling  fact  of  con- 
tributory negligence,  his  own  evidence,  we 
think,  is  conclusive.  He  says  that  he  sup- 
posed he  looked  eastward  before  stepping  up- 
on the  middle  track,  but  that  when  he  first 
looked,  he  was  right  on  the  track.  This  is  a 
clear  admission  that  up  to  the  time  he  step- 
ped upon  the  track  he  had  not  looked  east- 
ward, and  if  he  had  done  so  he  must  have 
seen  the  train  coming  firom  that  direction. 
In  another  place  in  his  testimony  he  admits 
that  he  did  not  see  the  train  until  just  before 
it  struck  him.  His  evidence  furthermore 
amounts  to  an  admission  that  he  looked  only 
for  the  train  on  the  east  bound  track,  which 
he  admits  he  saw  and  heard,  and  was  wholly 
unmindful  and  unobservant  of  the  train  right 
then  upon  him  and  which  hit  him.  That  he 
could  have  seen  the  train  that  struck  him  in 
time  to  have  avoided  the  injury  is  established 
not  only  by  his  own  admissions  but  by  the 
present  physical  facts  and  circumstances. 
There  can  be  no  two  views  about  the  evi- 
dence on  this  question.  This  fact  being  estab- 
lished so  clearly,  the  question  whether  plain- 
tiff was  on  the  crossing,  as  found  by  the 
jury,  becomes  unimportant,  and  the  belief  of 
the  jury,  that  before  going  on  the  middle 
track  where  he  was  struck  he  stopped,  looked 
and  listened  for  approaching  locomotives  and 
trains,  can  not  affect  the  question  of  con- 
tributory negligence,  for  plaintiff's  own  ad- 
mission is  that  he  supposed  he  stopped,  look- 
ed and  listened ;  hut  the  fact  that  he  only 
saw  the  passenger  train  on  the  southern  or 
east  bound  track,  shows  that  he  in  fact  did 
not  see  what  he  could  and  must  have  seen 
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if  he  had  looked  eastward,  namely  the  train 
that  struck  him;  and  according  to  his  own 
evidence,  the  only  evidence  introduced  by 
him  on  this  question,  he  did  not  look  until 
he  stepped  on  the  middle  track.  The  belief 
of  the  Jury  was  therefore  contrary  to  all  the 
evidence  and  contrary  to  the  physical  facts, 
and  was  wholly  without  evidence  to  sup- 
port it 

Such  being  the  only  material  and  substan- 
tial evidence  relied  on  to  support  the  verdict 
and  judgment,  the  court  below,  in  our  opin- 
ion, erred;  first,  in  refusing  to  sustain  de- 
fendant's motion  to  strike  out  plaintlfiTs  evi- 
dence; second,  In  denying  defendant's  in- 
struction number  one,  directing  a  verdict  in 
its  favor;  third,  in  refusing  to  give  defend- 
ant's instructions  numbers  three  and  five,  to 
the  effect  that  If,  as  he  admitted,  plaintiff 
stepped  on  the  middle  track  a  few  feet  in 
front  of  the  approaching  train,  he  could  not 
recover,  unless  it  was  shown  by  the  evidence 
that  after  so  negligently  going  upon  the  track 
the  engineer  and  trainmen  In  'charge  of  the 
train  could  have  prevented  the  collision,  for 
there  is  no  evidence  that  ^e  engineer  could 
have  prevented  the  accident 

The  principle  upon  which*  these  motions,  as 
well  as  the  motion  of  defendant  to  set  aside 
the  verdict  and  grant  it  a  new  trial,  should 
have  prevailed.  Is  that  it  is  the  duty  of  a 
traveler  in  approaching  a  railway  crossing 
to  stop,  look  and  listen,  and  to  look  not  in 
one  way  alone  but  in  both  directions,  and 
when,  as  in  the  case  at  bar,  there  is  nothing 
to  obstruct  his  view  or  hearing,  the  question 
of  negligence  becomes  one  of  law  for  the 
court  and  not  of  fact  for  the  jury.  Cline  v* 
McAdoo,  85  W.  Ta.  524,  102  S.  E.  218 ;  Bass- 
ford  V.  P.  O.  O.  &  St  L.  Ry.  Co.,  70  W.  Va. 
280,  73  S.  E.  926;  Riedel  v.  Wheeling  Trac- 
tion Co.,  63  W.  Va,  522,  61  S.  E.  821,  16  L.  R. 
A.  (N.  S.)  1123. 

[2]  And  the  fact  most  relied  on,  that  there 
were  freight  cars  standing  on  the  side  track, 
which  may  have  to  some  extent  obscured  the 
view  and  obstructed  the  hearing  of  plaintiff, 
required  of  him  greater  caution  and  increase 
of  diligence  in  the  exercise  of  his  faculties 
and  senses  to  avert  any  injury.  He  did  see 
the  train  on  the  southern  track.  Why  did 
he  not  at  least  see  the  train  that  hit  him  on 
the  track  nearest  to  him?  There  can  be  but 
one  answer,  namely,  that  he  did  not  employ 
his  senses  as  the  law  required  him  to  do. 
Beyel  v.  .Newport  News  &  M.  V.  R.  R.  Co., 
34  W.  Va.  538,  12  S.  E.  532;  aty  of  Elkins 
V.  Western  Maryland  Ry.  Co.,  76  W.  Va.  733, 
86  S.  E.  762,  1  A.  L.  R.  198.  In  the  latter 
case  we  distinguished  it  from  tbe  former  and 
<lisapproved  the  so-called  ''hard  and  fast" 
rule  once  prevailing  in  Pennsylvania,  but  we 
Adhered  to  the  principle  that  where  one  walk- 
ing, and  not  in  charge  of  a  team,  or  sur- 
rounded by  other  peculiar  circumstances, 
steps   upon  a   railroad   track   where  trains 


are  moving,  without  stopping  or  at  least  look- 
ing and  listening,  he  is  guilty  of  contributory 
negligence  as  matter  of  law ;  and  when,  as  In 
this  case,  it  be  clearly  proven  or  admitted 
that  if  the  person  injured  had  looked  he 
must  have  seen  the  approaching  train,  his  pro- 
test that  he  did  not  see  it  should  be  disregard- 
ed. His  failure  to  make  use  of  his  faculties 
of  sight  and  hearing  under  such  circnmstanc- 
es  is  negligence  per  se,  where  it  appears  as 
here  that  a  reasonable  and  fair  use  thereof 
would  have  disclosed  his  danger.  Riedel  v. 
Wheeling  Traction  Co.,  supra;  Bassford  v. 
P.  C.  C.  &  St.  L.  Ry.  Co.,  supra. 

These  conclusions  render  it  unnecessary, 
perhaps  improper,  for  us  to  consider  the 
question  of  the  preponderance  of  defendant's 
evidence  on  the  question  of  defendant's  negli- 
gence, or  on  the  place  where  and  the  circum- 
stances of  the  plaintiff's  injury,  for  there 
must  be  a  new  trial,  when  the  evidence  may 
possibly  be  somewhat  different 

And  for  the  same  reason  it  is  unnecessary 
to  consider  the  quantum  of  damages  or  to 
express  any  opinion  thereon. 

Our  judgment  will  be  to  reverse  the  judg- 
ment below  and  award  the  defendant  a  new 
trial. 


(152  Ga.  635) 
HAQAN  V.  COLLINS.    (No.  2399.) 

(Supreme  Court  of  Qeorgia.     Feb.  16i,  1922.) 

(Syllabus  hy  the  Court.) 

Habeas  corpus  ^s>l  13(51/2)  —  Exception  te 
Judvment  held  too  indefinite;  writ  of  error 
dismissed  wiien  sole  exception  too  Indefinite. 

The  sole  exception  to  the  final  judgment  in 
a  habeas  corpus  case  is  in  the  following  words: 
"To  which  order  and  judgment  overruling  and 
denying  said  petition  for  writ  of  habeas  cor- 
pus the  said  Celia  Hagan  then  and  there  ex- 
cepted and  now  excepts  and  assigns  the  same 
as  error,  and  says  the  court  erred  in  denying 
said  writ,  and  says  he  should  have  granted  the 
same  and  released  said  Rufus  Hagan  from  cus- 
tody." Held,  that  the  exception  is  too  indefi- 
nite to  present  any  question  for  decision,  and 
the  writ  of  error  must  be  dismissed.  Edwards 
V.  Finley,  160  Ga.  200,  108  S.  E.  15G,  and  cas- 
es cited;  Wade  v.  Watson,  133  Ga.  608(2),  68 
S.  E.  922,  and  cases  cited;  Sikes  v.  Edwards, 
149  Ga.  168,  90  S.  E.  621. 

Error  from  Superior  Court,  Candler  Coun- 
ty;  R.  N.  Hardeman,  Judge. 

Habeas  corpus  by  Celia  Hagan  against  J. 
H.  Collins.  Judgment  against  tbe  petitioner, 
and  he  brings  error.    Writ  of  error  dismissed. 

Paul  E\islllo,  of  Savannah,  for  plaintiff  in 
error. 

Kirkland  &  Kirkland,  of  Mietter,  for  de- 
fendant in  error. 

FISH,  C.  J.  Writ  of  error  dismissed.  All 
the  Justices  concur. 


^=9For  other  casas  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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MILLER  V.  CITY  OF  MACON.     (No.  2496.) 

(Supreme  Court  of  Georgia.     Feb.  16,  1922.) 

(ffyUdbus  hy  the  Oouri.) 

Municipal  corporations  ^=9734— Not  liable  for 
negligonoe  In  maintaining  polo  from  flremen's 
quarters  to  lower  floor  In  oxordfte  of  gov- 
ernmental power. 

Where  a  municipal  corporation  maintains  a 
building  which  is  used  for  the  housing  of  fire 
apparatus  and  keeping  it  in  readiness  to  re- 
spond to  fire  alarms  and  extinguish  fires 
throughout  the  city,  and  also  provides  on  the 
upper  floor  of  the  building  sleeping  quarters 
for  the  firemen  whose  duty  it  is  to  respond  to 
such  fire  alarms  and  use  the  fire  apparatus  for 
the  purpose  of  extinguishing  fires  in  the  city, 
and  where  there  is  maintained  in  the  building 
a  pole  extending  from  the  firemen's  quarters 
to  the  lower  floor,  which  is  used  by  the  fire- 
men in  responding  to  fire  alarms,  the  munici- 
pality is  engaged  in  the  exercise  of  govern- 
mental powers  in  maintaining  such  pole  and  the 
floor  on  which  it  rests,  and  is  not  liable  in 
damages  to  a  fireman  for  injuries  while  using 
the  pole  for  the  purpose  for  which  it  was  in- 
tended, on  account  of  negligence  in  the  main- 
tenance of  the  pole  and  floor. 

Certified  Question  from  Court  of  Appeals. 

Action  by  J.  P.  Miller  against  the  City  of 
Macon.  Judgment  for  defendant,  and  plain- 
tiff brought  error  to  the  Court  of  Appeals, 
which  certified  question  to  the  Supreme 
Court     Question  answered. 

M.  P.  Hall  and  Hall,  Grice  &  Bloch«  aU  of 
Macon,  for  plaintiff  in  error. 

R.  O.  Plunkett  and  P.  F.  Brock,  both  of 
Hacon,  for  defendant  in  error. 

FISH,  C.  J.  This  sufficiently  answers  the 
question  propounded  by  the  Court  of  Ap- 
peals. Civil  Code,  §  897 ;  Gray  v.  GriflJn,  111 
Ga.  361,  36  S.  ^.  792,  51  L.  R.  A.  131;  Mayor, 
etc.,  of  Savannah  v.  Jordan,  142  Ga.  409,  83 
S.  E.  109,  L.  R.  A.  1915C,  741,  Ann.  Cas. 
1916C,  240;  Cornellsen  v.  Atlanta,  146  Ga. 
416,  91  S.  E.  415;  Mayor,  etc.,  of  Savannah 
T.  Jones,  149  Ga.  139,  99  S.  E.  294;  City  of 
Warrenton  v.  Smith,  149  Ga.  667,  101  S.  B. 
681. 

All  the  Justices  concur. 


(ir.2  Ga.  618) 

DRUMMOND  V.  DRUMMOND.     (No.  2423.) 

(Supreme  Court  of  Georgia.     Feb.  15,  1922.) 

(ByUdbua  hy  the  Court.) 

Divorce  ^=>l  51— Denial  of  new  trial  held  not 
abuse  of  disorotJon  when  vonNct  not  unsup- 
ported by  evidenoe. 

This  is  a  suit  for  divorce,  brought  by  a 
husband  on  the  ground  that  the  marriage  was 
brought  about  by  fraud  and  duress  practiced 
upon  him.     There  was  a  verdict  flnding  that 


the  husband  was  entitled  to  a  divorce.  No 
complaint  is  made  that  any  error  of  law  was 
committed  upon  the  trial.  The  grounds  of 
amendment  to  the  wife's  motion  for  a  new  trial 
were  really  elaborations  of  the  general  grounds 
in  the  motion.  The  verdict  is  not  without  evi- 
dence to  support  it,  and  the  court  did  not  abuse 
its  discretion  in  refusing  a  new  trial. 

Error  from  Superior  (>oiirt«  Gwinnett 
County;  Andrew  J.  Cobb,  Judge. 

Suit  for  divorce  by  G.  W.  Drummond 
against  Aretha  Drummond.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Kelley  &  Kelley  and  I.  L.  Oakes,  all  of 
Lawrenceville,  for  plaintiff  in  error. 

O.  A«  Nix,  of  Lawrenceville,  for  defendant 
in  error. 

FISH,  G.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(152  Ga.  69«> 
GUARANTY  INVESTMENT  &  LOAN  CO.  V. 
ATHENS  ENGINEERING  CO.  ot  aJ. 
(No.  2407.) 

(Supreme  Court  of  Georgia.    Feb.  14,  1922.) 

(SyllabuM  by  the  Otmrt.) 

I.  Corporations  <8=:>428(9),  513(4)— Not  oharg- 
ed  witli  vice  president's  knowledge  of  facts 
acquired  in   private  capacity;    petition  hold 
demurrable  as  seeking  to  impute  vice  pres- 
ident's  l(nowiedge   to   corporation;    petition 
held  demurrablo  as  not  alleging  circumstances 
as  to  Icnowledge  of  officers  sufficient  to  put 
reasonably  prudent  business  man  on  Inquiry. 
T.  C.  Dunlap,  being  vice  president  of  the 
Guaranty  Investment  &  Loan  Company,  a  cor- 
poration, executed  in  his  individual  capacity  a 
deed  conveying  a  dty  lot  to  that  company,  as 
security  for  a  loan  of  $4,000,  and  received  a 
bond    for    title,    conditioned    to    reconvey   the 
property  on  payment  of  the  loan.     The  deed 
contained  a  power  of  sale,  and  was  duly  record- 
ed.   On  the  day  the  deed  was  executed  Dunlap 
transferred   and   assigned   the    bond   for   title 
bacic  to  the  loan  company  as  security  for  an  ad- 
ditional amount  of  $2,000.     Neither  the  bond 
for  title  nor  the  transfer  thereof  was  ever  re- 
corded.    Subsequently  the  loan  company  sold 
the  property,  after  due  advertisement,  in  pur- 
suance of  the  power  expressed  in  the  deed,  and 
from  the  proceeds  paid  all  the  expenses  of  the 
sale  and  the  entire  indebtedness  to  the  loan 
company,  and  prorated  a  balance  which  was 
left  over  among  certain  Uen  creditors  of  Dun- 
lap.    The   amount  so  distributed   was  insuffi- 
cient to  discharge  the  liens.    Among  such  lien 
creditors  were  the  Athens  Engineering  Com- 
pany, that  held  a  statutory  materialman's  lien 
duly  declared  and  foreclosed  by  judgment,  and 
J.  Dornblatt,  who  held  a  contractor's  and  ma- 
terialman's lien,  which  was  also  duly  declared 
and  foreclosed,  for  work  done  and  material  fur- 
nished in  constructing  the  house   on  the  lot. 
After  so  participating  in  such  distribution  the 
Athens   Engineering   (Company   and   Dornblatt 
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united  in  an  equitable  action  against  Dunlap 
and  the  loan  company,  seeking  to  set  up  pri- 
ority of  their  respective  liens  over  the  security 
deed  and  the  transfer  of  the  bond  for  title,  to 
declare  that  relatively  to  such  liens  the  loan 
company  illegally  held  such  portion  of  the  pro- 
ceeds of  sale  as  had  been  applied  to  payment 
of  the  debts  owed  to  it,  and  to  compel  the  loan 
company  to  pay  into  court  a  sufficiency  of  such 
funds  to  discharge  the  liens.  The  petition 
as  amended  alleged  all  that  is  stated  above,  and 
an  offer  to  pay  into  court  the  sums  which 
plaintiffs  had  received  on  their  respective  judg- 
ments. The  petition  did  not  allege  the  date  of 
the  security  deed  or  of  the  transfer  of  the  bond 
for  title,  or  the  dates  upon  which  the  material 
was  furnished,  or  any  other  fact  showing  that 
the  material  was  furnished  prior  to  the  execu- 
tion of  the  deed  or  transfer  of  the  bond  for 
title.  W.  T.  Broxton  was  allowed  to  inter- 
vene as  a  plaintiff.  The  petition  for  interven- 
tion was  based  on  a  contractor's  lien  for  su- 
perintending the  construction  of  the  building, 
and  was  similar  in  all  other  respects  to  the  orig- 
inal petition  as  amended,  except  that  it  alleged 
the  date  of  the  security  deed,  and  that  interven- 
er did  not  participate  in  distribution  of  the  fund 
alleged  to  have  been  prorated  among  lien  cred- 
itors. The  loan  company  filed  general  and  spe- 
cial demurrers  to  the  original  petition  and  in- 
tervention as  amended.  The  demurrers  were 
overruled.  In  a  bill  of  exceptions  assigning  er- 
ror on  the  judgment  granting  the  plaintiffs  a 
new  trial,  the  defendant  assigned  error  on  ex- 
ceptions pendente  lite,  which  had  been  duly 
allowed,  to  the  rulings  of  the  court  on  demur- 
rer.   Held: 

1.  A  corporation  is  not  to  be  charged  with 
notice  of  facts  of  which  its  vice  president  ac- 
quires knowledge  while  dealing  in  his  private 
capacity  and  in  his  own  behalf  with  third  per- 
sona; nor  is  knowledge  on  his  part  thus  ac- 
quired imputable  to  the  corporation,  when,  act- 
ing through  another  official,  it  deals  with  him 
at  arm's  length  as  with  any  other  individual 
representing  himself  alone.  People's  Bank  v. 
Exchange  Bank,  116  Ga.  820  (3),  43  S.  E.  269, 
94  Am.  St.  Rep.  144;  Georgia  Milk  Producers' 
Ass'n  V.  Crane,  137  Ga.  50,  72  S.  E.  414;  Union 
City  Realty  &  Trust  Co.  v.  Wright,  146  Ga. 
730  (3),  89  S.  E.  822. 

(a)  The  allegations  that  at  the  time  of  the 
execution  of  the  loan  deed  and  transfer  of  the 
bond  for  title  the  loan  company  "had  knowl- 
edge of  such  circumstances  through  its  of- 
ficers, J.  J.  Wilkins,  T.  C.  Dunlap,  and  S.  R. 
Freeman,  as  would  have  put  a  reasonably  pru- 
dent business  man  on  inquiry  as  to  the  liens, 
*  *  *  as  hereinaf tet  set  forth,  •  ♦  ♦  Dun- 
lap was  vice  president  of  both  [the  loan  com- 
pany] and  the  Georgia  National  Bank  of  Ath- 
ens, of  which  ♦  ♦  ♦  companies  •  ♦  ♦ 
Wilkins  was  •  ♦  •  president,  and  these  two 
therefore  came  into  daily  and  close  associa- 
tion. ♦  •  ♦  Freeman,  also  an  officer  of  the 
[loan  company],  actually  inspected  the  house 
that  was  being  built  by  said  Dunlap,  ♦  •  ♦ 
and  lived  within  sight  of  the  same,"  were  sub- 
ject to  special  demurrer  on  the  ground  that 
under  the  circumstances  knowledge  of  T.  C. 
Dunlap  would  not  be  imputed  to  the  loan  com- 
pany of  which  he  was  vice  president,  and  that 
the  petition  failed  to  allege  circumstances  which 
it  was  contended  that  the  officers  of  the  loan 


company  had  knowledge  of  were  sufficient  to 
put  a  reasonably  prudent  business  man  on  in- 
quiry as  to  the  alleged  liens. 

2.  Mortgages  ^=929— Transfer  of  bond  for  title 
executed  by  one  holding  land  as  security  op- 
erates as  assignment  of  equity. 

Where  an  owner  conveys  realty  as  security 
for  a  debt  and  receives  a  bond  for  title  condi- 
tioned to  reconvey  the  property  on  p&ynsent  of 
the  debt  under  the  provisions  of  the  Civil  Code 
1910,  §  3306  et  seq.,  and  after  such  conveyance 
transfers  the  bond  for  title  as  security  for  an- 
other debt,  such  transfer  operates  to  assign  the 
equity  of  the  owner  in  the  land  subject  to  the 
loan  deed.  McClure  v.  Smith,  115  Ga.  709,  42 
S.  E.  53;  Wood  v.  Dozier,  142  Ga.  538,  83  & 
E.  133;  Kirkman  v.  Ashford,  145  Ga.  452,  89 
S.  E.  411, 

3.  Vendor  and  purchaser  ^=»27,  231(13)  — 
Bond  for  title  and  transfer  thereof  valid  with- 
out being  recorded. 

Civil  Code  1910,  g  4213,  authorizes  but  does 
not  require  that  such  bonds  for  title  should 
be  executed  and  recorded  with  the  formality 
prescribed  for  the  execution  of  deeds  tb  land. 
Prior  to  the  act  approved  August  12,  1921 
(Acts  1921,  p.  157),  no  statute  provided  for  the 
record  of  a  transfer  of  a  bond  for  title,  or  re- 
quired a  record  of  such  transfer  or  record  of 
the  bond  for  title  in  order  to  be  binding  as 
against  third  persons.  McClure  ▼.  Smith,  su- 
pra. 

4.  Mortgages  ^=^151  (3),  567(2)— One  taking 
bond  for  title  as  security  held  to  have  right 
to  proceeds  of  sale  and  an  equitable  interest 
in  land  superior  to  subsequent  matarialmaa's 
lien. 

Where  a  transferee  accepts  a  bond  for  title 
as  security  for  an  additional  loan  subject  to 
that  specified  in  the  loan  deed,  he  acquires 
such  equitable  interest  in  the  land  as  will  enti- 
tle him  on  sale  of  the  property  under  the  loan 
deed  to  a  sufficient  amount  of  the  proceeds 
after  discharge  of  the  debt  secured  by  the  loan 
deed  to  satisfy  his  debt;  and  his  right  will  at- 
tach from  the  time  he  receives  the  transfer, 
and  be  superior  to  a  subsequent  materialman's 
lien.  This  ruling  does  not  conflict  with  O'Con- 
nor V.  Georgia  Bailroad  Bank,  121  Ga.  88,  48 

5.  B.  716. 

5.  IMeotianict'  liens  ^=p83,  86— Contractors'  and 
materialmen's  liens  of  the  same  oharaoter  and 
governed  by  the  same  principles. 

Civil  Code  1910,  §  3352,  provides  for  liens 
for  "all  contractors,  materialmen,  and  persons 
furnishing  material  for  the  improvement  of  real 
estate.'*  The  liens  so  specified  are  created 
by  the  same  statute,  are  of  the  same  charac- 
ter and  governed  by  the  same  principles  of  law. 
(a)  It  is  immaterial  that  materialman's  liens 
and  contractor's  liens  are  l>oth  involved  in  the 
case  under  consideration. 

6.  Mechanics'  liens  ^=»168,  170— Attach  from 
time  work  commenced  or  materials  furnished. 

When  a  contractor  or  materialman  has  done 
work  or  furnished  material  for  the  improve- 
ment of  real  estate,  their  liens  when  declared 
and  created  as  provided  in  Civil  Code  1010,  § 
3353,  attach  from  the  time  the  work  under  the 
contract  is  commenced  or  the  material  is  fur- 


^s:>Tor  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Ga.)  BONNER  v.  BAILEY 

(110  8.10.) 

nished  as  against  third  persons  haying  actual 
notice  of  such  liens.  Oglethorpe  Savings  & 
Trust  Co.  V.  Morgan,  149  Ga.  787,  102  S.  B. 
528. 


7.  Mortgages  «=s>l63(3)— ^ecvrity  deed  sttffe- 
rior  to  materialman's  lien  when  taken  and 
money  advanoed  without  notice  before  lien 
recorded. 

Where  title  to  real  estate  is  conveyed  by  a 
duly  recorded  deed  to  secure  a  debt,  and  the 
grantee  takes  the  deed  and  advances  the  money 
loaned,  without  notice  and  before  the  record  of 
a  materialman's  lien  upon  the  property,  the 
title  thus  acquired  is  superior  to  such  lien. 
Bennett  Lumber  Go.  ▼.  Martin,  132  Ga.  491, 
64  S.  E.  484. 

8.  Mortgage8^=s>  1 86 (2)— Contractors  and  ma- 
terialmen suing  to  establish  priority  bound  to 
allege  necessary  facts  as  to  oommencement  of 
work  or  furnishing  of  materlaJs. 

Where  real  estate  has  been  sold  as  security 
for  a  debt,  as  indicated  in  the  preceding  note, 
and  the  bond  for  reconveyance  has  been  duly 
assigned  as  security  for  another  debt,  subject 
to  the  outstanding  security  deed,  and  subse- 
quently a  contest  arises  by  the  assertion  of  pri- 
orities over  both  the  security  deed  and  the 
transfer  of  the  bond  for  title,  of  contractor's 
and  materialman's  liens  duly  declared  and  cre- 
ated, it  is  incumbent  on  the  plaintiff,  in  an  equi- 
ty suit  insisting  on  the  priority  of  such  liens 
on  the  basis  that  the  work  was  done  or  material 
furnished  before  execution  of  the  security  deed 
or  transfer  of  the  bond  for  title,  to  allege  in, 
the  petition  that  the  work  was  commTenced  un- 
der the  contract  or  the  material  furnished,  as 
the  case  may  be,  prior  to  the  time  the  security 
deed  was  executed  or  the  transfer  of  the  bond 
for  title  was  made,  and  that  the  holders  of  the 
security  deed  or  bond  for  title,  as  the  case  may 
be,  took  with  actual  notice  that  the  work  had 
been  so  commenced  and  the  material  furnished. 

9.  Sufficiency  of  petition. 

Applying  the  principles  hereinbefore  stated, 
the  petition  as  amended  failed  to  allege  a  cause 
of  action;  and  the  trial  court  erred  in  overruling 
the  general  and  special  demurrers  to  the  peti- 
tion as  amended. 

10.  Appeal  and  error  (@=>n80(2)  —  Error  In 
overruling  demurrers  rendered  subsequent 
proceedings  nugatory. 

The  errors  in  the  judgment  overruling  the 
demurrer  affect  and  render  nugatory  all  fur- 
ther proceedings  in  the  case. 

Error  from  Superior  Court,  Clarke  County; 
Andrew  J.  Cobb,  Judge. 

Suit  by  the  Athens  Engineering  Company 
and  others  against  the  Guaranty  Investment 
&  Loan  Company.  Judgment  granting  a  new 
trial,  and  defendant  brings  error.    Beversed. 

Erwln,  Erwln  &  Nix,  of  Athens,  for  plain- 
tiff in  error. 

Tate  Wright  and  Carlisle  Cobb,  both  of 
Athens,  for  defendants  in  error. 
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(Supreme  Court  of  Oeorgia.     Feb.  15,  1922.) 

(Syllabus  by  the  Court,) 

1.  Contraots  ^=»i  1 7(9)— Agreement  not  to 
compote  for  three  years  without  limitation  as 
to  territory  held  unenforceable. 

A  contract  without  limitation  as  to  space 
or  territory,  although  limited  as  to  time,  not 
to  engage  in  a  particular  trade  or  business,  is 
unenforceable  as  being  against  the  policy  of  the 
law.  Consequently,  where  one  agreed,  upon  a 
valuable  consideration,  to  sell  his  entire  stock 
of  goods,  etc.,  and  not  to  engage  in  business  'In 
competition  with''  the  purchasers  for  a  period 
of  three  years,  such  a  contract  is  without  lim- 
itation as  to  space  or  territory,  and  is  unen- 
forceable as  being  in  violation  of  the  rule  laid 
down  above. 

2.  Demurrer  erroneottsly  overruled. 

The  court  erred  in  overruling  the  demur- 
rer. 

Error  from  Superior  Court,  Newton  Coun- 
ty; John  B.  Hutcheson,  Judge. 

Suit  by  W.  B.  Bailey  and  others  against 
J.  H.  Bonner.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Reversed. 

W.  B.  Bailey,  W.  A.  Turner,  and  J.  J.  Hunt 
brought  their  petition  against  J.  H.  Bonner, 
and  alleged  in  substance  the  following:  On 
August  22,  1919,  the  plaintiffs  and  the  de- 
fendant entered  into  a  written  contract  for 
the  sale  and  purchase  of  a  stock,  of  goods 
and  good  will  of  the  defendant.  Under  the 
terms  of  the  contract  the  defendant  covenant- 
ed and  contracted  not  to  go  into  business  in 
competition  with  plaintiffs  for  a  period  of 
three  years,  unless  agreed  In  writing.  The 
exact  term  of  the  agreement  with  respect  to 
this  was  as  follows: 

''The  said  first  party  is  not  to  go  into  busi- 
ness in  comi^etition  with  the  said  second  par- 
ties for  a  period  of  three  years,  unless  agreed 
in  writing  by  the  said  second  parties.' 


ft 


ATKINSON,  J.     Judgment  reversed, 
the  Justices  concur. 


All 


In  addition  to  the  amount  paid  by  the 
plaintiffs  for  the  stock  of  goods  and  fixtures 
described  in  the  contract,  the  sum  of  $1,500 
designated  In  the  contract  as  a  bonus  was 
specially  paid  to  the  defendant  for  and  in 
consideration  of  his  agreement  not  to  go  in 
business  in  competition  with  plaintiffs  for  a 
period  of  three  years,  as  above  recited.  It 
was  alleged: 

"The  defendant  was  then  and  there  conduct- 
ing a  business  near  Porterdale,  Ga.,  and  upon 
the  purchase  of  said  goods,  business,  and  good 
will  of  the  defendant,  petitioners  took  posses- 
sion of  said  business  near  Porterdale  and  be- 
gan to  conduct  and  operate  the  same.  *  «  « 
Petitioners  show,  however,  that  the  said  defend- 
ant has  recently  gone  into  business  in  competi- 
tion with  the  said  petitioners,  in  violation  of 
his  covenant,  and  is  now  actively  engaged  in 
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selling  general  groceries  at,  In,  and  around  Por« 
terdale,  Oa.,  in  competition  with  petitioners, 
and  that  there  has  been  no  agreement  in  writ- 
ing on  the  part  of  petitioners  authorising  him 
so  to  do,  and  that  he  announces  his  intention  to 
continue  to  thus  engage  in  business  in  compe- 
tition with  petitioners,  and  in  violation  of  his 
covenant,"  etc. 

It  was  also  alleged  that  plaintiffs  are  Ir- 
reparably damaged  and  wilj  be  by  reason  of 
the  diflaculty  in  proving  the  damages  they 
will  sustain  If  the  defendant  is  permitted  to 
continue  his  business  in  competition  with 
plaintiffs  in  violation  of  his  contract.  By  an 
amendment  the  plaintiffs  allege  that  In  mak* 
ing  the  contract  above  set  out  the  defendant 
meant  and  intended,  and  such  was  plaintiffs' 
intention,  that  defendant  would  not  engage 
in  the  mercantile  business  of  a  similar  char- 
acter which*  he  had  sold  to  plaintiffs  in  and 
at  and  around  Porterdale,  Qa.,  so  as  to  come 
in  competition  with  plaintiffs  for  the  period 
of  three  years  as  therein  stated,  and  within 
the  territory  served  by  the  defendant  in  his 
business  prior  to  the  sale  thereof,  as  set  out 
in  plaintiffs'  petition.  Plaintiffs*  prayer  was 
for  recovery  of  any  and  all  damages  which 
they  have  sustained  and  may  sustain  by  rea- 
son of  the  breach  of  the  contract  by  the  de- 
fendant, which  are  specifically  alleged  to  be 
in  the  sum  of  $1,500,  part  of  the  considera- 
tion paid  by  plaintiffs  for  the  good  will  of  the 
defendant  There  was  also  a  prayer  for  in- 
junction against  the  defendant  going  into 
business  and  continuing  in  business  in  compe- 
tition with  plaintiffs,  from  directly  or  indirect- 
ly selling  or  delivering  general  groceries  or 
other  merchandise  at.  In,  and  around  the  town 
of  Porterdale,  Oa.,  in  competition  with  plain- 
tiffs. There  was  also  a  prayer  for  general 
relief,  and  for  process.  The  defendant  de- 
murred to  and  answered  the  petition.    The 

grounds  of  the  demurrer  were  as  follows: 

• 

"(1)  That  the  said  petition  sets  forth  no 
cause  of  action  against  the  defendant,  for  the 
reason  that  the  contract  on  which  plaintiffs 
are  basing  their  cause  of  action  and  prayers 
for  an  injunction  fails  to  set  out  what  kind  of 
business,  or  what  nature  of  business,  was 
bought  of  J.  H<  Bonner,  party  of  the  first  part, 
by  W.  A.  Turner,  W.  B,  Bailey,  and  J.  J. 
Hunt,  parties  of  the  second  part:  neither  does 
the  contract  specify  what  kind  of  or  what 
nature  of  business  the  said  first  party  is  not  to 
go  in  business  in  competition  with  parties  of  the 
second  part  for  a  period  of  three  years.  (2) 
Demurring  specially  your  defendant  says  that 
the  entire  contract  is  unenforceable  and  one  in 
general  restraint  of  trade,  in  that  it  is  without 
limitation  as  to  space,  place,  or  territorial  lim- 
its, and  therefore  illegal,  void,  and  unenforce- 
able." 

The  demurrer  was  overruled,  and  the  de- 
fendant filed  exceptions  pendente  lite.  The 
case  proceeded  to  trial,  and  a  verdict  was 
rendered  in  favor  of  the  plaintiffs  against 
the  defendant  for  the  principal  sum  sued  for, 
and  that  the  defendant  be  enjoined  as  prayed. 


The  defendant  made  a  motion  for  new  trial, 
which  was  overruled,  and  he  excepted. 

Bogers  ft  Tuck,  of  Covington,  and  A.  S. 
Thurman,  of  Mondcello,  for  plaintiff  in  error. 

King  &  Johnson*  of  Covington,  for  defend- 
ants in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1,2]  The  plaintiffs  and  the  defendant  en- 
tered into  the  following  written  contract: 

"Georgia,  Newton  County.     This  agreement 
entered  into  this  22d  day  of  August,  1919,  be- 
tween J.  H.  Bonner,  of  the  first  part,  and  W. 
A.  Turner,  W.  B.  Bailey  and  J.  J.  Hunt,   of 
the  second  part  witnesseth:  That  the  said  first 
party  has  this  day  sold  to  the  said  second  par- 
ties and  the  said  second  parties  have  bought 
the  entire  stock  of  goods  invoiced  at  $6,755.03, 
parties  agree  to  pay  the  outstanding  accounts 
current  invoiced  at  $1,024.30,  and  a  bonus  of 
$1,500.00,  makiag  total  of  $12,079.33,  which  is 
the  full  purchase  price  of  said  sale  and  pur- 
chase by  the  parties  hereto.    The  said  second 
parties  agree  to  pay  the  outstanding  accounts 
payable  to  creditors  of  the  said  Bonner,  in  the 
total  sum  of  $5,361.69,  a  list  of  which  is  here- 
to attached   and   made  a  part  of   this   agree- 
ment;    and    the    said    second    parties    further 
agree  to  pay  any  other  account  that  may  be  due 
by  the  said  Bonner,  provided  he  agrees  to  same, 
and  the  said  second  parties  have  a  balance  of 
the  purchase  price  sufiBcient  to  make  said  pay- 
ment.   The  said  second  parties  have  this  day 
paid  to  the  said  first  party  the  sum  of  $3,000.00, 
the  receipt  of  which  is  hereby  acknowledged; 
and  deducting  this  said  payment  and  the  sum 
of  $5,361.69  to  be  paid  to  his  said  creditors  by 
the  second  parties  hereto,  leaving  a  balance  of 
$3,717.64,  which  the  said  parties  of  the  second 
part  agree  to  pay  to  the  said  Bonner  within 
thirty  days  from  this  date,  any  account  not  list- 
ed and  directed  to  be  paid  by  the  said  Bonner 
to  be  deducted  from  this  sum. 

"The  title  to  said  stock  of  goods  retained  by 
the  said  Bonner  until  the  full  purchase  price 
is  paid,  and  the  said  second  parties  hereby  bind 
themselves,  severally  and  jointly  by  these  pres- 
ents, to  pay  the  full  amount  of  the  said  pur- 
chase price  at  all  events,  even  should  the  said 
stock  be  burned,  lost  or  destroyed  in  any  way. 

"Any  and  all  palpable  errors  in  the  invoice 
of  the  items  listed  above  is  subject  to  be  cor- 
rected by  the  parties  hereto  on  or  before  the 
1st  day  of  September,  1919,  and  the  said  par- 
ties will  abide  and  pay  or  deduct  any  deficiency 
or  increase  in  the  said  invoices. 

"All  rights  of  homestead  and  exemption  are 
hereby  waived,  and  the  tenor  of  this  instru- 
ment as  against  the  said  parties  shall  be  treat- 
ed as  a  promise  to  pay  by  the  said  second  par- 
ties. 

"The  said  first  party  is  not  to  go  into  busi- 
ness in  competition  with  the  said  second  par- 
ties for  a  period  of  three  years,  unless  agreed 
in  writing  by  the  said  second  parties. 

"Signed,  sealed,  and  delivered  in  duplicate 
this  22d  day  of  August,  1919." 

The  names  of  the  parties  and  of  a  witness 
to  the  contract  are  affixed  thereto. 

Shortly  after  the  execution  of  the  contract 
the    plaintiffs    brought    the   present   action 
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against  tbe  defendant,  alleging  that  he  has 
gone  Into  business  in  competition  with  plain- 
tifFs,  in  Yiolation  of  his  contract,  and  is  now 
actively  engaged  In  selling  general  groceries 
at  and  around  Porterdale,  Ga.,  in  competition 
with  plaintiffs,  and  that  there  has  been  no 
agreement  in  writing  on  the  part  of  the  plain- 
tiffs authorizing  him  to  do  so,  and  that  the 
defendant  announces  his  intention  to  con- 
tinue to  thus  engage  in  business  in  competition 
with  the  plaintiffs,  and  in  violation  of  his 
agreement  The  suit  has  for  its  purpose  the 
enjoining  of  the  defendant  from  engaging  in 
such  business,  and  also  to  recover  damages 
from  him  for  breaching  his  contract.  The 
court  overruled  the  demurrer  to  the  petition; 
and  this  ruling  is  assigned  as  error.  Tbe 
question  arises  from  the  petition  and  demur- 
rer whether  the  contract  is  one  in  general  in 
restraint  of  trade.  Our  Civil  Ck>de  1910,  i 
4253,  declares  that  a  contract  which  is  in 
general  in  restraint  of  trade  cannot  be  en- 
forced. Is  the  contract  in  the  present  case, 
which  it  is  alleged  has  been  breached,  such  a 
contract?  Whatever  the  rule  may  be  in  oth- 
er Jurisdictions,  it  is  settied  in  this  state  that 
a  contract  in  general  restraint  of  trade  with- 
out territorial  limitation  is  contrary  to  public 
policy  and  unenforceable.  Seay  v.  Spratling, 
133  Ga.  27,  65  S.  B.  137;  Kinney  v.  Scar- 
borough, 138  Ga.  77.  74  S.  B.  772,  40  L.  R.  A. 
(N.  S.)  473 ;  Floding  v.  Flodlng,  137  Ga.  531, 
73  S.  B.  729.  It  will  be  observed  from  read- 
ing the  foregoing  contract  that  there  is  no 
limitation  as  to  space  or  territory  not  to 
carry  on  the  business  which  the  defendant 
was  engaged  in  at  the  time  he  sold  his  stock 
of  goods  to  the  plaintiffs.  The  pleadings 
must  be  construed  more  strongly  against  the 
pleader,  and  as  against  the  allegations  and 
the  contract  itself  we  must  construe  the 
pleadings  in  the  light  of  the  contract.    There 


is  no  limitation  as  to  q>ace  or  territory  in 
the  contract,  which  is  the  foundation  of  the 
present  suit,  we  are  of  the  opinion  that  no 
cause  of  action  is  set  out  in  the  petition,  and 
that  the  court  below  erred  in  overruling  the 
demurrer.  As  this  ruling  is  controlling,  all 
that  transpired  subsequentiy  to  the  overrul- 
ing of  the  dcmiurrer  on  the  trial  of  the  case 
was  nugatory,  and  need  not  be  considered. 

Judgment  reversed. 

All  the  Justices  concur. 

FISH,  C.  J.  (concurring  specially).  I  am 
constrained  to  agree  to  the  Judgment  on  ac- 
count of  the  prior  decision  of  this  court 


(152  Ga.  578) 

ROSEN  et  al.  v.  WOLFF.    (No.  2395.) 
(Supreme  Court  of  Geofgia.     Feb.  14,  1922.) 

(Syllahus  hy  the  Court.) 

1.  Lanitiorit  and  tenant  «=5>24(l),  44(2)— Les- 
sor's agreement  not  to  let  adjoining  building 
for  similar  business  legal,  and  Wnds  subse- 
quent  lessee  with  notice. 

Where  a  lessor  who  has  a  leasehold  estate 
in  two  adjoining  stores  leases  one  to  a  tenant, 
and  in  the  lease  stipulates  for  himself  and  as- 
signs that  he  will  not  let  the  other  store  to  any 
person  for  the  purpose  of  conducting  therein 
a  business  similar  to  that  to  be  conducted  by 
his  tenant,  such  restrictive  agreement  is  legal 
and  valid,  and  in  equity  will  bind  a  subsequent 
lessee  of  the  second  store,  or  his  assignee,  with 
notice  of  such  restrictive  agreement. 

2.  Injunction  ^=»62( I )— Violation  of  lessor's 
agreement  restricting  use  of  adjoining  build- 
ing by  subsequent  lessee  or  assignee  with  no- 
tice will  be  enjoined. 

A  court  of  equity  will,  at  the  instance  of 
the  first  lessee,  enjoin  the  lessee  of  the  second 


is  no  effort  to  reform  tbe  contract  on  account  I  store,  or  his  assignee,  who  takes  with  notice  of 
of  fraud,  accident,  or  mistake;  nor  is  it  al-jsuch  restrictive  agreement,  from  violating  the 
leged  that  the  contiract  does  not  contain  the  same,  whenever  the  damages  are  irr^arable 
entire  agreement  between  tiie  parties  tiiereto.  *°^  ^^^''^^  ""^  computation. 
So  far  as  the  contract  is  concerned,  the  de- 
fendant could  not  enter  business  in  competi- 
tion with  the  plaintiffs  for  a  period  of  three 
years,  unless  agreed  to  in  writing  by  the 
plaintiffs.  There  Is  absolutely  no  limitation 
as  to  space  or  territory  not  to  carry  on  this 
particular  business;  and  therefore,  in  accord- 
ance with  the  former  rulings  of  this  court, 
the  contract  is  unenforceable.  The  fact  that 
there  is  a  limitation  as  to  time  alone  (three 
years)  will  not  suffice.  Goodman  v.  Hender- 
son. 58  Ga.  567,  and  authorities  cited  on  page 
569. 

In  the  Goodman  Case,  it  is  true,  the  con- 
tract was  held  to  be  enforceable,  but  on  the 
ground  that  there  was  a  limitation  as  to 
space,  the  agreement  reciting  that  tbe  party 
selling  was  "to  retire  from  business  of  pur- 
chasing, in  the  Savannah  market." 


3.  Temporary  injunction  property  granted. 

The  chancellor  did  not  err  in  granting  a 
temporary  injunction  under  the  facts  in  this 
case. 

(Additional  Syllahus  hy  Editorial  Staff,) 

4.  Covenants  ^=>84— Equity  will  enforoe  law- 
ful contract  against  one  taking  with  notice. 

A  true  covenant  which  runs  with  the  land 
so  runs  by  privity  of  estate,  and  can  only 
be  enforced  at  law  by  the  original  parties  or 
their  privies,  but  equity  will  enforce  a  lawful 
contract  against  one  taking  with  notice  resting 
upon  privity  of  conscience. 

5.  Covenants  €=»53  —  When  "covenant  runs 
with  land"  stated. 

If  a  covenant  is  such  that  its  performance 
or  nonperformance  jnust  affect  the  nature, 
quality,  value,  or  mode  of  enjoyment  of  the  de- 
vised premises,  it  is  not  a  mere  personal  cove- 


Having  reached  the  conclusion  that  there  Inant,  but  one  that  runs  with  the  land,  and 
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binds  aisigneei  of  the  eovexumtor  as  well  as 
the  covenantee  and  his  perscmal  representa- 
tiye. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Covenant 
Banning  with  the  Land.] 

6.  Covenants  ^=s>53— Covenant  running  with 
the  land  need  not  be  performed  on  land  do- 
mised. 

The  subject-matter  of  a  covenant  running 
with  the  land  need  not  be  the  land  demised, 
and  whether  it  runs  with  the  land  does  not  de- 
pend so  much  on  whether  it  is  to  be  performed 
thereon  as  on  whether  it  tends  directly  or 
necessarily  to  enhance  its  value  or  render  it 
more  beneficial  and  convenient  to  those  by 
whom  it  is  used  or  occupied. 

7.  Landlord  and  tenant  <S=9B0(3),  134(4)— 
Sublessee  charged  with  notice  of  restrictions 
In  lease  to  his  lessor  as  to  consent  to  sublet- 
ting, and  as  to  use  of  premises. 

A  sublessee  was  chargeable  with  notice 
by  implication  of  every  fact  affecting  the  rights 
of  his  lessor,  and  discoverable  by  examination 
of  its  lease,  and  of  every  fact  with  which  he  by 
reasonable  diligence  ought  to  have  become 
acquainted,  and  hence  was  charged  with  notice 
that  the  lease  to  his  lessor  demised  the  prem- 
ises for  use  as  a  bakery  only,  and  required  the 
original  lessor's  consent  to  sublettixig. 

8.  Principal  and  agent  ^=>177(3)  —  Notice  to 
agent  was  notice  to  principal. 

Notice  to  the  agent  of  a  lessee  prior  to  a 
sublease  that  the  lessor  in  leasing  adjoining 
premises  had  covenanted  not  to  lease  the  prem- 
ises in  question  for  a  similar  business  was  no- 
tice to  his  principal. 

9.  Landlord  and  tenant  ^s»l34(  I )— Notice  to 
lessor  of  restrictions  on  use  of  premises  Is 
notice  to  tenant. 

Where  a  tenant  acquires  no  estate  in  de- 
mised premises,  but  only  a  usufruct  therein, 
notice  to  his  landlord  of  an  agreement  restrict- 
ing the  use  of  the  premises  applies  in  equity 
to  the  tenant 

10.  Landlord  and  tenant  ^=s>  1 34 (4)— Lease  for 
specified  purpose  only  did  not  authorize  sub- 
letting for  any  other  purpose. 

Under  a  lease  of  premises  for  use  only  as 
a  bakery,  the  lessee  could  not  sublet  for  any 
'other  purpose,  and  its  rights  in  this  respect 
were  not  enlarged  by  a  provision  that  it  might 
sublet  only  after  obtaining  the  lessor's  writ- 
ten consent  to  any  reputable  business;  this, 
when  construed  in  connection  with  the  purpose 
for  which  the  premises  were  leased,  meaning 
that  the  lessee  could  sublet  to  any  reputable 
concern  for  the  purpose  of  conducting  a  bakery. 

Error  from  Superior  Court,  Gbatbam 
bounty;   P.  W.  Meldrim,  Judge. 

Action  by  S.  Charles  Wolff  against  L.  W. 
llosen,  and  others.  Judgment  granting  a 
temporary  injunction,  and  defendants  bring 
error.     Affirmed. 

On  February  10,  1920,  the  Chain  Stores 
Ijeasing  Company  of  New  York  leased  to  S. 
Charles  WolfT  the  premises  known  as  No.  43 


Barnard  street  in  the  city  of  SaTannali,  for 
the  term  of  8  years  6^  months,  from  Octo- 
ber 1,  1920,  and  ending  April  15,  1924.  Tbe 
written  lease  contained  this  provision: 

"It  is  further  covenanted  and  agreed  that 
during  the  time  said  premises  shaU  be  occu- 
pied by  lessee,  the  lessor  shall  not  rent  any 
of  its  other  property  facing  Barnard  street 
between  Broughton  street  and  Congress  street 
lane  for  the  sale  of  men's  and  boys'  hats,  caps* 
and  other  furnishings." 

This  lease  also  contained  this  covenant: 

'Vlt  is  expressly  stipulated,  covenanted,  and 
agreed  that  all  the  terms,  provisions,  condi-: 
tions,  covenants,  and  agreements  contained  in 
this  agreement  are  to  apply  to  and  be  binding 
upon  the  parties  hereto,  their  legal  heirs,  rep- 
resentatives, and  assigns." 

On  February  2,  1920,  said  Cham  Stores 
Leasing  Company  of  New  York  leased  to  the 
Federal  System  of  Bakeries  of  Greorgia,  their 
heirs,  executors,  administrators,  successors, 
or  assigns,  among  other  property,  Nos.  45 
and  47  Barnard  street  in  the  city  of  Savan- 
nah, "to  be  used  as  a  bakery  and  not  other- 
wise." These  premises  faced  Barnard  street 
between  Broughton  street  and  Congress 
street  lana  lliis  lease  contained  this  stip- 
ulation: 

"Lessee  has  the  right  to  sublet  said  premises 
as  a  whole,  or  any  part  thereof,  to  any  reputa- 
ble business,  only  after  obtaining  the  written 
consent  of  lessor;  such  subletting  is  not,  how« 
ever,  to  release  said  lessee  from  this  or  any 
part  of  its  obligations  under  its  lease."* 

On  November  23,  1920,  the  Stillwell  Realty 
Company,  for  the  Federal  System  of  Bakeries 
of  Georgia,  leased  the  premises  at  47  Bar- 
nard street  to  Lew  W.  Rosen  to  January  1, 
1921,  with  the  privilege  of  leasing  for  one 
year  if  offer  of  $225  per  month  was  accepted, 
or  if  any  other  offer  was  accepted;  and  the 
following  receipt  was  given: 

"Savannah,  Oa.,  11-23-20. 
"Received  from  Lew  W.  Rosen  $225.00,  rent 
to  Jany.  Ist,  1921,  with  privilege  of  leasing  for 
one  year  if  offer  of  $225.00  month  ia  accepted, 
or  if  any  other  offer  is  accepted. 

"Stillwell  Realty  Co." 

W.  H.  Stillwell  acted  for  the  W.  H.  Still- 
well Realty  Company  in  renting  this  prop- 
erty for  the  Federal  System  of  Bakeries  of 
Georgia.  It  does  not  appear  that  there  was 
any  written  lease  from  the  Federal  System 
of  Bakeries  of  Georgia  to  Rosen ;  and  there 
was  no  written  consent  from  the  Chain 
Stores  Leasing  Company  for  the  Federal 
System  of  Bakeries  of  Georgia  to  sublet  said 
premises  to  Rosen. 

Wolff  filed  his  petition  against  the  Chahi 
Stores  Leasing  Company,  the  Federal  Sys- 
tem of  Bakeries  of  Georgia,  Stillwell  Realty 
Company,  W.  H.  Stillwell,  and  Lew  W.  Ro- 
sen, in  which  he  sought  to  enjoin  the  defend- 
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ants  from  entering  into  any  leaae  or  rental 
contract  under  which  Rosen  would  be  per- 
mitted to  conduct  a  business  for  the  sale  of 
men's  and  boys'  dothinjg,  hats,  caps,  or  other 
furnishings,  and  Rosen  from  conducting  such 
business  at  47  Barnard  street.  He  alleged 
that  if  Rosen  should  be  permitted  to  conduct 
at  47  Barnard  street  a  men's  and  boys*  cloth- 
ing and  furnishing  business  he  would  be 
damaged  in  an  irreparable  manner,  as  his 
damages  could  not  be  easily  computed. 

Rosen  filed  his  motion  to  dismiss  the  plain- 
tiff's petition  on  the  grounds:  First,  be- 
cause it  set  up  no  equity;  second,  because  it 
did  not  pray  for  a  permanent  injunction; 
and,  third,  because  any  cause  of  action  which 
the  plaintiff  might  have  is  against  the  Chain 
Stores  Leasing  Company,  and,  as  there  is  no 
allegation  that  the  said  landlord  is  insolyent, 
or  unable  to  respond  in  damages,  or  any  other 
reason  given  why  a  court  of  equity  should 
intervene  and  deprive  the  defendant  of  his 
legal  rights.  In  his  answer  Rosen  set  up 
that  Stillwell  had  rented  him  the  premises 
at  45-47  Barnard  street,  and  that  the  con- 
tract of  rental  had  been  completed,  and  the 
act  sought  to  be  enjoined  had  been  performed 
prior  to  the  issuance  of  the  restraining  or- 
der in  this  case. 

Wolff,  among  other  things,  testified  that 
he  was  conducting  a  general  business  for 
the  sale  of  men's  and  boys'  clothing,  hats, 
caps,  and  other  furnishings  at  No.  43  Bar- 
nard street  under  his  lease.  On  November 
24,  1920,  Rosen  called  to  see  him  to  get  the 
keys  to  the  store  at  47  Barnard  Street  next 
door  to  his  store,  and  told  Wolff  that  he  was 
going  to  open  the  store  for  the  sale  of  men's 
and  boys'  clothing  and  other  commodities. 
He  told  Rosen  that  he  could  not  open  that 
kind  of  business  at  that  place,  as  his  lease 
would  prevent  him.  The  next  morning  he 
took  his  lease  around  and  showed  it  to  Rosen. 
If  Rosen  is  permitted  to  open  this  business 
next  door  to  him  it  will  do  him  a  great  deal 
of  damage.  He  could  not  estimate  the  dam- 
age In  dollars  and  cents.  Rosen  is  a  large 
wholesaler,  and  could  sell  goods  cheaper 
than  Wolff  could  buy  them.  On  or  about 
September  20,  19^,  he  called  the  attehtion 
of  W.  H.  Stillwell,  agent  of  the  Federal  Sys- 
tem of  Bakeries  of  Georgia,  to  the  fact  that 
his  lease  from  the  Chain  Stores  Leasing  Com- 
pany contained  a  clause  prohibiting  the  leas- 
ing of  the  adjoining  store.  No.  47  Barnard 
street,  to  any  one  for  the  purpose  of  con- 
ducting a  business  similar  to  his.  • 

Rosen  testified  that  he  called  on  Wolff  at 
the  direction  of  W.  H.  Stillwell,  agent  for 
the  Federal  System  of  Bakeries,  for  the  key 
to  No.  47  Barnard  street.  At  the  time  he 
called  on  Wolff,  on  the  24th  of  November,  he 
had  already  completed  his  arrangements  with 
Stillwell  and  had  rented  the  place  known  as 
No.  47  Barnard  street.  He  had  paid  Still- 
well $225  as  rental  for  the  place  from  that 


date  to  the  1st  of  January,  with  the  option  on 
his  part  for  an  additional  term  for  one  year 
from  January  1,  1921,  at  the  rate  of  $225  per 
month,  if  that  amount  was  acceptable  to 
the  Federal  System  of  Bakeries,  and^  if  that 
amount  was  not  acceptable,  then  at  such 
rate  as  would  be  acceptable  to  them.  He 
proposed  to  enter  the  business  at  once,  open 
the  store,  and  conduct  it  as  a  going  concern 
indefinitely.  After  leasing  the  store  from 
Stillwell,  and  when  he  went  to  get  the  keys 
from  Wolff,  the  latter' told  him  he  could  not 
rent  it  because  of  the  terms  of  his  lease. 
That  was  the  first  he  knew  of  any  restric- 
tions on  the  place,  as  Stillwell  had  told  him 
that  he  could  conduct  any  business  there. 
The  next  morning  Wolff  called  to  see  him 
and  showed  him  his  lease.  The  only  thing 
he  did  prior  to  the  time  Wolff  notified  him 
of  the  provisions  of  his  lease,  which  was  at 
the  time  he  called  for  the  keys  to  the  store 
at  47  Barnard  street,  was  to  pay  to  Stillwell 
$225  as  rental  for  tiie  premises. 

In  the  lease  from  the  Chain  Stores  Leas- 
ing Company  to  the  Federal  System  of  Bak- 
eries there  was  this  stipulation: 

"It  is  expressly  stipulated,  covenanted,  and 
agreed  that  all  the  terms,  provisions,  condi- 
tions, covenants,  and  agreements  contained  in 
this  agreement  are  to  comply  [?]  and  be  bind- 
ing upon  the  parties  hereto,  their  legal  repre- 
sentatives and  assigns." 

It  was  likewise  stipulated  that  the  rental 
under  this  lease  should  be  paid  to  Forrest 
&  George  Adair,  their  successors  or  assigns, 
as  the  agents  of  the  lessor.  Henry  Robinson, 
a  witness  for  the  plaintiff,  testified  that  he 
was  connected  with  the  Chain  Stores  Leasing 
Company  and  with  Forrest  &  George  Adair, 
who  managed  the  stores  of  the  Chain  Stores 
Leasing  Company.  He  was  one  of  those  in 
charge  of  the  renting  of  the  stores  to  the 
Federal  System  of  Bakeries;  W.  H.  Toole, 
Jr.,  has  equal  authority  with  him.  The  Fed- 
eral System  of  Bakeries  was  never  given  per- 
mission to  rent  No.  47  Barnard  street,  Sa- 
vannah, to  Lew  W.  Rosen  to  be  used  as  a 
clothing  store.  He  was  testifying  from  the 
file  relating  to  this  matter.  Mr.  Collins,  vice 
president  of  the  Federal  System  of  Bakeries, 
acknowledged  to  him  over  long  distance  telcr 
phone,  on  Friday  preceding  the  hearing  In 
this  case,  that  he  never  asked  the  Chain 
Stores  Leasing  Company  for  permission  to 
sn brent  No.  47  Barnard  street 

The  defendant  introduced  the  following 
extract  from  a  letter  dated  October  21,  1920, 
addressed  to  M.  A.  Collins,  vice  president 
of  the  Federal  System  of  Bakeries,  and  sign- 
ed ''Forrest  &  George  Adair,  by  W.  H.  Toole, 
Jr.,"  reading  as  follows: 

"The  only  restrictions  we  have  on  the  prop- 
erty at  the  corner  of  Broughton  and  Barnard 
streets,  Savannah,  is  a  shoe  store." 

There  was  introduced  in  evidence  a  tele- 
gram from  Forrest  &  George  Adair  to  the 
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Federal  System  of  Bakeries  dated  November 
24,  1920,  reading  as  follows: 

"We  understand  Stillwell,  your  Sayannah 
representative,  desires  to  lease  your  Barnard 
street  store  for  clothing  business.  This  can- 
not be  done,  as  it  is  in  violation  of  Wolff  lease. 
Building  is  restricted  for  further  leasing  to 
shoes,  men's  clothing,  and  shoe  repair. 


»t 


A  reply  telegram  from  M.  A.  Collins  to 
Forrest  &  George  Adair,  dated  November 
24,  1920,  was  introduoed  in  evidence.  This 
telegram  read  as  follows: 

'Tour  telegram.  See  yonr  letter  of  October 
twenty-first,  in  which  you  state  quote  the  only 
restriction  we  have  on  property  at  Barnard 
street  and  Broughton  Savannah  is  a  shoe  store. 
We  acted  in  accordance  with  this  letter  as  above 
quoted  and  cannot  understand  your  present  at- 
titude. Stillwell  was  not  authorized  to  sublet 
the  clothing  store  until  after  receipt  of  this 
letter." 

There  was  introduced  in  evidence  a  letter 
from  Forrest  &  George  Adair,  signed  by 
Henry  H.  Bobinson,  dated  November  24,  1920, 
to  Morris  Bernstein,  in  which  the  writers 
stated  that  they  had  just  received  from  Bern- 
stein a  telegram  stating  that  Stillwell,  rep- 
resenting the  Federal  System  of  Bakeries, 
was  about  to  lease  their  Barnard  street 
store  to  a  dient  for  the  puri)ose  of  conduct- 
ing a  clothing  business,  and  in  which  they 
stated  that  they  had  wired  Mr.  Ck>llins,  vice 
president  of  the  Federal  System  of  Bakeries, 
that  this  could  not  be  done.  They  further 
wrote  that — 

"In  fact,  in  subleasing  at  all  it  is  necessary 
for  the  bakery  to  secure  'written  permission  of 
the  lessor." 

They  further  stated  tliat  Mr.  Wolff  could 
rest  assured  that  they  would  not  give  per- 
mission to  any  one  to  conduct  a  clothing 
business  in  the  store  adjoining  him. 

The  court  granted  a  temporary  injunction, 
and  this  judgment  is  assigned  as  error. 

Lawrence  &  Abrahams  and  Hitch  &  Den- 
mark, all  of  Savannah,  for  plaintiffs  in  error. 

Mclntlre,  Walsh  &  Bernstein,  of  Savan- 
nah, for  defendant  in  error. 

HINES,  J.  (after  stating  the  facts  as 
above).  [1-S]  1.  It  is  insisted  by  counsel  for 
the  plaintiffs  in  error  that  injunction  will 
not  lie  for  the  breach  of  a  covenant  where 
there  is  no  privity  shown  between  the  parties. 
A  party  will  not  be  permitted  to  use  land  in 
a  manner  inconsistent  with  a  contract  en- 
tered into  by  the  owner  under  whom  he 
claims,  and  with  notice  of  which  he  took; 
and  equity,  in  a  case  where  the  damages  are 
irreparable  or  difficult  of  computation,  will 
enjoin  such  use.  Covenants  of  this  sort  have 
been  invariably  enforced  if  they  were  re- 
strictive. Tulk  V.  Moxhay,  2  Phil.  774 ;  Hay- 
wood V.  Brunswick  Permanent  Benefit  BIdg. 
Society,  8  L.  B.  Q.  B.  D.  403;   Swanson  v. 


Kirby,  98  Ga.  586,  26  S.  B.  71;  Hancock 
V.  Gumm,  151  Ga.  667,  676,  107  S.  B.  872; 
De  Gray  v.  Monmouth,  etc.,  CJow,  60  N.  J.  Eq. 
329,  24  Atl.  388;  Kirkpatrick  v.  Peshine,  24 
N.  J.  Eq.  206;  Lewis  v.  GoUner,  129  N.  Y. 
227,  29  N.  B.  81,  26  Am.  St  Bep.  616. 

[41  A  true  covenant  which  runs  with  the 
land  runs  by  reason  of  privity  of  estate,  and 
can  only  be  enforced  at  law  by  the  original 
parties  thereto  or  their  privies.  Bquity,  how- 
ever, will  enforce  a  lawful  contract  against 
a  person  who  takes  with  notice,  "which  rests 
upon  privity  of  conscience." .  In  such  a  ca«« 
the  person  violating  the  agreement  is  a 
privy  in  conscience  with  the  maker  thereof. 
31  Yale  Law  Jour.  (December,  1921)  127,  131. 
Such  agreements  are  legal  and  valid,  and 
courts  of  equity  will  enforce  such  agreements 
for  the  protection  of  the  business  to  wlii<^ 
they  relate.  Francisco  v.  Smith,  143  N.  Y. 
488,  38  N.  B.  080.  This  is  the  true  equity  of 
the  case  at  bar. 

[5]  2.  It  is  insisted  that  the  covenant  in 
the  lease  from  the  Chain  Stores  Leasing  Com- 
pany to  Wolff,  wherein  It  is  agreed  that  dur- 
ing the  time  the  leased  premises  shall  be 
occupied  by  the  lessee  the  lessor  shall  not 
rent  any  of  its  property  facing  Barnard  street 
between  Broughton  street  and  Congress 
street  lane  for  the  sale  of  men's  and  boys* 
hats,  caps,  and  other  furnishings,  is  a  per- 
sonal covenant,  and  not  a  covenant  running 
with  the  land,  and  that  for  this  reason  an  ac- 
tion will  lie  against  the  original  covenantor 
alone.  There  is  much  confusion  and  con- 
flict in  the  authorities  upon  the  subject  of 
what  constitutes  a  personal  covenant  and 
what  constitutes  a  covenant  running  with  the 
land.  If  a  covenant  is  such  that  its  perform- 
ance or  nonperformance  must  affect  the  nia- 
ture,  quality,  value,  or  mode  of  enjoyment 
of  the  demised  premises,  it  is  not  a  mere  per- 
sonal covenant,  but  one  that  runs  with  the 
land  and  binds  assignees  of  the  covenantor 
as  well  as  the  covenantee  and  his  personal 
representative.  Atlanta  Consolidated  B.  Ca 
V.  Jackson,  108  Ga.  634,  638,  34  S.  E.  184 ;  A., 
K.  &  N.  By.  Co.  V.  McKinney,  124  Ga.  929, 
53  S.  B.  701,  6  L.  B.  A.  (N.  S.)  436,  110  Am. 
St  Bep.  215 ;  Muscogee  Mfg.  Co.  v.  Eagle  ft 
Phenix  Mills,  126  Ga.  210,  54  S.  B.  1028,  7 
L.  B.  A.  (N.  S.)  1139. 

[61  The  subject-matter  of  the  covenant 
need  not  be  the  land  demised.  The  thing  to 
be  done  may  be  on  other  land  than  that  de- 
mised. Sampson  v.  Basterby,  9  Bam.  ft 
Cress.  505;  Basterby  v.  Sampson,  6  BIng. 
644;  Dewar  v.  Goodman,  H.  L.  A.  C.  72,  77: 
Ricketts  v.  Enfield  Church  Wardens,  [1909] 
1  Ch.  544 ;  Lyle  v.  Smith,  [1909]  K.  B.  2  Ir. 
58;  Norman  v.  Wells,  17  Wend.  (N.  Y.)  136; 
A.,  K.  ft  N.  By.  Co.  V.  McKinney,  124  Ga. 
929,  53  S.  B.  701,  6  L.  B.  A.  (N.  S.)  436,  110 
Am.  St.  Bep.  215;  Muscogee  Mfg.  Co.  v. 
Eagle  &  Phoenix  Mills,  supra.  Whether  a 
covenant  will  or  will  not  run  with  the  land 
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does  not  depend  so  much  on  whether  it  Is 
to  be  performed  thereon  as  on  whether  it 
tends  directly  or  necessarily  to  enhance  its 
value  or  render  it  more  beneficial  and  con- 
venient to  those  by  whom  it  is  used  or  occu- 
pied. A.,  K.  &  N.  By.  Oo.  v.  McKinney,  su- 
pra. 

Many  cases  hold  that  the  question  wheth- 
er a  covenant  will  or  wUl  not  run  with  the 
land  does  not  depend  so  much  on  whether  it 
is  to  be  performed  on  the  land  itself  as  on 
whether  it  tends  directly  or  necessarily  to 
enhance  its  value  or  render  its  use  more 
beneficial  and  convenient  to  those  by  whom 
it  is  owned  or  occupied;  and,  that  if  this  be 
the  case,  every  successive  assignee  of  the 
land  will  be  entitled  to  enforce  the  covenant 
15  C.  J.  1240,  §  54,  note  52.  The  decisions  are 
in  sharp  disagreement  as  to  whether  this 
stipulation  constitutes  a  covenant  running 
with  the  land,  or  is  a  personal  covenant 
which  can  only  be  enforced  against  the  cov- 
enantor. Where  A.  demised  a  sawmill  and 
covenanted  not  to  establish  another  sawmill 
on  the  same  mill  stream,  it  was  held  that  the 
covenant  ran  with  the  land  demised.  Nor- 
man V.  Wells,  17  Wend.  (N.  Y.)  136.  Lessors 
leased  certain  land  to  B^  with  a  covenant 
by  them  and  their  assigns  with  B.  not  to 
build  beyond  a  certain  line  on  the  adjoining 
premises.  B.  assigned  to  the  plaintiflP,  who 
sued  upon  the  covenant.  It  was  held  that, 
even  though  this  covenant  related  to  the  ad- 
joining land,  it  was  for  the  benefit  of,  and 
so  ran  with,  the  land  demised.  Ricketts  v. 
Enfield  Church  Wardens,  [19091  1  Ch.  544. 
A  man  conveyed  land  in  a  village  adjoin- 
ing an  open  space,  called  a  public  square, 
which  he  had  dedicated  to  the  public  as  such, 
and  convenanted  not  to  build  on  the  dedicat- 
ed ground.  The  grantee  sold  to  another, 
who  brought  his  bill  to  restrain  the  original 
grantor  in  an  attempt  to  build  contrary  to 
his  covenant,  and  it  was  held  that  the  cov- 
enant ran  with  the  land.  Watertown  t. 
Ck)wen,  5  Paige  (N.  Y.)  510.  514. 

The  foregoing  are  typical  of  the  cases 
which  hold  that  such  a  covenant  runs  with 
the  land.  Covenant  in  a  lease  of  a  lot  in  a 
town  by  the  owner  of  such  town  that  the 
lessee  should  have  the  exclusive  right  to 
keep  a  store  in  the  town  for  a  period  of  10 
years  is  not  binding  upon  persons  leasing 
other  lots  in  the  same  town  from  such  owner 
although  they  have  notice  thereof.  Taylor 
V.  Owen,  2  Blackf.  (Ind.)  301,  20  Am.  Dec. 
115.  K.  conveyed  to  F.  a  quarry  in  Long- 
meadow  of  six  acres,  and  covenanted  with 
F.  and  his  assigns  that  he  would  not  open  or 
work,  or  allow  any  other  person  or  persons 
to  open  or  work,  any  quarry  or  quarries  on 
his  farm  in  said  Longmeadow.  By  mesne 
conveyances  plaintiffs  became  possessed  of 
the  quarry  conveyed  to  F.,  and  the  defend- 
ants of  the  surrounding  land  referred  to  in 
the  covenant.    The  defendants  were  quarry- 
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ing  stone  on  this  land,  and  the  plaintiffs  filed 
their  bill  in  equity  for  an  injunction.  It 
was  held  that  such  stipulation  was  a  person- 
al covenant,  and  not  one  running  with  the 
land.  Justice  Holmes  held  that  this  covenant 
did  not  "touch  or  concern"  or  "extend  to  the 
support'*  of  the  thing  conveyed,  and  attached 
new  and  unusual  burdens  to  land,  which 
cannot  be  done  by  way  of  either  benefit  or 
burden.  Norcross  v.  James,  140  Mass.  188, 
2  N.  E.  946.  These  are  typical  of  the  cases 
holding  such  a  covenant  a  personal  one. 

But  whether  it  is  a  covenant  running  with 
the  land  or  not  is  immaterial  in  this  case. 
It  is  a  restrictive  agreement,  affecting  the 
premises  leased ;  and  if  Rosen  leased  47  Bar- 
nard street  with  notice  of  it  equity  will  en- 
Join  him  from  violating  this  agreement. 
Even  if  the  agreement  in  the  lease  between 
the  Chain  Stores  Leasing  Company  and  Wolff 
is  not  a  covenant  nmning  with  the  land,  equi- 
ty treats  it  as  one  which  goes  with  the  land 
into  the  hands  of  a  purchaser  or  lessee  with 
notice,  and  such  purchaser  or  lessee  will  be 
required  to  observe  such  restrictive  agree- 
ment. Hancock  v.  Gumm,  151  Ga.  667,  107 
S.  E.  872,  supra. 

There  is  a  growing  tendency  to  incorpo- 
rate equitable  doctrines  with  common-law 
rules,  and,  in  equity,  covenants  relating  to 
land,  or  its  mode  of  use  or  enjoyment,  are 
frequently  enforced  against  subsequent  gran- 
tees with  notice,  whether  named  in  the  In- 
strument or  not,  and  though  there  is  no  priv- 
ity of  estate.  It  is  immaterial  in  such  cases 
whether  the  covenant  runs  with. the  land  or 
not,  the  general  rule  being  that  it  will  be 
enforced  according  to  the  intention  of  the 
parties.  It  is  only  necessary  that  the  cove- 
nant concern  the  land  or  its  use,  and  that 
the  subsequent  grantee  has  notice  of  it.  Cov- 
enants are  so  enforced  on  the  principle  of 
preventing  a  party  having  knowledge  of  the 
Just  rights  of  another  from  defeating  such 
rights.    7  R.  O.  L.  1125,  i  89. 

[7]  8.  But  it  is  insisted  that  Rosen  rented 
the  premises  at  47  Barnard  street  without 
notice  of  this  restrictive  agreement  in  the 
Wolff  lease.  Rosen  does  so  swear,  but  we 
think  that  there  are  circumstances  in  this 
case  which  should  have  put  him  on  inquiry 
that  would  have  led  to  knowledge  of  this 
stipulation.  He  is  (iiargeable  with  notice 
by  implication  of  every  fact  affecting  the 
rights  of  his  lessor,  and  discoverable  by  ex- 
amination of  the  lease  of  the  Federal  Sys- 
tem of  Bakeries,  and  of  every  fact  with 
which  he  by  reasonable  diligence  ought  to 
have  become  acquainted.  In  the  lease  to  the 
Federal  System  of  Bakeries  it  appears  that 
47  Barnard  street  was  leased  to  this  com- 
pany to  be  used  as  a  bakery  only.  In  this 
lease  there  is  a  stipulation  that  it  was  bind- 
ing upon  the  parties  thereto,  and  their  as- 
signs. By  an  inspection  of  the  lease  Rosen 
could  easily  have  ascertained  that  his  lessor 
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could  only  use  these  premises  for  a  bakery, 
and  therefore  could  give  him  no  greater  right 
than  it  possessed  in  this  respect  He  would 
have  further  found  that  his  lessor  had  the 
right  to  sublet  these  premises  only  after  ob- 
taining written  consent  of  the  Chain  Stores 
Leasing  Company. 

[8]  It  may  be  said  that  the  Federal  Sys- 
tem of  Bakeries  made  an  inquiry  of  Forrest 
&  George  Adair,  agents,  for  the  Chain  Stores 
Leasing  Company,  as  to  the  restriction  in  the 
Wolff  lease,  and  that  these  agents  replied  by 
letter  dated  October  21,  1920,  that  the  only 
restriction  they  had  on  the  property  at  the 
comer  of  Broughton  and  Barnard  streets,  Sa- 
vannah, Ga.,  was  one  prohibiting  the  lease 
of  said  premises  for  a  shoe  store.  The  Fed- 
eral System  of  Bakeries  only  agreed  to  lease 
to  Rosen  after  receiving  the  letter.  Tliere  is 
a  telegram  in  evidence  from  M.  A.  Collins  to 
Forrest  &  George  Adair,  datfed  November  24, 
1920,  to  the  effect  that  they  only  authorized 
Still  well  to  sublet  the  premises  to  Rosen  to 
be  used  as  a  clothing  store  after  the  receipt 
of  their  letter  of  October  21st  But  the  un- 
disputed  evidence  is  that  on  September,  30. 
1920,  Wolff  called  the  attention  of  W.  H. 
StiUwell,  the  agent  of  the  Federal  System  of 
Bakeries,  who  had  in  charge  the  leasing  of 
47  Barnard  street  for  said  company,  to  the 
fact  that  the  lease  fi'om  the  Chain  Stores 
Leasing  Company  to  him  contained  a  clause 
prohibiting  the  leasing  of  No.  47  Barnard 
street  for  the  same  kind  of  business  as  Wolff 
was  engaged  in.  This  notice  to  the  agent 
was  notice  to  his  principal.  StiUwell  says 
Wolff  did  not  submit  to  him  his  written  lease 
for  examination.  It  does  not  appear  that 
StiUwell  requested  Wolff  to  show  him  his 
written  lease.  No  doubt  Wolff  would  have 
gladly,  on  request,  have  shown  his  lease  to 
StiUwell.  Anyway,  the  agent  was  put  upon 
notice  of  the  restrictive  stipulation  in  Wolff's 
lease;  and  this  was  notice  to  the  Federal 
System  of  Bakeries.  With  such  notice  and 
knowledge  the  Federal  System  of  Bakeries 
rented  to  Wolff. 

The  facts  and  circumstances  under  which 
Rosen  rented  the  premises  at  47  Barnard 
street  were  sufficient  to  authorize  the  court 
to  find  that  upon  due  inquiry,  Rosen  could 
have  ascertained  the  fact  of  the  restrictive 
agreement  contained  in  the  lease  to  Wolff. 
The  fact  that  these  premises  were  leased  to 
the  Federal  System  of  Bakeries  to  be  used 
only  as  a  bakery,  and  that  the  latter  com- 
pany could  not  sublet  without  the  written 
consent  of  the  Chain  Stores  Leasing  Com- 
pany, might  be  held  sufficient  to  put  Rosen 
on  inquiry,  he  being  bound  by  the  terms  of 
the  lease  to  this  company,  and  standing  in 
its  shoes  for  the  purpose  of  ascertaining  what 
right  his  lessor  had  to  lease  these  premises 
for  a  different  business  from  that  for  which 


I  it  was  authorized  to  use  the  same  under  its 
lease.  So  we  cannot  say  that  the  chancel- 
lor's finding  that  Rosen  rented  the  store  at 
47  Barnard  street  with  notice  of  the  restric- 
tion in  the  lease  of  Wolff  was  without  evi- 
dence-to support  it 

[9]  Furthermore  the  express  notice  given 
by  Wolff  to  the  Federal  System  of  Bakeries 
through  its  agent,  StiUweU,  would  be  bind- 
ing upon  Rosen.  The  tenant  is  a  mere  hold- 
er of  the  possession  for  the  landlord,  and  in 
equity  anything  affecting  the  landlord's  title, 
of  which  he  has  notice,  applies  also  to  the 
tenant  Clark  v.  Herring,  43  Ga.  228.  This 
is  true  where  the  tenant  does  not  acquire 
any  estate  in  the  demised  premises,  but  only 
a  usufruct  therein. 

[10]  4.  But  it  is  insisted  finally  that  the 
lease  from  the  Chain  Stores  Leasing  Com- 
pany to  the  Federal  System  of  Bakeries  an- 
tedates the  lease  from  the  former  to  Wolff, 
and  that  rights  acquired  under  the  former 
lease  are  superior  to  those  acquired  under 
the  latter  lease.  Qui  prior  est  tempore  poti- 
or est  Jure.  If  the  Federal  System  of  Bak- 
eries under  its  lease  had  acquired  the  right 
to  use  these  premises  for  any  purpose  or  to 
sublet  the  same  for  any  purpose,  then  its 
right  would  be  superior  to  that  of  Wolff. 
But  the  Federal  System  of  Bakeries  acquir- 
ed only  a  restricted  use  of  the  premises. 
This  company  could  only  use  them  for  a  bak- 
ery. Therefore  the  company  could  not  sub- 
let for  any  other  purpose  than  a  bakery. 

But  it  may  be  said  that  the  Federal  Sys- 
tem of  Bakeries  was  authorized  under  its 
lease  to  sublet  to  any  "reputable  business," 
and  that  this  gave  them  the  power  to  sublet 
the  premises  for  any  use.  We  do  not  so  con- 
strue this  provision.  The  provision  in  the 
lease  that  the  lessee  was  only  to  use  the 
premises  for  a  bakery,  and  for  no  other  pur- 
pose, and  the  provision  in  regard  to  sublet- 
ting, must  be  construed  together.  It  would 
be  a  strange  construction  of  this  provision 
to  hold  that  the  lessee  was  restricted  in  the 
use  of  the  premises  to  that  of  a  bakery  only, 
but  was  authorized  immediately  to  sublet, 
with  the  landlord's  consent,  to  another  for 
any  use  or  business.  Construing  the  two 
provisions  together,  they  mean  that  the  les- 
see could  sublet  the  premises  to  any  reputa- 
ble concern  for  the  purpose  of  conducting  a 
bakery. 

So,  in  our  opinion,  the  Federal  System  of 
Bakeries  did  not  acquire  under  its  prior 
lease  any  right  which  would  give  it  authority 
to  lease  these  premises  to  another  to  conduct 
any  business  other  than  that  of  a  bakery. 
Having  no  such  right,  it  could  not  give  to  its 
tenant  any  greater  right  than  it  possessed. 

Judgment  affirmed. 

All  the  Justices  concur* 


UaO 


(162  Oa.  668) 

WALKER   V.  SPARTA   REALTY  &   IM- 
PROVEMENT  CO.  et  al.     (No.  2679.) 


BELL  T.  MENTION  883 

(110  8.K.) 

Hora(»  &  Frank  Holden,  of  Atbenfl,  and 
Burwell  &  Signing,  of  Sparta,  for  defend- 1 
ants  in  error. 


(Supreme  Gourt  of  Georgia.    Feb.  15,  1922.) 

(Syllaliu  hy  the  Court,) 

Ejectment  ^s^tlO^lnstructlon  that  It  was  not 
necessary  to  trace  tib'e  beyond  common 
source  helil  not  error;  Instruction  that  plain- 
tiff must  recover  on  the  strength  of  his 
own  title  held  not  error. 

The  grounds  of  the  motion  for  a  new  trial 
assigning  error  on  excerpts  from  the  charge  of 
the  court  show  no  cause  for  the  grant  of  a 
new  trial.  The  verdict  is  supported  by  evi- 
deuce. 

Ibrror  from  Superior  Gourt,  Hancock  Coun- 
ty;  James  B.  Park,  Judge. 

Action  by  B.  V.  Walker  against  the  Sparta 
Realty  &  Improvement  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Suit  in  tbe  statutory  form  was  brought  by 
"Walker,  for  the  recovery  of  certain  land  with 
mesne  profits.  The  trial  resulted  in  a  ver- 
dict for  the  defendants.  A  motion  for  new 
trial,  as  amended,  filed  by  the  plaintiff,  was 
overruled,  and  upon  that  judgment  error  is 
assigned.  The  amendment  to  the  motion  for 
a  new  trial  complains  that  the  court  erred  in 
charging  the  jury: 

(1)  "It  is  not  necessary  for  the  plaintiff  or 
for  the  defendants  to  trace  their  chain  of  title 
beyond  Mr.  John  D.  Walker,  because  tbe  plain- 
tiff in  this  case  and  the  defendants  in  the 
case  admit  that  he  was  the  common  grantor; 
that  is,  that  Mr.  John  D.  Walker  at  one  time 
owned  the  tract  of  land  now  in  controversy,  in 
connection  with  other  adjoining  lands,  and  that 
he  conveyed  the  land  in  connection  with  other 
lands  to  the  Sparta  Realty  &  Improvement 
Company;  and  therefore  it  is  not  necessary  to 
trace  the  title  back  under  the  laws  of  tbe  state 
of  Georgia  beyond  Mr.  Jno.  D.  Walker." 

(?)  ''I  charge  you  that  where  a  plaintiff 
brings  an  action  in  the  superior  court  of  this 
county,  or  any  other  county  in  the  state  of 
Georgia,  to  recover  land  in  the  possession  of 
the  defendants,  the  law  requires  the  plaintiff 
to  recover  the  land,  if  he  is  entitled  to  recover 
it  at  all,  upon  the  strength  of  his  own  title,  and 
not  on  account  of  the  weakness  of  the  defend- 
ant's title." 

It  is  insisted  that  it  was  error  to  charge 
the  jury  as  quoted  in  the  hrst  excerpt,  be- 
cause "under  It  they  were  in  effect  told  that, 
before  the  plaintiff  could  recover,  the  burden 
would  be  on  him  to  show  title  into  john  D. 
Walker";  and  that  it  was  error  to  charge  as 
quoted  in  the  second  excerpt,  because,  "while 
this  states  a  familiar  principle  of  law,  under 
the  facts  it  was  not  applicable,  and  was  con- 
fusing to  the  jury." 

Hall,  Grice  &  Bloch,  of  Macon,  and  R.  L 
Merritt,  of  Sparta,  for  plaintiff  in  error. 


GILBERT,  J.    Judgment  affirmed.    All  the 
Justices  concur, 

(152  Oa.  62S) 

BELL  V.  MENTION  et  al.    (No.  2574.) 

(Supreme  Gourt  of  Georgia.     Feb.  15,  1922.) 

(SyUahw  hy  the  Court.) 


Ejeotment  ^=»  1 3 -Specific  performance  ^=>85 
—Possession  and  improvements  under  parol 
gift  held  not  to  give  perfect  title,  support- 
ing recovery  In  ejectment 

The  judge  charged  the  jury  that,  if  they 
should  find  from  the  evidence  that  a  father 
made  a  gift  of  lands  to  his  son,  and  placed  his 
son  in  possession  of  the  lands,  and  the  latter 
made  valuable  improvements  thereon,  this 
would  convey  to  the  son  a  "perfect  title,"  and 
upon  such  a  title  the  heirs  of  the  son  could 
recover  in  ejectment.  Under  tbe  issues  made 
by  the  evidence  and  the  ruling  made  in  the 
case  of  Howell  v.  Ellsberry,  79  Ga.  473,  6  S. 
B.  96,  the  charge  was  error. 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  T.  S.  Hawes,  Judge  pro  hac  vice. 

Ejectment  by  Mary  Mention  and  others 
against  C.  V.  Bell.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Reversed. 

W.  v.  Custer,  of  Bainbridge,  for  plaintiff 
In  error. 

M.  L.  Ledford,  of  Cairo,  and  John  R.  Wil- 
son, of  Bainbridge,  for  defendants  in  error. 

BECK,  P.  J.  Mrs.  Mary  Mention  and  her 
three  minor  children  by  her  deceased  hus- 
band, John  Ryals,  who  was  the  son  of  James 
Ryals,  brought  ejectment  to  recover  certain 
land  against  C.  V.  Bell.  The  plaintiffs  based 
their  suit  upon  the  claim  that  James  Ryals, 
tbe  father,  had  given  the  property  in  ques- 
tion to  his  son,  John  Ryals,  and  that  the 
latter  had  gone  into  possession  and  made 
valuable  improvements  thereon,  and.  more- 
over, that  he  had  had  possession  of  the  land 
for  the  space  of  seven  years  without  pay- 
ment of  rent,  and  that  there  was  no  evi- 
dence of  a  lien  or  claim  of  dominion  by  the 
father,  acknowledged  by  the  son,  or  disclaim- 
er of  title  by  him,  and  that  there  was  con- 
clusive presumption  of  a  gift  arising  from 
these  facts.  The  defendant  resisted  the  suit 
on  the  ground  that  he  had  title  to  the  land 
derived  from  a  deed  from  James  Ryals,  the 
father  of  John  Ryals,  and  that  he  entered 
into  possession  of  same  under  that  deed, 
without  notice  of  any  claim  of  title  on  the 
part  of  the  plaintifCs.  Upon  the  hearing  of 
the  case  there  was  some  evidence  of  a  parol 
gift  and  of  possession  for  over  seven  years. 
There  was  evidence  for  the  defendant,  tend- 
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ing  to  show  that  he  entered  into  possession 
of  the  land  under  a  deed  during  the  life- 
time of  his  grantor,  who  was  the  alleged 
donor  of  the  land  to  John  Ryals.  The  Jury, 
under  the  charge  of  the  court,  found  for  the 
plaintiffs.  The  defendant  made  a  motion  for 
a  new  trial,  which  was  overruled,  and  he 
excepted. 

The  court  charged  the  Jury,  in  part,  as  fol- 
lows : 


«*i 


*I  have  been  requested  to  charge,  and  do 
charge,  this  proposition:  I  charge  you  that,  it 
you  should  find  by  a  preponderance  of  evidence 
that  Jim  Ryals  made  a  gift  of  the  lands  involved 
in  this  controversy  to  his  son,  John  Ryals,  and 
that  Jim  Ryals  placed  his  son,  John  Ryals,  in 
possession  of  the  lands  involved  in  this  con- 
troversy under  such  gift,  and  that  John  Ryals 
went  into  possession  and  made  valuable  im- 
provements thereon,  I  charge  you  that  this 
would  convey  to  John  Ryals  a  perfect;  title,  and 
you  would  find  for  the  plaintiff  on  the  question 
of  the  land." 

This  was  excepted  to  upon  the  ground 
that  the  facts  and  circumstances  recited  in 
the  charge  would  not  create  a  perfect  title, 
even  if  the  Jury  should  find  from  the  evi- 
dence that  they  were  true  as  alleged.  This 
exception  points  out  a  material  error  in  the 
charge,  for,  even  if  James  Ryals  made  a 
parol  gift  of  the  lands  involved  in  the  con- 
troversy to  his  son,  John,  and  John  went  in- 
to possession  of  the  lands  under  such  parol 
gift  and  made  valuable  improvements  there- 
on, that  would  not  convey  to  John  Ryals  **a 
perfect  title,"  and  such  as  would  enable  him 
to  recover  in  this  action  of  ejectment.  It 
might  entitle  him,  in  a  proper  suit  with  all 
proper  parties,  to  a  decree  for  specific  per- 
formance, and  such  decree  would  vest  in  him 
a  title  upon  which  he  could  recover  in  eject- 
ment The  strong  reasons  of  this  ruling  and 
the  authorities  supporting  the  conclusion  are 
to  be  found  in  the  case  of  Howell  v.  Ells- 
berry,  79  Ga.  475,  5  S.  E.  96,  and  it  is  un- 
necessary to  set  forth  that  opinion  here,  or 
to  make  lengthy  extracts  from  it.  Of  course, 
in  ruling  upon  the  charge  as  given,  it  is  not 
intended  to  rule  or  intimate  that  the  plain- 
tiffs might  not  have  recovery,  if  they  support 
their  claim  of  title  under  the  provisions  of 
section  4151  of  the  Civil  Code  (1910),  relating 
to  presumptive  gifts. 

The  other  portion  of  the  charge  excepted 
to  was  substantially  correct  It  was  sub- 
stantially a  restatement  of  the  provisions  of 
section  4151  of  the  Code,  but  omitted  the 
reference  to  a  nonpayment  of  rent  by  the 
alleged  donee,  which  should  have  been  em- 
braced in  the  charge.  The  other  exceptions 
to  the  rulings  of  the  court  show  no  ground 
for  reversal  of  the  Judgment  denying  a  new 
trial. 

Judgment  reversed. 

All  the  Justices  concur. 


(152  Ga.  666) 

CARLTON  et  at.  v.  THIRD  NAT.  BANK  OF 
ATLANTA  et  al.  (No.  2603.) 

(Supreme  Court  of  Georgia,  Feb.  10,  1922.) 

(Syllabus  hy  the  CourtJ 

1.  Bills  and  notes  ^=»518(2)— Evideioe  held 
to  show  party  not  acconiroodatlOD  party. 

Under  the  evidence  submitted  on  the  ia- 
sues  made  by  the  pleadings  in  the  case,  the 
Jury  were  authorized  to  find  that  one  of  the 
defendants,  who  is  one  of  the  plaintiffs  in  er- 
ror, was  not  a  mere  accommodation  party  to 
the  promissory  note  sued  on  in  this  case, 
but  that  on  the  contrary  received  value  for  his 
indorsement  of  the  paper. 

2.  Charge  not  erroneous. 

One  portion  of  the  charge  to  the  Jury  is 
excepted  to  on  the  ground  that  it  is  not  au- 
thorized by  the  evidence.  In  view  of  the  evi- 
dence contained  in  the  record,  the  exception  is 
not  well  taken. 

3.  Appeal  and  error  ^=>302(5)— >Motlon  on 
ground  verdict  eointrary  to  charge  amouDts 
only  to  contention  tha{  it  Is  contrary  to  law. 

Several  grounds  of  the  motion  for  new  trial 
complain  that  the  verdict  was  contrary  to  the 
charge.  This,  as  has  been  frequently  ruled, 
amounts  to  the  contention  that  the  verdict 
was  contrary  to  law,  and  requires  no  other 
examination  or  consideration  than  that  given 
to  the  general  ground  contained  in  the  motion, 
that  the  verdict  is  contrary  to  law. 

4.  Appeal  and  error  ^=»302 (6)— Grounds  of 
motion  for  new  trial  that  verdict  was  con- 
trary to  parts  o#  evidence  held  Induded  In 
general  ground. 

The  other  grounds  of  the  motion  for  a  new 
trial,  complaining  that  the  verdict  is  contrary 
to  certain  parts  of  the  evidence,  or  that  a  con- 
trary verdict  was  demanded  by  portions  of  the 
evidence  specifically  pointed  out,  are  necessari- 
ly inclnded  in  the  general  ground  that  the  ver- 
dict was  contrary  to  evidence  and  without  evi- 
dence to  support  it;  and  as  to  that  ground  the 
court  is  of  the  opinion  that  the  evidence, 
though  conflicting,  supports  the  verdict. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty ;  W.  E.  Thomas,  Judge. 

Action  by  the  Third  National  Bank  of  At- 
lanta against  J.  A.  Carlton,  Thad  Adams, 
and  others.  Judgment  against  the  defend- 
ants named,  and  they  bring  error.    Affirmed. 

The  Third  National  Bank  of  Atlanta 
brought  suit  against  W.  A.  Cliff,  W.  B.  Saun- 
ders, Thad  Adams,  and  John  A.  Carlton,  upon 
two  promissory  notes,  alleging  that  Cliff  was 
liable  as  maker,  Saunders  and  Carlton  as 
sureties,  and  Adams  as  indorser.  The  de- 
fendants filed  their  several  pleas  and  an- 
swers. At  the  April  term  of  the  court,  on 
April  11,  1919,  the  case  came  on  for  trial, 
and  the  jury  returned  e  verdict  in  favor  of 
the  plaintiff  for  the  principal  sum  of  $2,000, 
together  with  interest  and  attorney's  fees: 
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and  on  the  same  day  the  court  rendered  judg- 
ment in  favor  of  the  plaintiff  against  the  de- 
fendants. In  the  Judgment  it  is  recited 
that— 


tt^ 


'It  is  further  ordered  that  the  rights  and 
equities  of  the  several  defendants  as  between 
themselves  shaU  be  held  and  preserved  in 
court  for  future  determination." 

Certain  of  the  defendants  had  filed  pleas 
showing  that  they  were  mere  sureties;  oth- 
ers set  up  that  they  were  Indorsers.  Carlton 
alleged  that  he  had  indorsed  the  note  after 
it  had  been  negotiated  by  Adams,  and  the 
money  for  which  it  was  discounted  was  turn- 
ed over  to  Adams;  and  that  he  was  not  lia- 
ble upon  the  note  in  any  capacity.  Before 
judgment  was  rendered  and  on  the  same  day 
upon  which  the  verdict  was  returned,  Oliff 
and  Saunders,  by  leave  of  the  court,  amended 
their  answers  theretofore  filed,  and  alleged 
in  substance  that — 

Before  and  at  the  date  of  the  notes  sued  on 
'*the  defendants  W.  A.  Oliff  and  Thad  Adams 
were  stockholders  in  a  mercantile  corporation 
located  in  the  city  of  Doerun,  in  Colquitt  coun- 
ty, Ga.,  known  as  the  Adams-Oliff  Company, 
and  that  at  the  date  of  the  notes  sued  on  and 
for  some  time  previous  thereto  the  said  cor- 
poration was  in  financial  straits,  and  that  the 
said  Thad  Adams,  who  was  the  financial  agent 
of  said  corporation,  made  a  proposition  to  the 
said  W.  A.  Oliflf  that  if  he,  the  said  Oli£F,  would 
make  him  a  note  for  the  sum  of  $2,000 'and 
secure  the  indorsement  of  W.  E.  Saunders,  the 
said  Adams  would  discount  the  same  at  some 
Atlanta  bank,  and  would  use  the  proceeds  of 
the  same  in  connection  with  $2,000  which  he, 
the  said  Adams  himself,  would  raise,  in  reliev- 
ing the  necessities  of  the  said  Adams-Oliff 
Company.  With  this  understanding,  the  de- 
fendant Oliff  approached  the  said  Saunders, 
who  is  the  uncle  of  the  said  Oliff,  and  request- 
ed and  secured  his  indorsement  on  said  note, 
telling  the  said  Saunders  fully,  at  the  time,  the 
purpose  for  which  the  note  was  to  be  used.** 

The  said  defendants  further  pleaded  that 
Saunders  was  merely  an  accommodation  in- 
dorser,  and  received  no  consideration  for  bis 
indorsement ;  that  Adams,  at  the  date  of  the 
note,  was  engaged  in  a  partnership  business 
with  the  defendant  Carlton  in  the  city  of  At- 
lanta under  the  firm  name  and  style  of  Carl- 
ton Supply  Company,  unincorporated,  and 
that  this  company  was  also  in  financial 
straits;  that  Adams,  having  procured  the 
funds  by  the  discount  of  the  note  referred  to, 
used  the  proceeds  for  the  benefit  of  the  Carl- 
ton Company,  Instead  of  for  the  Adams-Ollff 
Company,  as  he  had  agreed  to  do;  and  In 
the  answer  further  charged  that  the  defend- 
ant Carlton  was  a  party  to  the  fraudulent 
diversion  of  the  proceeds  of  the  note,  and 
knew  the  purpose  for  which  the  note  was  ex- 
ecuted by  Oliff.  The  defendants  charged  that 
the  business  of  the  Carlton  Supply  Company 
had  been  dissolved  and  had  no  assets;  that 
the  conversion  of  the  funds,  the  proceeds 


of  the  discounted  note,  and  the  application 
of  the  same  to  the  use  and  benefit  of  the 
Carlton  Supply  Company  constituted  actual 
fraud  upon  Uiese  two  defendanta  They  ad- 
mitted the  right  of  the  Third  National  Bank 
of  Atlanta  to  recover  against  all  of  the  de- 
fendants, but  prayed  that  in  order  to  protect 
the  rights  and  equities  of  the  parties,  includ- 
ing these  two  defendants,  the  judgment  and 
decree  be  so  molded  that  in  the  event  the  de- 
fendants are  called  upon  to  pay  any  part  of 
the  same  they  be  subrogated  to  the  rights 
of  the  plaintiff,  and  that  they  have  judgment 
against  the  other  codefendants,  Adams  and 
Carlton.  There  was  also  a  prayer  for  gen- 
eral relief. 

The  jury  upon  the  trial  of  the  issues  made 
by  this  amended  plea  returned  a  verdict  in 
favor  of  W.  E.  Saunders,  finding  that  his 
liability  upon  the  note  sued  upon  was  that 
of  a  second  indorser  only,  and  that  the  lia- 
bility of  Oliff  was  that  ot  maker,  and  that 
the  liability  of  Adams  and  of  Carlton  was 
that  of  first  indorser ;  finding,  further,  that 
Saunders  recover  in  full  against  Oliff,  Adams, 
and  Carlton,  without  liability  for  an  ac- 
counting or  contribution  to  them.  This  ver- 
dict was  made  the  judgment  ,and  decree  of 
the  court.  Adams  and  Carlton  made  a  motion 
for  a  new  trial,  which  \\as  overruled,  and 
the  judgment  overruling  it  is  brought  here 
for  review. 

Shipp  &  Kline  and  W.  F.  Way,  all  of  Moul- 
trie, for  plaihtifCs  in  error. 

W.  A.  Covington,  Dowling  &  Askew,  and 
Hill  &  Gibson,  all  of  Moultrie,  for  defendants 
in  error. 

ATKINSON,  J.  (after  stating  the  facts  as 
above).  [1]  1.  One  ground  of  the  motion  for 
new  trial  is  based  upon  the  contention  that — 

"The  cause  of  action  that  W.  E.  Saunders  had 
against  the  defendants,  if  he  had  any,  grew  out 
of  acts  that  took  place  subsequent  to  and  long 
after  the  said  notes  had  been  executed  and 
indorsed  and  discounted,  and  what  right,  if  any, 
the  said  Saunders  had  against  these  defendants 
could  not  be  maintained  in  the  present  action 
to  declare  the  liability  of  indorsers;  for  such 
rights,  if  any  existed,  would  have  to  be  ad- 
judicated in  suit  brought  against  Thad  Adams 
and  John  A.  Carlton  in  tort." 

This  ground  is  without  merit.  The  defend- 
ants did  not  demur  to  the  equitable  plea  of 
Saunders,  which  4iatinctly  sets  forth  the 
equitable  grounds  upon  which  he  relied  to 
recover.  Besides  this,  there  is  evidence  to 
show  that  Carlton  was  not  a  mere  accommo- 
dation party.  It  is  true  that  the  money  had 
been  paid  over  by  the  National  Bank  to 
Adams  before  Carlton  indorsed  the  note; 
but  there  is  sufiicient  evidence  to  authorize 
the  jury  to  fiind  that  at  the  time  the  note 
was  discounted  Adams,  who  was  Carlton's 
partner,  stated  to  the  bank  that  he  would 
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ask  Carlton  also  to  indorse  It,  and  upon  this 
statement  made  tq  .the  bank,  that  he  would 
ask  Carlton  to  indorse  the  notes,  Erwtn,  act- 
ing for  the  bank,  agreed  to  discount  the 
notes,  or,  as  Adams  states  in  his  own  lan- 
guage: 

"In  other  words,  Mr.  Carlton  was  satisfac- 
tory to  him  [Erwin,  for  the  bank].  On  that 
date  I  had  mj  bank  book  fixed  up,  and  the 
deposit  from  the  discount  of  the  notes  placed 
to  my  credit." 

There  was  evidence  from  which  the  jury 
were  authorized  to  find  that  the  proceeds  of 
the  note  discounted  were  not  used  for  the 
Adams-Olilf  Company,  as  Adams  and  Olilf 
understood  it  should  be,  but  it  was  used  for 
the  Carlton  Supply  Company,  a  partnership 
composed  of  Carlton  and  Adams.  Oliff  testi- 
fied positively  that  Adams  admitted  this  to 
him;  and  the  jury  were  authorized  to  be- 
lieve Oliff  as  against  Adams,  and  they  were 
not  compelled  to  disbelieve  Olilf  merely  be- 
cause he  had  made  an  untrue  statement  to  a 
certain  mercantile  agency.  Whether  his 
evidence  satisfactorily  explains  this  state- 
ment was  a  question  for  the  jury.-  Besides, 
this  testimony  was  not  without  corroborating 
circumstances.  The  fact  that  Carlton  indors- 
ed the  paper  was  one  circumstance  strength- 
ening the  theory  that  the  proceeds  of  the  note 
were  used  for  the  Carlton  Supply  Company. 
Carlton  explains  why  this  was  done;  but 
the  jury,  under  all  the  evidence,  were  not 
compelled  to  accept  Carlton's  statement 
The  jury  were  authorized  to  find  that  Carl- 
ton was  not  a  mere  accommodation  party. 

[2-4]  2-4.  Headnotes  2,  3,  and  4,  read  in 
connection  with  the  statement  of  facts»  sufl3- 
ciently  deal  with  the  other  questions  raised 
by  the  motion  for  new  triaL 

Judgment  affirmed. 

AU  the  Justices  concur. 


(152  Ga.  673) 

JACKSON   V.   SPENCER   &   LIPSCOMB. 

(No.  2671.) 

(Supreme  Court  of  Georgia.     Feb.  16,  1922.) 

(Syllahua  ly  the  Court.) 

Appeal  and  error  ^=>6i3(2)*Not  unqualifled- 
ly  approved  when  certificate  directs  evidence 
on  one  point  to  be  set  forth  and,  though  at- 

-    tached,  tt  is  not  approved  by  the  court. 

The  certificate  of  the  presiding  judge  to 
the  bill  of  exceptions  in  this  case  is  as  follows: 
"I  do  hereby  certify  that  the  foregoing  bill  of 
exceptions  is  true  and  correct,  and  contains  all 
of  the  evidence  and  specifies  all  of  the  record 
necessary  and  material  to  a  clear  understand- 
ing of  the  errors  alleged  to  have  been  commit- 
ted, 'except  the  proof  of  claim  in  the  bank- 
ruptcy court  of  Spencer  &  Lipscomb,  which  the 
cleric  is  directed  to  set  forth  in  full,' "  etc.  A 
part  of  the  evidence  used  on  the  hearing  of  the 


injunction,  etc.,  was  contained  in  the  bill  9t  ex- 
ceptions, except  *'the  proof  of  claim  in  the 
bankruptcy  court,"  which  was  directed  by  the 
court  to  be  "set  forth  in  full"  by  the  derk. 
This  was  not  contained  in  the  bill  of  excep- 
tions, nor  was  the  evidence  which  was  directed 
by  the  court  to  be  ''set  forth  in  full,"  and  which 
was  attached  to  the  record  in  the  case,  approv- 
ed by  the  court.  This  evidence  was  material 
to  a  clear  understanding  of  the  errors  alleged 
to  have  been  committed.  Such  a  certificate  to 
a  bill  of  exceptions  does  not  amount  to  an  on- 
qualified  approval  of  the  bill  of  exceptions, 
and  therefore  it  must  be  and  is  dismissed. 
Compare  Hayes  v.  Chapman,  147  Ga.  625(1 )» 
90  S.  B.  216. 

Error  from  Superior  Court,  Jackson  Coun- 
ty;   Blanton  Fortson,  Judge. 

Action  between  W.  B.  Jackson  and  Spen- 
cer &  Lipscomb.  Judgment  for  the  latter, 
and  the  former  brings  error.  Writ  of  error 
dismissed. 

G.  W.  Westmoreland  and  L.  L.  Ray,  both 
of  Jefferson,  for  plaintiff  in  error. 

J.  S.  Ayers,  of  Jefferson,  for  defendant  in 
error. 

HILL,  J.  Writ  of  error  dismissed.  AU 
tbe  Justices  concur. 


(152  Ga.  675) 

GARRETT  v.  CITY  OF  ATLANTA. 
(No.  2692.) 

(Supreme  (3ourt  of  Georgia.     Feb.  16»  1922.) 

(Syllabus  hy  the  Court.) 

Municipal  oorporatlons  ^==>640,  642(1)— Viola- 
tion of  ordi  nance,  wit  III  n  city  limits  must  be 
proved;   certiorari  should  be  sustained  when 
failure  of  proof  of  venue  raised  In  reviewing 
oourt  though  not  raised  below. 
Where   one  is   on   trial   in  the   recorder's 
court  of  a  municipality  for  violation  of  an  ordi- 
nance of  the  city,  it  is  essential  that  the  ven- 
ue should  be  proved  by  direct  or  sufficient  cir- 
cumstantial evidence  that  the  crime  was  com- 
mitted  within   the  limits  of  the   municipality. 
And  where  it  is  not  so  proved,  and  the  writ  of 
certiorari  is  sued  out,  and  the  petition  therefor 
contains   the   distinct   allegation,    as   provided 
in   tbe  act  approved   August  21,   1911    (Acts 
1911,  p.   149),   relating  to  practice  in  courts 
of  review,  that  there  was  a  failure  to  prove  the 
venue,  and  there  is  a  proper  assignment  of  er- 
ror thereon,  it  is  error  for  the  Judge  of  the  su- 
perior court  to  overrule  the  certiorari,  though 
it  does  not  appear  that  the  distinct  question 
as  to  the  venue  was  raised  in  the  recorder's 
court. 

Certified  question  from  Court  of  Appeals. 

S.  A.  Garrett  was  convicted  of  violating 
an  ordinance  of  tbe  City  of  Atlanta,  and 
certiorari  was  overruled  by  the  judge  of  the 
Superior  Ck)urt,  and  he  brought  error  to  the 
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Court  of  Appeals,  which  certified  a  question 
to  the  Supreme  Court    Question  answered. 

Ja&  (X  Davis,  of  Atlanta,  for  plaintiff  in 
error. 

J.  L.  Mayson  and  Jesse  M.  Wood,  both  of 
Atlanta,  for  defendant  in  error. 
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BECK,  P.  J.  As  shown  by  the  question 
certi6ed  to  this,  court  by  the  Court  of  Appeals, 
the  accused  was  tried  and  convicted  in  the 
recorder's  court  of  the  city  of  Atlanta,  for 
violation  of  a  certain  ordinance  of  the  city. 
Upon  the  trial  the  undisputed  evidence 
showed  that  the  alleged  offense  was  com- 
mitted ''on  West  .Peachtree  street  at  the  in- 
tersection of  Simpson  street."  This  was  the 
only  evidence  as  to  where  the  alleged  offense 
was  committed.  The  accused  made  no  point, 
until  after  he  had  been  adjudged  guilty  by 
the  recorder,  that  the  venue  had  not  been 
prove r"  •  .mil  he  raised  the  question  for  the 
first  time  in  his  petition  for  certiorari.  The 
certiorari  was  sanctioned,  but  oa  the  hearing 
thereof  it  was  overruled  by  the  judge  of  the 
superior  court. 

Notwithstanding  it  may  be  obvious  from 
the  record  in  this  case,  and  as  a  matter  of 
general  knowledge  of  the  city  of  Atlanta, 
that  the  recorder,  the  accused,  and  his  coun- 
sel, and  the  Judge  of  the  superior  court  who 
overruled  the  certiorari,  all  knew  that  the 
intersection  of  West  Peachtree  and  Simpson 
streets  was  inside  the  corporate  limits  of  the 
city,  nevertheless  it  was  essential  that  that 
fact  should  have  been  proved  by  evidence 
submitted,  in  order  to  establish  the  guilt  of 
the  accused.  It  was  not  necessary  for  the 
accused  to  distinctly  raise  that  question  in 
the  trial  court;  it  was  suflfclently  raised  by 
his  plea  that  he  was  not  guilty.  That  the 
location  of  the  alleged  offense  was  In  the 
city  was  of  the  essence  of  the  charge  against 
him,  and  a  material  part  of  the  charge 
against  him,  and  it  was  as  necessary  to  prove 
that  by  evidence  then  submitted  as  to  prove 
any  other  ingredient  of  the  offense.  This 
conclusion  follows  from  numerous  decisi(ms 
made  both  by  this  court  and  the  Court  of 
Appeals.  Taylor  v.  Americus,  39  Ga.  59; 
Kolman  v.  State,  124  Ga.  63,  52  S.  E.  82; 
Martin  v.  Gainesville,  126  Ga.  577,  65  S.  B. 
499;  Simpson  v.  Macon,  8  Ga.  App.  535,  69 
S.  E.  1084.  Numerous  other  cases  might  be 
cited  to  this  same  effect.  In  the  case  of  Mar- 
tin V.  Gainesville,  supra.  It  was  said: 

"Before  the  defendant  can  be  convicted  of 
a  violation  of  an  ordinance  of  the  city  of 
Gainesville,  it  should  be  made  to  appear  by 
competent  and  sufficient  evidence  that  the  act 
alleged  to  have  been  done  in  violation  of  such 
ordinance  was  within  the  limits  of  said  city  as 
prescribed  in  its  charter.' 


"On  the  trial  of  one  by  the  recorder  of  the 
city  of  Macon,  charjered  with  a  violation  of  an 
ordinance  of  the  city,  evidence  that  the  of- 
fense was  committed  at  *Mr.  Chapman's  store 
on  Hazel  and  Jackson  streets,'  without  any 
further  proof  that  the  designated  store  was  in 
the  city  of  Macon,  or  that  the  streets  mentioned 
were  streets  of  the  city  of  Macon,  is  insufficient 
to  prove  the  venue.  Ware  v.  State,  3  Ga.  App. 
478,  60  S.  £.  109;  Smith  v.  State,  2  Ga.  App. 
413,  58  S.  B.  549." 

And  in  the  case  of  Wade  v.  State,  11  Ga. 
App.  411,  75  S.  E.  494,  it  was  said: 

"It  is  also  insisted  that  the  venue  was  not  an 
issue  in  the  case;  that  no  question  as  to  venue 
was  made  on  the  trial.  Whether  it  was  an  issue 
on  the  trial  or  not,  if  the  question  is  specifical- 
ly raised  by  the  motion  for  a  new  trial,  as  pro- 
vided by  the  act  of  1911  (AcU  1911,  p.  150), 
the  brief  of  evidence  in  this  court  must  dis- 
close the  fact  that  the  venue  was  affirmatively 
and  clearly  proved.  Here  the  question  is  prop- 
erly made  in  the  record.' 


f> 


These  rulings  are  not  affected  by  the  net 
approved  August  21,  1911,  above  referred  to, 
being  an  act  to  regulate  practice  in  courts 
of  review.  The  first  section  of  that  act  de- 
clares that — 
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'After  the  passage  of  this  act  no  judge  of  the 
superior  courts  shall  grant  the  writ  of  certiorari 
or  sustain  such  writ  in  a  criminal  or  quasi  crim- 
inal case  on  the  ground  that  the  venue  was  not 
proved  in  the  trial  court,  or  that  the  time  of 
the  commission  of  the  offense  was  not  proved, 
unless  there  is  a  distinct  allegation  in  the  peti- 
tion for  the  writ  of  failure  to  prove  the  venue 
or  time,  and  an  assignment  of  error  as  to  such 
matters." 

The  only  change  that  this  act  makes  is  to 
raider  It  essential  though  it  was  not  so  be- 
fore, that  there  should  be  a  distinct  allega- 
tion in  the  petition  for  the  writ  of  certiorari 
that  there  had  been  a  failure  upon  the  part 
of  the  prosecution  to  prove  the  venue  or  the 
time  of  the  commission  of  the  offense.  That 
act  does  not  malce  it  necessary  to  raise  that 
question  expressly  and  distinctly  in  the  trial 
court  in  order  to  make  the  failure  a  good 
ground  of  certiorari.  Nothing  here  said  is 
in  conflict  with  the  decisions  made  in  cased 
of  Fox  V.  State,  150  Ga.  673,  104  S.  E.  631, 
Masters  v.  Southern  EJxpress  Co.,  23  Ga.  App. 
642,  99  S.  B.  144,  and  other  cases  of  like 
character,  wherein  it  has  been  held  that  the 
writ  of  certiorari  lies  for  the  correction  of 
errors  committed  by  the  trial  court,  but  that 
the  writ  may  not  for  the  first  time  raise  a 
point  which  should  have  been  raised  before 
the  trial  court  and  on  which  that  court 
should  have  been  given  an  opportunity  to 
rule  at  the  time  of  the  trial. 

This  decision  is  made  in  answer  to  a  ques- 
tion propounded  by  the  Court  of  Appeals, 
In  the  case  of  Simpson  ?.  Macon,  supra,  it  I  and  is  an  answer  to  the  same, 
was  held:  '     All  the  Justices  concur. 
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BACON  et  al.  v.  HOWARD  et  al. 
(No.  2421.) 

(Supreme  €k)urt  of  Georgia.     Feb.  16,  1922.) 

(Syllabus  by  the  Court.) 


I.  Evidenoe  <&=:>l58(27)~Triai  «=»I03— Testi- 
mony that  witness  bought  interest  In  land 
and  had  title  inadmissible;   objection  that  ti- 
tle was  best  evidence  of  plaintiff's  acquisition 
of  title  held  to  mean  deed. 
Gracy  Howard  died  intestate,  leaving  cer- 
tain heirs  at  law.     In  1918  one  of  the  heirs, 
alleging  that  he  had  parcbased  the  interest  of 
another   heir,    and   acting   in   his    own   behalf 
and  as  next  friend  for  the  minor  children  of 
another  heir,  since  deceased,  instituted  a  pro- 
ceeding against  the  remaining  heirs  and  heirs 
Ox  deceased  heirs  for  partition  of  a  tract  of 
land  irregular  in  shape,  containing  118  acres, 
more  or  less,  alleged  to  have  been  left  by  the 
intestate.    The  petition  also  alleged  that  Berry 
Bacon,    the   husband   of   one   of  the   deceased 
heirs,  and  his  children,  have  been  enjoying  the 
us^  of  the  land  since  the  death  of  Gracy  How- 
ard, which  occurred  in  1908,  and  sought  to  re- 
cover from  them  the  value  of  the  land  for  rent 
for  the  last  four  years,  alleged  to  be  $500. 
Partitioners  were  duly  appointed,  who  made  a 
return,    dated   October    10,    1918,    which    was 
amended  on  August  23,  1919.     The  return  as 
amended    stated:     "After    being    duly    sworn 
according  to  law,  and  after  having  made  carefdl 
(Inspection    of    said    qremises    and   lands,    we 
found  that   it  was  impossible  to   divide   said 
lands  fairly  and  equitably  among  all  the  heirs 
of   said   Gracy  Howard;    and  we   recommend 
that  said  land  be  sold  and  the  proceeds  divided 
among  the  heirs  of  said  Gracy  Howard,  accord- 
ing to  law."    A  respondent,  Arthur  Bacon,  son 
of  one  of  the  heirs,  since  deceased,  and  of  Ber- 
ry Bacon,  filed  a  separate  ans,wer,  denying  co- 
tenancy and  setting  up  title  to  the  entire  tract 
under   an   alleged   purchase   by   Berry   Bacon 
from  Ophelia  Gros  in  1906,  and  purchase  dur- 
ing the  same  year  by  Arthur  Bacon  from  Berry 
Bacon,  and  setting  up  prescription  under  color 
of  such  title.     The  answer  also  alleged   that 
prior  to  such  conveyances  Gracy  Howard  own- 
ed the  land,  and  sold  it  to  Berry  Bacon,  who  re- 
sided on  it  at  the  death  of  Gracy  Howard.    The 
other  respondents  did  not  answer,  though  they 
joined  in  a  motion  to  dismiss,   on  which   no 
ruling  was  made  and  do  exception  taken.    The 
following  verdict  was  returned:    "We,  the  ju- 
rors, find  a  verdict  in  favor  of  the  plaintiff;  also 
allow    the    plaintiff    one    hundred    twenty-five 
($125.00)   dollars  rents."     A  motion  for  new 
trial,  made  by  Arthur  Bacon  and  Berry  Bacon, 
was  overruled,  and  they  excepted.     The  only 
assignment  of  error  in  the  bill  of  exceptions 
is  to  the  judgment  overruling  the  motion  for 
new  trial.     Held: 

A  part  of  the  land  which  the  plaintiff  in  the 
court  below  sought  to  recover  was  a  share  of  a 
deceased  brother  in  the  estate  of  their  mother; 
and  upon  the  trial  of  the  case,  in  support  of  his 
claim  that  he  was  the  owner  of  that  part  of  the 
estate  of  the  decedent,  the  plaintiff  testified: 
"I  claim  two  shares  of  my  mother's  and  fath- 
er's estate.  I  acquired  one  share  by  inherit- 
ance.     I    bought    the   other    share    from    my 


brother  Ivy,  who  is  now  dead."  When  ques- 
tioned, "Have  you  got  title  to  it?  "  the  witness 
answered,  **Tes."  This  testimony  was  object- 
ed to  upon  the  ground  that  "the  title  is  the  best 
evidence."  Construing  the  word  "title"  as 
meaning  deed  (and  it  could  have  had  no  other 
meaning  in  this  connection,  the  context  dearly 
showing  it  was  used  in  this  sense),  the  court 
erred  in  not  excluding  the  testimony. 

2.  Appeal  and  error  ^=>302  (3)— Exception  In 
motion  for  new  trial  to  admission  of  reeord^ 
not  set  out  sufficiently  to  show  materiality, 
held  insufficient. 

Exceptions  to  the  ruling  admitting  certain 
records  in  evidence,  as  complained  of  in  the 
fourth  ground  of  the  motion  for  new  trial, 
raise  no  question  for  decision  by  this  court, 
because  of  a  failure  to  set  out  the  record  in 
substance  or  a  sufficiency  of  it  to  show  its 
materiality  to  the  question  being  tried. 

3.  Appeal  and  error  ^=»l056(4)»ln  partition 
exclusion  of  deed  of  third  person  to  defend- 
ant held  harmless,  in  view  of  verdict. 

If  there  was  error  in  rejecting  the  deed 
from  a  third  party  to  the  defendant,  aa  com- 
plained of  in  the  fifth  ground  of  the  motion 
for  new  trial,  such  error  was  harmless,  be- 
cause the  deed  would  not  have  been  effective 
to  convey  title  to  the  defendant  unless  such 
third  party  was  himself  the  owner  of  the  prop- 
erty; and  if  such  third  party  was  the  owner 
of  the  property,  then  that  fact  would  be  as 
efficacious  to  defeat  the  plaintiff  as  would  have 
been  the  rejected  evidence ;  and  the  jury  neces- 
sarily, by  finding  in  favor  of  the  plaintiff,  found 
against  the  theory  that  tho  third  party  re- 
ferred to  was  vested  with  title. 

4.  New  trial  ^s>4 1  (2)— Admission  of  evidence 
favorable  to  movant  not  sufficient  cause. 

The  admission  of  the  evidence  complained 
of  in  the  sixth  ground  of  the  motion  for  new 
trial,  being  in  favor  of  the  defendant,  affords 
him  no  cause  for  a  motion  for  new  trial. 

5.  Appeal  and  error  ^=»302 (4)— Grounds  ol 
motion  for  new  trial,  complaininn  of  charge 
as  a  whole,  held  Insufficient. 

The  seventh  and  eighth  grounds  of  the 
motion  for  new  trial  complain  of  lengthy  ex- 
tracts from  the  charge  as  a  whole,  which  con- 
tains several  propositions  of  law,  some  of 
which  were  sound  and  applicable  to  the  is- 
sues. The  exception  is  not  a  sufficient  assign- 
ment of  error,  though  a  part  of  such  charge 
might  have  been  open  to  proper  exertions 
directed  to  such  unsound  parts. 

6.  Charge  held  erroneous. 

The  charge  complained  of  in  the  ninth 
ground,  which  it  is  unnecessary  to  set  out,  is 
not  a  correct  statement  of  the  law  applicable 
to  the  issues  in  the  case,  and  must  have  tended 
to  confuse  the  issues  in  the  mmas  of  the  jury. 

7.  Sufficiency  of  evidence  not  ruled  on. 

As  a  reversal  will  result  from  errors  dealt 
with  in  the  preceding  notes,  it  is  unnecessary 
to  make  any  ruling  as  to  the  sufficiency  of  the 
evidenoe  to  support  the  verdict. 
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Error  from  Superior  Court,  ESvans  Coun- 
ty;  W.  W.  Sbeppard,  Judge. 

Suit  by  Henry  Howard  and  others  against 
Berry  Bacon  and  others.  Judgment  tor 
plaintiffs,  and  defendants  bring  error.  Re- 
versed. 

W.  T.  Burkhalter,  of  Reidsville,  for  plain- 
tiffs in  error. 

H.  B.  Strange,  of  Statesboro,  and  W.  6. 
Wamell,  of  Savannah,  and  Wade  H.  Brew- 
ton,  of  Claxton.  for  defendants  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(152  Oa.  635) 

JOHNSON  et  al.  v.  WASHINGTON. 
(No.   2475.) 

(Supreme  Court  of  Georgia.     Feb.  16,  1922.) 

(SyUdbus  by  the  Court,) 

1.  Execution  <S=>34a— In  suit  by  Joint  debtor, 
paying  execution,  to  establish  lien  on  other 
debtor's  land,  wMch  had  been  transferred, 
petition  held  sufficient. 

The  petition  in  this  case  set  forth  a  cause 
of  action,  and  the  court  did  not  err  in  overrul- 
ing the  general  demurrer  thereto,  nor  in  over- 
ruling demurrers  to  certain  specified  para- 
graphs of  the  petition. 

(Additional  SyUahus  by  Editorial  Staff,) 

2.  Execution  ^=»348— Surety's  failure  to  have 
suretyship  established  held  not  to  defeat 
rights  under  exeoutlon  paid  by  and  trans- 
ferred to  him. 

The  failure  of  a  surety  to  have  the  fact 
that  he  was  a  surety  properly  established  in 
the  suit  on  the  suretyship  obligation  did  not 
defeat  his  right  to  pay  the  execution  and  en- 
force it  for  his  benefit,  in  view  of  CSv.  Code 
1910,  I  5971,  giving  this  right  to  codebtors  pay- 
ing more  than  their  jast  proportion  of  the  debt. 

3.  Execution  ^=>34d— Entry  on  fl.  fa.,  trans* 
ferrlng  it  to  debtor  and  acknowledging  pay- 
ment, held  sufficient  to  enable  him  to  con- 
trol it. 

An  entry  on  a  fi.  fa.,  on  payment  by  one 
joint  debtor,  transferring  the  fi.  fa.  to  him 
and  acknowledging  payment,  sufficiently  com- 
plied with  Civ.  Code  1910,  §  5971.  in  reference 
to  having  payments  entered  on  the  fi.  fa.,  and 
entitled  him  to  control  the  fi.  fa.  for  his  bene- 
fit. 

4.  Execution  ^==3348— Joint  debtor,  paying  debt 
and  entitled  to  enforce  execution,  entitled  to 
sue  In  equity,  where  oodebtor  fraudulently 
conveyed  land. 

Under  Civ.  Code  1910,  {  5971,  where  one  of 
two  joint  debtors  paid  the  amount  of  the  execu- 
tion and  acquired  the  right  to  control  it  against 
his  codebtor,  who  was  also  his  tenant  in  com- 
mon of  land,  and  the  codebtor  fraudulently  con- 
veyed the  land  to  the  execution  creditor  with- 
out consideration,  the  debtor  making  the  pay- 


ment was  entitled  to  sue  in  equity  to  enforce 
his  lien  on  the  land  to  the  extent  of  the  pay- 
ment made  by  him. 

Error  from  Superior  CJourt,  Decatur  Coun- 
ty; R.  O.  Bell,  Judge. 

Suit  by  John  Washington  against  David 
Johnson  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.     Affirmed. 

This  was  an  equitable  petition,  filed  by 
John  Washington  against  David  Johnson, 
individually,  and  I.  A.  Allen,  as  administra- 
tor of  the  estate  of  J.  W.  Napier.  It  was 
alleged  that  John  Washington  executed  a 
nole  on  October  16,  1909,  as  surety  only, 
with  David  Johnson,  to  R.  H.  Edwards, 
which  note  became  due  on  October  1,  1910; 
that  on  April  14,  1917,  J.  W.  Napier  acquired 
title  to  said  mortgage  note  by  transfer  from 
Miss  Julia  F.  Curry;  that  on  May  1,  1917, 
Napier  filed  suit  on  the  note  and  mortgage 
to  the  June  term  of  the  city  court  of  Bain- 
bridge,  and  at  said  term  judgment  was  tak- 
en by  diefauU  againf)fc  Jdbn  Washington^ 
and  David  Johnson  for  principal,  interest, 
and  attorney's  fees;  that  execution  issued 
for  said  several  sums,  which  execution  was 
paid  by  the  petitioner  on  July  10,  1917,  to 
J.  H.  Ck>ok,  deputy  sheriff  of  the  county, 
and  the  execution  was  transferred  to  peti- 
tioner by  Cook  in  the  name  of  S.  W.  Martin, 
sheriff  of  the  county;  that  under  the  strict 
rule  of  the  common  law  and  the  Code  of 
Georgia,  having  failed  to  show  upon  the 
trial  that  he  was  surety  in  truth  and  in 
fact  he  is  now  unable  to  enforce  his  right 
of  subrogation  as  against  Allen  without 
coming  into  a  court  of  equity ;  that  In  1917, 
after  the  rendition  of  the  Judgment,  David 
Johnson  transferred  to  J.  W.  Napier  his 
one-half  undivided  interest  in  the  land  cov- 
ered in  the  mortgage  executed  to  secure  the 
note  that  was  awed  to  Judgment ;  that  there 
was  DO  consideration  given  to  David  John- 
son, and  that  the  transaction  was  secretly 
and  covertly  done  in  an  effort  to  deprive 
petitioner  of  his  rights  as  a  surety  on  said 
mortgage  note  as  against  the  individual  in- 
terest of  the  said  David  Johnson.  By  an 
amendment  a  copy  of  the  deed  from  David 
Johnson  to  Napier  was  made  a  part  of  the 
petition,  which  ^owed  that  the  deed  was 
executed  before  the  Judgment  was  rendered. 
Petitioner  alleges  that  by  virtue  of  the  fact 
that  he  was  surety,  and  that  the  note 
and  mortgage  waal  not  transferred  until 
after  due,  his  rights  are  superior  to  those 
of  J.  W.  Napier  In  law  and  In  equity,  on 
account  of  an  alleged  fraudulent  transfer 
from  David  Johnson  to  Napier.  Petitioner 
next  alleges  that  he  procured  a  transfer  of 
the  execution  to  himself,  in  order  to  protect 
his  individual  interest  in  said  land  from 
levy  and  sale,  and  that  he  Is  entitled  to 
subrogation  of  all  the  rights  of  Napier  in 
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the  mortgage  to  the  undivided  interest  of 
the  said  David  Johnson ;  that  he  Is  without 
remedy  at  law  to  enforce  his  rights  as 
against  the  one-half  interest  formerly  own- 
ed and  held  by  David  Johnson  and  fraudu- 
lently and  covertly  transferred  to  Napier. 
Petitioner  prays  that  he  have  a  lien  de- 
creed in  his  favor  against  the  land  and  for 
general  relief.  Demurrers  to  the  petition, 
both  general  and  special,  were  filed  by  the 
defendants,  and  upon  the  hearing  were  over- 
rnled  by  the  court. 

T.  S.  Hawes,  of  Bain  bridge,  for  plaintififs 
in  error. 

W.  V.  Custer,  of  Bainbrldge,  for  defendant 
in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1-3]  We  are  of  the  opinion  that 
the  court  did  not  err  in  overruling  the  gen- 
eral demurrer  in  this  case,  although  there 
was  no  allegation  that  the  defendant  David 
Johnson,  who  was  the  codefendant  with  the 
petitioner  in  the  execution,  was  insolvent. 
The  right  of  the  petitioner  to  enforce  this 
execution  does  not  arise  from  the  fact  that 
he  was  a  surety,  and  therefore  that  he  did 
not  have  that  fact  properly  established  and 
shown  does  not  defeat  him;  for  his  right 
to  enforce  It  arises  under  section  5071  of 
the  Civil  Code  (1910),  which  provides  that: 

"When  judgments  have  been  obtained  against 
several  persons,  and  one  or  more  of  them  paid 
more  than  his  just  proportion  of  the  same,  he 
or  they  may,  by  having  such  payment  entered 
on  the  fi.  fa.  issued  to  enforce  said  judgment, 
have  full  power  to  control  and  use  said  fi.  fa. 
as  securities  in  fi.  fa.  control  the  same  against 
principals  or  cosureties,  and  shall  not  be  com- 
pelled, as  heretofore,  to  sue  the  codebtors  for 
the  excess  of  payment  on  such  judgment.*' 

The  allegations  of  the  petition  bring  the 
plaintiff  within  the  beneficial  provisions  of 
the  section  just  quoted,  except  that,  after 
deducting  certain  payments  which  had  al- 
ready been  paid,  the  plaintiff,  the  Joint  de- 
fendant in  fi.  fa.,  paid  off  the  fi.  fa.  against 
his  joint  debtor  and  himself.  The  amount 
that  he  paid  was  entered  on  the  fi.  fa.  issued 
to  enforce  the  judgment  The  entry  made 
by  the  sheriff  was: 

"Georgia.  Decatur  County.  For  value  receiv- 
ed, principal,  ioterest,  attorney's  fees,  and 
costs,  amounting  to  three  hundred  and  seventy- 
one  and  *f/\(\o  dollars,  the  within  fi.  fa.  is 
hereby  transferred  to  John  Washington.  This 
10th  July,  1917.  S.  W.  Martm,  Sheriff,  by 
Cook,  Deputy." 

While  this  receipt  purports  to  transfer  the 
fi.  fa.  for  the  payment  of  principal,  interest, 


attorney's  fees,  and  costs,  nevertheless  that 
recital  of  the  payment  of  the  amount  of 
$371.47  sufilciently  complies  with  the  provi- 
sions of  section  6971  of  the  Civil  Code  in 
reference  to  having  payments  made  by  a 
joint  debtor  on  the  fi.  fa.,  and  put  in  opera- 
tion that  provision  of  our  statute  law  in 
favor  of  the  joint  debtor,  the  petitioner  in 
this  case. 

.  [41  This  being  true,  petitioner  was  the 
holder  of  a  valid,  subsisting  execution  against 
his  tenant  in  common,  and  had  a  lien  upon 
his  cotenant's  common  interest  in  the  land 
to  the  extent  of  the  payment  made  by  him; 
the  payment  having  been  made  to  satisfy 
the  lien  of  a  third  person  upon  the  land 
Jointly  owned.  And  if  the  petitioner's  co- 
tenant  and  his  joint  debtor  fraudulently  con- 
veyed the  land  to  a  third  person,  who  was 
the  holder  of  the  execution  debt,  there  being 
no  consideration  for  the  conveyance,  for 
the  purpose  of  defeating  the  li«i  of  petition- 
er, equitable  proceedings  will  lie  to  enforce 
the  rights  of  the  debtor  who  had  paid  <^ 
the  incumbrance  against  the  holder  of  the 
incumbrance,  who  received  the  fuU  amount 
of  the  debt  due  him  from  petitioner. 

'*To  secure  contribution,  equity  gives  to  the 
purchasing  tenant  a  lien  upon  the  interests 
of  the  other  cotenants.  The  redeeming  tenant 
in  common  is,  in  order  to  secure  contribution, 
substituted  to  the  same  lien  that  he  has  re- 
deemed. Pursuant  to  this  principle,  one  who 
redeems  property  from  a  tax  sale,  in  which 
property  he  afterwards  becomes  a  tenant  in 
common,  is  entitled  to  have  the  lien  kept 
alive  as  against  his  cotenant,  until  the  latter 
shall  have  paid  his  share  of  the  taxes.  ^  *  • 
The  general  rule  is  that  where  one  tenant  in 
common,  in  order  to  protect  his  interest,  pays 
a  mortgage  on  the  common  property,  he  is  en- 
titled to  be  subrogated  to  the  rights  of  the 
mortgagee  and  to  enforce  the  mortgage  as 
against  his  cotenants,  to  the  extent  of  their 
liability  to  contribute  to  the  satisfaction  of 
the  mortgage."    7  R.  C.  K  U  <^.  67. 

The  principFe  here  laid  down  is  well  sup- 
ported by  authorities,  and  seems  to  be  rea- 
sonable, just,  and  equitable;  and,  applying 
this  principle  to  the  issues  made  by  the  de- 
murrer to  the  petition,  the  court  did  not 
err  in  overruling  the  general  demurrer  and 
the  demurrer  to  certain  specially  designated 
paragraphs  of  the  petition. 

Whether  the  court  could  decree  petitioner 
to  be  a  surety,  as  prayed,  is  not  ruled,  as 
there  is  no  special  demurrer  to  this  part  of 
the  prayer,  and  the  allegations  setting  up 
his  right  as  a  surety  had  been  stricken  from 
the  petition. 

Judgment  affirmed. 

All  the  Justices  concur. 
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(152  Ga.  627) 
CRUMMEY  V.  CRUMMEY.     (No.  2667.) 

(Supreme  Court  of  Georgia.     Feb.  15,  1922.) 

(8vllahu9  hy  the  Court,) 

I.  Divorce  ^=9245(2)— Nunc  pro  tuno  onlor 
naklng  aQreomont  the  Judgment  of  the  oourt 
properly  set  aside. 

The  plaintiff  in  error  filed  a  libel  for  di- 
▼orce  against  the  defendant  in  error,  to  the 
September  term,  1919,  of  the  superior  court. 
At  the  March  term,  1920,  the  plaintiff  and  the 
defendant  entered  into  a  written  agreement 
settling  the  question  of  alimony  and  attorney's 
fees,  by  the  terms  of  which  the  defendant  was 
to  pay  plaintiff  temporary  and  permanent  ali- 
mony and  attorney's  lees  in  the  sum  of  $1,000, 
to  be  paid  as  follows:  $500  caKh  and  a  note 
payaole  to  plaintiff  due  October  15,  1920,  for 
the  sum  of  $500.  This  agreement  was  not 
made  the  order  of  the  court  at  the  March  term, 
1920.  A  verdi<*t  and  decree  were  rendered  June 
21,  1920,  granting  a  total  divorce  between  the 
parties,  but  no  verdict  or  judgment  for  alimony 
was  taken,  and  no  exception  was  taken  to  the 
verdict  and  decree  as  rendered.  Subsequently 
the  plaintiff  in  error  filed  a  petition  in  the 
superior  court  against  the  defendant,  praying 
tnat  he  show  cause  before  the  court  and  judge 
thereof  why  the  defendant  should  not  pay  the 
sum  of  $500,  with  interest  from  March  22, 
1920,  at  8  per  cent,  per  annum  until  date  of 
payment,  the  defendant  having  failed  to  pay  the 
deferred  payment  of  $500.  This  petition  was 
sworn  to  on  April  1,  1921.  On  AprU  2,  1921, 
the  judge  passed  an  order  nisi,  requirini:  the 
defendant  to  show  cause  on  April  6,  1921, 
why  he  should  not  pay  to  the  plaintiff  the 
sum  of  $500  with  interest.  The  defendant  filed 
a  demurrer  to  this  petition,  first,  because  there 
was  no  proper  party  plaintiff  to  the  cause,  the 
plaintiff  having  been  granted  a  total  divorce 
at  the  June  term,  1920,  of  the  court,  and,  sec- 
ond, for  the  reason  that  the  court  was  without 
jurisdiction  to  open  said  judgment,  the  same 
being  closed  by  a  verdict  and  decree  of  total 
divorce  between  the  parties  found  and  rendered 
at  the  June  term,  1920.  The  defendant  also 
answered  the  petition,  denying  the  material  al- 
legations and  averring  that  the  contract  enter- 
ed into  was  not  a  court  contract,  but  was  a 
private  agreement  entered  into  between  the 
plaintiff  and  the  defendant.  The  court  passed 
a  nunc  pro  tunc  order  as  of  September  term, 
1920,  of  the  superior  court,  reciting  that  a 
written  agreen\ent  was  entered  into  between 
the  parties  at  the  March  term,  1920,  settling 
the  question  of  temporary  and  permanent  ali- 
mony and  attorney's  fees,  and  that,  through  in- 
advertence, the  written  agreement  was  not 
made  the  judgment  of  the  court,  and  order- 
ing that  the  agreement  be  made  the  judgment 
of  the  court  nunc  pro  tunc,  and  that  the  clerk 
of  the  court  enter  the  agreement  on  the  minutes 
of  the  court,  together  with  the  order.  Subse- 
quently to  the  granting  of  the  nunc  pro  tunc 
order  the  defendant  moved  the  court  to  set 
it  aside  on  various  grounds,  among  others  that 
the  defendant  had  not  had  his  day  in  court  with 
reference  to  the  judgment  for  alimony,  and  that 
the  contract  between  the  plaintiff  and  defend- 
ont  was  a  full  settlement  in  lieu  of  alimony, 


and  that  the  plaintiff  is  now  estopped  from  pro- 
ceeding against  him  for  alimony,  and  that  it 
was  never  agreed  in  open  court  between  the 
parties  that  the  agreement  should  be  made  the 
decree  of  the  court,  but  that  it  was  an  inde- 
pendent private  agreement  between  the  parties 
in  lieu  of  alimony,  etc.  On  consideration  the 
court  sustained  the  motion,  to  which  judg- 
ment the  plaintiff  excepted.    Held: 

1.  The  court  did  not '  err  in  sustaining  the 
motion  and  setting  aside  the  nunc  pro  tunc  or- 
der requiring  the  defendant  to  pay  the  plain- 
tiff alimony. 

2.  DIvoroe  ^=s>245 (2)— Agreement   as   to  ali- 
mony, etc.,  cannot  he  included  in  Judgment 
nunc  pro  tuno  In  absence  of  anything  on  the 
record  to  Justify  it. 
The  decree  granting  a  total  divorcre  between 
the  parties  to   the   case,   which   was   not  ex- 
cepted to,  could  not  be  amended  subsequently 
by  a  nunc  pro  tunc  order,  an  inspection  of  the 
record  showing  nothing  there  to  authorize  such 
amendment,  and  parol  proof  cannot  furnish  a 
ground  of  amendment  not  in  the  record.    Dixon 
V.  Mayson.  68  Ga.  478(2);    Rice  v.  Farmers' 
Bank  of  Bowman,  149  Ga.  530,  101  S.  E.  178; 
Richards  v.  McHan,  139  Ga.  37(3),  76  S.  B. 
382;   1  Black  on  Judgments,  §  154. 

Error  from  Superior  Court,  Wilcox  Coun- 
ty; O.  T.  Gower,  Judge. 

Suit  by  Mra  J.  F.  Crummey  against  J.  H. 
Ormnmey.  A  nunc  pro  tunc  order  amend- 
ing the  judgment  was  subsequently  set 
aside,  and  plaintiff  brings  error.     Affirmed. 

H.  E.  Coates,  of  Hawklnsville,  for  plain- 
tiff in  error. 

Hodges  ft  Land,  of  Rocbelle,  for  defendant 
in  error. 

HILL,  J.  Judgment  affirmed.  AU  the 
Justices  concur. 


(152  Ga.  602) 

OENNY   et   al.   v.   GARDNER   et   al. 
(No.  2&58.) 

(Supreme  Court  of  Georgia.     Feb.  14,  1922.) 

(Syltahus  hy  the  CourU) 

1.  Limitation  of  actions  (9=»83(2)— Suit  by  re- 
maindermen's administrators  against  life  ten- 
ant's executors  for  accounting,  discovery,  etc, 
barred  in  Ave  years. 

The  present  action  having  been  begun  more 
than  the  statutory  period  after  the  right  of  ac- 
tion accrued,  it  was  barred  by  the  statute  of 
limitations. 

2.  Limitation  of  actions  <S=»130(I,  II)— Statute 
not  toiled  as  to  action  by  administrators  by 
previous  action  by  heirs;  void  suit  will  not 
toil  statute. 

The  running  of  the  statute  of  limitations 
against  the  suit  was  not  tolled  by  the  previous 
action  brought  against  these  defendants  by  some 
of  the  heirs  of  the  deceased  remaindermen,  and 
which  was  dismissed  on  the  ground  that  such 
an  action  could  not  be  maintained.     Denny  v. 
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Gardner,  140  Ga.  42,  09  S.  B.  27.  In  order 
to  toll  the  statute  the  suit  must  be  brought 
by  the  same  plaintiff  or  his  legal  representa- 
tive. Moody  y.  Threlkeld,  13  Ga.  55(5):  Cox 
V.  Strickland,  120  Ga.  10i(5),  47  S.  B.  912, 
1  Ann.  Gas.  870.  A  void  suit  will  not  toll  the 
statute  of  limitations.  Lamb  v.  Howard;  150 
Ga.  12,  102  S.  E.  436. 

3.  Petition   properly  dismissed. 

Applying  the  foregoing  principles,  the  court 
did  not  err  in  dismissing  the  petition  on  the 
ground  that  it  was  barred  by  the  statute  of  lim- 
itations. 

(Additional  Syllabus  by  Editorial  Btaff.) 

4.  Limitation  of  actions  ^=>36(2)--Llfe  tenant 
or  her  executors  held  not  within  statute  as 
to  suits  against  "trustees." 

Civ.  Code  1910,  §  4366,  providing  a  limita- 
tion of  10  years  for  actions  against  trustees, 
applies  only  to  technical  trusts,  and  a  life  ten- 
ant or  the  executors  of  a  life  tenant  under  a 
will  devising  property  for  the  sole  and  separate 
use  of  a  married  woman  with  remainder  to  her 
children  were  not  technical  trustees  for  the 
remaindermen. 


5.  Limitation   of  actions   ^=»  1 79 (2)— Remain- 
dermen's  adminisit raters    dalmlno   conceal- 
ment of  property  must  distinctly  allege  con- 
cealment, time  when   they  learned  of  their 
rights,  etc. 

Assuming  that  limitations  could  be  tolled  as 
to  a  suit  by  remaindermen  against  the  life  ten- 
ant's executors  if  property  was  concealed  by 
mingling  it  with  property  of  the  life  tenant,  pe- 
titioners must  clearly  and  distinctly  allege  that 
their  rights  were  so  concealed  as  to  cause 
excusable  ignorance  and  distinctly  allege,  when 
they  learned  of  their  rights  or  show  that  they 
could  not  have  discovered  them  by  proper  dili- 
gence. 

6.  Limitation  of  actions  <S=5>95 (2)— Inability  to 
identify  property  In  which  remaindermen  had 
rights  did  not  extend  time  for  suing. 

If  remaindermen's  administrators  on  the 
death  of  the  life  tenant  knew  they  had  rights 
in  property  in  the  life  tenant's  hands,  but  could 
not  identify  it,  they  should  then  have  taken 
action,  and  not  waited  until  limitations  had 
run. 

7.  Executors  and  administrators  ^=:>437(l)— 
Suit     by     remaindermen's     administrators 
against  life  tenant's  exeoutors  not  within  lim- 
itation statute  as  to  suits  against  executors. 

A  suit  by  remaindermen's  administrators 
against  the  life  tenant's  executors  for  discov- 
ery, accounting,  etc.,  is  not  within  Civ.  Code 
1910,  §  4366,  providing  a  limitation  of  10  years 
for  actions  against  executors,  as  it  applies  to 
suits  brought  against  persons  having  posses- 
sion of  property  as  executors  of  a  testator 
from  whom  the  petitioners  claim  as  heirs. 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Suit  by  R.  A.  Denny,  administrator,  and 
others,  against  W.  S.  Gardner,  executor,  and 
others.  Judgment  for  defendants  on  demur- 
rer, and  plaintiffs  bring  error.    Affirmed. 


r  The  facts,  as  they  appear  from  the  peti- 
tion as  amended,  with  exhibits,  are  substan- 
tially as  follows: 

Green  H.  Jordan  died  testate  on  or  about 
February  15,  1855.  Item  3  of  his  will  pro- 
vided as  follows: 

"All  the  property,  real  or  personal,  hereto- 
fore purchased  with  my  money  and  for  which 
titles  were  taken  in  my  name  by  my  direction 
by  my  son-in-law,  James   Gardner,  Esq.,  and 
which  was  intended  for  the  sole  and  separate 
use   of  my   daughter,  Martha  G.   S.   Gardner, 
during  her  life,  remainder  upon  her  death  to 
her  children,  I  now  give  and  bequeath  to  such 
intention.    That  property  is  to  be  estimated  in 
the  division  of  my  estate  as  an  advancement  to 
my  daughter  of  twenty-one  thousand  five  hun- 
dred dollars,  and  consists  mainly  of  the  follow- 
ing property:   The  house  and  lot  in  the  dty  of 
Augusta,  Georgia,  whereon  the  family  of  said 
James  Gardner  now  lives;    ten  bonds  of  one 
thousand  dollars  each,  bearing  six  per  cent,  in- 
terest, of  the  East  Tennessee  and  Georgia  Rail- 
road Company;    eighty  shares  of  the  Centra) 
Railroad    &    Banking   Company;     also    negro 
slaves,    Martha,    CaroiiAa    and    child    Amelia, 
Fanny  and  her  children,  James  and  George.    It 
is  my  will  and  desire  that  whatever  other  prop- 
erty may  fall  to  her  shall,  like  the  preceding, 
vest  for  her  sole  and  separate  use  during  her 
life,  remainder  to  her  children.     It  is  further 
my  will  and  desire  that  upon  the  death  of  my 
daughter  before  her  husband  and  before  major- 
ity or  marriage'  of  her  children  that  my  son-in- 
law,  James  Gardner,  be  the  trustee  of  the  prop- 
erty of  his  children,  and  to  manage  and  con- 
trol the  same  for  their  benefit,  paying  to  each 
child,  as  it  arrives  at  age  or  marries,  its  share 
of  said  trust  property.     And  as  the  value  of 
particular   kinds   of   property    fluctuates,    and 
oftentimes  the  owner  becomes  dissatisfied  with 
it,  or  there  exists  substantial  reason  for  a  eon- 
version   of  the  same,  with  a  view  to  a  con- 
tingency which  may  arise,  I  distinctly  authorize 
such  change  or  conversion  to  be  made  upon  the 
voluntary  assent  in  writing  of  my  daughter  and 
the  order  of  the  judge  of  the  superior  court  ap- 
proving said  conversion,  all  to  be  entered  duly 
of  record." 

Under  the  above-quoted  item  Mrs.  Gardner 
received,  as  shown  by  the  returns  of  the  ex- 
ecutors of  Green  H.  Jordan  of  file  In  the 
court  of  ordinary  of  Baldwin  county,  cash, 
notes,  stocks,  bonds,  and  real  estate  (includ- 
ing a  large  plantation  in  Lee  county)  of  the 
total  value  of  $146,179.74.  In  1860  James 
Gardner,  as  "trustee  of  Martha  G.  S.  Gard- 
ner, his  wife,"  and  the  said  Martha  applied 
for  and  procured  from  the  judge  of  the  supe- 
rior court  of  the  Ocmulgee  circuit  an  order 
authorizing  the  sale  of  their  residence  at  Au- 
gusta aud  the  application  of  the  proceeds  to 
the  purchase  of  a  new  home.  The  applica- 
tion for  the  order  recites: 

''This  property  is  now  held  by  said  James  as 
trustee  for  said  Martha  under  and  by  virtue 
of  the  last  will  and  testament  of  Green  H. 
Jordan." 
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A  new  home,  known  aa  ''Ingleside,**  was 
puichased.  In  1867  James  and  Martha  G.  S. 
Gardner  ffled  a  petition  to  the  Judge  of  the 
superior  court  of  the  Middle  circuit,  reciting: 

That  they  held  certaiD  property  "for  the  sole, 
benefit  and  behoof  of  the  said  Martha  and  for 
the  maintenance  and  education  of  her  children,*' 
and  "all  or  most  of  which  said  property  has 
come  into  possession  of  your  petitioners  by  de- 
vise, bequest,  or  by  sale  and  reinvestment  of 
proceeds  of  property  bequeathed  by  the  last 
\vill  and  testament  of  Green  H.  Jordan,  «  *  * 
aiid  by  the  last  will  and  testament  of  Elizabeth 
T.  Jordan,  •  •  •  of  which  last  will  and  tes- 
tament the  said  James  is  sole  qualified  execu- 
tor." 

Upon  that  petition  an  order  was  passed, 
providing: 

.  That  "said  trustee,  with  his  said  wife,  do  sell 
and  make  any  necessary  conveyances  to  the 
property  contained  and  named  in  the  petition, 
by  themselves  or  agents,  at  private  sale  or  oth- 
erwise, and  that  the  proceeds  thereof  be  rein- 
vested in  other  banks,  stocks,  securities,  prop- 
erty, or  estates,  subject  to  the  same  limitations 
and  restrictions  contained  in  said  wills  and 
exhibits  attached." 

There  were  bom  to  Mrs.  Gardner  six  cliil- 
dren,  W.  Sanford,  Burweil  J.,  Albert  S.  J., 
Mattie  Jordan  (who  became  Mrs.  Denny), 
Elizabeth  J.  (who  became  Mrs.  Grabowskii), 
and  Mary  R.  (who  became  Mrs.  Grabowskii). 
Mrs.  Gardner  died  January  18,  1913,  leaving 
a  will  naming  her  children  W.  Sanford 
Gardner,  Burweil  J.  Gardner,  Mary  R,  Gra- 
bowskii, and  Albert  S.  J.  Gardner  executors.- 
The  first  three  named  qualified  as  executors. 
Albert  S.  J.  Gardner  never  qualified,  and 
died  testate  in  June,  1913.  W.  Sanford  Gard- 
ner and  Mary  Sibley  Gardner  qualified  as 
executors  upon  the  estate  of  Albert  S.  J.; 
and  they  represent  his  interest  as  legatee 
under  the  will  of  his  mother,  Mrs.  Gardner, 
and  as  remaindermen  under  the  will  of  his 
grandfather.  Green  H.  Jordan.  Mrs.  Gard- 
ner by  her  will  devised  to  Burweil  J.  Gard- 
ner, W.  Sanford  Gardner,  and  Mary  R.  Gra- 
bowskii, as  trustees,  a  one-six tb  part  of  her 
estate  for  F.  A.  Grabowskii;  and  the  trus- 
tees have  received  and  are  holding  the  prop- 
erty so  devised.  Mrs.  Gardner  made  a  cod- 
icil to  her  will,  which  states  that  of  the 
money  paid  for  the  purchase  of  the  new 
home,  Ingle8id< 
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''$9,000  was  held  by  my  husband,  James  Gard- 
ner, as  trustee  under  the  will  of  my  father 
Green  H.  Jordan,  the  terms  of  sold  trust  being 
that  the  trustees  should  hold  for  the  sole  and 
separate  use  of  myself  during  my  life  and  at  my 
death  to  my  children.  Feeling  as  I  do  that  nine 
twenty-fifths  of  said  property  should  at  my 
death  belong  to  said  trust  estate  under  the 
will  of  my  father,  and  that  it  should  descend  in 
the  precise  method  therein  expressed,  and  de- 
siring to  remove  in  my  lifetime  all  question 
as  to  the  true  condition  of  the  title  to  said 
property,  and  desiring  also  to  place  the  title 
to  said  property  in  such  a  condition  that  it  can 


be  legally  transferred  and  conveyed  after  my 
death  if  occasion  should  arise,  therefore  I 
place  on  public  record,  in  this  codicil  to  my 
will,  the  fact  that  $9,000  of  said  trust  estate 
went  into  the  purchase  of  said  property,"  etc 

Elizabeth  J.  Grabowskii  died  intestate,  Oc- 
tober 2,  1887.  Mattie  Jordan  Denny  died;1n- 
testate  April  29,  1904.  F.  A.  Grabowskii 
was,  on  August  4,  1919,  appointed  adminis- 
trator upon  the  estate  of  Elizabeth  Jordan 
Grabowskii,  and  on  the  same  date  K.  A.  D^- 
ny  was  appointed  administrator  upon  the 
estate  of  Mattie  Jordan  Denny.  In  their 
capacity  as  administrators  upon  these  two 
estates  they  filed,  on  January  6,  1920,  a  pe- 
tition alleging,  in  addition  to  the  facts  al- 
ready set  out: 

That  the  respective  estates  represented  by 
them  were  each  entitled  to  a  one-sixth  undivided 
interest  in  all  of  the  property  which  passed  un- 
der the  will  of  Green  H.  Jordan  to  Mrs.  Gard- 
ner, and  in  such  property  as  the  proceeds  of 
sales  of  any  of  the  devised  property  may  have 
been  invested  in  by  Mrs.  Gardner,  the  life  ten- 
ant; that,  while  she  "thus  received  possession 
of  said  property  from  the  executors  of  said 
Jordan  with  the  trust  powers  aforesaid,  she 
personally  acquired  thereby  only  the  rights 
given,  with  duties  imposed  upon  her  by  law  as 
such  life  tenant,  viz.  to  use  and  enjoy  the  rents, 
interest,  issues,  and  profits  thereof  during  her 
natural  life,  and  in  making  changes  of  invest- 
ment of  the  corpus  under  said  trust  power  in 
said  will  she  was  in  duty  bound  to  preserve  the 
corpus  for  those  entitled  thefeto  under  the 
said  will  after  her  death,  and  not  mingle  nor 
confound  nor  merge  the  same  with  her  own 
property,  so  that  the  same  could  be  readily 
identified  after  her  death;  as  life  tenant  she 
sustained  a  trust  and  fiduciary  relationship  to 
said  remaindermen,  under  which  she  was  bound 
as  trustee  to  account  to  them  as  such  for  all 
property  so  received  as  aforesaid;"  that  said 
life  tenant  "kept  no  correct  [account]  of  her 
acts  and  doings  *  *  *  in  selling  and  dispos- 
ing of  said  property,  as  she  was  in  duty  bound 
to  do";  that  during  her  life  she  "so  confused, 
confounded,  or  mingled  said  property  with  her 
own  as  to  permit  or  cause  said  Jordan  prop- 
erty to  disappear,  so  that  it  could  not  be  iden- 
tified at  the  end  of  her  life  estate";  that  of  the 
property  passing  under  the  above  item  of  the 
will  of  Green  H.  Jordan  personal  property  of 
the  value  of  $70,000  was  not  forthcoming  upon 
the  termination  of  the  life  estate;  that  a  plan- 
tation in  Lee  county  consisting  of  some  3,640 
acres,  listed  in  the  inventory  filed  by  the  ex- 
ecutors of  the  estate  of  Mrs.  Gardner  as  the 
property  of  her  estate,  originally  belonged  to 
the  testator.  Jordan,  and  is  now  the  property 
of  the  remaindermen  in  his  will,  and  that  sun- 
dry real  estate  in  Fulton  county,  listed  in  said 
inventory  as  the  property  of  her  estate,  was 
purchased  with  the  proceeds  of  property  -of  the 
Jordan  estate  and  which  she  had  sold;  that  the 
life  tenant  involuntarily  exercising  the  power 
conferred  upon  her  by  the  will  of  said  Jor- 
dan, and  in  mingling  the  same  with  heir  own 
property,  and  by  possessing  and  managing  and 
controlling  the  same  under  said  power,  became 
and  was  trustee  for  the  benefit  of  said  re- 
maindermen under  the  will  of  Green  H.  Jordan, 
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and  that  her  ezecators  are  liable  to  account  to 
petitioners  for  the  property  so  received  by  said 
life  tenant  under  said  Jordan  will. 

The  prayers  were  that  the  defendants  be 
required  to  produce  the  identical  property 
passing  under  the  Jordan  will,  together  with 
the  title  papers  to  the  realty,  and  to  discover 
ui)on  oath  the  property  into  which  the  pro- 
ceeds of  certain  sales  of  the  property  had 
been  invested;  that  ui>on  defftult  of  produc- 
tion of  the  Identical  property  received  from 
the  estate  of  Green  H.  Jordan,  except  slaves, 
the  court  decree  that  all  the  property  left 
by  said  Martha  and  described  in  the  inven- 
tory filed  by  her  executors  (the  defendants 
in  this  suit)  be  the  property  of  the  remain- 
dermen under  the  will  of  Green  H.  Jordan 
until  each  and  all  have  received  their  share 
of  said  personal  property  under  said  will; 
that  the  shares  of  petitioners'  Intestate  iu 
said  personalty  be  charged  against  said  real- 
ty; that  the  defendants  be  required  to  ac- 
count for  the  income  of  all  of  said  property 
since  the  death  of  Mrs.  Gardner;  that  the 
proceeds  of  the  same  and  of  all  sales  of  prop- 
erty be  partitioned  In  equity,  and  one-sixth 
thereof  assigned  to  each  of  petitioners  as 
their  absolute  property ;  that  the  defendants 
be  required  to  pay  off  said  judgment  or  de- 
cree from  the  assets  received  by  them  as 
executors  of  Martha  G.  S.  Gardner;  that 
the  defendants  Bur  well  J.  Gardner,  W.  San- 
ford  Gardner,  and  Mary  R.  Grabowskif,  as 
trustees  of  Martha  Goodwin  Denny,  Richard 
A.  Denny,  Jr.,  and  F.  Adolph  Grabowskil, 
and  W.  Sanford  Gardner  and  Mary  Sibley 
Gardner,  as  executors  of  Albert  S.  J.  Gard- 
ner, be  required  to  satisfy  from  the  property 
delivered  to  them  such  judgments  as  peti- 
tioners may  obtain  against  said  executors, 
and  for  general  relief.  An  amendment  to 
the  petition  recites  that — 

"Since  the  institution  of  this  suit  all  land 
passing  to  petitioners'  intestates  under  the  will 
of  Green  H.  Jordan  has  been  divided  among 
those  entitled  thereto,  and  no  actual  land  is 
claimed  by  petitioners  in  this  case." 

The  defendants  filed  a  demurrer  setting  up 
that  the  petition  showed  upon  its  face  that 
Martha  G.  S.  Gardner,  life  tenant  under  the 
wiU  of  Green  H.  Jordan,  died  on  'January 
18,  1913;  that  her  will  was  duly  probated 
March  81,  1913 ;  that  her  executors  qualified 
in  the  interval  between  the  probate  of  said 
will  and  April  5,  1913 ;  that  Mattie  J.  Denny 
^nd  Elizabeth  J.  Grabowskil,  of  whose  es- 
tates the  plaintiffs  are  administrators,  both 
died  more  than  5  years  before  the  death  of 
the  life  tenant;  that  all  of  the  alleged  causes 
of  action  and  claims  of  plaintiffs  for  and  in 
relation  to  all  personal  property  received  by 
said  life,  tenant  from  the  executors  of  said 
Green  H.  Jordan,  and  for  and  in  relation  to 
the  proceeds  or  substitutes  thereof,  and  the 
proceeds  of  all  real  estate  alleged  to  have 
been  converted  by  her,  accrued  12  months 


from  the  quallflcatioxi  of  her  executors  and 
more  than  6  years  before  the  commenoemoit 
of  this  action,  and  are  barred  by  the  statute 
of  limitatioiis ;  that  it  affirmatively  appears 
that  all  the  alleged  causes  of  action,  right 
to  discovery,  accounting,  and  all  other  relief 
accrued  12  months  from  the  qualification  of 
the  executors  of  Mrs.  Gardner  and  more 
than  4  years  before  the  commencement  of 
this  action,  and  are  therefore  barred  by  the 
statute  of  limitations.  The  demurrer  was 
amended  by  setting  up  that  the  plaintiffs 
had  delayed  unreasonably  the  bringing  of 
the  action,  and  had  been  guilty  of  such 
laches  as  to  render  the  enforcement  of  the 
alleged  claims  and  causes  of  action  inequi- 
table ;  and  that  a  court  of  equity  should  in- 
terpose an  equitable  bar.  The  demurrer  was 
sustained,  and  the  petition  dismissed. 

W.  K.  Miller,  of  Augusta,  and  Graham 
Wright,  of  Rome,  for  plaintiffs  in  error. 

Uamilton  Phinizy  and  Archibald  Black- 
shear,  both  of  Augusta,  for  defendants  in 
error. 

GILBERT,  J.  [3, 4]  The  court  did  not  err 
in  sustaining  a  demurrer  to  the  petition,  on 
the  ground  that  it  was  barred  by  the  stat- 
ute of  limitations.  It  appears  that  the  peti- 
tion was  filed  a  little  more  than  six  years 
after  the  qualification  of  the  executors  of 
the  life  tenant.  It  is  insisted  by  the  plain- 
tiffs in  error  that  the  suit  is  not  barred  until 
ten  years  from  such  date  has  elapsed,  on 
the  ground  that  the  life  tenant  was,  by  op- 
eration of  law,  a  trustee  for  the  remainder- 
men, and  as  such  held  the  property  for 
which  the  remaindermen  sue.  Civil  Code 
1910,  I  4366,  which  has  reference  to  limita- 
tion of  actions  against  fru5:tees,  applies  only 
to  technical  trusts.  Farrar  v.  Southwestern 
R.  Co.,  116  Ga.  337,  345,  42  S.  B.  527.  The 
facts  alleged  In  the  petition  do  not  show  that 
the  life  tenant  sustained  such  a  relation  to 
the  remaindermen  and  the  property  devised 
to  them  by  the  testator,  Jordan,  as  to  consti- 
tute her  such  a  technical  trustee;  conse- 
quently the  executors  of  the  life  tenant,  Mrs. 
Gardner,  were  not  such  technical  trustees, 
and  the  above-mentioned  section  of  the  Civil 
Code  does  not  apply  to  the  action  brought 
against  them. 

[6,  6]  There  is  some  attempt  to  meet  this  by 
alleging  in  the  petition  that  certain  of  the 
property  was  concealed  by  Intentionally  or 
unintentionally  mingling  with  other  funds  of 
the  life  tenant ;  and  it  is  to  be  Inferred  that 
petitioners  seek  to  meet  the  contention  that 
the  four-year  statute  is  applicable,  by  relying 
on  the  allegation  that  Uieir  rights  in  this 
property  were  not  known.  It  might  be  that 
either  the  life  tenant  or  the  executor  of  a 
life  tenant  might  so  conceal  the  property  to 
which  a  remainderman  would  have  a  right 
upon  the  death  of.  the  life  tenant  that  the 
statute  would  be  tolled;  but  the  petitioners 
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should  have  set  forth  clearly  and  distinctly 
that  their  rights  were  bo  concealed  as  to 
cause  excusable  Ignorance  on  their  part  as  to 
their  rights,  but  in  doing  this  they  should 
have  alleged  distinctly  when  they  learned  of 
their  rights,  -so  that  the  court  would  know 
when  the  statute  began  to  run,  or  they 
should  show  that  they  could  not  h^e  discov- 
ered it  by  proper  diligence.  Tailing  the  alle- 
gations of  the  pleading  most  strongly  against 
the  petitioners,  it  does  not  appear  that  their 
rights  were  unknown  to  them.  If,  knowing 
they  had  rights,  upon  the  death  of  the  life 
tenant  and  the  appointment  of  her  executors, 
they  were  not  able  to  identify  this  property, 
as  pointed  out,  they  should  then  have  moved, 
and  not  waited  until  after  the  statute  had 
attached.  No  facts  are  clearly  and  distinct- 
ly alleged  in  this  petition  which  takes  it  out 
of  the  four-year  rule. 

[2J  If  we  were  sustaining  this  demurrer  on 
the  groimd  of  laches,  it  might  be  necessary 
to  consider  the  suit  which  was  brought  by 
the  individual  heirs,  and  which  this  court 
held  could  not  be  maintained.  Denny  v. 
Gardner,  149  Ga.  42,  99  S.  E.  27.  But  that 
suit  did  not  have  the  eilect  of  extending  the 
time  within  which  action  could  be  brought 

[7]  The  suit  against  the  executors  of  the 
life  tenant  does  not  fall  within  the  said  sec- 
tion as  a  suit  brought  against  executors,  be- 
cause said  section  applies  to  suits  brought 
against  persons  having  possession  of  proper- 
ty as  executors  of  the  testator,  from  whom 
the  petitioners  claim  as  heirs.  The  petition- 
ers in  this  case  claim  as  remaindermen  un- 
der the  will  of  Green  H.  Jordan.  The  de- 
fendants are  executors  of  the  estate  of  Mrs. 
Gardner,  life  tenant  under  the  will  of  said 
Jordan.  The  remaindermen  could  not  sue 
until  the  death  of  the  life  tenant 

[1]  Conceding  that  her  executors  could  not 
be  sued  within  12  months  from  their  qualifi- 
cation under  Civil  Code  1910,  |  4015,  adding 
one  year  on  account  of  this  statutory  immu- 
nity from  suit  to  the  four-year  limitatioa  pro- 
vided in  Civil  Code  1910,  I  4362,  this  suit 
was  barred  after  five  years  from  the  qualifi- 
cation of  the  executors  in  1913.  The  suit 
was  filed  In  1920,  and  is  therefore  barred. 

Judgment  affirmed. 

All  the  Justices  concur. 


(152  Ga.  666) 
SEiGLERet  al.v.  OUTLAW.    (No.  2600.) 

fSapreme  Court  of  Georgia.    Feb.  16,  1922.) 

(SvUahus  hy  the  Court,) 

1.  Allegations  of  petition. 

The  petition  of  Mary  Coleman  Seigler 
against  C.  R.  Outlaw  alleged  that  her  husband, 
H.  W.  Seigler,  by  cruel  treatment  had  driven 
her  from  his  home,  and  subsequently  had  made 
a    deed,    without    any    consideration    therefor, 
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conveying  designated  land  to  the  defendant,  who 
took  the  deed  with  full  notice  of  the  facts  above 
stated,  and  of  the  fact  that  the  husband  and 
wife  were  living  in  a  state  of  separation;  that 
the  defendant  had,  by  trickery  and  flattery,  ex- 
ercised such  mastery  and  influence  over  the 
husband  as  to  amount  to  a  fraud  in  procuring 
such  deed;  that  plaintiff  now  has  pending  a  suit 
for  divorce  and  alimony  against  her  husband; 
and  that  the  conveyance  of  the  land  is  a  fraud 
on  her,  because  it  was  Intended  to  prevent  the 
attaching  of  a  judgment  lien  in  her  favor 
against  the  land  when  said  judgment  was  there- 
after obtained.  The  petition  prayed  that  the 
deed  be  canceled;  that  the  defendant  make  a 
complete  accounting  for  rents  and  profits;  and 
that  "at  the  proper  time  the  said  H.  W.  Seig- 
ler, who  should  now  be  a  party  and  who  really 
is  a  party  to  this  petition,  that  he  be  made  a 
party  to  the  same;"  and  for  general  relief. 

2.  Divorce  ^=»276(2)— In  wife's  suit  to  set 
aside  husband's  conveyance  In  aid  of  her  suit 
for  allmyny  petition  held  sobject  to  tfemorrer. 

The  defendant  interposed  a  general  de- 
murrer to  the  petition  which  was  sustained, 
and  the  petition  dismissed.  The  plaintiff  ex- 
cepted. The  bill  of  exceptions  recites  that 
plaintiff's  attorney,  in  arguing  against  the  de- 
murrer in  the  hearing  on  the  same,  called  the 
attention  of  the  court  to  the  above -stated  pray- 
er in  regard  to  making  H.  W.  Seigler  a  par^, 
"but  did  not  offer  to  amend  the  petition  or  ask 
the  court  for  time  to  amend  the  same."  HeULf 
that  the  court  did  not  err  in  sustaining  the  gen- 
eral demurrer  to  the  petition. 

Error  from  Superior  Court,  Wheeler  Coun- 
ty;   ESschol  Graham,  Judge. 

Suit  by  M.  0.  Seigler  and  others  against 
C.  R  Outlaw.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

W.  B.  Kent,  of  Alamo,  for  plaintiffs  in  er- 
ror. 

E.  D.  Graham,  of  McRae,  and  Hamilton 
Burch,  of  Alamo,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur. 


(152  Oa.  762> 

WILKERSON  et  ai.  v.  CITY  OF  t^OME  et  al. 

(No.  2569.) 

(Supreme  Court  of  Georgia.    Feb.  18,  1922.) 

(Syllabus  by  the  Court) 

I.  Constitutional  law  ^=s>84  —  Schools  and 
school  districts  ^=>  1 65—0 rdl nance  requiring 
prayer  and  Bible  reading  In  schools  does  not 
conflict  with  provisions  as  to  freedom  of 
conscience,  etc;  does  not  ose  public  money  In 
support  of  sectarian  Institution. 

The  ordinance  enacted  by  the  city  commia- 
sion  of  Rome,  requiring  some  portion  of  the 
King  James  version  of  the  Bible  of  either  the 
Old  or  New  Testament  to  be  read  and  prayer 
offered  to  God  in  the  hearing  of  the  pupils  daily 
during  the  regular  sessions  of  the  school,  is  not 
in  conflict  with  either  of  the  following  para- 
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graphs  of  the  Constitution  of  Georgia:  (a) 
ArUcle  1,  {  1,  par.  12,  Civil  Code  (1910),  | 
6368,  which  reads  as  follows:  **A11  men  have 
the  natural  and  inalienable  right  to  worship 
God,  each  according  to  the  dictates  of  his  own 
conscience,  and  no  human  authority  should  in 
any  case  control  or  interfere  with  such  right  of 
conscience."  (b)  Article  1,  I  1,  par.  13,  Civil 
Code  (1910)  §  6369,  which  reads  as  follows: 
"No  inhabitant  of  this  state  shall  be  molested 
in  person  or  property,  or  prohibited  from 
holding  any  public  office  or  trust,  on  account  of 
his  religious  opinions;  but  the  right  of  lib- 
erty of  conscience  shall  not  be  so  construed 
as  to  excuse  acts  of  licentiousness,  or  justify 
practices  inconsistent  with  the  peace  and  safe- 
ty of  the  state."  (c)  Article  1,  §  1,  par.  14, 
Civil  Code  (1910)  §  6370,  which  reads  as  fol- 
lows: "No  money  shall  ever  be  taken  from  the 
public  treasury,  directly  or  indirectly,  in  aid  of 
any  church,  sect,  or  denomination  of  religion- 
ists, or  of  any  sectarian  institution." 

2.  Schools  and  school  districts  ^s»  165— Ordi- 
nance requiring  Bible  reading  and  prayer  in 
schools  held  not  to  usurp  privileges  of  board 
of  education. 

Under  the  terms  of  the  charter  of  the  city 
of  Rome  the  board  of  education  has  supervision 
and  control  over  the  public  schools  of  said 
city,  subject  to  the  provisions  of  the  charter 
and  the  ordinances  lawfully  passed  by  the  city 
commissioners. 

3.  Mandamus  ^=»3(4),  79  —  Llee  to  compel 
board  of  education  to  obey  ordinance  requir- 
ing prayer  and  Bible  reading  In  the  schools; 
lies  to  compel  public  school  offloen  to  act 
In  the  exercise  of  their  discretion. 

Mandamus  is  a  proper  remedy  to  require 
the  board  of  education  of  the  dty  of  Rome  to 
perform  the  duty  imposed  by  the  ordinance  of 
the  city  of  Rome;  because  mandamus  is  the 
only  adequate,  specific,  and  complete  remedy  to 
enforce  such  duty.  While  courts  will  not  un- 
dertake to  control  the  exercise  of  matters  in- 
trusted to  the  discretion  of  public  school  offi- 
cers, nor  to  compel  such  officers  to  do  in  a 
specific  manner  any  act  which  involves  discre- 
tion and  judgment,  it  will  issue  to  command  said 
officers  to  act  in  the  exercise  of  their  discre- 
tion. 

4.  Granting  of  mandamus  not  error. 

The  court  did  not  err,  for  any  of  the  rea- 
sons stated,  in  granting  a  mandamus  absolute. 

Beck,  P.  J.,  and  Hines,  J.,  dissenting. 

Error  from  Superior  Court,  Floyd  Ck>unty; 
Moses  Wright,  Judge. 

Mandamus  by  the  City  of  Rome  and  others 
against  J.  T.  Wilkerson  and  others.  Judg- 
ment for  the  petitioners,  and  defendants 
bring  error.    Affirmed. 

The  city  of  Rome,  E.  E.  Lindsay  as  chair- 
man of  the  commission  of  the  city  of  Rome, 
and  B.  E.  Lindsay  as  a  citizen  of  that  city, 
filed  a  i>etltion  against  the  Individual  mem- 
bers of  the  board  of  education  of  the  city, 
reciting  that  it  is  the  duty  of  the  board  of 


education,  under  the  charter  of  the  dty,  to 
supervise  and  control  the  public  schools  of 
the  city  in  accordance  with  the  provisions 
of  the  charter  and  ordinances  of  the  city, 
and  to  carry  into  effect  all  ordinances  duly 
and  regularly  adopted  by  the  commission  of 
the  city  of  Rome  with  reference  to  the  gov- 
ernment tfnd  conduct  of  the  schools,  and 
that  said  board  of  education  has  refused  to 
carry  into  effect  the  provisions  of  an  ordi- 
nance adopted  by  the  dty  commission  as  fol- 
lows, to  wit: 

"Be  it  ordained  by  the  board  of  commission- 
ers of  the  city  of  Rome,  Georgia,  and  it  is 
hereby  ordained  by  authority  of  the  same,  that 
the  board  of  education  shall  require  some  por- 
tion of  the  Sang  James  version  of  the  Bible,  of 
either  the  Old  or  New  Testaments,  to  be  read 
and  prayer  offered  to  God  in  the  hearing  of  the 
pupils  of  the  public  schools  of  the  city  of  Rome 
daily  during  the  regular  sessions  of  these 
schools  and  that  such  time  shall  be  allowed  and 
appointed  for  these  exercises  as  will  admit  of 
their  being  conducted  with  order  and  impres- 
siveness.  That  these  readings  and  prayers 
shall  be  conducted  by  the  prindpals  of  said 
schools,  or  by  persons  invited  by  them  for  such 
services,  and  the  selections  of  Scripture  to  be 
read  shall  be  made  by  the  persons  conducting 
the  readings,  and  the  readings  shall  be  without 
comment.  Be  it  further  ordained  by  the  au- 
thority aforesaid,  that  exemption  from  attend- 
ance on  these  readings  and  prayers  shall  be 
granted  to  any  pupil  or  pupils  whose  parents 
or  guardians  shall  present  to  the  superintend- 
ent of  the  schools  request  in  writing  for  such 
exemption  upon  the  ground  of  consdentious 
objections.** 

The  prayer  is  that  defendants  be  compel- 
led by  the  writ  of  mandamus  to  perform  the 
duty  required  of  them  by  the  ordinance. 

The  defendants  filed  an  answer,  in  which, 
after  denying  that  they  are  under  any  duty 
to  comply  with  the  provisions  of  the  ordi- 
nance, they  plead: 

(a)  Under  the  terms  of  the  diarter  of  the 
dty  of  Rome  they  have  authority,  without 
interference  from  the  commission  of  the 
dty  of  Rome,  to  prescribe  and  put  into  ef- 
fect the  course  of  instruction  in  said  schools, 
and  that  the  ordinance  is  a  usurpation  of 
their  powers,  privileges,  and  duties  in  this 
respect;  that  the  ordinance  is  of  no  legal 
effect,  because  it  deprives  them  of  their  le- 
gal right  to  supervise  and  control  the  pub- 
lic schools  of  the  city  of  Rome,  by  providing 
that  the  readings  and  praj'ers  required  shall 
be  conducted  by  the  principals  of  said 
schools,  or  by  persons  Invited  by  them  for 
such  service,  and  further  providing  that  the 
selections  of  the  Scripture  to  be  read  shall 
be  made  by  the  persons  conducting  the  read- 
ings, and  by  further  providing  that  the  pray- 
ers offered  to  God  fn  the  hearing  of  the  pu- 
pils of  the  public  >  .  ools  shall  be  such  pray- 
ers as  the  person  offering  should  desire  to 
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make,  without  regard  to  their  tenor  or  ef- 
fect. Defendants  say  that  this  puts  the  su- 
I)ervision  and  control  of  the  passages  of  the 
Bible  read,  and  prayers  offered,  in  the  hands 
of  the  principals  of  the  schools,  and  removes 
any  right  or  control  over  such  principals 
from  the  board  of  education,  and  to  this 
extent  vests  in  the  said  principals  the  pow- 
er and  authority  of  selecting  the  course  of 
instructions  or  readings  from  the  Bible,  with- 
out regard  to  the  opinion  of  the  board  of 
education,  or  its  right  and  duty  to  supervise 
and  control  the  said  schools.  The  said  or- 
dinance further  in  this  endeavors  to  vest 
the  principals  of  the  schools  with  the  right 
duty,  and  authority  to  select  and  invite  oth- 
er persons  to  read  the  Bible  and  offer  pray- 
er. Said  readings  and  offering  of  prayers, 
if  it  be  a  religious  exercise,  is  prohibited 
by  the  law  in  public  schools  as  stated ;  and 
If  It  be  a  course  of  instructions,  then  the 
person  delivering  said  course  of  instruction^ 
must  of  necessity  be  a  teacher,  and  the  ah- 
solute  right  of  selecting  the  teachers  for  the 
public  schools  is  vested  in  the  board  of 
education  by  the  charter  of  the  city  of  Rome^ 
and  this  ordinance  is  violative  of  such  pro- 
vision of  the  charter.  Also,  that  this  pro- 
ceeding for  mandamus  Is  useless  and  of  no 
effect,  for  the  reason  that  said  ordinance 
prescribes  what  shall  be  done  by  said  prin- 
cipals of  the  public  scKooIs,  and  If  the  same 
is  valid  and  enforceable  there  Is  no  neces- 
sity for  the  board  of  education  to  enforce 
the  same. 

(b)  That  the  charter  of  the  city  provides 
a  remedy  for  the  failure  of  the  schoolboard 
to  properly  perform  their  duties,  such  remedy 
being  by  removal  from  office;  and  there- 
fore mandamus  will  not  lie. 

(c)  Said  ordinance  is  in  violation  of  article 
1,  §  1,  par.  12,  of  the  Constitution  of  Georgia. 

(d)  Said  ordinance  is  in  violation  of  arti- 
cle If  I  It  par.  18,  of  the  Constitution  of 
Georsria. 

(e)  That  said  ordinance  is  in  violation  of 
the  Constitution  of  the  state  of  Georgia  as 
contained  in  paragraph  14,  |  1,  art  1,  in  that 
the  reading  of  the  King  James  version  of 
the  Bible,  either  in  its  entirety  or  in  part, 
and  prayer  without  any  restriction  on  or 
guide  for  the  person  offering  the  prayer,  is 
in  aid  of  the  Protestant  ^ect  of  the  Chris- 
tian Church.  Such  version  of  the  Bible  is 
contrary  to  the  beliefs,  opinions,  and  teach- 
ings of  the  Roman  Catholic  sect  of  the  Chris- 
tian Church,  and  the  reading  of  the  New  Tes- 
tament therein  is  contrary  to  the  beliefs  and 
opinions  of  those  holding  the  Jewish  faith, 
and  there  are  many  Roman  Catholics  in  the 
city  of  Rome,  whose  children  or  dependents' 
attend  the  public  school^fiQd  who  pay  tax* 
es  on  their  property  fofi^jhe  support  and 
maintenance  of  the  public  schools,  and  there 
are  many  persons  of  the.  Jewish  faith  whose 
children   or  dependents  attend   the  public 
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schools  and  who  pay  taxes  for  the  mainte- 
nance of  the  public  schools,  besides  other 
probable  sects  and  religions.  Furthermore, 
there  are  only  seven  principals  of  the  pub- 
lic schools  in  the  city  of  Rome,  and  each  and 
all  of  them  are  members  of  the  Protestant 
sects  of  the  Christian  religion.  These  per- 
sons are  vested  with  the  right  to  read  such 
portion  of  said  version  of  the  Bible  as  they 
may  desire,  and  to  offer  such  prayers  as  they 
see  fit,  and  furthermore  to  invite  persons  to 
perform  such  acts  without  restriction  or 
guide.  Such  prayers  may  be  highly  sectari- 
an, and  the  defendants  have  no  power  un- 
der said  ordinance  to  prohibit  the  same. 
The  defendants  officially  represent  the  city 
of  Rome  and  the  people  of  the  city,  no  mat- 
ter what  their  religious  views,  opinions,  or 
convictions  may  be.  The  ordinance  in  ques- 
tion is  violative  of  the  three  paragraphs  of 
the  Constitution  above  set  out,  as  well  as 
of  the  charter  of  the  city  of  Rome.  No  mat- 
ter what  may  be  said  or  given  as  a  reason 
for  the  passage  of  said  ordinance,  it  was 
passed  for  the  purpose  and  has  the  effect  of 
giving  religious  instruction  to  the  children 
attending  the  public  schools  in  the  Protes- 
tant branch  of  the  Christian  religion;  and 
such  persons  as  would  not  desire  their  chil- 
dren or  dependents  to  receive  such  instruc- 
tions are  simply  allowed  to  have  them  ex- 
empt from  such  instructions,  but  neverthe- 
less the  money  which  they  pay  for  taxes  is 
in  part  used  for  giving  such  religious  in- 
structions. 

Willingham,  Wright  &  Covington,  of  Rome, 
for  plaintiffs  in  error. 

Max  Meyerhardt,  Graham  Wright,  and 
Maddox  ft  Doyal,  all  of  Rome,  for  defend- 
ants in  error. 

GILBERT,  J.  [1]  1.  The  portions  of  the 
Constitution  of  this  state  now  under  consid- 
eration are  all  found  in  the  Bill  of  Rights, 
art  1,  §  1,  pars.  12,  13,  and  14.  These  para- 
graphs, declaring  three  distinct  principles, 
may  be  referred  to  in  their  order  as:  (1) 
Freedom  of  religions  conscience;  (2)  freedom 
of  civil  status;  and  (3)  freedom  from  taxa- 
tion for  sectarian  purposes.  The  precise 
question  made  in  this  case  must  not  be  over- 
looked. The  reasons  for  the  contention  that 
the  ordinance  is  violative  of  the  above-men- 
tioned paragraphs  of  the  Constitution  are  as 
follows:  First,  that  the  reading  of  the  King 
James  version  of  the  Bible  is  in  aid  of  the 
Protestant  sect  of  the  Christian  religion. 
Second,  that  such  versicm  is  contrary  to  the 
beliefs,  opinions,  and  teachings  of  the  Rom- 
an Catholic  sect  of  the  Cliristian  religion. 
Third,  that  it  is  contrary  to  the  beliefs  and 
opinions  of  those  holding  the  Jewish  faith. 
Fourth,  that  there  are  many  i>ersons  of  the 
Jewish  faith  and  others  not  of  the  Protes- 
tant Christian  sect  who  pay  taxes  for  the 
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maintenance  of  the  public  schools,  and  that 
the  principals  of  the  public  schools  are  all  of 
the  Protestant  sect;  and  therefore  there 
would  be  a  discrimination  and  violation  of 
the  freedom  from  taxation  clause  of  the  Con- 
stitution. It  will  conduce  to  a  clearer  con- 
struction by  tracing  to  their  origin  the  para- 
graphs of  the  Constitution  referred  to,  and 
ascertaining  the  evils  intended  to  be  ctred 
by  them.  The  founders  and  early  settlers  of 
America  consisted  in  large  part  of  persons 
who  fled  from  the  religious  persecutions  of 
the  old  world  to  the  shores  of  the  new  world 
in  search  of  religious  freedom.  In  establish- 
ing a  government  for  themselves  founded 
upon  principles  of  religious  liberty,  they 
were  by  no  means  ungodly  or  insensible  to 
the  benefits  of  Christianity.  There  is  abun- 
dant historical  evidence,  as  well  as  the  opin- 
ions of  eminent  statesmen  and  jurists,  tot 
the  statement  that  the  pioneers  in  the  forma- 
tion and  conduct  of  American  colonial  gov- 
ernments did  not  have  it  in  mind  to  bring 
about  a  complete  separation  of  church  and 
state.  Indeed,  as  stated  in  10  Mich.  Law  Re- 
view, 164: 

"It  is  doubtful  if  in  a  single  one  of  the  colo- 
nies, before  tiie  Revolution,  there  was  absolute 
freedom  of  belief  and  worship.  *  «  *  Thus, 
in  every  one  of  the  American  colonies  the  state 
already  endeavored  to  interfere  in  matters  re- 
ligious and  in  most  of  them  a  state  church  was 
established.*' 

The  colony  of  Georgia  was  not  an  excex>- 
tion  to  the  general  rule.  In  the  charter 
granted  to  the  "Trustees  for  Establishing  the 
Colony  of  Georgia  in  America,"  it  was  de- 
clared that — 

"There  shall  be  a  liberty  of  conscience  allow- 
ed in  the  worship  of  God,  to  all  persons  resi- 
dent within  the  province,  and  that  all  such  per- 
sons, except  papists,  shall  have  a  free  exer- 
cise of  religion,  so  they  be  contented  with  the 
quiet  and  peaceable  enjoyment  of  the  same,  not 
giving  offence  or  scandal  to  the  government.*' 
McElreath  on  tiie  Constitution  of  Georgia,  | 
236;   1  Jones'  History  of  Georgia,  02. 

In  the  year  1758  the  province  was  divided 
into  districts  according  to  parishes.  The 
parish  at  Savannah  was  designated  as 
"Christ  Church."  The  church  erected  there 
and  the  burial  place  appurtenant  thereto 
were  designated  as  "Parish  Church  and  Cem- 
etery of  Christ  Church."  It  was  provided 
that— 

"Bartholomew  Zouberbuhler,  derk,  the  pres- 
ent minister  of  Savannah,  shall  be  the  rector 
and  incumbent  of  said  church  of  Christ 
Church,  and  he  is  hereby  incorporated  and 
made  a  body  politick  and  corporate,  *  *  * 
enabled  to  sue  and  be  sued,  and  shall  have  the 
cure  of  souls  within  said  parish,  and  shall  be  in 
the  actual  possession  of  the  said  church  with 
its  cemetery  and  appurtenances,  *  *  *  to- 
gether with  the  glebe  land  already  granted  to 
him.'* 


And  it  was  further  provided  that  for  the 
purpose  of  church  repairs,  care  of  cemeteries, 
to  pay  the  salaries  of  the  clerk  and  sexton, 
the  rector  and  his  church  oflidalB  were  au- 
thorized to  levy  a  tax  on  the  estate,  real  and 
personal,  of  all  the  Inhabitants  within  their 
respective  parishes.  While  the  patronage  of 
the  crown  and  of  the  colonial  assembly  was 
extended  in  this  special  manner  in  aid  of 
churches  professing  the  Episcopal  faith.  It 
was  not  designed  to  favor  them  by  an  exclu- 
sive recognition.  Apparently  it  was  intend- 
ed to  place  the  Episcopal  Church  on  much 
the  same  basis  as  it  existed  in  England.  Mr. 
Jones,  in  his  history,  says: 

"There  can  be  no  doubt,  however,  but  that 
it  was  the  intention  of  the  government,  both 
royal  and  colonial,  to  engraft  the  Church  of 
England  upon  the  province."  1  Jones,  Histoiy 
of  Georgia,  527. 

We  have  no  reported  case  arising  In  the 
colony  of  Georgia,  involving  the  freedom  of 
religious  conscience  clause  of  the  royal  char- 
ter to  Georgia ;  but  in  the  colony  of  Massa- 
ehusetts,  where  a  similar  religious-liberty 
covenant  existed,  the  question  did  arise.  The 
provision  in  the  colonial  statute  of  Bfassa- 
ehusetts  was  substantially  identical  with  the 
ordinance  of  Rome,  Ga.,  now  under'  consid- 
eration, except  that  the  former,  in  addition 
to  providing  for  the  reading  of  the  Bible  and 
prayer,  also  provided  "that  the  pupils  learn 
the  Ten  Commandments  and  repeat  them 
once  a  week."  In  this  case.  Commonwealth 
V.  Cooke,  decided  in  1859,  reported  in  7  Am. 
Law  Reg.  (O.  S.)  417,  a  son  of  the  complain- 
ant, eleven  years  of  age,  a  pupil  In  a  public 
school,  was  chastised  by  the  teacher  for  a 
refusal  to  Cixnply  with  the  requirements  of 
the  school  in  the  matter.  The  case  arose  on 
the  prosecution  of  the  teacher.  Tbe  court 
elaborately  discussed  the  question,  and,  re- 
jecting the  contention  of  the  complainant, 
said  in  part: 

"Our  schools  are  the  granite  foundation  on 
which  our  republican  form  of  government  rests. 
They  were  created  and  are  now  sustained  by 
our  Constitution  and  laws,  and  the  almost 
unanimous  voice  of  the  people.  But  a  pupil  in 
one  of  them  has  religious  scruples  of  con- 
science, and  cannot  read  or  repeat  the  Com- 
mandments, unless  from  that  version  of  the 
Bible  which  his  parents  may  approve.  *  *  * 
If  the  plea  of  conscience  and  his  constitutional 
rights  would  protect  him  from  reading  the  Bi- 
ble, is  it  not  equally  dear  that  he  could  not  be 
compelled  to  hear  it  read?  If,  then,  these  are 
constitutional  rights,  secured  to  the  children  in 
our  common  schools,  at  any  time  when  one  pu- 
pil can  be  found  in  each  public  school  in  the 
oommonwealth  with  conscientious  scruples 
against  reading  the  Bible,  or  hearing  it  read, 
the  Bible  may  be  banished  from  them,  and  so 
the  matter  of  education  may  be  taken  from  the 
state  government  and  placed  in  the  hands  of  a 
few  children.  Not  Roman  Catholic  children 
alone.  For  if  the  plea  of  conscience  is  good 
for  one  form  of  sectarian  religion,  it  is  good 
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for  another.  The  chQd  of  ft  Protestant  may 
aay,  'I  am  a  consdentions  believer  in  the  doc- 
trine of  oniversal  aalyation.  There  are  por- 
tions of  the  Bible  read  In  school  which  it  is 
claimed  by  others  tend  to  prove  a  different  doc- 
trine; my  conscience  will  not  aUow  me  to  hear 
it  read,  or  to  read  it.'  Another  objects  as  a 
believer  in  baptism  by  sprinkling.  There  are 
passages  in  the  Bible  which  are  believed  by 
fsome  to  teach  a  different  doctrine.  I  cannot 
read  it;  conscience  is  in  the  way.'  Stfll  an- 
other objects  as  a  believer  in  one  Ood.  *The 
Bible,  it  is  claimed  by  some,  teaches  a  different 
doctrine;  my  conscience  will  not  allow  me  to 
read  it  or  to  hear  it  read.'  And  so  every  de- 
nomination may  object  for  conscience  sake,  and 
war  upon  the  Bible  and  its  use  in  common 
schools.  Those  who  drafted  and  adopted  our 
Constitution  could  never  have  intended  it  to 
meet  such  narrow  and  sectarian  view^.  That 
section  of  the  Constitution  was  clearly  intended 
for  higher  and  nobler  purposes.  It  was  for  the 
protection  of  all  religions— the  Buddhist  and 
the  Brahmin,  the  Pagan  and  the  Jew,  the 
Christian  and  the  Turk—that  all  might  enjoy 
an  unrestricted  liberty  in  their  religion,  and 
feel  an  assurance  that  for  their  religion  alone 
they  should  never,  by  legislative  enactments, 
be  subjected  to  fines,  cast  into  prison,  starved 
in  dungeons,  burned  at  the  stake,  or  made  to 
feel  the  power  of  the  inquisition." 

Antedating  the  decision  of  this  case,  and 
continuing  thereafter  under  the  leadership 
of  Roger  Williams  of  Rhode  Island,  the  move- 
ment for  the  separation  of  church  and  state 
proceeded  with  ever-Increasing  volume  and 
strength.  It  should  be  clearly  understood, 
however,  that  this  was  not  a  movement  for 
the  separation  of  state  from  Christianity,  but 
specifically  a  separation  of  church  and  state. 
Christianity  entered  into  the  whole  warp  and 
woof  of  our  governmental  fabric.  Many  of 
the  statesmen  of  this  country  treated  Chris- 
tianity as  a  part  of  the  law  of  the  land.  In 
the  Declaration  of  Independence,  God,  as  our 
creator,  was  aclmowledged  as  follows: 

"We,  therefore,  the  representatives  of  the 
United  States  of  America,  in  general  Congress 
assembled,  appealing  to  the  Supreme  Judge  of 
the  world  for  the  rectitude  of  our  intentions, 
do,"  etc.  "And  for  the  support  of  this  declara- 
tion, with  a  firm  reliance  on  the  protection  of 
Divine  Providence,  we  mutually  pledge  to  each 
other  our  lives,  our  fortunes,  and  our  sacred 
honor." 

Edward  Thomson,  in  20  Case  and  Com- 
ment, 525  et  seq.,  has  furnished  a  most  in- 
teresting paper  on  the  subject  of  the  rela- 
tion of  religion  to  our  government.  He 
quotes  from  Cooley's  Constitutional  Limita- 
tions  and  Story  on  the  Constitution,  showing 
a  construction  by  these  eminent  authors  with 
which  we  find  ourselves  in  accord.  He 
makes  the  claim  that  Christianity  is  the  only 
religion  known  to  our  American  law;  that 
marriage,  usury,  the  doctrine  of  charities, 
and  the  like,  are  all  derived  from  the  Chris- 
tian religion.  He  draws  attention  to  the  fact 
that  when  our  chief  executive  Is  inaugurated 
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he  is  sworn  upon  the  Bible,  and  he  qootes 
from  the  last  inaugural  address  of  President 
Cleveland  this  language: 

"Above  all,  I  know  there  is  ft  Supreme  Being 
whose  goodness  and  mercy  have  always  f crow- 
ed the  American  people,  and  I  know  he  will  not 
turn  from  us  now  if  we  humbly  and  reverently 
seek  his  powerful  aid." 

Similar  language  is  quoted  from  the  ad- 
dresses of  other  Presidents,  and  attention  is 
called  to  the  fact  that  religious  proclama- 
tions and  national  thanksgiving  proclama- 
tions have  been  issued  by  our  Presidents  for 
more  than  a  generation.  We  will  add  that 
Gen.  Washington,  in  his  first  inaugural  ad- 
dress in  1789,  said: 

"It  would  be  peculiarly  improper  to  omit,  in 
this  official  act,  my  f  erVent  supplications  to  that 
Almighty  Being  who  rules  over  the  universe, 
who  presides  in  the  councils  of  nations,  and 
whose  providential  aid  can  supply  every  human 
defect,  that  his  benediction  may  consecrate  to 
the  liberties  and  happiness  of  the  people  of  the 
United  States.  •  •  ♦  No  people  can  be 
bound  to  acknowledge  the  invisible  hand  which 
conducts  the  affairs  of  men  more  than  the  peo- 
ple of  the  United  States." 

Lincoln,  in  his  famous  Gettysburg  address, 
expressed  this  sentiment: 

"That  this  nation,  under  Qod,  shall  have  a 
new  birth  of  freedom." 

Daniel  Webster,  in  his  great  speech  in  the 
Girard  College  Case,  said: 

"The  massive  cathedral  of  the  Catholic,  the 
Episcopalian  Church  with  its  lofty  spire  point- 
ing heavenward,  the  plain  temple  of  the  Quak- 
er, the  log  church  of  the  hardy  pioneer  of  the 
wilderness,  the  mementoes  and  memorials 
around  about  os,  the  consecrated  graveyards; 
their  tombstones  and  epitaphs,  their  silent 
vaults,  their  moldering  contents,  all  attest  it. 
The  dead  prove  it  as  well  as  the  living.  The 
generations  that  are  gone  before  speak  to  it 
and  pronounce  it  from  the  tomb.  We  feel  it. 
All,  all  proclaim  that  Christianity,  general,  tol- 
erant Christianity,  Christianity  independent  of 
sects  and  parties,  that  Christianity  to  which 
the  sword  and  fagot  are  unknown,  general  tol- 
erant Christianity,  is  the  law  of  the  land."  7 
Works  of  Daniel  Webster,  17G. 

Prof.  Goddard,  in  10  Mich.  Law  Review, 
at  page  166,  said: 

"In  every  celony  were  men  who  had  seen 
and  sorely  felt  the  evils  of  church  control  by 
the  state,  and  to  them  it  must  have  seemed 
dear  how  infinitely  the  difficulties  would  be 
multiplied  if  the  federal  government  undertook 
to  interfere  in  the  establishment  of  any  form 
of  religion.  At  all  events,  upon  the  proposition 
of  Charles  Pinckney  of  South  Carolina,  section 
3  of  article  6  of  the  federal  Constitution,  which 
provided  for  the  oath  to  be  taken  by  officers 
to  support  the  Constitution,  closed  with  that 
famous  clause:  'But  no  religions  test  shall 
ever  be  required  as  a  qualification  to  any  of- 
fice or  public  trust  under  the  United  States.' 
llie     federal     Constitution     was     afterwards 
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amended  prohibiting  any  law  respecting  the 
establishment  of  a  religion  or  prohibiting  the 
free  ezerdae  thereof."  CHyil  Code  (1910)  { 
6684. 

The  article  just  referred  to  denies  that 
this  provision  of  the  federal  Ck>nstitution  can 
be  attributed  to  atheism,  and  contends  that 
every  one  of  its  members  was  a  believer  in 
God,  and  most  of  them  were  church  mem- 
bers, including  General  Washington.  The 
article  further  says: 

"Of  all  its  members  Franklin  has  been  re- 
garded as  least  orthodox.  And  yet,  during  its 
deliberations,  when  it  seemed  impossible  to 
harmonize  the  varying  opinions,  Franklin  of- 
fered his  celebrated  resolution,  in  which  he 
moved  that  'henceforth  prayers  imploring  the 
assistance  of  heaven  an^  its  blessings  upon  our 
deliberations  be  held  in  this  assembly  every 
morning  before  we  proceed  to  business,  and 
that  one  or  more  of  the  clergy  of  the  city  be 
requested  to  officiate  in  that  service.*  In  sup- 
port of  this  resolution  Dr.  Franklin,  among 
other  things,  said:  'I  have  lived,  sir,  a  long 
time,  and,  the  longer  I  live,  the  more  convinc- 
ing proofs  I  see  of  this  truth — that  God  gov- 
erns in  the  affairs  of  men.  And  if  a  sparrow 
cannot  fall  to  the  ground  without  his  notice, 
is  it  possible  that  an  empire  can  rise  without 
His  aid?  We  have  been  assured,  sir,  in  the 
sacred  writings,  that  'except  the  Lord  build 
the  house,  they  labor  in  vain  that  build  it.*  I 
firmly  believe  this;  and  I  also  believe  that, 
without  his  concurring  aid,  we  shall  succeed 
in  this  political  building  no  better  than  the 
builders  of  Babel.'  ** 

Salmon  P.  Chase,  Secretary  of  the  Treas- 
ury, declaring  that  "no  nation  can  be  strong 
except  In  the  strength  of  God,  or  safe  except 
in  his  defense,  the  trust  of  our  people  in  God 
should  be  declared  on  our  national  coins,*' 
ordered  the  Director  of  the  Mint  to  prepare 
a  suitable  motto.  Finally,  "In  God  We 
Trust**  was  selected,  and  for  nearly  60  years 
our  national  coins  have  borne  that  motto.  In 
1907,  during  the  administration  of  President 
Boosevelt,  the  motto  was  omitted  from  the 
eagle  and  the  double  eagle,  but  In  response 
to  a  general  demand  the  Ck)ngress  restored 
it  Catalogue  of  Coins,  Tokens,  etc.,  Treas- 
ury Dept.  1914,  p.  16.  The  Constitutions  of 
every  state  in  the  Union  contain  provisions 
similar  to  those  found  in  the  Constitution 
of  Georgia,  and  practically  all  of  them, 
though  varying  in  language,  contain  the 
three  elements  of  religious  freedom  of  con- 
science; freedom  of  the  civil  status  on  ac- 
count of  religion,  and  freedom  from  taxa- 
tion for  sectarian  purposes.  All  of  these 
draw  their  inspiration  from  a  common 
source.  It  is  confidently  asserted  that  those 
cases  not  in  accord  with  the  view  which  we 
take  have  fallen  into  their  error  by  over- 
looking the  source  of  their  constitutional 
provisions,  to  wit,  section  16  of  the  Virginia 
Bill  of  Bights  of  1776,  and  the  famous  Vir- 
ginia Beligious  Liberties  Statute  of  1785 
written  by  Thomas  Jefferson.    The  Virginia  | 


Bill  of  Bights  did  not  Include  a  freedom 
from  taxation  clause.  The  freedom  from 
taxation  portion  of  the  Jefferson  statute  is 
as  follows: 

"No  man  shall  be  compeDed  to  frequent  or 
support  any  religious  worship  place  or  miii' 
istry  whatsoever." 

Considering  the  words  of  this  statute,  it 
is  clear  that  it  intended  to  prohibit  the  cre- 
ation of  any  state  religion  or  the  support  of 
any  particular  Christian  sect  This  was  so 
important.  In  the  view  of  Mr.  Jefferson,  tbat 
he  caused  it  to  be  written  on  his  epitaph  as 
one  of  three  chief  achievements;  the  other 
two  being  the  Declaration  of  Independence 
tfud  the  founding  of  the  University  of  Vir- 
Sinlfk,  'This  statute,  as  written  by  Mr.  Jef- 
ferson, was  pressed  to  Its  adoption  by  James 
Madison,  and  the  immediate  cause  of  its  pas- 
sage throws  tremendous  light  upon  its  mean- 
ing. As  stated  by  Mr.  Schofield,  2  Constitu- 
tional Law,  463: 

"The  immediate  cause  of  that  statute  was  a 
bill  introduced  in  the  Virginia  Legislature  in 
1784  to  lay  a  tax  for  the  benefit  of  the  clergy 
of  all  Christion  sects  in  Virginia,  leaving  the 
taxpayer  free  to  designate  on  the  collector's 
warrant  the  particular  sect  the  taxpayer  want- 
ed to  give  his  money  to." 

And  further: 

"Jefferson's  statute  was  not  aimed  at  the 
Christian  religion;  it  draws  a  clear  line  be- 
tween the  clergy  and  religion;  it  divorced  the 
church  from  the  state,  but  not  the  state,  L  e., 
the  people,  from  the  Christian  religion." 

The  first  Constitution  of  Georgia,  tliat  of 
1777,  provided  as  follows: 

"All  persons  whatever  shall  have  the  free  ex- 
ercise of  their  religion;  provided  it  be  not  re- 
pugnant to  the  peace  and  safety  of  the  state; 
and  shall  not,  unless  by  consent,  support  any 
teacher  or  teachers  except  those  of  their  own 
profession."    Article  56. 

This  provision,  it  will  be  observed,  was 
not  antagonistic  to  the  idea  In  the  proposed 
Virginia  statute  of  1784,  and  did  not  prohibit 
all  taxation  for  sectarian  purposes.  In  the 
Constitution  of  1780  the  religious  liberty  pro- 
vision did  not  in  substance  differ  from  that 
of  1777.  In  the  Constitution  of  1788  a  simi- 
lar provision,  but  not  differing  in  substance 
from  the  two  previous  ones,  appears.  In  the 
Constitution  of  1861,  after  declaring  in  the 
second  paragraph  that  "God  has  ordained 
that  men  shall  live  under  government,"  it 
was  declared  In  paragraph  7: 

"No  religious  test  shall  be  required  for  the 
tenure  of  any  office;  and  no  religion  shall  be 
established  by  law;  and  no  citizen  shall  be  de- 
prived of  any  right  or  privilege  by  reason  of 
his  religious  belief." 

In  the  Constitution  of  1866  the  provision 
of  the  immediately  previous  Constitution 
was  in  substance  repeated,  and  so  it  was  in 
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the  Consdtntlon  of  1868.  That  brings  us  to 
the  Constitution  of  1877,  with  which  we  are 
now  dealing,  and  which  was  the  first  to  con- 
tain the  freedom  from  taxation  clause. 
From  an  examination  of  all  of  them  and  of 
their  origin,  we  think  it  clearly  appears  that 
the  framers  of  our  Constitutions  have  never 
intended  to  declare  the  policy  of  this  state  to 
be  unrellgious  or  unchristian.  They  did  In- 
tend, in  the  Constitution  of  1877,  to  prohibit 
taxation  for  the  support  of  any  church,  de- 
nomination, or  sectarian  institution  main- 
tained as  a  state  Institution.  Indeed,  the 
protection  afforded  by  the  Constitution  is  a 
protection  to  Individuals,  and  not  to  chur- 
ches; and  this  theory  is  in  accord  with  the 
ablest  thinkers  on  the  subject.  It  is  not  spe- 
ciflcaUy  contended  here  that  the  religious 
beliefs  of  any  individual,  certainly  not  of 
any  adult  citizen,  Is  Interfered  with  in  an  un- 
constitutional way  by  the  ordinance  in  ques- 
tion. It  is  contended  that  the  enforcement 
of  the  ordinance  would  be  to  instruct  the 
school  children  in  the  teachings  of  the  Bible 
in  a  manner  contrary  to  the  beliefs  of  the 
Roman  Catholic  Church  and  of  those  of  the 
Jewish  faith.  But  assuming,  for  the  sake 
of  argument,  that  the  contention  is  broad 
enough  to  include  individual  members  of 
the  church,  we  think  that  certainly  as  to 
paragraphs  12  and  13  of  the  Constitution, 
relating  to  religious  freedom  of  conscience 
and  freedom  of  civil  status,  there  can  be  no 
merit  in  the  contention.  It  would  require  a 
strained  and  unreasonable  construction  to 
find  anything  In  the  ordinance  which  inter- 
feres with  the  natural  and  inalienable  right 
to  worship  God  according  to  the  dictates  of 
one*s  own  conscience.  The  mere  listening 
to  the  reading  of  an  extract  from  the  Bible 
and  a  brief  prayer  at  the  opening  of  school 
exercises  would  seem  far  remote  from  such 
interference.  It  would  be  equally  difficult  to 
find  anything  in  the  ordinance  which  could 
in  any  way  molest  any  inhabitant  of  this 
state  in  person  or  property,  or  prohibit  him 
from  holding  any  public  office  or  trust,  on 
account  of  religious  opinions.  Finally,  when 
It  is  noted  that  pupils  whose  parents  or  guard- 
ians so  .request  may,  under  the  terms  of 
the  ordinance,  be  excused  from  attendance 
uu  Bible  reading  and  prayers,  the  whole  con- 
tention of  plaintiffs  in  error  as  to  para- 
i^raphs  12  and  1.3  must  crumble  into  nothing- 
ness. As  to  the  freedom  from  taxation 
clause,  paragraph  14,  the  privilege  of  the  pu- 
pil to  be  excused  has  no  relation.  It  stands 
upon  quite  another  basis. 

Our  Constitution,  article  1,  §  1,  par.  14 
(Civil  Code  1910,  S  6370),  declares  as  fol- 
lows: 

"No  money  shall  ever  be  taken  from  the  pub- 
lic treasury,  directly  or  indirectly,  in  aid  of 
any  church,  sect,  or  denomination  of  religion- 
ists, or  of  any  sectarian  institution.'* 

It  l8  this  section  of  the  Constitution  upon 
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which  plaintiffs  in  error  must  chiefly  depend. 
Fortunately  the  meaning  of  paragraph  14 
has  already  been  construed  by  this  court. 
In  the  case  of  Trustees  of  First  Methodist 
Church  y.  City  of  Atlanta,  76  6a.  181,  the 
constitutionality  of  a  statute  of  the  General 
Assembly  was  attacked  on  the  ground  that 
it  was  violative  of  the  paragraph  of  the  Con- 
stitution now  under  consideration.  The  act 
of  the  General  Assembly  (Acts  1880-81,  p. 
359)  was  one  giving  to  the  City  of  Atlanta 
authority  to  grade,  pave,  and  otherwise  im- 
prove its  streets,  and  to  assess  the  cost  there- 
of against  abutting  real  estate.  The  city 
paved  streets  on  each  side  of  the  First  Meth- 
odist Church  on  Houston,  Peach  tree,  and 
Pryor  streets,  and  issued  a  fi.  fa.  against  the 
church  for  the  amount  of  the  assessment. 
The  trustees  of  the  church  filed  a  petition  to 
enjoin  the  sale  by  the  city  marshal,  con- 
tending that  such  property,  imder  the  Consti- 
tution, was  exempted  from  taxation,  and 
that  this  was  a  species  of  taxation,  and  that 
the  property  of  the  church  was  exempt  there- 
from. The  legal  question  there  considered 
was  different  from  the  question  now  be- 
fore us,  but  the  interpretation  by  the  court 
at  that  time  is  important  In  the  opinion 
the  court  calls  attention  to  the  fact  that — 

"No  civil  officer,  from  the  Governor  down  to 
the  bailiff  of  a  district,  no  juror  or  witness  Is 
qualified  to  enter  upon  his  office,  or  give  testi- 
mony in  any  matter  without  taking  an  oath  or 
equivalent  affirmation,  to  the  observance  of 
which  he  solemnly  and  reverently  appeals  to 
the  Supreme  Being  for  help  and  guidance.'* 

Reference  is  also  made  to  the  fact  that 
desecration  of  the  Lord's  Day  is  prohibited 
in  various  ways  and  under  heavy  penalties; 
worldly  affairs,  as  a  general  thing,  except  in 
cases  of  necessity,  cannot  be  transacted  on 
Sunday,"  etc.;  that  places  of  religious  wor- 
ship and  church  services  are  protected  from 
intrusion.  And  we  will  add  that  in  the  pre- 
amble to  the  Constitution  of  Georgia  are 
found  these  words: 

"We,  the  people  of  Georgia,  relying  upon  the 
protection  •  ♦  •  of  Almighty  God,  do  or- 
dain and  establish  this  Constitution." 

In  reference  to  the  constitutional  provi- 
sion, article  1,  |  1,  par.  14,  the  court  said: 

"The  manifest  object  of  the  provision  was  to 
prevent  any  appropriation  or  subsidy  that 
might  look  even  remotely  to  the  establishment 
of  a  state  religion,  and  thereby  prevent  the 
full  enjoyment  of  that  freedom  of  worship  se- 
cured by  the  same  instrument  to  every  inhab- 
itant of  the  state.  Judge  Cooley,  Const  Lim. 
pp.  470,  471,  has  dealt  directly  with  this  sub- 
ject, and  has  expressed  reasons  so  sound  and 
convincing  as  to  entitle  them  to  the  careful 
study  of  all  who  are  in  pursuit  of  truth  and 
correct  principle,  and  what  was  said  by  him  so 
fully  conveys  our  own  views  that  we  offer  no 
apology  for  transferring  it  at  length  to  this 
opinion:    'But  thus  careful  to  establish,  pro- 
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tect,  and  defend  religious  freedom  and  equali- 
ty,* says  this  eminent  author,  'the  American 
Oonstitutions  contain  no  provisions  which  pro- 
hibit the  authorities  from  such  solemn  rec- 
ognition of  a  superintending  Providence  in  pub- 
lic transactions  and  exercises  as  the  general 
religious  sentiment  of  mankind  inspires,  and  as 
seems  meet  and  proper  in  finite  and  dependent 
beings.  Whatever  may  be  the  shades  of  re- 
ligious belief,  all  must  acknowledge  the  fitness 
of  recognizing  in  important  human  affairs  the 
superintending  care  and  control  of  the  Great 
GoyemoT  of  the  Universe,  and  of  acknowledg- 
ing with  thanksgiving  His  boundless  favors,  or 
bowing  with  contrition  when  visited  with  the 
penalties  of  His  broken  laws.  No  principle  of 
constitutional  law  is  violated  when  thanksgiving 
or  fast  days  are  appointed;  when  chaplains 
are  designated  for  the  army  and  navy;  when 
legislative  sessions  are  opened  with  prayer  or 
the  reading  of  the  Scriptures,  or  when  religious 
teaching  is  encouraged  by  a  general  exemption 
of  the  houses  of  religious  worship  from  taxa- 
tion for  the  support  of  state  governments.  Un- 
doubtedly the  spirit  of  the  Constitution  will 
require,  in  all  these. cases,  that  care  be  taken 
to  avoid  discrimination  in  favor  of  or  against 
any  one  religious  denomination  or  sect;  but 
the  power  to  do  any  one  of  these  things  does 
not  become  unconstitutional  simply  because  of 
its  susceptibility  to  abuse/  Our  Constitution, 
while  it  takes  away  the  temptation  and  power 
to  make  such  discrimination  either  in  favor  of 
or  against  any  one  religious  denomination  or 
sect,  leaves  it  open  to  the  Legislature  to  en- 
courage religious  instruction  by  exempting  from 
taxation  for  the  support  of  the  state  govern- 
ment 'places  of  religious  worship.'  Code,  { 
6182    [1910],   [S  6554].*' 

Similar  questions  have  been  before  the 
courts  of  many  states.  For  a  consideration 
of  divergent  views  reference  is  made  to  the 
following  as  representative,  but  not  as  ex- 
haustive. As  holding  the  majority  view  of 
the  question  to  the  effect  that  reading  ex- 
tracts from  the  Bible  and  prayers  in  public 
schools  did  not  offend  the  constitutional  pro- 
vision against  the  appropriation  of  public 
moneys  in  aid  of  sectarian  institutions  or  de- 
nominations of  religionists,  the  following 
cases  contain  able  and  comprehensive  discus- 
sions of  the  question:  Hackett  v.  School  Dis- 
trict, 120  Ky.  608,  87  S.  W.  792,  09  L.  R. 
A.  592,  117  Am.  St.  Rep.  599,  9  Ann-  Cas.  36: 
Pfeiffer  v.  Board  of  Education.  118  Mich. 
560,  77  N.  W.  250,  42  L.  R.  A.  536;  Church 
v.  Bullock  (Tfex.)  100  S.  W.  1025;  Id.,  104 
Tex.  1,  109  S.  W.  115,  16  L.  R.  A,  (N.  S.)  860; 
Moore  v.  Monroe,  64  Iowa,  367,  20  N.  W. 
475,  52  Am.  Rep.  444;  Donahoe  v.  Richards, 
38  Me.  379,  61  Am.  Dec.  256;  SpiUer  v.  Wo- 
burn,  12  Allen  (Mass.)  127.  As  entertaining 
the  minority  view  that  such  religious  readings 
and  prayers  are  unconstitutional,  the  follow- 
ing cases  are  cited  for  able  and  elaborate 
discussion:  Freeman  v.  Scheve,  65  Neb.  853, 
91  N.  W.  846,  93  N.  W.  169,  59  U  R.  A.  927; 
State  ex  rel.  Weiss  v.  School  Board,  76  Wis. 
177,  44  N.  W.  967,  7  L.  R.  A.  330,  20  Am.  St. 
Rep.  41;  People  ▼.  Board  of  Education,  245 


111.  834,  92  N.  E.  251,  29  L.  R.  A.  (N.  S.)  442, 
19  Ann.  Cas.  220.  The  case  of  Herold  v. 
School  Directors,  136  La.  1034,  68  South. 
116,  L.  R.  A.  1915D,  941,  Ann.  Cas.  1916A« 
806,  is  in  line  with  the  majority  in  so  far  as 
It  affects  those  of  the  Roman  Catholic  belief, 
but  with  the  minority  in  so  far  as  those  of 
Jewish  faith  are  concerned.  From  the  opin- 
ion we  quote  as  follows: 

''It  is  generally  accepted  that  the  Old  Testa- 
ment was  originally  written  in  Hebrew,  and 
that  the  New  Testament  was  originally  written 
in  Greek.  The  first  complete  English  trans- 
lation is  said  to  have  appeared  about  the  year 
1383.  The  Geneva  BiUe,  embracing  the  New 
and  Old  Testaments,  was  translated  into  Eng- 
lish at  Geneva  in  1560,  and  in  London  in  1576; 
it  was  the  first  tu  omit  the  Apocrypha.  There 
is  the  King  James  version,  or  translation,  of 
the  year  1604;  the  Douay  version  or  transla- 
tion of  the  New  Testament  at  Rheims  in  1582; 
and  the  Old  Testament  at  Douai  in  1609. 
There  is  Luther's  Bible,  1521;  and  then  there 
is  the  Rabbinical  Bible.  There  is  also  the  Kor- 
an, often  called  the  Mohammedan  Bible.  There 
are  doubtless  differences  in  the  several  trans- 
lations of  the  Bible  just  referred  to.  But  it 
is  not  within  the  province  of  the  court  in  this 
case  to  point  out  these  differences,  or  to  give 
them  consideration.  The  court  recognizes  the 
difference  between  the  Rabbinical  Bible  and  the 
Christian  Bible,  in  that  the  latter  adds  to  the 
former  the  New  Testament  Scriptures,  which 
are  the  bases  of  the  Christian  religion.  There 
may  be  other  diiferences,  such  as  the  inclusion 
in  the  one,  and  the  exclusion  from  the  other, 
of  the  Apocrypha.  But  this  difference  is  im- 
material in  the  matter  before  the  court  Chris- 
tians make  daily  use  of  the  Old  Testament 
Scriptures,  and  the  differences  between  the 
Rabbinical  and  Christian  editions  are  not 
known  to  the  ordiaary  lay  reader  beyond  the 
fact  that  the  Christian  Bible  contains  the  New 
Testament.  The  same  condition  of  mind  ex- 
ists with  reference  to  the  Douay  and  the  King 
James  translations.  There  are  said  to  be  some 
differences  and  some  errors  in  translation,  but 
they  are  not  known  to  the  ordinary  lay  reader; 
and  the  court  is  not  called  upon  to  point  out 
these  differences.  They  are  both  Christian  Bi- 
bles, or  the  Bibles  of  the  Christians." 

In  that  case  it  was  also  held  that  a  re- 
quirement that  extracts  from  the  New  Tes- 
tament be  read  in  public  schools  was  a  dis- 
crimination against  Jews,  because: 

"He  denies  that  the  New  Testament  is  the 
Word  of  God,  and  he  denies  our  Savior.  He 
does  not  deny  most  of  the  moral  teachings  of 
Jesus  Christ,  but  he  denies  his  divinity  and  His 
resurrection." 

In  our  opinion  the  ordinance  in  question 
is  no  more  a  discrimination  under  the  Con- 
stitution against  those  of  the  Jewish  faith 
than  those  of  the  Roman  Catholic  belief. 
The  mere  reading  of  extracts  from  the  New 
Testament  or  the  Bible  in  the  public  schools 
cannot  in  any  legitimate  sense  be  considered 
as  an  appropriation  of  public  moneys  to  the 
support  or  establishment  of  a  system  of  re- 


Ga.)  WILKERSON  v. 

(110 

ligion  or  a  sectarian  iostihition.  It  is  true 
that  the  teachers  of  the  public  schools  are 
paid  from  the  proceeds  of  public  taxation, 
and  that  an  InsigQificant  fraction  of  their 
time  would  be  consumed  in  the  reading.  If 
the  theory  contended  for  could  once  be  es- 
tablished, it  might  easily  be  carried  to  an 
Absurd  extent  For  instance,  it  might,  as 
an  inference  from  such  a  ruling,  be  contend- 
ed that  the  inclusion  in  the  school  curricu- 
lum of  books  containing  denials  of  the  teach- 
ings of  Darwin,  Brahma,  Buddha,  or  Confu- 
cius, and  the  lilse,  would  be  teaching  secta- 
rian doctrines,  and  therefore  in  conflict  with 
the  Constitution  of  Georgia.  We  quite  agree 
with  the  Supreme  Court  of  Louisiana  that — 

"The  court  will  not  concern  itself  with  the 
differences  or  alleged  errors  in  the  different 
translations  of  the  Christian  Bible  or. Bible  of 
the  Christians." 

In  the  case  of  Pfeiffer  v.  Board  of  Educa- 
tion, 118  Mich.  560,  77  N.  W.  250,  42  K  R. 
A.  536,  the  question  was  substantially  the 
same  as  the  one  with  which  we  are  now 
dealing.    In  the  opinion  it  was  said: 

"It  is  not  to  be  inferred  that  •  ♦  •  the 
convention  intended  to  prohibit  in  the  public 
schools  all  mention  of  a  subject  [morality  and 
religion]  that  schools  were  to  be  established 
to  foster— particularly  as  the  provision,  when 
traced  to  its  historic  origin  [the  Virginia  Con- 
stitution and  statute  of  Jefferson],  is  shown  to 
have  been  aimed  at  quite  another  evil.*' 

The  court  decided  that  the  reading  of  ex- 
tracts from  the  Bible  is  not  in  violation  of 
any  constitutional  provision.  Paraphrasing 
the  language  used  In  Donahoe  ▼.  Richards,  38 
Me.  379,  61  Am.  Dec.  256,  we  will  say  that 
no  theological  doctrines  are  required  to  be 
taught.  The  creed  of  no  sect  must  be  af- 
firmed or  denied.  There  is  no  necessary  in- 
terference, by  way  of  Instruction,  with  the 
views  of  the  scholars,  whether  derived  from 
parental  or  sacerdotal  authority.  "Reading 
the  Bible  is  no  more  an  interference  with 
religious  belief  than  would  reading  the  my- 
thology of  Greece  or  Rome  be  regarded  as 
interfering  with  religious  belief  or  an  affirm- 
ance of  the  pagan  creeds.  A  chapter  in  the 
Koran  might  be  read,  yet  it  would  not  be  an 
affirmation  of  the  truth  of  Mohammedanism, 
or  an  interference  with  religious  faith."  No 
one  is  required  to  believe,  or  punished  for 
disbelief,  either  in  its  Inspiration  or  want 
of  inspiration,  in  the  fidelity  of  the  transla- 
tion or  Its  accuracy,  or  in  any  set  of  doc- 
trines deducible  or  not  deducible  therefrom. 
The  plaintiffs,  in  the  trial  court,  admitted 
that  the  reading  of  the  King  James  version 
of  the  Bible  was  contrary  to  the  beliefs,  opin- 
ions, and  teachings  of  the  Roman  Catholic 
Church,  and  that  the  reading  of  the  New 
Testament  la  likewise  contrary  to  the  beliefs 
of  those  citizens  holding  the  Jewish  faith. 
TJiis  can  have  no  effect  on  the  meaning  of 
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the  Constitution,  which,  as  we  hold,  fails  to 
show  any  violation  of  constitutional  rights. 

The  case  of  People  v.  Board,  245  111.  334, 
92  N.  E.  251,  29  L.  R.  A.  (N.  S.)  442,  19  Ann. 
Cas.  220,  goes  to  greatest  extremes  in  tak- 
ing a  contrary  view  of  the  question,  and  for 
that  reason  it  is  selected  for  discussion.  An 
analysis  and  criticism  of  this  case  by  a  lead- 
ing member  of  the  bar  of  Illinois,  a  profes- 
sor in  Northwestern  University  (lU.)  is  of 
peculiar  value  and  should  carry  more  weight 
for  that  reason.  Such  we  find  in  Mr.  Scho- 
field*s  work  on  Constitutional  Law,  edited 
and  published  after  his  death  by  the  law  fac- 
ulty of  Northwestern  University.  That  the 
analysis  was  thorough  is  shown  by  the  fact 
that  it,  together  with  marginal  notes  of  au- 
thorities, comprises  pages  459  to  509,  inclu- 
sive. In  that  case  there  was  a  majority  opin- 
ion concurred  in  by  five  Justices,  and  a  dis- 
senting opinion  by  two  Justices.  It  cites  as 
authority  the  two  cases  mentioned  above. 
Freeman  v.  Scheve,  65  Neb.  853,  91  N.  W. 
846,  98  N.  W.  169,  59  L.  R.  A.  927;  State 
ex  rel.  Weiss  v.  School  Board,  76  Wis.  177, 
44  N.  W.  967,  7  L.  R.  A.  330,  20  Am.  St  Rep. 
41,  and  we  think  Mr.  Schofield  is  sustained  in 
his  statement  that  neither  of  these  cases  is 
sufficient  to  support  the  majority  opinion  in 
its  entirety,  because  they  hold,  at  most,  that 
Bible  reading  may  be  so  conducted  in  the 
public  schools  as  to  discriminate  against 
those  of  the  Roman  Catholic  faith,  and  there- 
fore he  concludes  that  the  majority  opinion 
"makes  niihois  the  only  state  in  the  Union 
which  puts  the  constitutional  padlock  on  the 
Bible  in  the  public  schools."  He  shows  the 
origin  of  the  Illinois  constitutional  provisions 
to  be  the  same  as  that  to  which  we  have 
traced  the  Georgia  provision,  and  thus  ac- 
counts for  the  fundamental  error  In  the  ma- 
jority opinion.  In  reference  to  the  source  of 
these  constitutional  provisions,  he  makes  the 
following  comment: 

"Mr.  Justice  Story  concisely  expresses,  in 
his  work  on  the  Constitution,  the  effect  of  the 
guaranties  of  religious  liberty;  as  they  appear 
in  the  Virginia  Constitution  of  1776  and  in  the 
Virginia  statute  of  1785,  in  the  Illinois  Bill  of 
Rights,  and  in  the  first  amendment  to  the  fed- 
eral Constitution,  as  limitations  on  the  power 
of  organized  government.** 

And  quotes  from  2  Story  on  the  Constitu- 
tion, §  1877: 

"  *The  real  object  was  •  •  ♦  to  exclude 
all  rivalry  among  Christian  sects,  and  to  pre- 
vent any  [governmental)  ecclesiastical  estab- 
lishment, which  should  give  to  a  hierarchy  the 
exclusive  patronage  of  ♦  ♦  ♦  the  govern- 
ment.' " 

He  asserts  that  the  proposition  ultimately 
rests,  not  on  the  ground  that  reading  the 
Bible  in  the  public  schools  molests  a  person 
in  the  exercise  of  religious  professions,  wor- 
ship, or  opinion,  but  on  the  ground  that  read- 
ing the  Bible  in  the  public  ^chools  molests 
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the  taxpayer  without  any  regard  to  his  re- 
ligion or  want  of  religion. 

"Reading  the  Bible  in  the  public  achools, 
even  as  a  mode  of  worship,  does  not  transform 
the  teachers  into  an  order  of  clergy  to  attend 
upon  the  offices  of  religion;  nor  does  it  trans- 
form the  appropriation  to  pay  the  salaries  of 
the  teachers  into  an  appropriation  to  help  sup- 
port the  clergy  of  any  sect;  nor  does  it  trans- 
form the  schooihouses  into  churches  or  places 
of  worship;  nor  does  it  confine  the  occupation 
of  teaching  in  the  public  schools  to  the  mem- 
bers of  any  sect." 

And  further: 

"The  truth  is,  none  of  the  original  religious- 
liberty  guaranties  as  they  appear  in  the  Vir- 
ginia Constitution  and  statute  and  in  the  Il- 
linois Bill  of  Rights,  either  the  one  for  freedom 
of  religious  profession,  worship  and  opinion, 
or  the  one  for  freedom  from  civil  and  political 
disabilities  on  account  of  religion,  or  the  one 
for  freedom  from  taxation  to  help  support  any 
church  establishment,  ever  had  any  serious 
application  or  force  as  limitations  on  the  power 
of  the  Legislature  to  provide  public  schools  and 
prescribe  the  public  school  curriculum.*' 


In  regard  to  the  objection  that  the  King 
James  version  of  the  Bible  is  opposed  to 
the  Roman  Catholic  belief,  he  says: 

"The  answer  is,  the  objection  only  shows,  at 
the  most,  that  the  King  James  Bible  is  non- 
Roman  Catholic,  not  that  it  is,  of  itself  and 
DieiceBsarily  in  a  constitationai  sense,  anti- 
Roman  Catholic." 

a 

In  regard  to  the  objection  on  the  part  ot 
those  of  the  Jewish  faith,  he  says: 

<  "The  case  of  a  Jew  complaining  to  a  court 
of  reading  the  Bible  or  instruction  in  the 
Christian  religion  in  the  public  schools  raises 
the  question  whether  the  Constitution  vests  in 
a  Jew,  not  as  a  Jew,  but  as  a  taxpayer,  a  con- 
stitutional right  to  command  *  *  *  courts 
to  exclude  reading  the  Bible  or  Instruction  in 
the  Christian  religion  from  the  public  school 
curriculum  altogether,  merely  because  it  is  the 
Bible  or  the  Christian  religion.  The  answer  is, 
the  Constitution  does  nothing  of  the  kind.  The 
Jew  may  complain  to  a  court  as  a  taxpayer 
just  exactly  when,  and  only  when,  a  Christian 
may  complain  to  a  court  as  a  taxpayer,  i.  e., 
when  the  Legislature  authorizes  such  reading 
of  the  Bible  or  such  instruction  in  the  Christian 
religion  in  the  public  schools  as  gives  one 
Christian  sect  a  preference  over  others." 

The  analysis  clearly  shows  the  unsound- 
ness of  the  conclusion  reached  by  the  major- 
ity of  the  court  in  that  case,  and  the  absence 
of  authority  to  sustain  It. 

The  weight  of  authority  among  American 
courts  Is  In  accord  with  the  view  taken  by 
this  court  in  the  case  of  First  Methodist 
Church  V.  City  of  Atlanta,  76  Ga.  181,  to  the 
general  effect  that  the  constitutional  pro- 
visions like  article  1,  1 1,  par.  14,  of  the  Con- 
stitution of  Georgia,  were  Intended  to  forbid 
the  levy  of  direct  taxation  to  support  the 
establishment  of  a  state  religion,  or  to  for- 


bid any  preference  or  discrimination  betwe^i 
religious  sects  or  creeds.    The  reading  of  the 
Scriptures  in  the  public  schools  does  not  con- 
vert the  school  Into  a  sectarian  institution. 
The  case  of  First  Methodist  Church  v.  At- 
lanta, supra,  was  subsequently  reviewed  and 
overruled ;   but  there  was  no  modification  or 
change  in  the  construction  given  to  the  mean- 
ing of  article  1.  S  It  par.  14,  of  the  Georgia 
Constitution.    City  of  Atlanta  v.  First  Pres- 
byterian Church.  86  Ga.  730,  13  S.  E,  252, 
12  L.  R.  A.  852.     Courts  are  no't  concerned 
with  the  wisdom  of  legislation.    It  Is  the  du- 
ty of  the  court  to  decidei  In  a  proper  case 
whether  legislation  is  in  conflict  with  the 
Constitution;    but  in  aU  cases  the  conflict 
must  be  clear  and  manifest  before  the  court 
will  declare  the  same  void.    All  doubts  must 
be  resolved  in  favor  of  the  constitutionality', 
certainly  with  regard  to  the  Constitution  of 
this  state.    Construing  paragraph  14  of  arti- 
cle 1,  S  1,  in  connection  with  paragraphs  12 
and  13  of  the  same  article  of  the  Constitu- 
tion of  Georgia,  as  we  do,  in  harmony  with 
the  previous  expression  of  this  court  and 
with  the  weight  of  authority  throughout  the 
American  Union,  we  hold  that  the  ordinance 
of  the  city  of  Rome  requiring  the  board  of 
education   to   have,   through   the   principals 
and  others,  the  reading  of  extracts  from  the 
Bible  and  prayers  in  the  public  schools  of 
Rome,  is  not  in  conflict  with  the  Constitution 
of  this  state  for  any  reason  assi^ed. 

[2]  2.  The  act  of  the  General  Assembly 
approved  August  19,  1918  (Acts  1918,  pp. 
813  to  885),  providing  a  new  charter  for  the 
city  of  Rome  and  establishing  government 
by  city  commissioners,  in  section  83  provided 
for  the  establishment  of  a  system  of  public 
schools,  and  further  that — 

• 

"The  said  commission  is  empowered  to  main- 
tain and  is  authorized  and  empowered  to  pro- 
vide by  ordinance,  in  their  discretion,  for  ap- 
propriate agencies  to  regulate,  supervise  and 
carry  on  said  system  of  public  schools  and  to 
render  same  efficient." 

In  section  84  It  provided  that  a  board  of 
education  to  consist  of  flve  members  "be  and 
the  same  is  hereby  established."  In  section 
86  it  was  provided  that  said  board  of  educa- 
tion and  the  individual  members  thereof 
shall  be  amenable  to  the  said  city  commis- 
sion, and  may  be  removed  from  office  upon 
trial  and  conviction,  and  that  the  city  com- 
mission shall  elect  the  successor  of  the  mem- 
ber or  members  so  removed.  In  section  87  it 
was  provided  that  the  board  of  education 
"shall  have  supervision  and  control  over  said 
[system  of]  public  schools  in  accordance  with 
the  provisions  of  this  charter  and  the  ordi- 
nances of  said  city."  Section  92  of  the  act 
provides  that  it  shall  be  the  duty  of  the 
board  of  education  to  make  reports  to  the 
dty  commission,  at  such  times  as  they  ma; 
be  called  upon  to  do  so,  of  all  matters  per- 
taining to  said  public  schools;   and  farther 
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provides  that  all  books,  papers,  bills  and 
Touchers  of  the  board  shall  at  all  times  be 
open  to  inspection  and  examination  by  the 
commission  or  such  other  agency  as  they 
may  employ  for  that  purpose.  Section  93 
provides  for  a  board  of  visitors  for  the  public 
schools,  and  provides  that  such  board  of  vis- 
itors shall  make  a  report  to  the  city  commis- 
sion and  the  board  of  education  of  their  work, 
with  such  recommendations  as  they  may  deem 
proper  concerning  the  further  management 
of  the  schools;  and  section  94  provides: 

'That  the  said  city  commissioD  are  authorized 
and  empowered  to  pass  such  further  ordinances 
and  resolutions,  not  in  conflict  with  this  act,  as 
they  may  deem  for  the  best  interest  of  said 
public  schools,  and  further  define  the  duties  of 
said  board  of  education." 

All  of  the  sections  of  the  charter  of  the 
city  of  Rome  relating  to  the  public  school 
system  must  be  construed  together;  and, 
thus  construed,  we  think  it  is  clear  that  it 
was  the  intention  of  the  General  Assembly 
to  make  the  board  of  education  amenable  to 
the  city  commission  as  expressed  by  ordinance 
in  all  matters  not  contrary  to  the  charter  of 
the  city  of  Rome  or  the  laws  and  constitu- 
tion of  this  state.  As  we  view  the  provisions 
of  the  charter,  we  find  no  conflict  between 
the  provision  in  section  87  to  the  effect  that 
the  board  of  education  shall  have  supervi- 
sion and  control  over  the  public  schools  In 
accordance  with  the  provisions  of  the  char- 
ter and  the  ordinances  of  the  city,  and  the 
other  provisions  of  the  charter  establishing 
the  board  of  education;  therefore  we  think 
the  contention  made  by  the  plaintiffs  in  error, 
that  under  the  terms  of  the  charter  of  the 
city  of  Rome  the  board  of  education  have 
authority,  without  interference  from  the 
commission  of  the  city,  to  prescribe  and  put 
into  effect  the  course  of  instructions,  and 
that  the  ordinance  is  an  usurpation  of  their 
privileges  and  duties  in  this  respect,  is  with- 
out merit.  While  the  board  of  education  Is 
an  important  agency  of  the  municipal  gov- 
ernment and  invested  with  wide  discretion 
and  power,  it  is  not  independent  of  the  mu- 
nicipal government,  but  is  made  subject  to 
and  dependent  upon  the  municipal  govern- 
ment in  all  respects  within  the  lawful  powers 
of  the  latter  as  above  expressed. 

[3,4]  3.  Mandamus  is  the  proper  remedy 
to  require  the  board  of  education  of  the  city 
of  Rome  to  perform  the  duty  imposed  by 
law,  where  it  is  the  only  adequate  and  spe- 
cific remedy  at  law.  Mattox  v.  Board  of  Ed- 
ucation, 148  Ga.  577,  581,  97  S.  E.  532,  5  A. 
L.  R.  568.  In  the  present  case  it  is  the  only 
adequate,  specific,  and  complete  remedy  to 
enforce  the  terms  of  the  city  ordinance  in 
question.  Section  86  of  the  charter  of  the 
city,  empowering  the  commissioners  to  re- 
move the  board  of  education.  Is  not  adequate 
and  complete,  since  the  successors  of  the 
ofiicers  removed  would  have  it  in  their  power 
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to  also  refuse  compliance,  and  so  would 
their  successors,  and  so  on  ad  infinitum, 
thus  bringing  about  delay  and  no  certainty 
as  to  bringing  about  obedience  to  the  terms 
of  the  ordinance.  While  courts  will  not 
undertake  to  control  the  exercise  of  matters 
intrusted  to  the  discretion  of  public  school 
officers,  nor  to  compel  such  officers  to  do  in 
a  specified  manner  any  act  which  involves 
discretion  and  judgment,  mandamus  will 
issue  to  command  said  officers  to  act  or  to 
set  them  in  motion.  Richmond  County  v. 
Steed,  150  Ga.  229, 103  S.  E.  253. 

Judgment  affirmed. 

AH  the  Justices  concur,  except  BEX3K,  P. 
J.,  and  HIN£3S,  J.,  who  dissent. 

BECK,  P.  J.,  dissents  from  the  judgment 
in  this  case  on  the  ground  that  the  court  will 
not  undertake,  by  writ  of  mandamus  and 
proceedings  ancillary  thereto  to  compel  the 
observance  of  the  ordinance  in  question. 

HINES,  J.  I  dissent  from  the  opinion  of 
the  majority  in  this  case.  I  do  so  with  con- 
siderable misgiving,  as  I  am  without  the  aid 
and  comfort  of  a  single  one  of  my  Associates ; 
but,  being  committed  with  my  whole  soul  to 
the  doctrine  of  religious  freedom,  including 
freedom  from  molestation  in  matters  of  qdu- 
science,  I  feel  in  duty  bound  to  give  vent  to 
my  inability  to  agree  to  the  conclusion  reach- 
ed by  my  able  Associates. 

The  ordinance  of  the  city  of  Rome  provides 
that— 

"The  board  of  education  shall  require  some 
portion  of  the  King  James  version  of  the  Bible, 
of  either  the  Old  or  New  Testaments,  to  bt« 
read  and  prayer  offered  to  God  in  the  hearing 
of  the  pupils  of  the  public  schools  of  the  city 
of  Rome  daily  during  the  regular  sessions  of 
these  schools;  *  *  *  that  these  readings 
and  prayers  shall  be  conducted  by  the  princi- 
pals of  said  schools,  or  by  persons  Invited  by 
them  for  such  services,  and  the  selections  of 
Scripture  to  be  read  shall  be  made  by  the  per- 
sons conducting  the  readings,  and  the  readings 
shall  be  without  comment.*' 

This  ordinance  further  provides  that— 

"Exemption  from  attendance  on  these  read- 
ings and  prayers  shall  be  granted  to  any  pupil 
or  pupils  whose  parents  or  guardians  shall  pre- 
sent to  the  superintendent  of  the  schools  re- 
quest in  writing  for  such  exemption  upon  the 
ground  of  conscientious  objections." 

This  ordinance  is  attacked  on  the  ground 
that  it  conflicts  with  these  provisions  of  the 
state  Constitution: 

(a)  "All  men  have  the  natural  and  inaliena- 
ble right  to  worship  God,  each  according  to  the 
dictates  of  his  own  conscience,  and  no  human 
authority  should  in  any  case  control  or  inter- 
fere with  such  right  of  conscience.*'  Article 
1,  §  1,  par.  12. 

(b)  "No  inhabitant  of  this  state  shall  be 
molested  in  person  or  property,  or  prohibited 
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from  holding  any  public  office  or  trust,  on  ac- 
count of  his  religious  opinions;  but  the  right 
of  liberty  of  conscience  shall  not  be  so  con- 
strued as  to  excuse  acts  of  licentiousness,  or 
justify  practices  inconsistent  with  the  peace 
and  safety  of  the  state."    Paragraph  13. 

(c)  "No  money  shall  ever  be  taken  from  the 
public  treasury,  directly  or  indirectly,  in  aid 
of  any  church,  sect,  or  denomination  of  re- 
ligionists, or  of  any  sectarian  institution." 
Paragraph  14. 

This  ordinance  violates  the  rights  secared 
by  all  the  above  constitutional  provisions, 
and  therefore  is  unconstitutional  and  void. 
The  first  provision  declares  the  natural  and 
Inalienable  right  of  the  individual  to  worship 
God  according  to  the  dictates  of  his  own  con- 
science; and  guarantees  and  safeguards  this 
sacred  right  of  conscience  by  declaring  that 
no  human  authority,  not  even  the  board  of 
commissioners  of  the  city  of  Rome,  shall  in 
any  ease  control  or  interfere  with  such  right 
of  conscience.  Yet  this  ordinance  provides 
a  system  of  worshipping  God,  consisting  of 
reading  the  King  James  version  of  the  Scrip- 
tures and  prayers,  and  names  the  principals 
of  the  Rome  schools,  or  the  persons  selected 
by  -them  as  the  ministers  of  the  system. 
This  ordinance  established  a  system  of  wor- 
ship for  the  schools  of  Rome,  and  thus  in 
this  case  controls  or  interferes  with  the  in- 
dividual worship  of  God.  Roger  Williams 
said:  "No  one  should  be  bound  to  worship, 
or  to  maintain  a  worship  against  his  own 
consent"  Religious  freedom  includes  the 
right  not  to  worship  God  at  all.  All  the 
pupils  of  the  Rome  public  schools,  unless 
their  iMirents  or  guardians,  in  writing,  re- 
quest that  they  be  excused,  are  bound  to  atr 
tend  these  religious  exercises.  The  unex- 
cused  children  are  bound  to  attend  and  listen 
to  this  worship.  It  will  not  do  to  say  that 
parents  or  gruardiaus,  having  conscientious 
objections  to  the  Rome  system  of  worship, 
can  exempt  their  children  or  wards  from  at- 
tendance thereon,  and  that  this  exception 
saves  the  constitutionality  of  this  ordinance. 
The  exemption  of  certain  classes  from  the 
operation  of  an  unconstitutional  enactment 
will  not  save  its  face. 

The  second  provision  of  the  state  Constitu- 
tion, above  set  out,  provides  that  "No  in- 
habitant of  this  state  shall  be  molested  In 
person  or  property  ♦  ♦  ♦  on  account  of 
his  religious  opinions."  Does  this  ordinance 
conflict  with  this  provision?  Is  the  language, 
"molested  in  person,"  confined  to  deprivation 
of  personal  liberty  and  to  the  infliction  of 
stripes  or  punishment,  because  of  one's  re- 
ligious beliefs?  It  seems  to  me  that  this 
language  has  a  much  broader  significance. 
It  treats  the  person  as  made  up  of  body, 
mind,  and  spirit  To  "molest"  is  to  vex, 
worry,  or  disturb.  Anything  which  vexes, 
worries,  or  disturbs  a  person  In  body  mind, 
or  soul  falls  within  the  meaning  of  this  lan- 
guage. 


The  religious  opinions  of  the  Oatholics 
proscribe  the  King  James  version  of  the 
Scriptures.  The  beliefs  of  the  Jews  condenn 
the  teachings  of  the  New  Testament,  which 
constitutes  a  part  of  this  version  of  the  Bible. 
Various  branches  of  the  Protestant  Church 
base  their  peculiar  tenets  upon  certain  texts 
of  the  New  Testament  found  in  this  version. 
The  reading  of  this  version  offends  and  mo- 
lests the  Catholics  and  the  Jews.  The  read- 
ing of  certain  texts  of  this  version  will  mo- 
lest certain  sects  of  Protestants.  The  sys- 
tem of  worship  provided  for  in  this  ordinance 
will  offend  the  deists,  atheists,  and  agnos- 
tics. This  molestation  of  these  various  sects 
will  or  may  come  from  the  enforcement  of 
this  ordinance,  and  on  account  of  their  re- 
ligious beliefs;  and  falls  within  the  condem- 
nation of  this  provision  of  our  state  Consti- 
tution. Parents  and  guardians  who  may  be 
deists,  atheists,  or  agnostics,  and  even  Chris- 
tians with  strong  convictions,  may  be  loath 
to  disclose  their  objection  to  this  worship, 
for  fear  they  might  be  subjected  to  criticism, 
if  they  were  to  request  in  writing  that  their 
children  or  wards  be  excused  from  attend- 
ance. 

Finally,  this  ordinance  falls  within  the 
spirit,  if  not  within  the  letter  of  the  provision 
of  our  state  Constitution,  which  declares 
that— 

"No  public  money  shall  ever  be  taken  from 
the  public  treasury,  directly  or  indirectly,  in 
aid  of  any  church,  sect,  or  denomination  of 
religionists,   or  of  any   sectarian  institution." 

We  cannot  disguise  the  fact  that  making 
the  reading  of  the  King  James  version  of  the 
Bible  a  part  of  the  worship  of  the  public 
schools  puts  municipal  approval  upon  that 
version,  and  thus  discriminates  in  favor  of 
and  aids  the  Protestant  sects  of  the  Chris- 
tian religion.  So  the  selection  of  the  Douay 
Bible  wpiild  put  the  stamp  of  municipal  ap- 
proval on  it,  and  thus  discriminate  in  f^vor 
of  and  aid  the  Catholics.  The  public  schools 
are  supported  by  taxation.  Members  of  all 
denominations  of  religionists  contribute  to 
the  funds  by  which  they  are  sui)ported.  No 
public  funds  can  be  lawfully  taken  from  the 
public  treasury  and  used  in  any  manner 
which  aids  any  sect  or  denomination.  The 
use  of  such  funds,  in  running  public  schools, 
in  which  a  curriculum  exists  and  which  aids 
any  sect,  is  forbidden  by  this  provision. 

I  recognize  the  perils  of  the  public  schools 
to  morals  and  religion,  due  to  the  lack  of  mor- 
al instruction;  and  the  importance  of  sup- 
plying the  teaching  of  morals  and  religion. 
Yet  this  must  be  accomplished  by  methods 
which  keep  the  state  and  church  separate, 
which  protect  the  natural  and  inalienable 
right  of  any  Individual  to  worship,  or  not 
to  worship,  God  according  to  the  dictates  of 
his  own  conscience,  and  under  which  no  aid 
Is  given  to  any  sect  or  denomination. 


Qa.)  CUBTIS  V.  STATE 
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CARTLEDGE  v.  ASH  FORD  et  «l. 
(No.  2691.) 


{Supreme  €k>art  of  Georgia.    Feb.  16,  1022.) 

(Syllabus  by  the  Court.) 

f.  Boundaries  «=»52 (3)— Husband,  though  not 
given  notice  of  intention  to  have  line  marked, 
held  bound  by  ]udgment  against  wife. 

Where  a  hasband  and  ?nfe  were  in  pos- 
session as  joint  owners  of  a  life  estate  in  land, 
and  due  notice  was  served  on  the  wife  alone,  by 
the  owner  of  adjoining  lands,  of  his  intention 
to  have  the  lines  between  the  respective  lands 
marked  by  processioners  under  the  Civil  Code 
1910,  S  3818  et  seq.,  and  on  the  appointed  day 
the  processioners  proceeded  to  locate  the  line, 
and  the  husband,  who  was  without  due  notice, 
was  present  and  protested  against  the  legality 
of  the  proceeding,  and  afterwards  the  wife  filed 
a  protest  to  the  return  of  the  appraisers  as 
provided  in  Civil  Code  1910,  f  3823,  and  on 
the  trial  of  the  issue  in  the  superior  court 
made  by  the  objection  to  the  returns  the  hus- 
band was  present  and  testified  as  a  witness, 
both  will  be  bound  by  the  judgment.  By  the 
terms  of  section  3823  of  the  Civil  Code  the 
husband,  if  dissatisfied,  could  have  filed  his  pro- 
test or  intervened  on  the  trial  of  the  issue 
formed  by  the  protest  of  the  wife. 


907 


(28  Oa.  App.  219) 
CURTIS  V.  STATE.    (No.   13143.) 


2.  Injunction  ^=» 1 30— Verdict  properly  direct- 
ed when  demanded  by  evidence. 

Thereafter,  on  a  petition  filed  by  a  succes- 
sor in  title  of  such  adjoining  landowner,  alleg- 
ing a  continuous  trespass  on  the  part  of  the 
husband  and  wife  and  threats  of  bodily  injury 
on  the  part  of  the  husband,  where  the  evidence 
without  conflict  demanded  the  finding,  the  court 
did  not  err  in  directing  a  verdict  for  the  plain- 
tiff, granting  a  permanent  injunction  against 
the  defendants.  Caverly  v.  Stovall,  148  Ga.  705 
(3),  708,  85  S.  E.  844. 

Fish,  C.  J.,  and  Atkinson,  J.,  dissenting. 

Error  from  Superior  Court,  Riclimond 
County;  H.  C.  Hammond,  Judge. 

Suit  by  J.  £.  Ashford  and  others  against 
£.  A.  Cartledge.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

Isaac  S.  Peebles,  Jr.,  of  Augusta,  for  plain- 
tiff in  error. 

Pierce  Bros,  and  Jno.  W.  Barnhill,  all  of 
Augusta,  for  defendants  in  error. 


GILBERT,  J.    Judgment  affirmed. 

All  the  Justices  concur,  except  FISH,  0. 
J.,  and  ATKINSON,  J.,  who  dissent  and  cite 
Brady  v.  Brady,  71  Ga.  71(3  a);  Carmichael 
V.  Jordan,  131  Ga.  514,  62  S.  E.  810. 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  14,  1922.    Rehearing  I>enied 

March  12, 1922.) 

(Syllabus  by  the  Court.) 

1.  Oriminal  law  ^=»I064(1, 2)— Ground  of  mo- 
tion not  considered  If  not  understandable  In 
itself;  ground  of  motion  complaining  of  vari- 
ance too  Indefinite  te  be  considered. 

Under  repeated  rulings  of  tbe  Supreme 
Court  and  of  this  court,  a  ground  of  a  motion 
for  a  new  trial  (except  the  three  usual  gen- 
eral grounds)  must  be  complete  and  under- 
standable within  itself,  and  no  ground  of  the 
motion  will  be  considered  by  the  reviewing 
court  where  the  ground  is  so  defective  and  in- 
complete that  in  order  to  understand  it  an  ex- 
amination of  the  brief  of  evidence  or  some 
other  portion  of  the  record  becomes  necessary. 
In  the  instant  case  one  ground  of  the  motion 
for  a  new  trial  is  as  follows:  "(4)  Because 
there  is  a  fatal  variance  between  the  indict- 
ment and  the  proof.*'  Under  the  ruling .  just 
stated,  this  ground  is  entirely  too  indefinite, 
vague,  and  incomplete  to  be  considered.  It  not 
only  omits  to  point  out  definitely  wherein  there 
is  a  variance  between  the  indictment  and  the 
proof,  but  fails  to  give  even  a  hint  as  to  what 
constitutes  the  alleged  variance. 

2.  Homidde  «=» 1 1 6(2) ^Charge  as  to  neces- 
sity that  danger  be  urgent  and  pressing  held 
not  error. 

The  court  did  not  err  in  charging  that  *'the 
danger- must  be  urgent  and  pressing,  or  appar- 
ently so,  to  malce  the  doctrine  of  reasonable 
fears  applicable.*'  Ellison  v.  State,  137  Ga. 
193  (1),  73  S.  E.  255,  and  citations. 

3.  Homicide  «5»3I7  —  Error  In  oharglno  «■ 
murder  not  ground  for  new  trial  where  de- 
fendant oonvioted  of  manslaughter. 

The  excerpt  from  the  charge  upon  the  law 
of  murder,  complained  of  in  the  fifth  ground  of 
the  amendment  to  the  motion  for  a  new  trial, 
even  if  error,  does  not  require  another  trial, 
since  the  defendant  was  not  convicted  of  mur- 
der but  of  voluntary  manslaughter. 

4.  Criminal  law  <&s>753(l)~Homioide  (@=>268— 
Whether  there  was  any  assault  on  person 
killed  in  shooting  at  another  held  a  queetlon 
for  the  Jury;  refusal  to  direct  verdlot  not 
error. 

Complaint  is  made  of  the  court's  refusal 
of  a  request  to  charge  as  follows:  "The  de- 
fendant is  charged  with  assaulting  and  killing 
Iris  Broom.  To  be  guilty,  defendant  must  be 
shown  guilty  as  charged.  The  evidence  fails 
to  show  any  assault  upon  Iris  Broom  or  any 
intent  to  kill  her,  and  it  is  therefore  your  duty 
to  return  a  verdict  of  not  guilty."  The  court 
properly  refused  this  request.  The  evidence 
showed  that  Iris  Broom  was  shot  and  killed  by 
the  defendant,  after  her  father  had  warned 
the  defendant,  in  substance,  that  she  was  in 
the  line  of  fire  and  that  if  he  shot  he  would 
probably  kill  her.  Under  these  facts  it  was 
the  province  of  tbe  jury,  and  not  of  the  court, 
to  determine  whether  the  evidence  showed  any 
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assault  upon  Iris  Broom.  Moreover,  the  re- 
quest to  charge  amounted  to  the  direction  of 
a  verdict  for  the  defendant,  and  the  refusal  to 
direct  a  verdict  is  never  error. 


5.  Homlciile  «s>l42(l),  307(4)— Allegation  as 
to  malice  need  not  be  proved  to  convict  of 
manslaughter;  Instnretion  that  unless  malice 
proved  defendant  could  not  be  convicted  of 
any  offense  properly  refused. 

Exception  is  taken  to  the  refusal  of  a  re- 
quest to  charge  as  follows:  '*In  order  to  au- 
thorize a  verdict  of  guilty  the  evidence  must 
show  the  defendant  guilty  as  charged.  Each 
material  averment  of  the  indictment  must  be 
proven  beyond  a  reasonable  doubt.  In  this  case 
it  is  averred  that  defendant  made  an  assault 
upon  Iris  Broom,  with  intent  to  kill  her,  and 
that  he  maliciously  killed  her.  In  order  to 
authorize  a  conviction  of  defendant,  these  facts 
must  be  proven  beyond  a  reasonable  doubt,  afhd 
if  you  find  from  the  evidence  that  defendant  did 
not  shoot  at  Iris  Broom  but  shot  at  James 
Bailey,  intending  to  hit  Bailey,  and  without  any 
intent  to  hit,  wound,  or  kill  Iris  Broom  or  any 
person  other  than  Bailey,  and  that  the  shot  so 
intended  to  strike  Bailey  killed  Iris  Broom, 
then  your  verdict  should  be  one  of  not  guilty, 
and  this  is  true  even  though  you  should  be- 
lieve Curtis  was  not  justified  in  shooting 
Bailey."  The  court  in  the  charge  given  cov- 
ered the  legal  and  pertinent  portions  of  this 
requested  charge,  and  the  other  portions  were 
properly  refused.  It  is  well  settled  that  where 
an  indictment  for  murder  charges  that  the  ac- 
cused, with  malice  aforethought,  made  an  as- 
sault ut>on  the  deceased  and  killed  him,  the 
allegation  that  the  assault  was  m^de  with  mal- 
ice aforethought,  while  a  material  averment  in 
the  indictment,  need  not  be  proved  in  order  to 
convict  the  accused  of  voluntary  manslaughter 
(the  offense  of  which  the  defendant  was  con- 
victed in  the  Instant  case).  The  request  was 
for  an  instruction  to  the  effect  that,  unless  the 
state  proved  the  averment  in  the  indictment  as 
to  malice,  the  accused  could  not  be  convicted 
of  any  charge.  Such  an  instruction  would  have 
been  gross  error. 

6.  Criminal  law  ^=»829 (4)— Homicide  ^=:»280 
—Instruction  as  to  accidental  killing  properly 
refused  in  view  of  charge  given;  whether 
killing  In  shooting  at  another  was  accident 
held  for  the  Jury. 

Exception  is  taken  to  the  refusal  of  a  re- 
quest to  charge  as  follows:  "If  you  find  from 
the  evidence  that  there  was  an  altercation  be- 
tween Curtis  and  Bailey,  that  Curtis  fired  one 
shot,  knocking  Bailey's  hat  off,  and  that,  when 
Curtis  attempted  to  fire  the  second  shot,  Allen 
Broom,  the  father  of  Iris  Broom,  caught  Cur- 
tis' arm  deflecting  the  direction  of  the  firing 
and  thereby  causing  the  homicide  of  Iris  Broom, 
your  verdict  should  be  for  the  defendant,  for 
under  such  circumstances  the  killing  of  Iris 
Broom  would  be  an  accident  for  which  the  ac- 
cused is  not  responsible.'*  The  refusal  of  a 
substantially  similar  request  is  complained  of  in 
ground  10  of  the  motion.  The  refusal  of  these 
requests  was  not  error.  The  court  charged  the 
law  of  misfortune  or  accident  in  the  language 
of  the  CJode,  and  it  was  for  the  jury  to  deter- 
mine whether  under  the  evidence  and  the  de- 


fendant's statement,  the  killing  of  Iris  Broom 
was  an  accident. 

7.  Homicide  <ds>23l,  317— Finding  that  killiafl 
In  shooting  at  another  was  with  malice  beld 
warranted;  error  in  charging  oo  mnrder  ini- 
material  where  defendant  convicted  of  niaa- 
slaughter. 

Complaint  is  made  of  the  refusal  of  a  re- 
quest to  charge  as  follows:  "If  you  should 
find,  from  the  evidence,  that  Iris  Broom  was 
killed  by  a  pistol  bullet  which  was  intended  to 
strike  Bailey  and  was  not  intended  to  strike 
Iris  Broom,  you  should  find  the  defendant  not 
guilty."  The  exception  to  this  refusal  is  that 
the  requested  charge  was  demanded  by  the  evi- 
dence and  the  allegations  in  the  indictment. 
The  exception  is  not  meritorious.  It  is  true 
that  the  indictment  charged  that  the  accused, 
with  malice  aforethought,  shot  and  killed  Iris 
Broom,  and  that  Bailey  was  not  mentioned  in 
the  indictment.  The  charge  in  the  indictment, 
however,  was  not  unsupported  by  the  proof. 
The  evidence  authorized  the  jury  to  find  that 
the  accused,  while  standing  in  a  public  street 
in  the  city  of  Savannah,  unlawfully  and  with 
intent  to  kill  shot  at  James  Bailey  (who  was 
also  standing  in  the  street  and  a  few  feet  away 
from  the  accused),  that  the  defendant's  first 
shot  knocked  off  Bailey's  hat,  and  that  his  sec- 
ond killed  Iris  Broom,  a  nine  year  old  girl, 
who  was  near  by.  While  the  evidence  failed  to 
show  affirmatively  that  the  defendant  saw  the 
child  before  he  fired  the  shot  that  killed  her, 
it  did  authorize  a  finding  that,  after  the  first 
shot  was  fired,  the  father  of  the  child,  who 
was  in  the  street  and  dose  to  the  defendant, 
said  to  the  defendant:  'Don't  shoot,  for  (xod*s 
sake!  For  you  will  kill  my  little  child."  The 
evidence,  with  the  legal  deductions  and  infer- 
ences therefrom,  further  authorized  the  jury  to 
find  that  the  accused  heard  the  father's  warn- 
ing and  understood  from  it  that  the  child  was 
in  the  line  of  fire  and  was  in  imminent  danger 
of  being  killed  if  he  fired  again,  and  that,  not- 
withstanding this  knowledge,  and  in  wanton 
and  reckless  disregard  of  the  child's  life,  he 
fired  the  second  shot  and  killed  her.  These 
facts  would  have  authorized  a  finding  that  the 
killing  of  the  child  was  done  with  malice,  not- 
withstanding the  defendant's  specific  intent  was 
to  kill  Bailey  only.  ,  See,  in  this  connection, 
Hamilton  v.  State,  129  Ga.  747,  69  S.  E.  803. 
Moreover,  even  if  the  refusal  of  this  request 
was  error,  it  was  not  reversible  error,  in  view 
of  the  fact  that  the  accused  was  convicted  of 
voluntary  manslaughter  and  not  of  murder.  1 
Micbie  on  Homicide,  §  142,  p.  669;  Terntory 
V.  Bowand,  8  Mont.  432,  20  Pac.  688,  21 
Pac.  19. 

8.  Homicide  ^S9l22,  301— Refntal  of  Instruc- 
tion not  error  when  evidence  did  not  sostaln 
hypothesis;  when  killing  because  of  adultery 
with  wife  lustlfled,  stated. 

Under  the  evidence  and  the  defendant's 
statement,  it  was  not  error  to  refuse  to  charge: 
"If  you  find  that  Curtis'  wife  has  been  de- 
bauched by  Bailey  and  that  Curtis  acted  to  pre- 
vent her  further  debauchery,  then  you  should 
find  the  defendant  not  guil^.'*  The  evidence 
did  not  authorize  a  finding  that  the  accused 
killed  Bailey  to  prevent  new  acts  of  adultery 
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with  his  wife,  and  in  his  statement  to  the  jury 
the  defendant  asserted  that  he  did  the  killing 
in  defense  of  his  own  life.  Moreover,  the  judge 
properly  instructed  the  jury  as  follows:  "After 
the  act  of  adultery  has  been  committed  by  the 
wife,  the  husband  is  not  justified  in  the  killing. 
The  killing  must  be  to  prevent  new  acts  of 
adultery  with  the  wife,  and  the  danger  must 
be  urgent  and  pressing." 

9.  Criminal  law  ^=>783(0— Instruction  not  er- 
roneous as  allowing  consideration  of  answer 
and  petition  for  alimony  in  divorce  suit  as 
proof  of  averments. 

Exception  is  taken  to  the  following  ex- 
cerpt from  the  charge:  '*A  petition  for  divorce 
has  been  introduced  in  evidence.  It  was  ad- 
mitted solely  for  the  purpose  of  showing  mo- 
tive, if  it  does  so,  on  the  part  of  the  accused. 
No  statement  of  fact  contained  in  the  record 
is  to  be  considered  by  you  as  proof  of  any  aver- 
ment set  out  therein.  I  neither  intimate  nor 
express  an  opinion  as  to  whether  or  not  it 
shows  motive.  That  is  a  question  entirely  for 
the  jury."  The  exception  to  this  excerpt  is 
that  the  court  did  not  instruct  the  jury  that 
there  had  been  introduced  in  evidence,  along 
with  the  petition  for  divorce,  the  answer  to  that 
petition  and  a  petition  for  alimony,  and  that 
the  jury  could  have  obtained  the  impression 
from  the  court's  language  that  they  should  not 
consider  statements  of  fact  in  the  petition  for 
divorce,  but  could  consider  statements  of  fact 
in  the  petition  for  alimony  and  in  the  answer 
to  the  petition  for  divorce  as  proof  of  the 
averments  therein.  This  exception  is  without 
merit.  The  answer  to  a  petition  for  divorce  is 
part  and  parcel  of  the  divorce  suit,  and  a 
petition  for  alimony  is  merely  an  ancillary  pro- 
ceeding to  a  suit  for  divorce,  and  the  word 
"record,**  as  used  by  the  court,  is  sufficiently 
comprehensive  to  include  all  these  papers,  and 
the  jury  must  have  so  understood  it.  Nor  was 
this  excerpt  from  the  charge  of  the  court  error 
for  any  other  reason  assigned. 

10.  Criminal  law  ^=>  1064 (4)— Ground  of  mo- 
tion complaining  of  admission  of  documen* 
tary  evidence  not  set  forth  or  attached  not 
considered. 

Under  repeated  rulings  of  the  Supreme 
Court  and  of  this  court,  a  ground  of  a  mo- 
tion for  a  new  trial,  complaining  of  the  admis- 
sion of  documentary  evidence,  cannot  be  con- 
sidered where  the  evidence  is  not  set  forth 
therein,  either  literally  or  in  substance,  or  is 
not  attached  thereto  as  an  exhibit.  Under  this 
ruling  the  ground  of  the  motion  for  a  new  trial 
complaining  of  the  admission  in  evidence  of  a 
certain  petition  for  divorce,  the  answer  there- 
to, and  a  certain  petition  for  alimony,  cannot 

be  considered. 

« 

11.  Homicide  ^=>  173— Evidence  to  show  own- 
ership of  pistol  admitted  by  state  immaterial. 

There  is  no  merit  in  that  ground  of  the 
motion  for  a  new  trial  which  complains  of  the 
refusal  to  admit  in  evidence  the  original  book 
of  entries  of  a  merchant  firm,  which  showed 
that  Colt  pistol  No.  164920  was  sold  to  James 
Bailey.  The  only  object  of  this  evidence  was 
to  show  that  the  pistol  found  near  Bailey's 
body,   immediately   after   the   killing,   was   his 


pistol,  and  the  state  had  already  introduced  in 
evidence  this  identical  pistol  as  his  property. 
The  evidence  rejected  was  therefore  unneces- 
sary and  immaterial.  Furthermore,  it  does  not 
appear  from  the  book  of  entries  when  the  pis- 
tol was  sold  to  Bailey  or  by  whom  the  entry  of 
sale  was  made,  and  these  omissions  were  not 
supplied  by  any  other  evidence. 

12.  Homidde  <9=s>250,  300(4)— Instroction  on 
manslaughter  and  mutual  intent  to  fight  held 
authorized;  conviotlon  for  manslaughter  in 
shooting  at  another  held  authorized. 

The  defendant  was  tried  for  the  murder  of 
Iris  Broom  and  convicted  of  voluntary  man- 
slaughter. The  undisputed  evidence  showed 
that  the  deceased  (a  nine  year  old  girl)  was 
shot  and  killed  by  the  accused  while  he  was 
shooting  at  James  Bailey,  with  intent  to  kill 
Bailey.  The  defendant's  first  shot  knocked  off 
Bailey's  hat,  his  second  shot  killed  Iris  Broom, 
and  subsequent  shots  from  his  pistol  killed 
Bailey.  There  was  evidence  which  authorized  a 
finding  that  the  defendant's  assault  with  a 
deadly  weapon  upon  Bailey  was  without  legal 
justification.  Also,  some  of  the  evidence,  con- 
sidered in  connection  with  portions  of  the  de- 
fendant's statement  to  the  jury,  authorized  a 
finding  that  the  defendant  and  Bailey  had  a 
mutual  intent  to  fight,  and  that  each,  armed 
with  a  pistol,  and  in  hot  blood  and  without  mal- 
ice, endeavored  to  shoot  the  other,  and  that 
both  Bailey  and  Iris  Broom  were  killed  by  the 
defendant  in  the  encounter  between  him  and 
Bailey.  It  follows  that  the  evidence  authorized 
a  finding  that  the  killing  of  Bailey  was  volun- 
tary manslaughter,  and  that  the  killing  of  Iris 

'  Broom  was,  under  the  law,  the  same  offense. 
The  court  did  not,  therefore,  err  in  instructing 

'  the  jury  upon  the  subjects  of  manslaughter 
and  a  mutual  intent  to  fight,  and  the  verdict 
was  authorized  by  the   evidence. 

13.  Denial  of  new  trial  not  error. 

The  court  did  not  err,  for  any  reason  as- 
signed, in  overruling  the  motion  for  a  new  trial. 

On  Motion  for  Rehearing. 
(Additional  SyVahus  hy  Editorial  Staff.) 

14.  Criminal  law  <@;=:9ll09(l)— Error  In  record 
should  be  called  to  court's  attention  before 
submission. 

The  reviewing  court  passes  on  the  record 
of  a  case  as  transmitted  to  it,  and  if  it  con- 
tains error,  it  is  the  duty  of  counsel,  and  es- 
pecially of  the  counsel  for  plaintiff  in  error, 
to  call  the  court's  attention  to  the  error  in  the 
record  before  the  case  is  submitted. 

15.  Homicide  ^=:»I60(7)  —  Papers  in  divorce 
suit  held  admissible  to  show  motive. 

On  a  trial  for  homicide  committed  in  shoot- 
ing at  another,  the  petition  and  answer  in  a 
suit  between  the  defendant  and  his  wife  for 
divorce  and  a  petition  for  alimony  Tield  admis- 
sible for  the  purpose  of  showing  motive  when 
specifically  limited  to  that  purpose. 

Error  from  Superior  Court,  Chatham  Coun- 
ty;   P.  W.  Meldrim,  Judge. 

G.  C-  Curtis  was  convicted  of  voluntary 
manslaughter,  and  he  brings  error.  Af- 
firmed. 
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Shelby  Myrick  and  Lawrence  &  Abrahams, 
all  of  Savannah,  for  plaintiff  in  error. 

Walter  C.  Hartridge,  Sol.  Gen.,  of  Savan- 
naht  for  the  State. 

BROYIiES.  0*  J.  [1-18]  Judgment  af- 
firmed. 

LUKE  and  BLOODWORTH,  JJ.,  concnr. 

On  Motion  for  Rehearing. 

BROYLES,  C.  J.  Counsel  for  plaintiff  in 
error  ask  for  a  rehearing  of  this  case  based 
upon  our  ruling  in  the  tenth  division  of  the 
decision,  where  we  declined  to  consider  the 
thirteenth  special  ground  of  the  motion  for 
a  new  trial,  for  the  reason  that  the  documen- 
tary evidence  referred  to  therein  (the  ad- 
mission in  evidence  of  which  was  the  basis 
of  the  ground)  was  not  set  forth  in  the 
ground,  either  literally  or  in  substance,  nor 
attached  thereto  as  an  exhibit.  Counsel 
state  that  the  evidence  was  set  forth  in  the 
original  ground,  and  that  through  an  error 
of  the  clerk  of  the  trial  court  it  was  not  in- 
corporated in  the  copy  of  the  ground  which 
was  sent  up  in  the  record  to  this  court 

[14]  The  reviewing  court  passes  upon  the 
record  of  a  case  as  transmitted  to  it,  and,  if 
it  contain  error,  it  is  the  duty  of  counsel  in 
the  case,  and  especially  of  counsel  for  the 
plaintiff  in  error,  to  call  the  attention  of 
the  court  to  such  error  before  the  case  is 
submitted.  As  was  said  by  the  Supreme 
Court  in  iStna  Insurance  Co.  v.  Sparks,  62 
Ga.  187: 

"When  a  case  has  been  brought  to  this  court 
by  a  plaintliF  in  error,  the  onus  is  upon  him  to 
show  from  the  bill  of  exceptions  and  the  tran- 
script of  the  record,  error  in  the  court  below; 
and  if,  on  account  of  an  obscure  or  confused 
record,  or  omissions  therefrom,  such  error  is 
not  made  apparent  to  us,  we  have  no  alterna- 
tive but  to  affirm  the  judgment." 

See,  to  the  same  effect,  Wesley  y.  State,  65 
Ga.  731(1). 

[IB]  However,  in  view  of  the  pecaliar  and 
particular  facts  of  the  instant  case,  we  with- 
draw our  ruling  in  the  tenth  headnote,  and 
pass  upon  the  merits  of  the  thirteenth  special 
ground  of  the  motion  for  a  new  trial.  We 
hold  that  the  documentary  evidence  referred 
to  therein  was  admissible  for  the  purpose  of 
showing  motive,  if  any,  on  the  part  of  the 
accused ;  and  as  the  court  admitted  the  doc- 
uments for  that  purpose  only,  and  specifical- 
ly instructed  the  jury  that  no  statement  of 
fact  contained  in  the  papers  should  be  con- 
sidered by  them  as  evidence  of  any  aver- 
ment set  out  therein,  their  admission  in 
evidence  was  not  error. 

Rehearing  denied. 

BIX)ODWORTH,  J.,  concurs. 
LUKE,  J.,  absent. 


(28  Qa.  App.  380) 

MUTUAL  LIFE  INS.  CO!  OF  NEW  YORK  y. 
JOHNSON.     (No.  13102.) 

(Court  of  Appeals  of  (Georgia,  Division  No.  1. 

March  7,  1922.) 

(SyUabus  hy  the  OaurtJ 

Insuranoe  ^=»5I5— Exoeptlon  as  to  death  In 
mliltary  service  In  time  of  war  held  applksa- 
ble  to  death  on  troop  train  while  country 
technically  at  war. 

Where  the  double  indemnity  clause  of  a 
policy  of  insurance  stipulates  "that  this  Dou- 
ble Indemnity  shall  not  be  payable  in  the  event 
of  the  insured's  death  as  a  result  of  military 
or  naval  service  in  time  of  war,  nor  ^all  it 
be  payable  in  the  event  of  the  insured's  death 
at  any  time  by  his  own  act,  whether  sane  or 
insane,  nor  if  such  death  be  caused  directly 
or  indirectly,  wholly  or  partly,  by  riot,  insur- 
rection, or  war,  or  any  act  incident  thereto, 
nor  if  such  death  be  a  result  of  participation 
in  aeronautics  or  submarine  operations,  nor  if 
such  death  result  from  any  violation  of  law  by 
the  insured,  or  from  police  duty  in  any  mili- 
tary, nayal,  or  police  organization,  or  directly 
or  indirectly  from  bodily  or  mental  infirmity  or 
disease  of  any  sort.*'  The  insurance  compi^ny 
is  not  liable  for  such  double  indemnity  when 
it  conclusiyely  appears  that  at  the  time  of  the 
death  of  the  insured  he  was  enlisted  in  the 
military  service  of  the  United  States,  and  was 
being  transported  as  a  part  of  the  army  of 
the  United  States  on  a  troop  train,  which  mili- 
tary unit  was  being  transported  from  Ft.  Ogle- 
thorpe, Ga.,  to  San  Francisco,  Oal.,  at  whidi 
point  it  was  to  be  embarlced  for  Honolulu  to 
join  and  become  a  part  of  other  military  forces 
of  the  United  States  serving  there,  and  while 
on  the  said  troop  train  so  being  transported, 
he  was  accidentally  killed  by  being  struck  on 
the  head  by  a  girder  of  a  railroad  bridge  over 
which  the  train  was  passing;  the  United  States 
being  then  and  thereafter  at  war,  even  though 
only  technically  so,  with  the  empires  of  Ger- 
many and  Austria  and  their  allies. 

(a)  Upon  the  agreed  statement  of  facts  it 
was  error  for  the  court  to  render  judgment  in 
favor  of  the  plaintifif  for  the  double  indemnity 
claimed. 

Error  ftom  Superior  Court,  Newton  Ctonn- 
ty;   John  B.  Hutcheson,  Judge. 

Action  by  J.  S.  Johnson  against  the  Mutual 
Life  Insurance  Company  o*^  New  York.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Bryan  &  Mlddlebrooks,  of  Atlanta,  for 
plaintiff  in  error. 

King  &  Johnson,  of  Covington,  for  defend- 
ant in  error. 

LUKE,  J.  Johnson,  as  benefldary,  sued 
the  Mutual  Life  Insurance  Company  of  New 
York  to  recover  $4,000,  alleged  to  be  due  up- 
on an  Insurance  policy.  The  face  amount  of 
the  policy  was  $2,000  but,  the  insured  having 
met  his  death  by  accidental  means,  the  bene- 
ficiary alleged  that  he  was  entitled  to  collect 
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double  Indemnity,  for  the  reason  the  policy 
provided  that: 

"If  there  further  be  received  at  said  home 
office  due  proof  that  such  death  resulted  di- 
rectly from  bodily  injury,  received  after  the 
date  of  issue  of  this  policy,  independently  and 
exclusively  of  all  other  causes,  and  that  such 
bodily  injury  was  effected  solely  through  ex- 
ternal, violent,  and  accidental  means,  and  that 
such  death  occurred  within  sixty  days  after 
the  date  of  such  bodily  injury,  promises  to 
pay  to  said  beneficiary,  instead  of  the  face 
amount  of  this  policy,  four  thousand  dollars, 
(double  the  face  amount  of  this  policy,  herein 
called  Double  Indemnity)  provided,  however, 
that  this  double  indemnity  shall  not  be  pay- 
able in  the  event  of  the  insured's  death  as  a 
result  of  military  or  naval  service  in  time  of 
war,  nor  shall  it  be  payable  in  the  event  of  the 
insured's  death  at  any  time  by  his  own  act, 
whether  sane  or  insane,  nor  if  such  death  be 
caused  directly  or  indirectly,  wholly  or  partly, 
by  riot,  insurrection,  or  war,  or  any  act  in- 
cident thereto,  nor  if  such  death  be  a  result  of 
participation  in  aeronautics  or  submarine  op- 
erations, nor  if  such  death  result  from  any  vio- 
lation of  law  by  the  insured,  or  from  police 
duty  in  any  military,  naval,  or  police  organiza- 
tion, or  directly  or  indirectly  from  bodily  or 
mental  infirmity  or  disease  of  any  sort." 

The  insurance  company  admitted  In  Its  an- 
swer that  it  was  due  the  fftce  amount  of  the 
policy,  $2,000,  but  that,  while  the  death  at 
the  Insured  was  caused  by  accidental  means, 
It  was  not  liable  for  the  double  Indemnity, 
for  the  reason  that  the  insured  was  acddent- 
ly  killed  on  June  27,  1919,  while  in  the  mili- 
tary service  of  the  United  States  of  America 
in  time  of  war,  and  his  death  was  a  result 
of  such  military  service,  or  was  caused  di- 
rectly or  indirectly,  wholly  or  partly,  by  war 
or  an  act  incident  thereto,  or  from  iK>lice  du- 
ty in  the  military,  on  account  of  the  follow- 
ing facts:  At  the  time  of  his  death,  the  in- 
sured was  being  transported,  along  with  oth- 
er troops  of  the  United  States  and  as  a  part 
of  the  army  of  the  United  States,  on  a  troop 
train  on  the  Union  Paciflc  Railroad,  the  said 
railroad,  together  with  other  railroads  In  the 
United  States  under  the  Railroad  Control 
Act  of  March  21,  1918  (U.  S.  Gomp.  St  1918, 
U.  S.  Gomp.  St  Ann.  Supp.  1919,  §§  3115%a- 
3115%p),  being  then  in  the  possession  of  and 
operated  by  the  United  States;  that  the  mil- 
itary unit  which  was  being  transported  and 
of  which  the  said  insured  was  a  ipember  was 
a  part  of  the  military  forces  of  the  United 
States,  and  was  being  transported  from  £*t. 
Oglethorpe,  lia.,  to  San  Francisco,  Gal.,  at 
which  point  the  said  military  body  was  to 
be  embarked  for  Honolulu,  to  join  and  be- 
come a  part  of  other  military  forces  of  the 
United  States  serving  there ;  that  near  Gran- 
ger, Wyo.,  on  said  railroad  is  a  railroad  iron 
overhead  bridge;  that  as  said  train  was 
passing  over  said  bridge,  the  insured  was  ei- 
ther standing  on  the  steps  of  one  of  the  cars' 
of  said  troop  train,  or  was  looking  out  of 
the  window  of  one  of  the  cars,  when  he  was 


struck  on  the  head  by  the  first  upright  gir- 
der of  said  bridge,  and  was  knocked  from 
said  train  and  killed;  that  the  insured  en- 
listed in  the  ^rmy  of  the  United  States  of 
America  on  June  10,  1919,  and  thus  entered 
into  the  military  service  of  the  United  States 
of  America  the  United  States  being  at  that 
time  and  at  the  time  of  his  death,  on  June 
27,  1919,  and  thereafter,  at  war  with  the  em- 
pires of  Germany,  Austria,  and  their  allies; 
that  the  policy  of  insurance  was  issued  on 
June  1,  1919. 

The  judge  of  the  superior  court,  by  agree- 
ment of  the  parties,  determined  this  case  up- 
on the  petition  and  the  answer  thereto,  with- 
out the  intervention  of  a  jury.  He  rendered 
a  judgment  in  favor  of  the  plaintiff  for  the 
double  indemnity,  to  wit,  $4,000,  instead  of 
$2,000,  which  the  insurance  company  admit- 
ted it  was  liable  for.  Wtit  of  error  Is  here 
to  review  this  judgment,  and  the  controlling 
question  to  be  passed  upon  in  this  case  is  the 
prc^)er  construction  of  the  particular  double 
indemnity  war  clause  in  the  policy  sued  on. 
The  plaintiff's  position  is  that  the  insured's 
death  was  not  the  result  of  military  or  naval 
service  in  time  of  war,  and  was  not  caused 
directly  or  indirectly,  wholly  or  partly,  by 
war  or  any  incident  thereto;  that  the  policy 
did  not  prohibit  the  insured  from  becoming 
a  member  of  the  military  forces  of  the  Unit- 
ed States,  and  that  the  military  duties  of  the 
deceased  at  the  time  of  his  death  and  the 
presence  of  the  insured  upon  the  troop  train 
simply  furnished  the  condition  and  occasion 
by  which  his  death  was  made  possible;  that 
the  tei&nical  state  of  war  with  Germany  at 
the  time  of  the  insured's  death  was  not  the 
cause  of  his  death;  that  in  the  policy  there 
were  no  limitations  of  the  right  to  travel, 
and  that  the  fact  that  he  was  on  the  troop 
train  and  was  killed  in  the  manner  alleged 
was  not  a  result  of  war;  that,  in  fact,  the 
contract  should  be  so  construed  as  to  mean 
that  the  double  indemnity  should  be  collect- 
ible imless  the  death  of  the  insured  was 
caused  by  the  actual  hostilities  of  war  or 
was  incidental  thereto.  On  the  other  hand, 
the  defendant  insurance  company  contends, 
as  pleaded  in  its  answer,  that  the  insured 
was  engaged  in  the  military  services  of  the 
United  States  while  the  United  States  was  at 
war  with  Germany  and  her  allies;  that  at 
the  time  the  insured  was  being  transported 
as  a  part  of  the  war  forces,  and  of  a  military 
unit  from  Ft.  Oglethorpe,  Ga.,  to  San  Fran- 
cisco, Cal.,  and  from  thence  was  to  be  trans- 
ported to  Honolulu,  and  thus,  while  so  serv- 
ing as  a  part  of  the  military  forces  of  the 
United  States,  his  death  was  caused,  direct- 
ly or  indirectly,  wholly  or  partly,  by  reason 
of  the  state  of  war  existing,  and  by  the  trans- 
portation and  use  of  the  insured  as  an  act 
incident  to  the  war. 

There  can  be  no  question  that  at  the  time 
of  the  death  of  the  insured  the  United  States 
was,  in  a  technical  sense  at  least,  In  a  state 
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of  war.  Although  the  armistice  had  been 
signed  and  there  had  been  a  cessation  of 
actual  hostilities,  the  United  States  was  at 
war  with  Germany  and  her  allies.  See  Ham- 
ilton V.  Kentucky  Distilleries,  251  U.  S.  146, 
40  Sup.  Ot.  106,  64  L.  Ed.  IM.  We  think  that 
the  double  indemnity  provision  of  this  policy 
of  insurance,  properly  construed,  means  that 
the  insurance  company  was  not  to  be  liable 
for  double  Indemnity  In  the  event  the  insured 
was  accidently  killed  while  a  member  of  the 
military  forces  of  the  United  States,  direct- 
ly or  indirectly,  wholly  or  partly,  by  reason 
of  the  war  status  of  the  country.  We  are 
aware  that  some  of  the  courts  of  last  resort, 
in  construing  double  indemnity  or  war  claus- 
es in  Insurance  policies,  have  construed  such 
double  indemnity  or  war  clauses  so  as  to 
provide  that  the  death  of  the  insured  must 
have  been  caused  by  the  war.  In  other 
words  it  has  been  held  that  the  death  of  the 
insured  must  have  been  occasioned  while 
engaged  upon  his  part  in  actual  warfare  or 
on  his  way  to  the  war  front  It  must  be 
borne  in  mind,  however,  that  in  each  of  those 
cases  such  construction  was  placed  upon  the 
particular  provisions  of  the  war  clauses  then 
under  consideration.  Upon  thorough  investi- 
gation of  authorities  we  do  not  find  the  par- 
ticular double  indemnity  clause  that  we  have 
here  for  review  was  passed  upon. 

It  being  admitted  that  the  Insured  met  his 
death  by  accident  while  in  the  actual  service 
of  the  military  of  the  United  States,  incident 
to  the  state  of  war  then  existing,  it  was  er- 
ror for  the  court  to  render  a  Judgment  in  fa- 
vor of  the  plaintiff  for  the  double  indemnity 
provided  in  the  policy. 

Judgment  reversed. 

BROYLES,  0.  Jn  and  BLOODWORTH,  J., 
concur. 

(28  Ga.  App.  339) 

MACON  RY.  &  LIGHT  CO.  v.  SOUTHERN 
RY.    CO.      (No.    13123.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

(Byllahus  by  the  Court,) 

1.  Railroads     ^=s>90— Expense     of     repairing 
crossing    of  other  railroad  recoverable. 

Where  the  tracic  of  a  railroad  company 
crosses  the  track  of  another  railroad  company 
in  a  city  street,  the  duty  of  keeping  the  cross- 
ing in  repair  rests  upon  both  companies,  and 
either  may  and  should  make  all  necessary  re- 
pairs; but  the  company  making  them  may  re- 
cover the  expense  of  such  repairs  from  the 
other  company,  if,  as  between  the  companies, 
the  duty  of  making  the  repairs  was  upon  the 
latter. 

2.  Street   railroads   ^=>4I  (4)~Cros8lng   com- 
pany bound  to  make  repairs. 

Where  there  is  a  crossing  of  the  tracks  of 
two  railroad  companies  in  a  city  street,  it  is 


ordinarily,  as  between  the  companies,  the  duty 
of  the  crossing  company,  at  whose  instance  and 
for  whose  benefit  the  crossing  is  made,  to  keep 
the  crossing  in  repair. 

3.  Finding  for  plaintiff  not  error. 

Under  the  foregoing  rulings  and  the  facts 
of  the  instant  case,  the  trial  judge,  who  passed 
upon  the  case  without  the  intervention  of  a 
jury,  did  not  err  in  finding  in  favor  of  the 
plaintiff. 

(Additional  SyUahiu  hy  Editorial  Staff.) 

4.  Street    railroads   ^=^\  (4)— Crossing   com- 
pany held  to  have  junior  line. 

Where  a  railway  company,  granted  a  per- 
petual right  of  way  in  city  streets,  laid  one 
track,  and  after  the  construction  across  it  of 
a  street  railroad  laid  another  track,  and  sub- 
sequently shifted  its  tracks  in  connection  with 
the  building  of  a  depot,  but  within  the  right 
of  way  granted,  the  steam  railroad  &e^  the 
senior  company  in  occupation  with  vested 
rights,  with  respect  to  both  tracks,  and  not  to 
have  relocated  its  tracks  by  such  shifting. 

5.  Railroadis   ^=976— Consitruotion    of   second 
track  In  street  authorized. 

Where  a  city  gives  a  railroad  company  the 
right  to  construct  its  track  on  a  certain  street, 
and  the  ordinance  contains  no  limitation  as  ta 
the  number  of  tracks,  and  the  company  con- 
structs one  track,  it  may  thereafter  build  an- 
other. 

Error  from  Superior  Court,  Bibb  Gonnty; 
Malcolm  D.  Jones,  Judge. 

Action  by  the  Southern  Railway  Company 
against  the  Macon  Railway  &  Light  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

The  Southern  Railway  (Company  brought 
suit  upon  a  certain  account  against  the 
Macon  Railway  &  Light  Company.  The  de- 
fendant filed  an  answer  denying  liability. 
When  the  case  came  on  for  trial,  counsel  for 
both  parties  agreed  to  submit  it  to  the  trial 
Judge  without  the  intervention  ot  a  Jury.  The 
evidence  adduced  upon  the  trial  is  volumin- 
ous, but  the  controlling  facts  called  there- 
from are,  in  substance,  as  follows:  In  1881 
the  city  of  Macon,  by  a  grant  and  ordinance 
duly  adopted,  conveyed  to  the  plaintifCs  pred- 
ecessor in  title,  its  successors  and  assigns, 
"a  perpetual  right  of  way."  The  ordinance 
provided  that  a  contract  should  be  entered 
into  between  the  city  of  Macon  and  the  gran- 
tee, covering  this  grant.  Such  a  contract 
was  executed,  and  it  was  ratified  and  con- 
firmed by  an  act  of  the  Legislature  approved 
December  15,  1892  (Acts  1892,  p.  176).  By 
this  contract  the  city  of  Macon  sold  and  con- 
veyed to  the  grantee  a  perpetual  right  of  way 
through  the  streets  and  commons  of  the  city 
of  Macon,  including  Wharf  street  (now 
known  as  Ocmulgee  street),  which  crossed 
Fifth  street  at  grade.  The  contract  provided 
also  that  the  right  of  way  along  Wharf 
street  should  be  80  feet  wide,  and  located 


^=»For  other  cases  see  same  topic  and  K£}Y-NUMBBR  in  aU  Key-Numbered  Digests  and  Indexes 


Ga.) 


MACON  BY.  ±  LIGHT  CX>.  v.  SOUTHERN  BY.  CO. 

(110  S.B.) 


913 


as  near  as  practicable  to  the  side  of  the 
street  towards  the  Ocmulgee  river.  It  con- 
tained the  further  provision  that — 

The  grantee  should  "build  and  keep  suitable 
crossings  on  all  the  streert^  over  which  track 
runs  or  crosses  at  grades,  and  *  *  *  build 
and  keep  in  order  the  bridges  that  may  be 
deemed  uecessary  by  the  mayor  and  council." 

It  also  provided  that — 

"This  contract  shall  continue  in  force  per- 
petually and  inviolable,  subject  to  the  condi- 
tions •  hereinafter  stated,  aud  said  company 
covenanting  and  agreeing  th,at  the  stipulations 
and  agreements  herein  mentioned  shall  be  a 
perpetual  charge  on  said  road,  whether  in  the 
hands  of  its  present  owners  or  in  the  hands  of 
any  person  or  persons  to  whom  they  release, 
sell,  or  assign  the  same." 

In  1882  the  plaintiff's  Immediate  prede- 
cessor in  title  laid  its  first  track  along  Wharf 
street  in  the  city  of  Macon  and  across  Finh 
street.  In  1885  the  defendant's  predecessor 
in  title  laid  its  track  along  Fifth  street  and 
across  Wharf  street,  making  a  grade  crossing 
of  the  two  railroad  tracks  at  the  intersec- 
tion of  these  streets.  In  18d3  the  plaintiiTs 
immediate  predecessor  in  title  laid  a  second 
track  along  Wharf  street  and  across  Fifth 
street.  In  1916  and  1917  the  plaintiff  found 
it  necessary  to  shift  its  two  Wharf  street 
tracks  in  order  to  provide  a  proper  approach 
to  the  new  passenger  depot  then  being  built 
in  the  city  of  Macon.  The  shifting  of  the 
tracks  was  well  within  the  bounds  of  the 
plaintiff's  right  of  way.  In  December,  1918, 
and  again  in  January,  March,  and  August, 
1919,  the  crossing  of  the  tracks  at  Wharf 
and  Fifth  streets  (which  was  effected  by 
means  of  a  rigid  steel  base  on  which  and  as 
a  part  of  which  the  intersecting  tracks  were 
welded)  was  in  need  of  repairs.  The  de- 
fendant (although  it  had  x)aid  for  the  cost 
of  the  construction  of  the  crossing  and  its 
maintenance  up  to  this  time)  refused  to  make 
the  necessary  repairs;  and,  in  order  to  pro- 
tect its  passengers  and  property,  the  plain- 
tiff made  the  repairs  at  an  expense  of  $114.- 
98.  It  is  this  amount  which  the  plaintiff 
seeks  to  recover. 

The  court,  sitting  both  as  Judge  and  Jury, 
found  in  favor  of  the  plaintiff,  and  the  de- 
fendant, in  excepting  to  this  finding,  con- 
tends: First,  that  the  plaintiff's  right  at 
the  locus  in  quo  was  only  a  right  of  way 
which  was  subordinate  to  the  prior  and 
otherwise  superior  rights  of  the  public;  sec- 
ond, that  if  priority  In  time  controls,  the 
defendant's  track  was  prior  to  one  of  the 
two  tracks  of  the  plaintiff,  and  therefore  the 
latter  should  bear  at  least  the  expense  of 
maintaining .  one  crossing ;  and,  third,  that 
if  the  plaintiff  was  originally  prior  in  time, 
it  ceased  to  be  such  when  it  abandoned  its 
original  crossings  and  made  new  crossings. 

Jno.  R.  L.  Smith  and  Grady  C.  Harris, 
both  of  Macon,  for  plaintiff  in  error. 
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J.  E.  Hall  and  Harris,  Harris  &  Witman, 
all  of  Macon,  for  defendant  in  error. 

BROYLES,  0.  J.  (after  stating  the  facts 
as  above).  [4, 6]  We  have  no  hesitancy  in 
holding  that  the  plaintiff  was  the  senior  com- 
pany presently,  in  occupation,  with  vested 
rights,  when  the  defendant's  predecessor  in 
title  constructed  the  crossing  at  the  locus  in 
quo,  and  that  the  plaintiff  was  equally  in  pos- 
session at  the  time  of  the  building  of  its  sec- 
ond track  as  it  was  at  the  time  of  the  con- 
struction of  its  first  track.  Where  a  city  gives 
a  railroad  company  the  right  to  construct  its 
track  on  a  certain  street,  and  the  ordinance 
contains  no  limitation  as  to  the  number  of 
tracks  which  may  be  laid,  and  the  company 
constructs  one  track  in  the  street,  it  has 
the  right  to  thereafter  build  another  track. 
Workman  v.  Southern  Pac  R.  Co.,  129  Cal. 
536,  62  Pac.  185  (2),  316.  It  is  contended,  how- 
ever, that,  even  if  the  plaintiff  was  originally 
the  senior  line,  it  ceased  to  be  such  when  it 
made  material  changes  in  the  crossing.  There 
is  no  merit  in  this  contention,  as  the  evidence 
amply  warranted  the  Judge,  sitting  without 
the  intervention  of  a  Jury,  in  finding  that 
the  change  in  the  crossing,  made  by  the  di- 
rect order  of  the  Railroad  Commission,  for 
the  purpose  of  providing  a  proper  approach 
to  the  new  depot,  did  not  amount  to  a  reloca- 
tion of  the  tracks.  The  shifting  of  the  tracks 
was  done  entirely  within  the  plaintiff's  80- 
foot  right  of  way. 

'*A  railroad  company  may  locate  Its  tracks 
on  any  part  of  its  right  of  way.  It  need  not 
locate  in  the  center  thereof.  And  it  has  been 
held  that  one  location  of  its  track  on  its  right 
of  way  does  not  deprive  the  road  of  the  right  to 
make  another  location.  Such  a  change  is  not  to 
be  regarded  as  a  relocation  of  the  road.  To 
constitute  a  relocation,  it  is  necessary  that  the 
new  line  shall  be  projected,  in  whole  or  in  part, 
over  and  upon  ground  not  included  within  the 
original  right  of  way  or  its  additions."  22 
Ruling  Case  Law,  §  99,  p.  847. 

[1,2]  We  come  now  to  the  crux  of  the 
case,  to  wit,  whether,  under  the  facts  stated, 
the  plaintiff  or  the  defendant,  as  between 
themselves.  Is  liable  for  the  cost  of  maintain- 
ing the  crossing?  The  books  of  our  state  con- 
tain no  case  directly  in  point.  However, 
there  are  several  cases  from  other  Judica- 
tories which  in  principle  control  the  question 
adversely  to  the  contentions  of  the  defend- 
ant In  the  case  of  West  Jersey  &  S.  R. 
Co.  V.  Atlantic  City  &  S.  Traction  Co.,  56 
N.  J.  Eq.  613,  56  AU.  890  (4),  it  was  held: 

"Where  a  newly  organized  company  is  au- 
thorized to  lay  its  railroad  tracks  at  grade 
across  the  existing  tracks  of  another  railroad, 
and  the  construction  proposed  involves  only 
such  a  crossing,  the  new  company  should  pay 
the  expenses  incident  to  the  safe  construction 
of  its  tracks  across  those  of  the  senior  com- 
pany.* 
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Certainly,  If  it  is  the  duty  of  the  Junior 
company  to  pay  for  the  construction  of  its 
tracks  across  the  senior  company's  tracks,  it 
follows  that  it  would  also  be  the  junior  com- 
pany's duty  to  maintain  the  crossing  in  good 
repair.  The  reasons  are  Just  as  cogent  for 
the  maintenance  as  for  the  original  construc- 
tion. And  in  Central  Pass.  Ry.  Co.  v.  Phil- 
adelphia, W.  &  B.  R.  Co.,  95  Md.  428,  62  Aa 
752,  it  was  so  ruled,  the  third  headnote  to 
the  decision  being  as  follows: 

"A  street  railroad  company  constructing  its 
track  across  steam  railroad  tracks  rightfully 
located  in  a  city  street  must  perpetually  main- 
tain and  repair  such  crossing  according  to  the 
direction  of  the  engineer  of  the  steam  road." 

And  in  33  Cyc.  250,  appears  the  following 
statement: 

"Where  one  raUroad  crosses  .the  track  of  an- 
other, it  is  ordinarily  the  duty  of  the  cross- 
ing company  at  whose  instance  and  for  whose 
benefit  the  crossing  is  made  to  defray  the  en- 
tire expense  of  its  construction  in  the  first 
instance,  and  subsequently  to  keep  the  oross- 
ing  in  repair."     (Italics  ours.) 

We  think  the  above  rulings  are  based  upon 
sound  law,  Justice,  and  equity,  and  should 
be  applied  to  the  instant  case,  wh^e  the 
construction  of  the  crossing  was  at  the  in- 
stance and  for  the  sole  benefit  of  the  defend- 
ant Although  both  companies  had  a  legal 
right  to  the  use  of  the  city  streets  where  the 
tracks  crossed,  and  although  the  duty  of 
keeping  the  crossing  in  repair  rested  upon 
both  companies,  common  Justice  requires  that 
the  company  for  whose  benefit  the  crossing 
was  made  should  not  only  pay  for  its  con- 
struction, but  should  defray  the  expenses  of 
maintaining  it  in  a  good  and  safe  condition. 
A  careful  examination  of  the  numerous  cases 
cited  in  the  brief  of  the  learned  counsel  for 
the  plaintiff  in  error  discloses  that  the  facts 
of  those  cases  distinguish  them  from  the 
instant  case,  and  that  they  are  not  in  con- 
fiict  with  the  ruling  here  made. 

[3]  It  follows,  from  what  has  been  said, 
that  the  finding  of  the  trial  Judge  in  favor 
of  the  plaintiff  was  in  accord  with  the  law 
and  equity  of  the  case. 

Judgment  afiSrmed. 

LUKB  and  BLOODWOBTH,  JJ.,  concur. 


(L^  Ga.  App.  337) 

WILSON  V.  STATE.     (No.   131 16.) 

(Court  of  Appeals  of  Georgia,  Division  No.  !• 

March  7,  1022.) 

(Syllabus  by  the  Court.) 

I.  Conviction  supported  by  evidence. 

The  defendant  was  convicted  of  the  offense 
of  manufacturing  whisky.  His  conyiction  was 
fully  supported  by  the  evidence,  and  the  verdict 
has  the  approval  of  the  trial  judge. 


2.  Criminal  law  ^=s>822(l)  —  Excerpts  from 
charge  considered  In  connection  with  entire 
oharge. 

The  criticisms  urged  against  excerpts  from 
the  charge  of  the  court,  when  considered  in 
connection  with  the  entire  charge,  are  with- 
out merit. 

3.  Criminal  law  ^=s>  1 174(1)— Permitting  ste- 
nographer to  read  testimony  to  ]ury  wKhent 
being  sworn  as  witness  held  harmless. 

The  assignment  of  error  upon  the  ground 
that,  after  the  case  had  been  submitted  to  the 
jury  and  they  had  retired  to  the  jury  room,  the 
court,  over  objections  of  the  defendant,  per- 
mitted the  jury  to  return  to  the  courtroom,  and 
then  directed  the  court  stenographer  (who  was 
not  sworn  as  a  witness)  to  read  to  the  jury  a 
part  of  the  testimony  of  one  of  the  witnesses, 
as  requested  by  the  jury,  shows  no  harmful 
error  to  the  defendant;  there  being  no  conten- 
tion that  he  did  not  read  the  evidence  correctly. 

4.  Denial  of  new  trial  not  error. 

The  defendant  has  had  a  legal  trial«  and  it 
was  not  error  for  any  reason  assigned  to  over- 
rule the  motion  for  a  new  triaL 

Error  from  Superior  Court,  Bulloch  Coun- 
ty; H.  B.  Strange,  Judge. 

Greenwood  Wilson  was  convicted  of  manu- 
facturing whisky,  and  he  brings  error.  Af- 
firmed. 

W.  F.  Slater,  of  Eldora,  and  Francis  B. 
Hunter,  of  Statesboro,  for  plaintiff  in  error. 

A.  S.  Anderson,  SoL  Gen.,  of  Millen,  for 
the  State. 

LUKB,  J.    Judgment  affirmed. 


BROYLES,    0.  J.,  and    BLOODWOBTH. 
J.,  concur. 


(28  Qa.  App.  258) 
CENTRAL  OF  GEORGIA  RAILWAY  CO.  v. 
JONES.     (No.  10898.) 

(Court  of  Appeals  of  Georgia,  Division  Now  2. 

March  2,  1922.    Rehearing  Denied 

March  4,  1922.) 

(Byllabus  by  the  Court,) 

1.  Appeal  aad  error  ^=»748(l)— Bill  of  ex- 
ceptions held  to  oontaia  sufflclent  asslonment 
of  error  on  exception  to  allowance  of  amend- 
ment. 

The  bill  of  exceptions  contains  a  proper  as- 
signment of  error  upon  the  exceptions  pendente 
lite. 

2.  Pleading  ^=>238 (4) —Amendment  subject  In 
part  to  objection  made  must  be  rejected. 

The  amendment  to  the  plaintiifs  petition 
was  improperly  allowed. 

3.  Courts  (S=3>99(2)— Order  overruling  demor- 
rer  to  amended  pleading  not  law  of  the  case 
as  to  exceptions  to  allowance  of  amendment. 

The  order  overruling  a  demorrer  to  the  pe- 
tition as  amended,  which  demurrer  was  based 
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upon  the  same  objections  that  had  been  urged 
to  the  allowance  of  the  amendment,  did  not, 
as  to  the  questions  raised  on  exceptions  to  the 
allowance  of  the  amendment,  amount  to  an 
adjudication  or  fix  the  law  of  the  case. 

(Additional  SyUahiu  hy  Editorial  Staff.) 

4.  Courts  ^=s>90 (6)— Decision  oontrary  to  ttat- 
nte  not  oonsidered  may  bo  disregarded  with- 
out formal  overrulino. 

Where  a  decision  is  in  conflict  with  a  pre- 
yious  statutory  enactment  to  which  the  ded* 
sion  made  no  reference  and  was  made  without 
reviewing  or  construing  the  statute,  the  de- 
cision may  be  rejected  as  authority  without  be- 
ing brought  under  review  and  formally  over- 
ruled. 

E^or  from  City  Court  of  Houston  Ooim- 
ty;    A.  0.  Riley,  Judge. 

Action  by  E.  L.  Jones,  administratrix, 
against  the  Central  jot  Georgia  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed  in  conformity  to 
Supreme  Court's  answers  to  certified  Ques- 
tions (152  Ga. ,  108  S.  E.  618). 

See,  also,  24  Ga.  App.  532, 101  S.  B.  710. 

The  Court  of  Appeals  certified  to  the  Su- 
preme Cburt  the  following  questions: 

''Where  a  suit  brought  against  a  railroad 
company  by  an  employee,  to  recover  damages 
for  personal  injuries  received  by  him  while  em- 
ployed by  the  defendant,  in  which  there  is  no 
allegation  showing  whether  he  was  entitled  to 
recover  under  the  state  statute  or  the  federal 
Employers'  LiablUty  Act  [U.  S.  Comp.  St.  {{ 
8657-8665],  has,  under  the  state  statute,  by  his 
death,  survived  to  his  administratrix,  and 
where  the  administratrix,  who  is  his  widow, 
has  been  properly  made  a  party  plaintiff  to  the 
suit,  is  the  petition  subject  to  amendment  by 
the  administratrix,  as  the  personal  represen- 
tative of  the  deceased  employee,  where  the 
amendment  alleges  a  right  of  actidn  under  the 
federal  Employers'  Liability  Act,  surviving  to 
the  administratrix,  as  the  personal  representa- 
tive of  the  deceased  employee,  for  the  benefit 
of  the  beneficiaries  named  in  the  act,  and  where 
it  also  alleges  a  right  of  action  under  the  act 
in  the  administratrix  as  the  personal  repre- 
sentative of  the  deceased  employee,  for  the 
pecuniary  loss  resulting  to  the  beneficiaries 
named  in  the  act  on  account  of  his  death?" 

(2)  '*Was  such  an  amendment  properly  al- 
lowed over  the  following  objections  offered  by 
the  defendant:  (1)  Because  the  suit  brought 
by  the  deceased  during  his  lifetime  is  not 
amendable  by  setting  up  therein  or  grafting 
thereon  a  suit  for  the  right  of  action  given  by 
the  statute  (the  federal  Employers'  Inability 
Act)  for  the  pecuniary  loss  to  the  widow  and 
children  of  the  said  deceased  caused  by  his 
death;  (2)  because  the  amendment  attempts 
to  set  up  a  new,  separate,  and  independent 
cause  of  action;  (3)  because  the  cause  of  ac- 
tion attempted  to  be  declared  on  by  the  said 
amendment  did  not  exist  at  the  time  the  orig- 
inal suit  was  brought  by  the  deceased  and 
cannot  be  grafted  on  the  original  suit  by  amend- 
ment?" 


The  Supreme  Court,  In  its  answer  to  the 
above  questions,  held: 

'That  an  amendment  by  the  personal  rep- 
resentative of  the  deceased  employee,  alleging 
a  cause  of  action  under  the  federal  Employers' 
liability  Act,  for  damages  for  the  pecuniary 
loss  to  the  designated  beneficiaries  by  the 
death  of  the  employee,  added  a  new  and  dis- 
tinct cause  of  action— a  cause  of  action  not  in 
existence  while  the  employee  lived,  and  its  al- 
lowance was  therefore  contrary  to  state  prac- 
tice, in  view  of  the  avU  Code  (1910)  §  5683, 
which  declares  that  'no  amendment  adding  a 
new  and  distinct  cause  of  action  *  *  *  shall 
be  allowed,  unless  expressly  provided  by  law.' " 

The  trial  court  having  allowed  the  amend- 
ment, and  a  verdict  and  judgm^it  having 
been  found  for  the  plaintiff,  the  case  is 
brought  to  this  court  by  the  defendant  on 
exceptions  to  the  allowance  of  the  amend- 
ment; also,  on  exceptions  to  a  judgment  on 
a  demurrer  to  the  amendment,  and  to  the 
qverruling  of  the  defendant's  motion  for  a 
new  trial. 

Jordan  &  Moore,  of  Macon,  for  plaintiff  In 
error. 

Emmett  Houser,  of  Fort  Valley,  and  T.  S. 
Felder,  of  Macon,  for  defendant  in  error. 

STEPHENS.  J.  (after  stating  the  facts 
as  above).  [1]  1.  The  bill  of  exceptions  in 
this  case  contains  the  following  assignment 
of  error: 

"Whereupon  this  defendant  then  and  there 
excepted  pendente  lite,  its  exceptions  being 
duly  certified  and  entered  of  record;  and  this 
defendant  specially  assigns  error  upon  the  judg- 
ment of  the  court  allowing  said  amendment,  and 
not  disallowing  the  same." 

The  defendant  in  error  insists  that  this  is 
not  a  sufficient  assignment  of  error  upon 
the  exceptions  pendente  lite,  and  that  the 
Act  of  August  15,  1921  (Ga.  U  1921,  p.  252). 
regulating  and  prescribing  certain  procedure 
and  practice  In  the  Supreme  Court  and  the 
CJourt  of  Appeals,  which  went  Into  effect 
after  the  case  was  called  for  a  hearing  in 
this  court,  is  not  applicable.  He  contends 
that  this  court  now  has  no  more  jurisdic- 
tion to  pass  upon  the  assignment  of  error 
than  it  had  at  the  time  the  case  was  argued. 
We  are  not  prepared  to  hold  that  this  as- 
signment of  error  was  an  insufficient  as- 
signment of  error  upon  the  exceptions  pen- 
dente lite  before  the  adoption  of  the  act  of 
1921.  The  bill  of  exceptions  sets  out  the 
substance  of  the  amendment  excepted  to 
and  a  verbatim  copy  of  the  objections  urged 
thereto,  and  following  such  recitals  is  an 
assignment  of  error  in  the  words  above  quot- 
ed. The  record  contains  a  copy  of  the  amend- 
ment and  the  written  objections  urged  by 
the  defendant,  the  order  of  the  court  over- 
ruling the  same  and  allowing  the  Amend- 
ment, and  the  exceptions  pendente  lite  ez- 
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cepting  to  snch  ruling.  The  act  of  1803  (6a. 
L.  1803,  p.  52),  as  codified  in  the  Civil  Code 
of  1910,  S  6183,  reads  as  follows: 

"It  shall  be  unlawful  for  the  Supreme  Court 
of  6eorgia  to  dismiBs  any  case  for  any  want 
of  technical  conformity  to  the  statutes  or  rules 
regulating  the  practice  in  carrying  cases  to  that 
court,  where  there  is  enough  in  the  bill  of  ex- 
ceptions or  transcript  of  the  record  presented, 
or  both  together,  to  enable  the  court  to  ascer- 
tain substantially  the  real  questions  in  the  case 
which  the  parties  seek  to  have  decided  therein." 

This,  of  course,  applies  to  this  court.  We 
conclude  therefore  that  there  is  enough  In 
the  bill  of  exceptions  and  the  transcript  of 
the  record,  taken  together,  to  enable  this 
court  to  ascertain  the  real  question  sought 
to  be  raised  by  the  plaintiff  in  error  and  pre- 
sented to  this  court  for  decision,  nanicly,  the 
validity  of  the  allowance  of  the  amendment 
over  the  written  objections  urged  thereto  by 
the  defendant  in  the  court  below.  There  are 
a  number  of  decisions  of  the  Supreme  Court 
of  Georgia  which  hold  that  certain  assign- 
ments of  error  In  bills  of  exceptions,  com- 
plaining of  rulings  made  to  which  exceptions 
pendente  lite  have  been  taken,  are  insuffi- 
cient and  will  not  be  considered.  We  know, 
however,  of  no  authoritative  utterance  of 
that  court  which  holds  that  an  assignment 
of  error  in  substantially  the  language  above 
quoted,  where  a  sufficiency  of  the  record  ap- 
pears, was  an  insufficient  assignment  of  er- 
ror upon  the  exceptions  pendente  lite. 

[4]  We  are  not  unmindful  of  the  decisions 
of  this  court,  rendered  by  both  divisions,  and 
in  one  of  which  the  writer  concurred,  which 
hold  that  an  assignment  of  error  in  a  bill  of 
exceptions  in  terms  substantially  as  the  as- 
signment of  error  here  under  consideration  is 
an  insufficient  assignment  of  error  upon  ex- 
ceptions pendente  lite.  With  all  due  respect 
to  those  decisions,  we  are  of  the  opinion  that 
the  rule  which  they  lay  down  is  not  support- 
ed by  the  decisions  of  the  Supreme  Court, 
and,  moreover,  that  they  are  in  conflict  with 
Che  previous  statutory  enactment  contained 
in  the  Civil  Code  of  1010,  §  6183,  which  pro- 
vides that  there  shall  he  no  dismissal  of 
any  case  "where  there  is  enough  in  the  bill 
of  exceptions  or  in  the  transcript  of  the  rec- 
ord, or  both  together,  to  enable  the  court  to 
ascertain  substantially  the  real  questions  in 
the  case  which  the  parties  seek  to  have  de- 
cided therein."  Whether  or  not  a  decision 
of  the  Court  of  Appeals  rendered  by  a  full 
bench  of  three  Judges  can  be  overruled  only 
by  a  full  bench  after  a  review,  it  follows 
in  any  event  that  where  a  decision  is  in 
conflict  with  a  previous  statutory  enactment, 
to  which  the  decision  itself  has  made  no  ref- 
erence, and  the  decision  is  made  without  re- 
newing or  in  any  way  construing  the  stat- 
ute, the  decision  can  subsequently  be  rejected 
as  authority  for  the  proposition  announced, 
without   being  brought   under   review   and 


formally  overruled.  It  being  a  choice  be- 
tween an  act  of  the  Legislature  and  a  sub- 
sequently conflicting  decision  of  the  court, 
the  act  of  the  Legislature  speaks  with  imper- 
ative and  controlling  authority  and  must  be 
followed  In  preference  to  the  judicial  utter- 
ance in  conflict  therewith.  Especially  are  we 
fortified  In  this  position  when  we  consider 
that  the  act  of  1021,  relating  to  the  practice 
in  the  courts  of  review  of  this  state,  declares 
that,  in  view  of  the  provisions  contained  in 
the  Civil  Code  of  1010,  S  6183,  an  assignment 
of  error  in  a  bill^  of  exceptions  such  as  we 
now  have  under  review  is  a  sufficient  assign- 
ment of  error  upon  exceptions  pendente  lite. 
Assuming  that  this  act  Is  not  retroactive  and 
does  not  apply  to  the  present  case,  as  con- 
tended by  counsel  for  the  defendant  in  error, 
it  is  nevertheless  persuasive  authority  as 
to  the. proper  construction  which  should  al- 
ways have  been  placed  upon  section  6183  of 
the  Civil  Code. 

We  therefore  hold  that  the  assignment  of 
error  in  the  bill  of  exceptions,  assigning  er- 
ror on  the  allowance  of  the  amendment  to 
the  petition,  is  a  sufficient  and  valid  assign- 
ment of  error  and  presents  for  decision  by 
this  court  the  question  as  to  whether  or  not 
the  trial  judge  erred  in  allowing  the  plain- 
tiff to  amend  the  petition,  over  certain  objec- 
tions urged  by  the  defendant 

[2]  2.  The  amendment  to  the  petition, 
which  was  allowed  over  the  foregoing  quot- 
ed objections  by  the  defendant,  was  in  two 
counts.  The  first  count  alleged  a  right  of  ac- 
tion under  the  federal  Employers'  Liability^ 
Act  surviving  to  the  plaintiff  as  administra- 
trix and  as  the  personal  representative  of 
the  deceased  employee,  for  the  benefit  of  the 
beneficiaries  named  in  the  act,  and  the  second 
count  alleged  a  right  of  action  under  the 
act  in  the  plaintiff  as  the  administratrix  and 
as  the  personal  representative  of  the  de- 
ceased employee,  for  the  pecuniary  loss  re- 
sulting to  the  beneficiaries  named  in  the  act, 
on  account  of  his  death.  Under  the  ruling 
of  the  Supreme  Court  in  answer  to  the  certi- 
fied questions  (152  Ga.  ,  108  S.  B.  618), 

the  amendment  was  improperly  allowed, 
since  the  second  count,  setting  out  a  right  of 
action  for  the  pecuniary  loss^  resulting  from 
the  death  of  the  employee,  set  up  a  new  and 
distinct  cause  of  action  from  that  which  had 
been  set  out  In  the  petition  as  originally 
brought  by  the  employee  himself  for  personal 
injuries  received  by  him  while  In  the  em- 
ploy of  the  defendant  and  which  at  his  death 
had  survived  to  his  perscmal  representative 
who  had  been  made  party  plaintiff.  This 
amendment  having  been  improperly  allowed, 
the  subsequent  proceedings  were  nugatory, 
and  It  is  lumecessary  to  inquire  into  the  as- 
signments  of  error  to  the  overruling  of  the 
demurrers  to  the  amendment  excepted  to,'  or 
to  the  overruling  of  the  motion  for  a  new 
triaL    The  verdicts  and  Judgments  rendered 
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upon  both  counts  of  the  petition  as  amended 
must  therefore  be  set  aside. 

The  contention  of  counsel  for  the  defend- 
ant in  error  that  since  part  of  the  amend- 
ment offered,  and  which  was  allowed,  was 
good  and  properly  allowable,  the  court  did 
not  err  in  allowing  the  whole  amendment,  is 
without  merit  The  cases  cited  and  relied 
upon  in  support  of  this  proposition  are  all 
instances  where  attacks  were  made  upon  ex- 
isting pleadings  and  where  it  was  sought  to 
strike  or  dismiss  them  in  their  entirety.  Of 
course,  pleadings  cannot  be  stricken  in  their 
entirety  when  good  in  part,  although  other- 
wise defective.  Where,  however,  an  amend- 
ment fatally  defective  in  part,  although 
otherwise  allowable,  is  offered,  and  its  al- 
lowance is  objected  to  on  the  ground  of  such 
defect,  the  entire  amendment  must  be  reject- 
ed. Before  matter  which  is  good  and  allow- 
able by  way  of  amendment,  contained  in  an 
offered  amendment  which  is  partly  defective, 
can  be  allowed  and  ingrafted  upon  the  exist- 
ing pleadings,  the  offered  amendment  must 
first  be  stripped  of  the  objectionable  matter 
and  only  that  which  is  good  should  be  ten- 
dered. 
S.  E.  646. 

The  objections  urged  to  the  amendment  of- 
fered in  the  instant  case,  being  that  certain 
matters  contained  therein  were  objectionable 
and  could  not  by  amendment  be  added  to  the 
plaintiff's  petition,  went  to  the  whole  amend- 
ment as  offered,  and,  the  amendment  being 
defective  in  the  manner  alleged,  it  was  nec- 
essarily, in  its  entirety  as  framed  and  con- 
stituted containing  the  objectionable  matter, 
improperly  allowed. 

Whether  the  Institution  of  an  original  suit, 
wherein  a  right  of  action  surviving  to  the 
administratrix  as  the  personal  representa- 
tive of  the  deceased  employee  is  joined  with 
a  right  of  action  in  her  as  the  personal  rep- 
resentative of  the  deceased  employee  for  the 
pecuniary  loss  resulting  from  his  death,  can 
be  maintained,  it  is  not  necessary  here  to  de- 
cide. 

[3]  3.  It  is  further  contended  by  counsel 
for  the  defendant  in  error  that  the  judgment 
overruling  a  demurrer  to  the  petition,  which 
is  not  excepted  to  in  the  present  bill  of  ex- 
ceptions, was  directed  to  the  plaintiff's  entire 
petition  as  amended,  and  which  demurrer 
was  based  upon  four  special  grounds,  three 
of  which  were  the  identical  grounds  which 
had  been  urged  against  the  allowance  of  the 
amendment,  is  the  law  of  the  case,  or  an  ad- 
judication of  the  questions  raised  in  the  ex- 
ceptions urged  on  the  trial  by  the  defendant 
to  the  allowance  of  the  amendment  offered 
to  the  plaintiff's  petition.  We  cannot  agree 
with  this  contention.  A  judgment  on  demur- 
rer does  not,  either  on  the  principle  of  the 
law  of  the  case  or  of  res  judicata,  conclude  a 
party  upon  any  question  not  passed  upon  or 
that  was  not  necessarily  involved  in  arriv- 
ing at  the  judgment    McElmorray  y.  Blod- 
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gett,  120  Ga.  9,  47  S.  E.  531.  The  order  on 
the  demurrer  reads  as  follows:  "The  within 
demurrer  is  hereby  overruled  and  disal- 
lowed." It  amounts  to  no  more  than  a  re- 
fusal to  dismiss  the  petition  as  amended,  on 
any  one  of  the  four  special  grounds  assigned 
in  the  demurrer,  each  of  which  grounds 
urged  that  the  petition  as  amended  was  de- 
fective by  reason  of  the  existence  therein  of 
the  count  setting  up  a  cause  of  action  in  the 
plaintiff,  arising  out  of  the  death  of  the  de- 
ceased employee.  Such  judgment  did  not 
necessarily  involve  any  conclusion  upon  the 
validity  of  the  grounds  urged  in  the  demur- 
rer. It  was  not  necessary  to  pass  upon  the 
validity  of  these  grounds  in  order  to  render 
the  judgment  overruling  the  demurrer.  Such 
judgment  can  be  sustained  on  the  theory 
that,  while  the  grounds  urged  in  the  de- 
murrer constituted  good  grounds  against  the 
allowance  of  the  amendment  they  neverthe- 
less were  not  proper  grounds  to  be  urged 
against  the  entire  petition  as  a  whole  and  as 
amended.  The  decision  of  the  Court  of  Ap- 
peals affirming  the  judgment  overruling  this 
same  demurrer,  reported  in  24  Ga.  App.  632, 
101  S.  E.  710,  announces  no  law  applicable 
to  any  question  raised  by  this  demurrer 
which  can  be  regarded  as  the  law  of  the 
case,  or  as  amounting  to  an  adjudication  of 
any  matter  involved  in  passing  upon  the  ob- 
jections to  the  allowance  of  the  amendment. 
Judgment  reversed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 

JENKINS,  P.  J.  (concurring  specially).  In 
concurring  with  the  rulings  made  in  this 
case,  I  desire  to  do  so  without  any  reference 
to  the  correctness  or  the  incorrectness  of  the 
previous  decisions  rendered  by  this  court, 
and  referred  to  in  the  first  division  of  the 
opinion,  in  respect  to  the  assignment  of  error 
upon  exceptions  pendente  lite;  this  for  the 
reason  that  in  my  opinion  the  correctness 
of  these  rulings  is  no  longer  controlling,  but 
the  question  as  to  whether  the  assignments 
shall  be  considered  as  properly  made  is  con- 
trolled absolutely 'by  tne  act  of  the  Legisla- 
ture of  1921  (Ga.  L.  1921,  p.  232).  In  this  re- 
spect I  differ  with  the  intimation  made  in 
the  majority  opinion  that  the  statute  re- 
ferred to  is  not  retrosi)ective  in  its  opera- 
tion. 

The  clauses  of  the  state  and  federal  Con- 
stitutions prohibiting  the  enactment  of  ex 
post  f^cto  laws  have  reference  solely  to 
criminal  statutes,  although  civil  statutes  ret- 
rospective in  character,  which  impair  the 
obligations  of  contracts  or  which  have  the 
effect  of  divesting  previously  acquired  rights, 
stand  upon  the  same  basis.  A  purely  reme- 
dial statute,  although  retrospective  in  char- 
acter, does  not,  however,  come  within  such 
inhibition,  where  it  does  not  purport  to  re- 
lieve an  appellant  of  any  duty  or  obligation 
in  which  the  opposite  party  might  have  a 
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vested  right  or  interest,  but  which  seeks 
merely  to  provide  the  proper  constniction 
which  the  appellate  courts  are  to  give  as  to 
what  constitutes  a  proper  compliance  by  an 
appellant  with  already  existing  duties  in  the 
enforcement  of  already  existing  rights. 
Wilder  V.  Lumpkin,  4  Ga.  208;  Baker  y. 
Smith.  91  Ga.  142,  16  S.  B.  967;  Pritchard 
V.  Savannah  R.  Co.,  87  Ga.  294,  13  S.  E.  493, 
14  L.  R.  A.  721;  Willis  v.  Fincher,  68  Ga. 
444,  445(1) ;  Lears  v.  Seaboard  Air-Line  Ry., 
3  Ga.  App.  614,  618,  60  S.'  B.  843;  36  Cyc. 
1206(d). 


(28  Oa.  App.  319) 

STANTON  et  al.  v.  WASHINGTON  LOAN  & 
BANKING   CO.      (No.    13084.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

(Svllahu9  by  the  Court.) 

1.  Bills  and  notes  ^=9350— One  purcliaslBg  aft- 
er maturity  from  one  having  no  title  aequlres 
none. 

One  who  purchases  a  note,  after  its  ma- 
turity, from  a  person  who  has  no  title  to  it, 
acquires  no  title  as  agaiust  the  true,  owner. 

2.  Bills  and  notes  ^=>350— One  to  whom  agent 
for  oollection  transferred  past-due  note  ac- 
quired no  title. 

Under  the  foregoing  ruling  and  the  agreed 
facts  of  this  case,  the  court  erred  in  directing 
a  verdict  for  the  plaintiff. 

(Additional  Syllabus  hv  Editorial  Staff,) 

3.  Bills  and  notes  «=»347— Liability  of  Inno- 
cent person  putting  It  In  third  person's  pow- 
er to  perpetrate  fraud  Inapplicable  to  sale 
of  past-due  note. 

CiT.  Code  1910,  S  4537,  providing  that, 
when  one  of  two  innocent  persons  must  suffer 
loss  by  the  fraud  of  a  third  person,  the  loss 
must  fall  upon  him  who  put  it  in  the  power 
of  the  third  person  to  inflict  the  injury,  does 
not  apply  to  negotiable  instruments  purchased 
or  received  after  maturity,  as  the  law  pre- 
sumes that  there  is  some  good  reason  why 
past-due  paper  was  not  paid. 

Error  from  Superior  Court,  Wilkes  Coun- 
ty;  E.  T.  Shurley,  Judge. 

Action  by  the  Washington  Loan  &  Bank- 
ing Company  against  P.  A.  Stanton  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
bring  error.    Reversed. 

This  is  a  suit  against  the  maker  and  the 
indorser  of  a  promissory  note.  The  maker 
filed  no  defense,  but  the  indorser  answered, 
denying  liability,  on  the  ground  that  the 
plaintiff  had  no  title  to  the  note  sued  upon. 
When  the  case  came  on  for  trial,  and  after 
a  jury  had  been  duly  impaneled  to  try  it, 
counsel  for  both  parties  agreed  to  submit  the 
case  upon  the  following  agreed  statement  of 
facts : 


"The  note  sued  on,  a  copy  of  which  is  at- 
tached to  plaintiff's  petition,  was  executed  and 
delivered  by  the  maker,  G.  T.  Anthony,  to  the 
payee,  P.  A.  Stanton.  Before  the  note  became 
due,  it  was  indorsed  in  blank  by  P.  A.  Stanton«. 
the  payee,  and  delivered  to  the  Banlc  of  Social 
Circle,  for  the  purpose  of  being  collected,  wha 
sent  it  to  the  Washington  Exchange  Bank,  at 
Washington,  Ga.  After  the  note  became  due 
the  Washington  Exchange  Bank  returned  the 
note  to  the  Bank  of  Social  Circle,  who  return- 
ed it  to  P.  A.  Stanton.  The  note,  then  being 
past  due,  was  delivered  by  P.  A.  Stanton  to  his 
brother,  T.  D.  Stanton,  as  his  agent,  with  the 
authority  to  collect  the  note,  but  with  no  other 
authority.  The  note  was  still  indorsed  in  blank 
by  P.  A.  Stanton,  and  on  May  25,  1920,  T.  D. 
Stanton,  hiving  possession  of  the  note,  took  a 
new  note  from  Q.  T.  Anthony,  payable  to  him- 
self, on  the  face  of  which  was  written  the  fol- 
lowing words:  'The  retainer  title  note  to  said 
tractor  is  hereto  attached  and  held  in  trust  by 
said  T.  D.  Stanton  as  collateral  security.'  Both 
the  note  sued  on,  then  past  due,  and  the  new 
note  were  then  talten  by  T.  D.  Stanton  to  the 
Washington  Loan  &  Banking  Company,  and. 
being  pinned  together,  were  delivered  to  the 
Washington  Loan  &  Banking  Company,  which 
[bank]  paid  T.  D.  Stanton  $1,290  therefor.  P. 
A.  Stanton  received  no  part  of  the  proceeds  of 
the  note  or  lotes,  and  did  not  know  of  the 
delivery  of  the  note  to  the  Washington  Loan  & 
Banlcing  Company  until  payment  was  demanded 
of  him  before  this  suit  was  filed.  T.  D.  Stan- 
ton had  no  title  to  the  note  payable  to  P.  A. 
Stanton,  and  indorsed  by  him,  and  had  no  au- 
thority with  reference  to  it  from  P.  A.  Stan- 
ton, except  to  collect  it  T.  D.  Stanton  in- 
dorsed the  note  payable  to  himself,  but  did  not 
indorse  that  payable  to  P.  A.  Stanton.  The 
Washington  Loan  &  Banking  Company  took  the 
notes  and  parted  with  their  money  on  the  faith 
of  the  indorsement  of  P.  A.  Stanton." 

The  court,  after  hearing  argument  of  coun- 
sel, directed  a  verdict  in  favor  of  the  plain- 
tiff for  the  full  amount  sued  for,  and  to  this 
ruling  the  defendant  P.  A.  Stanton,  escepts. 

W.  A.  Slaton,  of  Washington,  Ga.,  for 
plaintiffs  in  error. 

Colley  &  Colley,  of  Washington,  Ga.,  for 
defendant  in  error. 

BROYLES,  C.  J.  (after  stating  the  facts 
as  above).  [1,2]  We  think  that  the  court 
erred  in  directing  a  verdict  for  the  plain- 
tiff The  agreed  statement  of  facts,  consid- 
ered in  the  light  of  the  settled  law  of  this 
state,  shows,  beyond  question,  that  the  plain- 
tiff had  no  title  to  the  note  sued  upon.  The 
plaintiff  received  the  note  after  maturity  and 
from  one  who  had  no  title  to  it  Section 
4118,  Civil  Code  1910,  is  as  follows : 

"The  seller  can  convey  no  greater  title  than 
he  has  himself.  The  bona  fide  purchaser  of  a 
negotiable  paper  not  dishonored,  or  of  money, 
or  bank  bills,  or  other  recognized  currency, 
will  be  protected  in  his  title,  though  the  seller 
had  none.  There  is  no  'market  overt'  in  Geor- 
gia."    (Italics  ours.) 
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The  use  of  the  words  "not  dislwnored,"  In 
the  Code  section,  clearly  limits  their  applica- 
tion to  negotiable  papers  purchased  before 
.maturity.  This  section  shows  also  that  the 
law  is  the  same  now  as  it  was  when  the  de- 
cision in  the  case  of  Thomas  v.  Kinsey,  8  Ga. 
421,  was  rendered.  The  fifth  headnote  of 
that  decision  is  as  follows: 

"One  who  buys  a  note,  bill  or  other  negotia- 
ble security,  bona  fide,  and  for  value,  after  it 
is  due,  from  one  who  has  no  title  to  it,  ac- 
quires no  title  against  the  true  owner.'' 

And  the  court  in  that  caae,  speaking 
through  Judge  Nisbet,  said: 

'The  general  rule  of  the  law  of  this  state  and 
of  Great  Britain  is,  that  no  man  can  acquire 
a  title  to  a  chattel  personal,  from  any  one  who 
has  himself  no  title  to  it.  A  contrary  rule 
would  subvert  the  foundations  upon  which 
property  rests,  violate  natural  justice,  and 
make  the  law  the  agent  for  outraging  the  first 
principles  of  morality.  If  property  found  or 
stolen,  or  obtained  by  violence  or  fraud,  could 
be  sold,  and  the  title  in  the  purchaser  be  main- 
tained against  the  real  owner,  then  would  the 
law  pander  to  injustice  and  patronize  immor- 
ality. However  innocent  the  purchaser  under 
such  circumstances  may  be,  and  however  great 
his  loss  may  be,  and  although  he  is,  in  fact,  the 
victim  of  villainy,  his  title  is  subordinate  to 
the  title  of  the  true  owner.  He  gets  the  title 
of  his  vendor  and  no  more,  which  must  yield  to 
the  title  of  the  owner,  whenever  that  is  es- 
tablished. This  rule  is  of  general  application, 
and  embraces  all  kinds  of  personal  property- 
applying,  generally,  to  notes,  bills  and  other 
negotiable  securities,  as  well  as  to  negroes, 
stocks  or  horses.  To  this  general  rule  there 
are  a  few  exceptions.  By  the  common  law, 
property  sold  in  the  market  overt  [there  is  no 
market  overt  in  Georgia]  is  not  embraced  in 
it;  and  by  the  common  law,  and  by  the  judg« 
ment  of  this  court,  negotiable  instruments, 
transferable  by  delivery,  and  when  not  yet  due, 
are  an  exception.  The  law  touching  this  last- 
named  exception,  was  maturely  considered  in 
Mathews  v.  Poythress,  4  Ga.  287.  •  •  • 
What  it  is  especially  necessary  to  note  is,  the 
general  rule,  embracing  within  its  wide  range, 
bills,  notes  and  other  negotiable  securities,  as 
well  as  all  chattels,  and  the  exception,  which 
embraces  in  its  restrictive  scope,  negotiable 
securities  which  are  transferred  before  they 
fall  due.  •  •  •  The  true  ground  upon  which 
the  exception  rests,  is  commercial  expediency. 
It  is  to  promote  the  ready  circulation,  and  to 
extend  the  credit  of  negotiable  paper,  and  in 
so  doing  subserve  the  great  interests  of  com- 
merce. The  exigencies  of  commerce  require 
that  they  should  become  practically  and  equiva- 
lent to,  and  representative  of  money.  •  *  * 
Docs  this  exception  extend  to  notes,  bills  and 
other  securities  past  due?    It  does  not." 

[3]  The  well-settled  principle,  that  where 
one  of  two  innocent  persons  must  suffer  loss 
by  the  fraud  of  a  third  person,  the  loss  must 
fall  upoti  him  whose  credulity,  or  negligence, 
or  misplaced  confidence,  put  it  in  the  power 
of  such  third  person  to  perpetrate  the  fraud 


(Civil  CJode  of  1910,  f  4537),  does  not  apply 
to  negotiable  Instruments  purchased  or  oth- 
erwise received  after  maturity.  The  law 
presumes  as  to  a  past  due  paper  that  there 
is  some  good  reason  why  it  was  not  paid. 
Such  a  paper  goes  into  circulation  dishon- 
ored— branded  with  a  protest;  and  a  pur- 
chaser takes  it  at  his  own  risk. 

It  follows  from  what  has  been  said  that 
the  court  erred  in  directing  a  verdict  for  the 
plaintiff. 

Judgment  reversed. 

LUKE  and  BLOODWOBTH,  JJ.,  concur. 


(28  Ga.  App.  306) 
DAVIS  V.  DAVIS.     (No.  12945.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7, 1922.) 

(Syllabus  hy  the  Court,) 

Frauds,  statute  of  $=»78— Sale  by  adrtilnlstra- 
tor  a  t.  a.  not  ''Judicial  sale." 

A  sale  by  an  administrator  with  the  will 
annexed,  acting  under  the  authority  of  the 
power  conferred  by  the  will,  while  legal  within 
the  limits  prescribed,  is  in  no  sense  judicial 
in  its  character. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrasesy  First  and  Second  Series,  Judicial 
Sales.] 

Error  from  Superior  Court*  Madison  Coun- 
ty;  W.  L.  Hodges,  Judge. 

Action  by  W.  M.  Davis,  administrator, 
against  W.  P.  Davis.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Berry  T.  Moseley,  of  Danielsville,  for 
plaintiff  in  error. 

Jno.  J.  Strickland,  of  Athens,  for  defend- 
ant in  error. 

BLOODWORTH,  J.  Samuel  Davis  died 
testate,  and  in  his  will  authorized  the  sale 
of  his  lands  by  his  executor.  The  executor 
died  and  W.  M.  Davis  qualified  as  adminis- 
trator with  the  will  annexed.  Under  the* 
power  In  the  will,  and  without  an  order  of 
the  court  of  ordinary,  the  administrator, 
after  having  duly  advertised  a  certain  tract 
of  land,  sold  it  at  public  auction,  and  it  was 
bid  off  by  W.  P.  Davis.  The  administrator 
Davis  cried  the  sale  himself.  There  was  no 
contract,  memorandum,  or  writing  signed  by 
any  one  in  connection  with  the  sale,  nor  was 
anything  then  done  in  pursuance  thereof. 
There  was  no  money  paid  nor  papers  drawn. 
Some  months  thereafter  the  administrator 
brought  suit  against  W.  P.  Davis,  and  pray- 
ed for  a  judgment  for  the  amount  of  the  bid. 
The  defendant  pleaded  that  he  was  not  lia- 
ble, because: 
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"The  80-called  sale  was  void  for  the  reason 
that  it  was  a  contract  for  a  sale  of  land,  and 
in  order  to  be  binding:  the  promise  must  be  in 
writing  signed  by  this  defendant  or  some  person 
by  him  lawfully  authorized;  that  the  attempted 
sale  was  .being  made  under  the  authority  of  a 
power  conferred  by  the  will,  without  an  order 
of  court,  and  the  sale  was  in  no  sense  judicial 
in  its  character  and  was  void  in  the  abseD4!e 
of  a  contract  or  promise  signed  by  the  de- 
fendant or  by  some  person  by  him  lawfully  au- 
thorized, or  a  memorandum  signed  by  a  disin- 
terested auctioneer." 

When  the  evidence  was  all  in,  the  judge 
granted  a  nonsuit,  and  the  plaintiff  excepted. 

The  attorneys  for  both  sides  agree  that 
the  only  question  for  determination  is 
whether  or  not  the  sale  in  this  case  was  a 
Judicial  one.  What  is  a  judicial  sale?  The 
answer  to  this  question  is  found  in  24  Cyc. 
0,  and  is  as  follows: 

*'A  judicial  sale  is  one  made  under  the  pro- 
cess of  a  court  having  competent  authority 
to  order  it,  by  an  officer  legally  appointed  aud 
commissioned  to  sell;  one  made  by  a  court  of 
competent  jurisdiction,  in  a  pending  cause 
through  its  authorized  agent.  A  sale  under  an 
order  or  decree  of  court  is  a  judicial  act.  The 
court  is  the  vendor,  and  the  officer  conducting 
the  sale  is  the  mere  agent  of  the  court.  The 
sale  is  a  transaction  between  the  court  and 
the  purchaser.  A  sale  is  not  a  judicial  sale, 
properly  speaking,  unless  it  is  one  made  on  an 
order  of  the  court  and  subject  to  confirmation 
by  the  court." 

Counsel  for  plaintiff  in  error  cite  and  re- 
ly on  Green  v.  Freeman,  126  Ga.  274(1),  55 
S.  E.  45,  7  Ann.  Cas.  1069,  which  is  as  fol- 
lows: 

"No  note  or  memorandum  In  writing  is  neces- 
sary to  charge  either  the  administrator  or  pur- 
chaser at  any  administrator's  sale." 

This  language  is  broad,  and  seemingly 
would  cover  "any  administrator's  sale,"  but 
in  that  case  the  Supreme  Court  was  discuss- 
ing section  6071  of  the  Civil  Code  of  1910, 
which  is  in  part  as  follows: 

"Any  person  who  may  become  the  purchaser 
of  any  real  or  personal  estate  at  any  sale 
which  may  be  made  at  public  outcry  by  any  ex- 
ecutor, administrator  or  guardian,  or  by  any 
sheriff  or  other  officer  under  and  by  virtue  of 
any  execution  or  other  legal  process.**  (Italics 
ours.) 

And,  after  quoting  said  section,  it  said 
(126  Ga.  277,  55  S.  E.  46,  7  Ann.  Cas.  1069): 

"No  memorandum  in  writing  is  necessary  to 
charge  the  purchaser  under  the  provisions  of 
this  section." 

The  sale  in  that  case  was  a  "judicial"  one 
because  made  in  compliance  with  an  order 
or  judgment  of  a  court  of  competent  juris- 
diction. In  Harwell  v.  Foster,  102  Ga.  38, 
28  S.  E.  967,  the  Supreme  Court  said: 


''A  sale  by  an  executor  acting  under  the  au- 
thority of  the  power  conferred  by  a  will^  while 
legal  within  the  prescribed  limits,  is  in  n» 
sense  judicial  in^its  character." 

See  HoUinsbed  ▼.  Woodard,  124  Ga.  722^ 
52  S.  E.  815 ;  Seymore  v.  National  Building 
&  Loan  Association,  116  Ga.  286,  42  S.  E.  518, 
94  Am.  St.  Rcfp.  131;  Doyle  v.  Trustees  of 
the  African  Methodist,  43  Ga.  400(2). 

Counsel  for  plaintiff  in  error  cite  section 
6053  of  the  Civil  Code  of  1910,  which  is  as 
follows: 

"No  note  or  memorandum  in  writing  shall  be 
necessary  to  charge  any  person  at  a  judicial 
sale.**    (Italics  ours.) 

As  the  sale  in  the  case  under  consideration 
was  made  by  the  administrator  with  the- 
will  annexed,  under  the  authority  given  by 
the  will,  and  not  by  any  order  of  the  court 
of  ordinary,  this  was  not  a  "judicial  sale," 
and  the  section  just  quoted  is  not  applicable. 

The  judge  properly  granted  a  nonsuit,  an<f' 
the  judgment  is  affirmed. 

BROYLES,  a  X,  and  LUKE,  J.,  concur. 


(28  Ga.  App.  380> 

DE   LAIGLE  et  al.  v.  8HUPTRINE. 
(No.  -12655.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  9, 1922.) 

(ByUabus  hy  the  Court.) 

1.  Landlord  and  tenant  ^=»240,  252(2)— Rent 
note  may  place  title  to  crops  In  landlord  n»- 
tll  rent  and  advances  paid;  nnrecorded  note 
placing  title  In  landlord  not  good  against  bona 
llde  purchaser. 

When  a  tenant  gives  his  note  to  the  land- 
lord for  a  stipulated  rental,  it  may  therein  be 
contracted  that  the  title  Co  all  crops  grown 
on  the  rented  premises  shall  be  and  remain  in 
the  landlord  until  the  rent  and  all  advances 
shall  have  been  paid.  Riddle  v.  Hodge,  83  Ga. 
173  (1),  176,  9  S.  E.  786;  De  Vaughn  v.  How- 
ell, 82  Ga.  386  (1),  9  S.  E.  173,  14  Am.  St. 
Rep.  162.  Under  such  a  contract,  irrespective^ 
of  whether  or  not  the  statutory  liens  in  fa- 
vor of  the  landlord  would  become  merged  in  his 
security  title  (see  Ijankford  v.  Peterson,  21  Ga. 
App.  1,  11,  93  a.  E.  499),  a  bona  fide  purchas- 
er of  such  crops,  who  is  without  actual  or  c<hi- 
structive  notice  of  the  landlord's  claim  for  rent 
and  supplies  and  of  such  title,  will  be  protected 
in  his  purchase  against  the  claims  of  the  land- 
lord. 

(Additional  Syllahus  hy  Editorial  Staff.) 

2.  Sales  ^=>465— Statute  as  to  recording  ap* 
piles  only  to  conditional  sales. 

Civ.  Code  1910,  i%  3318,  3319,  relative  to 
the  recording  of  contracts  of  conditional  sale, 
are  limited  to  conditional  sales  reserving  title, 
and  have  no  reference  to  any  other  instru- 
ments. 
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3.  Landlord  and  tenant  «=»  1 39(1)— Landlord 
has  title  to  crops  as  against  cropper,  but  not 
aoainet  tenant 

Where  the  relation  is  that  of  landlord  and 
<*Topper,  the  title  to  the  crops,  under  Gly.  Code 
1910,  S  3705,  is  in  the  landlord  until  he  recelTes 
his  share  and  is  fully  paid  for  aH  advances, 
but,  when  the  relation  is  that  of  landlord  and 
tenant,  the  title  is  in  the  tenant  subject  to  the 
landlord's  liens  under  sections  8340  and  3348. 

4.  Sales  «=»454— Contract  putting  title  to  creps 
in  landlord  as  security  not  oonditlonal  sale 
by  landlord. 

A  provision  in  a  rent  contract  whereby  the 
tenant  transfers  the  title  to  the  crops  to  the 
landlord  as  security,  is  not  a  conditional  sale  of 
property  by  the  landlord  within  Civ.  Code  I&IO, 
1$  8318,  3319,  relative  to  recording. 

Error  from  Superior  Court,  Toombs  Coun- 
ty;  R.  N.  Hardeman,  Judge. 

Action  between  Charles  De  Laigle  and  oth- 
ers and  W.  O.  Shuptrine.  Judgment  for  the 
latter,  and  the  former  bring  error.    Affirmed. 

W.  T.  Barkhalter,  of  ReidsviUe,  and  Hlnes 
A  Jordan,  of  Atlanta,  for  plaintiffs  in  error. 

Giles  &  Sharpe,  of  Lyons,  for  defendant 
in  error. 

JENKINS,  P.  J.  [1-4]  It  is  the  contention 
of  plaintiffs  in  error  that,  since  it  was  the 
law  prior  to  the  statute  relative  to  the  rec- 
ord of  conditional  sales  reserving  title,  as 
embodied  in  sections  3318  and  3319  of  the 
Code,  that  a  reservation  of  title  did  not 
need  to  be  recorded  in  order  to  bind  third 
parties  (Goodwin  v.  May,  23  Ga.  206),  and 
that,  since  the  statute  referred  to  has  refer- 
ence only  to  conditional  sales,  and  not  to  any 
such  provision  and  agreement  in  a  rent  con- 
tract as  that  referred  to,  such  an  agreement, 
not  being  a  contract  of  conditional  sale,  is 
not  required  to  be  recorded  under  the  terms 
of  the  statute  mentioned,  in  order  to  bind 
third  parties.  In  this  we  agree.  Code,  i% 
3318  and  3319.  by  their  terms  are  limited  to 
conditional  sales  reserving  titles,  and  have 
no  reference  to,  and  do  riot  require  the  rec- 
ord of  any  other  kind  of  instrument  Erans 
V.  Napier.  Ill  Ga.  102  (1).  36  S.  B.  426. 
Where  the  relation  is  that  of  landlord 
and  cropper,  the  title  to  the  crops  remains 
in  the  landlord  "until  he  has  received  his 
part  of  the  crops  so  raised,  and  is  fully  paid 
for  all  advances  made  to  the  cropper  in  the 
year  said  crops  were  raised  to  aid  in  making 
said  crops.-  Civil  Code  1010,  {  3705.  Where, 
however,  the  relation  is  that  of  landlord  and 
tenant,  the  rule  is  otherwise,  and  the  title 
to  the  crops  raised  on  the  rented  premises 
Is  not  in  the  landlord,  but  in  the  tenant  (Wor- 
rtll  V.  Barnes,  67  Ga.  404  [1]).  subject  to  the 
general  and  special  statutory  liens  for  rent 
and  supplies  in  favor  of  the  landlord.  Civil 
Code  1910,  tt  3340, 3348.     A  provision  in  a  rent 


contract  whereby  the  tenant  transfers  the  ti- 
tle in  the  crops  from  himself  to  his  landlord 
cannot  be  taken  or  construed  as  a  conditional 
sale  by  the  landlord  of  property  belonging  to 
him;  and  the  sections  referred  to,  requiring 
the  record  of  contracts  of  conditional  sale,  af- 
ford no  protection  in  a  case  like  this  to  one 
buying  the  crops  without  actual  notice.  So 
far  as  the  general  and  special  statutory  liens 
in  favor  of  the  landlord  go,  a  bona  fide  pur- 
chaser, without  notice,  of  a  crop  grown  on 
rented  premises,  is  protected.  Thornton  v. 
Carver,  80  Ga.  397,  6  S.  E.  915;  Ashmore  v. 
Whatley,  99  Ga.  150,  24  S.  E.  941;  Holmes 
v.  Pye  &  Co.,  107  Ga.  784,  786,  33  S.  E.  816 ; 
Lancaster  v.  Whiteside,  108  Ga.  801,  33  S. 
E.  995;  Farmers*  &  Merchants'  Bank  v.  Red- 
den, 17  Ga.  App.  473.  87  S.  B.  701;  Collins 
V.  Harrison,  24  Ga.  App.  404,  100  S.  E.  794. 
The  landlord  in  the  iustant  case,  however,  is 
not  claiming  under  the  statutory  lien,  but  un- 
der his  security  title  created  by  the  contract. 
Is  the  rule  difiPerent  as  to  that?  We  have 
seen  that  the  law  of  the  Code  requiring  the 
reoord  of  conditional  sales  reserving  title 
does  not  have  application  since  under  such 
a  rent  contract  the  landlord  cannot  be  said 
to  thus  reserve  in  himself  the  title  to  some- 
thing which  he  does  not  own  and  does  not 
purport  to  convey.  There  Is,  however,  an- 
other rule  of  law  emlMdled  in  Code,  {  3306 
et  seq.,  which  relates  to  and  provides  for 
the  record  of  security  titles,  or  bills  of  sale, 
where  the  vendor  is  not  seeking  to  preserve 
his  own  title  in  the  thing  sold  as  security 
for  the  purchase  money,  but  where  a  debtor, 
who  himself  owns  the  title,  transfers  and 
conveys  it  to  the  creditor  as  security  for  the 
debt: 

''Whenever  any  person  in  this  state  conveys 
any  real  property  by  deed  to  secure  any  debt  to 
any  person  loaning  or  advancing  said  vendor 
any  money  or  to  secure  any  other  debt  •  •  ♦ 
or  shall  in  like  manner  convey  any  personal 
property  by  bill  of  sale  ♦  •  •  such  convey- 
ance *  *  *  shall  pass  the  title  of  said  prop- 
erty to  the  vendee  till  the  debt  or  debts  which 
said  conveyance  was  made  to  secnre  shall  be 
fully  paid.**    Code,  |  3306. 

"Every  such  bill  of  sale"  shall  be  recorded 
"in  the  county  where  the  maker  resided  at  the 
time  of  its  execution,  if  a  resident  of  this 
state.  •  •  •»•  Such  "bills  of  sale  not  re- 
corded remain  valid  against  the  persops  ex- 
ecuting them,  bnt  are  postponed  to  all  liens 
created  or  obtained,  or  purchases  made,  prior 
to  the  actual  record  of  the  •  •  •  bill  of 
sale.  If,  however,  •  •  •  the  purchaser  has" 
notice  "of  the  prior  unrecorded  •  •  •  bill 
of  sale,  •  ♦  •  then  the  title  conveyed  by 
the  older  *  *  *  bill  of  sale  shall  be  held 
good.    •    •    ♦  ••    Code,  {  3307. 

In  the  case  of  De  Vaughn  v.  Howell,  82 
Ga.  336,  9  S.  E.  173,  14  Am.  St  Rep.  162, 
wherein  it  was  first  held  by  the  Supreme 
Court  that  a  rent  contract  could  provide  that 
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the  title  to  the  crops  should  be  and  remain 
in  the  landlord  until  all  rent  and  advances 
were  paid,  it  was  plainly  recognized  that 
such  an  agreement  amounts  to  a  sale  by  the 
tenant  for  the  purpose  of  securing  such  in- 
debtedness. In  the  first  division  of  the  syl- 
labus the  Supreme  Court  holds: 

'*The  general  rule  that  things  not  in  esse 
cannot  be  sold  does  not  apply  to  a  case  of  this 
character." 

Thus,  since  such  a  provision  in  a  rent  note 
amounts  simply  to  a  bill  of  sale  of  the  ten- 
ant's property,  made  to  secure  his  debt  to 
the  landlord,  we  can  see  no  reason  why  the 
landlord,  who  fails  to  record  the  same, 
should  be  protected  in  his  title  against  the 
claims  of  a  bona  fide  purchaser  for  value 
and  without  notice. 

Judgment  affirmed. 

STEPHENS  and  HILL,  JJ.,  concur 


(28  Ga.  App.  372) 

DAVIS   V.  STATE.     (No.   13197.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

March  9,  1922.) 

(SyUahus  hy  the  Court.) 

Criminal  law  ^=»li2(i)— Only  first  act  of  In- 
tercourse oonstltutes  SMtnctlon,  and  venue  Is 
fixed  by  titat  act. 

Where  a  female  had  sexual  intercourse  at 
various  times  and  places  with  the  same  man, 
and  she  consented  to  each  act  of  sexual  in- 
tercourse because  of  persuasion  and  promises 
of  marriage,  she  was  seduced  on  the  occasion 
of  the  first  sexual  intercourse,  and  could  not 
be  again  seduced  on  any  of  the  other  occasions, 
and  the  venue  of  the  offense  was  in  the  coun- 
ty where  the  first  sexual  intercourse  occurred. 

Error  from  Superior  Court,  Gwinnett 
Ck>unty;   Blanton  Fortson,  Judge. 

Blarion  Davis  was  convicted  of  seduction, 
and  he  brings  error.    Reversed. 

G.  F.  Kelley  and  I.  L.  Oakes,  both  of  Law- 
rencevill^e,  for  plaintiff  in  error. 

W.  O.  Dean,  Sol.  Gen.,  of  Monroe,  and  O. 
A.  Nix,  of  LawrenceviUe,  for  the  State. 

BROYLES,  C.  J.  The  accused  was  con- 
victed of  seduction.  The  indictment  charged 
that  the  offense  was  committed  in  Gwinnett 
county,  and  the  burden  was  therefore  upon 
the  state  to  affirmatively  prove  that  fact. 
Gosha  V.  State,  56  Ga.  36;  Futch  v.  State, 
90  Ga.  472(2),  16  S.  B.  102.  Opon  the  trial 
the  woman  charged  to  have  been  seduced 
testified  positively  that,  while  the  defendant 
by  persuasion  and  promises  of  marriage  had 
induced  her  to  have  sexual  intercourse  with 
him  on  various  occasions,  both  in  Gwinnett 


county  and  in  De  Kalb  county,  her  first  sex- 
ual intercourse  with  the  accused  took  place 
on  Stone  Mountain ;  and  the  undisputed  eri- 
dence  was  that  Stone  Mountain  was  entirely 
in  De  Kalb  county. 

Seduction,  under  our  law  (Penal  Code  of 
1910,  S  378),  can  be  committed  only  upon  a 
"virtuous  unmarried  female."  Virtue  is  de- 
fined by  both  the  Supreme  Court  and  this 
court  to  be  physical  purity,  and  not  merely 
purity  of  mind  or  heart  Woodard  v.  State, 
5  Ga.  App.  447,  63  S.  E.  573 ;  Washington  v. 
SUte,  124  Ga.  426,  62  S.  E.  910.  It  foUows 
that  a  female  who  has,  by  her  consent,  sex- 
ual intercourse,  out  of  wedlock,  Is  no  longer 
physically  pure,  and  that  if  she  thereafter 
consents  to  sexual  intercourse,  the  man  who 
engages  in  the  subsequent  sexual  intercourse 
with  her  cannot  be  guilty  of  seduction. 
While  it  is  true  that  in  Tennessee  and  Indi- 
ana (Davis  V.  Young,  90  Tenn.  303,  16  S.  W. 
473;  Ferguson  v.  Moore,  98  Tenn.  342,  39  S. 
W.  341;  Haymond  v.  Saucer,  84  Ind.  4)  it 
has  been  held  that  the  crime  of  seduction 
can  be  a  continuous  act,  we  think  it  is  other- 
wise under  our  statute.  See,  in  this  connect 
nection,  Davis  v.  Boyett,  120  Ga.  665,  48  S. 
E.  187,  66  L.  R.  A.  258,  102  Am.  St  Rep.  118, 
1  Ann.  Cas.  386,  where  the  Supreme  Court 
in  passing  upon  a  damage  suit  based  upon 
seduction,  uses  the  following  language: 

"We  do  not  think  we  would  feel  disposed  to 
follow  the  courts  of  Tennessee  and  Indiana 
in  heading  that  the  act  of  seduction  may  be 
continued  after  the  female^  reduced  has  lost 
her  virtue.  We  apprehend  that  it  would  be 
very  difiScnlt  to  apply  such  a  principle  to  a 
criminal  case  in  which  the  statute  of  limita- 
tions was  pleaded  to  an  indictment  for  seduc- 
tion, so  as  to  avoid  the  bar  of  the  statute,  upon 
the  ground  that  the  act  of  seduction  had  been 
continuously  performed  for  a  considerable 
length  of  time  after  the  first  act  of  sexual  in- 
tercourse between  the  accused  and  his  al- 
leged victim." 

In  35  Cyc.  1331,  the  rule  is  stated  as  fol- 
lows: 

"A  woman  debauched  by  force  and  against 
her  will  is  chaste  within  the  meaning  of  the 
statute;  but  by  the  weight  oif  authority  it  is 
otherwise  where  she  has  once  been  seduced, 
although  by  defendant*' 

In  the  case  of  People  v.  Nelson,  153  N.  Y. 
90(2),  46  N.  B.  1040,  60  Am.  St  Rep.  592, 
it  was  held: 

"A  woman  can  be  seduced  but  once,  under 
the  statute  de6ning  seduction  under  promise 
of  marriage;  and  the  first  voluntary  act  of 
sesDual  intercourse  on  her  part,  after  she  ie 
able  to  understand  its  nature  and  comprehend 
its  enormity,  is  the  only  one  in  which  she  eon 
participate  as  a  victim.**    (Italics  ours.) 

In  Hatton  v.  State,  &2  Miss.  651,  46  South. 
708,  it  was  held  that— 
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"Sut^  essive  acts  of  sexual  intercourse  be- 
tween ^  man  and  a  woman  do  not  constitute 
separati.  seductions." 
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See,  also,  Norton  v.  State,  72  Miss.  136,  16 
South.  267,  48  Am.  St.  Rep.  538,  where  it 
was  held  that — 


««< 


'She  who  is,  at  the  time  of  the  alleged 
duction,  already  unchaste,  may  be  still  fur- 
ther debauched,  hut  not  seduced,**  (Italics 
ours.) 

Rape  may  be  perpetrated  in  multiples,  but 
there  can  never  be  but  one  seduction,  under 
section  378  of  our  Penal  Code,  by  the  same 
man  of  the  same  woman.  It  might  not  be 
amiss  to  say,  in  passing,  that  In  some  states 
a  woman  may  consent  to  sexual  Intercourse 
and  thereafter  so  reform  as  to  be,  In  con- 
templation of  law,  virtuous  and  susceptible 
of  seduction.  See  Smith  v.  State,  118  Ala. 
117,  24  South.  55 ;  Suther  v.  State,  118  Ala. 
88,  24  South.  43;  Wilson  v.  State,  73  Ala. 
527 ;  Cooper  v.  State,  86  Ark.  30,  109  S.  W. 
1023 ;  State  v.  Knutson,  91  Iowa,  549,  60  N. 
W.  129 ;  People  v.  Mills,  94  Mich.  630.  54  N. 
W.  488 ;  State  v.  Timmens,  4  Minn.  325  (Gil. 
241);  State  v.  Fogg,  206  Mo.  696,  105  S.  VV. 
618;  Commonwealth  v.  McCarty,  2  Clark, 
351,  4  Pa.  Law  J.  136.  This  was  also  inti- 
mated in  Wood  V.  State,  48  Oa.  290,  15  Am. 
Rep.  664,  where  the  Supreme  CJourt,  speak- 
ing through  Judge  MoCay,  said: 

"The  definition  of  the  judge  would  exclude 
a  woman  who,  years  before,  had  been  guilty 
of  fornication,  but  who  had  repented  and  was 
now  perfectly  virtuous;  perhaps  the  more  so 
that  she  once  had  sinned  and  repented  in 
sackcloth  and  ashes.  And  this  definition  of  a 
seducible  woman  is,  as  I  believe,  contrary  to 
the  general  sense  of  the  word,  as  used  both  in 
England  and  America." 

However,  the  question  of  reformation  does 
not  enter  into  the  instant  case,  since  the 
proof  fails  altogether  to  show,  on  the  part  of 
the  female  charged  to  have  been  seduced, 
any  reformation  after  her  seduction  and  pri- 
or to  her  subsequent  acts  of  sexual  inter- 
course with  the  accused. 

It  follows  from  what  has  been  said  that 
it  was  impossible  for  the  offense  of  seduction 
to  be  twice  committed  upon  the  woman  by 
the  defendant,  since  by  once  permitting  him 
to  have  carnal  knowledge  of  her  she  no  lon- 
ger possessed  that  virtue  or  chastity  required 
by  the  statute  as  an  essential  ingredient  of 
the  offense  of  seduction.  This  being  so,  the 
positive  and  unequivocal  testimony  of  the 
woman  that  her  first  sexual  intercourse  with 
the  defendant  occurred  in  De  Kalb  county 
fixed  the  venue  of  the  offense  in  that  county 
Instead  of  in  Gwinnett  county — as  alleged  In 
the  indictment;  and  therefore  the  verdict 
finding  the  defendant  guilty  was  contrary  to 


law  and  the  evidence,  and  the  court  erred  In 
overruling  the  motion  for  a  new  trial. 
Judgment  reversed. 


LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  368) 

MARLOW  V.  MAYOR  A.  ALDERMEN  OF 
CITY  OF  SAVANNAH.  (No.  13124.) 

■ 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  9,  1922.) 

(8yUabu9  hy  the  Court.) 

1.  Master  and  servant  ^=9364— Policeman  not 
"empioyeV'  within  Compensation  Act. 

The  term  "employee,"  in  section  2(b)  of 
the  Workmen's  Compensation  Act  (Ga.  Laws 
1920,  p.  167),  which  provides  that  the  term 
"employee"  shall  include  "every  person  •  ♦  • 
in  the  service  of  another  under  any  contract 
of  hire,"  etc.,  does  not  apply  to  a  policeman 
of  a  municipanty.  The  relation  of  employer 
and  employee  does  not  exist  between  a  munici- 
pality and  a  policeman  so  as  to  create  a  lia- 
bility and  benefits  under  the  act;  for  a  police- 
man is  a  public  officer. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Em- 
ploy^.l 

2.  Award  properly  set  aside. 

Under  the  agreed  statement  of  facts  in 
this  case,  the  conrt  did  not  err  in  holding  that 
a  policeman  of  the  dty  of  Savannah  is  not 
an  employee  under  a  contract,  express  or  im- 
plied, and  in  reversing  and  setting  aside  the 
award  against  the  mayor  and  aldermen  of  the 
dty  of  Savannah  by  the  commission  acting  un- 
der the  Workmen's  Compensation  Act 

Error  from  Superior  Court,  Chatham  Ck>un- 
ty;   P.  W.  Meldrim,  Judge. 

Proceeding  under  the  Workmen's  (Compen- 
sation Act  by  M.  D.  Marlow  for  compensation 
for  the  death  of  Walter  H.  Marlow,  opposed 
by  mayor  and  aldermen  of  the  city  of  Savan- 
nah, alleged  employer.  Compensation  was 
awarded,  but  the  award  was  reversed  by  the 
superior  court,  and  the  claimant  brings  error. 
Affirmed. 

Geo.  M.  Napier,  Atty.  Gen.,  Seward  M. 
Smith,  Asst.  Atty.  Gen.,  and  Howard  Stevens, 
all  of  Atlanta,  and  Thomas  L.  Hill,  of  Savan- 
nah, for  plaintiff  in  error. 

Shelby  Myrick  and  Edwin  A.  Ck>hen,  both 
of  Savannah,  for  defendant  In  error. 

LUKE,  J.  This  case  was  tried  upon  an 
agreed  statement  of  facts  as  follows: 

"It  is  hereby  agreed  by  and  between  the 
parties  to  the  above-stated  case  that  the  fol- 
lowing statement  is  a  true  and  correct  one 
of  the  facts  in  this  case: 


'City  Ordinances  Appointing  Policemen. 

Sec.   556.  All   appointments   to   the   police 
force  and  promotions  therein  (other  than  chief) 


•4  <l 
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shall  be  made  by  the  mayor  upon  the  rec- 
ommeodatioD  of  the  chief  of  police,  and  the 
approval  of  the  committee  on  police. 

"'Sec.  657.  The  mayor  and  the  said  com- 
mittee on  police  are  authorized  to  make  and 
enforce  regulations  touching  the  discipline, 
control,  and  government  of  the  said  police 
force.' 

*'  'Sec.  665.  It  shall  be  the  duty  of  the  pri- 
vates of  the  police  force  to  report  for  duty 
regularly  and  punctually  at  the  time  and  place 
designated  by  the  chief  of  police  or  officer  in 
command.  They  shall  place  upon  the  informa- 
tion docket  the  names  of  all  persons  violating 
any  of  the  existing  ordinances;  they  shall  ar- 
rest and  take  into  custody  all  felons  and  rioters, 
all  disorderly  or  suspected  persons  who  may  be 
found  misbehaving  themselves  or>in  any  manner 
disturbing  the  ^public  peace,  and  all  persons 
who  may  in  any  way  assault,  oppose,  or  resist 
them  in  the  discharge  of  their  duties.' 

"  *Sec.  673.  The  officers  and  privates  before 
entering  upon  their  duties  of  their  office  shall 
take  and  subscribe  to  the  following  oath:  "I 
do  solemnly  swear  (or  affirm)  that  I  will  during 
my  continuance  in  office,  to  the  best  of  my 
skill  and  ability,  faithfully  discharge  all  the 
duties  which  may  be  required  of  me;  and  that 
I  will  in  all  cases  conform  to  the  ordinances 
of  the  city,  and  its  police  regulations,  and  forth- 
with report  all  violations  of  the  ordinances 
which  may  come  to  my  knowledge." 

**  'And  a  bond  for  the  faithful  discharge  of 
his  duties  shall  be  required  of  'the  chief  of 
police  with  security  to  be  approved  by  the 
mayor  in  the  sum  of  $4,000,  and  of  each  ser- 
geant and  private  in  the  sum  ^f  $500.  And 
the  mayor  shall  order  printed  copies  of  such 
oath  or  affirmation  to  be  made  in  a  book, 
wherein  such  deponent  or  affirmant  shall  sub- 
scribe before  the  mayor  or  acting  mayor,  and 
tbe  name  shall  be  kept  among  the  records  of 
council.' 

"Appointment  of  Walter  H.  Mario w  as  a 

Policeman. 

"Walter  H.  Marlow  was  31  years  of  age.  duly 
and  legally  married  to  claimant,  Mildred  Walk- 
er Marlow,  on  January  14,  1916,  in  Savannah, 
Ga.,  and  Clare  Mona  Marlow,  the  child  of 
claimant,  was  born  on  October  2.  1920,  at  312 
Habersham  street  in  the  city  of  Savannah,  Ga. 
Walter  H.  Marlow  was  appointed  a  policeman 
of  the  city  of  Savannah,  on  recommendation  of 
the  police  committee  of  council,  by  the  mayor, 
on  March  10,  1921,  at  a  salary  of  $125  per 
month,  and  was  killed  by  an  .unknown  person 
on  March  27,  1921,  while  said  Policeman  Mar- 
low was  on  duty  and  in  the  discharge  of  his 
duty.  The  city  of  Savannah  contributed  •$50 
towards  the  funeral  expenses  of  Policeman 
Marlow;  and,  in  addition  to  the  funeral  benefit 
allowance,  claimant  has  received  the  sum  of 
$720  in  monthly  installments,  .which  sums  so 


paid  by  consent  of  all  parties  is  to  b€  allowed 
on  a  credit  on  the  award  by  the  Industrial 
Commission  to  the  claimant  Mrs^  Billdred 
Walker  Marlow.  It  is  further  onderstood  and 
agreed  that  the  policemen  of  the  city  of  Sa- 
vannah are  not  under  any  civil  service  rules, 
and  that  they  can  be  discharged  at  any  time 
by  the  mayor  of  the  city  of  Savannah,  with 
or  without  cause;  and  that  Policeman  Marlow 
was  employed  under  these  conditions  by  the 
mayor  and  aldermen  of  the  dty  of  Savannah, 
as  a  policeman  of  the  city  of  Savannah.' 


f» 


[1,2]  The  plaintiff  in  this  case  contended 
that  her  deceased  husband,  who  was  a  police- 
man on  the  force  of  the  dty  of  Savannah, 
was  an  employee  of  the  mayor  and  aldermen 
of  the  city,  and  was  entitled  to  he  classed  as 
such,  and  that  she  was  entitled  to  the  bene- 
fits of  the  Georgia  Workmen*s  Compensation 
Act  (Ga.  L.  1920,  p.  167).  It  was  contended 
by  the  plaintiff  that  under  section  2(h),  her 
deceased  husband  was  an  employee.  The 
particular  part  of  section  2(b)  pertinent  here 
is  as  follows: 

"Employee  shall  include  every  person,  In- 
cluding a  minor,  in  the  service  of  another  nn- 
der  any  contract  of  hire  or  apprenticeship,  writ- 
ten or.  implied." 

The  sole  question  presented  here  for  deter- 
mination is  whether  this  policeman  was  an 
employee  or  a  public  officer.  The  Supreme 
Court  of  Appeals  of  Virginia,  upon  a  statute 
almost  identical  with  the  Georgia  act,  has 
held  that  a  policeman  is  a  public  officer,  and 
not  such  an  employee  as  is  contemplated  by 
the  act  Mann  v.  City  of  Lynchburg  (Va.) 
106  S.  B.  371.  Indeed,  the  Georgia  prece- 
dents, where  the  question  whether  a  police- 
man was  an  employee  or  an  officer  has  been 
considered  in  actions  of  tort  against  munici- 
palities, are  uniform  that  a  policeman  is  a 
peace  officer,  whose  duties  are  connected  with 
the  public  peace,  and  is  a  public  officer.  The 
deceased  policeman  in  this  case  was  not  an 
employee  under  contract,  express  or  implied. 
Under  the  provision  of  the  act  here,  the  re- 
lation of  employer  and  onployee  must  exist 
in  order  to  sustain  the  award.  Without 
hesitation,  we  conclude  that  the  provisions 
of  the  Workmen's  Compensation  Act  do  not 
include  the  plaintififs  deceased  husband,  and 
the  court  did  not  err  in  setting  aside  the 
award  made  to  ber  by  the  commission. 

Judgment  affirmed. 

BROTLBS,  O.  J.,  and  BLOODWORTH,  J., 

concur. 
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(28  Ga.  App.  323) 
FOLDS  V.  FIREMAN'S  FUND   INS.  CO. 

(No.  13089.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Biarch  7, 1922.) 

(SyllahuB  by  the  Court.) 

1.  Insurance  ^=»539 (5)— Provisions  limiting 
time  for  filing  proofs  of  loss  and  providing 
for  forfelturo  held  valid;  failure  to  submit 
proofs  within  time  prescribed  defeats  reoov- 
ery  unless  provisions  waived. 

A  stipulation  in  a  policy  of  fire  insurance 
that,  in  the  event  of  loss,  the  assured  shall  fur- 
nish, within  00  days  thereafter,  proofs  of  loss 
to  the  company  (unless  such  time  is  extended 
in  writing  by  the  company),  and  a  further  stip- 
ulation that  it  is  a  condition  of  the  policy  that 
a  failure  to  so  submit  the  proofs  of  loss  shall 
render  the  claim  null  and  void,  and  the  further 
stipulation  that  the  policy  is  accepted  subject 
to  all  the  provisions  therein,  are  valid  and  bind- 
ing provisions,  and  a  failure  to  submit  the 
proofs  of  loss  within  the  time  specified  in  the 
policy  wiU  prevent  a  recovery  by  the  assured, 
unless  such  provisions  of  the  policy  are  waiv- 
ed by  the  company,  or  by  some  agent  thereof 
who  has  authority  to  make  such  waiver  for  the 
company.  See,  in  this  connection,  Underwrit- 
ers' Agency  v.  Sutherlin,  55  Ga.  267;  Melson 
V.  Phenix  Insurance  Co.,  07  Ga.  722,  25  S.  E. 
189;  Southern  Fire  Insurance  Co.  v.  Knight, 
111  Ga.  622,  624,  86  S.  E.  821,  52  L.  R.  A.  70, 
78  Am.  St  Bep.  216,  and  authority  dted. 

2.  insurance  ^=9556(2)— Under  terms  of  policy 
adjuster's  statements  held  not  to  waive 
proofs  of  loss. 

Where  a  policy  of  fire  insurance  contains 
the  stipulations  referred  to  in  the  preceding 
note,  and  contains  the  further  stipulation  that 
no  ofllcer,  agent,  or  other  representative  of  the 
company  shall  have  power  to  waive  any  of  the 
terms  of  the  policy  unless  such  waiver  be 
written  upon  or  attached  thereto,  and  that  no 
privilege  or  permission  affecting  the  insurance 
under  the  policy  exists  or  shall  be  claimed  by 
the  assured  unless  it  is  so  written  or  attach- 
ed, the  refusal  of  the  proofs  of  loss  offered  him 
by  an  adjuster  of  the  company  and  his  state- 
ment that  he  waived  the  same  and  that  it  would 
be  unnecessary  to  file  same,  as  he  for  the  com- 
pany acknowledged  the  loss,  but  denied  any 
liability  therefor,  would  not  constitute  a  denial 
of  liability,  or  a  waiver  of  the  proofs  of  loss, 
by  the  company,  where  no  such  waiver,  was 
written  upon  or  attached  to  the  policy.  Un- 
derwriters' Agency  v.  Sutherlin,  55  Ga.  267(2); 
Metropolitan  Life  Insurance  Go.  v.  Caudle, 
122  Ga.  608,  610,  60  S.  E.  337;  Williams  v. 
Atlas  Assurance  Co.,  22  Ga.  App.  661,  97  S. 
E.  91;  Bailey  v.  First  National  Fire  Insurance 
Co.,  18  Ga.  App.  213,  89  S.  E.  80;  Slater  v. 
Williamsburg  City  Fire  Insurance  Co.,  68  W. 
Va.  779.  71  S.  B.  197. 

8.  Amended  petition  properly  dismissed. 

Under  the  foregoing  rulings  and  the  plead- 
ings in  the  instant  case,  the  court  did  not  err 
in  dismissing  the  amended  petition  on  general 
demurrer. 


Error  from  Saperior  Couct,  Carroll  0>iinty ; 
C.  E.  Boop,  Judge. 

Action  by  W.  U  Folds  against  the  Fire- 
man's Fund  Insurance  Company.  Judgment 
for  defendant  on  demurrer,  and  plaintiff 
brings  error.    AflSxmed. 

Boykin  &  Boykin  and  Willis  Smitli,  all  of 
CarroUton,  for  plaintiff  in  error. 

Smith,  Hammond  &  Smith,  of  Atlanta,  and 
S.  Holdemess,  of  CarroUton,  for  defendant  in 
error. 

BBOYLES,  O.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  211) 

ROWE  BROS.  MOTOR  EXPRESS  CO.  V. 
TWIGGS  COUNTY.  (No.  12196.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  14,  1922.) 

(f^yllahns   hy   ihe   OourU) 

1.  First  grant  of  new  trial. 

*The  well-settled  rule  enunciated  by  the 
Supreme  (Ik>urt  in  numerous  cases  predicated 
on  the  Civil  Code,  §  6204,  is:  The  first  grant 
of  a  new  trial,  though  predicated  exclusively 
on  special  legal  grounds,  will  not  be  disturbed 
by  this  court,  unless  it  affirmatively  appears 
that  the  verdict  complained  of  was  absolutely 
demanded.  Weinkle  v.  Bailroad  Co.,  107  Ga. 
367;  Watson  v.  Equitable  Mortgage  Co.,  112 
Ga.  253.'  Harvey  v.  Bowles,  112  Ga.  363,  37 
S.  E.  863;  McCain  v.  College  Park,  112  Ga. 
701,  37  S.  E.  971;  Cox  v.  Grady,  132  Ga,  368, 
64  S.  B.  262. 

'The  fact  that  the  movant  for  a  new  trial 
abandoned  the  general  grounds  thereof,  to  the 
effect  that  the  verdict  is  contrary  to  evidence 
and  without  evidence  to  support  it,  that  it  is 
decidedly  and  strongly  against  the  weight  of 
the  evidence  and  is  contrary  to  law  and  the 
principles  of  justice  and  equity,  does  not  make 
it  affirmatively  appear  that  the  verdict  was 
absolutely  demanded  under  the  law  and  evi- 
dence." 

2.  No  error  under  ruling  of  Supreme  Court. 

The  preceding  paragraph  is  the  answer  of 
the  Supreme  Court  to  a  question  in  this  case 
certified  by  this  court  (152  Ga.  — ,  110  S.  E. 
303),  and,  under  that  ruling,  and  the  facts  of 
the  instant  case,  the  court  did  not  err  in  al- 
lowing the  amendment  to  the  motion  for  a  new 
trial,  or  in  granting  a  first  new  trial. 

Error  from  Superior  Court,  Twiggs  Coun- 
ty; J.  Ia  Kent,  Judge. 

Action  between  the  Bowe  Bros.  Motor  Ex- 
press (Company  and  Twiggs  County.  Judg- 
ment granting  a  new  trial,  and  the  Express 
Company  brings  error.  Affirmed  in  conformi- 
ty to  Supreme  Court's  answers  to  certified 
questions  (162  Ga.  — ,  110  S.  E.  303). 
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Martin  ft  Martin  and  O.  S.  Baldwin,  Jr., 
all  of  MELCKm,  and  H.  F.  Orlffln,  Jr.,  of  Jeffer- 
Bonville,  for  plaintlH  in  error. 

Jas.  D.  Shannon,  of  Jeffersohvllle,  for  de- 
fendant in  error. 

LUKES,  J.    Judgment  afllrm^. 

BROTLES,  O.  J.,  and  BLOODWOBTH,  J., 
concur. 


(28  Qa.  App. 
BUTTS  V.  DEBEAUGRINE.    (No.  12464.) 

( Court  of  Appeals  of  Georgia,  Diyision  No.  2, 

March  2,  1922.) 

(SyUahiu  by  the  Court.) 

I.  Partnership  «=>32— One  sharing  In  prollta 
as  compensation  for  building  and  fixtures  not 
liable  as  partner. 

The  evidence  in  this  case — ^an  action  to  re- 
cover the  amount  of  an  alleged  partnership 
debt — ^authorized  the  Inference  that  the  plain- 
tiff in  error  (defendant  in  the  action)  furnished 
to  another  person  a  building  and  fixtures  to  be 
used  in  the  operating  of  a  business  by  that  per- 
son, in  which  that  person  contributed  person- 
al services  and  bore  all  the  expenses  of  operat- 
ing and  in  which  the  defendant's  name  did  not 
appear,  and  in  which  he  took  no  part,  but  re- 
ceived one-third  of  the  profits,  to  compensate 
him  for  the  use  of  the  building  and  fixtures, 
and  that  therefore  he  had  no  joint  interest  in 
the  property  of  the  alleged  partnership  and 
the  profits  and  losses  of  the  business,  but  only 
a  common  interest  in  the  profits  alone,  and  that 
therefore  he  was  not  liable  as  a  partner  for  a 
debt  contracted  by  the  other  person  in  the 
operation  of  the  business.  Civ.  Code  1910,  | 
3158;  Hall  v.  Stone,  11  6a.  App.  269,  75  S.  B. 
140;  Thornton  v.  McDonald,  108  6a.  3  (2),  33 
S.  B.  680. 

2.  Partnership  ^=»2l8(3)^Venllot  erroneous- 
ly dlreoted  against  one  as  partner  when  in- 
ference of  partnership  not  demanded. 

The  suit  being  for  the  amount  of  a  debt 
contracted  by  the  other  person  in  the  operation 
of  the  business,  and  the  evidence  not  demanding 
the  inference  that  the  plaintiff  in  error  was  ei- 
ther an  actual  ur  an  ostensible  partner  in  the 
conduct  of  the  business,  the  direction  of  a 
verdict  against  him  was  error. 

Error  from  Superior  Court,  Warren  Coun- 
ty; E.  T.  Shurley,  Judge. 

Action  by  W.  W.  Debeaugrine  against  D. 
L.  Butts.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

L.  D.  McCregor,  of  Warrenton,  for  plain- 
tiff in  error. 

M.  L.  Felts,  of  Warrenton,  for  defendant 
in  error. 

STEPHENS,  J.     Judgment  reversed. 
JENKINS,  P.  J.,  and  HILL,  J.,  concur. 
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(188  N.  C.  6721 

HA600D  V.  HOLLAND  et  «L  (No.  190.) 
(Supreme  Court  of  North  Carolina.  March  15. 
1922.)  Appeal  from  Superior  Court,  Craven 
County;  Lyon,  Judge.  Action  by  B.  E.  Hagood 
against  J.  C.  Holland  and  others  to  recover 
damages  for  breach  of  contract.  Judgment  for 
plaintiff,  and  defendants  appeaL  No  error. 
Ward  &  Ward,  of  Newbem,  for  appellants. 
Moore  &  Dunn,  of  Newbem,  for  appellee. 

PEB  CURIAM.  Affirmed,  on  authority  of 
same  case,  reported  in  181  N.  C.  64,  106  S.  E. 
154,  where  the  facts  are  fully  set  out.  They 
need  not  be  repeated  here.  The  case  seema  to 
have  been  tried  substantially  in  accordance 
with  our  former  opinion.     No  error. 

(U8  S.  C.  497) 
J.  L  CASE  THRESHING  MACnS.  CO.  v. 
ROGERS.i  (No.  10793.)  (Supreme  Court  of 
South  Carolina.  Dec.  19,  1921.)  Appeal  from 
Common  Pleas  Circuit  Court  of  Marion  County ; 
James  E.  Peurifoy,  Judge.  Action  by  the  J.  L 
Case  Threshing  Machine  Company  against  F. 
E.  Rogers.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed.  6ibson  &  Mulier,  of 
Dillon,  and  W.  F.  Stackhouse,  of  Marion,  for 
appellant.  W.  C.  Moore,  of  Dillon,  and  L.  D. 
IJde,  of  Marion,  for  respondent. 

WATTS,  J.  The  exceptions  are  overruled, 
and  judgment  of  circuit  court  affirmed,  on  the 
ground  that  the  circuit  judge  was  clearly  right 
in  finding  for  the  respondent.  Appellant  is 
not  an  innocent  purchaser  for  value  without  no- 
tice. The  evidence  clearly  shows  that  appel- 
lant did  have  notice.  There  is  no  proof  of  pay- 
ment of  value;  purchaser  had  due  notice  of  re- 
spondent's rights.  There  would  be  a  palpable 
miscarriage  of  justice  to  reverse  the  judgment 
of  circuit  court    Judgment  affirmed. 

GARY,  O.  J.,  and  FEASER  and  COTHRAN, 
JJ.,  concur. 


(118  S.  C.  464) 

BiANER  et  aL  v.  DAVIS.*  (No.  10802.) 
(Supreme  Court  of  South  Orolina.  Dec.  19, 
1921.)  Appeal  from  Common  Pleas  Circuit 
Court  of  Hampton  CSounty;  James  B.  Peurifoy, 
Judge.  Action  by  Anna  M.  Maner  and  others 
against  R.  W.  Davis.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Affirmed.  Grier,  Park 
&  Nicholson,  of  Greenwood,  and  J.  W.  Manuel, 
of  Hampton,  for  appellant.  Hagood,  Rivers^  & 
Young,  of  Charleston,  and  Ceorge  Warren  and 
Randolph  Murdaugh,  both  of  Hampton,  for  re- 
spondents. 

COTHRAN,  J.  It  does  not  necessarily  fol- 
low, as  the  appellant's  counsel  assert,  that  an 
affirmance  of  the  circuit  decree  amounts  in  ef- 
fect to  a  conviction  of  the  defendant  of  forgery 
and  perjury.  The  issue  is  determined  by  the 
preponderance  of  the  evidence,  and  unfortu- 
nately for  the  defendant  (a  misfortune  which 
might  occur  to  a  perfectly  innocent  man),  he 
is  encompassed  by  circumstances  largely  of 
his  own  making,  which  render  it  impossible  for 
this  court  to  conclude  that  the  circuit  decree  is 
contrary  to  the  preponderance  of  the  evidence, 
a  burden  admittedly  assumed  by  him.  He  has 
failed  to  produce  the  original  deed,  by  an  in- 
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Bpection  and  comparison  of  which,  its  authen- 
ticity might  have  been  established;  its  ab- 
sence militates  strongly  against  him,  and  his 
explanation  of  its  loss  is  unsatisfactory.  The 
deed  is  alleged  to  have  been  executed  in  an- 
other state;  he  furnishes  no  explanation  of  this 
fact  and  no  evidence  of  the  grantor's  presence 
there  at  the  time,  other  than  the  meager  iden- 
tification of  him  by  the  notary  public  who  pro- 
bated the  deed.  The  subscribing  witnesses  are 
not  produced,  although  they  are  shown  to  be 
known  and  to  have  been  located.  The  probate 
of  the  deed  is  without  date,  and  the  notary 
public's  testimony  is  vague  and  unconvincing, 
and  evidently  erroneous  in  reference  to  the 
presentation  to  her,  after  the  controversy 
arose,  of  the  Original  deed,  at  that  time 
strangely  lost.  The  defendant  has  produced  no 
record  evidence  of  the  payment  by  him  of  the 
initial  cash  payment  of  $500;  no  canceled 
check;  no  receipt  of  Maner;  no  deposit  by 
Maner;  no  entry  in  his  books  of  account.  If 
the  defendant  executed  a  note  and  mortgage  for 
the  deferred  payments,  no  evidence  thereof  has 
been  produced.  It  is  highly  improbable  that 
the  transaction  would  have  been  concluded 
without  them,  and,  if  they  were  executed,  it  is 
passing  strange  ^that  not  a  trace  of  them  ap- 
pears anywhere;  the  suggestion  that  they  were 
destroyed  by  the  administrator  is  exceedingly 
improbable,  so  long  as  the  deed  appeared  upon 
the  record  and  the  question  of  its  invalidity 
undetermined.  The  conclusions  of  the  special 
referee,  confirmed  by  the  circuit  judge,  are  en- 
tirely satisfactory.  The  judgment  of  this  court 
is  that  the  decree  of  the  circuit  court  be  af- 
firmed. 

GARY,  C.  J^  and  WATTS  and  FRASBR,  JJ., 
concur. 

(118  S.  C.  496)  -s-:^— 

STATE  V.  WRIGHT.*  X^o,  10818.)  (Su- 
preme Court  of  South  Carolina.  Jan.  26, 
1922.)  Appeal  from  General  Sessions  Circuit 
Court  of  Greenwood  County;  W.  H.  Townsend, 
Judge.     Lee  Wright  was  convicted  of  an  of- 

•Bee  US  8.  B.  797. 


fenae,  and  he  appeals.  Reversed  and  remanded, 
for  direction  of  verdict  of  not  guilty.  Graydon 
&  Graydon,  of  Columbia,  for  appellant.  M.  F. 
Sanders,  County  Sol.,  of  Greenwood,  for  the 
State. 

COTHRAN,  J.  A  careful  consideration  of 
the  testimony  in  this  case,  a  review  of  which 
would  accomplish  no  useful  purpose,  convinces 
us  that  the  evidence  of  the  defendant's  guilt 
was  in8uffi(dent  to  justify  the  submission  of 
the  case  to  the  jury,  and  that  a  verdict  of  not 
guilty  should  have  been  directed  by  the  court. 
The  judgment  of  this  court  is  that  the  judg- 
ment be  reversed,  and  that  the  case  be  remand- 
ed for  the  direction  of  a  verdict  of  not  guilty 
under  rule  27  (90  S.  E.  xU). 

GARY,  C.  J.,  and  WATTS  and  FRASER, 
JJ.,  concur. 

PERKINS  v.  NORFOLK  &  W.  RT.  00.  et 

al.  (Supreme  Court  of  Appeals  of  Virginia. 
Jan.  19,  1922.)  Action  by  E.  H.  Perkins,  ad- 
ministrator of  Luther  Perkins,  deceased, 
against  Walker  D.  Hines,  Director  General  of 
Railroads,  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Affirmed  by  an 
equally  divided  court.  W.  B.  Snidow,  of  Pear- 
isburg,  for  plaintiff  in  error.  Jas.  D.  Johnston, 
of  Roanoke,  and  Williams  &  Farrier,  of  'PeAY- 
isburg,  for  defendant  in  error. 

PER  CURIAM.  Affirmed  by  an  equally  di- 
vided court. 


RHINEHART  ▼.  PIRKEY.  (Supreme  Court 
of  Appeals  of  Virginia.  Jan.  19, 1922.)  Action 
between  one  Rhinehart  and  one  Pirkey.  Judg- 
ment for  Pirkey,  and  Rhinehart  brings  error. 
Affirmed  by  equally  divided  court.  Haden  & 
Haden,  of  Fincastle,  for  plaintiff  in  error.  O. 
B.  Harvey,  of  Clifton  Forge,  for  defendant  in 
error. 

PER  CURIAM.  Affirmed  by  an  eqnallj  di- 
vided court. 
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